Q&A Constitutional and

Routledge-Cavendish

Questions & Answers Administrative

Series

SPA%, qu

[4] Zz

g 2009-2010

Helen Fenwick and
Gavin Phillipson

L8 ek VS

e
R

._, 33 -t,__;s.

TN
23 "3.:

.v-" N

! -\b'a\“

T,

Routledge-Cavendish Questions & Answers Series






20017624coverv05b.jpg


Q&A

RoutledgeeCavendish Questions & Answers Series

Constitutional &
Administrative
Law
2009-2010






Q&A

RoutledgeeCavendish Questions & Answers Series

Constitutional &
Administrative
Law
2009-2010

Helen Fenwick and Gavin Phillipson

E{ Routledge-Cavendish
Taylor & Francis Group
LON

AND NEW YORK



Sixth edition published 2009 by Routledge-Cavendish
2 Park Square, Milton Park, Abingdon, Oxon, OX14 4RN

Simultaneously published in the USA and Canada
by Routledge-Cavendish
270 Madison Avenue, New York, NY 10016

This edition published in the Taylor & Francis e-Library, 2009.

To purchase your own copy of this or any of Taylor & Francis or Routledge’s
collection of thousands of eBooks please go to www.eBookstore.tandf.co.uk.

Routledge-Cavendish is an imprint of the Taylor & Francis Group,
an informa business

© 2007 and 2009 Helen Fenwick and Gavin Phillipson

Previous editions published by Cavendish Publishing Limited
First edition 1993
Second edition 1995
Third edition 1999
Fourth edition 2003

Previous editions published by Routledge-Cavendish
Fifth edition 2007

All rights reserved. No part of this book may be reprinted or
reproduced or utilised in any form or by any electronic,
mechanical, or other means, now known or hereafter
invented, including photocopying and recording, or in any
information storage or retrieval system, without permission in
writing from the publishers.

British Library Cataloguing in Publication Data
A catalogue record for this book is available from the British Library

Library of Congress Cataloging-in-Publication Data
Fenwick, Helen.
Constitutional & administrative law : 2009-2010 / Helen Fenwick and Gavin Phillipson. — 6th ed.
p. cm. — (Routledge-Cavendish questions and answers series)
Rev. ed. of: Q&A constitutional and administrative law. Sth ed. 2007.

1. Constitutional law—Great Britain. 2. Constitutional law—Great Britain—Problems, exercises, etc.
3. Administrative law—Great Britain. 4. Administrative law—Great Britain—Problems, exercises, etc.
1. Phillipson, Gavin. II. Phillipson, Gavin. III. Fenwick, Helen. Q&A Constitutional and
Administrative Law. IV. Title. V. Title: Constitutional and administrative law.
KD3989.6.F46 2009
342.41 —dc22
2008038755

ISBN 0-203-86805-6 Master e-book ISBN

ISBN10: 0-415-48374-3 (Print Edition)
ISBN13: 978-0-415-48374-2



CONTENTS

Preface

Table of Cases

Table of Statutes

Table of European Legislation

Introduction

1 The Characteristics of the British Constitution

2 Parliamentary Sovereignty, the Human Rights Act and
the European Union

3 The House of Commons

4 The House of Lords

5 Prerogative Powers

6 The Executive

7 Judicial Review

8 Ombudsmen

9 Protection for Human Rights: The Human Rights Act

10  Freedom of Expression and Freedom of Information

11 The Individual and the State: Police Powers and
Counter-terrorist Measures

12 Freedom of Assembly and Public Order

Index

vii
x
XXV

XXXIX

xli

47

99

129

157

177

201

231

249

277

307

365

389






PREFACE

We have often come across students who have a sound grasp of legal principles and
have put in quite a lot of work on constitutional law, and yet do not feel confident
when faced with the end-of-year examination. This book is written in response to the
pleas of such students for more guidance as to the best means of presenting their
knowledge in the exam, and it is hoped that it may alleviate at least some of the
stress that they experience. It is written at a time when the very far-reaching pro-
gramme of constitutional reform introduced by the Labour government is largely in
place; it affords extensive coverage to this programme and its implications for the
UK’s radically changing constitution. It also takes account of the new proposals
contained in the Brown/Straw constitutional reform package, The Governance of
Britain.

The law is stated as at 20 July 2008, although it has been possible to include
some later material on Lords reform. Students should note that the law stated on the
royal prerogative pre-dates the judgment of the House of Lords in Bancoult {2008}
UKHL 61, delivered on 22 October 2008.

Helen Fenwick and Gavin Phillipson
University of Durbam, November 2008
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INTRODUCTION

This book is intended to be of help to students studying constitutional and
administrative law who feel that they have acquired a body of knowledge, but do not
feel confident about using it effectively in exams. This book sets out to demonstrate
how to apply the knowledge to the question and how to structure the answer.
Students, especially first-year students, often find the technique of answering prob-
lem questions particularly hard to grasp, so this book contains a large number of
answers to such questions. This technique is rarely taught in law schools and the
student who comes from studying science or maths A levels may find it particularly
tricky. Equally, a student who has studied English literature may find it difficult to
adapt to the impersonal, logical, concise style that problem answers demand. It is
hoped that this book will be particularly useful at exam time, but may also prove
useful throughout the year. The book provides examples of the kind of questions that
are usually asked in end-of-year examinations, along with suggested solutions. Each
chapter deals with one of the main topics covered in constitutional and administra-
tive law or public law courses and contains typical questions on that area. The aim is
not to include questions covering every aspect of a course, but to pick out the areas
that tend to be examined because they are particularly contentious or topical. Many
courses contain a certain amount of material that is not examined, although it is
important as providing background knowledge.

N} PROBLEM AND ESSAY QUESTIONS

Some areas tend to be examined only by essays, some mainly — although not invari-
ably — by problems, and some by either. The questions chosen reflect this mix, and
the introductions at the beginning of each chapter discuss the type of question
usually asked. It is important not to choose a topic and then assume that it will
appear on the exam paper in a particular form unless it is in an area where, for
example, a problem question is never set. If it might appear as an essay or a problem,
revision should be geared to either possibility: a very thorough knowledge of the area
should be acquired, but also an awareness of critical opinion in relation to it.

N LENGTH OF ANSWERS

The answers in this book are about the length of an essay that a good student would
expect to write in an exam. Some are somewhat longer and these will also provide
useful guidance for students writing assessed essays, which typically are between

xli
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2,000 and 3,000 words. In relation to exam questions, there are a number of reasons
for including lengthy answers: some students can write long answers — about 1,800
words — under exam conditions; some students who cannot nevertheless write two
very good and lengthy essays and two reasonable but shorter ones. Such students
tend to do very well, although it must be emphasised that it is always better to aim
to spread the time evenly between all four essays. Therefore, some answers indicate
what might be done if very thorough coverage of a topic were to be undertaken.

¥ THE FOOTNOTES

Most essays also provide footnotes exploring some areas of the answer in more depth,
which should be of value to the student who wants to do more than cover the main
points. Some answers provide a number of footnotes; it would not be expected that
any one student would be able to make all of the points they contain, but they
demonstrate that it is possible to choose to explore, say, two interesting areas in more
depth in an answer once the main points have been covered. It cannot be emphasised
enough that the main points have to be covered before interesting, but less obvious,
issues can be explored.

N EXPRESSING A POINT OF VIEW

Students sometimes ask, especially in an area such as constitutional law, which can
be quite topical and politically controversial, whether they should argue for any
particular point of view in an essay. It will be noticed that the essays in this book
tend to do this. In general, the good student does argue for one side but he or she
always uses sound arguments to support his or her view. Further, a good student does
not ignore the opposing arguments; they are considered and, if possible, their weak-
nesses are exposed. Of course, it would not be appropriate to do this in a problem
question or in some essay questions but, where an invitation to do so is held out, it is
a good idea to accept it rather than sit on the fence.

J EXAM PAPERS

Constitutional and administrative law exam papers normally include one question
on each of the main areas. For example, a typical paper might include problem
questions on public order, police powers, judicial review (probably natural justice),
and essay questions on parliamentary sovereignty, conventions, the parliamentary
process, the Executive, freedom of expression, judicial review. Therefore, the ques-
tions have to be fairly wide-ranging in order to cover a reasonable amount of ground
on each topic. Some answers in this book therefore have to cover some of the same
material, especially where it is particularly central to the topic in question.

xlii
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N SUGGESTIONS FOR EXAM TECHNIQUE

Below are some suggestions that might improve exam technique; some failings are
b g
pointed out that are very commonly found on exam SCI'iptS.

1)

(2)

(3)

When tackling a problem question, do not write out the facts in the answer.
Quite a number of students write out chunks of the facts as they answer the
question — perhaps to help themselves to pick out the important issues. It is
better to avoid this and merely to refer to the significant facts.

Use an impersonal style in both problem and essay answers. In an essay, you
should rarely need to use the word ‘T’ and, in our view, it should not be used at all
in a problem answer. (Of course, examiners may differ in their views on this
point.) Instead, you could say ‘it is therefore submitted that’ or ‘it is arguable
that’; avoid saying ‘I believe that’ or ‘I feel that’.

In answers to problem questions, try to explain at the beginning of each section
of your answer what point you are trying to establish. You might say, for
example: ‘In order to show that liability under s 1 will arise, three tests must be
satisfied.” You should then consider all three, come to a conclusion on each, and
then come to a final conclusion as to whether or not liability will arise. If you are
really unsure whether or not it will arise (which will often be the case — there
is not much point in asking a question to which there is one very clear and
obvious answer), then consider what you have written in relation to the three
tests. Perhaps one of them is clearly satisfied, one is probably satisfied and the
other (arising under, for example, s 1(8)) probably is not. You might then say:
‘As the facts give little support to an argument that s 1(8) is satisfied, it is
concluded that liability is unlikely to be established.’
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CHAPTER 1

THE CHARACTERISTICS OF THE
BRrITISH CONSTITUTION

N INTRODUCTION

This chapter concentrates on six particular issues that arise from the distinctive
characteristics of the British constitution: the nature of constitutions in general and
the sense in which the UK can be said to have/not to have a constitution; the
significance of parliamentary sovereignty; the nature of constitutional conventions;
the principles of the rule of law and the separation of powers; the significance of the
devolution settlement; and the desirability of a new codified constitution. These
areas are sometimes treated in textbooks as discrete areas, but they are clearly inter-
linked and will therefore be considered here together. The significance of the Labour
government’s reform package, including most recently the Constitutional Reform
Act 2005, is considered here in general terms, although the significance of the
Human Rights Act 1998 is discussed much more fully in Chapters 2 and 9. The
sovereignty of Parliament and the impact of European Union (EU) law on the UK
constitution are fully considered in Chapter 2.

CChecklise

Students should be familiar with the following areas:

o the debate about the nature and functions of a constitution, and the argu-
ment that the UK does not indeed possess one under certain definitions;

o the nature and role of constitutional conventions;

e certain of the most significant conventions — those relating to the exercise of
the royal prerogative, to the working of the Cabinet system, to the relation-
ship between the Lords and the Commons, and to those regulating proceed-
ings in Parliament;

e the doctrine of parliamentary sovereignty and the modification to the
traditional view represented by the impact of EU law;
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e the concept of the rule of law and the impact upon it of the European
Convention on Human Rights (ECHR) and the Human Rights Act 1988
(HRA);

e the doctrine of the separation of powers, and the effect upon this of the
ECHR and HRA and of the Constitutional Reform Act 2005;

¢ the benefits and defects of the un-codified UK constitution;

¢ devolution to Scotland, Wales and Northern Ireland, and the “West Lothian’
or ‘English’ question and possible solutions;

e the constitutional significance of the HRA;
e the significance of ongoing reform of the House of Lords and of the Free-

dom of Information Act 2000 for the overall balance of powers within the
constitution;

e the significance of proposed further constitutional reform, as set out in the
White Paper, The Governance of Britain, Cm 7342-1 (2008).

Question 1

Would you agree that there is no justification for distinguishing between strict law
and convention in the UK constitution and that, therefore, conventions should be
codified in legal form?

This question is often asked in one form or another and is reasonably straight-
forward. It requires the student to consider why features of the constitution
that are not strict laws should be maintained. It should not degenerate into a
list of the main conventions; rather, conventions should be used as examples.
Clearly, it is crucial at the outset to try to distinguish between law and
convention.

Essentially, the following matters should be discussed:

® is there a distinction between law and convention? Jennings’ view should be
contrasted with Dicey’s;

e the relationship between law and conventions;

e the nature of conventions — the difficulty of distinguishing binding usage
from non-binding usage;

e what justification is there for maintaining the distinction between law and
convention, assuming that it exists?
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e the advantages that might be derived from codifying conventions;

e the detriment that might flow from such codification — the loss of flexibility
and of discretion in adhering to conventions.

Answer

This question makes the assumption that there is a distinction between strict law
and conventions, but the existence of such a distinction has been questioned by
commentators such as Jennings. Before considering whether any such distinction
should be maintained, it should first be asked whether it does indeed exist.

Dicey wrote that conventions could be clearly distinguished from laws, in the
sense that no court would apply a sanction for their breach (The Law of the Constitu-
tion, 1971). However, this distinction was attacked as artificial by Sir Ivor Jennings
in The Law and the Constitution (1959), on the basis that law and conventions both
ultimately rest on ‘general acquiescence’. The distinction put forward by Dicey,
however, finds some support in case law. In Madzimbamuro v Lardner-Burke (1969),
the Privy Council held that the convention under which the UK Parliament needed
to obtain the consent of the Southern Rhodesia government before legislating for
that colony had no effect in limiting the powers of the UK Parliament. Similarly, the
Canadian Supreme Court in Re Amendment to the Constitution of Canada (1982) held
that conventions are not enforced by the courts: the only sanctions for breach of
a convention are political ones. Most constitutional writers have accepted this dis-
tinction between law and convention, and the general view may be summed up by
Marshall and Moodie: conventions may be described as ‘rules of constitutional
behaviour which are considered to be binding by and upon those who operate the
Constitution but which are not enforced by the law courts . . . nor by the presiding
officers in the Houses of Parliament’ (Some Problems of the Constitution, Sth edn, 1971,
pp 22-23). Most conventions are based on usage that continues because statesmen
would find it politically inconvenient to depart from it. It may then be argued that
conventions depend on acquiescence for their very existence, whereas laws do not
cease to exist because they are widely disobeyed. The road traffic laws are frequently
violated, but no one doubts that they remain valid laws.

It follows that if, for example, the government were to be defeated on a vote of
confidence in the House of Commons but refuse to obey the convention that it
should therefore resign, the courts would not recognise this breach of convention by
declaring that government ministers were not legally entitled to exercise the powers
of their office.

However, having postulated a distinction between law and convention, it must
be accepted that there are exceptions to it. In particular, it would be going too far to
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say, as Dicey did, that conventions are never recognised by the courts. For example,
in Liversidge v Anderson (1942) and Carltona Lid v Commissioner of Works (1943), the
courts supported the refusal to review the grounds on which executive discretionary
powers had been exercised on the basis that a minister is responsible to Parliament
for the exercise of his power. In Attorney General v _Jonathan Cape Lid (1976), Lord
Widgery CJ considered the doctrine of collective Cabinet responsibility at some
length, coming to the conclusion that the maintenance of the doctrine was in the
public interest and, therefore, could justify restraint on the disclosure of Cabinet
discussions (although no restraint was granted in the instant case due to the lapse of
time since the discussions took place). Equally, it must be remembered that not all
legal rules are justiciable.

Assuming that, to an extent, the distinction between strict law and convention
holds good, why, as De Smith asks (in Constitutional and Administrative Law, 8th edn,
1998), maintain a distinction at all? Why not codify conventions of the constitution
in legal form — either in a statute or as part of a written constitution? Several
Commonwealth constitutions have already undertaken this. Codification would have
the advantage of clarifying certain of the most significant constitutional rules. The
informality associated with conventions may be disadvantageous in that it may
sometimes be very difficult, if not impossible, to ascertain whether a certain usage
has crystallised into a conventional rule. Of course, some conventions are formulated
in writing, such as the agreement in 1930 that the Governor General of a dominion
should be appointed by the Crown exclusively on the advice of the dominion gov-
ernment concerned, but those that have gradually evolved will often be uncertain in
scope and, unlike laws, their meaning will not be resolved by their interpretation in
the courts. For example, the conventional powers of the Queen to require a dis-
solution of Parliament are uncertain. A refusal or assent by the Queen to a request for
the dissolution of Parliament might, in certain circumstances, appear not to have a
clear basis, making the task of defending her action against the charge of unconsti-
tutionality difficult. This difficulty could be avoided if the constitutional functions
of the monarch, including the circumstances in which he or she could dissolve
Parliament, were set out in legal form.

Uncertainty arises not only as to the scope of some conventions, but as to whether
or not they have come into being at any particular time, or whether it may be said of
a custom that it is merely a non-binding usage. For instance, it is a convention that
the Queen must give assent to a Bill, whatever her personal view of it. In 1708, the
royal assent was withheld from a Bill that the monarch in question, Queen Anne,
disapproved of, whereas in 1829, George IV gave consent to a Bill that he disliked.
At some point during those hundred years, the convention in question must have
come into being. However, it would be impossible to pinpoint the stage at which
this occurred: if, during that time, the question had arisen as to whether withholding
the royal consent was unconstitutional, no answer would be available to the monarch
in question; in effect, it would not be available until after he or she had acted.
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Moreover, it is arguable that conventions should be enshrined in law because
otherwise they may be more readily violated. Conventions are binding if those to
whom the usage applies consider that they are under an obligation to comply with
them. But although, in practice, many conventions do seem to be regarded as bind-
ing, lack of certainty as to the scope or existence of some, as already considered, may
lead to behaviour that would be regarded in some quarters as unconstitutional. The
absence of an enacted constitutional code means that ‘unconstitutional’ has no
definition. Such a code would mean that unconstitutional behaviour could be more
readily identified and would be clearly illegal. If the resulting code were made non-
justiciable, its value would largely lie in its clarification of conventions, thereby
precluding some disputes.'

However, codification might achieve a desirable clarity in some areas, but at the
expense of the present flexibility. The interpretation given to an Act of Parliament
may evolve over time, but there is still a rigidity associated with statutes that is
avoided by conventions. Conventions allow the constitution to evolve and keep up to
date with changing circumstances without the need for formal repeal or amendment
of law. Further, conventions may not always be followed and, although this can be
seen as a weakness, as argued above, it can also be seen as a strength that, in certain
circumstances, rigid adherence to conventions is not required as it would be if they
were enshrined in a legal code. Conventions have been able to lose their binding force
or undergo a change in content without the need for any formal mechanism being
followed. They may disappear gradually if they are no longer observed. If a conven-
tion has been established by express agreement, it may be superseded or modified by
agreement. For example, decisions taken by the prime minister or the Cabinet about
the way the Cabinet is to operate may be superseded by new decisions. Such flexibility
has been politically convenient in the past and will, presumably, continue to be so.

The doctrine of collective Cabinet responsibility provides an example of the
advantage to be derived from the indeterminate nature of conventions. Under the
doctrine, ministers are collectively responsible to Parliament for their actions in
governing the country and, therefore, should be in accord on any major question.
A minister should resign if he or she is in disagreement with the policy of the Cabinet
on any such question. Examples of such resignation include Sir Thomas Dugdale’s in
1954, due to his disagreement with the government as to the disposal of an area of
land known as ‘Crichel Down’ (this resignation is not always cited as an example of
policy disagreement, but such appears to have been its basis), and Sir Anthony Eden’s
in 1938, over Chamberlain’s policy towards Mussolini. However, there appears to

1 The argument as to whether conventions once codified should be made directly justiciable
could be developed at this point. De Smith makes the point that the courts would be asked to
shoulder a possibly intolerable burden if they had to determine questions of extreme political
sensitivity. This argument receives support from the experience of new Commonwealth
countries that have codified conventions in the texts of their constitutions.
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have been some blurring and weakening of the doctrine dating from the mid-1970s.
In 1975, the Labour Cabinet was divided on the question of whether the UK should
remain in the Common Market. It was agreed that, in the period before the refer-
endum on the question, Cabinet ministers should be able to express a view at
variance with the official view of the government that the UK should remain a
member of the Common Market.”

If the convention of collective responsibility were enshrined in a statute, depart-
ure from it, as in 1975, might be less readily undertaken even if the provisions of the
statute were made non-justiciable. In any event, it would be difficult and probably
undesirable to define the convention, as discretion in complying with it may be said
to be endemic in it. Political inconvenience would clearly arise and it might be
argued that the democratic process would be endangered if ministers could not, at
times, express their views on exceptionally important issues with some freedom.
Therefore, it may be argued that no advantage would be gained by enacting such a
statute: such crystallisation of the convention would clearly reduce its value. The
example of the convention of collective Cabinet responsibility illustrates the general
principle that codification would, in general, inhibit the main purpose of many of the
conventions — keeping the constitution in touch with contemporary political needs.

Of course, in particular instances, the enactment of conventions has been called
for after they have been violated; the need for flexibility has been outweighed by the
need for clarification and certainty. For example, in 1909, the House of Lords
ignored the convention that it must defer to the will of the House of Commons. This
led to the enactment of the Parliament Act 1911, which defined the relationship
between the two Houses and ensured that the House of Lords would defer to the
Commons.

In some instances where a convention seems to embody a clear rule, the need for
flexibility is certainly less pressing and the argument for codification more compel-
ling. Arguably, certain constitutional functions of the monarch (such as rules govern-
ing assent to the dissolution of Parliament and assent to Bills) should be enacted in
order to avoid uncertainty as to when the Queen may be acting unconstitutionally.

Thus, it may be concluded that if codification were undertaken, it should be
confined to conventions of a sufficiently definite nature, which should be codified in
order to reduce the potential for disagreement as to their scope.

2 A further example could be given to strengthen this argument. Some weakening of the
convention appears from the Westland affair, which, on the face of it, provides an example of its
operation: when Michael Heseltine resigned from the Cabinet in 1986, due to his disagreement
with government policy, he specifically stated that he did not do so as a result of his perception
of an obligation arising from the convention.
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Question 2

A number of commentators have argued that, in the only meaningful sense of the
word, the UK has no constitution. Do you agree, and has this remained true follow-
ing devolution to Scotland and the Human Rights Act 1998?

Students must set out clearly the argument as to why the UK has no proper
constitution, offer a view on it, and then relate this directly to the new state
of affairs following devolution and the Human Rights Act 1998 (HRA).

Essentially, the following matters should be discussed:

¢ the requirements of constitutionalism — power allocation and power separ-
ated by law; power only to be exercised by law; laws to be made in accord-
ance with specified procedures; limitations on the content of laws;
entrenched rights;

e the overriding requirement that the constitution be above the power of
government and, therefore, not susceptible to ordinary change;

e the application of the above to the UK constitution; partial compliance but
no form of higher law save sovereignty itself; constitutional statutes under
the Thoburn doctrine;

e the basic point that the HRA and the Scotland Act 1998 are both suscep-
tible to normal repeal by Parliament;

e the constitutional limitations placed on Scottish government — the
European Convention on Human Rights (ECHR), etc; the prospect of
constitutional review of legislation;

¢ the growth of the convention that Westminster Parliament will not legislate
in devolved areas without consent;

e the impact of the HRA at the normative level — the identification and
partially protected status of basic rights;

e overall conclusions — a limited step towards constitutionalism.

Answer

The claim that the UK has no constitution was originally put forward by Bryce, but
has recently been forcefully expanded and restated by Ridley ((1988) 41 Parle Aff
340). In essence, it distinguishes a merely descriptive definition of a constitution as

4
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that body of rules and arrangements which regulates the government of a country
and its relations with its citizens from what is argued to be the more important one;
one that Ridley believes has been in use since the American War of Independence
and the French Revolution, in which the word has a much more specialised and more
normative meaning. Under this approach, he argues, there are four particular charac-
teristics that a constitution must have. This essay will consider these characteristics,
but will also discuss some more basic characteristics that, it will be argued, a
constitution must possess and which are not expressly mentioned by Ridley. This
combined set of characteristics will then be used as a measure against which to judge
the existence or non-existence of the UK constitution. The final part of the essay will
examine whether the introduction of devolution and the (at least, partial) incorpor-
ation of the ECHR via the HRA changes the conclusions previously reached on the
UK constitution.

It is suggested that there are perhaps two essential characteristics or purposes of
constitutions, at least as they are understood within the tradition of liberal dem-
ocracy to which Ridley refers. The first is that constitutions are necessary in order to
control the power of the State; the second is that constitutions ensure that the power
of the State derives from a legitimate source. As to the first notion, constitutions may
be seen to exercise such control in a number of ways. As Schauer has pointed out
(Playing by the Rules, 1991, pp 118-120), they are power-allocating: they usually
distribute power amongst the different organs of government, according to law. This
represents a limitation on State power in two ways. Firstly, and more basically, there
is a formal limitation: allocation of power in this way means that power may not be
exercised arbitrarily by any part of government that finds it convenient to do so,
but only by that organ of government which is authorised, and publicly authorised at
that, to do so. This, in the simplest sense, is the idea of limited government, or
government under law. Ridley does not expressly identify this as an essential aspect
of a constitution, but it is submitted that this notion of power allocation through
law is implicit in his first characteristic of a constitution, that it ‘establishes’ the
system of government.

The second aspect of power allocation is rather more substantive: allocation
should offer a more concrete guarantee against tyranny by separating out different
types of power and assigning them to different and separate organs of government.
This is the doctrine of the separation of powers, which, broadly speaking, demands:
first, that each part of government should be separate and to an extent independent
of the others; second, that each organ should be vested with only one main function
of government; and, third, that each should be able to check the actions of the others.
This characteristic is, to a greater or lesser extent, apparent in every single liberal
constitution and must therefore be seen as an essential aspect of such a constitution;
again, it is implicit in Ridley’s thesis.

A further very simple aspect of a constitution is that power must be exercised only
through the making of laws. To appreciate the constraints that this requirement



THE CHARACTERISTICS OF THE BRITISH CONSTITUTION

places on the rulers of a state, it must be contrasted with a state in which the ruler
has the power simply to imprison, kill or confiscate the property of any citizen at
pleasure and without warning. Power exercised through law-making is far more
constrained: a law is a rule, of general application, which is reasonably certain in its
terms and made known in advance. This represents a basic limitation on government
because, since the rules must be announced in advance and made relatively fixed, the
government cannot simply act as it pleases; instead, it must be able to point to some
law justifying its actions. As a concomitant of this, constitutions must not only
provide that power must be exercised through law, they will also state the procedures
that must be followed to produce a valid law. This not only helps us to identify what
the laws are, but also ensures that, since certain specified procedures must be
followed before a law is deemed valid, the government cannot simply declare the law
to be what it wishes.

While the above requirements provide a number of formal restraints upon
governments, they are rather empty, formal restrictions, since they merely divide
power and provide for formalities in relation to its exercise. They say nothing about
ontcomes, about what laws validly produced can say or do. Therefore, liberal constitu-
tions usually limit the power of government in a more substantive way: that is,
governments are limited not only as to the form by which it must exercise power, but
also as to the substance of that power. Thus, under many constitutions, there are some
laws that the government cannot make at all: broadly, those that would infringe what
are seen as fundamental human rights. The First Amendment of the US Constitution
states simply (inter alia): ‘Congress shall make no law abridging the freedom of
speech or of the press.” This is the notion of entrenched rights — a ring fence around
certain basic liberties that the government is not allowed to cross. Most Western
countries have constitutions that declare the existence of such liberties and forbid
governmental interference with them, except perhaps in cases of grave national
emergency.

Implicit in all of the above ideas is the notion that constitutions are in some way
superior to and beyond government; they state what form the government shall take,
and what it may and may not do. They are above government in specifying matters
that are prior to the formation or election of any government, and they also bind all
governments. From this requirement logically flows another: namely, that the con-
stitution should be entrenched so that it is not readily alterable by the government of
the day. As well as being logically necessary, this requirement is also practically
necessary: if the constitution were not in some way entrenched, then any government
could simply remove the limitations on its power that the constitution imposed and
the basic idea of controlling the power of government would be lost.

We may now turn to the application of these ideas of constitutionalism to the
UK. The British constitution does allocate power amongst the different organs of
government. The doctrine of parliamentary sovereignty states that Parliament, and
only Parliament, may make laws. Similarly, the judges must give effect to all valid
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Acts of Parliament and may not question the desirability of their content. In reality,
a government with an overall majority will be able to ensure that the vast majority of
its Bills will reach the statute books, often with little modification, and may thus be
seen to exercise the power formally belonging to Parliament, but this is a matter of
political practice, not constitutional law. However, looking a little closer at the idea
of allocation of powers in Britain, another more fundamental problem appears: some
of the most important powers in the British State are allocated not by law, but only
convention — that is, a traditional understanding about how things should be done,
which is accepted by everybody but which cannot be enforced legally. Thus, in
theory, the Queen holds all of the prerogative powers of government — to declare war,
to make peace, to dissolve Parliament, etc. In practice, of course, these powers are
exercised by ministers, either collectively or individually. However, there is no law of
the constitution stating that this is the case. The /zw in fact states that all of these
powers belong to the Queen. The idea that these powers are exercised by her only in a
formal way is a constitutional convention only. Furthermore, some of the most
important ‘checks and balances’ in the constitution, required by the notion of separ-
ation of powers, exist only by virtue of convention. For example, it is only a conven-
tion that a government, if defeated in the House of Commons on a vote of ‘no
confidence’, must resign: if a government were to refuse to do so, the courts would
not declare the subsequent acts of its ministers to be unlawful.

What about controls on how laws may be made and what they may say? Laws
may only be made through Acts of Parliament that comply with all specified
formalities: resolutions of the Commons alone, for example, are not laws binding on
the courts (Stockdale v Hansard (1839)). Furthermore, the courts enforce a basic
notion of legality: government action impinging on citizens must be justified by
reference to some law that empowers the specific act done, as in Entick v Carrington
(1765). However, the ability of Parliament to enact what laws it pleases means that it
can pass — and does increasingly pass — laws that give government very wide dis-
cretionary powers, so that it will be difficult for the courts to find that any particular
actions are not justified in law. As to the notion of more substantive limitations on
government rule in the form of entrenched rights, we may note immediately that
there is no comprehensive system of entrenched rights, and orthodox constitutional
doctrine tells us that Parliament is competent to legislate on any matter whatever.
However, it has recently become apparent that the courts will not apply Acts of
Parliament that conflict with rights deriving from European Community law
(Factortame Lid and Ors v Secretary of State for Transport (No 2) (1991)), so that
insofar as rights are protected by EU law, they do have a special status. However, EU
law does not at present provide a set of basic civil and political rights. It should be
noted that a few judges have recently, and mainly speaking extrajudicially, sug-
gested that there may be basic rights and freedoms embedded in the common law,
particularly the ability of the courts to engage in judicial review of executive action —
a basic requirement of the rule of law — which the judges would not allow Parliament
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to remove.’ The most notable recent example was an obiter comment by Lord Steyn
in A-G v_Jackson (2006):

In exceptional circumstances involving an attempt to abolish judicial review
or the ordinary role of the courts, the . .. House of Lords or a new Supreme
Court may have to consider whether this is a constitutional fundamental
which even a sovereign Parliament acting at the behest of a complaisant
House of Commons cannot abolish.

Further evidence for this may be seen in the outcry over the proposed clause in the
Asylum and Immigration Bill 2003, which sought to exclude judicial review, on
all possible grounds, of the new Asylum and Immigration Tribunal so that even
blatant errors of law or procedural unfairness could not be corrected in the courts.
The government was eventually forced to withdraw the clause after a huge rebellion
in the House of Lords; there were predictions of judicial resignations in the face of
such an unprecedented attack on the rule of law, as well as judicial warnings that the
courts might even refuse to give effect to the clause.

Of course, legislation removing basic liberties would be in violation of the UK’s
obligations under the ECHR but, prior to the passage of the HRA, the illegality
here would not have been imposed by the UK constitution as such, but rather by a
particular treaty signed by the UK, which was not then binding in domestic law at
all, and from which the UK could in any event resile in its entirety.

Finally, what of the notion that the constitution must in some way be above or
beyond the powers of government? One matter — parliamentary sovereignty itself —
appears to be a matter of ‘higher law’, in that it is generally accepted that Parliament
is unable to restrict its continuing sovereignty. This point has been thrown into
some doubt as the courts have, in effect, allowed Parliament to restrict its own
powers to legislate contrary to EU law. Nevertheless, there is little doubt that this
restriction is ultimately one that Parliament could remove through withdrawal
from the EU and probably also through the simple expedient of stating an express
intention that a given Act should prevail over EU law. But, on the orthodox view,
no other rule in the constitution is immune from change by an ordinary Act of

3 Students could expand on this, pointing out that recent articles indicate that members of the
judiciary, including a very senior member, no longer accept this viewpoint. Lord Woolf (119951
PL 57) has opined that the courts would not apply an Act of Parliament that purported to
remove the power of judicial review from the courts on the basis that this would represent an
intolerable attack upon the rule of law, on which the constitution is based. Similarly, Sir John
Laws has argued ({19951 PL 72) that not Parliament, but the constitution, is supreme, and that
the ‘higher order law’ that the constitution represents would inhibit Parliament from success-
fully assailing fundamental human rights, democratic institutions and the rule of law. He
acknowledges that ‘constitutional theory has perhaps occupied too modest a place here in
Britain’, but urges that ‘though our constitution is unwritten, it can and must be articulated’.
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Parliament, although, as just seen, there have been judicial hints that there are some
fundamentals of the rule of law in relation to which this may not be so. There is, of
course, no authority, in terms of decided cases, for such a proposition. Thus, so-called
constitutional principles are in theory as readily changeable as rules relating to the
licensing of public houses. One caveat should be entered to this: the line of reasoning
taken in Thoburn (2002) in relation to the refusal by the courts in Factortame to allow
implied repeal to apply to the 1972 EC Act. In that case, Laws L] held that, whilst
Parliament could not bind itself in any way and had not done so in the 1972 Act, the
courts could and should recognise certain Acts, including the 1972 Act, as ‘consti-
tutional statutes’. Essentially these are those that affect fundamental rights or ‘the
relationship between citizen and State in some general, overarching manner’. The
legal consequence of recognising a statute as ‘constitutional’ was simple: ‘Ordinary
statutes may be impliedly repealed. Constitutional statutes may not.” Whilst this
view still allows for the unlimited sovereignty of Parliament when expressed through
express repeal of a previous statute, however constitutionally significant, it does
give a means of giving additional protection to constitutional fundamentals,
although it is too early to say whether this revised view of sovereignty has won
general acceptance amongst the senior judiciary.

Nevertheless, even under this view, Parliament could, at least theoretically,
restrict the franchise, through express repeal of the Representation of the People
Act and its replacement with a more restrictive statute, thus undermining even basic
democratic principles. Hence, the basic notion, noted above, that the constitution
should establish the source of governmental power and, in a democracy, establish
that source as the people is only partly fulfilled in the UK. The source of ultimate
legal power in the UK is Parliament, 7ot the people. Of course, Parliament has been a
democratically elected body since women were given the vote early in the twentieth
century, but this requirement is contained only in an ordinary Act of Parliament —
the Representation of the People Act. As such, it is subject to normal repeal by
Parliament and, as a matter of law, has no entrenched status, even if it is a ‘consti-
tutional statute’. The constitution thus does not even provide for a democratic basis
for government, if ‘constitution’ is taken to mean a form of higher law not subject to
the standard process of legislative change.

Thus, the ‘no constitution’ thesis appears to be fairly readily made out, at least if
it is taken to mean that ‘the constitution’ must consist of a form of ‘higher order’ law.
Alternatively, it has been suggested that the UK has a constitution, but consisting of
only one rule: “What the Queen enacts in Parliament is law.” Ridley, however,
arguably goes too far in further claiming that the term ‘constitution’ does not even
have a normative or conventional meaning in the UK. He claims that there are no
parts of the system to which any special sanctity attaches, so that no one may
confidently claim that a given change to the system of government or to the rights of
the citizen is ‘unconstitutional’. However, if the government were, for example, to
procure the passage of legislation allowing for the dismissal by prime ministerial fiat
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of any judge, or if a court were to refuse to enforce a statute on the basis that it was
sponsored by a political party to which the judge was opposed, commentators would
have no hesitation in using the term ‘unconstitutional’ to describe such actions,
although the first would not contravene domestic law. The real problem is not that
such hypothetical, drastic actions could not be labelled ‘unconstitutional’, at least in
this sense, but that such confidence would fade in the more marginal cases such as
the curtailment of the right to silence (by virtue of the Criminal Justice and Public
Order Act 1994) or the enactment of the Prevention of Terrorism Act 2005,
allowing for the imposition of draconian ‘control orders’ on terrorist suspects by the
Home Secretary, albeit subject to judicial review.

How far has any of this changed in the UK following devolution and the advent
of the HRA? The first point to make is that neither change has, in terms, created any
‘higher’ system of law. Both the Scotland Act 1998 and the HRA specifically affirm
that they do not affect Parliament’s continued ability to reverse the changes that they
make, either wholly or in part. Thus, the HRA makes no attempt to entrench itself,
and further provides quite specifically that if the courts find a piece of legislation
passed either before or after the HRA to be incompatible with one or more of the
Convention rights, this will not affect the validity or continuing effect of that
legislation (ss 3(2) and 4(6)). The White Paper on incorporation of the ECHR (Cm
3782) states quite clearly that the HRA is not intended to detract from the sover-
eignty of Parliament in any way. Similarly, the White Paper on Scottish devolution
(Cm 3658) proclaims that ‘The United Kingdom is and will remain sovereign in all
matters’, and this basic statement of principle is clearly enacted in the legislation.
Section 28(7) of the Scotland Act states that the grant of legislative powers to the
Scottish Parliament ‘does not affect the power of the United Kingdom Parliament to
make law for Scotland’. Westminster may, therefore, still legislate in the devolved
areas and may also repeal or modify the Scotland Act itself by ordinary legislation.

These two pieces of legislation introduce substantive, rights-based limitations on
governmental power (the HRA) and devolution of that power to a specified region
(the Scotland Act). These are matters that, in most countries, would be part of
‘higher’ constitutional law, subject to change only through extraordinary procedures
themselves specified in the constitution. Instead, the opposite is provided for: follow-
ing devolution and since the introduction of the HRA, Parliament is still, as a
matter of law, able to invade basic rights or the legislative autonomy of Scotland as
easily and readily as it may change the rate of income tax.

Thus, on one level, the ‘no constitution” attack retains its basic force. But, on
another level, its applicability to the UK has become more problematic. To take
Scotland first, its Parliament and thus its government for most matters are now
limited by what is in effect a codified constitution, made up of the Scotland Act
itself, the ECHR and EU law. This is because the Scotland Act provides that Acts of
the Scottish Parliament or Executive that are outside the powers devolved to it by
the Act or which infringe Convention rights or EU law will be ultra vires (s 29), and
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further that the courts will have what can only be described as a power of consti-
tutional review, being empowered to strike down legislation of the Scottish Parlia-
ment or actions of its Executive on those grounds. Of course, in the areas that are not
devolved, the Scots continue to be governed by the unrestrained and unconstitution-
alised Westminster government and Parliament. However, the day-to-day experi-
ence of the Scottish people is now to live under a government that, in most areas, is
constrained by a written constitution that will protect basic rights, specify the
electoral system and set the basic shape of government. Those entrenched matters are
above and beyond the reach of the Scottish government and Parliament (since neither
may alter the Scotland Act itself). Of course, the Westminster Parliament still has
the theoretical right to legislate in the devolved areas against the will of the Scottish
Parliament and even to abolish the devolved institutions entirely, but no one
seriously expects either to occur: the system would be unworkable if Westminster
were to interfere in the devolved matters in this way, while the outright abolition
of devolution has become virtually a political impossibility. The Conservative Party,
which bitterly opposed the Labour plans for devolution from the run up to the 1992
election onwards, has bowed to reality and promised that it will not attempt to
reverse devolution. Thus, the day-to-day experience of the Scottish people is now to
live under a codified constitution for the first time.*

Moreover, it is clear that the term ‘unconstitutional’ has started to have a very
clear and definite meaning, certainly in relation to the government of Scotland, but
also in relation to Westminster. In relation to the former, it now means ‘legislation or
administrative decisions which violate the legal constraints on the government of
Scotland” — there is no doubt as to that. Legislation on rights-related matters now
falls to be discussed, and eventually adjudicated upon, in constitutional terms. As to
Westminster, as devolution and the new Scottish government have become firmly
entrenched, a convention has become established to the effect that the Westminster
Parliament will not legislate in the devolved areas without the consent of the

4 Students could add here that there is some doubt as to whether Scottish judges would uphold
Westminster’s claimed legislative omnicompetence. In the case of MacCormack v Lord Advocate
(1953), the judge suggested that the notion of parliamentary sovereignty was a ‘distinctively
English principle, which has no counterpart in Scottish constitutional law’. In A-G v _Jackson
(2006), Lord Hope, the Scottish Law Lord, left open the question whether there are some
provisions in the 1707 Treaty of Union, designed to guarantee fundamental aspects of the
Union, such as the separate Scottish Church and education system, that Parliament is not
competent to remove. Furthermore, the Scottish Claim of Right 1989, the foundation of the
Scottish constitutional convention that laid the basic principles for devolution, affirmed the
‘sovereign right of the Scottish people to determine [their} form of government’ — a clear
rejection of the notion that sovereignty over Scotland lies with Westminster. It is possible,
therefore, that Scottish judges in the future will make findings at least to the effect that
devolution, bolstered as it was with emphatic democratic endorsement by the Referendum of
1997, is an entrenched principle that may not be unilaterally removed or modified by the
Westminster Parliament.
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Scottish Parliament, just as such a convention developed during the period of the
Stormont government of Northern Ireland between 1920 and 1972. Indeed, in a
memorandum of understanding drawn up between the UK government and the
devolved administrations (the so-called Sewell Convention), it is stated that ‘the UK
government will normally proceed in accordance with the convention that the
UK Parliament would not normally legislate with regard to devolved matters except
with the agreement of the devolved legislature’, implying that a convention to
this effect was established with the setting up of the devolved legislatures. So far,
Westminster has not in fact legislated in the devolved areas without the consent of
the Scottish Executive. Of course, legislation intruding into the areas of Scottish
competency could not be Jegz/ly condemned by the constitution, but the zerminology
of constitutionalism has entered into the competency of Westminster. Furthermore,
this constitutional convention does not suffer from the indeterminacy of other more
vague conventions, such as the principle of individual and collective responsibility of
government to Parliament, an indeterminacy that allows such principles to be
manipulated by the government of the day and undercuts the confidence of
any attempts to label a given act as clearly ‘unconstitutional’. This is because the
Scotland Act lays down in considerable detail the reserved powers of Westminster
and thus the powers devolved. Devolution has thus become constitutionalised: in
a very concrete way as far as Scotland and its government are concerned; in a
conventional but nevertheless real way for the Westminster Parliament.

Much the same may be said of the HRA. We have noted that it is not in any
formal way entrenched; nevertheless, for the first time, the rights of the UK citizenry
have been authoritatively identified and stated to be fundamental. Executive actions
are unlawful if they infringe such rights, unless primary legislation inescapably
mandates or authorises the infringement (s 6). Daly (2001) confirms that this
requires courts to assess for themselves whether Executive decisions have infringed
Convention rights, affording a far higher level of protection for those rights than was
available under judicial review, although there has been some vacillation about this
point in some of the decided cases (see, for example, I. Leigh {2002} PL 265). For the
first time, statutory construction fully and unequivocally recognises the importance
of basic rights — courts have to read both past and future legislation into conformity
with the Convention rights if possible (s 3(1)). Cases such as A (2001) and Ghaidan
v Mendoza (2004) indicate the radical force of this provision, and how far it
subordinates normal canons of statutory interpretation to the overriding imperative
to uphold Convention rights if possible, although other cases, such as Re W and B
(2002), indicate a less activist approach. Ministers now have to make a statement
when introducing legislation into Parliament that it does not infringe Convention
rights, or that they believe it does, but they wish to proceed in any event (s 19).
Statements of the latter kind would amount to a declaration that the UK intended
quite deliberately to violate its Treaty obligations and breach international law; this
requirement will inevitably act as a powerful deterrent against the introduction of
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such legislation. However, an instance of this has already arisen, albeit in relation to a
relatively contentious issue of interpretation of Art 10: the UK refuses to accept the
correctness of the Strasbourg Court’s finding that a complete ban on political adver-
tising in broadcasting is a violation of Art 10 and has maintained such a ban in the
Communications Act 2003, making a negative (s 19) statement in relation to it
when the Bill was introduced. Nevertheless, clear and serious legislative infringe-
ments of the Convention are still extremely unlikely, and inadvertent infringements
will be avoided by the need to scrutinise the Bill prior to making the statement to
Parliament mentioned above.

Meanwhile, ambiguously worded legislation that may infringe rights can be dealt
with via the interpretative obligation of the courts noted above. Together, and
depending upon how rigorously the courts enforce the interpretative injunction in
s 3(1) of the HRA (as indicated above, the cases to date indicate that it is being taken
very seriously, although the outcomes vary), this adds up to quite a strong guaran-
tee that legislation will no longer, in practice, infringe basic rights. All of this,
however, can be removed, simply by repeal of the HRA. This is now official Con-
servative policy, and given the trend of the opinion polls during 2008, currently
looks likely. However, the Conservatives have promised instead a British Bill of
Rights, which would also ensure that basic rights would remain to an extent
constitutionalised.

In conclusion, therefore, while no form of higher basic norms has, as a matter of
law, been created, the effect of the canvassed reforms may in practice be indis-
tinguishable. The basic ability of Parliament to remove so-called constitutional
guarantees, perhaps only by express repeal, will still remain, at least as a matter of
strict law. However, Ridley’s suggestion that the concept of ‘constitutionalism’ at
the normative, conventional level cannot be deployed in the UK will lose much of its
force, as certain notions of devolved power at least attain an authoritatively declared
basis and — as is likely — become fenced round by strong inhibitory conventions.
In that sense, these reforms inject a modest dose of normative constitutionalism into
the UK government and society while leaving us formally still in search of a
constitution.

Question 3

Would you agree that the notions of the separation of powers and the rule of law are
entirely overshadowed in the UK constitution by the doctrine of parliamentary
sovereignty? Take account of the impact of the Human Rights Act 1998 and
Constitutional Reform Act 2005 in your answer.
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This question is very commonly asked. Clearly, the assumption that parlia-
mentary sovereignty is the dominant feature of the constitution should be
tested. The question of how far the doctrine has been affected by the UK’s
membership of the EU should be touched on, but cannot be considered in
detail if the other two main issues are to receive adequate coverage. Obviously,
it amounts to a very important issue in itself (which is considered in Chapter
2), but it would not be appropriate to examine it in detail here. In considering
the doctrine of the separation of powers, comparisons can usefully be made
with other jurisdictions, such as the USA. Mention of specific aspects of the
Human Rights Act 1998 (HRA), specific European Convention on
Human Rights (ECHR) Articles and relevant case law is essential in dealing
with the final part of the question.

Essentially, the following matters should be discussed:

e the concept of the rule of law as put forward by Dicey;

e the extent to which the rule of law finds expression in the constitution;
e the doctrine of the separation of powers as propounded by Montesquieu;
¢ instances in which the doctrine is breached or observed;

e the impact of the HRA and the Constitutional Reform Act on both of the
above;

¢ the meaning of the doctrine of parliamentary sovereignty;

¢ the weakening of the doctrine that has taken place due to Britain’s member-
ship of the EU.

Answer

The question presupposes that parliamentary sovereignty is the main basis of the UK
constitution and that the two other doctrines mentioned do not represent a con-
straint on it. It will be argued that both of these assumptions are overstated,
although it will be accepted that parliamentary sovereignty is the most significant
feature of the UK constitution. It will be argued that while the HRA has strength-
ened aspects of both the rule of law and the separation of powers, its enactment has
not affected the basic subordination of both to parliamentary sovereignty.

Before determining whether the rule of law can be said to be overshadowed by
parliamentary sovereignty in the British constitution, it must be decided what is
meant by the concept because the interpretation adopted will clearly affect the issue
of relevance to be addressed. The concept of the rule of law as influenced by Dicey
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(The Law of the Constitution, 1971) appears to encompass the following notions: first,
that powers exercised by government must be founded on lawful authority as
opposed to being arbitrary; second, that citizens should be equal before the law;
and, third, that the law should be clear. Can it be said that these notions find
expression in the UK constitution?

Historically, constitutional lawyers in this country have prided themselves on
their adherence to the rule of law, as upheld by judges in a number of famous cases.
One of these is Entick v Carrington (1765), in which agents of the King, acting under
a warrant issued by the Secretary of State, broke into the house of Entick, alleged to
be the author of seditious writings, and removed certain of his papers. It was found
that because the action was justified by no specific legal authority, it was a common
trespass, for which the Secretary of State was liable in damages. If government is
under the law, in the sense that any actions it takes must be authorised by law, then
since the courts are empowered to make the authoritative determination of what the
law is, this must mean that the government is in a sense under (and therefore obliged
to obey) orders of the courts, expressed in the form of injunctions. The normal
sanction for failure to obey an order of the court is a finding of contempt of court.
Perhaps surprisingly, it was only in the case of Re M (1993) that it was settled that
ministers of the Crown were obliged to obey court orders and risked a finding of
contempt if they did not. The notion, expressed in both of the above cases, that
exercises of governmental power, particularly those that impact upon the liberty of
the citizen, must have a basis in law, has now found a powerful reinforcement
through the incorporation of the ECHR into UK law through the HRA. The Con-
vention rights are now binding on all public authorities, including courts, which act
unlawfully if they act incompatibly with them (s 6(1)). Under s 3(1) of the HRA, ‘So
far as it is possible to do so, all legislation must be construed compatibly with the
Convention rights’, although if any primary legislation cannot be so construed, it
remains valid and of full effect — the courts are given no strike-down power. Certain
Convention rights permit interferences with them in limited circumstances: Art 2
(right to life); Art 5 (personal liberty); Art 8 (privacy); Art 9 (freedom of religion);
Art 10 (freedom of expression); and Art 11 (freedom of assembly and association). In
order for such interferences to be lawful under the ECHR, the government must first
show that the interference was ‘prescribed by’ or ‘in accordance with the law’ —
that is, that it had a basis in existing domestic law. In other words, an identifiable
legal basis authorising the interference must be shown: mere Executive discretion
cannot suffice. It was on this basis that the UK was held to be in violation of Art 8 of
the ECHR in the case of Malone v UK (1985). The Constitutional Reform Act
2005 states in s 1 that ‘it does not affect the existing constitutional principle of the
rule of law’, thus giving statutory recognition of its constitutional importance, for
the first time.

It could be said that arbitrary power, although apparently contrary to the rule of
law as expounded by Dicey, is exercised by ministers in the sense that legislation is
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often enacted conferring on them a broad discretion to act as appears appropriate in
any particular circumstance. Section 365(5) of the Communications Act 2003
(replacing the similar power under s 10 of the Broadcasting Act 1990) provides an
example of a very widely drafted discretion: the Home Secretary can order Ofcom,
the independent broadcasting regulator, by notice to direct broadcasters to ‘refrain
from including in their licensed services any matter or descriptions of matter, speci-
fied in the notice’. Once a discretion of this width is granted to a minister, might it
be said that he can act in a manner that is unregulated by the law? Clearly, in a
narrow sense, the minister is acting within the law because the discretionary power is
lawfully granted. However, such an answer begs the question at issue. To some
extent, it may be said that the minister is indeed able to exercise arbitrary power in
the sense that any specific action has no specific legal authority; the only check on
such actions is represented by the availability of judicial review. Where the exercise
of the power in question would impact on a right protected by the ECHR, as in the
example given above (Art 10) then, under s 3(1) of the HRA, the courts will be
obliged to construe the power granted narrowly, so that it no longer authorises
interference with Convention rights, if that is possible, and to strike down actions
that do infringe Convention rights (s 6(1)) unless the statute in question clearly
mandates or authorises such infringement (s 6(2)). This will considerably reduce the
broad discretion that is prima facie granted by such statutes, and which the House of
Lords in Brind (1991) refused to read as impliedly restricted by reference to the
Convention rights. The HRA therefore overrules Brind. But where no Convention
right is arguably engaged by the exercise of statutory authority, such powers, how-
ever broad, will not be affected by the HRA. However, the courts are prepared to
invalidate a minister’s actions, according to the House of Lords in Padfield v Minister
of Agriculture (1968), where he purports to act within a broadly drafted power, on the
ground that the actions do not promote the policy and objects of the statute confer-
ring the power. Although the check thus represented by judicial review on a minis-
ter’s actions may suggest that the rule of law is recognised by the constitution, it
might be equally plausible to suggest that such a check springs from the doctrine of
parliamentary sovereignty, in that it is designed to ensure that powers exercised by
ministers and other bodies do not rise above those of Parliament itself.

What of the notion that the law applies equally to all citizens, which implies that
no one is above the law? The notion could be attacked by citing numerous exceptions
to it. Members of Parliament enjoy complete civil and criminal immunity in respect
of words spoken during ‘proceedings in Parliament’ by virtue of the Bill of Rights
1688, while judges also enjoy various legal privileges. Diplomatic and consular
immunities arise under the Diplomatic Privileges Act 1964 and the Consular
Relations Act 1968, and these have been left undisturbed by s 16 of the State
Immunity Act 1978. However, it might be suggested that these examples of
exemptions granted and recognised by law support the argument that the rule of law
exists in the UK constitution, as they imply that there is a need to create exceptions
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to a general principle that would otherwise apply to all of the groups mentioned. It is
notable that in A v Secretary of State (2004), one of the key grounds for finding the
legislative scheme allowing for detention without trial in Belmarsh prison of terror-
ist suspects incompatible with the Convention, was that it unlawfully discriminated
between nationals and non-nationals.

Can it equally be said that the doctrine of the separation of powers is of some
relevance to the UK constitution, even though it is possible to find instances where
it is clear that the doctrine is not being applied? The doctrine, mainly developed by
Montesquieu and his followers, encompasses the notion that the three main organs
of government are the legislature, the Executive and the judiciary, and that only one
class of function should be in the hands of each body. For example, the judiciary
should apply, not create, law. Thus, a system of checks and balances between each
branch of government will be provided. It is not hard to find examples of the
violation of this doctrine. Judges can create law, in the sense that they can declare
and develop the common law. Declaring the common law clearly means creating it,
as the common law often has to meet fresh situations that have never previously been
addressed. In Shaw v DPP (1962), for example, the House of Lords declared that the
common law included a doctrine known as ‘conspiracy to corrupt public morals’,
although no precedents were cited demonstrating that it had ever existed except as a
variant of the power exercised by Star Chamber judges to punish offences against
conventional morality.

Ministers, who are members of the Executive, sit as members of the House of
Commons, which is the legislative body. The Lord Chancellor used to be a walking
contradiction of the separation of powers, as a Cabinet minister, head of the judiciary
and a Law Lord, and Speaker of the House of Lords in its legislative capacity.
However, the case of McGonnell v UK (2000), in which the Bailiff of Guernsey, an
official with mixed functions similar to the Lord Chancellor’s, was found to have
violated Art 6 of the ECHR when he sat in judgment in a case involving legislation
in the passage of which he had been involved as Speaker of the legislature, spelled the
end of the Lord Chancellor’s days as a judge, as confirmed in the Constitutional
Reform Act 2005, discussed further below, which also removed many of his other
roles. More importantly, it is well accepted by constitutional observers that the
Executive can effectively determine the legislative output of Parliament, theoretic-
ally a separate body. As Calvert puts it, with perhaps a little exaggeration, ‘before the
formally dramatic part of the legislative process even begins, almost all the terms of
almost all (government) Bills are settled’ (British Constitutional Law, 1985).

It seems clear, then, that the separation of powers, if interpreted as connoting a
rigid compartmentalisation of the functions of government, hardly exists in the
British constitution, and indeed it appears that government could hardly be carried
on if it were. However, if the doctrine is not interpreted literally, it may be argued
that some aspects of government do reflect a recognition of its existence. Under the
House of Commons Disqualification Act 1975, civil servants must resign their
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posts if they wish to stand for election to the House of Commons, as must profes-
sional full-time judges. Further, the number of government ministers permitted to
sit in the House of Commons is limited to 95. Moreover, the growing significance of
judicial review does not suggest that the separation of powers is irrelevant. Judicial
review is generally recognised as an important and necessary check on the exercise of
official power. Here again, the HRA has clearly had an impact: s 6(1), which makes
it unlawful for a public authority to act in violation of a Convention right, represents
a significant shift in power from the Executive to the judiciary. This is not, as some
on the Right have complained, a shift in power from Parliament to the judiciary
because, under the HRA, there is no power given to judges to strike down primary
legislation. However, there is a shift from the Executive to the judiciary, because for
the first time, the courts will be able to strike down actions not because they are
outside the powers used to justify the actions or did not follow a fair procedure, but
on the substantive basis that they violated human rights: ex p Limbuela (2005) is a
striking example. The freedom of action of the Executive — the area of discretion that
it enjoys — is, as a corollary, substantially curtailed. Again, however, this shift in
power will occur only in relation to areas of law that touch on Convention rights.’

The HRA has already had a more specific impact in terms of the separation of
functions between the Executive and the judiciary. An example of what Stevens
refers to as ‘the casual British attitude to the separation of powers’ ((1999) OJLS 366)
was the power of the Home Secretary to set sentences to be served by juvenile killers.
Under the Crime (Sentences) Act 1997, the Home Secretary set a ‘tariff” — that part
of a sentence designed to satisfy the demands of retribution and punishment — and
upon its expiry, the prisoner became eligible for release by the Parole Board, and
would be released unless it was thought that he or she still constituted a danger to
society. In effect, therefore, a sentencing function was being performed by a party
politician and powerful member of the Cabinet. A challenge to the Secretary’s power
to set such tariffs was launched before the European Court of Human Rights, in
reliance upon Art 6(1) of the ECHR, which provides: ‘In the determination of his
civil rights and obligations, or of any criminal charge against him, everyone is
entitled to a fair and public hearing within a reasonable time by an independent and
impartial tribunal established by law.” In T v UK; V v UK (2000), the Court found
that the Secretary, as a party politician, could not be considered an ‘independent’

5 Students could note that the HRA may paradoxically be said to undermine the rule of law by
adding further uncertainty to the law. The Act requires all legislation to be read and given
effect in such a way as to be compatible with the Convention rights ‘So far as it is possible to do
so’. Potentially, therefore, all legislation that touches on ECHR issues is now open to re-
interpretation; a considerable period of uncertainty will thus ensue. The case of A (2001) is a
good example: the statutory provision in question, s 41 of the Youth Justice and Criminal
Evidence Act 1999 was given a radically different meaning from that which appears on its
face; it is difficult to know in advance which other statutory provisions might be thus judicially
re-shaped, thus rendering their meaning uncertain until so determined.

21



Q&A CONSTITUTIONAL & ADMINISTRATIVE LAW 2009-2010

tribunal. The UK was obliged to implement that judgment as a matter of inter-
national law. A very similar decision was made by the House of Lords under the
HRA in Anderson (2003), in which the incompatibility with Art 6 lay in the like
involvement of the Secretary of State in sentencing adult life prisoners. Indeed, the
Scottish decision in Starrs v Ruxton (2000), finding that the scheme for appointing
temporary sheriffs was unlawful under Art 6(1) because it failed to guarantee their
impartiality and independence from the Executive, indicates the bolstering effect
which that Convention right may now have on the independence of the judiciary, a
vital aspect of the separation of powers. However, it must be recalled that a statute
(say) clearly granting a judicial function to a politician (as with the Home Secretary,
above) or setting up a scheme for appointing judges that similarly violated Art 6(1)
could not be struck down by the UK courts (ss 3(2) and 4(6) of the HRA).

A more systematic reorganisation of the UK constitution, in line with separation
of powers principles, has been brought about by the Constitutional Reform Act
2005 (CRA), when it comes fully into force. The Act brings in a number of reforms
designed to rationalise the UK’s hitherto rather ad hoc arrangements for its highest
court, the position of the head of the judiciary (the Lord Chancellor) and his
involvement with other organs of government (discussed above) and judicial
appointments. In brief, the CRA provides that the Lord Chancellor ceases to be the
head of the judiciary; that function is now held by the most senior judge — the Lord
Chief Justice (s 7(1)). It provides for a new Supreme Court, to end the anomaly
whereby the UK’s highest court — the House of Lords — was merely a committee of
its upper legislative chamber (its formal name is the Appellate Committee of the
House of Lords); this will end the violation of the separation of powers represented
by the presence of the Law Lords in the second chamber of Parliament. The CRA also
formally brings about the end of the Lord Chancellor’s role in the judicial and
legislative arms of government; he is no longer a judge and does not now take the
judicial oath (s 17), so he will not sit in the Appellate Committee of the House
of Lords or the new Supreme Court; it also provides that he is no longer the Speaker
of the House of Lords (s 18), which now chooses it own Speaker. Perhaps most
importantly, the Act puts in place a new system for judicial appointments, designed
to bolster judicial independence. Previously, the most senior judiciary (the Law
Lords, the Court of Appeal judges, the President of the Family Division and the
Master of the Rolls) were appointed by the Queen on the advice of the prime
minister. High Court, circuit and district judges were appointed by the Queen on
the advice of the Lord Chancellor, as were recorders. In relation to the most senior
positions (Law Lords and Court of Appeal judges), there was a system of ‘secret
soundings’, whereby the Lord Chancellor would consult confidentially with exist-
ing judges at this level as to the merits of possible candidates for promotion.
This system had been subject to widespread criticism for its lack of transparency
and for its tendency to limit membership of the senior judiciary to a small elite
of senior barristers, overwhelmingly, white, male and upper class (see, for example,
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K. Malleson, (2004) PL 102). Prior to the CRA, a limited, non-statutory reform was
undertaken by way of the creation of a Commission for Judicial Appointments,
which, despite its name, did not make appointments, but oversaw the process. The
CRA is a much more thorough going piece of reform, creating a full Appointments
Commission, with a carefully balanced membership. Lord Mance, an existing Law
Lord, has described its composition as ‘more nuanced and subtle than any found in
any other European jurisdiction” ((2006) 25 CJQ 155). The Commission does not
actually appoint, but makes recommendations to the Lord Chancellor, who, in the
case of the most senior appointments, then puts these to the Queen, or to the prime
minister to put to the Queen (the Law Lords). Thus, formally speaking, senior
politicians are still involved in the process; however, the Lord Chancellor’s power to
reject names put to him is highly restricted; Lord Mance has commented (ibid) that:

the Lord Chancellor’s powers to reject or require reconsideration {of names put
to him} and his obligation to give reasons are restrictive to the point where it
seems in practice to be almost inevitable that he will accept the Judicial
Appointments Commission’s recommendations.

The somewhat complex provisions of the Act indeed only allow the Lord Chancellor
to ultimately reject one candidate recommended by the Commission. The Act there-
fore considerably strengthens the independence of the judiciary, both symbolically
and practically, and, it is to be hoped, may lead to greater diversity in appointments.
Moreover the Act specifically provides that the Lord Chancellor and other ministers
have a duty ‘to uphold the continued independence of the judiciary’ (s 3(1)) and,
specifically, ‘must not seek to influence particular judicial decisions through any
access to the judiciary’ (s 3(5)). It is valuable to have so important a principle both of
the separation of powers and of the rule of law (which is heavily dependent upon the
independence of the judiciary) enshrined in statute.

Nevertheless, overall, it must be acknowledged that the separation of powers in
Britain is less clearly apparent than under some systems. In America, for example,
the President and his Cabinet cannot be members of Congress, and the President
may veto legislation but may not dissolve Congress. The courts can declare legisla-
tion enacted by Congress invalid on the ground that it is unconstitutional. In con-
trast, it is clear that the UK judiciary will refuse to hold legislation enacted by
Parliament to be invalid (as a matter of the UK as opposed to EU law), as demon-
strated in Pickin v British Railways Board (1974), although it did show itself willing
in R (1991) to ignore a word used in an Act of Parliament. Furthermore, Parliament
is free to enact legislation nullifying a decision taken in the House of Lords, as it did
in the War Damage Act 1965, which followed the decision in Burmah Oil Co v Lord
Advocate (1965). Article 7 of the ECHR, now binding on all public authorities save
Parliament under s 6(1) of the HRA, states: ‘No one shall be held guilty of any
criminal offence on account of any act or omission which did not constitute a criminal
offence under national or international law at the time when it was committed.” This
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Article reinforces the protection against non-retroactivity in criminal law but, since
it is incorporated through the HRA, could simply be overridden by Parliament and
therefore makes no formal difference to the separation of powers.

The reluctance of the judiciary to depart from the will of Parliament flows from
the doctrine of parliamentary sovereignty, which — it should be acknowledged — is
the most prominent feature of the UK constitution in a way that marks it out from
other constitutions. Parliament can legislate on any subject and therefore could pass
laws severely curtailing civil liberties without facing the possibility that such legisla-
tion might be declared unconstitutional. The HRA specifically declares that the
incompatibility of any legislation with the incorporated Convention rights will not
render that legislation void or deprive it of effect (ss 3(2) and 4(6)). Parliament’s full
powers to invade civil rights are thus maintained, at least as a matter of law.

The potential for parliamentary sovereignty simply to overwhelm other principles
of the constitution may be seen in the saga of the Regulatory Reform Bill 2006. As
originally introduced, the provisions were startling: they ‘empower[ed} any Minister
by order to make provision amending, repealing or replacing any legislation, primary
or secondary, for any purpose, and to reform the common law to implement Law
Commission recommendations’. The Bill thus would have given Ministers ‘a . . .
general power to legislate’ (House of Commons Regulatory Reform Committee, 1st
Special Report, 05—6, emphasis added). In this instance, Parliament’s unlimited
power would have enabled it effectively to hand over the power to legislate to the
Executive. The episode thus reveals the potential for the separation of powers to be
legally undermined — but at the same time shows its potency as a political principle.
Although passed by the Commons, the Bill raised widespread protests, in and out of
Parliament: the powers were amended in the Lords so that such Orders could be
made only for the purpose of ‘removing or reducing any burden, or the overall
burdens, resulting directly or indirectly for any person from any legislation’. This,
while still a very wide power, at least avoided the wholesale transfer of law-making
power to the government that the original proposals had allowed for.

The lack of legal restraint upon Parliament has both a positive and a negative
aspect. It means that while Parliament can legislate on any subject, it cannot bind
successive Parliaments. If it could, then obviously each successive Parliament would
not be free to legislate on any matter. This aspect of sovereignty means that where
there is inconsistency between a previous and a subsequent Act, the latter impliedly
repeals the former to the extent of its inconsistency. Authority for this proposition
derives from Ellen Street Estates Ltd v Minister of Health (1934), although it may now no
longer be true as regards implied repeal of ‘constitutional statutes’ (Thoburn (2002)).°

6 Further support for this argument could be given, such as this statement from Sir Robert
Megarry VC in Manuel v Attorney General (1983): ‘Once an instrument is recognised as being an
Act of Parliament, no English court can refuse to obey it or question its validity.’

24



THE CHARACTERISTICS OF THE BRITISH CONSTITUTION

However, it may be argued that parliamentary sovereignty has been weakened by
Britain’s membership of the EU. After the ruling of the European Court of Justice in
Factortame v Secretary of State for Transport (No 2) (1991), the House of Lords accepted
that where Community law was clear, it must prevail over domestic law subsequent
or previous, although it did not deal with the (still hypothetical) instance in which
Parliament in a statute expressly instructed the courts to apply domestic law in
preference to EU law. It reaffirmed this position in Secretary of State for Employment ex
p EOC (1994). Theoretically, Parliament could repeal s 2(4) of the European Com-
munities Act 1972, which gives primacy to Community law; in practice, it would
almost certainly refrain from doing so, at least whilst the UK remains part of the EU.

It may be concluded that despite some diminution in the constitutional force of
parliamentary sovereignty, it still is the dominant feature of the constitution, and
therefore to an extent undermines the doctrine of the rule of law and of the separation
of powers, although it is submitted that it is far from rendering them irrelevant. The
HRA and the CRA have strengthened both of these doctrines to a significant degree,
but of course both remain subject to the doctrine of parliamentary sovereignty.

Question 4

“The legal limitation of parliamentary sovereignty by means of a codified constitu-
tion has now become essential due to the failure of traditional checks on government
power and the refusal of the Labour government to give real teeth to its reforms in
this area.’

Discuss.

This is a particularly topical question, given the hint in Gordon Brown’s Green
Paper, Constitutional Renewal, of the possibility of moving towards a codified
constitution, and is therefore likely to be quite popular with examiners. It is,
however, quite demanding. It assumes that ‘traditional checks’ have failed; that
it is desirable to limit parliamentary sovereignty; that the Labour reforms —
principally the Human Rights Act 1998 (HRA), but also the Constitutional
Reform Act 2005 (CRA) — have not properly addressed this problem; and that
a codified constitution would be likely to provide such limitation. All of these
assumptions should be tested. As the question raises a large number of issues,
care must be taken in planning in order to ensure that they all receive adequate
coverage. It would be quite easy to devote most of the essay to the problem of
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entrenchment, for example. Note that there is some overlap between this area
and the discussion in Chapter 9 concerning the adoption of a UK Bill of
Rights. However, adoption of a Bill of Rights could take place without a new
constitutional settlement and, indeed, whether it should do so is one of the
main issues in the Bill of Rights debate.

The following issues should be addressed:

® Lord Hailsham’s notion of an ‘elective dictatorship’;

e the role of the House of Lords in providing a check on the power of the
Commons; the impact of reform so far and prospects for further reform;

e the prerogative powers, particular in relation to the making of treaties and
use of armed force — proposals for reform by the government;

e the impact of membership of the EU and the role of the European Conven-
tion on Human Rights (ECHR);

e the impact of the HRA, CRA and the Freedom of Information Act 2000;
e the benefits that might flow from a codified constitution;

e the difficulties of entrenching a new constitutional settlement — s 2(4) of the
European Communities Act 1972 as a model.

Answer

Within the UK, there is no written constitution that has a higher status than the
rest of the law. The body of rules relating to the structure, functions and powers of
the organs of State, their relationship to one another and to the private citizen is to
be derived from common law, statute and constitutional conventions. Therefore, the
constitution does not impose limits on what may be done by ordinary legislation in
the way that many constitutions do. At least according to the orthodox understand-
ing of Parliamentary sovereignty, the legislative competence of the UK Parliament is
unlimited save (perhaps) in the field of EU law. No Parliament may bind its succes-
sors or be bound by its predecessors, and the courts cannot question the validity of an
Act of Parliament. Therefore, no formal mechanism exists ensuring that the rights of
minorities and individual citizens are not infringed by Parliament. Instead, there has
been an informal acceptance that such rights will be respected — that the legally
unlimited power of Parliament will not be used to the full. This informal acceptance
is reflected in the structure of the HRA. While it allows citizens to enforce their
Convention rights against government and other public bodies, it expressly preserves
the right of Parliament to pass legislation infringing upon the Convention rights and
makes no attempt to entrench itself. Its enactment does not, therefore, fully answer
the doubts that have been expressed as to the wisdom of placing reliance on such
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informal restraints. Similarly, the Freedom of Information Act 2000, which, for
the first time, gives a basic right of access to government information, is a statute,
like any other, subject to ordinary repeal. While devolution has given Scotland,
Wales and Northern Ireland local administrations, which are limited, inter alia, by
the guarantees in the ECHR, Westminster retains full powers to legislate in the
devolved areas, and to repeal the devolution legislation itself.

In 1976, Lord Hailsham put forward the view that the current constitutional
arrangements amounted to an elective dictatorship for which the only remedy was
a written constitution. This view has since been endorsed many times from the
other end of the political spectrum. It arises due to a perception that the House of
Commons has become subordinate to the government that controls it through the
party machine. Lord Hailsham wrote that legislation of major importance was passed
with wholly inadequate debate and that Parliament was being reduced to little more
than a ‘rubber stamp’. He also considered that although absolute power was con-
ferred on Parliament, those powers were concentrated in an executive govern-
ment formed out of one party, which, due to the electoral system, might not fairly
represent the popular will.

When the government in power has a large majority, this problem is likely to
be exacerbated as suggested by the use, in 1988, of a three-line whip against a
Conservative backbencher’s Private Members’ Bill (Richard Shepherd’s Bill in 1988,
intended to reform s 2 of the Official Secrets Act 1911) and the guillotining of the
parliamentary debate on the Official Secrets Bill 1989. The passage of quite draco-
nian anti-terrorism legislation — the Anti-Terrorism, Crime and Security Act
2001 — in response to the September 11 attacks — further provides a startling
example of how Parliament may readily renounce its scrutinising and checking
function: the legislation, which ran into over a hundred clauses, was passed through
the Commons in only 16 hours, even though it clearly contained numerous provi-
sions that had little or no relation to the threat from international terrorism. The
House of Lords made a number of improvements to the Bill, but its harshest pro-
visions, including the powers to detain without trial certain terrorist suspects, a
provision that required the UK to derogate from Art 5 of the ECHR, were left
basically intact. Very recently, the Commons has shown some willingness to reject or
ameliorate particularly draconian provisions in government Bills: the proposal in the
Terrorism Act 2006 to extend the period for which police may detain terrorist
suspects without charge to 90 days was rejected by the Commons, which allowed
only an extension to 28 days; similarly, the Commons insisted (by one vote) upon
certain liberalising amendments made by the House of Lords, but opposed by the
government, to the new offence of incitement to religious hatred in the Racial and
Religious Hatred Bill 2005. Nevertheless, these are the only legislative defeats
inflicted on the Labour government in 10 years, and this in the context of a govern-
ment that has passed thousands of pages of legislation a year (3,500 in 2004 alone)
and created over 3,000 new criminal offences since 1997. Moreover, Gordon Brown
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recently managed partially to reverse the defeat on extending the period of pre-
charge detention for terrorism suspects in June 2008. Brown managed to persuade
MPs to vote for an increase to 42 days, albeit only after extensive pressure was
applied by the whips; he still suffered a major backbench rebellion.

The wide powers of government under the royal prerogative are also notorious.
One of the most remarkable features of the prerogative, to foreign observers, must be
the way in which it allows ‘almost the whole terrain of foreign policy in the UK {to
bel carried on by the government ... [without} the need to secure any formal
[parliamentary} approval to its diplomatic agreements and executive decisions’
(Blackburn, ‘“The House of Lords’, in Blackburn and Plant (eds), Constitutional
Reform: The Labour Government’s Constitutional Reform Agenda, 1999, p 33). Perhaps
the most remarkable aspect of this situation is the complete absence of any formal
parliamentary control over two of the most important types of decision that govern-
ment may make: the signing of treaties, and the deployment of the armed forces
abroad. While the Brown government has finally proposed reforms in these areas, in
the Constitutional Renewal Bill 2008 and accompanying White Paper, they are, as
the Public Administration Select Committee (PASC) has pointed out (10th Report
HC 499, 2007-08), of a weak and disappointing nature. There is to be no statutory
control over arguably the most important prerogative power — that of the use of
armed force. Instead, a resolution of Parliament is to make clear that a debate and
vote in the House of Commons should normally be held, except in cases of urgency.
Of course, a negative vote would have no legal effect, although it would presumably
make military action politically impossible. Moreover, the proposals leave the tim-
ing of such a vote, and the amount of information to be given to the House entirely
at the discretion of the prime minister — scarcely reassuring after the Iraq war.

As for treaties, here the government does propose legislation, in order to
require them to be laid before Parliament and prevent ratification proceeding in
the event of a negative vote. But again, the proposals are weak and very Executive-
friendly. The proposals do not require there to be a debate or vote: PASC points
out that, ‘It would be for Members to demand a vote, and for the Government, if
willing, to find the opportunity for this vote to take place’. Even if there is such a
vote, and the government loses it, the Bill provides that the government may
bring the treaty back before the House at a later date and seek another vote. As
PASC points out, this could presumably take place repeatedly, until one side or the
other gives way. Furthermore, there are broad exceptions to the requirement to lay
the treaty before Parliament: these apply if a treaty needs to be ratified during a
Parliamentary recess or ‘In circumstances where [in the opinion of the Secretary of
State} delay would be detrimental to the national interest’. ‘Other cases of urgency’
may occur. In such cases, the government proposes only that it would ‘inform and
consult Parliament by the most expeditious and practical means available’. As the
PASC report remarked, this allows ‘the Government alone to decide whether to
circumvent its obligations to Parliament’. In short, both of the proposals, while a
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small advance on the previous position, represent very weak reforms, shot through
with exceptions.

Furthermore, the secrecy that cloaks the actions of ministers hampers the
Opposition in scrutinising their actions. The corollary of government secrecy is
misinformation: the case of Ponting (1985) testified to its extent. The Freedom of
Information Act 2000 came into force in 2005; however, while for the first time it
gives UK citizens a basic legal right to government information, and backs this up
with impressive and independent enforcement mechanisms, it has been widely criti-
cised for its numerous, very wide exemptions and the inclusion of a ministerial veto
over the release on public interest grounds of certain classes of information held by
central government (see, for example, the coruscating critique of R. Austin in Jowell
and Oliver, The Changing Constitution, Sth edn, 2004, ch 16).

Other checks on governmental power are perceived as relatively weak. The House
of Lords has had some successes, notably the incorporation into the Police and
Criminal Evidence Act 1984 of a provision with great potential to safeguard the
liberty of the citizen (s 78), its recent, repeated rejections of the Labour government’s
attempts to curtail the right to trial by jury, and the improvements it has made to
successive Terrorism Bills in 2001, 2005 and 2006, as well as to the Legislative
and Regulatory Reform Bill 2006. However, the Lords are not generally so bold:
when they oppose a Bill sent up by the Commons, they tend to propose amendments
at the committee stage rather than vote against the second reading. The Lords will
rarely insist on their amendments to a government Bill although, of course, they may
do so when the government lacks an effective majority to ensure their rejection in the
Commons. Under the Salisbury Convention, the Lords will not reject measures
which were contained in the government’s manifesto. However, this has not stopped
the Lords making important amendments to such legislation, against strong govern-
ment opposition. The European Elections Bill 1998 introduced proportional repre-
sentation for elections to the European Parliament, in line with a promise in Labour’s
manifesto for the 1997 general election. The Lords five times restored an amendment
providing for an ‘open’ rather than a ‘closed’ list of candidates (something on which
the manifesto had been silent), which had been repeatedly rejected by the Commons,
eventually causing the Bill to be lost. Ultimately, the government can threaten to
pass a Bill under the 1911 and 1949 Parliament Acts procedure if the Lords appear
minded to oppose it, giving the Lords only a year’s power of delay over most legisla-
tion, although the scarcity of its use (four times since 1949) illustrates the generally
very self-restrained approach of the Lords (it was eventually used in relation to the
European Elections Bill). There is general agreement that the removal of most of
the hereditary peers from the House in 1999 has given the House a greater sense of
its own legitimacy, which has manifested itself in a more assertive stance vis-a-vis
the government-dominated Commons. Nevertheless, as indicated above, the House
ultimately gave way on most of the crucial issues relating to the protection of liberty
raised by the Anti-Terrorism Bill 2001.

29



Q&A CONSTITUTIONAL & ADMINISTRATIVE LAW 2009-2010

More comprehensive reform of the House of Lords has remained elusive. At pres-
ent, following the rejection by both Houses of the government’s proposals for a
mixed 50/50 elected/appointed House in March 2007, there appears to be a dead-
lock. While the government has just brought forward yet another White Paper on
Lords reform (2008), now proposing a fully or mainly elected House, in line with the
clear support of the House of Commons for such a reform expressed in the March
2007 votes, the same occasion showed the House of Lord’s implacable hostility
towards such a course of action and continuing attachment towards keeping any
reformed second chamber fully appointed. It is thus impossible at present to predict
whether an agreed way forward can be found. While any further reform of the House
would undoubtedly greatly increase its de facto power — by giving it the confidence
to use its formal, legal powers far more fully than it does at present — there appears to
be no governmental support for giving the House greater legal powers over legisla-
tion than it currently possesses, if anything, the government seems minded to try to
reduce the Lords powers. Unlike nearly every second chamber in liberal democracies
abroad, the House has no special powers over legislation altering the constitution,
while the Salisbury Convention will doubtless remain in place in any future reform
(see G. Phillipson, (2003) Public Law 32). The recent report by the Joint Committee
on Conventions (1st Report, 2005-06) recommended the continuation of the
Salisbury Convention.

Although it may be true that traditional checks on government power are inef-
fective, it is arguable that newer ones will have an increasing impact. The EU, which
will have a growing influence,” has already had an impact on parliamentary sover-
eignty, curbing government power in areas such as sex discrimination. Section 2(4)
of the European Communities Act 1972 provides, in effect, that UK Acts of
Parliament shall be construed and have effect subject to directly applicable Com-
munity law. In this respect, it is clear from judgments of the European Court of
Justice (see Costa v ENEL (1964)) that Community law should prevail over national
law, a principle broadly accepted by the UK courts in Factortame Ltd and Ors
v Secretary of State for Transport (No 2) (1991).

The rulings of the European Court of Human Rights have, to an extent, acted as a
substitute for a domestic Bill of Rights and have led to better protection of human
rights in such areas as prisoners’ rights (Golder (1975)), freedom of expression
Sunday Times case (1979)) and privacy (Malone (1985)). The main problem was that
the process of invoking the ECHR by ‘going to Strasbourg’ was extremely cumber-
some, lengthy and expensive. This has now been addressed through the enactment of

7 Further developments in the influence of EU law could be considered at this point. The House
of Lords in Lisster v Forth Dry Docks Ltd (1989) determined that even where EU law is not
directly effective, priority for EU law should be ensured by means of national law. The House of
Lords was prepared to construe the domestic legislation contrary to its prima facie meaning,
because it had been introduced expressly to implement the directive in question.

30



THE CHARACTERISTICS OF THE BRITISH CONSTITUTION

the HRA. Litigants are now able to assert their Convention rights against any
public authority in any UK court or tribunal. The HRA makes it unlawful for
a public authority to perform an act that is incompatible with the Convention rights,
unless legislation unambiguously mandates or authorises such actions (s 6). All
legislation must now be read ‘so far as ... possible’ to be compatible with the
Convention rights (s 3). There is no doubt that this Act therefore represents a very
real and substantial limitation upon Executive action. The decision in Brind (1991),
in which the House of Lords refused to impose a presumption that statutes granting
wide ministerial discretion give no power to infringe Convention rights, has been
unequivocally reversed. Moreover, ministers now have to make a statement when
introducing legislation into Parliament that it does not infringe Convention rights
or that it does, but they wish to proceed in any event (s 19). A statement that it did
amount to an infringement would amount to a declaration that the UK was quite
deliberately violating its Treaty obligations and breaching international law; this
will therefore act as a powerful deterrent against the introduction of such legislation
(although a minor instance of this has already arisen, in relation to a relatively
contentious issue of interpretation of Art 10: the UK refuses to accept the correct-
ness of the Strasbourg Court’s finding that a complete ban on political advertising
in broadcasting is a violation of Art 10 and has maintained such a ban in the
Communications Act 2003, making a negative (s 19) statement in relation to it
when the Bill was introduced. It is likely, therefore, that clear and serious statutory
infringements of the ECHR will become rare if not extinct phenomena, whilst the
courts can deal with ambiguous statutory infringements by the robust interpretative
approach specified in s 3. Cases such as A (2001), Ghaidan v Mendoza (2004) and
Offen (2001) indicate the potency of that provision, although other decisions (such as
Re W and B (2002)) are more cautious and it is safe to say that no definitive
interpretation of s 3 has been judicially agreed upon. Nevertheless, the HRA clearly
provides for a strong and concrete restraint upon Executive action and, in practice,
will probably ensure that legislation infringing basic rights becomes a thing of the
past, although the recent derogation from Art 5 of the ECHR following the Septem-
ber 11 attacks in 2001, in order to allow for the detention without trial of certain
suspected international terrorists, indicates that the UK is very far from developing a
strong culture of respect for the ECHR: whilst the government did withdraw the
derogation and allowed the legislation to lapse following the House of Lord’s land-
mark decision in A v Secretary of State (2001), it promptly introduced the Prevention
of Terrorism Act 2005, containing draconian provisions for control orders, the
operation of which the House of Lords has already found to violate Art 5 of the
Convention (Secretary of State for the Home Dept v JJ (2008)). Repeal of the HRA itself,
of course, remains a legal possibility; indeed, at present, it is official Conservative
policy. It should be stressed again that Parliament’s formal legal powers are not in
any way restricted by the Act.

Judicial independence generally has been significantly boosted by the Consti-
tutional Reform Act 2005, which reforms judicial appointments, bringing in a
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significant independent element in the Judicial Appointments Commission, and
places a clear duty on Ministers of the Crown to uphold judicial independence and
not seek to influence the outcome of any judgment (s 3). However, the statute itself
remains subject to repeal, although this is politically unlikely. It may therefore be
argued that there is a need for a further check on parliamentary power. A codified
constitution might meet that need, at least theoretically, if it were to allow the
judiciary to act as a more effective check on Parliament through the ability to strike
down legislation as unconstitutional, as in Canada, the USA and South Africa. (At
present, the judiciary will refuse to invalidate legislation that has been enacted by
Parliament (Pickin v British Railways Board (1974)). In particular, if a Bill of Rights
were entrenched within the constitution, basic civil rights might be more surely
guaranteed to the UK citizens. Adoption of a written constitution might address
other problems identified by Lord Hailsham, including over-centralisation and
unfairness in the electoral system.

However, it has sometimes been doubted whether entrenchment of a written
constitution is possible in our system. Entrenchment could be attempted by means
of a provision that the constitution could be repealed or amended only by means of a
referendum, or perhaps by a two-thirds majority of Parliament. If a later Parliament
purported to repeal part of the constitution without a referendum, would the judges
refuse to give effect to such legislation on the grounds that it was unconstitutional?
Under the traditional doctrine of implied repeal, as exemplified in E/len Street Estates
v Minister of Health (1934), judges would give effect to the later legislation. There are
contrasting dicta on this point in_Jackson (2006). Lord Steyn (at {811) appeared to be
open to the possibility of Parliament entrenching legislation in such a way:

... apart from the traditional method of law making, Parliament acting as
ordinarily constituted may functionally redistribute legislative power in dif-
ferent ways. For example, Parliament could for specific purposes provide for a
two-thirds majority in the House of Commons and the House of Lords.

In contrast, Lord Hope specifically rejected such a possibility (at {1131):

... it is a fundamental aspect of the rule of sovereignty that no Parliament can
bind its successors. There are no means by whereby, even with the assistance
of the most skilful draftsman, it can entrench an Act of Parliament. It is
impossible for Parliament to enact something which a subsequent statute
dealing with the same subject matter cannot repeal.

However, even if Lord Hope’s view remains the most widely held, it might be
possible to create artificially a discontinuity of power that would have the effect of
modifying parliamentary sovereignty permanently, after which adoption of a written
constitution might be possible. O. Hood Phillips considered that this could occur if
Parliament extinguished itself, transferring its powers to a new Constituent
Assembly. Dicey took the view that it would be untenable to espouse ‘the strange
dogma sometimes put forward that a sovereign power, such as the Parliament of the
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UK, can never, by its own act, divest itself of authority’ (An Introduction to the Study of
the Law of the Constitution, 10th edn, 1959, p 68). On this view, the judges would
accept the new constitutional settlement; possibly, as Wade suggests, the Judges’
Oath should also be amended in order to make it clear that their allegiance had
changed.

Moreover, as already mentioned, the judges have accepted at the very least a variant
of the rules of implied repeal flowing from s 2(4) of the European Communities
Act 1972. It appears to follow from Macarthy’s v Smith (1981) and from Factortame
that Parliament has succeeded in partially entrenching s 2(1) of the European
Communities Act by means of s 2(4), due to the imposition of a requirement of
form (express words) on future legislation designed to override Community law. This
development lends more force to the argument that entrenchment of a written
constitution is possible, although it is disputed by Laws LJ in Thoburn, who intet-
prets Factortame and other judgments as simply providing, that by virtue of the
common law, certain statutes may not be subject to implied repeal.

In conclusion, it may be argued that while many of the traditional means of
curbing government power no longer seem to be effective, the HRA is likely to
constitute a new and powerful guarantee against oppressive government; joined now
by the Freedom of Information Act, a very substantial movement towards more
open and limited government is be apparent. The objections to the unentrenched
UK constitution will of course remain, although they may become less practically
evident. They can only be fully addressed by a new constitutional settlement.

Question 5

How far has Scottish devolution affected the unitary nature of the UK and its
‘unwritten’ constitution?

Questions on devolution often focus upon the whole scheme, requiring com-
parison of the settlements for Scotland, Wales and Northern Ireland, and often
requiring the candidate to comment on the asymmetric nature of the scheme.
Another popular topic is the issue of the unresolved “West Lothian’ or ‘English’
question, whereby Scottish MPs continue to vote on matters solely affecting
England, whereas English MPs now no longer vote on the broad swathe of
areas devolved to Scotland, and a specific question on this topic is included
below. Where a more specific question is asked, it will often focus upon the
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constitutional implications of devolution to Scotland, the most significant of
the schemes.

The following matters should be addressed:

® basic definition of unitary » federal constitutions;
* background to devolution to Scotland;
e competencies of the Scottish Parliament (SP) — a limited legislature;

 conventions/political practice and the division of powers between the SP
and Westminster;

e features of federalism present as a matter of mixed law and convention/
political reality;

e conclusion — the UK now a quasi-federalist state?

Answer

A unitary constitution is one in which there is a central legislature, with competence
to legislate for the whole of the state in all areas, without restrictions upon it
deriving from the sharing of legislative power with provincial legislatures. The
doctrine of Parliamentary sovereignty, still probably the central feature of the UK
constitution, logically implies a unitary state; moreover, up until recently, the UK,
unlike many other states, had no provincial legislative bodies, with power to make
laws for particular regions of the state, such as those that exist in Canada, the USA
and Germany. The ‘unwritten’ — more properly, ‘uncodified’ — nature of the UK
constitution means, at its most basic, that whilst reforms such as Scottish devolution
are readily introduced through the ordinary legislative process, such constitutional
provisions have no special status, and can be repealed, with none of the special
procedures required for changes in the constitutions of other countries, such as
referenda or two-thirds majorities in the legislature. This question will consider how
far, if at all Scottish devolution has affected these foundational constitutional charac-
teristics. In doing so, it will go beyond analysis of the strict legal position, giving
consideration also to the position as a matter of constitutional convention and/or
political practice.

A unitary constitution can be contrasted with federalism as seen, for example, in
the constitutions of the USA, Canada and Germany. Federalism may be defined as
having three key characteristics. First, there exist both federal and state or provincial
legislatures, and, crucially, each have exclusive areas of competence: both are limited
legislatures with a defined area of competence. Thus, typically, federal legislatures
are competent to legislate on matters such as defence, macroeconomic policy, and
national transport policy and regulation; provincial legislatures deal with matters
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such as education, health policy, and housing. Because both legislatures have
independent areas of power, neither are competent to dissolve the other. Second,
there must be a written constitution, which defines and limits the jurisdiction of
both federal and provincial legislatures. Third, there must be a Supreme, or Consti-
tutional Court, which has the power to review the vires of Acts of both legislatures
and annul them as unconstitutional if they have strayed into areas reserved for the
other legislature.

Whilst the UK has always been a unitary state, it has also always recognised the
special status of Scotland within the union. The Treaties of Union established full
political and economic union between England and Scotland in 1707. These made
the two countries one, setting up a new British Parliament as the supreme Parliament
for the new country. However, it was agreed at that time, and written into the
Treaties as supposedly unchangeable principles, that Scotland should retain its
separate legal system, its separate established Church — the Presbyterian Church of
Scotland — and its separate education systems. While the Westminster Parliament
was sovereign and thus legislated for Scotland, many Bills were known as ‘Scottish’
Bills, that is, concerned with Scottish affairs only. Before devolution, the Scottish
Office, situated in Edinburgh, administered Scottish affairs. Scotland was allocated a
block grant, which the Secretary of State was at liberty to allocate in accordance with
what were thought to be local needs and priorities. Scotland thus had quite a high
degree of what can be referred to as executive devolution and has preserved its
separate legal system, Church, and education system.

The perceived problem was two-fold: first, this partially separate administration
of Scotland could well be controlled by a political party that had been clearly
rejected in the polls in Scotland itself. For example, throughout the 1980s and in the
1990s, up until the election of a Labour government in 1997, Scotland was gov-
erned, like the rest of the UK, by a Conservative administration. The problem was
that Scotland had consistently voted Labour or Scottish Nationalist during that
period. It was thus seen, with some justice, as a system that delivered unrepresenta-
tive government for Scotland. The other problem was that the system was seen as
being neither sufficiently accountable nor as loca/ly accountable. While the Scottish
Office was situated in Edinburgh, it was not accountable to any Scottish body, but to
the Westminster Parliament and it arguably received inadequate scrutiny there. As
Munro notes:

The Scottish Office’s appearance on the parliamentary question rota once every
three weeks was hardly commensurate with the scale of their activities, and
more generally it was obvious that the House of Commons had insufficient
time for scrutiny of Scottish administration.

(Munro, Studies in Constitutional Law, 2nd edn, 1999, p 39)

Following a rising tide of opinion in favour of change, the Scottish Constitutional
Convention, made up of representatives from the Labour Party, Liberal Democrats,
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trades union, churches and other small parties was formed. The Convention proposed
a Parliament for Scotland that would exercise substantial legislative powers and
this proposal was accepted by the incoming Labour government. The legislation
putting in place the Scottish Parliament (SP) was not passed until the proposal that
there should be a Scottish Parliament had been put to the Scottish people in a
referendum. The question of whether there should be such a Parliament and that it
should have tax-raising powers was approved in a referendum by over 70 per cent of
those who took part, on a reasonable turnout of 60 per cent. As discussed further
below, this is of great political-conventional significance, although not relevant in
strict law. Under the Scotland Act 1998 (SA), the Parliament has 129 members
(known as MSPs), elected under a mixture of first-past-the-post and proportional
representation electoral systems.

What then are the competencies of the Scottish Parliament? The first point to
note is that the legislation is designed quite explicitly so as zoz to produce a federal
system. The White Paper, Scotland’s Parliament (Cm 3658, 1997, para 4.2) stated:
‘The United Kingdom Parliament is and will remain sovereign in all matters.” This
intention is made plain in the SA; s 28(7) states, “This section does not affect the
power of the Parliament of the United Kingdom to make laws for Scotland’. This
provision can only have been included for the sake of absolute certainty: as a matter
of orthodox constitutional law, Parliament could not have restricted its own powers
by giving them away to the new Scottish Parliament. Moreover, the SA makes it
clear that the Scottish Parliament is, unlike, Westminster, a limited legislature.
Section 29(1) states: ‘An Act of the {SP] is not law so far as any provision of the Act
is outside the legislative competence of the {SP}.’

What then was the scheme chosen for the devolution of power to the SP? Instead
of setting out the specific powers that were to be shared with Scotland, a different
route was taken: those powers that were not to be shared (known as ‘reserved powers’)
are specified, so that anything not mentioned is deemed to be devolved. The com-
petence of the SP is thus defined negatively — the Scottish Parliament may not
legislate on ‘reserved matters’ (SA, Sched 5), which are retained at Westminster
(contrast the Scotland Act 1978). The areas reserved to Westminster include: UK
constitutional issues; foreign and defence policy; fiscal, economic and monetary
system (that is, macroeconomic issues, including interest rates and the currency);
common markets for UK goods and services; employment and social security; and
transport safety and regulation. The powers thus devolved include: all areas of educa-
tion; local government; land development and environmental regulation; many
aspects of transport policy; the Scottish NHS, the legal system (civil and criminal
law (excepting areas covered by EU law and the ECHRY); agriculture and fisheries;
sports, arts and culture. Per s 29 of the Act, the SP may not legislate contrary to EU
law or the ECHR nor for the territory of another country and nor may it alter the
terms of the SA itself (with a few minor exceptions). Clearly then the Scottish
Parliament is not a legislature within a federal system: it has no legally exclusive
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competence, since the Westminster Parliament retains its ability to legislature for
the whole of the UK, while the SP can be abolished by the Westminster Parliament.

In certain other respects, however, the SP does follow the model of a legislature in
a federal system: the vires of its legislation can be raised either post or pre-
enactment; at present, the final determinant of ‘devolution issues’ is the Judicial
Committee of the Privy Council (JCPC), although this jurisdiction is given to the
new Supreme Court by the Constitutional Reform Act 2005, once it comes into
being. Reed commented shortly after the scheme was set up that some within
Scotland ‘might regard it as ironical, to say the least, that the Scots having voted for
self-government by a Scottish Parliament are now to be governed, in a sense, by
judges’ (Reed, ‘Devolution and the Judiciary’ in Cambridge Centre for Public Law,
Constitutional Reform in the United Kingdom: Practice and Principles, 1998, p 23). How-
ever, whilst this remains true in a theoretical sense, there have been no cases in which
legislation of the Parliament has been annulled by the courts. A challenge was
launched to the Protection of Wild Mammals (Scotland) Act 2002, which banned
hunting with hounds in Scotland, but in Whaley v Lord Advocate (2004) was held to
disclose no argument that the SP had acted outside its powers in a judgment that
stressed the wide area of discretion to be afforded to the Parliament in determining
such issues, as a democratically elected body representing the Scottish people.

Having surveyed the legal position, which, as we have seen, firmly precludes the
creation of any kind of federalism, it is necessary to examine the position as a matter
of convention or political practice. As noted above, the SA expressly reserves to the
Westminster Parliament the right to legislate on all matters, including those
devolved to the SP. However, as Tam Dalyell, MP, remarked at the time of the
passing of the Act, {this} may conceivably be true in an arcane legal sense, but in the
political reality of 1998 it is palpably misleading and about as true as it would be to
say that the Queen can veto any legislation’ (HC Deb vol 305, col 366, 28 January
1998).

The problem would arise if the Westminster Parliament were to wish to legislate
in one of the devolved areas in order to overturn the policy of the Scottish Executive
or Parliament, or in opposition to their wishes. This would be unlikely to happen
while, as was the case up until recently, the UK government is controlled by the
same party as the Scottish Executive, but could well arise when the Executive is
formed from a different party, most acutely when, as present, the Scottish National-
ist Party controls the Executive. If the Executive were to threaten to resign if the
Westminster Parliament passed the legislation in question, this would be likely to
make the government very reluctant to press forward with its legislation. This is
because, while, as a matter of law, the UK Parliament retains the power to legislate
even in the devolved areas, the perception of the Scots is that the devolved areas
belong to the Scottish Parliament. Attempts by the UK Parliament to legislate in
those areas without the consent of the SP would be very likely to precipitate a
political crisis. If a Scottish Executive were to resign in protest, precipitating an
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election, the fear by the UK government would be that such an action would ignite a
wave of nationalist sentiment, making it likely that a new Scottish Parliament would
be elected with a majority of nationalists and perhaps a mandate to seek independ-
ence from the UK. It is at this point that the strict legal position becomes far less
important than political realities. As Bogdanor has put it ‘In practice . . . sovereignty
is being transferred and Westminster will not be able to recover it, except under
pathological circumstances’ (‘Devolution — the Constitutional Aspects’ in Consti-
tutional Reform, op cit, p 12).

There has indeed been express recognition of the de facto surrender by West-
minster over the devolved areas by the UK government. A memorandum of under-
standing signed between the UK government and the Scottish Executive states:

... the UK Government will normally proceed in accordance with the con-
vention that the UK Parliament would not normally legislate with regard to
devolved matters except with the agreement of the devolved legislature.

This convention, known as the Sewell Convention, has been faithfully followed by
Westminster; whilst Westminster has passed legislation intruding into the devolved
areas, this has only taken place with the consent of the SP. This indeed was the lesson
from the experience of Northern Ireland devolution over fifty years: the UK govern-
ment, despite often being strongly opposed to measures enacted at Stormont, did not
use the sovereignty of Parliament to overrule it, until the breakdown of law and order
forced the resumption of direct rule.”

In the result, one may put forward an argument that what we have in the UK is
now a form of quasi-federalism. At this point, we must recall the three components
of federalism defined above: (a) legislatures with separate and distinct areas of com-
petence; (b) that those limits are fixed by the constitution; and (c) that there is a
Supreme Court with power to review the vires of legislation of each body. Given the
existence and strength of the Sewell Convention, we may say that, at the con-
ventional level, (a) is satisfied — the SP legislates for Scottish, devolved matters, the
UK Parliament for the reserved areas only (and needs the permission of the SP to
legislate for the devolved areas). As for point (b), the constitution for these purposes
would be the Scotland Act. While it is clearly not ‘higher law’ in the sense that it
remains subject to ordinary express repeal, if it becomes impossible to repeal or

8 Students could expand on this point. Northern Irish devolution was established in 1922.
However, it was not until 1967 that then Prime Minister Harold Wilson threatened to use
parliamentary sovereignty to impose reforms on Stormont. However, the majority of Unionist
MPs were not prepared to accept the reforms, so in the end the only alternative left to the UK
was to resume direct rule in 1972. This, however, would be most unlikely to happen in
Scotland; it happened in Northern Ireland, first, because the Unionists wanted fervently to
remain part of the UK, and second, because the nationalist community perhaps had a percep-
tion that even direct rule was less bad than rule by their direct political opponents, the
Unionists. In Scotland, there would be no such feeling.
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amend it as a matter of political reality without the consent of the SP, then it
becomes a form of de facto higher law. In this respect, the fact that the SP was set up
with the clear backing of the Scottish people as approved in a referendum is of great
significance: it makes its abolition, or emasculation, without the consent of the
Scottish people, virtually politically impossible. As for (c), the Supreme Court is at
present the JCPC, soon to become the new UK Supreme Court. Of course, whilst
this body has full powers to review and indeed strike down Acts of the SP that exceed
its vires, it has no power to do so in relation to Acts of the Westminster Parliament.
Nevertheless, it is plausible to assume that courts will develop an interpretative
presumption to the effect that the latter does not intend to legislate in the devolved
areas without the consent of the SP, as the Sewell Convention states. This could lead
to a position in which courts are prepared to read Westminster legislation that did
intrude into such matters without consent as narrowly as possible, so as to prevent
such intrusion, as indeed, Loveland has suggested. While the formal vires of the UK
Parliament would not be affected, this would amount to quite a strong de facto
restriction upon its powers, as we have seen for example in relation to the ability of
Parliament to enact effective ouster clauses (Anisminic Ltd v Foreign Compensation
Commission (1968)).

In conclusion, then: it is clear law that devolution to Scotland has not altered the
legal basis of the UK constitution. It remains a unitary system: the UK Parliament
retains full legislative competence in relation to Scotland, so that no power
has, strictly speaking, been ‘transferred’ to the Scottish Parliament; moreover the
Scotland Act, whilst doubtless a ‘constitutional statute’ under the Thoburn doctrine,
undoubtedly remains subject to express repeal at least, by Parliament. However,
with the UK constitution, it is always necessary to view it through two perspectives
— legal and political-conventional. In terms of the latter perspective, a marked
change has come about. The UK Parliament, as a matter of expressly declared, and so
far faithfully followed, constitutional convention is now a limited Parliament — it
will not legislate in the areas devolved to Scotland without the consent of the
Scottish Parliament. Further the Scotland Act plainly has a special status as a matter
of political fact — it will be impossible to repeal it or modify it in a way that reduces
the scope of devolution without the consent of the Scottish Parliament. Moreover,
the Scottish people are living, in relation to many areas of government, under what is
in effect a codified constitution — the Scotland Act itself, which delimits the power
of their legislature and government and cannot be changed by them. Viewed
through this second lens then, devolution to Scotland has introduced a convention of
federalism and a marked degree of codification to the UK constitution.

Question 6

‘England is the gaping hole in the devolution settlement’ (Hazel). Do you agree and
how would you solve the ‘English’ or “West Lothian” question?
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Questions like this are very likely indeed to be asked over the next few years.
This question focuses specifically on the “West Lothian’ question; sometimes,
however, this issue should be addressed as part of a more general question,
which will ask you to examine the asymmetry or ‘muddle’ of Labour’s devolu-
tion programme, in which case it should be treated as very important part of
the answer, but to be considered alongside other issues such as the differential
grants of power to the Welsh and Scottish devolved institutions, the special
features of Northern Irish devolution and so on.

The following matters should be discussed:

e the two key aspects of the West Lothian question — the contribution of
Scottish MPs to UK government formation and their votes on legislation,
including examples, eg tuition fees;

e possible solutions — reduction of representation of the non-English regions;
¢ English regional devolution — the fate of the last proposals;
e an English Parliament;

¢ English votes on English laws.

Answer

Brigid Hadfield has observed that ‘England is the only UK nation all of whose laws
are made and all of whose policies are formulated by a UK body and never by a solely
English-elected body’ ((2005) PL 286, 291). This situation of course arises because of
the successful Labour programme of devolution to Scotland, Wales and Northern
Ireland, which provides for democratic institutions in those nations, directly elected
only by voters of that nation, which exercise, particularly in the case of Scotland, a
very substantial area of power over domestic law and policies. At a simple level,
therefore, the ‘gaping hole’ referred to by Hazel is simply the absence of any equiva-
lent representative body in England, elected by the English. But this absence
has further problematic consequences, collectively termed the “West Lothian’ or
‘English’ question. In what follows, the different aspects of this issue will be system-
atically set out and analysed; possible solutions will then be mooted and their
desirability assessed, before a conclusion is reached on the best way forward.

The English question arises not only because of the presence of representative
institutions in the other nations of the UK, and the absence of an English equivalent,
but because of the fact that the UK Parliament, as a result, has to serve as the
Parliament for England, but with the problematic feature of containing a significant
proportion of MPs from the non-English nations. Out of a total of 646 MPs, 117
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represent non-English constituents: Scotland has 59 (a number recently reduced
from 72 in partial recognition of the English question), Wales has 40 and Northern
Ireland has 18. There are two distinct consequences that follow from this: first, what
might be termed the government-formation issue; second, the legislation-legitimacy
issue. As to the first, the problem is simply that it is possible that, in future, there
will be a UK government that only holds power due to the presence in Westminster,
as part of the governing party’s majority, of Scottish and Welsh MPs (hereafter the
‘Celtic MPs’). (The issue does not arise with Northern Irish MPs, since they belong
to separate political parties.) There would be nothing wrong with such a situation,
save for the fact that the UK government also has to act as the English government
(since there is no other). Thus the English people face the possible future of being
governed by an administration that is a minority one in terms of seats: in blunt
terms, by a Labour government when they voted Conservative.

An initial point sometimes made is that this does not matter greatly, because of
course, this was precisely the fate of Scotland and Wales during the 1980s: both,
consistently rejected the Conservatives in the polls (overwhelming so towards the
end of the 1980s and during the 1990s before 1997) and yet were governed by them.
The English, it might be said, are simply grumbling about something that has
already happened for long periods of time, to their brethren in the Celtic nations.
But this, it is submitted, is a poor rejoinder. The position just described was widely
recognised as unjust, and it was partly in order to remedy it that Scottish and Welsh
devolution was introduced. Two wrongs do not make a right.

The point that should be noted is that the situation just described has not in fact
happened since devolution was introduced, the current Labour administration
having had, since 1997, a majority of the English MPs, as well as an overall majority
(although their majority among English MPs is only around 30 at present). Under a
Conservative government, the problem could not practically arise, because the Con-
servatives tend to do much better in England than Scotland and Wales. The only
circumstances in which it would be likely to occur would be where a Labour gov-
ernment was formed with a majority so small that it was numerically less than the
number of Celtic MPs it had. This being the case, this part of the English question is
strictly a potential, rather than an actual, problem.

In contrast, the second part of the question has already materialised. This more
well-known aspect points out that, as a result of legislative devolution in Scotland,
Scottish MPs at Westminster can and do vote on legislation passed at Westminster
that only applies to England (hereafter ‘English laws’ or ‘English Bills’), while
English MPs cannot vote on equivalent laws applying to Scotland, because such laws
are now passed by the Scottish Parliament. (Because the Welsh Assembly does not
yet possess the power to pass primary legislation, the issue does not arise in the same
way in relation to Welsh Westminster MPs.) This, it is submitted, is a conspicuous
constitutional unfairness in principle. The problem is at its most acute where legisla-
tion, which does not command a majority among English MPs, is yet passed because

41



Q&A CONSTITUTIONAL & ADMINISTRATIVE LAW 2009-2010

of the votes of Scottish MPs; in such a situation, it may be said that legislation has
been imposed upon England that its representatives, as a whole, did not vote for.
Instead, Scottish MPs, who are, as Hadfield puts it, ‘Unelected by {English voters}
and unaccountable to {them} (ibid, 286) determine the policies that will apply to
those voters. Notoriously, this is precisely what happened in relation to two highly
controversial government Bills: those introducing foundation hospitals and student
tuition (or ‘top-up’) fees in England. As Hadfield puts it (ibid, 288):

In such a situation, education law and policy for Scotland is decided by the
Scottish Parliament without any input from elected representatives from
England. Conversely, if all MPs at Westminster contribute to the debate and
vote on English education law and policy, then Scottish MPs are exercising
vis-a-vis English law a role not given to English elected representatives vis-a-
vis Scots law.

What then are the possible solutions and how satisfactory would they be? In short
order, they may be summarised as: first, reduction of the representation at Westmin-
ster of the Scottish (and possibly Welsh) MPs; second, English regional devolution;
third, an English Parliament; fourth, the policy popularly known as ‘English votes
for English laws’. As to the first, it may readily be dismissed. As noted above,
Scottish representation has recently already been reduced so that it fairly represents
its population. The Westminster Parliament still decides many crucial issues rele-
vant to the UK as a whole, including macroeconomic policy, virtually all taxation
issues, immigration and citizenship and energy policy; moreover, of course, it forms
the UK government and holds the UK government to account on issues such as the
conduct of foreign policy and the deployment of UK forces abroad. This being the
case, it would simply be unfair for Scotland to be under-represented in the legislative
body that decides these crucial issues, which affect Scots as much as English voters.
Moreover, it would not solve the fundamental problem, since Scottish MPs (albeit
less of them) would still vote on Bills affecting only England.

The second possible solution would be to introduce some form of devolution to
the English regions; this would at least seek to address the democratic deficit
whereby English voters have no representative body specifically to represent them. It
should be noted, of course, that in one English region — London — this has already
been implemented, with some success, in the form of the London Mayor and
Assembly. There are, however, three problems here. The first is, bluntly, that it has
been tried and resoundingly rejected by the voters. In 2003, Parliament passed an
Act allowing referenda to be held in the English regions on whether to introduce
elected assemblies. The draft Regional Assemblies Bill 2004 proposed assemblies
with 25-35 members — elected by the additional member system, a form of pro-
portional representation — with a leader and cabinet of six members. Proposed
responsibilities of the regional assemblies included economic development, skills
and employment, housing and transport, sport, culture, tourism, and land use and
regional planning. The first referendum was held in the north east, which was
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thought to have one of the strongest regional identities (and a mainly Labour-voting
electorate). The results dealt the death knell to the scheme. In answer to the question
‘Should there be an elected assembly for the north east region?’ the electorate voted
‘No’ by 77.9 per cent to 22.1 per cent. Further referenda planned in the north, and
the policy itself, were unceremoniously abandoned.

The second problem is that it seems inconceivable that any such scheme would
grant anything like the kinds of powers to regional assemblies that the Scottish
Parliament has. Certainly the 2003—-04 scheme did not offer the regions anything
close to the powers of even the Welsh Assembly. The third problem, as a result of the
second, is that the proposed solution simply does not deal with the problem: the UK
Parliament would remain the legislature for England, with Scottish MPs voting in
it. Neither the government-formation, nor the legislative questions would thus be
ameliorated by this ‘solution’, much less answered by it.”

The third mooted solution is an English Parliament, which might, although it
would not need to, lead to a federal UK. It was briefly put forward by former
Conservative leader William Hague. It is the most comprehensive solution, in the
sense that, if the powers of the English Parliament more or less mirrored those of the
Scottish Parliament, and assuming that the Westminster Parliament no longer
passed legislation in the English devolved areas, Scottish MPs would no longer vote
on English laws; moreover, the UK Parliament and government, formed partly by
Celtic MPs, would only deal with UK-wide matters. Practically speaking, the main
drawback with this solution is simply that there seems to be little public support for
it. The other objection to it is that the federation created by an English Parliament —
whether a quasi-federation or a legal federation (which would require the UK
Parliament to lose its sovereignty) — would be unbalanced and dominated by
England. The Report of the Royal Commission on the Constitution in 1973 (Cmnd
5460), said of this possibility (at para 531):

A federation consisting of four units — England, Scotland, Wales and Northern
Ireland — would be so unbalanced as to be unworkable. It would be dominated
by the overwhelming political importance and wealth of England. The Eng-
lish Parliament would rival the UK Federal Parliament; and in the Federal
Parliament itself, the representation of England could hardly be scaled down
in such a way as to enable it to be out-voted by Scotland, Wales and Northern
Ireland, together representing less than one-fifth of the {UK} population.

It is suggested, however, that these objections are unpersuasive. The Westminster
Parliament, which in some senses acts as a federal Parliament for the UK (in that it

9 A further objection could be considered: that the solution is misconceived in a more funda-
mental way because it does not compare like with like. Even an area like the north east, it
seems tolerably clear, does not have the same degree of important identity as does Scotland
(with its historic separate legal and education systems) or Wales (with its own language); other
areas, such as the Midlands, have little regional identity at all.
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decides policies normally decided by the federal legislature), is #/ready dominated by
English MPs and thus English voters. Thus if this is a problem in this respect, it
already exists, and the introduction of an English Parliament would make no differ-
ence to it. As for the contention that the English Parliament would ‘rival’ the
Westminster Parliament, the question is why this would matter? The English Par-
liament would undoubtedly be a major institution, and would have to be given a
huge budget to dispense. But why this would be problematic does not seem to be
stated. It is possible, perhaps, that the English Parliament would draw away the
political talent, in terms of personnel from Westminster; however, despite its
importance in terms of determining English policies on things like health, education
and criminal justice — the bread and butter of politics — the UK Parliament and
government would remain just that, the institutions determining not just UK
foreign policy and the use of the armed forces, but major taxation issues and macro-
economic policy. The US federal government, and Congress and the Senate are
extremely important and prestigious institutions and would remain so, even if there
were a very large State representing most of the population, provided that that
State’s governing institutions did not wield the same powers. This solution then, is
less problematic than generally assumed and if English voters ever want it, they can
vote for it.

However, the most likely solution and one requiring far less constitutional
upheaval (and expense) would be some variant of the current Conservative Party
policy of ‘English votes for English laws’: all Bills introduced into Westminster
would have to somehow be ‘tagged’ as either ‘UK’ in nature (eg if a Bill implemented
a treaty) or as affecting only Wales, or only Scotland, or only England. In the last
case, Scottish and Welsh MPs would be barred from voting on it. If this new system
were enshrined in law, issues around court-enforceability would arise, since the
doctrine of parliamentary privilege is generally thought to preclude the courts from
challenging the validity of an Act of Parliament on the basis of the procedure by
which it is enacted.'” However, it could, at least as a first step, be adopted merely by
resolution of the House of Commons, as a constitutional convention to be followed
by all MPs. The solution seems elegant because of its economy and simplicity:

10 Students could point out that the decision in A-G v_Jackson has made a limited exception to this
principle: judicial review of statute is permitted on the limited basis required to ascertain
whether laws passed under the Parliament Act procedure have followed the relevant legislation
— the Parliament Acts 1911-49. Legislation that those statutes state cannot be passed under
the procedure, including a Bill to extend the life of Parliament, can be challenged in the courts.
However, this is a simple case of examining the parliamentary roll, to see whether the House of
Lords has, or has not, assented to the legislation. An Act that would allow the courts to examine
which MPs had voted on legislation and to declare the Act null and void if, eg Scottish MPs
had voted on an ‘English’ Bill would be much more controversial, as would permitting
challenge to the parliamentary determination (eg by the Speaker) that a given Bill was, or was
not, an ‘English’ Bill.
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effectively a new, but intermittently existing, English Parliament would be created
within the Westminster Parliament; the latter would morph into the former when-
ever an English Bill was being considered. It would not of course deal with the issue
of government-formation, but that problem is likely to arise extremely rarely;
indeed, under this solution, a government with an overall majority, but no majority
among English MPs, would be unlikely to survive to trouble constitutional observers
with its lack of legitimacy vis-a-vis the English electorate.

What then are the objections to this seemingly simple solution? First, it is said
that it would introduce an invidious division between MPs and violate the principle
that all MPs are equal at Westminster. To which it might be said that the
principle would not be ‘violated’ but simply replaced with another one: that to avoid
unfairness to English voters, a limited exception would be introduced to the prin-
ciple. No one seems to explain why such a principle is considered so important that
it is a fatal impediment to this solution. Second, and more plausibly, it is said that
defining an ‘English Bill’ would be practically speaking impossible. Whether this
were done by the Speaker, as the House of Commons Procedure Committee has
proposed, or by another committee of Parliament, it is said that legislation con-
sidered by Westminster often involves Scotland, Wales and England, and that it
would be impossible to disentangle it into its constituent parts. It is doubtful that
this is a persuasive argument. It was pointed out, for example, that in the Planning
and Compulsory Purchase Bill, all but three clauses applied to England and
Wales, three applied to Scotland, and three to the UK as a whole. On its face, the
simple solution here would be to divide this Bill into three, each containing the
relevant clauses: a three-clause UK Planning Bill — on which all MPs would vote, a
longer Planning (England and Wales) Bill on which English and Welsh MPs
would vote, and a three-clause Planning (Scotland) Bill on which only Scottish
MPs would vote (assuming that the Bill lay outside the competence of the Scottish
Parliament — if not, that body should deal with it). The greater use of framework
Bills for Wales, whereby only the bare bones of principle are set out and the Welsh
Assembly then passes detailed delegated legislation to flesh out the policies, would
also force the use of separate Bills for Wales, thus going a long way towards obviat-
ing the problem, while enhancing the powers of the Welsh Assembly. Overall, it is
concluded, the definitional problem is far from insuperable.

The final, and most important, objection is known as the ‘in—out’ government
scenario. In brief, were Scottish MPs to be prevented from voting on ‘English laws’,
the possible scenario could arise of a government that was dependent upon Scottish
MPs for its majority, losing that majority when Parliament was dealing with an
English Bill. Since much of the important work of Westminster consists of dealing
with Bills mainly or exclusively affecting England, this, it is said, would fatally
undermine that government. Once again, however, it is argued that this objection is
more apparent than real. First of all, the scenario would arise only in one limited
circumstance: the election of a Labour government with a very small majority. But,
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more importantly, it may be argued that this objection is simply spurious: a
government, one of the main concerns of which is the formation of English policy,
ought to be fatally undermined if it has no majority among English MPs. Moreover,
as Hadfield observes (ibid, 301), if such a government cannot pass legislation con-
cerning England, which does not command a majority among English MPs, this is
not a problem, but a desirable outcome: “Why should {such legislation} become
law?’ In reality, all that this objection amounts to is the observation that a Labour
government with no majority among English MPs (which has very rarely happened,
historically) would no longer be able to impose legislation upon England without
the support of a majority of English MPs. Thus put, the ‘problem’ sounds rather a
desirable state of affairs. Such a government would simply have to work with other
parties to get its English legislation through (as the minority SNP Executive is
currently doing rather successfully in Scotland) and, at a later point, go to the
country and seek to gain this time a majority among English MPs. If it could not,
so be it.

In conclusion, then, ‘the English question’ is a real problem, although minor
compared to the situation of Wales and Scotland, prior to devolution. One major
aspect of it — government-formation — is potential only, and has not, and may never
be, realised. The legislative aspect of the question has already materialised and
should be dealt with. While an English Parliament would be the most complete
solution, it is at present unlikely to be implemented. As at least a temporary and
much more easily implemented measure, ‘English votes for English laws’, in some
variant or other, represents a practical and economical solution; its disadvantages
have been greatly overplayed.
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CHAPTER 2

PARLIAMENTARY SOVEREIGNTY, THE
HUMAN RIGHTS ACT AND THE
EUROPEAN UNION

N INTRODUCTION

Textbooks on constitutional law often deal with parliamentary sovereignty and
European Union (EU) law in separate chapters. However, exam questions on sover-
eignty will now often have explicit EU dimensions, and will, in any event, almost
invariably require explanation of the impact of EU law on the traditional doctrine.
Therefore, this chapter deals with the traditional view of parliamentary sovereignty
and the impact of EU law together. The impact of the Human Rights Act 1998
(HRA) on sovereignty is also a very topical subject and we include a question
specifically devoted to that complex issue, as well as including consideration of its
significance in some of the other essays, where relevant. Thus, four main issues are
covered in this chapter: the nature of parliamentary sovereignty and possible legal
limitations on it; the impact of EU law on the traditional doctrine of parliamentary
sovereignty; the means by which EU law can take effect in the UK (direct and
indirect effect); and the impact of the HRA on sovereignty. Questions on sover-
eignty and on the applicability of EU law in the UK may be of the problem or essay
type, although essays are probably more common. Both are included here.

Students should be familiar with the following areas:

e the traditional doctrine of parliamentary sovereignty — the doctrine of
implied repeal; possible authority for departure from the doctrine — AG for
New South Wales v Trethowan (1932);

¢ the main academic arguments surrounding the possible limitations on
Parliament, including possible self-limitation;

o the effect of ss 2(1), 2(4) and 3(1) of the European Communities Act 1972;
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¢ the primacy of Community law — Costaz v ENEL (1964);

e the direct and indirect effect of Community law; the Francovich principle;

¢ the purposive approach to domestic legislation supposed to implement an
indirectly effective Community law;

e the partial entrenchment of s 2(1) of the European Communities Act —
Macarthy’s v Smith (1981); the Factortame litigation; Secretary of State for
Employment ex p EOC (1994);

e the alternative and broader explanation given for the above in the case of
Thoburn (2002);

e the implications of the above for protection of a Bill of Rights;
e the extent of protection for the HRA — whether the normal doctrine of
implied repeal will fully apply; recent case law under the Act;

¢ implications of the decision in_Jackson for all of the above.

Note in relation to the Factortame litigation: Factortame (1990) refers to the first
decision of the House of Lords (HL), cited in the Tables as {19901 2 AC 85; Factortame
(1990) (ECJ) refers to the decision of the European Court of Justice (ECJ) on interim
relief, cited in the Tables as {1990} 3 CMLR 1, ECJ; Factortame (No 2) (1991) refers
to the second decision of the HL, cited in the Tables as {19911 1 AC 603; Factortame
(No 3) (1992) refers to the decision of the ECJ on the substantive issue, cited in the
Tables as {19921 QB 680.

Question 7

Consider the validity of the following statement: ‘. . . once an instrument is recog-
nised as being an Act of Parliament, no English court can refuse to obey it or
question its validity’ (per Sir Robert Megarry VC in Manuel v AG (1983)).

This is a fairly demanding question as it concerns two quite complex aspects of
sovereignty: the ability of the courts to consider the validity of a statute and the
effect of accession to the European Community.

The following matters should be considered (two aspects of the doctrine of
parliamentary sovereignty arising from the statement):

e the validity of an Act of Parliament; the refusal of the courts to consider
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proceedings in Parliament; the ‘enrolled Bill’ rule and its modification in the
case of Jackson (2006); the position under the Human Rights Act (HRA)
1998;

¢ compliance with statutory provisions; the relevance of the rule that no Par-
liament can bind its successors; the effect of the European Communities
Act 1972 and the doctrine of the primacy of EU law — the Factortame
litigation;

¢ modification of the statement made by Sir Robert Megarry in order to take
the primacy of EU law into account.

Answer

There are two aspects to this question: first, that the judges will not ask whether
what appears to be an Act of Parliament is valid, in the sense that it has been passed
in accordance with lawful procedure; second, that the judges will not refuse to obey
it. Of course, it might be argued that the first aspect is embodied in the second; in
other words, the lack of validity of a statute might merely be one ground among
others that could be put forward as a reason for disapplying the provision in ques-
tion. Nevertheless, the issues are distinguishable in that a negative answer to the first
question will preclude the second, although a positive answer will still leave the
second question open. In one instance, a court is confining itself to asking the narrow
question: what is an Act of Parliament? In the other, a court may be accepting that
there are circumstances in which an Act of Parliament accepted as valid will yet not
be applied. The two aspects of this question will therefore be considered separately.
It will be argued in relation to the first that the courts will in general decline
jurisdiction to examine the authenticity of purported Acts of Parliament. In relation
to the second, it will be argued that the traditional concept of parliamentary sover-
eignty as expressed in the statement must be modified due to the UK’s membership
of the European Community and possibly more generally

In determining whether the courts will question the validity of a statute, it
is unhelpful to ask whether it has been recognised as such, because to say so begs
the question as to what the recognition of an Act of Parliament involves. An Act
of Parliament is an expression of the sovereign will of Parliament; if, however,
Parliament is not constituted as Parliament, or does not function as Parliament
within the meaning of the law, it would seem to follow that it cannot express its
sovereign will in the form of an Act of Parliament. However, the courts have
declined opportunities to declare an Act a nullity where it has been asserted that
something that appears to be an Act of Parliament and which bears the customary
words of enactment is not authentic. In Edinburgh and Dalkeith Railway Co
v Wauchope (1842), the court was asked to find that the legislation in question, a
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Private Act, had been improperly passed and was therefore invalid, in that standing
orders had not been complied with. Lord Campbell said, obiter, that if, according to
the Parliament Roll, an Act has passed both Houses of Parliament and has received
the royal assent, a court can neither inquire into the manner in which it was intro-
duced into Parliament nor into what passed in Parliament during its progress
through the various parliamentary stages. This rule, now known as ‘the enrolled Bill
rule’, was relied upon in Pickin v British Railways Board (1974): Mr Pickin had
sought to challenge a Private Act of 1836 on the basis that Parliament had been
misled by fraud. The House of Lords held that he was not entitled to examine
proceedings in Parliament to show that the Act had been passed due to fraud. That
action therefore failed.'

Perhaps, after Pickin’s case, the possibility still remains that a court might be
prepared to take note of an assertion that a Bill had not obtained a majority at
the final reading in the House of Commons, although this would risk collision
with the privilege of the House not to have its internal proceedings investigated.
Generally speaking, then, the courts will decline jurisdiction to declare an appar-
ently authentic Act of Parliament a nullity.”

There are, however other circumstances in which a court might treat a purported
statute as nugatory: a Bill to prolong the life of a Parliament beyond five years might
be passed in the Commons but not in the Lords (such a Bill is explicitly excluded
from the 1911 Parliament Act procedure) and receive the royal assent. It would
state that it had been passed in accordance with the Parliament Acts; if so, a court
might treat it as a nullity as ‘bad on its face’; its defective nature would be apparent
without needing to inquire into proceedings in Parliament. This has been taken
further by the House of Lords in the recent decision in_jackson (2006). In this case,
the Hunting Act 2004 was challenged on the basis that it had been passed without

1 It could be pointed out here that challenges to the validity of an Act or part of an Act may be
mounted on other grounds. In Cheney v Conn (1968), a taxpayer appealed against an assessment
of income tax made under the Finance Act 1964 on the basis that Parliament had acted
unlawfully in making the statute; he argued that it was contrary to international law, as part of
the money would be used for the construction of nuclear weapons. In response, it was held that
the statute could not be unlawful because ‘what the statute . .. provides is the law and the
highest form of law that is known to this country’. Thus, the courts will not accept that
Parliament had no power to make the statute in question.

2 Students could note that this point also receives some support from Slade L] in Manuel v AC
itself, although he did not finally resolve the issue. The question of whether the courts can
determine the validity of a statute can ultimately only be resolved by the courts; the statement
made by Megarry VC fails to take that factor into account and is, therefore, too simplistic. It
could be explained here that this ruling was based on the Court’s judgment in Amministrazione
delle Finanze dello Stato v Simmenthal SpA (1978), in which it had held that conflict between
provisions of national law and directly applicable Community law must be resolved by render-
ing the national law inapplicable, and that any national provision or practice withholding from
a national court the jurisdiction to apply Community law even temporarily was incompatible
with the requirements of Community law.
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the consent of the House of Lords under the 1911 Parliament Act, as amended by
the 1949 Act. It was argued that because the 1949 Act had used the very procedure
for bypassing the Lords contained in the 1911 Act to modify the 1911 Act (by
reducing the Lords’ power of delay from two years to one year), it was not a valid Act
of Parliament. Therefore the Hunting Act, passed under the 1949 Act, was not a
valid Act either. This argument was rejected by the House of Lords. However, a clear
majority of the Lords accepted that a Bill that used the 1949 Act to modify the 1911
Act in order to allow its use to pass a Bill extending the life of a Parliament beyond
five years would not be a valid Act of Parliament. Such a Bill is explicitly excluded
from the Parliament Acts procedure in the 1911 Act. Moreover, to use that pro-
cedure first to repeal the prohibiting clause in the 1911 Act and then to pass a Bill
under the Parliament Act procedure to extend the life of a Parliament, thus
indirectly circumventing the provision designed to ensure that this could not happen
without the consent of the Lords, would, the majority held, also be contrary to the
intention of the 1911 Act and would thus not be accepted by the courts as a valid
Act of Parliament. This indicates something of a departure from the literalism of the
enrolled Bill rule and a determination to protect the public from the dangers of
tyranny driven by a majority in the House of Commons.

If a court were asked to disapply a statute not because something in its back-
ground was alleged to render it invalid but due to other factors, it would, according
to the traditional doctrine of parliamentary sovereignty, decline to do so except
where the other factor consisted of incompatibility between the statute before it and
a subsequent statute. This doctrine includes the notion that Parliament cannot bind
its successors because the latest expression of Parliament’s will must prevail.

In Ellen Street Estates Ltd v Minister of Health (1934), it was argued that the
Acquisition of Land (Assessment of Compensation) Act 1919 prescribed a
certain manner for authorising the acquisition of land. It provided in s 7 that other
statutes ‘shall have effect subject to this Act’. If s 7 were to apply to subsequent
enactments, provisions of the Housing Act 1925 that were inconsistent with the
1919 Act would have no effect. However, Maughan L] held, obiter, that Parliament
cannot bind itself as to the form of future enactments. Thus, the courts will not give
effect to a statute that is in conflict with a later statute, on the basis that the earlier
statute has been impliedly repealed to the extent of its inconsistency. However, in
AG for New South Wales v Trethowan (1932), the Privy Council upheld the require-
ment of a referendum before a Bill to abolish the Upper House was presented for the
royal assent. Although, as a number of commentators have pointed out, this decision
may be of limited application as involving a non-sovereign legislature, it does sug-
gest that a class of legislation exists for which it may be appropriate to delineate the
manner and form of any subsequent amendment or repeal.

However, although there may be instances in which the traditional doctrine of
implied repeal might not be applied, can it be assumed that apart from those
considered, the courts will obey a statute that constitutes the latest expression of
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Parliament’s will? The doctrine of parliamentary sovereignty as explained by Dicey
means that Parliament has the right to make, unmake or amend any of its Acts and
that such power is not open to challenge by any outside body. Since 1688, the
doctrine of the supremacy of Parliament has developed to the stage when, in Pickin
v British Railways Board (1974), it appeared clearly settled that the notion of finding
an Act of Parliament invalid could be said to be obsolete. This notion might be
qualified today on the ground that if a word in an Act of Parliament is incapable of
bearing a sensible meaning, it appears that the courts may be prepared to disregard
it. The House of Lords so held in R (1991) on the basis that the word ‘unlawful’ in
the Sexual Offences Act 1956 must be mere surplusage. The HRA contains no
clause purporting to protect the Act from future repeal, in this respect following the
pattern of the legislation creating the devolved institutions. But it also emphatically
reaffirms the traditional doctrine of sovereignty by allowing the courts only to make
declarations of incompatibility if they find statutes incompatible with the rights
guaranteed by the ECHR. Section 4(6) of the Act states that such declarations have
no effect on the validity, continuing operation or enforcement of the legislative
provisions in respect of which they are made. However, s 3(1) of the Act, in which
the courts are instructed to construe all legislation compatibly with the Convention
rights ‘if possible’, is such a strong adjuration that it arguably enables courts to blur
the line between ‘interpretation’ of an Act of Parliament and rewriting it, presenting
at least a practical challenge to Parliament’s ability to enforce its will through
legislation. The case of A (2001), in which words were read into a statute in such a
way as to alter radically its prima facie meaning, is a vivid illustration of this,
although it must be conceded that other cases, in particular Re W and B (2002),
indicate a more cautious approach.

Most importantly, a further qualification to the rule deriving from Pickin must
be introduced due to the UK’s membership of the European Union. Community
treaties and Community law capable of having direct effect in the UK were given
such effect by the European Communities Act 1972, which, by s 2(1), incorporated
all existing Community law into UK law. No express declaration of the supremacy of
Community law is contained in the Act; the words intended to achieve this are
contained in s 2(4) of the 1972 Act, which reads as follows: ‘... any enactment
passed or to be passed . . . shall be construed and have effect subject to the foregoing
provisions of this section.” The words ‘subject to’ appear to suggest that the courts
must allow Community law to prevail over a subsequent Act of Parliament. [Tthe
foregoing’ are those provisions referred to in s 2(1) giving the force of law to ‘the
enforceable Community rights’ there defined.

The problem arises in respect of statutes passed after 1 January 1972. According
to the traditional doctrine of parliamentary sovereignty, the later Act should prevail
as representing the latest expression of Parliament’s will, but the Community
doctrine of the primacy of EU law and s 2(4) would require Community law to
prevail. In this respect, it has become clear from the Treaty as interpreted by the ECJ
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(see Costa v EN EL (1964) and Amministrazione delle Finanze dello Stato v Simmenthal
SpA (1978)) that it is an implied Community principle that Community law should
prevail over national law.

In Secretary of State for Transport ex p Factortame Lid and Ors (1990), the UK
courts had to consider the question of direct conflict between domestic and European
Community law. The applicants, who were unable to comply with the conditions
imposed on them under the Merchant Shipping (Registration of Fishing Vessels)
Regulations 1988 made under the Merchant Shipping Act 1988, sought a ruling
by way of judicial review that the Regulations contravened the provisions of the EEC
Treaty by depriving them of Community law rights. A ruling on the substantive
questions of Community law was requested from the ECJ and, pending that ruling,
an order was made by way of interim relief, setting aside the relevant part of the
1988 Regulations.

This order was set aside by the Court of Appeal; Bingham L] remarked, however,
that where the law of the Community is clear:

whether as a result of a ruling given on an Art 177 {now 234} reference or as a
result of previous jurisprudence or on a straightforward interpretation of
Community instruments, the duty of the national court is to give effect to it
in all circumstance . . .

To that extent, a UK statute is not as inviolable as it once was. The House of Lords
upheld the ruling on the ground that no court had power to make an order confer-
ring rights upon the applicants that were directly contrary to UK legislation.
The result of these two rulings was clearly in accord with the traditional doctrine
of parliamentary sovereignty as far as English law was concerned. However, their
Lordships also accepted that Community law might impose other requirements,
which would be overriding. The Lords referred to the ECJ for a preliminary ruling on
the question of whether Community law required that a national court should grant
the interim relief sought.

The European Court of Justice held (Secretary of State for Transport ex p Factortame
Lid (1990) (ECJ)) that the force of Community law would be impaired if, when a
judgment of the Court on Community law rights was pending, a national court were
unable to grant interim relief that would ensure the full efficacy of the eventual
judgment. Therefore, when the only obstacle to granting such relief was a rule of
national law, that rule must be disapplied. In view of this judgment (ex p Factortame
Lid (No 2) (1991)), the House of Lords granted the relief sought by the vessel
owners. The position taken by the House of Lords was reaffirmed in Secretary of State
Jfor Employment ex p EOC (1994).

It follows from this decision that if it is clear that a statute is inconsistent
with EU law, the domestic court would have to ‘disapply’ it — in other words, refuse
to give it effect. However, a different explanation for the result in Factortame was
given in Thoburn (2002), which involved a challenge to EC regulations on the
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exclusive use of metric measurements by traders and retailers. Laws L] held that
Parliament could not bind itself in any way and had not done so in the 1972 Act. He
declared:

Parliament cannot bind its successors by stipulating against repeal, wholly or
partly, of the ECA. It cannot stipulate as to the manner and form of any
subsequent legislation. It cannot stipulate against implied repeal any more
than it can stipulate against express repeal.

Rather the explanation for Factortame was that the courts had recognised the 1972 Act
as but one example of what Laws LJ called ‘a constitutional statute’, essentially
those that affected fundamental rights or ‘the relationship between citizen and
State in some general, overarching manner’. The legal consequence of recognising a
statute as ‘constitutional’ was simple: ‘Ordinary statutes may be impliedly repealed.
Constitutional statutes may not.” It is too early to say whether this revised view of
sovereignty has won general acceptance amongst the senior judiciary. If it does, and
given our findings on Factortame, it is evident that the statement made by Sir Robert
Megarry should be modified to read as follows: ‘once an instrument is recognised as
an Act of Parliament and is compatible with any enforceable Community law, no English
court can refuse to obey it or question its validity, a/though it may refuse to allow it to
impliedly repeal a previous, “constitutional statute”.

Finally, there is the possibility of a more general limitation upon parliamentary
sovereignty, albeit based on tenuous foundations. In Jackson, there are a number of
dicta that suggest that the courts may no longer accept the orthodox view of
parliamentary sovereignty in full. As Lord Styen remarked (at {1021): “The classic
account given by Dicey of the doctrine of the supremacy of Parliament, pure
and absolute as it was, can now be seen to be out of place in the modern United
Kingdom.” He went on to say, boldly:

... the supremacy of Parliament is . . . a construct of the common law. The
judges created this principle [and} it is not unthinkable that circumstances
could arise where the courts may have to qualify a principle established on
a different hypothesis of constitutionalism. In exceptional circumstances
involving an attempt to abolish judicial review or the ordinary role of the
courts, the ... House of Lords ... may have to consider whether this is a
constitutional fundamental which even a sovereign Parliament acting at the
behest of a complaisant House of Commons cannot abolish.

Other dicta suggest such limitations more elusively. Thus Lord Hope remarked (at
[104}) that parliamentary sovereignty ‘is no longer, if it ever was, absolute’, while
Lady Hale almost teasingly said (at {1591, emphasis added):

The courts will treat with particular suspicion (and might even reject) any attempt
to subvert the rule of law by removing governmental action affecting the rights
of the individual from all judicial scrutiny.
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The possibility that the courts would directly refuse to obey an Act of Parliament
would plainly only arise in the most extreme case of an outright attack by Parlia-
ment upon the rule of law or basic human rights; it is to be hoped that we will
never know what the courts would do in such a case. But the dicta cited above
certainly indicate that, to the judges, parliamentary sovereignty is not a fundamental,
unalterable principle of the constitution, but one that, like others, is open to
evolution over time.

Question 8

Would you agree that, under our current constitutional arrangements, a Bill of
Rights could not be protected from repeal and that the Human Rights Act 1998
makes no attempt to so protect itself?

In answering this question, it should be borne in mind that a number of
different forms of protection could be suggested for the Bill of Rights short
of entrenchment. Essentially, the following matters should be considered:

e the doctrine of parliamentary sovereignty;

e the danger of erosion of the Human Rights Act 1998 (HRA) and of any
Bill of Rights due to implied repeal by subsequent enactments;

e the attempt to prevent inadvertent implied repeal through ministerial
statements of compatibility;

e the construction of subsequent enactments so as to avoid conflict with the
HRA under s 3; a comparison with the approach of the courts to protecting
EC legislation from repeal under s 2(4) of the European Communities Act
1972; an assessment of case law so far on s 3;

¢ the consequences of this approach — the partial protection of the Convention
rights;

e the preclusion by the HRA of the possibility of the judiciary using the more
radical approach taken in Secretary of State for Transport ex p Factortame Ltd and
Others (No 2) (1991) to protect the Convention;

¢ the implications of Thoburn (2002); dicta suggesting the possibility of limits
to sovereignty in_Jackson (2006);

e the possibility of entrenchment by means of a new constitutional settlement.
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Answer

The adoption of a Bill of Rights intended to exist for all time is incompatible
with the doctrine of parliamentary sovereignty: under that doctrine, a purported
Bill of Rights would in fact have the same status as other enactments in that it
would be vulnerable to express and (possibly) implied repeal. This, indeed, was the
stance taken by the White Paper (Cm 3782) on incorporation of the European
Convention on Human Rights (ECHR); the HRA makes no attempt to entrench
the Convention into UK law, and indeed explicitly states that incompatibility
between Convention rights and either future or past UK legislation will not affect
the validity or continuing effect of that legislation. Under the doctrine of sover-
eignty, no Parliament may bind its successors or be bound by its predecessors, and
the courts cannot question the validity of an Act of Parliament (see Pickin v British
Railways Board (1974)). It follows that Parliament can repeal or amend any statute
and that where a later statute is incompatible with a former, it repeals the former
to the extent of its incompatibility. Thus, the adoption of a Bill of Rights appears
to include the unconstitutional notion of limiting the legislative competence of
successive Parliaments.

Express repeal of all or part of the Bill of Rights might be undertaken by a
subsequent Parliament out of sympathy with its aims, while implied repeal — which
might at times be unintentional — could gradually and insidiously erode it. For
example, a Bill that, in future, sought to entrench the provisions of the ECHR would
contain a clause protecting the right to privacy — Art 8. If a subsequent enactment
dealt with an aspect of privacy (such as the use of newly developed surveillance
devices) in terms that clearly allowed for violations of the rights guaranteed by Art
8, this Act would prevail. The Bill of Rights might eventually become almost
worthless — in fact, worse than worthless, because it could be used by government to
cloak erosions of freedom, while at the same time raising expectations that it could
not fulfil. This danger cannot be ruled out in relation to the HRA.

However, arguably, certain forms of protection for enactments, even amounting
to a weak form of entrenchment, already exist in our constitution and are utilised by
the HRA. (The word ‘protection’ is used as being wider than ‘entrenchment’.) It is
possible that a convention of respect for the Bill of Rights would grow up; this may
well be the case with the HRA. It is a constitutional truism that Parliament never
uses its power to the full: for example, it is inconceivable at present that Parliament
would limit suffrage to those with incomes over a certain level. Similarly, the Bill of
Rights, although enacted as an ordinary Act of Parliament, might acquire such
prestige that although its express repeal remained theoretically possible, it would
never be undertaken. This may represent the best protection for the HRA. However,
this cannot be taken for granted: the derogation from Art 5 of the ECHR following
the September 11 attacks in 2001 in order to allow for the detention without trial of
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certain suspected international terrorists indicates that the UK is very far from
developing a strong culture of respect for the ECHR, although the acceptance by the
UK government that the legislation necessitating the derogation should be allowed
to lapse once it had been found to unlawful by the House of Lords in A v Secretary of
State (2004) is some evidence against this. Even outright repeal of the HRA cannot
be ruled out: the present government would not presumably undertake such a
course, given that the Act was its own initiative, but David Cameron’s Conservative
Party is presently committed to its repeal and replacement by the exceedingly ill-
defined ‘British Bill of Rights’. Moreover, even if Parliament does prove reluctant to
engage in express repeal, implied repeal would still remain a possibility.

The HRA deals with such a possibility in two ways. The first of these is the
provision in s 19 that ministers, when introducing legislation subsequent to the
enactment of the HRA, must make a statement as to whether the legislation is or
is not compatible with the Convention rights. This is clearly designed to prevent
governments from engaging in a stealthy erosion of rights; it should also help to
guard against inadvertent erosion by focusing minds in Parliament and government
on whether the legislation is indeed Convention-compliant. Governments would be
thought to be extremely reluctant to announce openly that they are introducing
incompatible legislation, since this would amount to a declaration of an intent to
breach the UK’s Treaty obligations. However, an instance of this has already arisen,
albeit in relation to a relatively contentious issue of interpretation of Art 10: the UK
refuses to accept the correctness of the Strasbourg Court’s finding that a complete
ban on political advertising in broadcasting is a violation of Art 10 and has main-
tained such a ban in the Communications Act 2003, making a negative s 19
statement in relation to it when the Bill was introduced. Of probably greater concern
is the fact that governments may rely upon the inherent imprecision of many of the
Convention rights and the possible consequential lack of legal certainty as to
whether particular provisions are Convention-compliant in order to argue that
doubtful legislation is, in fact, compatible. Arguably, this occurred in relation to the
Regulation of Investigatory Powers Act 2000, the Terrorism Act 2000, the
Anti-Terrorism, Crime and Security Act 2001 and the Prevention of Terrorism
Act 2005, all of which contain draconian powers of interference with Convention
rights. Such cases of ambiguity may be dealt with by judges under the interpretative
rule in s 3 of the HRA, to which we shall turn in a moment. However, the introduc-
tion of legislation that would very clearly have the effect of eroding Convention
rights will become politically much more difficult, although, there is nothing to stop
Parliament repealing s 19 itself.

Legislation that is of doubtful compatibility with the ECHR may be prevented
from impliedly repealing the protected rights by virtue of s 3(1). This strongly
worded section instructs the courts that in interpreting both previous and future
legislation, so far as is possible, they must read and give effect to it in such a way as to
make it consistent with the Convention rights. This amounts to a form of protection
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that may be as strong as judges care to make it although, of course, s 3 could in
future be expressly repealed or modified. Just how much protection can be afforded
by such an approach can be illustrated by reference to the stance judges have taken in
relation to the protection of EU law from implied repeal. The equivalent provision to
s 3 of the HRA is s 2(4) of the European Communities Act 1972, which reads
as follows: ... any enactment passed or to be passed . .. shall be construed and
have effect subject to the foregoing provisions of this section.” The words ‘subject
to’ appear to suggest that the courts must allow Community law to prevail over
a subsequent Act of Parliament.’ The ‘foregoing provisions’ are those of s 2(1),
importing Community law into national law.

The House of Lords in Pickstone v Freemans (1988) found that domestic legislation
— the Equal Pay (Amendment) Regulations 1983 — made under s 2(2) of the
European Communities Act appeared to be inconsistent with Art 141 (ex 119). It
held that despite this apparent conflict, a purposive interpretation of the domestic
legislation would be adopted; in other words, the plain meaning of the provision in
question would be ignored and an interpretation would be foisted upon it that was
not in conflict with Art 141. This was done on the basis that Parliament must have
intended to fulfil its EC obligations in passing the Amendment Regulations once
it had been forced to do so by the ECJ.* The House of Lords followed a similar
approach in Litster v Forth Dry Dock Engineering (1989). These decisions provide
authority for the proposition that Parliament cannot by plain words impliedly depart
from the provisions of European Communities law (except by repealing part or all of
the European Communities Act 1972). Probably, it could do so only by stating
expressly that it was so acting. In Macarthy’s Lid v Smith (1981), Lord Denning
accepted that an express provision that the instrument in question should prevail
over inconsistent Community law would be obeyed. Clearly, such a ruling involves a
departure from the rule (deriving from the dictum of Maughan LJ in Ellen Street
Estates Ltd v Minister of Health (1934)) that Parliament cannot bind itself as to the
form of future enactments. Thus, partial entrenchment of s 2(1) of the 1972 Act has
occurred.

There are some signs that this approach is indeed being followed, at least in some
of the cases under the HRA. The House of Lords’ decision in A (2001) concerned the
interpretation to be given to s 41 of the Youth Justice and Criminal Evidence Act
1999, which forbade any evidence to be given in a rape trial of the woman’s sexual

3 It had been thought that membership of the Community did not represent any surrender of
sovereignty. Lord Gardiner said in 1969: There is, in theory, no constitutional means available
to us to make it certain that no future Parliament would enact legislation in conflict with
Community law’ (HL Deb, cols 1202-04, 8 May 1969).

4 It could be noted that the Court of Appeal in Pickstone v Freemans (1988) went further: it
treated Art 141 as having more authority than the Equal Pay (Amendment) Regulations and
made a ruling consistent with Art 141.
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history, including any previous sexual history with the alleged rapist, except in
very limited circumstances. This was thought to raise an issue of compatibility
with Art 6 of the ECHR, which provides, inter alia, that: ‘In the determination of
.. . any criminal charge against him, everyone is entitled to a fair and public hearing
within a reasonable time by an independent and impartial tribunal established by
law.” Lords Steyn and Hutton were prepared to hold that given the very strong
wording of s 3(1) and Pepper v Hart (1992) statements in Parliament to the effect that
declarations of incompatibility (indicating that the attempt to ensure compatibility
using s 3(1) had failed) were to be a remedy of last resort, the only way in which
Parliament could legislate contrary to a Convention right would be by ‘a clear
limitation on Convention rights . . . stated in terms’. This approach led them simply
to read into the relevant part of s 41 words that were not there, namely, that evidence
was to be admitted where that was necessary to achieve a fair trial. It may be noted
that Lord Hope considered that this approach went too far, crossing the line from
interpretation to legislating. He considered, in what is certainly the more usual
understanding of the word ‘interpreting’, that the judge’s task was limited to identi-
fying specific words that would otherwise lead to incompatibility and then
reinterpreting those words, clearly not something that Lords Steyn and Hutton —
and, for that matter, Lord Slynn — undertook. Lord Hope’s approach arguably found
more support from the House of Lords in Re W and B (2002), in which their
Lordships emphasised the importance of not stepping over the boundary from statu-
tory interpretation to ‘statutory amendment’. A more activist approach, arguably
involving the rewriting, rather than the reintepretation of legislation occurred in
Ghaidan v Mendoza (2004). However, the decision Bellinger v Bellinger (2003) clearly
indicated that the courts will sometimes refuse to engage even in relatively straight-
forward reinterpretation of legislation, in terms of linguistics, where it is felt that the
change is complex and significant enough to require consideration by Parliament.
In that case, the House of Lords refused to interpret the word ‘female’ in the
Matrimonial Causes Act 1973 so that it included post-operative male-to-female
transsexuals and would thus allow the applicant validly to marry a man. To change
the meaning of a single word in this way was clearly therefore a ‘possible’ interpre-
tation even under the most modest views of what that elusive word means. How-
ever, the interpretation was rejected and a declaration of incompatibility made
instead. In contrast, in the recent decision in Secretary of State for the Home Dept ex p
MB (2007), the House of Lords read into the Prevention of Terrorism Act 2005
a broad saving to the effect that a clear rule preventing disclosure of sensitive evi-
dence to the suspect in ‘control order’ cases was to be read as qualified by the
requirement not to act incompatibly with Art 6 of the ECHR. Thus, the approach
taken in MB, A and Mendoza shows that at least in some areas of rights protection,
Parliament has, through s 3(1), succeeded in imposing a requirement of express
words upon such of its successors that wish to legislate incompatibly with the
Convention rights.
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It should be noted, however, that the parallel with EU law must be treated with
caution. In 1972, the UK was signing up to a legal order in which the supremacy of
EU law had already been firmly established by the European Court of Justice (ECJ)
(for example, in Costa v ENEL (1964)) and was arguably necessary if the purposes of
the Community were to be achieved. No such situation applies in relation to the
European Convention, and indeed the White Paper expressly disclaims any such
comparison (para 2.12). In practice, many judges may not be prepared to go as far to
protect the Convention as they have to protect the law of the Community as the case
law above indicates. Even if a Lizster-style approach were to be generally adopted, the
courts would at least occasionally be bound to come across provisions that are not
capable of a compatible construction. In such a case, the incompatible statute would
have to stand: the HRA expressly seeks to preclude judges from taking the further
radical step of disapplying incompatible statutes, the step taken in the EC context in
the case of Secretary of State for Transport ex p Factortame (No 2) (1991).

The line of reasoning taken in Thoburn (2002) represents a possible alternative
route to the protection of the HRA from implied repeal. In that decision, which
involved a challenge to EC regulations on the exclusive use of metric measurements
by traders and retailers, Laws L] held that Parliament could not bind itself in any
way and had not done so in the 1972 Act. Rather the explanation for Factortame was
that the courts had recognised the 1972 Act as but one example of what he called ‘a
constitutional statute’, essentially those that affected fundamental rights or ‘the
relationship between citizen and State in some general, overarching manner’. The
legal consequence of recognising a statute as ‘constitutional” was simple: ‘Ordinary
statutes may be impliedly repealed. Constitutional statutes may not.” Clearly, the
HRA is a ‘constitutional statute’ under this analysis; indeed, it was one of the
examples instanced by the judge. It is too early to say whether this revised view of
sovereignty has won general acceptance amongst the senior judiciary, but if it does,
the HRA will have gained through common law the protection from implied repeal
that Parliament refused to give it.

Depending then upon the approach of the judiciary, the incorporated ECHR may
turn out to be at least partly protected from implied repeal, while its express repeal
remains unlikely. The HRA may therefore, contrary to the assertion in the question,
be said to endow the Convention rights with at least the potential for some protection
against future repeal, although the Act appears to rule out expressly the wholesale
suspension of implied repeal engineered in the area of EU law.

Although this is not an issue in relation to the HRA, there is, finally, the
possibility that a future Bill of Rights could be given substantial procedural protec-
tion from repeal. Constitutions throughout the world adopt a number of different
forms of entrenchment of codes of rights. The Constitution of the USA can be
amended only by a proposal that has been agreed by two-thirds of each House of
Congress or by a convention summoned by Congress at the request of two-thirds of
the states. The proposed amendment must then be ratified by three-quarters of the
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states’ legislatures. The amendment procedure itself — Art V of the Constitution —
can be amended only by the same method.

It is generally thought that if a Bill of Rights for the UK were enacted containing
a provision that it could not be repealed except in accordance with some such
procedure, the courts would not give effect to it. However, De Smith suggests that
Parliament could redefine itself so as to preclude itself as ordinarily constituted from
legislating on a certain matter. The argument is based on the redefinition of Parlia-
ment under the Parliament Acts of 1911 and 1949: if Parliament could make it
easier for itself to legislate on certain matters, equally, it could make it harder,
thereby entrenching certain legislation. However, this analogy has come under
attack from Munro (Studies in Constitutional Law, 2nd edn, 1999) on the ground that
the Parliament Act procedure introduces no limitation on parliamentary sover-
eignty. The only authorities that would support this proposition come from other
constitutions: in AG for New South Wales v Trethowan (1932), the Privy Council
upheld the requirement of a referendum before a Bill to abolish the Upper House
was presented for the royal assent. Although, as De Smith argues, this decision may
be of limited application as involving a non-sovereign legislature, it does suggest
that a class of legislation exists for which it may be appropriate to delineate the
manner and form of any subsequent amendment or repeal. The South African case of
Harris v Minister of the Interior (1951) is to similar effect. There are contrasting dicta
on this point in_Jackson. Lord Steyn (at [811) appeared to be open to the ‘re-definition’
theory:

.. apart from the traditional method of law making, Parliament acting as
ordinarily constituted may functionally redistribute legislative power in dif-
ferent ways. For example, Parliament could for specific purposes provide for a
two-thirds majority in the House of Commons and the House of Lords.

In contrast, Lord Hope specifically rejected such a possibility (at {113]):

.. it is a fundamental aspect of the rule of sovereignty that no Parliament can
bind its successors. There are no means by whereby, even with the assistance
of the most skilful draftsman, it can entrench an Act of Parliament. It is
impossible for Parliament to enact something which a subsequent statute
dealing with the same subject matter cannot repeal.

Thus, the point cannot be regarded as settled.

Therefore, a proposal that the Bill of Rights be fully entrenched would be consti-
tutionally controversial and probably impossible without a written constitution.
However, is it clear that the Bill of Rights could be entrenched within a written
constitution? Dicey considered that it would be untenable to espouse ‘the strange
dogma, sometimes put forward, that a sovereign power such as the Parliament of the
UK can never by its own act divest itself of authority’ (An Introduction to the Study
of the Law of the Constitution, 10th edn, 1959, p 68). On this view, judges would
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accept the new constitutional settlement; possibly, the Judges’ Oath should also
be amended so that they owed allegiance to the new settlement as opposed to a
subsequent statute.

Question 9

In March 2001, Parliament passes the Parental Leave Act, s 1 of which provides
that men or women are entitled to five months’ parental leave on 80 per cent of full
pay after the birth of their baby. Section 2 provides that any employer who fails to
provide the said parental leave shall be liable in damages which shall be equivalent
to the salary that would have been paid. Section 3 provides that no Bill to amend
or repeal the Act shall be laid before Parliament, unless the Equal Opportunities
Commission (EOC) has approved the changes.

In 2002, a European Community Regulation is passed allowing men and women
equal access to parental leave and making provision that an employer who refuses to
grant such leave will be liable in damages.

In 2003, a Bill amending s 1 of the Parental Leave Act 2001, with the effect that
men are no longer entitled to parental leave, is laid before Parliament without the
approval of the EOC, and is enacted as the Parental Leave Amendment Act 2003.

Advise Mr B, who asks for parental leave in 2004 but is refused it by his
employer.

A problem question is commonly set in this area, which will usually involve
conflict between two statutes, thereby requiring discussion of the doctrine of
implied repeal. It will often also involve conflict between domestic law passed
subsequently to directly enforceable European Community law. In many
instances, the statute in relation to which implied repeal is raised as an issue
could be considered as a ‘constitutional statute’ under the Thoburn analysis,
although this is not a possibility here.

Essentially, the following matters should be considered:
* an explanation of the traditional doctrine of implied repeal;

* a possible authority for departure from the doctrine — AG for New South Wales
v Trethowan (1932);

¢ a conclusion as to the lack of redress available to Mr B under domestic law;

e the effect of s 2(4) of the European Communities Act 1972,
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o the partial entrenchment of s 2(1) of the European Communities Act —
Macarthy’s v Smith (1981) and Secretary of State for Transport ex p Factortame
(No 2) (1991).

Answer

In addressing this question, Mr B’s position under domestic law will be considered
first before examining the relevance of the 2002 EC Regulation.

Under the traditional doctrine of parliamentary sovereignty, Parliament is com-
petent to legislate on any matter whatsoever and no court is competent to question
the validity of an Act of Parliament. This lack of legal restraint has both a positive
and a negative aspect. It means that while Parliament can legislate on any sub-
ject, it cannot bind successive Parliaments. If it could, then clearly each successive
Parliament would not be free to legislate on any matter. That aspect of sovereignty
means that where there is inconsistency between a previous and a subsequent statute,
the latter impliedly repeals the former to the extent of its inconsistency. Authority
for this proposition derives from Ellen Street Estates Lid v Minister of Health (1934), in
which it was argued that the Acquisition of Land (Assessment of Compensation)
Act 1919 prescribed a certain manner for authorising the acquisition of land. It
provided in s 7 that other statutes ‘shall have effect subject to this Act’. If s 7 were to
apply to subsequent enactments, provisions of the Housing Act 1925 that were
inconsistent with the 1919 Act would have no effect. However, Maughan L] held
that Parliament cannot bind itself as to the substance or form of future enactments.

If a court were to be prepared to consider whether Parliament had consulted the
EOC, this would breach ‘the enrolled Bill rule’ expressed in Edinburgh and Dalkeith
Railway Co v Wauchope (1842). The court was asked to find that the legislation in
question, a Private Act, had been improperly passed and was therefore invalid
because standing orders had not been complied with. Lord Campbell said, obiter,
that if according to the Parliament Roll, an Act has passed both Houses of Parliament
and has received the royal assent, a court can inquire neither into the manner in
which it was introduced into Parliament nor into what passed in Parliament during
its progress through the various parliamentary stages. This rule was relied upon in
Pickin v British Railways Board (1974): Mr Pickin had sought to challenge a Private
Act of 1836 on the basis that Parliament had been misled by fraud. The House of
Lords held that he was not entitled to examine proceedings in Parliament to show
that the Act had been passed due to fraud. That action therefore failed.

In the instant case, the 2003 Act expressly repeals s 1 of the 2001 Act and
therefore, on the face of it, Mr B can claim no redress. Section 3 of the 2001 Act has
not, however, been repealed and it could therefore be argued that the later Act is
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invalid as, in passing it, Parliament did not follow the correct consultative procedure
as laid down in s 3. However, the doctrine of implied repeal set out above and, in
particular, the dictum of Maughan L] in Ellen Street Estates v Minister of Health would
suggest that s 3 of the 2001 Act is impliedly repealed as inconsistent with the
expression of Parliament’s will in the 2003 Act.

Is there any authority on which Mr B could rely in order to escape the conclusion
that the 2003 Act, although not enacted in accordance with s 3 of the 2001 Act, will
nevertheless be followed? If any can be found, he could rely on s 1 of the 2001 Act in
order to claim leave or damages from his employer. In this instance, it would not be
possible to claim that the 2001 Act is a ‘constitutional statute’ and therefore, under
the analysis of Laws L] in Thoburn, immune from implied repeal. In AG for New South
Wales v Trethowan (1932), the Privy Council upheld the statutory requirement of a
referendum before two Bills could be presented for the royal assent. Although, as
commentators have argued, this decision may be of limited application as involving a
non-sovereign legislature (a view in accordance with that of Lord Evershed MR in
Harper v Home Secretary (1955)), it does suggest that a class of legislation may exist for
which it may be appropriate to delineate the manner or form of any subsequent
amendment or repeal. For example, s 1 of the Northern Ireland Act 1998 provides
that Northern Ireland will not cease to be part of Her Majesty’s dominions without
conducting a poll in Northern Ireland. If a future Act of Parliament were to purport
to revoke this guarantee without first conducting a poll in Northern Ireland, it is at
least arguable that the courts would hold the later statute to be invalid, as occurred
in the South African case of Harris v Minister of the Interior (1951). This view receives
some support from Slade L] in Manuel v AG (1983), although he did not finally
resolve the issue. In a Canadian case, Drybones (1970), the Canadian Supreme Court
took the view, obiter, that it had the power to render inoperative statutes passed after
the Bill of Rights 1960 that were incompatible with it.

However, these decisions are of doubtful persuasive authority when the attempt is
made to apply them in the British constitutional context. In Harris, for example, the
wording of the Speaker’s certificate on the face of the instrument in question indicated
that the specially prescribed procedure had not been followed; moreover, the ruling
did not encompass the legal effect of a self-imposed procedural requirement.’
It may, therefore, be determined that the weight of authority is against upholding
a requirement that Parliament cannot legislate without first complying with a
procedural requirement such as that laid down by s 3 of the 2001 Act. Therefore,

5 The views of academic writers on this issue could be considered at this point: Sir Ivor Jennings
argues (Constitutional Laws of the Commonwealth, 1957) that a requirement to seek the approval of
some outside body would constitute a change in the composition of Parliament and so be
binding on the legislature. O Hood Phillips (Constitutional and Administrative Law, 7th edn,
1987, ch 4) attacks this view on the basis that it would lead to an absurdity, as all of the
elements constituting Parliament would have to be summoned to Westminster to deliberate,
vote and hear the royal assent.
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under the doctrine of implied repeal, the 2003 Act will prevail; under domestic law,
Mr B cannot seek redress from his employer. However, in 2002, the EC passed the
Regulation allowing men or women parental leave. Can Mr B rely on that Regulation
despite the 2003 Act?

Under s 2(4) of the European Communities Act 1972, ‘any enactment passed or
to be passed . . . shall be construed and have effect subject to the foregoing provisions
of this section’. The words ‘subject to’ appear to suggest that the courts must allow
Community law to prevail over a subsequent Act of Parliament. ‘[ Tlhe foregoing’ are
those provisions referred to in s 2(1) giving the force of law to ‘the enforceable
Community rights’ there defined. Section 3(1) provides that questions as to the
meaning or effect of Community law are to be determined ‘in accordance with
the principles laid down by any relevant decision of the European Court’. Under
Art 249 of the EC Treaty, regulations have direct applicability and are binding on
all member States without requiring implementation or adoption by national law. It
is clear from judgments of the European Court of Justice (ECJ) (see Costa v ENEL
(1964) and Amministrazione delle Finanze dello State v Simmenthal SpA (1978)) that
Community law should prevail over national law in all circumstances. Thus, on the
face of it, Mr B can rely on the 2002 Regulation. It does not matter that he is seeking
to rely upon it in an action against a private body, his employer: regulations, unlike
directives, have horizontal as well as vertical effect. However, there is clearly a direct
conflict between it and the subsequent 2003 Act and, according to the doctrine of
implied repeal, the 2003 Act should take precedence over the former instrument.
When a conflict has arisen between Community law and a subsequent domestic
enactment, the UK courts have where possible adopted what has been termed a
‘purposive’ approach. In Pickstone v Freemans (1988), the House of Lords determined
that the plain meaning of the domestic provision in question would be ignored and
an interpretation would be placed upon it that avoided a conflict with Art 141 (ex
119) of the EC Treaty. However, there seems to be no means of resolving the con-
flict between the 2003 Act and the 2002 Regulation in this manner due to their
complete incompatibility.®

In such a situation, it now seems to be clear, following the decision in Secrezary

6 The House of Lords felt able to adopt this approach because the Regulations in question had
been adopted with the express intention of giving effect to Community law. In the instant case,
this argument could not be used. Thus, Pickstone may be of no assistance. In Garland v British
Rail Engineering (1983), the House of Lords adopted what has been termed a ‘rule of construc-
tion’ approach to s 2(4) in the context of a conflict similar to that in the instant case. Lord
Diplock suggested (without resolving the issue) that even where the words of the domestic law
were incompatible with the Community law in question, they should be construed so as to
comply with it. This argument could be considered at this point as a means of avoiding a
conflict with domestic law that would provide Mr B with the relief he seeks. The UK courts
appear to have left open the possibility that a UK court might refuse to give effect to words
expressly demonstrating an intention to legislate contrary to EU law.
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of State for Transport ex p Factortame Lid (No 2) (1991), that the incompatible UK
legislation should be set aside, or ‘disapplied’. The House of Lords initially deter-
mined that as a matter of UK law, no domestic court had power to make an order
conferring rights upon the applicants that were directly contrary to UK legisla-
tion. However, following a reference to the EC]J, the House of Lords accepted that the
Community now imposes the requirement, accepted by Parliament when it passed
the 1972 Act, that EU law should override inconsistent domestic legislation, when-
ever passed. It therefore made an order ‘disapplying’ the incompatible legislation. In
Secretary of State for Employment ex p EOC (1994), the House of Lords followed Factor-
tame in finding that judicial review was available for the purpose of securing a
declaration that UK primary legislation is incompatible with EU law. It was found
that certain provisions of the Employment Protection (Consolidation) Act 1978
were indirectly discriminatory and were, therefore, in breach of Art 141 (ex 119) and
the Equal Pay and Equal Treatment Directives.

It might appear to follow from Factortame and the EOC case that Parliament has
effectively succeeded in partially entrenching s 2(1) of the European Communities
Act by means of s 2(4), due to the imposition of a requirement of form (express
words) on future legislation designed to override Community law. Thus, as no
express words are used in the 2003 Act (such as ‘these provisions are intended to take
effect notwithstanding any contrary provision of Community law’) and assuming
that on a straightforward interpretation of its provisions, the meaning of the 2002
Regulation is clear, it would seem that it will prevail over the 2003 Act. If so, it will
be the duty of the domestic court to give it effect according to the above decisions.

If the meaning of the 2002 Regulation is not sufficiently clear, a reference might be
made to the ECJ under Art 234 in order to determine its effect. If so, it would appear
that the Court would clearly rule in favour of the primacy of Community law relying
on Simmenthal SpA and the ruling of the ECJ on the substantive issue in the Factortame
litigation (Secretary of State for Transport ex p Factortame (No 3) (1992)); the only ques-
tion to be determined would be the correct interpretation of the Regulation. This
question cannot be finally resolved without examining the provisions of the 2002
Regulation; however, on the face of it, the result would be in favour of the applicant.

It therefore appears that Mr B may rely upon the 2002 Regulation to claim
redress from his employer either immediately before the domestic courts or after a
reference to the EC]J.

Question 10

Article 141 of the Treaty Establishing the European Union provides: ‘Each
Member State shall, during the first stage, ensure and, subsequently, maintain
the application of the principle that men and women should receive equal pay for
equal work.’
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In 2004, the UK government takes the view that the principle of equal pay for
work of equal value is inappropriate in a free market economy and that, therefore,
severe restrictions should be placed upon the ability to bring an equal value claim.
The Equal Pay Amendment Bill 2004 is therefore laid before Parliament and duly
passed as the Equal Pay Amendment Act 2004. Section 1 of the 2004 Act
provides: ‘In sub-s (2) of s 1 of the Equal Pay Act 1970 {equality clauses to be
implied into contracts of employment}, after the words “of equal value to that of a
man in the same employment”, there shall be inserted the following words: “and the
claimant has been in the same employment for a minimum of five years”.” Section 2
provides: ‘It is hereby declared that in the event of a conflict between any provision of
EU law and the provisions of this Act, the provisions of this Act shall prevail.’

(a) Would a UK judge give primacy to UK law if faced with a claimant employed
for less than five years who wished to bring an equal value claim against her
employer?

(b) Would it make any difference to your answer if Art 141 was not directly effective
in UK law?

(Note: you are not asked to decide the likely outcome of the case or to consider the
other provisions of the Equal Pay Act 1970.)

A problem question in this area usually concentrates on the issue of conflict
between a post-accession domestic instrument and the previous directly effect-
ive Community law. The first part of this question consists of the type of
question that is commonly set; it concerns the most direct conflict possible
between Community law and domestic law, and is quite straightforward. It
turns on the question of whether or not Community law is subject to the rule
of express repeal. The second part concerning the issues raised by the concept of
indirect effect is more demanding. However, it raises a very important consti-
tutional issue, which is likely to appear more frequently on constitutional law
papers in future: the extent to which UK judges can and will implement an
indirectly effective instrument through the vehicle of domestic legislation,
regardless of the wording of the domestic instrument in question.

Essentially, the following matters should be considered:

(a)
s 2(1) and (4) of the European Communities Act 1972;
the traditional doctrine of parliamentary sovereignty;

the primacy of Community law — Cosiz v ENEL (1964);
Art 141 — direct effect;
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e the purposive approach to domestic legislation supposed to implement
Community law;

e the probable attitude of the UK courts to s 2 of the 2004 Act —
Macarthy’s v Smith (1981); Garland v British Rail Engineering Ltd (1983);
Secretary of State for Transport ex p Factortame (No 2) (1991);

e the implications of Thoburn;

(b)

e is the doctrine of the primacy of Community law inapplicable to
indirectly effective instruments?

o Litster (1989) — a domestic court must construe domestic legislation
contrary to its prima facie meaning so as to implement the directive
fully;

o Marleasing (1990), as interpreted by Faccini Dori (1994) and Webb — the
obligation on domestic courts to construe national law so far as possible
as to conform with directives;

e conclusion — UK courts would give effect to s 2 of the 2004 Act.

Answer
(2)

Community Treaties and other Community law capable of having direct effect in the
UK were given such effect by s 2(1) of the European Communities Act 1972.
Section 2(4) provides that: *. . . any enactment passed or to be passed . . . shall be
construed and have effect subject to the foregoing provisions of this section.” The
words ‘subject to’ appear to suggest that the courts must allow Community law to
prevail over a subsequent Act of Parliament. {Tthe foregoing’ are those provisions
referred to in s 2(1) giving the force of law to ‘the enforceable Community rights’
there defined. Section 3(1) provides that questions as to the meaning or effect of
Community law are to be determined ‘in accordance with the principles laid down
by any relevant decision of the European Court’.

However, under the traditional doctrine of parliamentary sovereignty, Parliament
is competent to legislate on any matter whatsoever and no court is competent to
question the validity of an Act of Parliament. This lack of legal restraint means that
while Parliament can legislate on any subject and is free to amend or repeal any
previous enactment, it cannot bind successive Parliaments. It follows that where
there is inconsistency between a subsequent and a former statute, the later statute
impliedly repeals the former to the extent of its inconsistency. Authority for this
proposition derives from Ellen Street Estates Ltd v Minister of Health (1934) and
Vauxhall Estates Ltd v Liverpool Corp (1932).
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On the other hand, s 2(4) of the 1972 Act and the Community doctrine of the
primacy of EU law flowing from the Treaty and from judgments of the European
Court of Justice (EC]) (see Costa v ENEL (1964)) require that Community law
should prevail over national law. In Amministrazione delle Finanze dello Stato v
Simmenthal SpA (1978), it was held that conflict between provisions of national law
and directly applicable Community law must be resolved by rendering the national
law inapplicable, and that any national provision or practice withholding from a
national court the jurisdiction to apply Community law even temporarily was
incompatible with the requirements of Community law. Furthermore, the ECJ made
it clear in Costa v ENEL (1964) that Community law would prevail over both
subsequent and previous domestic law. Thus, s 2(4) of the 1972 Act appears to
import a departure from the traditional doctrine of parliamentary sovereignty, in
that a limitation as to the subject matter of future legislation seems to have occurred.

In the instant case, it would seem clear, therefore, that under s 2(4) of the 1972
Act and in accordance with the doctrine of the primacy of Community law, s 1(2) of
the Equal Pay Act 1970 as amended by the 2004 Act should take effect subject to
Art 141, assuming that Art 141 is directly applicable in national law. It is clear from
the ruling of the ECJ in Defrenne v Sabena (1976) that Art 141 is directly effective.’
Therefore, on this basis, it would appear that the claimant would not be barred from
proceeding: s 2 of the 2004 Act would be ineffective due to the doctrine of the
primacy of EU law and therefore Art 141 would render ineffective the provisions of
s 1(2) of the Equal Pay Act 1970 as amended by the 2004 Act. In other words, the
claimant would purport to bring a claim under the Equal Pay Act that would
then be barred due to the operation of s 1(2) as amended; she could then rely on
Art 141.

Of course, under the traditional doctrine of express and implied repeal, the
contrary result would be achieved. Since the 2004 Act is the later instrument, s 2(4)
of the 1972 Act would be repealed to the extent of its inconsistency with s 2 of the
2004 Act, and Art 141 would take effect subject to s 1(2) of the 1970 Act as
amended. However, the UK courts have, with some reluctance, accepted that the
traditional understanding of parliamentary sovereignty has had to undergo a modifi-
cation to deal with the implications of the UK’s membership of the EC. When a
conflict has arisen between Community law and a subsequent domestic enactment,
the UK courts have, where possible, adopted what has been termed a ‘purposive’
approach. In Pickstone v Freemans (1988), the House of Lords determined that the
plain meaning of the domestic provision in question would be ignored and an

7 It may be noted that Art 141 is both horizontally and vertically effective; in other words,
although it is addressed to states, it is directly applicable against individuals and against state
bodies. Therefore, in the case for consideration, it would be irrelevant that the judge was faced
with a claimant bringing a claim against a private employer as opposed to an emanation of the
State: the same issues in respect of Community law would arise in either case.
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interpretation would be imposed upon it that avoided a conflict with Art 141 of
the EC Treaty. Similarly, in Litster v Forth Dry Dock and Engineering Co Lid (1989),
the House of Lords interpreted certain UK regulations so as to give them the mean-
ing required by the EC directive that they purported to implement.

In the instant case, however, the object of s 1(2) of the 1970 Act as amended is
clearly incompatible with the object of Art 141, which is to remove pay discrimin-
ation. Thus, it would seem impossible to interpret it in any way that could render
it compatible with Art 141. Moreover, both Litster and Pickstone were concerned with
inadequate implementation of a directive: the courts could claim to be fulfilling
Parliament’s will by adopting a purposive as opposed to a literal interpretation in
order to ensure that the provision in question did the job it was intended to do. In
the instant case, it is clear that the courts could not make such a claim, first, because
the 2004 Act was not passed in order to implement a directive and, second, because
Parliament’s will is clearly expressed to be at variance with Community law in s 2 of
the Act.

Had s 2 been omitted from the 2004 Act, dicta of Lord Denning in Macarthy’s v
Smith (1981) might have provided a means of resolving the conflict between s 1(2) of
the 1970 Act as amended and Art 141:

... we are entitled to look to the Treaty ... not only as an aid but as an
overriding force. If our legislation . .. is inconsistent with Community law
... then it is our bounden duty to give priority to Community law.

However, he added:

If ... our Parliament deliberately passes an Act with the intention of
repudiating the Treaty or any provision in it — or intentionally acting incon-
sistently with it — then I should have thought that it would be the duty of our
courts to follow the statute.

In other words, the proposition put forward by Lord Denning was to the effect that
s 2(4) of the European Communities Act had brought about a variant of the rules
of implied repeal but that the rules of express repeal still applied. On this basis, in
the instant case, the domestic court would have to apply s 1(2) of the 1970 Act as
amended due to the express intention of s 2 of the 2004 Act to legislate contrary to
Community law. This receives some support from Garland v British Rail Engineering

Ltd (1983).

8 Lord Diplock suggested in Garland v British Rail Engineering Ltd (1983) that national courts
must strive to make domestic law conform to Community law however wide a departure from
the prima facie meaning may be needed to achieve consistency. However, he added that they
should do so only while it appeared that Parliament wished to comply with EU law.

This ruling was seen as creating an exception to what is known as the Vor Colson principle
that domestic courts must (in accordance with Art 10 of the EC Treaty) interpret national law
in such a way as to ensure that the objectives of directives are achieved.
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However, in Secretary of State for Transport ex p Factortame (1990), the House of
Lords and the Court of Appeal may have gone further than Lord Denning in accept-
ing that Community law might impose requirements that would override domestic
law. In the Court of Appeal, Bingham L]J said that, where the law of the Community
is clear (as arguably it was not in the instant case):

.. whether as a result of a ruling given on an Art 177 [now 234} reference or
as a result of previous jurisprudence or on a straightforward interpretation of
Community instruments, the duty of the national court is to give effect to it
in all circumstances . . . To that extent, a UK statute is not as inviolable as
it once was.

Therefore, once a ruling from the European Court had been obtained, Lord Bingham
held that the Divisional Court would have to apply it even though this involved
‘disapplying’ an Act of Parliament. He did not expressly enter the caveat that effect
would have to be given to express words used in the Merchant Shipping Act 1988
declaring that its provisions should prevail over those of Community law, although
he did state: ‘. . . any rule of domestic law which prevented the court from giving
effect to directly enforceable rights established in Community law would be bad.’

Once the ruling by the ECJ on the issue of interim relief was obtained (Factortame
Ltd v Secretary of State for Transport (1990) (ECJ)), the House of Lords applied it (ex p
Factortame (No 2) (1991)). Thus, the issue of attempted express repeal of EU law was
not clearly determined (any findings would have been obiter in any event), and
therefore it is not certain what a UK court would do if faced with a provision such as
s 2 of the 2004 Act. In Secretary of Stase for Employment ex p EOC (1994), the House of
Lords followed Factortame in finding that judicial review was available for the pur-
pose of securing a declaration that UK primary legislation is incompatible with EU
law. It was found that certain provisions of the Employment Protection (Consoli-
dation) Act 1978 were indirectly discriminatory and were therefore in breach of
Art 141 (ex 119) and the Equal Pay and Equal Treatment Directives.

However, it is at least arguable after Factortame that partial entrenchment of s 2(1)
of the 1972 Act has been brought about on the basis of a requirement of manner
rather than form: if a UK statute is to override Community law, s 2(4) (and, perhaps,
s 3(1)) of the European Communities Act must first be repealed. On this argu-
ment, it seems that the judge in the instant case would ignore the express intention
of Parliament and would refuse to give effect to s 2 of the 2004 Act. The claim
would therefore be considered under Art 141, as opposed to s 2(1) of the Equal Pay
Act as amended by the 2004 Act.

However, the alternative analysis of Factortame given in Thoburn (2002) must also
be considered. The case involved a challenge to EC regulations on the exclusive use of
metric measurements by traders and retailers. Laws L] held that Parliament could
not bind itself in any way and had not done so in the 1972 Act. He declared:
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Parliament cannot bind its successors by stipulating against repeal, wholly or
partly, of the ECA. It cannot stipulate as to the manner and form of any
subsequent legislation. It cannot stipulate against implied repeal any more
than it can stipulate against express repeal.

Rather, the explanation for Factortame was that the courts had recognised the 1972 Act
as but one example of what he called ‘a constitutional statute’, essentially those
that affected fundamental rights or the relationship between citizen and State
in some general, overarching manner. The legal consequence of recognising a statute
as ‘constitutional’ was simple: ‘Ordinary statutes may be impliedly repealed.
Constitutional statutes may not.” Under this line of reasoning, all that has hap-
pened is that the courts have recognised the 1972 Act as a ‘constitutional statute’,
meaning that it cannot be impliedly repealed. However, it can still therefore be
overridden by express words, making Parliament’s meaning clear beyond doubt.
Such a view would reinforce a court’s probable disinclination to embark on the
constitutional enormity of ignoring a clear expression of Parliament’s will. It is
perhaps more likely that a court would instead attempt to distinguish the instant
case from Factortame. It would be possible to do so on the basis that there was some
uncertainty as to compatibility between the Merchant Shipping Act 1988 and
provisions of Community law and, therefore, it need not be assumed that Parliament
intended to legislate contrary to Community law. The UK courts were therefore
merely accepting that an outcome should be avoided that would be contrary to
Parliament’s presumed intention. In the instant case, where Parliament’s intention is
completely clear, the court might feel itself bound to give effect to it. Such an
outcome would arguably be contrary to Lord Bingham’s remarks; however, they
would not be binding as they were obiter. On this argument, the court would not
allow the claimant to rely on Art 141 and would consider the claim under the 2004
Act (in which case, it would fail). Alternatively, the court might seek a ruling from
the EC]J as to how it should respond to such a dilemma.

(b)

In answering this question, it will be assumed that Art 141 can be treated as though
it were an indirectly effective directive. If Art 141 were not directly effective, it
would seem from Duke v GEC Reliance Ltd (1988) that it would not be given primacy
over domestic law; the House of Lords held that s 2(4) of the 1972 Act applied only
to directly effective law. However, in Litster v Forth Dry Docks Lid (1989), the House
of Lords (without referring to Duke v GEC) determined that even where EU law is
not directly effective, priority for EU law should be ensured by means of national law
if possible. The House of Lords was prepared to construe the domestic legislation
contrary to its prima facie meaning, because it had been introduced expressly to
implement the directive in question.

However, in the instant case, the 2004 Act has been introduced explicitly

72



PARLIAMENTARY SOVEREIGNTY, THE HUMAN RIGHTS ACT AND THE EU

in order to depart from Community law. In Kolpinghuis Nijmegen (1986), the ECJ
held that the obligation on domestic courts to interpret national law to comply
with EU law was limited by the general principles of legal certainty and non-
retroactivity. At one point, it seemed as if the ruling in Marleasing SA v La
Commercial Internacional de Alimentation SA (1990) required domestic courts, faced
with legislation that ran directly counter to the terms of an indirectly effective
directive, to give effect to the directive regardless of the terms of the national
legislation. However, in Faccini Dori v Recreb (1994), the ECJ made it clear (at
[26]1) that the obligation on the domestic court was only to ensure such compati-
bility where the wording of the national law made this possible. The House of
Lords in Webb v Emo Cargo (1993) had made it clear that, for its part, it could not
accept the absolutist interpretation of Marleasing. In the instant case, if the court
bore in mind Dwke v GEC and the need for legal certainty, the decision might be
influenced by the legitimate expectation of the claimant’s employer (arising from s
1(2) of the Equal Pay Act as amended by the 2004 Act) that no action could be
brought by the claimant until she had been employed by him for five years; if so,
the court would refuse to give Art 141 primacy and would give effect, instead, to
the 2004 Act. Such an outcome would be in conformity with the Faccini Dori

position, since it is clearly not possible to construe the 2004 Act into conformity
with Art 141.

Question 11

How far has the principle of parliamentary sovereignty survived the Factortame
litigation?

The Factortame litigation is a popular subject for examiners and, therefore, a
question on these lines is commonly set. Such a question is reasonably straight-
forward, assuming that the examinee is familiar with the convoluted Factortame
saga.

Essentially, the following matters should be considered:
e the traditional doctrine of parliamentary sovereignty;

® s 2(1) and (4) of the European Communities Act 1972 — the primacy of
Community law (Costz v ENEL (1964));

e the implications of Secretary of State for Transport ex p Factortame (1990) (ECJ)
— the issue of interim relief; the doctrine of express repeal;
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o Secretary of State for Transport ex p Factortame Lid and Ors (No 2) (1991) — the
substantive issue;

e the implications of the Thoburn analysis;

* conclusion — sovereignty in abeyance?

Answer

The doctrine of parliamentary sovereignty as explained by Dicey means that Parlia-
ment has the right to make, unmake or amend any Act of Parliament, and that such
power is not open to challenge by any outside body. Since 1688, the doctrine of the
supremacy of Parliament has developed to the stage when, in Pickin v British Railways
Board (1974), it appeared clearly settled that the notion of finding an Act of Parlia-
ment invalid could be said to be obsolete. This lack of legal restraint has both a
positive and a negative aspect. It means that while Parliament can legislate on any
subject, it cannot bind successive Parliaments. If it could, then clearly each succes-
sive Parliament would not be free to legislate on any matter. Thus, where there is
inconsistency between a subsequent and a former statute, the later statute impliedly
repeals the earlier one to the extent of its inconsistency with the former. Authority
for this proposition derives from Ellen Street Estates Ltd v Minister of Health (1934).

However, a qualification to the rule deriving from Pickin must be introduced due
to the UK’s membership of the EC. As the UK is a dualist state, Community law
had to be given effect by domestic legislation. This was achieved by the European
Communities Act 1972, which, by s 2(1), incorporated all existing Community law
capable of having direct effect into UK law. No express declaration of the supremacy
of Community law is contained in the Act; the words intended to achieve this are
contained in s 2(4) of the Act 1972, which reads as follows: ‘... any enactment
passed or to be passed . . . shall be construed and have effect subject to the foregoing
provisions of this section.” The words ‘subject to’ appear to suggest that the courts
must allow Community law to prevail over subsequent Acts of Parliament. ‘[Tthe
foregoing’ are those provisions referred to in s 2(1) giving the force of law to ‘the
enforceable Community rights’ there defined. Section 2(4) would therefore seem to
have protected s 2(1) against implied repeal, thereby running contrary to the trad-
itional view of parliamentary sovereignty.

According to that view, post-accession statutes should prevail over Community
law incorporated under the 1972 Act as representing the latest expression of Parlia-
ment’s will, but the Community doctrine of primacy of EU law and s 2(4) 