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Preface

Habent sua fata libelli. The present essay was never meant to
become a book. It was a contribution to a stimulating sympo-
sium on Islamic law organised by Aziz Al-Azmeh at Exeter
University. As my subject I had chosen one aspect of the
important changes that occurred in the Hanafite jurists’ doctrine
on agricultural relations of production after the tenth century. I
wanted to write an essay that demonstrated the importance of a
new legal category and the way in which this legal category
changed the classical doctrine of Hanafite law. Therefore, I felt
justified in neglecting other important changes in the Hanafite
doctrine on the agricultural relations of production, such as the
new legal ordinances on the social and economic status of the
peasants, the new forms of tenancy contracts and the import-
ance of investment with regard to tenancy rights. I felt free to
neglect the details of the historical transmission of the new legal
category I was describing. And I did not analyse the social and
economic conditions in Central Asia that, from the tenth to
twelfth centuries, led Hanafite jurists in that part of the world to
develop the elements of the new doctrine that I am analysing in
this book. I hope to be able to integrate all these neglected
elements in a book on the development of the Hanafite doctrine
on relations of production in agriculture and to publish such a
book within the next three years.

What | wanted to present for publication was originally a
long essay. But analysing the legal categories turned out to be
impossible without at least discussing some of their implications
for the process of economic reasoning. The text grew in
complexity and length. At that stage of the writing process Aziz
Al-Azmeh’s constant commitment to publish even a very long
essay was truly reassuring. When he finally took the initiative to
suggest publication as a book, 1 asked the advice of some of my
close friends and colleagues and gratefully accepted the offer. I
can only hope that the reader will find sufficient justification for
this decision in the text of the book.

1 should like to thank my colleague, Fritz Steppat, for his
careful reading of the text and his encouragement to publish it
as a book. I enjoyed and found very helpful the long discussions
I had with Abdellah Hammoudi. Jamil M. Abun-Nasr has



PREFACE

discussed patiently, and with genuine friendly interest, many
aspects of the first draft. [ am also grateful for having had the
chance to present an outline of the present book in a seminar on
Agriculture in the Middle East held jointly with Fritz Steppat,
Engin Akarli, Abdellah Hammoudi and Peter v. Sivers at the
Institute of Islamic Studies at the Freie Universitit Berlin. I owe
much to A.L. Udovitch’s diligent reading of the text, his
valuable suggestions and his encouragement.

Margaret Rausch has carefully read and corrected the
manuscript. Renate Heveker has patiently and cheerfully typed
and retyped the various drafts.

The remaining mistakes are all mine.

Berlin, 9th March 1987
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Notes on Transcription

The following signs are used in the transliteration of Arabic letters:

Arabic letter Transliteration

Hamza a, ior u at the beginning of a word. In the middle and
at the end of a word, the sign is used to indicate the
glott stop.

Ba® b :

Ta t

Tha? th (to be pronounced like th in thought)

Gim j

Ha® h

Kha kh (to be pronounced like the ch in Loch)

Dal d

Dhal dh (pronounced like th in this)

R& r

Zay z

Sin $

Shin sh

Sad § (emphatic s)

Dad d (emphatic d)

Ta’ t (empbhatic t)

7 7z (emphatic z)

‘Ain ¢ (a strong guttural produced in the throat)

Ghain gh (similar to the first r in French parler)

Fa f

Qaf q (emphatic k)

Kaf k

Lam 1

Mim m

Nin n

Waw w

Ya’ y

Long vowels are expressed by the signs &, 1 and 1.

Book titles, single words and half sentences are simply transliterated,
i.. the transliteration reproduces the Arabic letters and not their
phonetic value. Whole sentences are transcribed. The transcription, in
their case, reproduces the phonetic changes that occur when sentences
arc spoken. Arabic words that have a common English form (e.g.
Medina, mufti, Iraq) are neither transliterated nor transcribed.



Preliminary Remarks

DID ISLAMIC LAW CHANGE?

The three scholars who — in this century — have contributed
most to our understanding of the history and structure of
[slamic law are unanimous in supporting the view that no
thoroughgoing changes occurred in Islamic law after the tenth
century. According to Joseph Schacht! and Noel J. Coulson,?
the corpus juris of the Muslim jurists was developed during the
‘formative period’ of Islamic law extending until the middie of
the ninth or the begining of the tenth century Chafik Chehata
the eighth to the tenth centuries and in Wthh the corpus juris
musulman reached its final stage of development.® He shares
with Schacht and Coulson the view that the legal ordinances of
Islamic law were fully developed in this period and underwent
only minor changes in the following periods.* He calls this
period the ‘pre-classical period” of Hanafite law because the
most systematic and coherent forms of reasoning that underlie
the various legal ordinances and establish their unity and

period’ of Hanafite law, i.e. from the tenth to the twelfth centu-

ries.’ Chehata’s penetraung analysis of the development of the
systematlc and coherent forms of reasoning of Hanafite jurists
in the ‘classical period’ has, indeed, added much to our under-
standing of the structure of Hanafite law.®

However, the reader obtains from the works of those
eminent scholars the impression that after the earliest (‘forma-
tive’ or ‘pre-classical’) period of Islamic law, its legal ordinances
(its corpus juris or ‘positive law’) remained unchanged. Insofar
as changes in legal reasoning are acknowledged, it is said that
they ‘affected neither the established decisions of positive law
nor the classical doctrine of ugsul al-figh’.” Schacht, Chehata
and Coulson do not deny that the decisions of the muftis
throughout the centuries added new material to the corpus juris
of Islamic law. But — with the notable exception of Coulson —
they seem to be convinced that any changes which occurred
after the tenth century dealt with only minor matters of detail.
Coulson states that ‘... in the field of civil transactions forces

1
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inherent in Islamic society had brought about considerable
modifications of the strict classical doctrine’® and he stresses the
importance of the muftis for this development.

In this essay, I hope to be able to demonstrate, with special
reference to the development of Hanafite law in the Mamluk
and Ottoman periods, that changes in the legal doctrine were
not restricted to civil transactions, but also concerned the public
law. Interrelated key concepts of the Hanafite law such as
property, rent and the taxation of arable lands underwent
thoroughgoing changes in the Mamluk and Ottoman periods.
"The results of these changes are well documented in the Syrian
and Egyptian fatawa from the sixteenth to aineteenth centuries.
In this essay I cannot go into the details of the historical
development of these legal doctrines. I shall be very satisfied
indeed, if, by comparing the legal doctrine of the pre-classical
and classical periods with the legal opinions of the Ottoman
jurists, I can demonstrate the structural changes that occurred
between the tenth and sixteenth centuries. But I am persuaded
that closer scrutiny of the stages of development of the new
legal doctrines on tax and rent will prove the crucial role played
by the muftis of Central Asia and of Egypt and Syria in the
formation of the new doctrines, a formation that seems to have
taken place gradually between the tenth and fifteenth centuries.

HOW ARE WE TO STUDY CHANGE WITHIN ISLAMIC LAW?
Udovitch recently suggested that

The traditional terms of the discussion of medieval Islamic
land tenure along the continuum of absolute state ownership
as opposed to private ownership cannot adequately accom-
modate the many varieties of land tenure we encounter in the
medieval Middle East. Any new definition of the terms of
this discussion will have to concede an overall state claim
(although not necessarily ownership) in terms of revenue and
taxation while taking into account different types of control
and internal organisation of agricultural lands, such as
private ownership of small or large estates, communal or
tribal ownership, and direct state control.’?

Islamic law certainly lends itself to such an approach. Tax and

2
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rent are interrelated key concepts of the Hanafite law that
cannot be studied independently of each other. The system of
taxation largely determines the margin that is left for the
appropriation of the rent. The doctrine on tax and rent largely
determines the conception of landed property. In the Hanafite
doctrine on tax and rent, changes of individual legal ordinances
and structural changes in the relationship between tax and rent
occutred in the period between the tenth and sixteenth centu-
ries. These changes led to a redefinition of the concept of
landed property. In order to demonstrate the importance of
these changes, I have to begin with a detailed description of the
Hanafite concept of tax and rent as developed in the pre-classi-
cal and classical periods of Hanafite law. I shall restrict this
discussion to those forms of the land tax (i.e. khardj wazifa and
kharaj mugasama) and to those contracts of tenancy (i.e. ifara
and muzdra‘a) most important in a cereal-growing agricul-
ture. '

The Middle East is an area of which Issawi says that ‘practi-
cally all the cultivated area in the region, since time imme-
morial, has been planted to cereals’.!! The importance of the
cereal-growing agriculture is well reflected in the terms of the
Hanafite contracts of tenancy (ifara) and share-cropping (mu-
zara‘a). These contracts were evidently developed with a view
to regulating the relations of production in an agriculture based
on the tillage of open fields. Because of the emphasis placed on
cereal production, control of the fields where it was grown has
been and still remains a constant cause of contention between
the central and provincial administration of the state, private
proprietors, waqf administrators, state officials, army officers
and peasant cultivators. The relationship between the contend-
ing parties was, of course, largely determined by the political
and economic power of the respective parties and by the state
protection they enjoyed. But the relationship between these
classes, groups and institutions was not solely determined by
their respective political and economic power. It was also
regulated through legal norms developed by the administration
of the Muslim state and by Muslim jurists. The social and cuitu-
ral traditions of the Near East,'? as well as the political practice
of the administration of the Muslim state,!? provided the raw
material for these legal norms. But insofar as the Muslim jurists
moulded these legal ordinances into coherent and systematic
legal doctrines on tax and rent, the systematic character of these

3



PRELIMINARY REMARKS

doctrines as well as their inner cohesion should be regarded as
the jurists’ intellectual achievement.

In this essay I shall try to compare the Hanafite doctrine of
the pre-classical and classical periods with its post-classical

landed property _against the state’s claim to ownership of the
peasants’ landed property — but not against exploitation
through tax and rent. Hanafite law is based on the idea that it is

proprietors are the most important subject matter of the law."
This basic idea also determines the Hanafite legal doctrine on
tax and rent. In the early and classical periods of Hanafite law
the jurists developed a system of legal ordinances that were — in
principle — equally applicable to all forms of ownership of
landed property. It is only after the tenth century that new
conceptions of tax and rent were developed that clearly differ-
entiated between peasant holdings on the one hand and the
landed property of the wealthy and powerful class of rentiers on
the other hand. In order to protect the economic interests of this
class of rentiers, new forms of law were developed and the law
of the ‘old jurists’ (al-mutaqaddimin) was dismissed in favour
of ‘the choice of the modern jurists’ (ikhtiyar al-muta®akh-
khirin). :

NOTES

1. Joseph Schacht, An Introduction to Islamic Law (Clarendon
Press, Oxford; 1964), p. 70; Schacht, The Origins of Muhammadan
Jurisprudence (Clarendon Press, Oxford, 1950), p. 329.

2. N.I. Coulson, A History of Islamic Law (Edinburgh University
Press, Edinburgh, 1964), pp. 75, 80-5.

3. Chafik Chehata, Etudes de droit musulman (Presses Universi-
taires de France, Paris, 1971), Vol. |, p. 17. See also Ya’akov Meron,
‘The Development of Legal Thought in Hanafi Texts’, Studia Islamica,
30, pp. 73-118.

4. Chehata, Etudes, p. 17:

Les compilations du IIF Siécle cloturent une évolution antérieure:
elles fixent, pour Uhistoire, le droit musulman. Depuis, I'histoire du
droit musulman va se confondre avec la doctrine musulmane. Le
corpus iuris musulman n’évoluera plus au cours des siécles.
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5. loid., pp. 17-27. See also Meron, ‘Legal Thought’, pp. 73-98;
Schacht, Introduction, pp. 71-2, also realised that the legal doctrine in
the classical and the post-classical periods (according to Chehata’s
periodisation scheme, which I use} was not the same as in the formative
period of Islamic law. See Meron, ‘Legal Thought’, p. 91.

6. Chehata, Etudes, passim; Chehata, Théorie générale de I'obli-
gation en droit musulman hanéfite (Librairi Dalloz, Paris, 1969), pas-
sim; Meron, ‘Legal Thought’, passim.

7. Schacht, Introduction, p. 72. See also p. 75; Chehata, Etudes,
vol. 1, p. 24: *A lintérieur de chacune de ces écoles tout au long de la
période classique, des justifications ont été données aux solutions déja
admises et des solutions ont été fournies @ quelques cas nouveaux’. As
far as the ‘post-classical period’ (twelfth to nineteenth centuries) is
concerned, Chehata, ibid., states:

Mais 'on constate dés la fin du VI siecle que la littérature juridique
va consister principalement a gloser soit ¢ commenter les ouvrages
classiques ... Ce qui ne les empéchera pas parfois d'émettre des
opinions nouvelles. Ils se retranchent alors derriére une opinion
attribuée aux fondateurs . . .

He adds on p. 25:

...il leur arrive, malgré tout, d’adopter des solutions nouvelles par la
voie d’analogie. La fermeture de la porte de leffort n’a jamais été,
dans ces limites, un handicap. Mais il faut avouer que ces limites son
plutét étroites . . .

In a similar vein Schacht, Introduction, pp. 71-2, states that muftis and
commentators contributed to the corpus juris of Islamic law. For a
balanced summary of this discussion see Meron, ‘Legal Thought’,
pp. 90-1.

8. Coulson, Islamic Law, p. 148, see pp. 140-2; it is important to
note that Coulson admits important changes in ‘the domain of public,
and particularly criminal, law’ but he does not seem to see any relation-
ship between the change of interrelated key concepts of the public (e.g.
fiscal) and the civil law (¢.g. rent).

9. A.L. Udovitch, ‘“Technology, Land Tenure and Plural Society:
Aspects of Continuity in the Agricultural History of the Pre-Modern
Middle East’, in Udovitch (ed.), The Islamic Middle East 700-1900.
Studies in Economic and Social History. (The Darwin Press Inc.,
Princeton, 1981), p. 20; sec Charles Issawi, An Economic History of
the Middle East and North Africa (Methuen, New York, 1982), p. 135
on the ‘basic pattern’ of Near Eastern agriculture.

10. Claude Cahen, ‘Le régime des impots dans le Fayyum
ayyubide’, Arabica, 3 (1956), p. 14. "

11. Issawi, Economic History, p. 118; see Cahen, Der Islam 1. Vom
Ursprung bis zu den Anféngen des Osmanenreiches (Fischer Taschen-
buch Verlag, Frankfurt am Main, 1969), p. 146.
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Latc Sasanian and Early Islamic Patterns’, in Udovitch (ed), The
Islamic Middle East, pp. 135-75, stresses the importance of pre-Islamic
traditions as decisive factors for the organisation of agriculture in the
early Islamic period.
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1
The Birth of the Kharaj Payer

1. WHAT IS KHARAJ?

The basic legal principle that governs the Hanafite position on
taxation is summarised in the following sentence ascribed to
Abu Hanifa:

In contrast to all other commodities, the productive lands in
our territory are never exempted from taxation. This taxation
consists either of khardj or of ‘ushr (al-aradi n-namiyaru la
takhli “an wazifat ™ fi ddrina wa-I-wazifat* imma I-kharaju
awi [<ushr).!

Whereas European feudalism recognised the maxim ‘ Nulle terre
sans seigneur’, the Hanafite jurists adhered to the principle
‘Nulle terre sans taxe’ > The right of the state to tax all landed
property was never questioned by the Hanafite jurists. It is,
therefore, not coincidental that the first known Hanafite book
of law is Abua Yisuf’s Kitab al-khardj, the ‘Book on the Land-
tax’. Hanafite jurists recognised only two legitimate forms of
taxes to be levied on landed property: cushr and khardj. 1t is
well known and generally acknowledged that ‘ushr is a tax on
the landed property of Muslims. What is not well known and
certainly not generally acknowledged by scholars is that accord-
ing to Hanafite law not only ‘ushr but also kharaj are taxes
payable by the proprietors of landed property. It is difficuit to
explain why this aspect of khardj as a tax on private landed
property is not generally acknowledged by Western scholars.
For nearly 200 years, specialists in the field have tried to draw
attention to the fact that kKhardj is a tax payable by the private

7



THE BIRTH OF THE KHARAJ PAYER

proprietor of landed property. Some 170 years ago, von
Hammer was the first to draw attention to this fact.> He was
followed by Belin in the second half of the nineteenth century.*
Seventy years ago, Aghnides clearly stated that kharaj proves
ownership of property in Hanafite law,” a fact of which Gibb
and Bowen reminded us some 20 years ago.’ European histori-
ans, especially those concerned with the economic and social
history of the Near and the Middle East, do not seem to accept
this point of view. Even outstanding scholars such as Becker’
and, in his earlier works, Claude Cahen?® state that the Islamic
law defines khardj as a tax the payment of which implies
acknowledging state-held title of ownership to the lands
concerned.” This is not the position of the Hanafites, although it
is held by other Sunni schools of Islamic law. Western scholars
have often been confused by the divergence of legal opinions on
this question, as they tend to underestimate the differences
between the Sunni schools of law. Some scholars, therefore,
simply pass over certain information in the Hanafite texts that
they study. Some years ago, Paul Forand, in his essay on the
Sawad lands of Iraq, drew extensively on the work of an early
Hanafite jurist in order to describe the juridical status of the
inhabitants of the Sawad lands without indicating that the jurist
whom he quotes unequivocally states that the lands of the
Sawad are the property of their owners if they pay khardj on
them.!¢ Other Western scholars try to reconcile the Orientalist
understanding of Islamic law with their Hanafite texts. In a
recently published important study on the pre-Islamic traditions
relating to agriculture in Iraq and their influence on the Muslim
reorganisation of the relations of production in agriculture,
Morony points out that the Hanafite jurist Sarakhsi considers
kharaj lands as the private property of the tax payers. Morony
then adds that with regard to khardj ‘in fact al-Shafii’s interpre-
tation was preferred by the legal scholars thus contributing to
the van Berchem thesis ...”'"" This holds true for Western
scholars. Hanafite jurists continued to prefer the tradition of
their own school.

For the argument I shall develop in this essay, it is important
to provide an accurate description of the Hanafite legal position
on kharaj by presenting statements on this question by authori-
tative eighth- to nineteenth-century Hanafite scholars. Aba
Yasuf, writing in the eighth century, declares that land assigned
through ig¢a“ becomes the private property of the assignee who

8



THE BIRTH OF THE KHARAJ PAYER

has to pay khardj'? and that kharaj also has to be paid on
reclaimed mawat lands, since, in this case, the cultivator
becomes the proprietor. The fact that in this case the cultivator
and proprietor has to pay khara] shows that private property

is subject to_kharaj, The rule that in a contract of share-crop-
ping (muzara‘“a) the proprietor is required to pay kharaj** would
indicate the same. Abu Yusuf's companion, Shaibini, declared
it licit for Muslims to buy Kkhardj lands from non-Muslim
subjects of the Muslim government,'” even for strictly commer-
cial purposes.'® These legal opinions of early Hanafite jurists are
not whimsical juridical abstractions. In his penetrating analysis
of the development of the theory of fai®, Schmucker points out
that not only were there legal opinions to this effect but these
legal traditions reflected the historical practice of private
appropriation of khargj lands in Iraq."” According to
Schmucker, the Sawad lands of Iraq were left in the hands of
the inhabitants of the Sawad who could freely dispose of them.
Only crown lands (sawaft) fell under immediate state control.'®
The Hanafite legal position on kharaj supports the ensuing
rights of the owners of kharaj lands. In the ninth century, the
Hanafite jurist, Khagsaf, writing in Iraq, sanctioned the trans-
formation of khardj lands into wagqf on the grounds that ‘the
lands of khardj belong to their proprietors’ (li-anna arda
I-kharaji li-malikihd)." In another context he states, ‘It is kha-
rdj land and is owned by those who hold it’ (wa-hiya ardu
kharaj" wa-hiya milk*" li-arbabiha).”® In a similar vein, the
Egyptian- born jurist Tahéwi explained at the beginning of the

sale and donatlon 18 permlsmble’ SO IS thelr transformatlon mto,

“hsz&?ﬁhunna wa- waqfuhunna yajri ftha I-mawarithu kama yajri
fima siwahunna).?' At the beginning of the eleventh century
the Iraqi author, Qudiri, stated: “The lands of the Sawad are the
property of their inhabitants who may sell them and dispose of
them [as they wish|’ (wa-ardu s-sawadi mamlakat** li-ahliha:
yajuzi bai‘uhum laha wa-tasarrufuhum fiha).?* The eleventh-,
century Transoxanian author, Sarakhsi, reported that the
companions of the Prophet paid khgraj. He concluded from this
that the payment of kharaj cannot be regarded as a humiliation
for a Muslim. After explaining the procedure for the levying of
kharaj, he says the buyer of kharaj lands will have to pay the

9
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kharaj on them.?? Sarakhsi makes it clear that kharaj has one
basic characteristic in common with the rent, i.e. that it is paid
as a requital for the fact that it lies within the cultivator’s power to
put the land to use. “The khardj’, he says, ‘falls due in consider-
ation of [the fact that] it is possibie to put [his land] to use’.*
But he also makes it clear that the obligation of paying the
kharaj arises only for the owner of landed property: “The reason
for which kharaj falls due is the [existence of] private property
of the land that is put to use’.” The twelfth-century Transoxa-
nian author Marghinani declared that the lands of the Sawad of
Iraq and those of Syria (Sham) are kharaj lands and that they
are the property of their owners.? He is supported in this legal
opinion by the fifteenth-century commentator of his work, the
Egyptian jurist, Ibn al-Humam.?” Continuing the same legal
tradition the sixteenth-century Egyptian mufti, Ibn Nujaim,
states: “The Hanafite Imams, may God have mercy on them, are
unanimously of the opinion that if the Imam conquers a country
and recognises its inhabitants’ rights [as proprietors] to it and
imposes the khardj on its lands, then the inhabitants enjoy the
right of private property with regard to the lands. All forms by
which they dispose [of them] such as sale, donation, testamen-
tary bequest, leasing, lending and transformation into wagf are
valid, regardless of whether the disposing person remains an
uanbeliever or becomes a Muslim’ (thumma ttafaqa a’immatu
[-Hanafiyati, rahima lldhu “anhum, ‘ala anna l-imama idhd
fataha baladat*" wa-aqarra ahlaha “alaiha wa-wada‘a I-kharaja
‘ala l-aradi fa-innahum yamlikuna l-aradiya wa-tasihhu
minhum sa@’iru t-tagarrufati min baic " wa-hibat™ wa-wasiyat™
wa-waqf" sawad*" kana l-mutasarrifu bagiy™ ‘ald kufrihi au
aslam).®® Similar statements can be found in the Syrian fatawa
of the seventeenth and eighteenth centuries® as well as in the
works of other jurists of the Ottoman period.* The last signifi-
cant instance of the Hanafite jurists adhering to this legal tradi-
tion consists of Article 2 § 4 of the Ottoman Land Code of
1858 which states:

Les terres mulk ou de propriété privée sont de quatre sortes:
4. Celles dites ‘kharadjié’, qui a la méme époque [i.c. the
period of conquest by a Muslim ruler as explained in

paragraph 3 of the same article| ont été laissées et confirmées
dans la possession des indigénes ... La pleine propriété de la

10
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terre mulk appartient qu propriétaire, elle se transmet par voie
d’héritage, comme tout autre bien; et les dispositions de la loi
telle que la mise en vakouf, le gage ou hypothéque’' la
donation, la préemption (choufa) lui sont applicables. Toute
terre ‘uchrié’ ou ‘khar. djié’, au decés sans heéritier de son
propriétaire, fait retour au domaine public (Beir ul-Mal) et
devient ainsi ‘miri’*

This paragraph is based on the position of the Hanafite school
of law according to which the payment of kharaj proves
property rights. This legal opinion was maintained for a
thousand years. For this reason the authors of the Ottoman
Land Code could conclude this pararaph with the following
statement: ‘Les législations et la procédure relatives a ces quatre
sortes de terres mulk, se trouvant dans les livres de la jurisprud-
ence religieuse (figh), ne seront pas traitées ici’.*

2. HOW DOES ONE ACQUIRE OWNERSHIP OF LANDED
PROPERTY?

The discussion of the problems connected with the legal
doctrine of khardj by Hanafite scholars shows that the jurists
considered ownership of landed property to be acquired in one
of the following ways:

(a) Through the Imam’s confirmation of the primordial
rights of the agriculturists at the time of the conquest. The
example usually given of this kind of primordial property
right is that of the peasants of the Sawad of Iraq who proved
their rights as owners of landed property by having paid kha-
raj on it.>* As Schmucker has shown, in large parts of the
Sawad the property rights of the inhabitants were confirmed
by the Muslim authorities after the conquest. There is histori-
cal evidence proving that these lands were bought and sold.>
According to Morony, it is quite probable that peasant culti-
vators became proprietors of some of these lands.* The
Muslim conquest must in fact have led to a partial emancipa-
tior. of the peasants. Hanafite law supports this emancipa-
tion. By transforming land into a commodity and the land tax
mto a prgf)f bf mproperty,ﬂthe Hanaflte legal posmon on kha-
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a_serf bound to the soil;.

________ ie.
through sale pre- emptlon (shuf‘a) donatlon bequest37 and
inheritance.® According to the jurists, even the landed
private property of the Imam should be acquired in this way;
(c) Through the Imam’s assignment of waste lands (mawar)
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to pnvate_ persons who are obliged to reclaim these lands.

" Through reclamation these lands become private property on
( which either khardj or ‘ushr must be paid;*

(d) Through the assignment of arable lands to_private

proprietors by the Imam. Consequently, ‘these lands become

private landed property on which ‘ushr® or kharaj*! must be

paid.

Lands acquired in one of the four ways mentioned above are
considered private property on which either khardj or ‘ushr
must be paid. Since only owners of landed property can trans-
form their lands into wagf, kharaj or ‘ushr must also be paid on
wagqf lands as these are lands previously recognised as private
property.*? That is to say, on all forms of landed property not
owned by the state, khardj or ‘ushr must be paid. To judge from
the casual descriptions given by the jurists, they seem to think of
iqrac (assignment) and wagqf as typical examples of big estates
cultivated through the employment of slaves and of salaried
labour.** A non-Muslim always has to pay khardj on his landed
property. A Muslim has to pay kharaj on khardj land if he
acquires khardjland through the channels described under b, c,
and d or if he converts to Islam. A Muslim has to pay ‘ushr on
his landed property if the Muslim ruler assigns conquered lands
to him or if he acquires ‘ushr land through the mechanisms
described under b, ¢ and d. LUshr, therefore, is always related to
the religious status of the propnetor whereas’ khara] tends to
become a land tax WIthout rellglous connotations.

3. NOT EVERY GRANT OR POSSESSION IS TAXABLE
OWNERSHIP OF LANDED PROPERTY

Only two kinds of legal claims to arable lands did not entail the
payment of the land tax. These two claims were also not
accepted as a basis for transforming lands into wagf because

12
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these claims did not constitute ownership rights. The first of
these two claims consisted of the assignment by the Imam of the
taxes on arable lands to state officials, army officers or other
favourites of his. Schmucker has pointed out that individual
cases of this kind of igia° already existed in the seventh
century.** In the ninth century, this form of tax assignment was
a well-known practice, as the following description by the Iraqi
jurist Khagsaf shows. Khassaf tells one of his students:

If the Sultan assigns something belonging to the public
treasury (bait al-mal) to a person, that person is not allowed
to transfer it into a wagf.

The student asks: ‘How can he assign a claim of the public
treasury [to a third person]?’ to which Khassaf answers:

This is land that belongs to a [private] person and on which
kharaj must be paid. It is the property of the people who
hold it (wa-hiya milk** li-arbabiha). The Sultan takes from
them half of what God makes the arable land yield. He
assigns part of that half that he takes for the public treasury
by telling a person: I grant you four-fifths of it [i.e. of the
_khardj] and you are obliged to pay one-fifth of it to the
public treasury [i.e. one-tenth of the whole produce of the
land] (wa-idha aqta‘a s-sultanu insan™ shai**" min haqqi
baiti I-mali lam yajuz waqfuhu li-dhalika. quitu: wa-kaifa
yuqticu shai*™ min haqqi baiti I-mal? qala: hadhihi ard*" li-
insan™ wa-hiya ardu kharaj™ wa-hiya milk*" li-arbabiha. fa-
s-sultanu ya@khudhu minhumu n-nisfa mimma yukhriju
llahu “azza wa-jalla min ardi z-zari fa-aqta‘a s-sultanu min
hadha n-nisfi lladhi ya® khudhuhu li-baiti I-mali ba*dahu fa-
yaqulu li-man aqta‘ahu qad aqfa‘tuka min hadha n-nisfi
arba‘ata akhmasihi wa-ja‘altu ‘alaika khumsahu li-baiti
I-mali wa-huwa [-“ushru min jamii ma tukhriju l-ard).*

Such an assignment cannot be the basis for the transforming of
land into wagf, because it does not constitute private property
and because what the assignee pays is not regarded as the kha-
rdj of his property. It is the proprietor of the land who pays the
kharaj and who therefore is solely entitled to transform his
landed property into wagf.

13
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The other group of persons who are not allowed to transform
their rights on arable lands into wagf are the peasants tilling
lands appropriated by the ruler. These peasants are not
regarded as proprietors of the land. The dues they pay to the
ruler are not regarded as taxes, but rather as a kind of rent. The
peasants cultivating estates appropriated by the ruler are
regarded as merely share-croppers, devoid of ownership rights.
The student who transmits the legal opinions of Khassaf reports
the following:

I said: what do you say about the lands of the hauz? If a
person transforms part of it into wagf, is that legally permis-
sible? He said: the hauz is something that the Sultan takes
possession of (hdzahu). He brings the share-croppers (mu-
zari‘un) to it, so that they may cultivate it. In this way they
become farm-hands (akara) of the Sultan, whom he may
oust at any time he pleases (quitu: fa-ma taqulu fi ardi
[-hauzi yaqifu insdn*" minha shai®*" hal yajuz? qala: al-
hauzu huwa shaiP*" qad hazahu s-sultanu wa-adkhala fihi
muzariina ya‘murunaha fo-innama hum akarat™ fi dhalika
li-s-sultdni lahu an yukhrijahum min dhalika mata sha’a fa-
in waqafa ahad"™ min h@®ul@ i [-muzaricina shai>** min ardi
l-hauzi lam yajuz).*®

The dues of these peasants are not considered taxes. The
peasants do not enjoy proprietary rights with regard to the tand
that they till. Their legal status is much worse than that of the
khargj-paying proprietors. The example of the farm-hands
(akara) on the ard al-hauz shows the importance of a clear
differentiation between tax and rent for the preservation of the
peasant’s landed property. Whenever the government or its
representatives regard the peasants’ dues as rent, they also tend
to regard the peasants as evictable tenants or as serfs bound to
the soil.

To the best of my knowledge, the jurists of the early and
classical periods of Hanafite law do not inform us on the origins
of ard al-hauz. But in the light of the development of this term
in the juridical literature of the Mamluk period, it seems reason-
able to relate it to the jurists’ discussion of the problems that
result from the khardj payer’s flight (hurib) from his village,
from his incapacity to pay the taxes and till the soil and finally
from his death without legal heirs. All these are topics already

14
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discussed in the early and classical periods. The jurists agree
that in all such cases the Imam is entitled to take care of the
cultivation of the land. He may cultivate it by paying hired
labourers from the public treasury or by farming it out in a
contract of share-cropping (muzdra‘a) or tenancy (ijara).
According to jurists from the tenth and twelfth centuries,*” he
may also sell it. But this sequestration of the land does not — in
the first three cases — annihilate the property rights of the
former owners. The Imam is merely entitled to the khardj. If he
obtains any ‘surplus’ through the contracts of share-cropping or
tenancy or through the sale of the land, he is legally bound to
give this ‘surplus’ to the former proprietors, The former
proprietors maintain very precarious property rights, the state
takes responsibility for the cultivation of the lands and the new
peasant cultivators enjoy a very uncertain status as evictable
share-croppers. It is only in the case of the khardj payer who
dies without legal heirs that the public treasury enjoys full and
unrestricted ownership of the lands.

4. DOES THE TENANT OR THE LESSOR PAY THE TAX?

Even in the pre-classical and classical periods of Hanafite law,
the legal maxim that the payment of the land tax proves owner-
ship rights on arable lands is in one respect problematic, namely
in that the jurists are tempted to shift the burden of taxation
from the lessor to the tenant. Different forms of land tax do not,
in the Hanafite law, represent the same kind of obligation. The
kharaj wazifa (or kharaj muwazzaf) is a fixed sum of money
whose amount depends on the size and the quality of the land.*®
It is furthermore a personal obligation* and must, therefore, be
paid by the owners.” <Ushr and kharaj mugasama consist of a
fixed percentage of the crop and are considered obligations in
re.’! Early Hanafite jurists like Abu Yiisuf consider the khardy
mugqdasama the most equitable form of taxation.’? Other jurists
report that the peasants of the Sawad asked for the introduction
of this kind of taxation. But Makoto Shimizu has persuasively
argued that the khardj muqgasama in the Sawad of Baghdad was
introduced by the government in order to monopolise the grain
trade of that province and use its profits for the construction of
Baghdad.> The founder of the Hanafite school of law, Abua Ha-
nifa, insisted that the same rules should apply both to the
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monetary land tax and to the taxes in kind. According to Abi
Hanifa, in a contract of tenancy (ijdra) it is always the proprie-
tor. who pays the khardj, be it muwazzaf or mugasama, i.e. a
fixed sum of money or a percentage of the crop.> But his disci-
ples in the eighth and ninth centuries tended to shift the tax
burden from the lessor to the tenant.>> Abu Yusuf, writing in
the eighth century, decided that the tenant in a contract of
tenancy (#jgra) or of share-cropping (muzdra‘a) has to pay the
‘ushr 5 His companion Shaibani made the tenant pay the cushr
and the kharaj mugasama.’” According to this legal reasoning,
the lessor of the land must always pay the kharaj muwazzaf, but
not the kharaj muqgasama.

There is no reason to doubt that in the short run the new
doctrine introduced by Abi Yisuf and Shaibani worked in
favour of the landowners: shifting the tax burden to someone
else’s shoulders is always an appealing proposition. It also seems
that in Iraq, originally, kharaj mugasama was mainly levied on
crown lands around Kifa that the Caliph ‘Uthman granted to
members of the Meccan aristocracy, whereas the khardj
muwazzaf was mainly levied on the lands of the dahdgin and
the early Muslim invaders. The legal ordinances making the
tenant pay the khardj mugasama did, therefore, work in favour
of the old Arab aristocracy.”® According to Cahen, the levying
of kharaj mugasama remained restricted to the Sawad of
Baghdad until well into the tenth century. Only when tax
assignments (igfd°) were generally used to compensate army
officers for their services, did the khardj mugdsama become a
generalised form of taxation.*® In the pre-classical period, there-
fore, kharaj was largely identified with khardj muwazzaf, kharaj
mugdsama remaining a form of taxation that was applied to
privileged owners. In the long run, such a privileged form of
taxation might have endangered the landowner’s title of owner-
ship of landed property. If it were the tenant who paid the tax, it
would have been perfectly reasonable for the state to levy it on
him directly, in which case the owner would have lost his
position as an intermediary between the state and the tenant
and would have had no justification for receiving a share of the
crop. There is no reason to believe that the jurists of the eighth
and ninth centuries were not aware of this danger. If they
wanted to support the interests of the lessor, as I believe they
did, their legal reasoning only makes sense if it presupposes that
the tenant was obliged to pay his tax to the lessor.%° Be that as it

16



THE BIRTH OF THE KHARAJ PAYER

may, to judge from the legal ordinances, the tenant who leased
land on which the tax was levied as a percentage of the crop
faced a much greater burden than the tenant who leased land on
which a monetary land tax was levied.®! In the first case, the
tenant paid his rent plus the tax, whereas in the second case the
tenant only paid the rent. .

It seems, however, that this new doctrine on the tenant’s
obligation of paying the khardj mugdasama met with resistance
in the Hanafite school and that neither the doctrine of Abl Ha-
nifa nor that of his immediate disciples became the prevalent
legal opinion of the Hanafite school. Until well into the twelfth
century it was left to the discretion of the individual jurists as to
which legal opinion to adopt.®? -

S. THE CLASSICAL HANAFITE DOCTRINE ON LAND TAX
SUPPORTS PEASANT OWNERSHIP OF LANDED PROPERTY

The works of Cahen®® and Ashtor® show that peasant proprie-
tors did play a major role in the agriculture of the Near and the
Middle East until at least the end of the tenth century. Side by
side with the smallholdings of peasants, large estates were found
to be held by assignees (mugqta‘s) or transformed into augaf (s.
waqf) whose labour force consisted of slaves, share-croppers
and salaried workers.%> In addition, we find state lands along
with a peculiar category of sequestrated and state-controlled
lands, the ard al-hauz, of which the cultivators were only farm-
hands whereas the former proprietors of the lands still claimed
very precarious ownership rights. The lines of demarcation
between these different forms of landed property must, by
necessity, always have been rather vague. The struggle for
control over the produce of the arable lands ensued between a
variety of groups, classes and institutions and the relationship
between the different forms of property of arable lands can best
be understood as the result of a permanent struggle between
these groups, classes and institutions. In this struggle, with
whom did the Hanafite jurists side? There is no easy answer to
this question. A clear partisanship for ownership rights of culti-
vating peasants cannot be discerned in their legal doctrine on
tax and rent. It seems certain, though, that the basic elements
giving systematic unity and inner coherence to this legal
doctrine protect the peasants against attempts to consider them
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serfs or to define their status as that of being attached to the
soil. These basic elements are the following:

18

(2) in principle land is considered a commodity like all other
commodities;

(b) in contrast to other, urban, commodities, productive
land is never exempt from taxation. Taxation is general and
embraces all productive lands;

(c) the payment of the land tax proves the ownership of
property rights. This is a principle that must have worked in
favour of existing property rights of the peasants. The
Hanafite legal doctrine, by establishing the basic idea that a
land tax is payable only for landed property, enables the
jurists to develop a clear criterion of distinction between tax
and rent and allows them to unite (at least as far as kharaj
muwazzaf is- concerned) taxation of all kinds of landed
property into one set of basic rules. It does not, in this
respect, differentiate between the smallholdings of the
peasant proprietors and the big estates of the wealthy and
powerful landlords. Cahen has pointed out that khardj was
mainly levied on peasants’ smallholdings.®® If this is true,
then the legal doctrine of the Hanafite school of law must
have worked in favour of the property rights of the peasants.
(d) the most important element of the Hanafite doctrine
working in favour of peasant ownership is the conception
that the peasant population regained their primordial
property rights through the Imam’s confirmation of these
rights and through their payment of kharaj (see section
2(a)). Ownership of landed property does not depend on
religion, or on whether or not the lands were conquered by
force or obtained under the terms of a treaty. These
questions remain important with regard to the distinction
between kharaj and “ushr, but under the Hanafite law this
difference in taxation does not denote a distinction between
ownership or possession of landed property. With regard to
the Sawad lands of Iraq, Hanafite jurists stated time and
again that the Imam confirmed the existence of primordial
rights of the peasants and by the same token imposed the
kharaj upon them. Through this confirmation of their
primordial rights, the peasants became the legal owners of
their landed property. Three sources of landed property
ownership are thus established in Hanafite law: (i) the
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primordial rights of the peasants as confirmed by the state,
(i) the grants of land effected by the Imam (including mawat
lands) and (iii) the commodity exchange (including testa-
mentary bequest and inheritance). The first two sources feed
equally into the third source.

These are factors that clearly work against an attempt to treat
the peasant as a serf and to define his status as that of being
attached to the soil. But the Hanafite legal doctrine clearly does
not protect the peasant cultivator against exploitation through
tax and rent. The jurists allow for a very high percentage, up to
50 percent, as the percentage of the crop that should be levied
as kharaj. If such a tax burden is to be paid in addition to the
rent — as is the case with kharaj muqgasama — it clearly
overtaxes the peasant’s economic resources. His property will
fall prey to tax and rent, and it will either end up in the ard a/-
hauz or as part of the property of his landlord.

It would appear that the Hanafite legal doctrine of the land
tax was best suited for an agriculture that was integrated in
a market economy with a monetary circuit and fixed monetary
land tax (khardj muwazzaf). It was within this framework that
its basic tenets could be most coherently applied. Wherever
taxation in kind (kharaj mugasama) allowed the shifting of the
tax burden to the shoulders of the tenant, the system could not
but work in favour of landlordism. When khardj mugdisama
became a general form of taxation in the Middle East, the
Hanafite doctrine may have worked in the interest of big
landownership of all those strata of society whose living
depended on their capacity to transform their titles to arable
land into rent-yielding property.
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The Contract of Tenancy (ljara):
The ‘Commodification of the
Productive Use of Land

1. THREE CONTRACTS IN ONE

The most important legal institution that contributes towards
transforming the possession of arable lands into rent-yielding
property is the contract of tenancy (ijara). It derives its name
from the terms ajr or ujra (rent, salary).! This type of contract is
used for a variety of economic purposes. It represents, as
Schacht has shown, a combination of three formerly separate
transactions, i.e. kird@>, the renting of real property (correspond-
ing to the locatio conductio rei), ijara, the hiring of salaried
labour (locatio conductio operarum) and ju‘l (locatio conductio
operis/Werkvertrag). This combination of three formerly separ-
ate transactions into one type of contract was most probably
effected during the first Islamic century.? Its origin partly
explains the complex character of the contract of ijara. But
there is a more important reason for the complex character of
this contract. Under the contract of ijara, labour and the
productive use of land are ‘commodified’ — to use a modern
sociological neologism. This process of ‘reification’ of human
activities adds to the complexity of the contract. Its complicated
structure may explain the fact that we do not have, in Western
literature, any detailed and comprehensive analysis of the
contract of jjara according to Hanafite law.* The following
pages are not intended to give such a comprehensive and
detailed analysis. They are restricted to the legal ordinances
concerning the renting of arable lands. Even with regard to the
‘contract of tenancy’ it is not my intention to give a detailed and
comprehensive analysis of all legal ordinances. My contribution
is meant to explain the relationship between the contractual and
the non-contractual elements in a legal relationship of tenancy.
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2. A CONTRACT FOR THE LEASING OF FIELDS

Through the ‘contract of tenancy’ (i/dra), fields are let to tenant
farmers. The contract implies transferring the use of arable
lands (ard baida®,* terre nue, as the jurists say) from the lessor
to the tenant in return for the payment of rent. The jurists
define the growing of cereals — together with the planting of
trees and the construction of buildings — as the raison d’étre of
the contract of tenancy.’ But from their discussion it is clear that
summer crops® such as cucurbitaceous fruits, sugar cane and
others may also be legitimately grown under a contract of
tenancy.” Under Hanafite law it is not permissible to rent a
garden in order to consume the fruits growing in it. Such a
tenancy is called a ‘tenancy of consumption’ (farat al-istihlak),
because through it the tenant consumes part of the rented
object, whereas under a contract of tenancy (ijdra), he is only
entitled to make use of the rented object.® For the same reason,
Hanafite jurists consider the farming out of pastures or canals to
be prohibited.” It is, however, considered to be permissible to
use the rented land (s¢ha) in order to plant trees or an orchard
on it.!° The tenant enjoys the usufruct of the land in so far as the
fruits are the result of his own labour and investment. In princi-
ple, gardens, plantations and pastures are, therefore, excluded
from the realm of tenancy. The contract is valid with regard to
arable lands on which plants and trees are not already grown, It
is a legal institution that concerns agriculture practised on fields.
It serves the purpose of putting arable lands to productive use in
such a way as to preserve their substance and increase the
revenue derived from them.!! The contract is apparently best
suited to growing crops that can be sown and harvested within a
term of a year, but is also admissible for other types of crops'?
and for longer periods.'3

3. A BILATERAL CONTRACT

A contract of tenancy is valid if the partners specify (a) the
arable lands that are the object of the contract of tenancy,' (b)
the crops that the tenant intends to grow on these lands,” (c)
the duration of the contract,’® and (d) the rent to be paid by the
tenant."’

The contract of tenancy is construed by the jurists as a
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bilateral contract'® serving as a means for the exchange of
commodities and meant to fit into a monetary economy that
follows the rules of a market system. The basic characteristics
of all bilateral, synallagmatic contracts are established by
analogy to the contract of sale, that is, considered to be the
model of all bilateral and commutative contracts. In a bilateral
contract one commodity (mal mutaqawwim) is exchanged
for another commodity. The receiving of the commodity sold
engenders the obligation to pay an equivalent.’” In the
contract of tenancy, the rent is considered to be an equivalent
for another commodity. This commodity consists of the tamlik
al-mandfi‘, i.e. of the transfer of property rights with regard
to the usufruct of specified lands through the growing of
specified crops during a specified period of time. In the eighth
and ninth centuries some jurists would admit only a monetary
indication of rent in a contract of {jara. Hanafite jurists of the
ainth century, such as Khagsaf, assert that Abu Yusuf and
Shaibani held this legal opinion.?® But Khassaf’s younger
contemporary, Tabari, relates that most of the jurists of the
eighth and ninth centuries, including Abt Yasuf and Shaibani,
admitted the fixing of the rent in the form of money or commo-
dities.?! From other sources it is quite clear that Hanafite jurists
of the pre-classical and classical periods of Hanafite law
accepted not only money and commodities but even services as
a legaily admissible form of rent. Whatever the form of the rent,
it always functions as an equivalent for the tamlik al-mandafi,
for the transfer of property rights with regard to the use of
specified lands.

4, RESISTANCE AGAINST THE CONTRACT

The jurists’ definition of rent as an equivalent in an exchange of
commodities transforms the productive use of land into a
commodity. This idea met with strong resistance in religious
circles. The eleventh-century Hanafite jurist Sarakhsi repdrts
that Abi Hanifa based his refusal to accept the principle of
share-cropping (muzara‘a) on the strength of a hadith stating
that the owner of arable land who is not willing or able to till his
land should draw no revenue from it. The Prophet is reported as
saying: “Till it or grant it free of charge to your brother (izra‘ha
au imnahhd akhaka)'.*? Sarakhsi informs us that pious religious
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circles used the same hadith to refute the religious legitimacy of
the contract of tenancy (ijdra), As in many other cases, the
jurists dismissed the religious opposition to their economic
conceptions as stemming from ‘stubbornly ignorant’ people.
As Sakakhsi puts it, only ‘some of the stubbornly ignorant
(mutaassifa) hold that it is not permissible to give arable land
in tenancy for gold or silver for the purpose of having it culti-
vated ...'%

The religious opposition to considering the productive use of
land as a commodity resulted from a social and economic order,
in which — to use the succinct categories applied by Abdellah
Hammoudi to the irrigation system of the Dra valley in southern
Morocco — the ownership or the use of land and water was a
‘relationship’ and not a ‘substance’. To quote Hammoudi:

Nothing, then, is more abstract or more mysterious than a
share of water and, consequently, ownership of a share. If by
substance is meant any quantity delimited in terms of known
area or volume, such as a defined or measured plot of land, it
should be clear that what an individual owns is not a
substance. All he has in his hands — as distinct from a
substance — is a relationship that is evaluated in relation to
other users over time ... this relationship permits him to
obtain water to itrigate his lands.?*

It should be understood that Hammoudi analyses the irrigation
system of the Dra valley in Morocco in the nineteenth and
twentieth centuries. It is my contention that the results which
Hammoudi obtains from his analysis shed light on the way in
which the Eastern Muslim world of the pre-classical and classi-
cal periods of Hanafite law perceived the productive use of
land.

5. THE ‘COMMODIFICATION’ OF THE PRODUCTIVE USE
OF LAND

In the society of the jurists of the pre-classical and classical
periods of Hanafite law, the productive use of land is not
conceived of as a substance that could be bought and sold, but
rather as a relationship. When the jurists set out to transform
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this relationship into a substance, into a measurable commaodity,
they met not only with religious opposition but also with great
difficulties of a technical juridical nature. They faced three main
difficulties: (a) how to transform the productive use of arable
land into a commodity, (b) how to legitimise this transformation
in terms of the Hanafite legal system and (c) how to measure
the commodity value of the productive use of the arable land. I
should like to describe in some detail how the jurists handled
these difficulties.

(2) How can the productive use of arable lands be defined as
a commodity? Commodities are things that can be accumulated
and stored until times of need, according to the Hanafite defini-
tion. Obviously neither human labour nor the productive use
of arable lands through human labour can be easily subsumed
under such a definition. It is difficult to accumulate and store
work and the productive use of land. The Hanafite definition of
commodity reflects the situation of an economy in which no
general demand for salaried work exists. It also reflects the
values of a peasant economy based on subsistence production in
which work and the productive use of land are not considered
commodities. Finally, it should fit smoothly into the labour
relations on large estates that are not integrated into a market
economy.

Under all these conditions, the productive use of arable lands
is — to use Hammoudi’s categories — a ‘relationship’, not a
‘substance’ nor a quantifiable commodity. In the terms of the
Hanafite jurists, the ‘use [of land and of human labour] is a
contingency that does not have a sequence in time’ (/i-anna
l-manafica a‘rad"" la tabgd wagqtain).’® For this reason, the use
cannot be regarded as a commodity:

... the use is not a commodity representing a commodity
value (mal mutagawwim) and is not, therefore, warranted
against damage, like wine and animals not ritually slaugh-
tered. The explanation for this is that the quality of commod-
ity is only established of a thing that can be accumulated.
And the accemulation is the conservation of a thing and its
storage for times of need. The use does not last in time {liter-
ally: does not last for two different times, i.e. is not storable
and cannot be accumulated].”” Rather, it is a conting-
ency which fades away in the same way as it left the realm of
nothingness into the realm of existence. No one can imagine
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its accurnulation and, therefore, it does not represent a
commodity value for the creditor and the heirs ( ... anna
I-manfacata laisat bi-mal™ mutagauwim™ fala tudmanu bi-I-
itlafi ka-l-khamri wa-I-mayta. Wa-bayanuhu anna sifata
I-maliyati li-sh-shai®i innama tathbutu bi-t-tamauwul. Wa-t-
tamauwulu styanatu sh-shai’i wa-ddikharuhu li-wagqti I-hdja.
Wa-I-mandficu la tabga qauwiyin [sic!! That is to say: wagq-
tain] wa-lakinnahd a‘rad™ kama takhruju min haiyizi
[<“admi ila haiyizi [-wwadi tatalasha fa-la yatasauwaru fiha
t-tamauwul. wa-li-hidha ld yataqauwamu fi haqqi I-ghu-
ram@i wa-l-waratha).”®

Through the contract of ijara this basic refusal to view work and
the productive use of land as commodities had to be integrated
into a legal system that is closely related to the rules of market
exchange of commodities. The ‘contingency’ that had ‘no
sequence in time’ and subsequently could neither be stored nor
accumulated, had to be turned into a ‘substance’, a ‘commodity’
representing a calculable commodity value. This transubstantia-
tion is performed through the contract of tenancy (ijara). As
Sarakhsi puts it: ‘It is through the contract [i.e. of jjgra] that the
quality of enjoying safeguards and representing commodity
value are legally established with regard to the use’ {fa-amma
bi-I-‘aqdi  yathbutu li-l-manfa‘ati hukmu I-ihrazi wa-t-
taqawwumi shar*).”® He adds that with regard to this
problem, the contract of ifara contradicts the analogy of the
contract of sale and he underlines the fact that liability to pay
the rent can, therefore, only arise from a contract, not from a
delict (‘udwan).>’

(b) How can this transformation of a relationship, of a
passing contingency, into a substance, a commodity, be legiti-
mised in terms of the Hanafite legal system? The contract of
tenancy transforms the productive use of land into a commod-
ity. But this commodity only comes into existence after the
contract of tenancy has been concluded. The contract of
tenancy, therefore, contradicts the basic rule of the contract of
sale according to which nothing may be legally sold that is not in
existence and at the disposal of the seller at the time of the sale.
Many Hanafite jurists of the classical period admitted that on
the basis of strict analogy to this fundamental rule, the contract
of ijara should not be considered permissible.*! They overcame
this legal difficulty by appealing to the principle of istihsan, i.e.
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of admitting for practical purposes legal solutions that openly
contradicted conclusions drawn on the basis of analogical
reasoning from the basic rules of the Hanafite legal system.*?
They justified the solution of istihsan by pointing out that the
contract of jjara responded to a general economic need.”

(c) The fact that the partners to the contract demonstrate
their willingness to consider the productive use of land as a
commodity and to assign a commodity value to it in the
contract, transforms the use of land into a commodity. The rent
is considered its equivalent, performing the same function as the
price in the contract of sale.* In a valid contract of tenancy, the
rent is always fixed through contractual agreement. It is then
called ‘the contractually fixed rent’ (al-ajr al-musamma or al-
badal al-musammd) or simply ‘that which is fixed” (al-
musammd).*> But the rent is fixed at the time when the
contract is concluded. At this time the equivalent of the rent,
i.e. the productive use of the land, does not yet exist. And the
jurists are very precise in stressing the fact that the obligation to
pay the rent does not result from the contract itself, but from
the fact that it is possible for the tenant to use the land under a
contract of tenancy.’ This ‘possibility of making use of the
rented property’ (at-tamakkun min al-intifa)* is the commod-
ity that is sold under a valid contract of tenancy. Whether the
tenant actually uses the land is not important. The tenant’s
obligation to pay the rent results from the fact that it is possible
for him to use the land. Therefore, the obligation to pay the rent
begins upon the lessor’s conveyance (taslim) of the land to the
tenant and not upon concluding the contract.®® Unless the
partners agree in the contract that the rent should be paid in
advance or at the end of the period of tenancy, the rent, in
principle, falls due at regular intervals during the period of the
contract of tenancy.” The tenant is obliged to pay the rent as
long as it lies within his power to use the land. The tenant’s
obligation to pay the rent ends as soon as it is no longer possible
for him to use the land, regardless of whether this situation is
the result of a defect in the rented property, force majeure or
unauthorised use by a third person (ghasb).** In other words,
by concluding the contract the use of the land is transformed
into a commodity. But it is the time during which it is possible
for the tenant to use the land that determines the size of the
commodity for which the tenant has to pay rent.

The jurists express this relationship between rent and use
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with a stock phrase, saying ‘... the rent is appropriated in
accordance with the appropriation of the use: hour by hour’ (fi-
anna [-ujrata tumlaku “ala hasabi milki {-manafii sa‘at*" fa-
sacat).*! Sarakhsi states that the time is the measure and the
yardstick for the use much as the dry measure (kail) and the
weight (wazn) are measures for other commodities.*> The jurists
speak of the contract of tenancy (ifara) as consisting of ‘several
contracts which are concluded anew each time that the usufruct
is realised’ (anna-l-ijarata ‘uqud* mutafarrigat” yatajaddadu
in‘iqaduhd bi-hasabi ma yahduthu mina I-manfaca).® The
calculation of time as an €conomic factor which determines the
amount of the salary and rent enters into the political economy
of Islamic law through the contract of ijgra.

6. THE CONTRACT AS A NECESSARY CONDITION FOR
THE OBLIGATION TO PAY RENT

It should be clear from the discussion above that Schacht’s
explanation according to which ‘the usufruct is, in a certain
way, regarded as a thing ..."** is at best a useful over-simplifica-
tion of a very complex relationship between contract and actual
situation. It is the contract that ‘commodifies’ the use, turns it
from a ‘relationship’ into a ‘substance’, from a ‘passing conting-
ency’ into a substance with an existence in time. It is the time
during which it is possible for the tenant to use the rented object
that is considered the measure and yardstick of the size of the
commodity. The contract is no empty formality. Quite the
contrary. The obligation to pay rent only results if the produc-
tive use of arable lands is preceded by a contract. Unlawful
appropriation of the land without a contract of ijara or muza-
ra‘a can never give rise to the obligation to pay rent (see below
on the voidable ijara and on ghasb). Unless the contract of ijara
has been concluded on behalf of an institution or a third person,
the death of one of the partners to the contract ends the
relationship between tenant and lessor and may jeopardise the
lessor’s and the tenant’s claims.* Finally, in a valid contract of
tenancy, the rent can never exceed the ‘contractually fixed rent’
(musamma).*t

It would appear that the element of contractual consent is
much more important with regard to a tenancy relationship than
with regard to sale. In the latter, the object sold is always a
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commodity that represents a commodity value regardless of the
contract of sale. In the contract of ijdra the productive use of
land is considered to be a commodity only if preceded by a
contract. But the contract itself does not produce any obligation
to pay rent if the actual ‘possibility to make use’ (at-ramakkun
min al-intifa®) of the land does not exist. On the other hand, the
possibility to make use of the land does not create any obliga-
tion to pay rent, if it is not preceded by a contract of tenancy or
share-cropping. A balanced relationship between the contract
and the actual possibility to make use of the land characterises
the Hanafite legal doctrine on rent during the pre-classical and
classical periods of Hanafite law. It is precisely the importance
of the contractual element that dwindles into insignificance in
the Ottoman Hanafite doctrine on rent.

7. THE ‘CONTRACTUALLY FIXED RENT’ AND THE ‘FAIR
RENT’: THE SPECIAL STATUS OF WAQF AND BIG ESTATES

The element of contractual consent is clearly represented
through the ‘contractually fixed rent’ (musamma), the rent on
which the partners to the contract agreed. But the jurists also
developed a concept of rent that was independent of the intention
of the contracting partners. This is the concept of the ‘fair
rent’ (ujrat al-mithl/ajr al-mithl) whose amount is determined
by the average market level of rents attainable for lands of com-
parable quality and size.*’ It is evident that, from a very early
date, the jurists tried to protect certain types of properties
against disadvantages which arose from the divergence of the
contractually fixed rent (musamma) from the ‘fair rent’ (ajr al-
mithl). Already in the ninth century Khagsaf discussed the
problems that resulted from the fact that the contractually fixed
rent {musamma) of wagfland fell below the rent level of com-
parable lands in a way that constituted a laesio enormis (ghabn
fahish) to the interests of the waqf. He decided that the lessor
or the gadi should dissolve the contract of fjara if the contractu-
ally fixed rent fell so far below the ‘fair rent’ (ajr al-mithl) as to
constitute a laesio enormis with regard to the interests of the
waqf. After the dissolution of the contract, the land should be
farmed out for a rental that should not fall below the ‘fair
rent’.* If the contractually fixed rent fell so far below the ‘fair
rent’ as to constitute a /lgesio enormis to the interests of the
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lessor, the contract could — under certain specified conditions
— be dissolved. But as long as it was not dissolved, the tenant
was under the obligation to pay only the ‘coatractually fixed
rent’ (musamma).®

Restricting the period of tenancy was another way of protect-
ing the interests of the lessor against the dangers that result from
the divergences between the contractually fixed rent and the
‘fair rent’. This possibility is already discussed during the eighth
century.®® From the ninth century onwards, Hanafite jurists
tried to restrict the period of tenancy with regard to wagqf lands
and big estates.’' Some of them formally interdicted periods of
more than a year, others of more than three years. Still others
wanted the gddi to examine regularly the difference between the
contractually fixed rentals and the ‘fair rent’. This tendency
seems to have developed earlier in Central Asia than in Iraq or
Syria. The discussion of the permissible periods of the tenancy
contracts is important because it shows the jurists’ awareness of
the economic problems resuiting from the weight given to the
contractually fixed rent, and a tendency to distinguish between
different types of property.

8. THE ‘VOIDABLE CONTRACT OF TENANCY' (IJARA
FASIDA)

The importance given to the musamma, the ‘contractually fixed
rent’, is also clearly discernible in the legal norms concerning
the ijara fasida, the voidable contract of tenancy.>?> A contract
of tenancy is voidable if one of the following items is not exactly
specified in it: (a) the size, quality and location of the rented
fields, (b) the use to which the arable lands should be put, (c)
the duration of the tenancy and (d) the amount of the rent.*
The contract of tenancy also becomes voidable if it contains
stipulations that constitute one-sided charges to the advantage
of either the tenant or the lessor.”* A voidable contract is not
without legal effects.”® The jurists of the early and classical
periods of the Hanafite law hold the legal opinion that a
voidable contract is validated through the tenant’s use of the
arable lands. In this case, the voidable contract is a necessary
condition for the obligation to pay rent.’® Under a valid contract
of tenancy, the obligation to pay rent results from the fact that it
is possible for the tenant to make use of the arable lands. Under

&
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a voidable contract of tenancy, it is the actual use, ie. the
process of tilling the land and harvesting the crop, that obliges
the tenant to pay the rent. The voidable contract is thus
validated through the realisation of the use.

An important problem remains: what kind of rent does the
tenant have to pay? Is it the ‘contractually fixed rent’ or the ‘fair
rent’? If the question was answered in strict analogy to the
contract of sale, it would have to be the ‘fair rent’.>” This
solution is accepted by the Hanafite jurists with regard to
contracts that are considered ‘voidable’ because they do not
contain a ‘contractually fixed rent’ (musamma).”* Sarakhsi, the
eleventh-century Transoxanian author of the Mabsuy, applies
this solution to all voidable contracts of tenancy.”” Schacht
thinks that this is the general opinion of Muslim jurists. But
the majority of the jurists of the pre-classical and classical
periods, whose works I have examined, choose a solution
through istihsan and say that in no case should the rent be
higher than the contractually fixed rent (musamma). 1 quote the
twelfth-century jurist, Kasani, who summarises the solution
according to istiisan in the following words:

... in a contract that contains the fixing (tasmiya) [of a rent]

the rent shall not be higher than the fixed rent (musamma)
according to our three companions [i.e. Abi Hanifa, Abi
Yusuf and Shaibani]. This is based on the fact that, according
to our three companions, use (mandfi®) does not have
legally acknowledged commodity value (ghairu mutagauwi-
mat™ shar<"). It acquires a commodity value only through
the contract (wa-innama tatagauwamu bi-l-‘aqd) and
through contractual assignment of value by the two partners
to the contract (bi-tagwimi [<adgidain). And the two partners
to the contract assigned it a value only through the contractu-
ally fixed amount (wa-I-‘dqidani ma qauwamaha illa bi-i-
qadari [-musamma). If an additional [sum] above the
contractually fixed rent was made obligatory, then it would
fall due without a contract (fa-lau wajabati z-ziyadatu ‘ald
{-musamma la-wajabat bila ‘agd). And without contract, the
use does not have any commodity value (wa-innahd la
tataqauwamu bildcaqd).*!

To summarise: in the pre-classical and classical periods of
Hanafite law, the rent to be paid under a voidable contract of
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tenancy is the ‘contractually fixed rent’, the rent that is
established through contractual agreement. Only if no rent has
been stipulated is the tenant under the obligation to pay the ‘fair
rent’ which is determined on the basis of the general market
level of rents. In general, under a voidable contract of tenancy
the ‘contractually fixed rent’ serves to protect the tenant against
unforeseeable claims of the lessor. Most of the jurists hold the
legal opinion that under a voidable contract of tenancy, if there
is a divergence between the amount of the ‘contractually fixed
rent’ and the “fair rent’, the tenant is under the obligation to pay
only the lower of the two rentals.®? Sarakhsi is the only jurist I
find who unequivocally defends the position that, under a
voidable contract of tenancy (ijara fasida), the tenant is always
obliged to pay the ‘fair rent’. Whether this dissenting opinion
represents a particular regional development, I am not able to
say. Twelfth-century Hanafite authors of Central Asia such as
Qadikhan hold the legal opinion that the voidable contract of
tenancy engenders the obligation to pay the ‘fair rent’ but that
the ‘fair rent’ should not exceed the level of the ‘contractually
fixed rent’.%® According to their teachings, this legal ordinance
does not apply to wagf lands nor to orphans’ landed property,
i.e. landed property that is administered in the interest of the
minor proprietor. If the ‘contractually fixed rent’ with regard to
wagqfland and orphans’ landed property falls far below the level
of the ‘fair rent’, the contract should be considered a voidable
contract of tenancy (ijara fasida). In this case the tenant owes
the ‘fair rent’ however high it may be. It is not always clear,
however, whether Qadikhan — contrary to the teachings of
Kasani — considers this obligation to pay the fair rent to be
retroactive.® Be that as it may, the majority of Hanafite jurists
of the pre-classical and classical periods whose works I have
studied, clearly support the validity of the ‘contractually fixed
rent’ (musamma) also under a voidable contract and they use
this legal ordinance in order to protect the economic interests of
the tenant.

9. NO RENT WITHOUT CONTRACT: ‘UNAUTHORISED USE’
DOES NOT ENGENDER THE OBLIGATION TO PAY RENT

In the Hanafite legal doctrine of the pre-classical and classical
periods, the tenancy relationship is clearly differentiated from
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the ‘unauthorised use’ (ghasb) of arable lands. Originally,
Hanafite law defended the position that ‘unauthorised use’ in
the legal sense of the word does not apply to landed property
and that, therefore, the person who makes unauthorised use of
landed property is not liable to make compensation for any
damage inflicted on the landed property unless he intentionally
causes these damages.® Shaibani, writing in the second half of
the eighth century,%® and the ninth-century Iraqi jurist,
Khassaf,%” admitted that ‘unauthorised use’ of landed property
is possible and engenders the user’s liability to make compensa-
tion for all kinds of damage that diminish the value of the
land.

This is to say that already in the pre-classical doctrine
Hanafite jurists developed two conflicting opinions as to the
sources of the obligation to make compensation. According to
one opinion, this obligation results only when the land is inten-
tionally used because it is presupposed that the productive use
of the land will in most cases entail a loss of value of the land.
According to the second opinion, the very fact that a person
makes unauthorised use of the land engenders his obligation to
make compensation for all damages caused to the land.®®
According to both legal opinions, the person who makes
unauthorised use (ghasb) of the land, and diminishes the value
of the land through the cultivation of the field, is held liable to
make compensation. But if the unauthorised user leases the land
to a third person and this tenant’s cultivation of the soil dimin-
ishes the value of the land, the conflicting legal opinions lead to
different legal decisions. According to the first opinion, it is the
tenant who is held liable to make compensation because it is
through his cultivation of the soil that the land’s value dimin-
ishes. According to the second opinion, the landlord has the
choice of making one of the two persons liable for the payment
of compensation, because, from his point of view, both are
making unauthorised use of his landed property.®

But according to both legal opinions, the unauthorised use of
arable lands does not engender the obligation to pay rent. All
Hanafite lawyers of the pre-classical and classical periods whose
works I have studied are — with one significant exception —
unanimous on this question. Those who make unauthorised use
of landed property have to return the wrongfully appropriated
object and to pull up the cereals or trees that they may have
grown or planted. They are liable to make compensation for
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that which they have destroyed and for the diminution (nugsan)
of the value of the land arising from their cultivation of it, on
the grounds that land, being a commodity, represents a
commodity value and is warranted against damage. Persons
who unlawfully harvest fruits from a garden or cut down trees
on plantations are liable to restore the value of the destroyed
goods.”® But the persons making unauthorised use of landed
property cannct be obliged to pay rent. Without a contract of
tenancy or share-cropping (rmuzara‘a) the use does not repre-
sent a commodity value and is not warranted. Therefore, the
unauthorised use (ghasb) of land does not entail the obligation
to pay rent. As Késani puts it: ‘According to our legal method,
the person who makes unauthorised use of a thing must not pay
rent’ (wa-la ujrata ala I-ghasibi <ald aslind).”' The productive
use made of arable lands does not engender the obligation to
pay rent unless it is preceded by a valid or voidable contract of
tenancy.” It does not matter, from a jurist’s point of view, that
the owner, through a third person’s unlawful use {ghasb) of his
landed property, loses the chance to lease his landed property
and earn rent.

10. THE CONTRACT OF TENANCY AS AN INSTRUMENT OF
SOCIAL AND ECONOMIC INTEGRATION

Throughout the early and classical periods of Hanafite law, the
obligation to pay rent is viewed as arising within the framework
of a contractual agreement. The use of arable land engenders
the obligation to pay rent only if it is preceded by a valid or
voidable contract of tenancy or of share-cropping. The fact that
the obligation to pay rent presupposes a contractual agreement
clearly distinguishes the rent from all kinds of taxes. The
concept of rent as developed in the pre-classical and classical
periods of Hanafite law clearly works in favour of the emanci-
pation of the peasants and against all attempts to view them as
serfs and to regard their rent as a kind of menial due. In
addition, the Hanafite jurists clearly view the contract of
tenancy as an instrument for the furthering of social and
economic integration of various strata of the rural society. The
tenant obtains the right to use the rented property, a right which
is construed as being a form of property, for which the jurists
use the term milk al-manfaa, the ‘property of use’.”* Through
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the contract and his work and through the payment of rent the
tenant acquires the right to sell or consume the products of his
labour without any interference from the lessor. Furthermore,
the tenant’s right of access to the market is unrestricted not only
with regard to the products of his labour, but also with regard to
the land that he rented. The tenant has the right to lease it to a
second tenant and to charge a higher rental than the one he
himself pays.”

In the case of a sublease, the first tenant must take the
precaution of specifying the second rent in a coinage or
commodity different from those with which he himself pays his
rent. Otherwise, the profits he realises would be morally repre-
hensible though valid from a legal point of view.” It is also
legally valid to sublet a rented object at a higher rental, if some
investment intce the object is effected.”® The subtenant in turn
enjoys the same rights as the first tenant. In principle, there is no
legal restriction on the number of subtenants who in turn may
sublease and obtain a share of the rent of the same plot of land.
This legal arrangement makes speculation possible, but is also a
means of social and economic integration. In principle, it
creates conditions for the development of a common interest
amongst the tenants and lessors sharing the rent of the same
land in different proportions. Tenants and lessors are thought of
as proprietors and for that reason both of them may become
lessors and rentiers.

11. THE NEW CONCEPT OF RENT IN BALKH AND
BUKHARA

The classical Hanafite doctrine on rent is based on the idea that
use of land does not engender the obligation to pay rent, unless
it is preceded by a valid or voidable contract of tenancy or
share-cropping (muzara‘a). In everyday life, the difference
between the amount of money or goods payable as rent and the
amount of money or goods payable as compensation for the
diminution (nugsdn) of the value of the arable land may not
always have been very important. In fact, we learn from the
jurists that the amount of money to be paid as compensation for
damage inflicted on the land during the unauthorised use could
be higher than the land tax (kharaj).”’

Rent and compensation were both paid for arable lands and
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represented comparable values. This practical economic aspect
of the problem apparently led the jurists of Balkh to reconsider
the classical Hanafite differentiation between ‘unauthorised use’
(ghasb) of landed property and tenancy relationships (iara),
between compensation and rent. Apparently there were a
variety of social, economic and political reasons for this recon-
sideration, but I cannot deal with them in this article. The
eleventh-century Transoxanian author, Sarakhsi, discusses the
problem of whether it is the owner of arable lands or the person
who makes unauthorised use (ghash) of them who has to pay
the land tax. He defends the position that ownership engenders
the obligation to pay the land tax. His legal reasoning shows that
prominent Hanafite jurists of Central Asia in the eleventh
century tended to obscure the difference between ‘unauthorised
use’ (ghasb) of landed property and the tenancy relationship
(ijara). Sarakhsi ascribes to Aba Hanifa the legal opinion that
only ownership engenders the obligation to pay the tithe (‘ushr)
and the land tax (khardj). If someone makes unauthorised use
of the landed property of a third person, he is obliged to pay a
compensation to the landowner. Sarakhsi goes on to say: “This
is as if he leases the land for that amount’ (fa-kana bi-manzilati
ma lau djara I-arda bi-dhdlika [-qadr). According to Abu
Hanifa, it is not the tenant, but the lessor who has to pay the
tax. From this Sarakhsi draws the following conclusion:

This supports the legal opinion of those of our scholars ...
who hold that [the payment of the compensation for] the
damage (nugsan) to the land is a recompense for its use and
that the method of defining the damage (nugsan) is to
compare the amount for which it could be leased before and
after the cultivation (muzard‘a).”® The difference [between
the two rentals] 1s the damage inflicted on the land. With
regard to this problem, there is a conflict [of legal opinion]
among the leading scholars of Balkh. Some of them say:
according to our legal reasoning the use is not warranted
against damage. And the [compensation for] the diminution
(nugsan) of the land value should rather be regarded as a
substitute for that part of the thing which is lost. The way to
know it [the diminution of the value] is to compare the prices
for which it could be sold before and after its agricultural use.
The difference between the two [prices] is the diminution of
the value of the land (nugsan). On the basis of the answer
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that he mentions here, the first legal opinion is more correct.
Verily, he treated the diminution (nugsan) of the value as if
it were the rent according to the legal opinion of Abia Hanifa
(wa-hadha yugauwi qaula man yaqulu min ashabina ...
anna nugsana l-ardi “iwad™ ‘an manfa‘atiha. Wa-inna {-
tariga fi macrifati n-nugsani an yungzara bikam twjaru l-ardu
qabla I-muzara‘ati wa-ba‘dahad. fa-migdaru t-tafawuti huwa
nuqgsanu i-ardi. wa-fi hadha ikhtilaf* baina a’immati Balkh.
fa-inna ba‘dahum yaqulina anng [-manfa‘ata®indand la
tudmanu bi-l-itlaf. wa-lakinna n-nuqsana fi hukmi badali
Ju® f@ it mina l-“ain. wa-tariqu macrifatihi an yunzara bi-
kam kanat tushtara tilka l-ardu qabla z-zira‘ati wa-bi-kam
tushtara ba‘daha. fa-tafawutu ma bainahumd huwa
n-nuqsan. wa-l-qaulu l-auwalu aqrabu ila s-sawab, bina*™
‘ala l-jawabi lladhi dhakarahu hahund fa-innahu ja‘ala
n-nugsana bi-manzilati I-ujrati “inda Abi Hanifa).”

From this quotation four conclusions may safely be drawn: (a)
Some prominent eleventh-century Hanafite jurists of Central
Asia assimilated the tenancy relationship to that of ghasbh, of
unauthorised use of landed property. In their legal reasoning,
the payment of compensation for the diminution of the value of
landed property through unauthorised use is treated as if it were
a kind of rent for the productive use of landed property. The
importance of the contractual framework in which the payment
of rent is embedded is clearly diminished through this form of
legal reasoning: (b) Such a form of legal reasoning considers the
use to be a commodity that has a definable value of its own and
is warranted against damage. (¢) This legal opinion is ascribed
to Aba Hanifa because it clearly contradicts the zahir ar-
riwdya, the Hanafite legal tradition as embodied in the works of
Shaibani.®® (d) It is also clear that this new form of legal reason-
ing is still considered to be a debatable issue, even among the
leading scholars of Balkh.

To the best of my knowledge, Sarakhsi follows this legal
reasoning only in this particular case and not in any other
instance regarding the ijdra, the tenancy relationship. No trace
of this teaching is to be found in the works of Samarqgandi,
Kasani or Babartj, i.e. the leading Syrian and Iraqi jurists of the
twelfth and fourteenth centuries. Even Hanafite authors of
Central Asia, who clearly defend their own legal tradition
within the Hanafite school, do not draw all the legal and logical
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conclusions from this new legal doctrine. The twelfth-century
author, Qadikhan, for example, holds the legal opinion that if a
contract of tenancy concerns waqf lands or orphans’ property
and if the ‘contractually fixed rent’ falls far below the level of
the ‘fair rent’, this contract should either be considered a ‘void-
able contract of tenancy’ (ijara fasida) or an ‘unauthorised use’
(ghasb}) of the arable lands. According to Qadikhan such an
‘unauthorised use’ of the wagf land or the orphans’ property
engenders the obligation to pay the ‘fair rent’. The voidable
contract of tenancy is identified here with ‘unauthorised use’
and — contrary to the classical doctrine — unauthorised use
(ghasb) is thought of as engendering the obligation to pay the
“fair rent’.®!

Traces of the classical doctrine are still to be found in Qadi-
khan’s fatawa® It seems that Qadikhan wavers between the
classical Hanafite doctrine on rent and ‘unauthorised use’ and
new legal opinions better suited to protect the interests of the
wagf and, in general, the rentier class. He refers to leading
tenth-century Hanafite jurists of Bukhara and a group of anony-
mous jurists who hold the legal opinion that “unauthorised use’
of wagflands and the orphans’ property always engenders the
obligation to pay the ‘fair rent’. But he also stresses the fact that
this legal opinion contradicts the zghir ar-riwdya, the embodi-
ment of the Hanafite legal tradition.*® In other instances of
conflicting legal opinion, Qadikhan informs his readers which of
the legal opinions the mufti should follow.* In the case of
‘unauthorised use’ (ghasb) of wagflands and orphans’ property
he is apparently undecided and gives no solution to the conflict
between the classical doctrine and the new legal opinion.

Be that as it may, Sarakhsi’s remarks on the eleventh-century
Hanafite jurists of Balkh, who treat the payment of compensa-
tion as if it were a kind of rent, and Qadikhan’s reference to
Hanafite authorities from the tenth century and to twelfth-
century Hanafite jurists in Central Asia who teach that
unauthorised use of wagflands engenders the obligation to pay
the ‘fair rent’, mark the beginning of a new legal doctrine
concerning the tenancy relationship and the sources of the
obligation to pay rent. In this new legal doctrine on rent and
tenancy relationship the contractual element loses its import-
ance. One of the main sources for the obligation to pay rent
becomes the ‘unauthorised use’ of landed property, and the
tenancy relationship of the peasants is described more and more
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in terms of the unequal and hierarchical relationship between
tenant and lessor that, in Hanafite law, characterises the rmuza-
ra“a, the contract of share-cropping.
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Qudari, al-Kitab, vol. 2, pp. 89-90; Qadikhan, Kitab al-Fatawa, vol. 3,
p. 269; Kasani, Bada *ic ag-Sana’i‘, vol. 4, pp. 222-3; Marghinéni, al-
Hidaya, vol. 7, p. 167, Babarti, Sharh al-‘Inaya, vol. 7, p. 167. It is
evident that the tenant who grows summer crops or plants trees will face
many legal and economic conflicts at the end of the specified period of
tenancy.

13. In principle, any specified period for a contract of tenancy is
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considered to be valid, see Tahawi, Mukhtasar, p. 132; Qudun, al-
Kitab, vol. 2, p. 88; Sarakhsi, Mabsut, vol. 15, pp. 132-3, 151; Kasani,
Bada@>ic asg-Sana’ic, vol. 4, p. 181. From the twelfth century onwards
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p. 150; Babarti, Sharh al-“Indya, vol. 7, p. 150.

14. Sarakhsi, Mabsuy, vol. 16, p. 33: Samarqandi, Tuhfat al-
Fugaha®, vol. 2, p. 487; Kasani, Bada i ag-Sana’ic, vol. 4, p. 180.

15. Qudiri, al-Kitab, vol. 2, p.89; Samarqandi, Tuhkfar al-
Fugaha>, vol. 2, p. 479; Kasani, Bada*ic as-Sana?ic, vol. 4, pp. 183,
196, 213, 216; Marghinani, al-Hidaya, vol. 7, p. 166; Babarti. Shark
al-<Inaya, vol. 7, p. 166. With the exception of Quduri, all the jurists
quoted in this note stress that different crops may have different effects
on the soil. Kasani, Bada’ic as-Sana’i, vol. 4, p. 216 declares it to be
an act of unlawful appropriation (ghasb) if a tenant whose contract
entitles him to grow cereals, grows summer crops instead.

16. Quduri, «/-Kitab, vol. 2, p. 88; Sarakhsi, Mabsit, vol. 15,
pp. 75, 132-3; Samarqandi, Tuhfat al-Fuqaha®, vol. 2, pp. 476, 487,
Kasani, Bada"i¢ as-Sand>ic, vol. 4, p. 181; Marghinani, a/-Hidaya,
vol. 7, p. 150; Babarti, Sharh al-“Inaya, vol. 7, p. 150.

17. Qudiri, al-Kitab, vol. 2, p. 88; Sarakhsi, Mabsuf, vol. 15,
pp. 75, 76; Samarqandi, Tuhbfat al-Fugaha®, vol. 2, pp. 476, 487,
Kasani, Bada'i¢ as-Sana’i, vol. 4, pp. 179, 193; Marghinani, al-
Hidaya, vol. 7, pp. 147, 148; Babarti, Sharh al-“Inaya, vol. 7, p. 148.

18. The idea is expressed through the terms “iwad or mu‘dwada, see
Qudin, al-Kitab, vol. 2, p. 88; Sarakhsi, Mabsut, vol. 15, p. 74;
Samarqandi, Tuhfat al-Fugaha®, vol. 2, p. 476; Kasani, Bada’ic as-
Sana’ic, vol. 4, p. 179; ‘al-ijara tijara; p. 201; ‘““aqd mu‘awada’;
Babarti, Shark al-*Indya, vol. 7, pp. 147, 154; Marghinani, ai-Hiddya,
vol. 7, p. 148: ‘li-anna l-ujrata thamanu l-manfa‘ati fa-ta‘tabiru bi-
thamani I-mabi° ...

19. Chafik Chehata, Droit musulman. Applications au Proche-
Orient (Librairic Dalloz, Paris, 1971), p. 138; Chehata, Théorie génér-
ale de Pobligation en droit musulman hanéfire (Editions Sirey, Paris,
1969), pp. 67-9, 180.

20. Khassat, Kitdb Ahkdam al-Awqaf, p. 206.

21. Tabar, {khtilaf, pp. 123-4.

22. Sarakhsi, Mabsut, vol. 23, p. 12.

23. Ibid.

24. Abdellah Hammoudi, ‘Substance and Relation: Water Rights
and Water Distribution in the Dra Valley’, in Ann Elizabeth Mayer
(ed.), Property, Social Structure and Law in the Modern Middle East
(State University of New York Press, Albany, 1985), pp. 52-3.

25. Sarakhsi, Mabsat, vol. 11, p. 79: ‘wa-baydnuhu anna sifata
l-maliyati li-sh-shai®i innamad yathbutu bi-t-tamauwul. Wa-t-
tamauwulu siyanatu sh-shai*i wa-ddikharuhu li-waqti I-hdja’. See also
Schacht, Introduction, pp. 134-5.

26. Sarakhsi, Mabsat, vol. 15, p. 74; see also vol. 11, pp. 78-9.
This is a stock phrase of the Hanafite jurists in the classical and post-
classical periods, see Qadizadeh, Nata’ij al-Afkar, vol. 7, p. 395: ‘wa-/-
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manafi‘u a‘ra@*"la tabga waqtain wa-i-‘ainu tabga auqar™ wa-baina
ma yabqd wa-md Id yabqa tafawuf. In a very similar vein Marghinani,
al-Hiddya, vol. 7, pp. 394-5, states: ‘li-annahd a‘rad™ la tabgd fa-
yamlikuha daf* li-hdjatihi la baqa’a laha wa-li-annaha la tumathiiu
l-a‘yana li-sur‘ati fand*ihd@. See also Babarti, Sharh al-“Indya, vol. 7,
pp. 394, 396.

27. The printed text reads: ‘wa-I-manafP 1d tabga qauwiyin ...
this is wrong from a grammatical point of view and it does not make
much sense with regard to the content. | prefer to read: ‘wa-I-manafi‘u
la tabgd waqeain’. This is a stock phrase of the Hanafite jurists (see
above, note 26). It is often used by Sarakhsi to describe the fact that the
use does not have a reliable sequence in time, see Mabsiy, vol. 11,
pp- 78, 80; vol. 15, p. 74, and also on the page from which the present
quotation is taken (ibid., vol. 11, p. 79) line 10 from the bottom.

28. Sarakhsi, Mabsiiy, vol. 11, p. 79; compare also vol. 16, p. 33.
The fact that the use cannot be inherited is stressed by Marghinani, al-
Hidaya, vol. 7, p. 220; Babarti, Sharh al-‘Inaya, vol. 7, p. 220.

29. Sarakhsi, Mabsaf, vol. 11, p. 79; compare also vol. 15, pp. 85,
94, 96; see also Kasani, Bada’ic ag-Sana’i, vol. 4, p. 184; ‘wa-I-
manafi‘u ‘ald aslind la tataqavwamu illa bi-1-“aqdi s-sahihi awi-lI-fasid
see also p. 178; Marghinani, al-Hidaya, vol. 7, p. 175: ‘wa-land anna
I-manafi‘a la tataqauwamu bi-nafsiha bal bi-1-‘aqdi li-I-haja’; Babarti,
Sharh al- “Indya, vol. 7, p. 175,

30. Sarakhsi, Mabsuy, vol. 11, p. 79; Kasani, Badd’ic as-Sana’i,
vol. 4, p. 184; Samarqandi, Tuhfat al-Fugaha®, vol. 3, p. 112.

31. Sarakhsi, Mabsuf, vol. 15, p. 74 quotes this legal opinion but
differs from it. The following jurists admit that thc ij@ra does not fulfil
the conditions of true analogy: Kasani, Bada i as-$ana’i, vol. 4,
p- 173; Marghinani, al-Hidaya, vol. 7, p. 147; Qadizadeh, Nata ij al-
Afkar, vol. 7, pp. 147-8.

32. Kasani, Bada“ic asg-Sana’ic, vol. 4, p. 173 gives the following
reasoning: ‘but according to our istihsan, which we base on the Holy
Book, the Sunna and the Ijma°, we allow it’ (i.e. the contract of
tenancy). Basing the sclution of istihsdn on scriptural sources scems to
imply that giyas is mainly based on analogy to the basic rules of the
Hanafite legal system and that istihsan can repeal this analogy by
appealing to the usil In a similar vein Babarti, Shark al-‘Indya, vol. 7,
p. 147

33. Kasani, Bada’i ag-Sana’i’, vol. 4, p. 174; Marghinani, al-
Hidaya, vol. 7, p. 147; Babarti, Sharh al-“Inaya, vol. 7, p. 147.

34. It does not, in this respect, matter whether the rent consists of
money, commodities or services. Qudari, al-Kitab, vol. 2, p. 88 and
Sarakhsi, Mabsuy, vol. 15, p. 137 do not mention services. Marghinani,
al-Hidaya, vol. 7, pp. 148-9 states that what may not serve as a price in
a contract of sale may still be a valid rent in a contract of tenancy.
Babarti, Sharh al-“Inaya, vol. 7, p. 149 and Qadizadeh, Nata ij al-
Afkar, vol. 7, p. 149 make it clcar that services are valid forms of rent.

35. Tahawi, Mukhtasar, p. 133 still calls it ma djarahd; Quduri, al-
Kitab, vol. 2, p. 98 and all jurists after him call the contractually fixed
rent musammd, Sarakhsi, Mabsay, vol. 15, p. 140; Kasani, Bada®i¢ as-
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Sana’i‘, vol. 4, p. 187.

36. Quduri, al-Kitab, vol. 2, p. 96; Tahawi, Mukhtasar, p. 128;
Sarakhsi, Mabsif, vol. 15, p. 100; Kasani, Bada’i® as-Sana’ic, vol. 4,
pp- 201-3; Samarqandi, Tukfat al-Fugaha®, vol. 2, p. 477.

37. Sarakhsi, Mabsaf, vol. 15, p. 160 and vol. 16, pp. 15, 16;
Kasani, Bada’i¢ ag-Sand®ic, vol. 4, p. 179; Marghinani, al-Hidaya,
vol. 7, p. 157; Babarti, Sharh al-‘Indya, vol. 7, pp. 157-8, 159; Qadi-
zadeh, Nata?ij al-Afkar, vol. 7, p. 157.

38. Qudun, al-Kitab, vol. 2, p. 104; Tahawi, Mukhtasar, p. 128;
Samarqandi, Tubfat al-Fuqaha®, vol. 2, p. 477, Kasani, Bada’i° as-
Sana’i, vol. 4, p. 204; Marghinani, al-Hidaya, vol. 7, p. 157; Babarti,
Sharh al-<Indya, vol. 7, p. 157.

39. Quduri, al-Kitdb, vol. 2, p. 96; Tahawi, Mukhtasar, p. 128,
Sarakhsi, Mabsat, vol. 15, p. 108; Samarqandi, Tuhfat al-Fugahd®,
vol. 2, p. 477; Kasani, Bada>ic as-Sanai‘, vol. 4, pp. 201-3; Marghi-
nani, al-Hidaya, vol. 7, p. 152; Qadizadeh, Natd>ij al-Afkar, vol. 7,
pp. 152-5; Babarti, Sharh al-Inaya, vol. 7, pp. 152, 154, 155. On the
other hand, if the contract of §dra is used to employ salaried labour, the
employer pays at the end of the contractual period unless otherwise
speciﬁed in the contract, see Qudari, a/-Kitab, vol. 2, pp. 96-7; Kasani,
Bada’ic as-Sand?ic, vol. 4, p. 204.

40. On pohtlcal force majeure see Babarti, Sharh al-‘Inaya, vol. 7
-p- 157; on natural force majeure Quduri, al-Kitab, vol. 2, p. 104,
Sarakhsi, Mabsiy, vol. 16, p. 6; Samarqandi, Tuhfat al-Fugaha®,
vol. 2, p. 480; Kasani, Bada’i as-Sana’ic, vol. 4, p. 196; on ghasb see
Qudauri, al-Kitab vol. 2, p. 104; Samarqandi, Tuhfat al-Fuqaha®,
vol. 2, p. 480; Marghinani, al-Hidaya, vol. 7, pp. 158, 220; Babarti,
Sharh al-“Indya, vol. 7, pp. 157, 158, 220. Qadikhan, Kitab al-Fatawa,
vol. 2, p. 339 states that if force majeure (dfa) makes it impossible for
the tenant to use the land before he sows the corn, no rent is due. He
quotes two legal traditions concerning the tenant’s obligation to pay
rent if force majeure makes it impossible for him to use the land after
the cereals are growing. These traditions are ascribed to Shaibani.
According to the first one, the tenant has to pay the full rent. According
to the second, the tenant should apply to the gagi in order to seek
redress. According to Qadikhan, the farwa should follow the following
sclution: the tenant pays no rent after force majeure made it impossible
for him to use the land unless it is possible for him to grow a second
crop of comparable effect on the arable land. From the cases that Qadi-
khan discusses in this respect it is obvious that the tenant has to apply to
the géadi for the dissolution of the contract. This opinion is in accord-
ance with the legal opinion held by the other authors quoted above. See
also ibid., vol. 2, pp. 287, 290.

41. Marghinani, a/-Hidaya, vol. 7, p. 147; Tahawi, Mukhtasar,
p. 128: “for every part of the time of the ifdra that has gone, he takes his
yjra from him’; Samarqandi, Tuhfat al-Fugaha®, vol. 2, p. 477: “li-
anna [-ujrata tumlaku “ald hasabi milki I-manafi‘i sa‘at”, fa-sa‘at™;
Kasani, Bada'ic ay-Sand’i‘, vol. 4, pp. 201-2: ‘fa-kana yanbaghi an
yajiba “alaihi tasfimu I-ujrati s@cat™ fa-sa‘ar*”’; Qadikhan, Kitab al-
Fatawa, vol. 2, p. 280: ‘... li-anna I-ijarata tan‘aqidu sa‘at*" fa-sa‘ar

47



THE CONTRACT OF TENANCY (IJARA)

‘ald hasabi huduthi l-manfa‘ati fa-sahhati [-ijaratu fim@ bagiya mina
I-mudda . ..’; Marghinani, al-Hidaya, vol. 7, p. 159; Babarti, Sharh al-
‘Indya, vol. 7, p. 159. Another stock phrase is: “Truly, the use comes
into being piece by piece’ (‘fa-inna [-manafi‘a kanat tahduthu shai>™
fa-shai>*""), see Sarakhsi, Mabsiyf, vol. 15, pp. 75, 132; Késani, Bada’i
as-Sana@’i, vol. 4, pp. 179, 181, 194, 195, 201, 202; Marghinani, a/-
Hidaya, vol. 7, p. 154; Babarti, Sharh al-‘Indya, vol. 7, p. 154.

42. Sarakhsi, Mabsut, vol. 15, pp. 96, 132; Babarti, Sharh
al-‘Inaya, vol. 8, p. 34 uses the same expression. See also Marghinani,
al-Hidaya, vol. 8, p. 34 and Qadikhan, Kirab al-Fatawa, vol. 3, p. 150.

43. Sarakhsi, Mabsuf, vol. 15, p. 96; Kasani, Bada’ic ag-Sand’i,
vol. 4, pp. 195-6.

44. Schacht, Introduction,p. 134.

45. Tahawi, Mukhtasar, p. 128; Qudutri, al-Kitab, vol. 2, p. 105;
Marghinani, al-Hidaya, vol. 7, p. 220; Babarti, Sharh al-‘Inaya, vol. 7,
p. 220. Protective measures against this danger are taken by the jurists,
Kasani, Bada i¢ as-Sana’ic, vol. 4, pp. 222-3; Qadikhan, Kitab al-
Fatawa, vol. 2, p. 268, see note 12 above.
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less than the contractually fixed rent, see Khassaf, Kitab Ahkam al-
Awgaf, p. 206; Tahawi, Mukhtasar, p. 133; Quduri, e/-Kitab, vol. 2,
p. 98; Sarakhsi, Mabsat, vol. 15, pp. 85, 101, 138, 140, 149; Kasani,
Bada®ic ag-Sana’ic, vol. 4, p. 201. See also pp. 177, 187, 191, 195,
207, 217-8; Samarqandi, Tuhfat al-Fuqahd® vol. 2, p. 489; Marghi-
nani, al-Hiddaya, vol. 7, p. 175; Babarti, Sharh al-‘Indya, vol. 7,
p. 175; Qadizadeh, Nataij al-Afkar, vol. 7, pp. 174-5.
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53. Samarqandi, Tuhfat al-Fuqaha®, vol. 2, p. 487; compare
Sarakhsi, Mabsut, vol. 16, p. 32 and Kasani, Bada’i© ag-Sana’ic, vol. 4,
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60. Schacht, Introduction, p. 154.
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3

The Share-cropping Contract
(al-Muzara‘a): Combining Dependent
Labour with the Means of Production

1. A CONTRACT FOR SOWING, NOT FOR PLANTING

The muzara‘a is a share-cropping contract that legally entitles
proprietors to collect rent from the cultivators of their fields. It
serves as a legal basis for the productive use of lands whose
proprietors are not willing or able to till their land through their
own work or through salaried labour or slaves. As the name
suggests and as Kasani puts it: ‘... under this contract one may
sow but not plant’ (/i anna d-dakhila tahta [<aqdi z-zar‘u la al-
ghars).! The planting of trees is regulated under a different
contract, called al-mu‘amala or al-musagat, which differs in
many respects from the share-cropping contract (af-muzara‘a)
and which will not detain us here because we are concerned
with the legal ordinances concerning the rent that proprietors
collect from the cultivators of their fields. The muzara‘a
contract serves mainly as a legal basis for the cultivation of
cereal-producing lands, although some jurists recognise its use
as the contractual basis for the collection of rent on lands
producing various kinds of summer crops.? The share-cropping
contract {muzara‘a) is valid only if the lands leased are suitable
to be used for the growing of crops and if no trees and plant-
ations are already being grown on them.’ The sprouting seed of
crops (bagl), however, is no obstacle to a valid muzara‘a
contract because the work of growing the crop has still to be
performed.*
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2. THE ORIGINS OF THE SHARE-CROPPING CONTRACT

As Morony and Ziaul Haque have shown, share-cropping was a
well-established practice in Iraq before Islam,’ and as a fiscal
practice, it was also widely spread in the Byzantine Empire.® In
Iraq it was mainiy practised on state lands (where the difference
between tax and rent was largely obscured),” on estates that
were assigned by the rulers to private individuals® and on the
land of religious communities.” Ziaul Haque has collected
copious evidence for the fact that, during the first century of
Islam, the muzara‘a was mainly practised on lands that formed
part of the public domain.'® The writings of the jurists reflect
this situation. The ninth-century Iraqi scholar, Khagsaf,
discusses the muzaraa as a means of cultivating the ard al-hauz
(see 1.4 above), the estates that were assigned to private
individuals by the ruler'' and the awgaf, the pious found-
ations.'? From the historical sources and the writings of the
jurists it would appear that the contract was first used on state,
iga® and wagqf lands and later found its way to other forms of
landed property. This origin of the muzara‘a may explain the
fact that it establishes unequal and hierarchical relationships
between the partners to the share-cropping contract.

3. THE OPPOSITION TO THE CONTRACT

Muzara‘a is a share-cropping contract under whose provisions
the rent is not a separate investment, but a part of the yield of
agricultural production. The ‘rent’, therefore, never falls due
before the seeds bear fruit and the corn is ripe. Apart from a
share of the yield of agricultural production, the tenant is not
required to pay an equivalent in money or in kind for the
productive use of the land. Indeed, this form of contract does
not even presuppose the existence of money. It can therefore be
easily imposed on peasants conducting their economic relations
within the framework of a subsistence economy.

In the eighth and early ninth centuries, the share-cropping
contract (muzara‘a) was strongly criticised on religious
grounds. The most important argument used against this form
of contract was based on an understanding of Islamic ethics and
the Prophet’s example which implied that a Muslim could enjoy
economic benefits only from a piece of land he tilled, and not

52



THE SHARE-CROPPING CONTRACT (AL-MUZARAA)

from one he could not till. This was expressed in the Prophet’s
saying: “Till it or grant it free of charge to your brother’ (izraha
au imnahha akhaka).*> The most prominent Muslim jurists of
the eighth and early ninth centuries, such as Abl Hanifa, Malik
b. Anas and Shafi€, rejected the contract of the muzaraca. Abu
Hanifa insisted that, in accordance with the strict principle of
Islamic law and ethics, no one may be made to work on the
basis that his remuneration will consist of only part of the fruits
of his labour." He and other prominent jurists of the eighth and
ninth centuries point out that the share-cropping contract (mu-
zara‘a) implies risk and gambling and is, for this reason,
invalid."® The generation of Muslim jurists who created Islamic
law as a specialised discipline and a literary genre condemned
the muzaraa on the grounds that it violated religious, moral
and legal principles. Malik, Abi Hanifa and Shafii made it
clear that, with regard to arable lands, they considered only the
contract of tenancy (ijara) to be admissible. '

4. THE TECHNICAL LEGAL DIFFICULTIES OF THE
CONTRACT

During the eighth century, the contract of muzara‘e found
prominent supporters among the jurists only in Iraq. Aba Yasuf
and Shaibani as well as Thauri (d. A.D. 778) declared it to be
valid"” and treated the Prophet’s saying quoted against it as a
purely moral exhortation having no legally binding character.!®
In legalising the contract of muzdra‘a, the Iraqi jurists faced the
same difficulties as with the contract of jara: the share-crop-
ping contract contradicted the basic principles drawn by analogi-
cal reasoning from the contract of sale, which were considered
to be the basic principles of all bitateral, synallagmatic contracts.
In the share-cropping contract the object sold, i.e. the produc-
tive use of arable lands and of human labour, does not exist at
the time of the conclusion of the contract and is not considered
to be a commodity representing a commodity value. In addition,
the share-cropping contract (muzara‘a) offers difficulties that
do not exist with regard to the contract of tenancy (ijara). At
the time when the partners to a contract of tenancy conclude
their agreement, the rent is existent, known and specified. It is a
personal obligation that the tenant has to pay whether he tills
the soil or not because it results from the fact that it is possible
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for him to use the land (see 2.5¢ and 2.6 above). Under the share-
cropping contract (muzara‘a), the rent is a share of the crop. It
is, therefore, non-existent at the time of the conclusion of the
contract. As the future yield of the agricultural labour is
unknown, so is the rent. The agricultural labour may not yield
any produce. The rent under the share-cropping contract (mu-
zara‘a) is an obligation in re, which means that, if the agricul-
tural production does not produce a crop, there can be no claim
to a rent. Therefore, at the time when the partners to a muza-
ra‘a conclude the share-cropping contract, the rent is non-exist-
ent (ma“diim), unknown (majhul) and may never exist.

The Hanafite jurists treat the problems that arise from
considering the use of land and human labour to be commodit-
ies along the same lines as analysed above (see 2.4-10) with
regard to the contract of tenancy. That is to say, that the share-
cropping contract (muzara‘a) transforms the use of land and
labour into commedities, assigns value to them and warrants
them against damage.’” The jurists acknowledge that, with
regard to the rent, the share-cropping contract contradicts all
forms of analogical reasoning (giyas) drawn from the basic
principles of bilateral, synallagmatic contracts.”’ As in the case
of the contract of tenancy (idra), they declare the share-crop-
ping contract (muzara‘a) to be valid on the basis of istihsan, i.e.
of admitting for practical purposes legal solutions that openly
contradict conclusions drawn on the basis of analogical reason-
ing from the basic rules of the Hanafite legal system. They base
this istéhsan on a report about the Prophet according to which
he concluded a share-cropping contract with the Jewish people
of the oasis of Khaibar.?! Sarakhsi adds a practical argument:
labour and the means of production may be divided among
several persons and would remain idle if not combined through
the share-cropping contract.? But the main argument which the
Hanafite jurists adduce against their opponents and on which
they base their istihsdn is that the share-cropping contract is
sanctioned by the ‘recognised custom of people in all countries’
(‘urf zahir fi jamii I-buldan)® and that business practice
(ta‘amul) is a valid reason for abandoning analogical reason-
ing_M
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5. THE ADMISSIBLE COMBINATIONS OF LABOUR AND
THE MEANS OF PRODUCTION

The Hanafite jurists’ istiksan is based on the Prophet’s example
and general custom. The share-cropping contract can, there-
fore, only be legalised to the extent that it coincides with the
Prophet’s example and general business practice.” According
to the jurists, this means that land, seed, work and cattle should
be considered to be the four most important elements of the
process of agricultural production and that, of these four
elements, only two may legally be regarded as forming the
object of the contract (al-ma‘qud “alaihi). They teach that the
share-cropping contract begins as a contract of tenancy (ijara)
and ends as a partnership.?® Because it begins as a special
contract of tenancy based on istihsdn and limited in its applica-
tion to the rules set by the Prophet’s exampie and by general
business practice, the objects leased under the share-cropping
contract (muzara‘a) may be either land or labour. Either the
labourer leases the land or the proprietor of the land leases the
labourer.” The other two means of production, i.e. seed and
cattle, may be combined with land and labour. But separately
they may never become the object of a legally valid share-
cropping contract.?® Only three combinations of the four
elements, that together constitute the process of agricultural
production, are regarded as legally valid: (A) partner A contri-
butes land and seed, partner B contributes work and cattle to
the muzara‘a, (B) partner A contributes land to the muzara‘a,
partner B work, cattle and seed, (C) partner A contributes work
to the muzdraca, partner B land, seed and cattle.?

According to the jurists, in combination (A) the owner of the
land and the seed hires the worker and his cattle, in combina-
tion (B) the labourer who owns seed and cattle is the lease-
holder of the land, and in combination (C) the land owner who
also contributes seed and cattle to the muzara‘a, hires the
labourer.? In all three cases, the share-cropping contract (mu-
zara‘a) begins as a contract of ijdra, in which one partner to the
contract hires the use of the other partner’s land or labour, and
ends as a sharika with both of the partners sharing in the crop.
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6. THE COMMERCIAL UNDERSTANDING OF THE PROCESS
OF AGRICULTURAL PRODUCTION: THE
TRANSFORMATION OF THE ELEMENTS OF PEASANTS’
MUTUAL HELP INTO COMMODITIES

The jurists base their istiksan on the Prophet’s example, general
custom and the practical need for combining the means of
production with labour. Their interpretation of the Prophet’s
example is rejected by Abu Hanifa who insists that the agree-
ment between the Prophet and the people of Khaibar was an
instance of the Prophet’s fiscal policy imposing the kharaj
mugasama on a subject population and not a model for a share-
cropping contract.’! And the very compendia of the Hanafite
jurists make it clear that the reduction of the combination of
labour and the means of production to only three legally valid
forms is not justifiable on the grounds that the means of produc-
tion would otherwise remain idle or that the general custom in
all countries allows only these three legally valid forms.

In fact, Transoxanian authors like Sarakhsi and Qadikhan
constantly refer to other ways of combining labour with the
means of production. These ways of combining labour with the
means of production clearly represent the usages of a peasant
society in which labour and the productive use of land were
considered to be forms of mutual help and not commodities to
be exchanged. The jurists explain these usages in terms of
‘offering help’(i‘ana) or ‘asking for help’ (isti‘ana) if labour is
used gratuitously,** of ‘gratuitous lending’ (iara) if land is used
free of charge,®® and of ‘gratuitous credit’ (gard) if seed is given
free of charge and restored after harvesting.’* These usages
allow for the gratuitous use of land, labour and cattle but not,
according to. the jurists, of seed, because seed is a commodity
that is consumed in the act of sowing and has to be replaced.
The use of land, labour and cattle is no commodity, has no
value of its own and must only be remunerated if it has become
the object of a valid or voidable contract of share-cropping or
tenancy. Otherwise it is regarded as ‘gratuitous lending’ of land
or as ‘offering help’ through gratuitous labour. With regard to
these usages, practically all combinations but not all ratios of
sharing are permissible.* It is easy to see that these usages also
lend themselves to exploitation, e.g. if the owners and adminis-
trators of large estates regard the work of peasants as gratuitous
help or if a powerful man justifies his gratuitous use of peasants’
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land and labour as ‘gratuitous lending’ or help through labour.
In fact, in many of the instances discussed by the jurists, the
whole crop falls to one person, and this may well reflect the
sitnation of large estates and state lands.

But on the whole, there seems to be no reason to doubt that
the gratuitous offering of labour, land and cattle as well as the
‘credit’ of seed reflect usages of a peasant society and have a
social as well as an economic meaning. The share-cropping
contract (rnuzara‘a) transforms these elements of mutual help
of a peasant society into commodities. It dissociates labour and
the means of production from their social and political environ-
ment and meaning and treats them as purely economic
elements, i.e. commodities. But the jurists also use the notions
of ‘offering help’, ‘gratuitous lending’ and ‘gratuitous credit’ in
order to declare permissible share-cropping contracts whose
ratios of sharing do not follow the logic of commodity exchange
and whose combination of labour and the means of production
does not fit into one of the three legally valid combinations of
labour and the means of production (see 3.5 above). In such
instances, the usages of a peasant society are used as non-
commercial elements that help to achieve a greater flexibility of
the muzdra‘a contract.’” By combining forms of mutual help of
a peasant society with the three legally valid forms of muzdra‘a,
the jurists declare legally permissible a great number of combin-
ations of labour and the means of production. But they do not
permit all ratios of sharing. Especially with regard to share-
cropping arrangements between partners who jointly contribute
some of the means of production, the jurists declare voidable all
contracts whose ratio of sharing does not correspond to the
distribution of the seed between the partners (see 3.8b below).
By controlling the sharing of the crop, the jurists try to establish
a hierarchical order among the means of production over
labour. In a subtle way, they uphold their understanding of
labour, seed, land and cattle as commodities in a commercia-
lised system of exchange by controlling the sharing of the crop.

This commercial understanding of the process of agricultural
production transforms the peasant into a ‘proprietor’ of labour
and into a free partner to a contract. In those regions where,
before Islam, the peasants under the share-cropping system
were reduced to serfdom, the legal construction of the contract
of share-cropping may have helped, as Ziaul Haque suggests,®
to emancipate the peasant from the status of a tenant-serf.>* To
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the degree that the jurists helped to spread this contract into
regions that were not formerly part of a fiscal or commercial
share-cropping system, this form of contract must have helped
to legitimise the exploitation of the peasant’s labour by those
who owned or controlled the means of production. There can
be little doubt, however, that Ziaul Haque is right in stressing
the protective effects of a contractual system of share-cropping
if compared to a fiscal or a tributary share-cropping system or a
combination of both, such as was developed under Hanafite law
after the tenth century.

7. UNEQUAL RELATIONS OF PRODUCTION

Under the muzdraa contract, the unequal distribution of the
means of production must necessarily lead to an unequal and
hierarchical relationship between the partners to the contract.
The unequal relationship between the two partners resulting
from combination (C) is obvious. The landless agricultural
labourer or the small peasant who cannot live from his own land
faces a partner who owns land, seed and cattle. Combination
B) must have worked in favour of the well-to-do peasant and
wealthy landowner, who had enough cattle, seed and, according
to the jurists, also salaried labourers and slaves,* to be able to
use them as an investment in the muzdra‘a on peasants’ land.
The weaker partner in this case must have been the poor
peasant having no cattle of his own. Only combination (A)
allows for a balanced relationship between the two partners. In
two out of the three valid combinations, the share-cropping
contract creates an unequal and hierarchical relationship
between the partners based on unequal access to the means of
production.

8. ASSURING THE DOMINANCE OF THE MEANS OF
PRODUCTION OVER LABOUR

A share-cropping contract (muzdra‘a) is valid if it fulfils six
conditions. The partners to the contract must (1) specify the
period of duration of the contract (mudda}, (2} arrange for the
separation (takhliya) between the land and its owner in a way
that allows the working partner to till the soil without any direct,
non-contractual interference by the landowner, (3) name the
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partner who contributes the seed (sahib al-badhr), (4) specify
the kind of seed to be used, (5) specify the share of the crop or
crops that falls due to the partner who does not contribute the
seed, and (6) make sure that a partnership (sharika) with
regard to the crop is established between the partners to the
muzdra‘a contract. Any stipulation that leads to the dissolution
of this partnership makes the share-cropping contract voidable.*!

(a) Much as in the contract of tenancy (ijara), the speci-
fication of the duration of the contract is justified on the
grounds that it serves to define the value of the use of land or
labour.*> The second condition (takhliya) stipulates that the
owner of the land delivers his land to the working partner and
does not himself participate in the cultivation of the field. If the
takhliya, the separation between the land and its owner, is not
fulfilled, the contract of muzara‘a is considered a voidable
contract.** According to Qadikhén, the contract is dissolved if
the owner of the land works in his fields.** But the same author
declares such a muzara‘a to be valid, if it can be assumed that
the owner who works in his own fields offers his help (i“ana) or
is asked by the working partner to give his help (isti‘ana).
Contrary to the conveyance of the land under the contract of
tenancy (ijdra), the fakhliya under the share-cropping contract
does not imply that the cultivator has a free hand to treat the
land as he sees fit. He may be bound to follow the contractual
stipulations regarding the cultivation of the land imposed upon
him by his partner if the work stipulated is of a quality that leads
to an increase in the yield of agricultural production.*® The
tenant under a contract of tenancy (ijdra) may or may not use
the land after it has been conveyed to him. The working partner
under a share-cropping contract can be forced by the gadi to
work and till the soil immediately after the land has been deliv-
ered to him.¥’ In fact, it seems that under the contract of muzd-
ra‘a the takhliya serves mainly as a necessary condition for the
enforcement of the labour of the working partner in combin-
ations (A) and (C) or as a means to secure the stronger
partner’s control over the land in combination (B).

The weaker partner in combinations (A) and (C) can be
forced to work immediately after the conclusion of the contract
and the conveyance of the land, whereas the owner of the seed
can only be forced to work after the sowing of the seed. The
zahir ar-riwdya, the Hanafite legal tradition as embodied in the
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writings ascribed to Shaibani, consistently defines work under
the share-cropping contract as a production factor, i.e. as work
that is necessary in order to produce the average amount
{muctad) of crops.* The working partner is under no obligation to
perform labour that is not necessary in order to obtain the
average yield* umnless his partner stipulates this work in the
contract. Any stipulation of labour that constitutes a one-
sided burden on the working partner to the exclusive advantage
of the stronger partner is invalid. This holds true for all kinds of
work whose effect would last longer than the contract of muzdra‘a
and would thereby constitute one-sided advantages for the non-
working partner.®' It also holds true for all kinds of work that
have to be performed after the ripening of the crop. These tasks
are not, according to the gdhir ar-riwdya, included among the
duties of the working partner and cannot be the object of a
share-cropping contract.>> But many Hanafite jurists in Central
Asia consider the work of harvesting, threshing, etc. to be
included among the duties of the working partner.>® It seems
that the interest of early Hanafite law in defining labour as a
production factor was gradually replaced by later jurists’ interest
in securing maximum advantages for the stronger partner.

On the other hand, the protection that the zdhir ar-riwaya
grants to the working partner through defining labour as a
production factor is effective only in short-term coatracts of
share-cropping. But jurists of Central Asia, such as Sarakhsi
and Qadikhan, discuss share-cropping contracts with terms
ranging from five to 30 years.”* Such a long-term muzara‘a is
perfectly valid according to all Hanafite jurists who unani-
mously hold the opinion that the duration of the share-cropping
(muzara‘a) should not, on the one hand, surpass the life expec-
tancy of the partners to the contract and should not, on the
other hand, be so short as not to allow the growing of a crop:
But any duration of the contract that lies between this minimum
and maximum period is legally valid.’> This means that in
combination (C), the dependency of the working partner could
in fact last for a lifetime. In that case, his work could never
produce effects that would last longer than the contract. He
could legally be forced to do all agricultural work that would
normally lead to an increase in the yield of the crop and,
according to later jurists, all agricultural work that customarily
has to be performed by the working partner. It is significant, I
think, for the dependent status of the weaker partner to a mu-
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zara‘a, that the jurists speak of the ‘flight’ (hurub) of the
working partner during the duration of the contract, an action
which they carefully differentiate from his ‘absence’ (ghaib)
after the end of the contract.® Under a long-term share-crop-
ping contract, the peasant in combination (B) has to deliver his
land to the stronger partner for a period of up to 30 years.*” It is
obvious that he thereby risks losing the ownership of his land.
At the same time the jurists make it clear that, under a long-
term share-cropping contract, the landowner’s share of the crop
may continually diminish.*®

Contrary to the contract of tenancy, the valid share-cropping
contract does not entitle the working partner to sublease the
land in a muzdra“a unless the owner of the land in combinations
(A) and (C) explicitly grants him this right.*® In combination
(B), the working partner, who also contributes seed and cattle,
is entitled to sublease the land to a second working partner.®
Again it is obvious that these legal ordinances are meant to
strengthen the position of the partner who contributes most of
the means of production to the muzara‘a.
(b) The hierarchical forms of the relations of production under
the share-cropping contract (muzdra‘a) are accentuated by the
privileges granted to the owner of the seed. Quite naturally, the
jurists stress the importance of the seed in agricultural produc-
tion. Some jurists regard the seed as the capital in a partnership
of work and capital.®! Others try to justify the limitation of the
legally valid combinations of labour and the means of produc-
tion through a special theory according to which land and seed,
on the one hand, and labour and cattle, on the other hand, are
related species (mufajdnis) because their nature causes a mutual
reinforcement of their productive qualities. Therefore, the
combination of elements that represent related species is legally
valid and seed is considered to ‘follow’ the land, cattle is consid-
ered to ‘follow’ labour. To such a combination of related species
a third means of production or labour may be added.®

In fact, the importance given to the seed may reflect older
stages of agricultural production. But under the share-cropping
contract it mainly serves as a symbol for the dominant position
of the partner who contributes most of the means of production.
The importance attributed to the contribution of seed is decisive
for establishing an imbalance between the partners to the
contract. Seed (just as cattle) can never be the object
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(al-ma‘qud ‘alaihi) of a share-cropping contract (muzara‘a).
Only in combination with land or labour is it recognised as a
means of production that can legally form part of a share-
cropping contract. In all three legally valid combinations of
labour and the means of production it is used as an investment
that indicates the dominant partner. As the jurists put it, it is
always the owner of the seed who leases either land or labour.?
Obviously, in two of the three legally valid combinations of
labour and the means of production, i.e. combinations (B) and
(C), the owner of the seed is the economically stronger partner
who contributes most or all means of production. Through the
special privileges conferred upon the owner of the seed, he also
becomes the stronger partner in combination (A).

It is a natural fact that the owner of the seed decides which
crop or crops® are to be cultivated under the share-cropping
contract. But it is a social and legal fact that, in combination
(B), the landowner is not entitled to ask for a guarantor to
guarantee that the working partner will fulfill his duties, whereas
in combinations (A) and (C) the landowner, who also contri-
butes the seed, is entitled to ask for such a guarantor.®® It is a
social and legal, not a natural, fact that the contract is immedi-
ately binding for the partner who does not contribute the seed,
whereas it is not binding for the owner of the seed.®® In combin-
ations (A) and (C) the working partner must prepare the soil
for the sowing. The jurists expect him to plough the field, to dig
irrigation ditches or to level the ground, if these tasks are neces-
sary for the sowing of the seed and the growing of the crop.¢ If,
after concluding the contract, the working partner refuses to
execute such necessary work, the gdgi may force him to work.®

For the owner of the seed, on the other hand, the contract of
share-cropping (muzdra‘a) becomes binding only after the
sowing of the seed. If he refuses to deliver the seed to the
working partner after the ploughing of the field, the digging of
the ditches and the levelling of the ground, the owner of the
seed owes nothing to the working partner. This solution is justi-
fied by the following legal reasoning: the use of human labour
has no value and is not warranted against damage except under
a contract of tenancy (ijdra) or share-cropping (muzdra‘a).
Before the sowing of the seed this contract is binding only for
the working partner and not for the owner of the seed. There-
fore the owner of the seed is under no legal obligation to pay a
recompense to the working partner.®® The owner of the seed
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may be religiously and morally obliged to pay the ‘fair rent’ to
the labourer, but that is a matter between God and the owner of
the seed and does not affect the legal solution.” In combin-
ations (A) and (C), therefore, the contract of muzdra‘a before
the sowing of the seed is a perfect legal basis for gratuitously
exploiting peasant labour. At this stage the peasant who contri-
butes labour (in combinations (A) and (C)) runs the risks of
working without remuneration and the peasant who contributes
only land to the muzara‘a (combination (B}) runs the risk that
his field will remain uncultivated because the stronger partner
finds it more promising to invest his seed and cattle in other
lands. Only after the sowing of the seed is the muzara‘a
contract equally binding for both partners.

The sixth condition for a valid share-cropping contract
establishes the joint ownership of the partners with regard to the
crop. The jurists leave the distribution of the shares of the crop
to the stipulation of the partners to the contract.”! In the case of
partners who jointly contribute some of the means of produc-
tion, Transoxanian authors, such as Sarakhsi and Qadikhan,
restrict this liberty of stipulation.” They base this restriction on
a legal doctrine that is shared by all Hanafite jurists. According
to this legal doctrine, a valid claim to a share in the crop may be
based on one of two sources. One of these two sources is ‘the
growth of one’s property’ (nama’® milkihi), the other one is the
contract. The claim of the seed owner to a share in the crop is
based on the fact that the crop is the result of the ‘growth of his
property’. In combinations (A) and (C) the claim of the
working partner to a share in the crop is based only on the
contract, as is the land owner’s claim in combination (B).”
Under a share-cropping contract between partners who jointly
contribute some of the means of production, the difference
between the two sources of a legally valid claim to a share in the
crop has important legal consequences: it prohibits all stipulated
ratios of sharing in the crop that do not correspond to the
distribution of the seed among the partners. If the shares of the
crop do not correspond to the contribution of land and cattle
among the partners, the jurists try to legalise the stipulated
ratios of sharing by explaining them in terms of ‘offering gratui-
tous help’ or ‘gratuitous lending’ of land.” But if the shares of
the crop do not correspond to the distribution of the seed
among the partners, the jurists declare the share-cropping
contract to be voidable.”
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Seed is considered to be the most important means of
production.’ It differs from land and cattle in that it cannot be
used in the production process without being consumed. Seed
being a commodity with a commodity value cannot, therefore,
be offered gratuitously. If two partners jointly contribute the
land to a share-cropping contract and the non-working partner
contributes the seed, the partners are not allowed to stipulate an
equal share in the crop. Such a stipulation makes the contract
voidable and the whole crop falls to the partner who contributes
land and seed. The working partner has a claim to the “fair rent’
(wirat al-mithl) for his work and for his part of the land.”” It is
obvious that such a legal mechanism serves to dissolve forms of
collective production, to create unequal relationships between
the partrers and to ‘commercialise’ the production process by
considering the constituent elements of this process to be
independent production factors that have to be remunerated
according to their market value. The role of seed as the most
important production factor serves as a means to restrict the
autonomous application of the usages of mutual help among
partners who jointly hold land and other means of production.

Under a valid rnuzdra®a contract, in which none of the means
of production is contributed jointly, the contributor of the seed
of cereals enjoys a privileged position only with regard to the
appropriation of straw. If the partners do not contractually
stipulate the ratio of the shares of the straw, it falls to the owner
of the seed because the straw is said to be the resuit of the
‘growth of his property’ and no contractual stipulation gives his
partner a claim to it. On the other hand, it is impossible, accord-
ing to the jurists, to insert a stipulation into the contract that
gives the working partner, who did not contribute the seed, a
claim to the whole yield of the straw. It is argued that the straw
is the result of the growth of the seed owner’s property and that
no contractual stipulation can nullify his claim. The contractual
claim can always be nullified if the contract is declared voidable,
whereas the claim that results from the ‘growth of one’s
property’ can never be nullified.” The contract may support the
claim that results from the ‘growth of one’s property’. It may, in
the case of the straw, modify it. It can under no circumstances
nullify it. At most, the working partner may have half of the
straw if there is a contractual stipulation to this end.”
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9. THE ‘VOIDABLE’ CONTRACT OF SHARE-CROPPING
AND THE SEED OWNER’S DOMINANT POSITION

With regard to the voidable share-cropping contract (muzdra‘a
fasida), the teaching concerning the two sources of a legally
valid claim to a share in the crop has the most important legai
consequences. A contract becomes voidable () if it does not
fulfil the six conditions mentioned above (3.8 above), and (b) if
the combination of labour and the means of production does
not follow the prescribed patterns of Hanafite law (3.5 above),
and is not explainable in terms of ‘gratuitous help’ or ‘gratuitous
lending’, (c) if partners who jointly contribute some of the
means of production stipulate a ratio of sharing in the crop
which does not correspond to their contribution of the seed (3.8
(b) above), and (d) if conditions are imposed on the labourer
that serve solely the interest of the non-working partner (3.8 (a)
above).® Under a voidable contract, the partner whose claim to
a share in the yield of the crop is based only on the contractual
stipulation loses the right to his share. The whole crop falls to
the owner of the seed, because it is the result of the ‘growth of
his property’.®! The partner with a contractual claim receives
only the ‘fair rent’ (ujrat al-mithl) for his labour (combination
(C)), for his labour and cattle (combination (A)) or for his land
(combination (B)).*” His claim to the ‘fair rent’ is based on the
fact that land and labour were the objects of a voidable contract
and, therefore, warranted against damage.*

The legal consequences of the voidable contract demonstrate
that the teaching on the two sources of the legally valid claim to
a share in the crop legitimises the dominance of the means of
production over human labour. This is obvious with regard to
the results of a voidable contract in combinations (A) and (C).
It is impressively underlined by the jurists’ special solution for a
voidable contract in combination (B). The jurists stress the fact
that in combination (A) and (C) it is the legal and the moral
right ( yafibu lahu) of the partner who contributes land and seed
to consume the whole yield of the crop after paying the ‘fair
rent’ to the weaker partner.®* In combination (B) the appropria-
tion of the whole crop is the legal right of the partner who
contributes seed, cattle and labour because the crop is the
‘growth of his property’. Morally, however, he is not entitled to
consume the whole crop (wa-I-khariju kulluhu la yatibu lahu).
It is his moral right to appropriate that amount of the crop
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which corresponds to the value of his seed dnd of the ‘fair rent’
that he paid to the owner of the land. The rest of the crop,
according to the jurists, should be distributed as alms, ‘because’,
as Kasani has it, ‘even if it were the produce of his own seed it
[was grown] on someone else’s land under a voidable contract,
so that it is possible to suspect it of being a dirty gain and there-
fore, the [correct] way is to distribute it as alms.’®*

Obviously, the appropriation of gains that are legally
acquired under a voidable contract may cause moral reprehen-
sions. But in this respect, the use of land differs from that of
human labour. Under a voidable contract of share-cropping, the
use of land is morally reprehensible, the use of human labour is
not. Under a voidable contract, the partner who contributes
only his labour has neither a legal nor a moral claim to a share
in the crop. The partner who contributes labour, seed and cattle
acquires a legal claim to the appropriation of the crop under a
voidable contract, but is not morally entitled to consume the
crop. Only the partner who contributes seed and land or seed,
land and cattle enjoys the legal and the moral right to appropri-
ate the whole crop. Law and morality support the dominance of
the means of production over labour.

10. QADIKHAN’S NEW CONCEPT OF RENT

In discussing share-cropping relationships that are not based on
a muzara‘a contract, Qadikhan introduces elements of a new
doctrine on rent that, in later centuries, came to have a long-
lasting and far-reaching influence on Hanafite law. He states
that his teacher differentiates between lands that are held by
their owners for the sole purpose of cultivating them through a
share-cropping relationship and other lands that are not held for
this purpose. He calls the first type of land ‘lands that are held
in order to be given over to share-croppers’ (al-ard al-mu‘adda
li-daf<iha muzara‘ar®). It is obvious that this land is held by its
owners in order to appropriate a rent in kind. According to
Qadikhan’s teacher, every use of the ‘lands that are held in
order to be given over to share-croppers’ should be regarded as
establishing a share-cropping relationship between the user and
the owner, even if no share-cropping contract has been
concluded. This legal ordinance is subject to the condition that
the share of the working peasant is fixed by custom and does
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not change.®® Qadikhan stresses that this legal ordinance does
not apply to other forms of landed property.%’

To the best of my knowledge, this is the first instance of legal
reasoning suggesting that the contract is not a necessary condi-
tion of the obligation to pay rent. This type of legal reasoning
clearly differentiates between the landed property of the rentier
class and other forms of landed property. It amounts to saying
that anyone who uses the landed property of a rentier enters
into a share-cropping relationship with him, whereas anyone
who uses the landed property of a peasant is ghdasib, a person
who makes unauthorised use of the land and does not have to
pay rent. The rentier has a ‘natural’ claim to the rent that results
from the fact that he holds his property for the sole purpose of
appropriating rent. Therefore, his claim to rent is valid without
a contractual basis, Qadikhan applies the concept that gives a
privileged legal position to the rentier’s land also to urban real
estate (al-mu‘add li-I-istighlal).*® But he is far from drawing all
the logical and legal conclusions from this concept that, in later
centuries, were to be incorporated into the Hanafite doctrine on
rent. He knew that the privileged legal position granted to the
rentier’s property contradicted all analogical reasoning drawn
from the pre-classical and classical traditions of the Hanafite
school. He, therefore, based it on istihsan. He stated that the
solution presupposes that the share of the labourer is fixed by
custom and does not change. And he also made it dependent on
the social standing and the intention of the person who makes
unauthorised use of the land: ‘If it is known’, said Qadikhan,
‘that he cultivated it in an unauthorised way, for example if the
cultivator admitted during the cultivation [of the field] that he
cultivated it on his own account and not as part of a share-
cropping [relationship], or if the man does not belong to those
[social groups] who hold land under a share-cropping [relation-
ship] and if he proudly refuses to do so, then he is considered to
be a person who makes unauthorised use, the yield is [all] his
and he is under the obligation [to pay the recompense for| the
diminution of the value of the land. The same holds true if he
admits after cultivating [the field] and says: I made unautho-
rised use [of the land] when I cultivated [the field]’ (fa-in ulima
annahu zara‘ahd ghasb™ bi-an aqarra z-zdriu ‘inda z-zar‘i
annahu yazra‘uhd li-nafsihi la cala I-muzdra‘a au kana r-rajulu
mimman la ya°khudhu l-arda muzara‘at™ wa-ya’nafu “an dha-
lika yakuna ghasib®™ wa-yakunu I-khariju lahu wa-‘alaihi
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nuqgsanu l-ard. wa-kadha lau aqarra ba‘dama zara‘a wa-qala
zara‘tu ghasbh™).¥’

In the work of Qadikhan the concept of a privileged position
of the rentier’s landed property is still of minor importance. It is
applicable only to a muzara“a and subordinate to the condition
that a general and unchanging custom fixes the labourer’s share.
It also presupposes the willingness of the labourer to enter into
a share-cropping relationship and his being of an appropriate
social status. It is true that Qadikhan refers to jurists who appar-
ently applied this principle in a more general way with regard to
the wagf land and orphans’ landed property, but Qadikhan
himseif apparently does not yet consider this legal opinion to be
binding for the mufti because, as he says, it contradicts the zahir
ar-riwaya, the literary Hanafite legal tradition.”® Qadikhan also
applies the concept of giving privileged legal status to the
rentier’s property (mu‘add li-l-istighlal) to tenancy relation-
ships concerning urban real assets. But again the application of
the concept is not general and systematic. It remains restricted
to individual instances. The general picture that emerges from
Qadikhan’s fatawa is that the concept of privileged legal status
of the rentier’s property was largely acknowledged among
Hanafite jurists in Central Asia during the twelfth century and
that its application started to gain ground, but that it was not yet
systematically applied to all instances concerning the rentier’s
property and that the muftis were not yet obliged to follow this
concept. When, in later centuries, Hanafite jurists in the
Ottoman Empire systematically applied this principle, they
contributed to diminishing the importance of the contractual
element in tenancy and share-cropping relationships and helped
to give a tributary character to the rent that made it largely
impossible to differentiate between peasants’ taxes and their
rent.

11. A COMPARISON BETWEEN IJARA AND MUZARA‘A

It should be clear from the discussion of the muzdra‘a above
(3.1-9) that the status of the peasant who contributes only
labour or land in the muzaraa is much worse than the status of
the tenant under a contract of tenancy (ijara). With regard to
the cultivation of the fields, the working partner is bound to
follow, up to a certain degree, the stipulations inserted into the
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contract by the stronger partner. Before the sowing of the seed,
the contract is unilaterally binding for the peasant who invests
only labour and land. The labour that he performs at this time is
lost to him, if the stronger partner decides not to deliver the
seed to him. The land that he may deliver to the stronger
partner in combination (B) may not be cultivated at all in that
year and he may remain without any rent. The peasant who
contributes only labour can be forced to work during the whole
duration of the contract. Under a long-term muzdra‘a he may
be forced to perform dependent labour throughout his life. He
is not entitled to sublease the land unless the stronger partner
explicitly grants him this right. The peasant who contributes
only his land may, under a long-term muzara‘a, lose the control
of his land for decades. The sharing of the crop is largely deter-
mined by the distribution of the means of production between
the partners to the contract. In addition, the Hanafite jurists
teach that two sources for a valid claim to a share in the crop
exist. The source of the peasant’s claim, who contributes only
land or labour, is the contract. The source of the economically
stronger partner’s claim is his ownership of the seed. Under all
voidable share-cropping contracts, the owner of the seed, who is
always the economically stronger partner, has a claim to the
whole crop.

The concept of the privileged position of the rentier’s
property — apart from being the result of social and economic
developments — seems to be a radical application of the princi-
ple of the two sources for a valid claim to a share in the crop. It
makes the rentier’s ownership of the means of production the
source of a non-contractual claim to the rent. Under all condi-
tions, the peasant who contributes only land or labour to the
muzdra‘a is clearly in a dependent position vis-a-vis the
stronger partner. In the Mamluk and Ottoman periods the
peasant ceases to be regarded as a kharaj payer and an owner of
landed property. He is more and more considered to be a share-
cropper (mugzari) on state, iqta‘ (timdr) and wagqflands and on
the private landed property of rentiers.
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40. Sarakhsi, Mabsiy, vol. 23, pp. 26-7, see p. 16 which underlines
that in such a case, the working partner has the right to leave, because
his slaves, hirelings and ‘boys’ (ghilman) will work in his place. See also
ibid., p. 69; Qadikhan, Kitab al-Fatawd, vol. 3, p. 155. There are
instances of the combinations (A) and (C) under which, according to
the jurists, the working partner may employ salaried labour. Sec
Sarakhsi, Mabsay, vol. 23, p. 70. On the other hand ibid., pp. 127-8
and Qadikhan, Kitab al-Fatawa, vol. 3, p. 182 declare it to be legally
admissible that the working partner under combinations (A) and (C) is
asked to nominate a guarantor (kafil) for the labour, because the
working partner incurs the obligation to perform enforceable work.

41. Special stress is placed on the specification of the term by
Qudern, al-Kitab, vol. 2, p. 230 and Samarqandi, Tuhfat al-Fuqaha®,
vol. 3, pp. 366-7. The list of six conditions is given by Sarakhsi, Mab-
saf, vol. 23, p. 19. Marghinani, al-Hiddya, vol. 8, p. 34 adds that the
land must be suitable for cultivation and that the partners to the
contract should enjoy the capacity of concluding contracts. Babarti,
Sharh al-‘Indya, vol. 8, p. 34 discusses only some of the conditions.
Qadizadeh, Nat@*ij al-Afkar, vol. 8, pp. 150-6 offers the most exten-
sive discussion of the six conditions. Kasani, Bada’i¢ as-Sana’i‘, vol. 6,
pp. 176-9 follows a different arrangement in discussing the conditions.

42. Sarakhsi, Mabsuy, vol. 23, p. 19; Marghinani, al-Hiddya,
vol. 8, p. 34; Babarti, Sharh ai-‘Indya, vol. 8, p. 34; Qagikhan, Kitab
al-Fatawa, vol. 3, pp. 150-1. It is important to note that all jurists
mention the dissenting opinion of Transoxanian authorities who do not
consider the specification of the term of the muzdra“a to be a necessary
condition under all circumstances.

43. Sarakhsi, Mabsit, vol. 23, pp. 19, 21, 22, 109, 152, 153;
Samarqandi, Tuhfat al-Fuqaha>, vol. 3, pp. 365, 368; Marghinani, al-
Hidaya, vol. 8, p. 34; Qadikhan, Kitab al-Fatawa, vol. 3, p. 155;
Kasani, Bada’i® as-Sana®if, vol. 6, p. 178.

44. Qadikhan, Kitab al-Fatawa, vol. 3, p.-151.

45. Ibid., pp. 154, 179.

46. Sarakhsi, Mabsut, vol. 23, pp. 38-9, 65; Kasani, Bada’i‘ as-
San@’ic, vol. 6, p. 181; Babarti, Sharh al-Inaya, vol. 8, p. 44; Qadi-
khan, Kitab al-Fatawa, vol. 3, pp. 161, 164.

47. Sarakhsi, Mabsuag, vol. 23, p. 26 states that: ‘the labourer is
forced to cultivate it [i.c. the land] and it does not matter whether he
wants to abandon agriculture in that year or not, because he is the hire-
ling (ajir) of the owner of the land and the hireling under a valid
contract is under the obligation to fulfil [the duties] to which he
committed himself’, see also pp. 50-1. In these words Sarakhsi
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abandons the old Hanafite tradition. Under the contract of tenancy, the
tenant’s intention to change his occupation constitutes a valid reason for
the dissolution of the contract. The Harafite tradition has it that all
‘excuses’ that constitute valid reasons for the tenant’s dissolution of the
contract of tenancy should also be considered valid reasons for the
working partner’s dissolution of the share-cropping contract (muza-
ra‘a). See Kasani, Bada“i* as-Sand’i‘, vol. 6, p. 184, see also p. 182;
Samarqandi, Tuhbfat al-Fuqahd®, vol. 3, p.369; Marghinani, al-
Hiddya, vol. 8, p. 41; Babarti, Sharh al-‘Indya, vol. 8, p. 41. Samar-
qandi, Tuhfat al-Fugaha®, vol. 3, p. 369 and Késani, Bada i ag-Sana>
i, vol. 6, p. 184 state that the working partner’s intention to travel and
leave the countryside constitutes a valid reason for the dissolution of the
contract. Sarakhsi, Mabsiy, vol. 23, p. 27 differs from their approach in
that he does not regard the working partner’s intention to give up
agriculture as a valid reason for the dissolution of the contract. But,
p. 27, he also insists that the intention of the working partner to travel
(safar) may, in the case of muzara‘a, but not in the case of mu‘amala,
constitute a valid reason for the dissolution of the contract. Sarakhsi’s
discussion is not altogether clear except for the fact that the working
partner who employs slaves and salaried labour may at any time leave
the countryside.

48. Work is considered to be the decisive production factor.
Sarakahsi, Mabsuay, vol. 23, p. 17:

“The proof for the fact that work influences the yield of the crop is
that the person who makes unauthorised use of seed and land has a
right to the crop if he cultivates |the field], because the crop is the
result of his work’.

Sarakhsi considers it to be the ‘capital’ of the labourer that influences
the yield of the crop, ibid., p. 36. On p. 61 he states: all this is obtained
through his labour and the force of the land of his partner’ (f/i-anna
hadha kullahu hasit** bi-‘amalihi wa-bi-quwati ardi sahibihi). See also
p- 37. Only the kind of work that produces the crop and increases its
yield is enforceable against the labouring partner, see ibid., pp. 37, 38,
39, 59; Samarqandi, Tuhfat al-Fugaha®, vol. 3, p. 368 (mu‘tad);
Babarti, Sharh al-“Indya, vol. 8, p. 44, Qadikhan, Kitdb al-Fatawa,
vol. 3, p. 163 (muctad), p. 164; Kasani, Bada’i¢ ag-Sand”ic, vol. 6,
pp. 180, 182.

49. Sarakhsi, Mabsuy, vol. 23, p. 38: ‘Only the work that is neces-
sary to obtain the [average] yield is obligatory upon him if the contract
does not contain any further stipulations’ (fa~inna [-“amala lladhi la
budda minhu li-tehsili I-khardji yasiru mustahagq™ “alaihi bi-mutlaqi
[-“agd). 1t is only through special stipulations that the working partner
can be contractually obliged to perform work that improves the quality
of the crop. Without such stipulations he is obliged to perform the work
that is necessary to obtain the average crop. Samarqandi, Tuhfat al-
Fugaha®, vol. 3, p. 368:

. if the muzdra‘a contract has been concluded without further
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stipulations, must the worker plough? If the situation is such that the
land will produce an average yield (zar* mu‘tad) without the plough-
ing: it is not obligatory on him [to plough], and if it does not
produce an average yield [without ploughing], then he will be forced
to do the ploughing, cven if the land [without the ploughing] yields
something (shai® galil), because he is obliged to perform the work of
cultivation without any further stipulations (/i-annahu wajaba ‘alaihi
mutlaqu “‘amali z-zir@*a) and that applies to the lowest degree of
average work (fa-yaga‘u ala adna ‘amal™ mu‘tad), but the trifling
amount of a crop that is not the average is not considered (fa-amma
ghairu I-mu‘tadi mina z-zari I-qalili fa-1a “ibrata bih).

For the ‘average yield” as the measure of the enforceable labour, see
also Qadikban, Kitab al-Fatawa, vol. 3, p. 163; Kasani, Badad“i as-
Sana’ic, vol. 6, p. 182, see p. 180.

50. Sarakhsi, Mabsiy, vol. 23, pp. 38-9, see pp. 64, 65, 152, 153,
Samarqandi, Tuhfat al-Fugaha®, vol. 3, pp. 367-8; Babarti, Sharh al-
<Inaya, vol. 8, p. 44 states that the working partner can be contractually
obliged to perform all work that increases the yield of the crop. This is
also the teaching of Qadikhan, Kitab al-Fatawd, vol. 3, pp. 163-4, who
insists that no contractual stipulation may be enforced against the
working partner that docs not increase the yield or damages the land,
see also Kasam, Bada’i® ag-Sana’i, vol. 6, p. 182 and Sarakhsi, Mab-
saf, vol. 23, pp. 152-3.

51. Iid,, p. 39; Qadikhan, Kitab al-Fatawa, vol. 3, pp. 161, 162,
164; Kasani, Bada’ic ag-Sana’ i, vol. 6, p. 181; Samarqandi, Tuhfar al-
Fugaha?, vol. 3, p. 367.

52. Sarakhsi, Mabsit, vol. 23, pp. 37, 46; Samarqandi, Tuhfat al-
Fuqahd®, vol. 3, p. 368; Kasani, Bada’i as-Sand’i*, vol. 6, pp. 180,
181; Qadikhan, Kitab al-Fatawd, vol. 3, p. 161; Marghinani, al-
Hidaya, vol. 8, p. 44; Babarti, Sharh al-‘Inaya, vol. 8, p. 44.

53. Samarqandi, Tuhfat al-Fuqahd’, vol 3, p. 368 refers to the
teaching of Abi Yusuf and of the ‘scholars (mashdyikh) of Khurasan’.
Kasani, Bada’i¢ ag-Sana’i, vol. 6, p. 181 refers to the muftis of Trans-~
oxania and to Nasir b. Yahyd and Muhammad b. Salma whom he
reckons among the ‘mashdyikh of Khurasan’. Sarakhsi, Mabsuy,
vol. 23, pp. 36-7 refers to Nasir b. Yahyd and Muhammad b. Salma
and Abi Bakr Muhammad b. al-Faql. Sarakhsi’s statement that: ‘it is a
valid practice in our region too’ to shift this burden on the working
partner’s shoulders is often quoted by later jurists; see Marghinani, al-
Hidaya, vol. 8, pp. 44-5 and Babarti, Shark al-“Indya, vol. 8, pp. 44-5
as well as Qadikhan, Kitab al-Fatawa, vol. 3, pp. 161-2, who extens-
ively quotes Sarakhsi and adds other authorities that make the working
partner liable for losses that occur because he did not perform these
tasks in due time.

54. Sarakhsi, Mabsii, vol. 23, pp. 41, 52-3, 61; Qagikhan, Kitab
al-Fatawa, vol. 3, pp. 152, 164.

55. Samarqandi, Tuhfat al-Fugahd®, vol. 3, pp. 366-7; Marghinani,
al-Hidaya, vol. 8, p. 34; Babarti, Shark al-‘Indya, vol. 8, p. 34; Qadi-
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khan, Kitab al-Fatawa, vol. 3, pp. 150-1.

56. Sarakhsi, Mabsat, vol. 23, p. 48; Qadikhan, Kitgb al-Fatawa,
vol. 3, p. 178.

57. Sarakhsi, Mabsiy, vol. 23, p. 41; Qadikhan, Kitab al-Fatawa,
vol. 3, p. 152.

58. Sarakhsi, Mabsiiy, vol. 23, p. 64; Qadikhan, Kitab al-Fatawa,
vol. 3, pp. 152-3.

59. Sarakhsi, Mabsat, vol. 23, pp. 70-1; Qadikhan, Kitab al-
Fatawa, vol. 3, p. 171. A sublease withcut such an explicit authoris-
ation is considered to be a casc of ghasb, ‘unauthorised use’ of the land,
Sarakhsi, Mabsit, vol. 23, pp. 70, 71, 72, 73; Qadikhan, Kirab al-
Fatawa, vol. 3, p. 171.

60. Sarakhsi, Mabsiay, vol. 23, pp. 75, 77, Qadikhan, Kitab al-
Fatawa, vol. 3, p. 171, because, it is argued, the partner who contri-
butes seed, cattle and work leases the land. As a leaseholder of the land
he enjoys the same rights as the tenant in a contract of tenancy (gara).

61. This is explicitly stated by Sarakhsi, Mabsut, vol. 23, p. 17 who
refers to land and seed as the equivalent of the capital (mal) in the mu-
daraba. The analogy to the mudaraba is rejected by Babarti, Sharh al-
‘Indya, vol. 8, p. 33 on the grounds that under ijara and muzdra‘a
contracts, the period of duration of the contract must be specified
(because this is the only way to evaluate the use of land and labour).
Qadlizadeh, Nata’ij al-Afkar, vol. 8, p. 33 also rejects the analogy of
the mudaraba.

62. Sarakshi, Mabsit, vol. 23, p.20; Babarti, Sharfi al-
‘Inaya, vol. 8, p. 36; Qadizadeh, Natd ij al-Afkar, vol. 8, p. 35; Qadi-
khan, Kitab al-Fatawa, vol. 3, p. 158.

63. See notes 27 and 28 above.

64. Under combination (B) the owner may stipulate which seed
shall be grown on his fields, but once the seed owner has signed the
contract and sowed the seed, it is evidently the seed owner who decides
which crops arc to be grown on the field. It is possible to stipulate the
sowing of more than one crop (and the use of more than one method of
cultivation) under one muzara‘a contract. The problems resulting from
these stipulations are discussed under the term tabid, sec Sarakhsi,
Mabsiyt, vol. 23, pp. 40-3, 63-4. For tahwil sce ibid., pp. 65-6. See
Qadikhan, Kitab al-Fatawd, vol. 3, pp. 151-2.

65. Sarakhsi, Mabsay, vol. 23, pp. 126-7; Qadikhan, Kiab al-
Fatawa, vol. 3, p. 182,

66. Sarakhsi, Mabsuy, vol. 23, pp. 26, 40, 41, 42, 45, 46, 47, 54;
Samarqandi, Tuhfat al-Fuqaha®, vol. 3, p.369; Marghinani, al-
Hidaya, vol. 8, p. 41; Babarti, Sharh al-‘Indya, vol. 8, p. 41; Qadiza-
deh, Nata>ij al-Afkar, vol. 8, p. 41; Qadikhan, Kitab al-Fatawd, vol. 3,
p. 174; Kasani, Bada’ic as-Sana®ic, vol. 6, p. 182.

67. Sarakhsi, Mabsaf, vol. 23, p. 47 describes the labour to be
expected, see pp. 38, 40, 44; se¢ also Samarqandi, Tuhfat al-Fuqaha’,
vol. 3, p. 369; Marghinani, al-Hidaya, vol. 8, p. 41; Babarti, Sharh ai-
“Inaya, vol. 8, p. 41; Kasani, Bada>i* ag-Sana*ic, vol. 6, p. 182.

68. Sarakhsi, Mabsidt, vol. 23, p.26; Samarqandi, Tuhfat al-
Fugaha®, vol. 3, p. 368; Kasani, Bada’i¢ as-Sana’i‘, vol. 6, p. 182;
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Qagikhan, Kitab al-Fatawa, vol. 3, p. 174; Marghinani, a/-Hidaya,
vol. 8, p. 41; Babarti, Sharh al-‘Inaya, vol. 8, p. 41.

69. Sarakhsi, Mabsit, vol. 23, p. 47 and for further risks at
the unilateral stage of the contract, see p. 54, Babarti, Sharh al-
‘Inaya, vol. 8, p. 41; Qadizadeh, Nara’ij al-Afkar, vol. 8, p. 41;
Samarqandi, Tuhfat al-Fugahd®, vol. 3, p. 369.

70. Sarakhsi, Mabsuy, vol. 23, p. 47: ‘this is the answer as far as the
legal ordinance is concerned, but between him and his Lord it is right
that he should pay the “fair rent” of the labourer’s work to him ...’ See
also Qadikhan, Kitdb al-Fatawa, vol. 3, p. 174; Marghinani, al-
Hiddya, vol. 8, p. 41.

71. Sarakhsi, Mabsif, vol. 23, p.20; Samarqandi, Tuhbfat ai-
Fugaha®, vol. 3, p. 362; Marghinani, al-Hidaya, vol. 3, p. 39; Babarti,
Sharh al-“Inaya, vol. 8, p. 39; Qadizadeh, Nata*ij al-Afkar, vol. 8,
pp. 39-41; Kasani, Bada®i® ag-Sana*i, vol. 6, pp. 177, 182.

72. Sarakhsi, Mabsiy, vol. 23, pp. 27-32, 107 passim; Qadikhan,
Kitab al-Fatawa, vol. 3, pp. 158, 159, 160.

73. For the two sources see Sarakhsi, Mabsut, vol. 23, pp. 23, 67,
68; Samargandi, Tuhfat al-Fuqahd®, vol. 3, p. 362; Kasani, Bada’i°
as-Sana’ic, vol. 6, p. 181; Qadikhan, Kitab al-Fatawa, vol. 3, pp. 154,
158, 159, 160; Marghinani, a{-Hiddya, vol. 8, pp. 39-40; Babarti,
Sharh al-“Inaya, vol. 8, pp. 39-40. For the teaching according to which
the partner who does not contribute the seced has only a contractual
basis for his claim, see Sarakhsi, Mabsiy, vol. 23, pp. 23, 67, 87;
Samarqandi, Tukfat al-Fuqaha®, vol.3, p.362; Marghinani, a/-
Hidaya, vol. 8, p. 34; Kasani, Badd’ic ag-Sana’i¢, vol. 6, p. 183.

74. Sarakhsi, Mabsiy, vol. 23, pp. 23, 28, 29, 43, 44, 107, 108;
Qadikhan, Kitab al-Fatawa, vol. 3 PP 154 159, 179.

75. Sarakhsi, Mabsiay, vol. 23, pp. 27-32, 107-8; Qadikhan, Kitab
al-Fatawa, vol. 3, pp. 154, 159, 179 The exception to this rule is the
case under which the seed owner’s contribution is interpreted as a
‘gratuitous credit’ (gard) of seed to the partner, ¢.g. Sarakhsi, Mabsiiy,
vol. 23, pp. 23-4, 44. But, according to Sarakhsi, ibid., p. 28, such a
credit has to be stated explicitly. See also Qadikhan, Kztab al-Fatawa,
vol. 3, p. 154.

76. In the classical period, some Hanafite jurists considered land to
be the most important means of production and granted to the
landowner the same privileged position that the seed owner enjoys in
the prevailing legal doctrine of the Hanafite school of law, see Sarakhsi,
Mabsat, vol. 23, p. 22. The position of Babarti, Sharh al-<Indya, vol. 8,
p. 34 may well reflect this dissenting tradition.

77. Sarakhsi, Mabsiy, vol. 23, p. 28.

78. Ibid., pp. 60-1; Kasani, Badd’ic as-Sana’i, vol. 6, p. 181,
Marghinani, a/-Hidaya, vol. 8, p. 39; Babarti, Sharh al-“Inaya, vol. 8,
p. 39.

79. References as in note 78. This is one of the few instances in
which the jurists of Balkh arc reported to side with the working partner
and to base his claim to an equal share of the crop and the straw on
custom.

80. a) For instances in which the contract is considered to be
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voidable because it does not fulfil one of the six conditions mentioned
in chapter 3, section § above:

1. Condition I (mudda): Sarakhsi, Mabsuy, vol. 23, p. 19; Qudari,
al-Kitab, vol. 2, p. 230; Samarqandi, Tuhfat al-Fugaha®, vol. 3,
pp. 366-7; Kasani, Bada’i® as-Sand’ic, vol. 6, p. 180; Qadikhan,
Kitab al-Fatawa, vol. 3, p. 150.

2. Condition 2 (takhliya): Sarakhsl, Mabsut, vol. 23, pp. 19, 109,
152, 153; Qadikhan, Kitab al-Fatawa, vol. 3, p. 155; Kasani,
Bad@’ic ag-Sana’ic, vol. 6, p. 178; Samarqandi, Tuhfat al-Fuqaha®,
vol. 3, pp. 365, 368.

3. Condition 3 (sahib al-badhr): Sarakhsi, Mabsut, vol. 23, pp. 19,
85; Kasani, Bada’i ag-Sana’i¢, vol. 6, p. 179; Qadikhan, Kitab al-
Fatawa, vol. 3, p. 151; Marghinani, al-Hiddya, vol. 8, p. 34;
Babarti, Sharh al-*Inaya, vol. 8, p. 34.

4. Condition 4 (jins al-badhr): Qadikhan, Kitab al-Fatawa, vol. 3,
pp. 151-2, 153, Kasani, Bada’ic as-Sana’i¢, vol. 6, p. 177; Marghi-
nani, al-Hidaya, vol. 8, p. 34; Sarakhsi, Mabsuy, vol. 23, pp. 19, 43,
but pp. 85-6 he states that according to istihsan, custom (‘urf) may
replace the contractual stipulation. This opinion is shared by Babartj,
Sharh al-“Inaya, vol. 8, p. 35.

5. Condition 5 (Specification of the respective shares of the crop):
Sarakhsi, Mabsit, vol. 23, pp. 19, 87, see also pp. 27, 30 with refer-
ence to ‘Isa b. Aban; Qadikhan, Kitab al-Fatawa, vol. 3, pp. 154-5;
Kasani, Bada“ic as-Sana”i, vol. 6, pp. 177-8; Marghinani, al-
Hidaya, vol. 8, p. 34.

6. Condition 6 (sharika in the crop): Qudur, al-Kitab, vol. 2,
p- 230 who uses the term rnusha‘, undivided property; Sarakhsi,
Mabsag, vol. 23, pp. 19, 60, 62, 66, Qadikhan, Kitab al-Fatawa,
vol. 3, pp. 155-6; Kasani, Bada®ic ag-Sana®i®, vol. 6, p. 177,
Marghinani, al-Hidaya, vol. 8, p. 34, 38, Babarti, Sharh al-*Inaya,
vol. 8, pp. 34, 38.

b) Instances of contracts that are declared to be voidable because
under them labour and the means of production are combined in ways
that the jurists judge to be inadmissible: Qudiri, al-Kitab, vol. 2,
p. 329; Sarakhsi, Mabsut, vol. 23, p. 20; Kasani, Badai® as-Sana*i‘,
vol. 6, pp. 179-80; Samarqandi, Tuhfat al-Fuqaha®, vol. 3, pp. 364-5;
Qadikhan, Kitab al-Fatawa, vol. 3, p. 158; Marghinani, al-Hidaya,
vol. 8, pp. 366-7; Babarti, Sharh al-“Indya, vol. 8, pp. 35-6; Qadiza-
deh, Nata’if al-Afkar, vol. 8, pp. 35-8.

c) Ratios of sharing among partners who jointly contribute means of
production: Sarakhsi, Mabsyy, vol. 23, pp. 27-32, 107-8; Qadikhan,
Kitdb al-Fatawa, vol. 3, pp. 154, 158-60. ’

d) One-sided advantages for the land owner: see references under
notes 51 and 52 above. See also Quduri, ai-Kitab, vol. 2, p. 233.

81. Sarakhsi, Mabsnt, vol. 23, pp. 16, 20, 28, 29-32, 35, 42-3, 60,
63, 68, 69, 72, 80, 107, 108; Samarqandi, Tulifat al-Fugaha®, vol. 3,
p- 362; Kasani, Bada®i¢ as-Sana"i, vol. 6, pp. 179, 183; Qadikhan,
Kitab al-Fatawa, vol. 3, pp. 158-9; Marghinani, al-Hidaya, vol. §,
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pp. 39-40; Babarti, Sharh al-<Inaya, vol. 8, pp. 39-40.

82. Sarakhsi, Mabsiy, vol. 23, pp. 16, 20-1, 28, 30, 31, 32, 63, 68,
69, 72, 80, 107; Samarqandi, Tuhfat al-Fuqaha®, vol. 3, p. 362;
Qadikhan, Kitab al-Fatawa, vol. 3, p. 160; Marghinani, al-Hidayad,
vol. 8, p. 40; Babarti, Sharh al-<Inaya, vol. 8, pp. 39-40. It is import-
ant to note that under the muzdra‘a fasida, the payment of the ‘fair
rent’ is a personal obligation of the seed owner, sce Babarti, Sharh al-
‘Inaya, vol. 8, p.39; Kasani, Bada’i as-Sana’i, vol. 6, p. 183;
Sarakhsi, Mabsiy, vol. 23, p. 21.

83. Ibid., pp. 16, 20-1, 28, 30, 31, 32, 68, 69, 72, 80, 107; Babarti,
Sharh al-‘Indya, vol. 8, p. 40.

84. Sarakhsi, Mabsat, vol. 23, pp. 17, 30-2; Samarqandi, Tuhfat al-
Fugaha®, vol. 3, p. 362; Kasani, Bada’i¢ ag-Sand’i’, vol. 6, p. 183;
Qadikhan, Kitdb al-Fatdwa, vol. 3, p. 160; Marghinani, al-Hidaya,
vol. 8, p. 40; Babarti, Sharh al-‘Indya, vol. 8, p. 40.

85. Kasani, Bada’ic ag-Sana’i, vol. 6, p. 183; for similar state-
ments seec also Samarqandi, Tuhfat al-Fugaha®, vol. 3, pp. 362-3;
Sarakhsi, Mabsat, vol. 23, pp. 16-7, 22, 28, 29, 30, 69, 73, 107-8;
Qadikhan, Kitab al-Fatawa, vol. 3, pp. 158-9, 160; Marghinani, al-
Hidaya, vol. 8, p. 40; Babarti, Shark al-“Inaya, vol. 8, p. 40.

86. Qadikhan, Kitab al-Fatawd, vol. 3, pp. 168-9.

87. Ibid., p. 169.

88. Ibid., vol. 2, pp. 270, 274 and vol. 3, p. 335.

89. Ibid., p. 169.

90. Ibid., vol. 2, p. 281; see also vol. 3, pp. 331, 335.
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4
The ‘Death of the Proprietors’

1. HISTORICAL BACKGROUND

From the second half of the tenth century onwards the rural
society of the Near and Middle East underwent fundamental
changes. For a variety of reasons, army officers in many cases
no longer received their pay from the public treasury. Instead,
they were assigned districts where they collected taxes as
remuneration for their services. This practice — already
described by Khassaf in the ninth century (see chapter 1, section
3 above) — tended to obscure the difference between tax and
rent.! Through it the peasant proprietors came to have a
landlord who derived his revenue from the taxes they had to pay
to him, of which only a part reached the public treasury.” The
landlord was thus put in a position that allowed him to treat the
taxes paid by the peasants as his private revenue. Furthermore,
the landlord was often powerful enough to exercise coercion.?
With reference to the situation in Iraq under the Buyids in the
tenth and eleventh centuries, Ashtor says:

Theoretically the fief holder had no judicial authority over
the peasants, but in fact his position made him the patron in
all respects ... The land tax being amalgamated with their
rent was collected by the feudal lords. Many peasants surren-
dered their estates to them in order to redeem themselves
from ever growing extortions and new taxes, and became
simple tenants.*

The question as to whether or not this is feudal practice need
not detain us here. What is important in this context is the fact
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that, with regard to the small peasant holdings, the difference
between tax and rent ceased to exist. Indeed, the number of
small peasant holdings consequently diminished,” a develop-
ment which started in Iraq in the tenth century, but also became
the outstanding feature of Egyptian agriculture from the twelfth
century onwards.® The Hanafite legal doctrine on the khardj
payer as an owner of private landed property is hardly applic-
able to the Egyptian peasants of the Mamluk period (1250-
1517 A.D.) The Hanafite legal doctrine of rent, according to
which the obligation to pay rent can only result from use of land
under a contract, is also not applicable to the relationship
between landlord and peasant during the Mamluk and Ottoman
periods. In the place of small peasant holdings large estates
came into being through three factors: the transformation of tax
assignments into private property,’ the investment of capital in
the buying of land from the public treasury either as tax assign-
ments® or as proprietary rights with regard to state lands® and
the granting of private ownership of state lands to members of
the ruling dynasties.'” The private landed property which thus
came into being became one of the major sources for the forma-
tion of wagqfland." The transformation of state lands into wagf
by members of the ruling dynasties gave rise to a special legal
category, the wagf irsadi.'?

Beginning in the Fatimid period (tenth to twelfth centuries)
at the latest, Muslim rulers tried time and again to confiscate the
augaf and to treat them as lands belonging to the state.' This
tendency reached its climax under the Ottoman ruler Mehmed
II who tried in the 1470s to ‘sultanise’ all arable lands including
those of the augaf. He recognised only orchards, vineyards and
plantations as private property or pious foundations (augaf).
All arable lands were considered to be state property (mirt).
Mehmed II and his vizir were later murdered which may have in
part resulted from their attempt to ‘sultanise’ wagqf lands." His
successor restored part of the lands to their former status as
pious foundations.’® Nevertheless, until well into the second half
of the sixteenth century the Ottoman system of land tenure was
clearly based on the assumption that arable lands belonged in
principle to the state. Ownership rights of private persons or
pious foundations were recognised only if sufficient proof for
them existed. Consequently, verifying the validity of property
deeds became one of the strongest weapons which the public
treasury had for controlling arable lands. In the course of verify-
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ing the deeds, the authorities could refuse to acknowledge the
claims to private property or wagf rights on arable lands and
instead incorporate the lands into the public domain.'® This
method was applied to the Arab countries that were taken over
at the beginning of the sixteenth century, especially in Syria,"’
conquered in 1516, and in Egypt, conquered in 1517.

The attempt by the state to control arable lands and to incor-
porate private landed property and wagf lands into the public
domain has always met with strong religious, social and
economic resistance. Many religious scholars gave clear, persist-
ent and unequivocal support to this resistance'® and helped to
make it successful in the long run. It is weli known that a
process of decentralisation accompanied by a process of politi-
cal and economic fragmentation characterised the history of the
Ottoman Empire during the seventeenth and eighteenth centu-
ries."” In the course of these two centuries much of the domain
lands seem to have reverted to wagf and private landed
property (milk). Mouragea d’OChsson, writing at the end of the
eighteenth century, reports that the augdf ‘... embrassent une
grande partie des terres, des immeubles, des richesses de I’Empire;
qu’une infinité de citoyens en jouissent également ...” Accord-
ing to Afaf Lutfi al-Sayyid Marsot, one-fifth of all arable lands
in Egypt were wagflands at the end of the eighteenth century.?!
It is now generally accepted that many wagflands existed in the
Syrian countryside.?? This is also the impression obtained from
reading the Syrian fatawad of the seventeenth and eighteenth
centuries, that constantly speak of villages and fields as wagf
lands.?* The jurists’ resistance to the ‘sultanisation’ of the augaf
and private landed property must have served as a strong
ideological support to social groups engaged in reclaiming state
land as augdf or private property. It was the property of these
groups that was above all defended and protected by the jurists.

2. THE DEATH OF THE KHARAJ PAYER: A NEW
DIMENSION TO AN OLD TEACHING

In defending the fiscal and legal privileges of wagf land and
private landed property against the authorities’ attempt to trans-
form these lands into state property, the jurists of Egypt and
Syria in the Mamluk and Ottoman periods made use of legal
opinions that were first developed in Central Asia and that gave
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rentiers’ and wagqf property a privileged legal status. In order to
apply these legal opinions in a systematic and coherent way, the
jurists had to reinterpret the classical Hanafite doctrine on land
tax (kharayj). This reinterpretation was discussed in terms of ‘the
death of the proprietors’, a terminology which is by no means
an invention of the Mamluk and Ottoman jurists. Hanafite
jurists of all periods discuss the ruler’s claims to lands that were
formerly the property of kharaj payers who died without leaving
heirs. This discussion forms part of the legal ordinances
concerning the fiscal policy with regard to insolvent khardj
payers (see chapter 1, section 3 above). In tenth-century Syria
the Hanafite scholar, Tahawi, states that if a Muslim kharaj
payer is not capable of cultivating his lands, the Imam is entitled
to lease his land to other persons and to deduct the kharaj from
the rent. The surplus that remains after the deduction of the
kharaj from the rent should be returned to the insolvent kharaj
payer.?* It is obvious that, according to this legal opinion, the
insolvent khardj payer remains the proprietor of the land but
loses his disposition of the immovable property. According to
the twelfth century Transoxanian jurist, Qadikhan, non unani-
mous legal opinion exists with regard to the kharaj payer who
does not pay his land tax. Qadikhan discusses three different
cases:

(a) The case of the kharaj payers who fled (harabit) from the
countryside. In their case Qadikhan applied the teaching that
Tahawi developed with regard to the insolvent Muslim khardj
payer, i.e. the ruler is entitled to lease the land to third persons,
to deduct the kharaj from the rent and to deliver the surplus to
the kharaj payers if they return to the land. It is evident that,
according to this legal opinion, the kharaj payers who fled from
the countryside and then returned remained the proprietors of
their land. But Qadikhan informs his readers that, according to a
legal opinion ascribed to Abu Hanifa, the ruler has two other
alternatives with regard to the land of kharaj payers who fled
from the countryside: 1) he may have the land cultivated at the
expense of the public treasury and appropriate the whole
produce for the Muslim community; 2) he may hand over the
land to other groups (gaum) for a fixed amount of levies (mu-
gata‘at* ‘ald shai®). In this case nothing is said about the
proprietary rights of the former khardj payers.

(b} The second instance discussed by Qadikhan is the case of
the insolvent khardj payer. Qadikhan quotes Shaibani’s state-
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ment that, with regard to insolvent khardj payers, the ruler is
not entitled to take their land away from them and to deliver it
to third persons. He is entitled only to lease the land and to
deduct the kharaj from the rent. This amounts to confirming the
proprietary rights of the insolvent kharaj payers. But if the ruler
cannot find a tenant for the kharajland he may seil it to persons
‘who are strong enough to bear its kharaj” (mimman yaqwi “ala
kharajiha). According to Qadikhan, this solution is accepted
by Abil Yasuf and Shaibani, but not by Abii Hanifa who refuses
the idea of selling the property of a tax payer in order to pay his
tax arrears, because that would amount to legally incapacitating
the proprietor.

(c) In one sentence only Qadikhan mentions the death of the
kharaj payers. It is said that, according to Aba Yisuf, the ruler
is entitled to appropriate the land of khardj payers who die
without heirs, to cultivate it or to lease it and assign the rent to
the public treasury.? It would appear that, for Qadikhan, the
death of the kharaj payer is still a marginal notion with regard
to the fiscal policy concerning the khardj payers who do not pay
the land tax. It is obvious that the Hanafite legal tradition grants
the ruler the right to sequestrate insolvent khardj payers’ lands,
to lease them, to cultivate them at the expense of the public
treasury and — in the case of necessity — even to sell these
lands. But under all these conditions, the insolvent kharaj
payers retain a vague and ill-defined property right (see chapter
1, section 4 above and chapter 5, section 3 below). The public
treasury enjoys a full and unrestricted ownership only with
regard to the lands of the kharaj payers who die without heirs.

The notion of the kharaj payers’ death acquires a new
meaning and importance among Egyptian Hanafite jurists of the
late Mamluk and early Ottoman periods. According to the
Hanafite legal tradition, Egypt is a kharaj-paying country. The
fifteenth-century Hanafite mufti, Ibn al-Humim, expresses his
bewilderment over the legal conditions of his country, which he
considers not to agree at all with the basic tenets of the Hanafite
school regarding a khargj-paying country. He says:

. truly, what is taken nowadays [from the peasants]
amounts to payment for tenure (badal al-jjara) and not to
khardj. Can’t you see that the land is not the property of the
cultivators (zurra®)? This is so in spite of what we said about
the lands of Egypt being kharajlands. And God knows best.
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It is as if the proprictors died one after the other without
leaving heirs so that the lands fell to the public treasury (fa-
inna {-ma’khudha al-ana badalu ijarat™ la kharaj. A-la tara
anna l-arda laisat mamlikar™ li-z-zurra*? Wa-hadha ba‘da
ma quind anna arda misra khardgjiya. Wa-llahu a“lam. Ka-
annahu li-mauti -malikina shai®* fa-shai>*™ min ghairiikhlafi
warathat™ fa-sarat li-baiti I-mal).*

Ibn al-Humam introduced the notion of the ‘death of the kharaj
payer’ not in order to define the ruler’s fiscal policy with regard
to kharaj payers who do not pay their land tax, but with the
purpose of explaining and legalising a historical situation which
is irreconcilable with the basic tenets of the Hanafite legal tradi-
tion. It is true that, during the Mamluk period, the authorities’
confiscation of private landed and urban property often took
place at the death of the proprietors.” If we consider that
during one epidemic more than 17,000 persons in Cairo lost life
and property, it cannot be denied outright that such mortality
might eventually have led to important changes in the socio-
economic structure of the Cairene society.?® But such changes
seem to be more probable in big towns than in the countryside
and obviously the loss of peasant proprietary rights is not
reflected in a similar loss of property rights of other social
classes which suffered equally from epidemics and confiscation.
For Ibn al-Huméam the notion of the ‘death of the khardj payer’
served to explain and legalise the tenant status of peasants and
the fact that they no longer enjoyed property rights with regard
to their lands in spite of their paying their levies to the mugfa“
and the ruler.*” In Egypt and Syria this notion became one of
the cornerstones on which the reinterpretation of the Hanafite
legal doctrine concerning tax and rent is based and Ibn al-
Humam’s statement is often quoted approvingly by the Hanafite
jurists of the Ottoman period.

3. IBN NUJAIM'S PAMPHLET AGAINST OTTOMAN FISCAL
POLICY: THE ‘DEATH OF THE KHARAJ PAYER’ AS THE
LEGAL BASIS FOR THE FISCAL PRIVILEGES OF THE
RENTIER CLASS

(a) Tbn al-Humam'’s notion of the ‘death of the kharaj payer’ is
most skilfully and systematically used by the sixteenth-century
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Egyptian muiti Ibn Nujaim in his important treatise on land
tenure in Egypt, entitled al-Tuhfa al-Mardiya fi al-Aradi al-
Misriya, written in 959 AH./1552 A.D. and of which a
manuscript copy is available in the Staatsbibliothek Berlin.*! Ibn
Nujaim indicates the incident which led him to write the Tuhfa
in the introductory remarks of his treatise*? and in his commen-
tary on the Kanz ad-Daga’iq.** In 958 A.H./1551 A.D. the
governor (nd’ib) of Cairo had ordered an examination of the
legal status of all rizqas** that yielded rent for the upkeep of
religious institutions and the salary of religious scholars or
military officers. According to Ibn Nujaim, this led some people
to question the legal validity of the treasury’s sale of state lands
to private persons. These people, as Ibn Nujaim says, aimed at
‘annulling the awgaf and the charitable institutions’ ([i-
yatawassalii bi-dhalika ild ibjali -auqafi wa-I-khairat). Shortly
afterwards the Sultan sent an emissary who, in the words of Iba
Nujaim, ‘required that kharaj be imposed on awgqdflands under
the pretext (mutamassik®) that wagqf lands are subject to kha-
raj’ (fa-talaba an yuhdatha “ald aradi l-awqafi kharaj* muta-
massik® bi-anna l-kharaja wajib*" fi ardi I-waqf).>> A group of
persons concerned with this development asked Ibn Nujaim to
defend the status of the Egyptian augdf. In reply to their
request he wrote the Tuhfa which he completed in one day, on
Thursday the 27th Rabi® II 959 A.H./13th of April 1552
AD.3®

These remarks indicate that Ibn Nujaim wrote his Tuhfa in
order to defend wagf and private landed property against the
imminent Ottoman ganunname of 960/1553, which Stanford J.
Shaw has aptly called ‘The Land Law of Ottoman Egypt’.?’
Shaw has published a text and a translation of this ga@ninname.
This text shows that °Ali Pasha, immediately upon his appoint-
ment as Ottoman governor of Egypt in 956 A.H./1549 A.D,,
prepared an investigation of the legal status of the Egyptian
lands. In 957 (18 May 1550} he appointed a scribe *... to keep
a record in Turkish in addition to several Arab scribes and two
Qadis known for their justice and piety’.”® On the 27th of
Jumada II 959/21 May 1552, about a month after Ibn Nujaim
had completed his Tuhfa, ‘it was decreed that there should be
inspected all title deeds of the holders of Vagqfs and Mulks
which had not been compared with the entries in the Mamluk
registers ... and in addition all the papers of possession held by
supervisors (Nagir) of Vagfs...’* In 960/1553 the Governor
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published the ganinngme. The years from 1550 to 1553 must
therefore be seen as a period of legal and bureaucratic prepar-
ations for the ganiinname. We must assume that these prepar-
ations aroused the anxiety of all social circles and groups that
had a vested interest in the safeguarding of wagf land, private
landed property and the other remaining structures of the
Mamluk system of land tenure. It is in defence of these groups
that Ibn Nujaim wrote his Tuhfa on the legal ordinances
concerning Egyptian lands so that, as the mufti says, ‘the rulers
might apply them’ (la“alla an ya‘mala biha I-hukkam).* It is a
jurist’s defence of the fiscal and legal privileges of the landown-
ing rentier class against the Ottoman attempt to turn their lands
back into state property. The Tuhfa also defines the basis for a
compromise between the rentier class and Ottoman state power.

The anxiety of Ibn Nujaim and his collegues was well
founded. Under the Ottoman gdnanndame of 1553 wagf and
private landed property were transformed into state property on
an extensive scale. In Shaw’s words: “The end result of the Land
Law of 1553 was to restore to the Treasury some 300 tax-
producing Mugata‘as which had been alienated for various
purposes in the late Mamluk and the early Ottoman times and
to increase Treasury revenues by over 80 per cent during the
last years of the century, with the result that it was able to send
over twenty million paras to the Porte each year’.*!

This fiscal success was achieved by verifying the existing
property deeds and documents concerning the legal status of
milk (private property), waqf and rizqa lands: ‘... the legality of
each holding was to be determined not on the basis of its
current status, but rather according to its legal status at the time
the Mamluk registers were compiled’.** There were ‘... four
legal types of evidence: ... the Mamluk cadastral registers ...
the Ottoman cadastral registers ... the deeds and other legal
documents held by the claimants themselves, and the records
and certificates of the local judicial authorities’.*? In the process
of verifying these legal types of evidence, the Ottoman treasury
took over lands that had been granted by the Mamluk rulers as
military assignments and whose grantees had later changed the
legal status of these lands into wagf or private landed
property.** Private landed property, wagqf and rizqga lands were
confirmed only if their status dated from the Mamluk period*
or if the owners or administrators were able to produce legal
documentary evidence that the Mamluk treasury had sold these
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lands to them. Therefore, the documents proving the Mamluk
treasury’s sale of state lands were decisive in confirming the
legal status of wagqf, rizqa and private landed property.*

(b) The Tuhfa is a mufti’s pamphlet defending the fiscal and
legal privileges of the Cairene rentier class against the Ottoman
fiscal policy that led to the ganiinname of 1553. In the Tukfa
Ibn Nujaim answers three questions: (1) Why is it legal that no
kharaj is paid on many augaf and much private landed
property that was bought from the public treasury? (2) Why is it
legitimate to constitute wagf from private landed property that
had formerly belonged to the public domain? (3) How can
the treasury’s documents be used as proof for the claim that
lands bought from the public treasury are tax exempt?

Ibn al-Humam’s notion of the ‘death of the peasant proprie-
tors’ is a key element in the answer to all three questions. Ibn
Nujaim discusses the fiscal policy of the public treasury with
regard to insolvent khardj payers. He follows the classical
Hanafite tradition in stating that khardj payers lose the disposi-
tion of their landed property when they are not able to pay
kharaj on the land or to cultivate it.*’ In the event that the ruler
sequestrates the land of peasant proprietors for one of these two
reasons he should act, according to Ibn Nujaim, as the proxy of
the proprietors and either cultivate it at the expense of the
public treasury or farm it out or sell it on their behalf. The
kharaj owed to the public treasury should then be deducted
from the yield of the crop or from the rent or the price of the
land and the surplus should be given to the former owners.* It
is obvious that in the first two cases a vague and precarious right
of ownership is retained by the former kharaj payers. If the
ruler sells the land, khargj is deducted from the price and
handed over to the public treasury. The surplus of the price will
be given to the former owners. The public treasury does not lose
its claim to kharaj, because the ruler acts only as a proxy of the
former owners and the land does not change its status through
the sale.*” No fiscal privileges can result from the ownership of
such lands.

But land reverts to the Sultan through ‘the death of the
khardj payers’, the ruler is entitled to lease it and have its rent
paid to the public treasury.”® He may also buy it himself, in
which case he must first have it sold to a third person from
whom he then buys it.’! The ruler is entitled to sell these lands
to private proprietors on the grounds that public interest
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requires it, that the public treasury is in need of money or
simply because he wants to exercise his absolute and unques-
tionable right to sell state lands.>? Land bought by private
proprietors in this way is a privileged property and exempt from
taxation.

Ibn Nujaim advances two legal reasons for this fiscal privi-
lege. The first is the technical legal one that khardj is a personal
obligation. Once the person who is obliged to pay the kharas
dies, the obligation ceases to exist.>* This legal opinion unequi-
vocally contradicts the legal tradition of the Hanafite schooi
according to which kharaj muwagzzafis a mu’na, a burden on
the productive land which has to be accepted as a personal
obligation by any person enjoying property rights on such
lands.>* The second reason put forward by Ibn Nujaim is also
very technical. He says that the ruler is entitled to sell either a
thing itself or its use. If he receives a price for the land itself and
hands that price over to the public treasury, he is no longer
entitled to require an extra payment for the use of the land.>
Consequently, the land ceases to be subject to kharaj. This
reasoning clearly contradicts the classical Hanafite position on
taxation according to which the payment of taxes proves the
existence and continuity of proprietary rights. But both ways of
reasoning were accepted by the Hanafite jurists of the Ottoman
period and are quoted in legal compendia of the seventeenth
century.

The reason for this acceptance is obvious: Ibn Nujaim trans-
forms the notion of the ‘death of the kharaj payer’ into a legal
basis for the fiscal privileges of the landed property of the
rentier class. As such it is accepted by other Hanafite jurists.
And ITbn Nujaim quotes Ibn al-Humam verbatim in order to
demonstrate that most Egyptian lands that reverted to the
public treasury fell to it as a result of ‘the death of the khardj
payer’.”” Consequently, if the public treasury sold these lands,
they were tax exempt.

Ibn Nujaim’s definition of the legal consequences of ‘the
death of the kharaj payer’ makes the ruler the most important
seller of arable lands and fiscal privileges, because it entitles him
to sequestrate peasant property, to inherit the lands of those
proprietors who die without heirs and to dispose of the lands so
acquired at his own discretion. Buying lands from the public
treasury apparently was in many cases a means of acquiring
fiscal privileges. Ibn Nujaim says that when the ruler sells arable
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lands he may either accord the buyer the fiscal privilege of
exemption from taxes, an arrangement legitimised through the
notion of the ‘death of the khardj payer’, or he may treat the
lands sold as taxable landed property on the basis that they were
derived through the sequestration of the land of bankrupt
peasant proprietors.

According to Ibn Nujaim these two types of sale can be
distinguished from one another on the basis of two criteria. The
first is of a technical legal character: if the documents prove that
the price paid had been put into the public treasury without any
deduction, then the land is exempt from taxes. Here, Ibn
Nujaim follows the reasoning described above with regard to the
legal consequences of the death of the kharaj payer and the
sequestration of the land of the bankrupt khardj payers.’® The
second criterion. is the amount of the price paid for the land.
According to Ibn Nujaim, no one would agree to pay a high
price for arable lands which he has to till and on which he has to
pay khardj. Ibn Nujaim says:

If the price is low this indicates that [the sale was effected]
because of the proprietor’s inability [to till the soil or pay the
kharaj] and if the price is high this indicates that [the sale
resulted] from the death of the proprictors (1 read: fa-gillatu
th-thamani qarinat* instead of fa-quitu as in the MS.]
Because in this case, the buyer becomes an exclusive proprie-
tor (malik*" laha “ala I-khusus) of the land and he is not a
share-cropper (muzari®) or a peasant (fallah). Therefore, he
desires to purchase it at a high price. This is obvious and an
established fact. It is generally known that the emirs [I read:
umard® instead of urndr as in the MS.] in the past used to be
glad and proud if they bought land from the public treasury.
Nobody reports that the Sultan ever asked them to pay
kharaj after the sale or that the religious scholars demanded
the payment of the khargj from them or on the lands that
were transformed into wagqf [I read: wa-lg ‘anna I“ulam@’
instead of walana [“ulama’ as in the MS.] (fa-qultu [sic!]
ath-thamanu qarinat* ‘ala annahu li-‘ajzi arbabiha wa-
kathratuhu qarinat" “ald annahu li-mauti arbabiha li-anna
[-mushtariya fi hadhihi I-hdlati malik*" lahd ‘ald I-khusdsi
laisa bi-muzaric™ wa-la fallah. wa-yarghabu ftha bi-thaman™
kathir. wa-hadha zahir*" mashhar. fa-inna mina l-malami
I-mutawatiri anna l-umaira [sic!] fi z-zamani I-madi idha
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shtarau min baiti I-mali aradiya yafrahina bi-dhalika wa-
yaftakhiruna biha wa-lam yungal ‘an ahad™ anna s-sultana
talaba minhumu [-khardja ba“da bai‘ihi lahum wa-lana [sic!]
I-ulama’a aujabu ‘alaihimi I-khardja wa-la <ala l-aradi
I-mauqifa).”

The message is obvious. Persons of high rank pay a high price in
order to acquire landed property which is exempt from taxation.
By acquiring private landed property and the fiscal privileges
connected with it, the prestige and social status of the purchaser
are enhanced. Religions scholars and political authorities
acknowledge this fact and regard the fiscal privileges as a valid
legal symbol of social and political prestige. Wagf constituted
from such a property is legally valid and is not subject to kharaj
but to the much lower rate of ‘ushr.°

Fiscal privileges on landed property are, according to Ibn
Nujaim, by no means restricted to top officers and the ruler’s
entourage who bought their land from the public treasury. The
ruler may also exempt the private landed property of army
officers and religious scholars from taxation. The ruler is
entitled to assign waste lands to whomsoever he pleases. He
may also grant arable lands forming his private property to third
persons. He may exempt the assignee from the payment of kha-
raj if he is a member of the army or of the religious scholarly
establishment (“‘ulama®), i.e. if he belongs to one of those groups
of persons who might legally receive part of the kharaj as salary,
payment or donation.®’ The lands so assigned become the
private property of those to whom they are granted and can be
subjected to khargj or exempted from it. They may be legally
transformed into wagf.®> The wagf, in this case, may be either
subjected to khardj or exempted from it.

A new concept of private landed property emerges from the
legalisation of these various forms of fiscal privileges. Private
landed property no longer comes into being through the confir-
mation of the primordial rights of the peasants by the ruler (see
chapter 1, section 2a above). The channels of commodity
exchange are recognised as sources of private landed property
(see chapter 1, section 2b above) only if the land is bought from
the ruler or the public treasury. Ibn Nujaim’s defence of the
tiscal privileges of the rentier class is based on the assumption
that the ruler and the public treasury are the main sources of
property rights and privileges and this assumption he shares
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with the authors of the Ottoman gdninname of 960 AH./
1553 A.D.* The sales and assignments of arable lands by the Imam
constitute the basis of most proprietary rights enumerated by
Ibn Nujaim. Consequently, as he clearly states in the Tuhfa, a
hierarchy of different types of private landed property came
into existence of which the following four can clearly be iden-
tified:

(1) the landed property of the power elite which is bought
from the public treasury and, therefore, enjoys the privilege
of tax exemption; \

(2) the private property of religious scholars and army
officers exempted from taxation by a decision of the ruler;
(3) the taxed property of the assignees;

(4) the khargj property of the peasants and other owners
who bought their lands from the ruler or the public treasury.

The social and political prestige of landed property owners of
types (1) and (2) is clearly much greater than that of the kharaj-
paying proprietors. Beneath these four ranks of proprietors the
mass of cultivators and peasants who are regarded as tenants or
share-croppers were to be found.

Ibn Nujaim’s legalisation of the four forms of landed
property and his analysis of their relationship to the ruler and
the public treasury make it clear that the state became the most
important source for the creation of augaf. But it is important
to note that the direct transformation of state land into wagfis
invalid. According to Ibn Nujaim the direct transformation of
state lands into augadf was valid only if it was intended as a trust
for a mosque. This direct transformation of state lands into au-
qaf led to the appearance of a new wagf category, the wagqgf
irsadi, which is treated in the fardwa and the legal compendia of
the Ottoman period.® But all other forms of wagf had to be
constituted from lands that were private property. It is evident
from the Ottoman ganinname as well as from Ibn Nujaim’s
Tuhfa that the ruler and the public treasury had become the
most important source for private landed property that could
legally be turned into wagf. Wagf constituted from the property
of the first two privileged ranks was more favoured regarding
taxation than other forms of wagf. Its administrators did not
have to pay khardj and still enjoyed the right to collect rent
from their tenants. This seems to have been the main reason for
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Ibn Nujaim’s fervent defence of the legality of transforming this
kind of property into waqf5® But also the existence of the
private landed property of assignees of rank (3) was a good
argument for recognising the transformation of lands that
formerly belonged to the public domain into augdf as being
valid.%® Finally, the transformation of peasant property into
wagf was also considered to be legally valid but on such a wagf
khardj had to be paid, much as on the wagqgf resulting from
category (3).” Only three forms of transforming state lands into
auqaf were not considered to be legal: a ruler’s making wagqf of
ard al-hauz,*® sequestrated lands (see chapter 1, section 4 above
and chapter 5, section 3 below), the waqgf made by an assignee
holding state lands which the ruler had not transformed into the
assignee’s private property,®” and the wagf made by a peasant
cultivator of lands on which he did not pay kharaj and who
could not, therefore, be considered to be their proprietor.”

Most forms of private property which could be legally trans-
formed into wagf and all fiscal privileges come into being
through the ruler. The ruler is, therefore, the main purveyor of
land and fiscal privileges through whom a constant supply of
new lands, which could be transformed first into private
property and then into wagyf, is created. He is an indispensable
source of income for the intermediary groups while also being
their rival in the competition for the rent derived from the
peasants. Obviously, the ruler has to take the supply of new
lands from peasants and other proprietors. Their primordial
property rights therefore become precarious.
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5

The Ottoman Muftis’ New Doctrine on
Tax and Rent

1. THE OTTOMAN MUFTIS

The following analysis of the Ottoman muftis’ new legal
doctrine on tax and rent is mainly based on the writings of Ibn
Nujaim and Syrian and Palestinian muftis of the seventeenth
and eighteenth centuries, who constantly refer to Ibn Nujaim as
one of the most important Hanafite authorities on tax, rent and
landed property. Ibn Nujaim’s writings constitute an important
attempt to take stock of the problems connected with the
changes in land tenure, tax and rent in the middle of the
sixteenth century. He knew that he could not solve the probiems
he faced merely by continuing the old Hanafite legal tradition in
dealing with them. The immense authority which his writings
enjoyed in later centuries not only in Egypt but also in Syria and
Palestine shows that his solutions were widely accepted. He was
certainly not always the author of the legal opinions which he
integrated into his solutions. In many respects his writings
reflect the cumulative effects of a process of slow and cautious
reformulation of the Hanafite legal tradition that had been
going on since the tenth century and that had worked its way
from Central Asia to Egypt and Syria during the Mamluk
period. Ibn Nujaim was a capable synthetiser whose could inte-
grate new notions and legal ordinances serving the interest of the
rentier class. He shares with other Hanafite jurists of the
Ottoman period the practical insights and economic and social
interest that made the workable solution of new problems possi-
ble.

With regard to Syria and Palestine, I have mainly drawn on
the fatawa of Khair ad-Din Ramli! and Hamid b. Ali b. ‘Abd
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ar-Rahman al-‘Imadi. The farawa of Hamid b. “All al-Imadi
have been edited in an abridged version by the nineteenth-
century Damascene jurist Ibn “Abidin who also commented
upon them.? Biographical information on Khair ad-Din Ramli
provided by Ihsan ‘Abbas® allows us to understand the social
and economic situation of this important mufti. After complet-
ing his studies at al-Azhar, he returned to his native town,
Ramla, in 1013/1605 where he became a renowned mufti and
teacher. He was also a very successful agriculturist who is said to
have owned more than 100,000 olive and fruit-trees from which
he obtained a daily revenue of more than 100 gurish. Hamid b.
¢All al-“Imadi held the office of mufti of Damascus during the
second quarter of the eighteenth century.* He came from a well-
known family of Damascene muftis who inherited this office
from father to son. FJamid b. ‘Ali was the last link in the long
chain of muftis of the ‘Imadi family. He belonged to that
stratum of high-ranking Damascene religious scholars about
whom Rafeq reports that they bought, rented and speculated in
land.” Hamid b. “Ali was once even accused of hoarding wheat
for the purpose of speculation.®

Both muftis thus had a vested interest in the system of land
tenure and land ownership as it developed in the seventeenth
and eighteenth centuries. They had extensive knowledge of the
economic problems connected with agriculture and those of
taxes and rents and a first rate understanding of the economic
and social consequences of their farawd. They belonged to a
well-to-do social stratum that lived mainly from trade and rent
of lands, but also owed their socio-economic, as well as their
religio-cultural, standing to the fact that they guarded and
defended the legal tradition of the Hanafite school. In order to
be able to safeguard this tradition in a way that corresponded
with their social and economic interest and the new political and
socio-economic order under which they lived, they had to
reinterpret this tradition. How they went about this is the
subject matter of the last section of this study.

2. THE LAND TAX (KHARAJ)
From Ibn Nujaim’s Tuhfa it is obvious that he abandoned the
classical principle of ‘nulle terre sans taxe’. The private landed

property of the power elite which is bought from the public
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treasury is exempt from taxation. The assignee may enjoy fiscal
privileges through the ruler’s decision. The augaf that are
constituted from these two forms of private property would also
enjoy a privileged fiscal position. Only the proprietors of the
third and fourth categories (see Chapter 4, section 3 above) are
supposed to pay the kharaj regularly.

If neither the power elite nor the second rank of proprietors
nor the peasants paid kharaj, where did the state’s revenue
come from? All jurists would agree that the peasants have to
deliver a share of their crops and/or money to the public
treasury for the use of the land. But what is the character of this
payment? Ibn al-Humam (see Chapter 4, section 2 above)
suggested that it was a kind of rent (badal al-ijara). Ton Nujaim
and the Ottoman authorities of the early sixteenth century
answer the question in the same way.” The jurists of the seven-
teenth century discuss the status of the tenant-cultivators on
lands that are neither khardj nor ‘ushr lands but belong to the
miri (aiso called ard al-mamiaka) and the land of the hauz (see
Chapter 1, section 4 above and Chapter 5, section 3 below), i.e.
they discuss the status of peasants on lands that are owned or
administered by the state. They consider the peasant a tepant
who has to pay rent. As the seventeenth-century Damascene
mufti, Haskafi, put it: *... as far as the Imam is concerned [the
rent] that is collected (al-ma’khudh) is khardj ... But with
regard to the farm hands it is rent and nothing else, neither
ushr nor khardj’ (fa-yakinu l-ma’khudhu fi hagqi I-imami
kharaj*" ... wa-amma fi haqqi l-akarati fa-ujrat* la ghaira la
‘ushra wa-la kharay).?

However, Ibn Nujaim, Haskafi and the famous seventeenth-
century jurist Shaikhizideh (DDamad) make it clear that the
peasant pays rent under a voidable contract (ijara fasida)’ (see
Chapter 2, section 8 above). According to this reasoning, the
amount of the rental of most peasants is unknown because most
of the peasants have to deliver a share of their crop. If the rent is
not specified under a contract of tenancy, the contract becomes
voidable. If the peasant uses the land under a voidable contract,
the “fair rent’ falls due. This legal doctrine ciearly denies the
peasant’s proprietary rights with regard to the land he tills. But
it also serves as a legal basis for safeguarding the peasant’s
personal liberty. In accordance with the classical legal tradi-
tion of Hanafite law, under a voidable contract of tenancy the
tenant cannot be obliged to pay rent if he does not till the land
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(see Chapter 2, section 8 above). He cannot, therefore, become
a debtor to the public treasury if he does not till the land. The
Imam is entitled to sequestrate the peasant’s: property but
cannot tie the peasant to the land. This is clearly expressed by
Ibn Nujaim in his commentary on Nasafi's Kanz ad-Daqgd’iq:

The land of Egypt is now no longer khardjland. It is {leased]
for rent. The fallah does not owe anything if he leaves the
land uncultivated (lau ‘aftalaha). He is not a tenant of the
land [because, according to the classical doctrine, the obliga-
tion to pay the ‘fair rent’ arises only from the actual use of
the land rented under a voidable contract of tenancy|. No
constraint may be imposed on him because of the land.
Through this legal ordinance it becomes clear that if a culti-
vator gives up agriculture and lives in the cities, he owes
nothing. The damage that the tyrants inflict upon him are
forbidden, especially if he wants to dedicate himself to the
study of the Koran and the pursuit of knowledge — as is the
case of those who live in the protective neighbourhood of al-
Azhar (inna arda misra l-ana laisat khardjiyat* innama hiya
bi-l-ujra. fa-ld shaia ‘ala I-fallghi lau ‘aptalaha wa-lam
yakun musta®jir” laha wa-la jabra “alaihi bi-sababiha wa-
bihi “ulima anna ba‘da I-muzariina idha taraka z-ziraata
wa-sakana fi migrin fa-la shaia “alaih. fa-ma yaf-aluhu z-
zalamatu mina l-idrari bihi fa-haram" khusus®" idha ardda
l-ishtighdla bi-l-qurani wa-I-Silmi ka-mujawiri [-jami‘i
l-azhar)."

This legal opinion was upheld throughout the Syrian fatdwa of
the seventeenth and eighteenth centuries.!' In this relationship
between the peasant and the state the last vestiges of the legal
emancipation of the peasants that must have been connected
with the old Hanafite doctrine on tax and rent can still be found.

It is obvious that the notion of the peasant as a tenant paying
rent under a voidable contract of tenancy is a jurist’s artifice for
adapting elements of the legal tradition to new political and
socio-economic circumstances under which the peasants could
no longer be considered as kharaj-paying owners of their lands.
But the artifice creates its own problems. In the classical tradi-
tion of Hanafite law, the tendency was to shift the burden of
taxation from the lessor to the tenant as far as khardj mugasama
was concerned (see Chapter 1, section 4 above). In the
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Ottoman period khardj mugdsama had become the most
important form of khardj in Syria and Egypt. It should, there-
fore, come as no surprise that the Palestinian and Syrian jurists
of the seventeenth and eighteenth centuries often speak of
tenants and share-croppers who pay the khardj.'? But there are
many other instances in which the same jurists fervently defend
the principle that it is always the lessor who has to pay the land
tax'? (kharaj). This confusion regarding legal principle is not
completely eliminated but made less perplexing by examining
the context in which the fatawa are given.

In the Ottoman as wéll as in the Mamluk period different
groups of persons competed with one another over the rents
paid by the peasants of one village or tax district. The owners of
private landed property and the wagf administrators, the repre-
sentatives of the state administration and the fimaris, the
military officers who were granted villages as remuneration for
their military service, competed with each other over the rents
paid by the peasants of the respective districts.!® Obviously, in
this competition those who collected the levies from the
peasants had an advantage in disputes concerning the distribu-
tion of the rent. It was always possible for the collector not to
honour the claim of his competitors and in the long run deprive
them of their source of revenue. Many fatawd deal with disputes
ensuing from this competition. In all such disputes the legal
principle that the lessor has to pay the taxes is upheld.'> This
principle serves as the major legal argument in safeguarding the
wagqf administrator’s or freeholder’s claim to priority over the -
mar holder with regard to collecting the rent from the peasants.
The jurists make it clear that neither the ruler nor his represen-
tatives are entitled to collect the taxes from the tenants of the
waqf.'® The peasants are tenants. They do not pay taxes, they
pay rent. The land tax is paid by the owner of the landed
property or the wagf administrator. The land tax (kharaj or
‘ushr) that the owner of landed property or the wagf adminis-
trator pays is a share of the rent that they have collected from
the peasants. The state’s claim to the land tax is a claim against
khardj payers, i.e. the wagf and the private proprietors. By
paying the kharaj these proprietors prove their proprietary
rights with regard to the land and safeguard their right to collect
the rent from the peasants who till it. With regard to the tenants,
the rent paid to the wagqf cannot be distinguished from the tax.
In fact, it includes the tax.'” It is only through the proprietors’
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and wagf administrators’ payment of the land tax that tax and
rent are distinguished and that the tax that was included in the
peasant’s rent is separated from it. The division of tax and rent
takes place through the tax payers’ payment of the land tax.
Paying the land tax had in fact become a privilege of land
owners and wagqf administrators, who thus became an interme-
diate group which, by paying kharaj or ‘ushr, acquired the right
to tax their tenants. Haskafi is certainly right in underlining the
fact that the peasant’s rent is changed into a tax only when the
representatives of the state receive it. In the relationship
between the tenant-cultivator and the intermediate group of
land owners no differentiation between tax and rent is possible.

This may be one of the main reasons for the bitter enmity
that the muftis displayed towards the tax farmers, for the princi-
ple of tax farming threatens the rights of waqf administrators
and private proprietors as intermediate tax collectors and tends
to diminish their share of the rent. The muftis, therefore,
declared tax farming to be invalid, ‘a tenancy of consumption’
(see Chapter 2, section 2 above), forbidden and null and void as
far as legal consequences were concerned. '®

With regard to the competition for the peasant’s rent
between the wagf and private proprietors on the one hand, and
the state administration and the timdr holders on the other
hand, the jurists strictly upheld the principles that peasants paid
rent and not the land tax and that it was always the lessor who
paid the land tax. With regard to the relationship between
landlord and peasant this principle was often completely
neglected and it is by no means rare that we find the muftis
speaking of the kharaj of tenants and share-croppers.

3. THE ARD AL-HAUZ: THE SEQUESTRATED LANDS

One of the devices that Hanafite jurists of the Mamluk period
developed in order to reconcile their legal tradition with a new
socio-economic and political order under which the peasants
were not considered to be owners of landed property, was the
legal fiction of the ‘death of the khardj payer’. Ibn al-Humam’s
tentative answer and its systematic application by Ibn Nujaim
were so generally and so enthusiastically accepted by Hanafite
lawyers of the Ottoman period because they served as a basis
for the legalisation of the privileges of wagfs and private
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proprietors and of the expropriation of the peasants. But the
conflict between a legal tradition that defines a legal person
through his capacity to own property and a political and socio-
economic order which de facto excludes the peasants from the
ownership of landed property can clearly be discerned in the
jurists’ discussion of the ard al-hauz, the sequestrated landed
property.

The term was already used as a technical legal term in the
ninth century by Khagsaf (see Chapter 1, section 3 above) who
did not, however, give an explanation for its historical develop-
ment nor a satisfactory legal definition of the term. All that can
be deducted from Khagsaf’s use of the term is that it is land
which is sequestrated by the Sultan and that the peasants who
work it are not considered to be owners of the lands that they
till. A much clearer definition was given at the end of the
Mamluk period by Ibrabim at-Tarabulsi in his work on the au-
qaf. Tarabulsi says:

It is not legally valid to constitute as wagf the land of seques-
tration (ard al-hauz). This is land which the Sultan seques-
trates when its proprietors (ashab) become unable either to
use if for agriculture or to pay its levies. They give the land to
him so that its use would fall to the [community of the]
Muslims and replace the kharaj [which the peasants were
unable to pay]. The land remains in the ownership of the
proprietors (wa-la yasihhu wagqfu ardi I-hauzi wa-hiya ma
hazaha s-sultanu ‘inda ‘ajzi ashabiha “an zira“atiha wa-ada’i
mu’ aniha bi-daf¢ihim iyahailaihi li-takuna manfaatuha li-1-
muslimina magama l-kharaji wa-raqabatu l-ardi ‘ala milki
arbabiha). "

This definition corresponds to Qadikhan’s and Ibn Nujaim’s
definition of the ruler’s sequestrating power with regard to the
lands of the insolvent khardj payers (see Chapter 4, sections 2
and 3 above). Ibn Nujaim uses the term ard al-hauz in the same
way. He says that the ruler is not its proprietor and that he
sequestrated it from its former owners so that its rent might
replace the kharaj.?® Syrian authors of the seventeenth century
also clearly differentiate between state lands and ard al-hauz.
They make it clear that with regard to these lands, the proprie-
tary rights of the peasants continue to exist in principle without,
however, invalidating the ruler’s right to sequestrate the landed
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property and to dispose of it by farming it out under a muzara‘a
or tenancy (ijara), selling it or having it cultivated on behalf of
the public treasury.?' The precarious state of the peasant’s
landed property can clearly be seen in the fatrdwd of Khair ad-
Din Ramli who said that:

The sale of [the land] that the Sultan has sequestrated for the
public treasury and farmed out to people under a muzara‘a
... is null and void, because they [i.e. the cultivators] do not
own it. But the [land] that remained in its original state, is
their property and they can sell it, transform it into wagf and
bequeath it. And God knows best (ammad ma hazahu s-sul-
tanu li-baiti I-mali wa-yadfa‘uhu muzara‘at™ ila n-ndsi bi-r-
rubi  wa-l-khumsi mathal*®  fa-bai‘uhum lahu bagil*
li-kaunihim la yamlikinahu wa-amma ma bagiya “ald aslihi
fa-huwa milkuhum yajuzu bai‘uhu wa-igafuhu wa-yakunu
mirath*. Wa-llahu a*lam).*

Sequestration may at any time hit the peasant proprietor and
transform his lands into ard al-hauz, sequestrated lands. He
would then retain a precarious property right to his lands but
lose the right to use them. As long as his lands were not seques-
trated, he continued to be an owner of private landed property.
After sequestration he was an owner of abstract proprietary
rights.

Obviously, a legal situation, under which the former owners’
proprietary rights with regard to his sequestrated lands are
upheld, must lead to legal conflicts between the representatives
of the state and the former land owners. We know of legal
conflicts that have dragged on for more than a hundred years
and ended with the land reverting into private property.? With
regard to this kind of conflict, the jurists supported the ruler’s
right to sequestrate the land of insolvent tax payers. But they
also upheld the principle that in such conflicts the law required
the representative of the state to bring an action against the
person in possession of the land who claimed proprietary rights
with regard to it. Khair ad-Din Ramii said:

There is no pre-emption (shuf‘a) and no sale of lands that
the Sultan sequestrated for the public treasury ... but if the
actual possessor received it through sale or inheritance or in
any other way in which ownership originates and if he claims
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that the land is his property and that he pays the khardy
incumbent upon it, his testimony is valid. Whosoever wants
to dispute his claim of proprietorship has to bring evidence
(burhan). | This evidence shall only be admitted] if the action
against him [i.e. the land owner] is legally valid and if all the
conditions required for an action are fulfilled. I only mention
this because this occurs very often in our lands and [ want to
be useful to the community of believers by clearly informing
it about this legal rule which [persons at] all times are in need
of. And God knows best (wa-amma [-aradi llati hazaha
s-sultanu li-baiti I-mali wa-yadfa“uha li-n-ndasi muzara‘at™
la tuba‘u wa-ia shufcata fiha fa-idha dda‘a wadi‘u [-yadi
Hadhi talagqaha shira®*” au irth*" au ghairahumd min asbabi
[-milki annaha milkuhu wa-annahu yw addi kharajaha fa-l-
qaulu lahu wa-°ala man yukhasimuhu fi I-milki I-burhanu in
sahhat da°wahu ‘alaihi shar®" wa-stufiyat shuriatu d-da°wa
wa-innama dhakartu dhalika li-kathrati wuqucihi fi biladina
hars™ “ald naf<i hadhihi I-ummati bi-ifadati hadha I-hukmi
sh-shar‘iyyi alladhi yahtaju ilaiki kullu hin. Wa-llahu a©
lam).®

Ramli’s fatwa is quoted verbatim and approvingly by “Imadi.?
The Ottoman muftis defined the procedure of sequestration in a
way that protected the land owner’s interest against state inter-
vention. But they left no doubt that the ard al-hauz was an
important and necessary fiscal institution. The ard al-hauz
symbolised the unresolved conflict between the owner’s right to
their property and the state’s claim to sequestration. It also
helped to explain the fact that the cultivators did not own the
lands that they tilled.

4. THE ‘THREE EXEMPTED CATEGORIES’ AND THE NEW
CONCEPT OF RENT

The growing deterioration of the peasants’ status vis-a-vis the
reatier class can best be seen in the Ottoman Hanafite concept
of rent and landed property. We have seen above (Chapter 2,
section 11 and Chapter 3, section 10) that from the tenth
century onwards prominent Hanafite jurists in Transoxania
held the legal opinion that unauthorised use of wagf lands
engendered the obligation to pay the ‘fair rent’ and that
under certain conditions rentiers’ lands (al-ard al-mu‘adda li-
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daftiha muzaraar*) and rentiers’ urban property (milk mu‘add
li-l-istighlal) enjoyed the same legal protection against
unauthorised use (ghasb). But Qadikhan’s discussion of this
special legal status of rentiers’ property remained restricted to
individual legal instances. Apparently, the Mamluk and
Ottoman Hanafite jurists in Egypt and Syria accepted the new
principle and the terminology in which it was expressed. In
addition, by developing the notion of the ‘death of the khardj
payer’, they changed the classical Hanafite doctrine on taxation,
legalised the expropriation of the peasants and supported the
fiscal privileges of the rentier class. This change in the doctrine
on taxation and on rent enabled them systematically to develop
the concept of a special legal status of the rentier class property.

a) The protection of the rent-yielding property against
unauthorised use

At the beginning of the Ottoman period, the jurists employed a
well-defined concept of mu‘add ‘li-I-istighlal, of ‘property
reserved for profitable use’, that encompassed both urban and
landed property. Objects which by definition fall under this
category are shops, storage rooms? and baths?’. According to
the general rule all forms of property which are bought or built
for the purpose of being put to profitable use or which are
leased for more than three years in succession belong to this
category.?® By ‘profitable use’ (istighlal) the authors mean the
process of farming out the property or of using it for business
purposes. A synonym that is widely used is mu‘add li-I-ujra® or
mucadd li-lI-ijara,® ‘reserved for rent’ or ‘reserved for leasing”.
According to the Syrian and Palestinian fatdwa of the seven-
teenth and eighteenth centuries ‘property reserved for profitable
use’ may consist of houses, shops or lands that are farmed out®'
but also of tools used in the trade,? of camels** or donkeys*.
All these may be leased for profit. In the case of landed
property, the decisive criterion is whether the proprietor uses
the land in order to satisfy his personal needs or in order to
lease it to others. Only in the second case is the land considered
to be ‘private property reserved for profitable use’.* "The term
is also used with regard to means of production that are used for
producing commodities, e.g. a soap factory is considered to be
mucadd li-lI-istighlal, ‘reserved for profitable use’.3¢
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Wagf property, orphans’ property and ‘private property
reserved for profitable use’ (mitk mu‘add li-I-istighlal) are
grouped together as the three forms of property enjoying a
special legal status that clearly differentiates them from all other
forms of private property.’” A closer scrutiny of the fatawad
shows that the Syrian muftis treat wagfand state lands as enjoy-
ing the same protection against unauthorised use (ghasb) and
the same legal privileges with regard to leasing.”® It may indeed
be so, that the whole concept of ‘property reserved for profit-
able use’ stems from an assimilation of the legal status of rentier
property to that of state property. This assimilation is clearly
discernible with regard to wagf property and orphans’ property
{mal al-yatim). To a much lesser degree is the ‘private property
reserved for profitable use’ granted the same status. Among the
three forms of rent-yielding property that are not state property,
the wagf clearly enjoys a privileged status since it is considered
to be more dependent on ‘profitable use’ than private property.
‘Imadi describes the difference between private property and
wagfin the following words:

The difference is that the proprietor may refrain from
farming out his property. He may want to live on it or to sell
it or not to use it at all (yu‘affifuhu) and in this respect his
property differs from the wagf that is ‘reserved to be farmed
out’ (mu‘add li-I-yjar). The administrator of the wagf must
farm it out (wa-I-farqu anna I-milka qad yamtani‘u sahibuhu
“an fjarihi wa-yuridu an yaskunahu bi-nafsihi au yabicahu au
yuattilahu bi-khilafi I-mauqufi I-mucaddi li-1-ijjari fa-innahu
laisa li-n-nagiri illa an yw ajjirahu).*

Only if the wagfis explicitly constituted for the personal use of
its beneficiaries can it be said not to be wmu‘add li-I-ijar,
‘reserved to be farmed out’. In principle, the element of profit-
able use prevails for wagf. Consequently, all forms of wagf are
considered to be rent-yielding property and the wagfis the rent-
yielding property par excellence.’

According to the jurists, the three forms of rent-yielding
property thus grouped together are legally united by the fact
that unauthorised use (marndfic al-ghasb) of these properties
entails the obligation to pay the ‘fair rent’. Ibn cAbidin calls
these forms of rent-yielding property ‘the three exempted ones’
(ath-thalathu al-mustathnayat)*! because they were exempted
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from the restrictions in the classical Hanafite doctrine on rent
that made the contract a necessary condition for the obligation
to pay the rent (see Chapter 2, sections 5-9 above). The
Ottoman muftis regard non-contractual use of the ‘three
exempted ones’ as entailing the obligation to pay the ‘fair rent’.
Ibn Nujaim states: ‘Unauthorised use {(mandfic al-ghasb) is not
warranted except in three [cases]: The orphan’s property (mal
al-yatim), the property of the wagf, and that which is “reserved
for profitable use”’.#? This position is upheld in the Syrian fa-
tawa of the Ottoman period.”® Any person making unautho-
rised use of rent-yielding forms of property is liable to pay the
“fair rent’ — even retroactively for many years. As Khair ad-Din
Ramli puts it: ‘He has to pay the “fair rent” to the wagf on
account of the choice made by the modern jurists (al-muta’ akh-
khirin) concerning the liability for the use of the wagf without a
contract of tenancy’ (‘alaihi wjratu mithlihi li-l-wagqfi ‘ala khti-
yaril-muta® akhkhirina fi gamani manafici I-waqfi bi-ghairicaqdi
jarat™ fin).4

Use of the three forms of rent-yielding property that are
‘reserved for profitable use’ engenders the obligation to pay the
‘fair rent’. But there is a clear differentiation between the wagqf
and the ‘private property reserved for profitable use’. If
someone uses private rent-yielding property on the grounds that
he considers himself to be legally entitled to do so (ra>wil), e.g.
that he uses lands under an invalid contract of sale or if he
wrongly thinks that he has a share in the property that entitles
him to its use, he does not have to pay the ‘fair rent’ or in fact
any rent. Private property, even if ‘reserved for profitable use’,
is only partly covered by the protection that the post-classical
law grants to rent-yielding property against unauthorised use.
Only if a person consciously and intentionally makes ‘unautho-
rised use of private property reserved for profitable use’ is he
bound to pay the ‘fair rent’.**

This teaching does not agree with Qadikhan’s discussion of
‘unauthorised use’ of rent-yielding property (see Chapter 3,
section 10 above). It is developed by the Mamluk and Ottoman
jurists and strengthens the private rentier’s claim to the ‘fair
rent’. But the private rentier’s claim to the ‘fair rent’ is always
weaker than that of the wagf. With regard to wagqf property, the
intention of the user is completely irrelevant. Whosoever uses
such property is obliged retroactively to pay the ‘fair rent’. To
quote a few examples from the Syrian farawa: it may not come
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as a surprise that the man who transformed a mosque into a
coffee house was held liable retroactively to pay the ‘fair rent’ to
the wagf. At least he knew what he was doing.* The man who
rents wagfland from a state representative whom he believes to
be entitled to lease the land, is also held liable retroactively to
pay the ‘fair rent’ to the wagf.*’ Peasants who reclaim waste
wagqf lands by building new irrigation systems are held liabie to
pay the ‘fair rent’ to the wagqf retroactively.* If land is bought
under a valid contract of sale and it later becomes known that it
is wagfland, the buyer is held liable retroactively to pay the ‘fair
rent’ to the wagf® Peasants who live on lands that they
consider to be their property and that the wagf administrator
claims for the wagqfand who cannot prove that the levies which
they pay to the state are kharaj, are considered to be the wagf’s
tenants and bound retroactively to pay the “fair rent’ to the
wagf. Retroactive payment may cover a period of several
years. Such cases are by no means rare in the farawa.’!

Holding the unauthorised user of wagflands (and state lands)
and orphans’ lands liable under all circumstances to pay the “fair
rent’ is certainly the most important change that the Hanafite
jurists of the post-classical period introduced into the Hanafite
legal doctrine concerning rent. The Ottoman jurists explicitly
interpret this new concept of rent as the law of the ‘modern
jurists’ (al-muta® akhkhirin).>?

The new doctrine on rent grants a privileged legal status to all
forms of rent-yielding property and makes the wagf the reat-
yielding property par excellence. With regard to the unautho-
rised use of wagf property, the contractual and consensual
elements are conspicuously absent from the new doctrine on
rent. Even if a waqf’s administrator offers a house or a room
free of charge to a person who does not enjoy the right of
benefit, the user is liable to pay the ‘fair rent’. If the wagqf
administrator leases the wagf land for rent that falls far below
the level of the ‘fair rent’, the tenant is liable retroactively to pay
the ‘fair rent’. This liability in no way depends on the will of the
waqf administrator or the intention of the user. In fact, with
regard to the wagqf, the new concept of rent often comes very
close to a concept of public law in which the wagf administrator
is not entitled freely to waive his claims and the user is not
entitled to accept special benefits.>?

In the case of ‘unauthorised use’, the rent paid to the wagf
can hardly be differentiated from a tax: the contract is no condi-
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tion for the obligation to pay this rent; the waqf administrator
has to defend the public interest, and were he to offer special
advantages to the user, the user would not be entitled to accept
them. The contractual and consensual element is virtually
absent from this concept of rent. The tendency to give a
dominant role to public law and to the gadi with regard to the
leasing of wagflands is already discernible in the ninth-century
writings of Iraqi jurists (see Chapter 2, section 7 above). But it
is only after the transformation of the peasants’ taxes into rent
and the introduction of the principle that ‘unauthorised use’ of
rent-yielding property entails the obligation retroactively to pay
the ‘fair rent’, that the rent paid to the wagqf acquires the charac-
ter of a tax.

With regard to ‘unauthorised use’ (ghasb), the posi-classical
Hanafite doctrine on rent differentiates between various forms
of landed property. Someone making unauthorised use of state
lands, waqflands and orphans’ property is held liable under all
circumstances to pay the ‘fair rent’. Someone using ‘private
property reserved for profitable use’ is bound to pay rent only if
he consciously and intentionally makes ‘unauthorised use’ of
these lands. Someone making ‘unauthorised use’ of lands that
are tilled by their owners and are not held in order to yield rent
does not pay rent at all. With regard to the peasant owners who
do not regularly lease their lands, but till them in order to satisfy
their own needs, the classical Hanafite doctrine on rent (see
Chapter 2, sections 5-9 above) applies. The post-classical
Hanafite doctrine on rent in this way establishes a clear-cut
difference between rent-yielding property of the rentier class
and the property held by its owners for personal use. The classi-
cal concept of ‘unauthorised use’ remains meaningful only with
regard to property that is not ‘reserved for profitable use’.

b) The “fair rent’ as the yardstick of the ‘contractually fixed
rent’

A contract of tenancy or share-cropping concerning waqf lands
or lands that are orphan’s property (mal al-yatim) that is
concluded with a ‘contractually fixed rent’ (musamma) (see
Chapter 2, sections 5, 7, 8 above) which falls far below the ‘fair
rent’ is held by the Ottoman jurists to be a voidable contract.
With regard to arable lands there is no unanimous agreement as
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to the difference that may legally exist between the ‘contractu-
ally fixed’ and the ‘fair rent’ without making the contract
voidable. Some muftis think that the laesio enormis (ghabn
fahish) results when this difference surpasses 20 per cent of the
‘contractually fixed rent’.3* Others think that 50 per cent is the
limit.> The legal reasoning that makes such a laesio enormis
sufficient grounds for the dissolution of a contract of tenancy is
already implied in the classical doctrine (see Chapter 2, section
7 above). But according to the interpretation of the classical
doctrine the ‘fair rent’ could only be levied after the dissolution
of the old contract.*® Transoxanian authors of the eleventh and
twelfth centuries had discussed the question of whether such a
contract was a voidable contract or a case of ‘unauthorised
use’.’” The Syrian muftis of the seventeenth and eighteenth
centuries held the tenant liable for retroactive payment of the
‘fair rent’ — beginning with the moment at which it was first
possible for him to use the land. The muftis did not always
follow their new principles. The fatwa did not, apparently,
depend solely on the legal principle to be applied. Khair ad-Din
Ramli, for example, in one case applied the classical principle of
istiksdn according to which the ‘fair rent’ in such a case should
not surpass the ‘contractually fixed rent’ (see Chapter 2, section
8 above).”® In other cases he followed the ‘modern’ principle
according to which retroactive payment of the ‘fair rent’ is due
— whether it surpasses the ‘contractually fixed rent’ or not.” |
consider these inconsistencies to be normal in the application of
all legal systems. What is of importance to my argument is the
fact that a new principle of retroactive payment of the ‘fair rent’
came into being and that it was generally acknowledged and
partly applied.

The details -of the jurists’ rather theoretical argument about
the definition of the ‘“fair rent’ will not be discussed here. The
muftis evidently wanted to maintain a rent market that was not
completely determined by the tax/rent collected on state lands.
They took great pains to establish a system of market rules®
which took into account the coercive power of the Sultan and of
the political elite which tended to jeopardise the rules and
mechanisms of the rent market. The muftis, therefore, tried to
ensure that the rent which the Sultan and the political elite
obtained from their lands would not be considered as the basis
for defining the ‘fair rent’.%" Also the outbidding which occurs
for reasons of personal enmity between the tenant and the
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outbidder with the purpose of harming the interest of the
tenant® should not be considered an indicator of the ‘fair rent’.
For, on the one hand, it is forbidden to do harm, and on the
other, out-bidding does not reflect the general fluctuation of the
market for rents.®® In principle, only the general fluctuation of
the market as represented through growing demand and the
rising level of rents can legally be considered as determining the
level of the “fair rent’.%* This rule is of practical importance only
with regard to the dissolution of a contract of tenancy that was
originally concluded with a ‘contractually fixed rent’ that corre-
sponded to the ‘fair rent’. Whether such a contract could be
dissolved when the market level of the ‘fair rent’ rose was a
question which the muftis had great difficulties in answering. In
the end they agreed that dissolution was possible when the
difference between the ‘fair rent” and the ‘contractually fixed
rent’ surpassed either 20 per cent or 50 per cent of the ‘contrac-
tually fixed rent’, and also that in this case the ‘fair rent’ could
not be levied retroactively.®® For all other practical purposes it
would appear that the muftis followed the rule that the ‘fair
rent’ was the highest attainable rent.%

¢) The hierarchy of different forms of landed property

[ should like to quote some examples from the fatdwa to show
how in the eyes of the Syrian muftis of the seventeenth and
eighteenth centuries the different forms of property and the
different doctrines regarding rent were applied as a means of
distinguishing between peasant ownership of land and rent-
yielding forms of landed property. Hamid b. ¢Ali al-‘Imadi was
asked:

If Zaid owns land he tills personally and which he does not
[regularly] farm out under a share-cropping relationship and
‘Amr tills the land and grows wheat on it with his own seed
and without the permission of the landowner mentioned
above and the crop is ready for harvesting, does the crop fall
to the cultivator? The answer: Yes! (sw’ila fima idha kana li-
zaid™ ar@" yazrauhda bi-nafsihi wa-la yadfa‘uhd muzaracar"
fa-zaracaha ‘Amr* bibadhrihi hintat** bila idhni malikiha
I-mazbiri wa-stahsada z-zar‘u fa-hali z-zar‘u l-iz-zaric? Al-
jawab: natam).%’
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In other words, the cultivator who makes unauthorised use of
peasant lands that are not legally recognised as rent-yielding
property (mu‘add li-I-jjar or mu‘add li-l-muzara‘a) appropri-
ates the whole crop and is not obliged to pay any rent to the
peasant.

The case is different when the cultivator makes unauthorised
use of lands that are mu‘add li-z-zird‘a, ie. rent-yielding
property. ‘Imadi is asked about the case of a cultivator who
makes use of such village lands that are mucadd li-z-ziré“a, i.e.
rent-yielding property, and for whose unauthorised use village
custom fixes a ratio of crop-sharing between the owner and the
user. The mufti accepts village custom as an adequate basis for
settling the conflict. He adds, with reference to Haskafi, that'if
no village custom fixes the ratio of crop-sharing the cultivator
would have to pay the ‘fair rent’ and that a wagf would under
all circumstances receive either the customary share or the ‘fair
rent’.® Ibn ‘Abidin, commenting on this fatwd, points out that
the sharing ratio of village custom does not necessarily represent
the “fair rent’.®® Over two pages he discusses the different legal
opinions on what constitutes a legally valid source of the claim
to ‘fair rent’ and how to define the ‘fair rent’ with regard to
different forms of landed property. He begins with a definition
of the difference between a peasant proprietor and a proprietor
who ‘reserves his tand for profitable use’. He says:

[According to one legal opinion] it is said that if the land is
prepared for profitable use, i.e. if the proprietor is among
those persons who do not cultivate their lands in person and
instead convey it [regularly to third persons] under a
[contract of] share-cropping, then this [use] will be legally
regarded as-a share-cropping relationship and the proprietor
of the land will receive his share according to the custom of
that village (wa-gila lau kanati I-ardu mu‘addat*" li-z-ziracati
bi-an kana rabbuha mimman la yazra‘u bi-nafsihi wa-yadfa-
‘uhd muzara‘ar™ fa-dhalika <ald I-muzaracati fa-li-rabbi
[-ardi hissat “ald ma huwa “urfu tilka I-garya).”

He adds that according to this legal opinion, which is apparently
the legal opinion that was already held by Qadikhin in the
twelfth century (see Chapter 3, section 10 above), the custom-
ary share falls due only if it is not known at the time of the culti-
vation of the land that the user consciously and intentionally
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makes ‘unauthorised use’ of the land. If, for example, the
landowner refuses to lease the land to him and he cultivates it in
spite of this refusal, the classical doctrine applies and no rent
falls due, even if the land is mu‘add li-l-istighlal, rent-yielding
property. Only the wagqf’s claim to a customary share or the
‘fair rent’ is valid even under these circumstances.”’ He then
goes on to say that ‘unauthorised use’ of the land does not
engender any obligation to pay rent if the owner of the land is a
peasant who tills the soll personally (lau kana sahibuha yazra-
‘uha bi-nafsih).”?

Ibn °Abidin makes it clear that these legal opinions are
obsolete. They represent only the beginning of the ‘modern’
doctrine on rent. Ibn “Abidin does not accept the legal opinion
that makes the payment of the ‘fair rent’ or of the customary
share of the crop dependent on the intention of the person who
makes unauthorised use of the land. He clearly defends the
principle that the legal status of rent-yielding property is the
source of the obligation to pay the ‘fair rent’ or the customary
share of the crop. He says: ‘But the legal opinion that is gener-
ally held (al-mashhir) and according to which the farwg is
given is that ‘unauthorised use’ is not warranted except in the
[cases of] wagqf, orphans’ property and ‘[private] property
reserved for profitable use ...”” After discussing the various
legal opinions on the question, Ibn ‘Abidin reaches the follow-
ing conclusion:

The result is that, if someone tills someone else’s land
without his permission even by way of ‘unauthorised use’
then [the following will apply] (1) if the land was private
property and the proprietor reserved it for agricultural use
[on a share-cropping basis], the customary rate of sharing, if
there is one, will be taken into account; (2) if there is no such
custom and he [i.e. the landowner] reserved it for the
purpose of farming it out, the whole crop will fall to the culti-
vating peasant upon whom the payment of the ‘fair rent’ to
the proprietor falls due; (3) if not [i.e. if it was not prepared
for the purpose of being farmed out] and the land diminished
in value [through its cultivation] the cultivator owes the
diminution of the value. If it did not diminish [in value], he
owes nothing; (4) if it is a wagfand a custom [about rates of
crop-sharing| exists and if it proves to be more beneficial to
the wagf [than the fair rent], then it is the custom that is
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legally relevant; otherwise, the fair rent [applies]. This rule
holds also if the lands are orphan’s property or belong to the
sultan ... (fa-I-hdsilu anna man zara‘a arda ghairihi bila
idhnihi wa-lau <ald wajhi I-ghaghbi fa-in kanati I-ardu milk™
wa-a‘addaha rabbuhd li-z-zira“ati “tabara I-<urfu fi [-hissati
in kana thammata ‘urf. Wa-illa fa-in a‘addaha li-I-ijari fa-i-
khariju kulluhu li-z-zari‘i wa-“alaihi ajru mithliha li-rabbiha.
Wa-illa fa-in intaqasar fa-‘alaihi n-nugsan. Wa-illa fa-la
shaia calaih. Wa-in kanat waqf*" fa-in thammata “‘urf*" wa-
kana anfa‘a ‘tabar. Wa-illa fa-ajru I-mithl, Wa-kadha lau
kanat mala yatim™ au sultaniyya ...)."*

This summary conclusion of a legal discussion that began in
the classical and continued throughout the post-classical period
of Hanafite law clearly underlines the existence of a hierarchy of
different forms of landed property. At the top level state lands,
wagqgf lands and orphans’ landed property always receive the
biggest obtainable amount of rent. The private rent-yielding
property is much more dependent on custom. In the case of
‘upauthorised use’ it will receive the ‘fair rent’ only if no
customary rate of crop-sharing exists. Otherwise, it will receive
the customary share. In the case of ‘unauthorised use’ of his lands
the peasant proprietor will receive no rent at all. This also holds
true for the peasant cultivator who is a tenant on state lands,
wagf lands or the landed property of private owners.”

Different concepts of rent and property are expressed in the
classical and the post-classical Hanafite doctrine on rent. In the
Ottoman period they existed side by side. They are evidently
used as a means of differentiating between different forms of
landed property. The classical doctrine with all its restrictions
applies to the peasant proprietors. The modern law is applied to
the ‘exempted categories’, i.e. to those rent-yielding forms of
property that are the source of revenue of the rentier class.

The many difficulties that result from the coexistence of an
old and a modern doctrine and of various legal opinions within
each of these doctrines find their clearest expression in the basic
rule concerning litigations dealing with wagf. It is held through-
out the post-classical period that, whenever differences of legal
opinions exist, the muftis must follow the legal opinion most
useful (anfa) for the waqf.’
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5. THE MODERN LEGAL DOCTRINE

It is commonly assumed that the conservative idealism of
Islamic law finds its expression in the deep-rooted conviction of
the jurists that the prescriptions of Islamic law are unchanged
and unchangeable. But until well into the nineteenth century
this was not how muftis and jurists viewed their legal tradition.
Beginning in the eleventh ceantury and continuing until the
period of the Tanzimat (1839-76), the jurists were aware of
differences in conceptions and doctrines that separated the
Hanafite doctrine of the ‘modern jurists’ (al-muta’akhkhirin)
from that of the ‘classical jurists’ (al-mutagaddimin). Time and
again they tell their readers that they follow a legal doctrine that
was developed by the ‘modern jurists’. This modern doctrine by no
means dealt with only those cases that had not been settled by
the old doctrine. The muftis and jurists openly acknowledged
that their doctrine differs from the legal opinions of the classical
school of Hanafite law”” and stressed the point that the farwa
has to be given according to the legal opinion of the ‘modern
jurists”.”® Such an attitude is indeed not surprising in a situation
in which the old doctrine dealt with only the peasant proprietors
whereas the ‘modern doctrine’ supported and protected the inter-
ests of classes who drew their revenue from rent-yielding property.
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Summary and Conclusion

SUMMARY

1. The pre-classical and classical Hanafite doctrine on tax and
rent defines the payment of land taxes as a proof of proprietary
rights with regard to arable lands. It states that taxation is
universal and applicable to all lands and (almost) all social
groups and strata.

2. With regard to the productive use of land, classical
Hanafite law developed a new dimension for the notion of
property. It would appear that the Hanafite notions of
commodity (mal mutagauwim) and commodity value (ragaw-
wum) are based on the idea that the ownership of exchangeable
commodities, res in commercio (amwdl mutagauwima), is an
ownership of things. Commodities in this sense can be either
exchanged or used by their owners. But the productive use of
such commodities by third persons does not constitute a
commodity. In order to legalise the land owners’ appropriation
of rent from their tenants, Hanafite jurists had to develop the
idea that through the contract of tenancy or share-cropping the
productive use of land is transformed into a commeodity. Conse-
quently, Hanafite law of the pre-classical and classical periods
considers the contract to be a necessary (but not a sufficient)
condition for the obligation to pay rent. The contract, thereby,
becomes the clearest criterion for the differentiation between
tax and rent.

3. In the post-classical period of Hanafite law, the majority
of peasants are excluded from the payment of the land tax. The
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levies collected from them are considered to be rent that does
not prove ownership rights. This development is symbolised and
legalised in terms of the discussion of ‘the death of the khardj
payer’ and the ard al-hauz, the sequestrated lands. In this way,
the payment of the land tax becomes a privilege that proves the
rentier classes’ proprietary rights to their lands and guarantees
their right to collect rent from the peasants who till these lands.
Fiscal privileges of members of the rentier class are generally
acknowledged.

4. The legal status of rent-yielding landed property is assimi-
lated to that of state lands in that the rent paid for its use falls
due in the way of taxes. With regard to rent-yielding landed
property, the contract is no longer considered to be a necessary
condition for the obligation to pay rent. The relationship
between the rentier and his peasants is no longer based mainly
on contract and consent. In all cases of non-contractual use and
in many cases of contractual use, the amount of rent to be paid
does not depend on the agreement between tenant and lessor nor
on the intention of the wagf administrator. The assimilation of
the rent on rent-yielding landed property to a tax is obvious
with regard to wagflands and to lands administered in the inter-
est of orphans (i.e. falling under the special jurisdiction of the
gadis). To a lesser degree the tendency is also discernible with
regard to ‘private property reserved for profitable use’ (milk
mu‘add li-I-istighlal). With regard to these three forms of
property, the contract ceases to be a necessary condition for the
obligation to pay rent. This also holds true for state lands. All
forms of the rentier classes’ landed property are thereby clearly
differentiated from the peasants’ ownership of landed property
to which the classical doctrine of contractual rent continues to

apply.

5. The notion that the levies collected from the peasants are
rent and not taxes gives the wagf and the private owners of
rent-yielding landed property the right of priority over the state
and its representatives with regard to the collection of the rent
from their tenants. The state’s claim to tax wagf and private
landed property can only be enforced against the tax payer, i.e.
the wagf or the private owner of rent-yielding property. The
peasants are tenant cultivators who pay rent, not taxes. This
amounts to saying that their rent to the wagf and the private
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owner of rent-yielding landed property includes the tax and
cannot be distinguished from it." It is only through the tax
payer’s payment of the land tax that the private revenue accru-
ing to the rentier is differentiated from the tax that is paid to the
state. In the relationship between landlord and peasant the tax
cannot be distinguished from the rent.

6. The notions and concepts of the new doctrine on rent
were first developed in Balkh and Bukhara during the classical
period. How and when the new doctrine became the prevalent
legal doctrine in Mamluk and Ottoman Syria and Egypt remains
a matter for investigation. It seems clear, however, that the
disappearance of peasant ownership of small holdings as an
important structural characteristic of the rural society of the
Near East was one of the conditions that made the new doctrine
so convincing to the jurists and the rentiers in Egypt and Syria
and encouraged the systematic elaboration of the new doctrine
by Ottoman Hanafite jurists.

7. It is noteworthy that throughout the post-classical period
the Hanalfite jurists were aware of the fact that they applied new
legal doctrine and they did not make the slightest attempt to
conceal this awareness.

CONCLUSIONS

1. It seems impossible to maintain the notion, equally cherished
in East and West, that figh after the tenth century is an
unchanging structure of legal ordinances. After the tenth
century, Muslim jurists found it impossible simply to adhere to
the old legal ordinances without sacrificing the economic inter-
est of the social stratum to which they belonged. The law had to
be adapted to a new political and socio-economic order. The
knowledge that was required for this adaptation had to be
acquired in a process of trial and error which eventually led to
the introduction of new notions, concepts and doctrines.
Indeed, the whole history of Islamic law may be studied as a
slow process of accumulating legal opinions which diverge from
the old doctrine. Such a study should follow the development in
time and space of legal opinions with regard to interrelated key
concepts of the law. In the light of research along these lines a
re-interpretation of the relationship between ijtihad and taqlid
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seems desirable. Far from being a historical reality at all levels
of legal activities, taglid often seems to be a pious wish rather
than the actual practice of the jurists. It is a conscious attempt to
maintain important elements of the legal tradition in the face of
social and legal change that threatened the unity of Hanafite
legal teaching,

2. Researchers should pay more attention than in the past to
the relationship between the different levels of legal literature.
This subject is often treated by the Ottoman jurists who clearly
assigned different functions to the different layers of rutin,
shurih and farawa in the context of upholding the venerated
tradition and changing it. A systematic comparison of the
results obtained from the analysis of these layers of legal litera-
ture with the gdadis’ sijillat seems highly desirable. From the
jurists’ discussion of tax and rent it seems evident that, at the
level of the fatawd, new legal opinicns are introduced and that it
is easily acceptable to the jurists that the farwa has to be given in
the light of the ‘modern jurists’ legal opinions. When new legal
opinions are accumulated at the level of the farwa, they exert
their influence on the commentaries (shurih). In the Ottoman
period it is by no means rare to find references to collections of
fatawd and their new ways of legal reasoning in the commenta-
ries (shurih). The mutan largely represent the unchanging
tradition, but it is clearly understood by the jurists that they are
not always to be followed.

The ugul, finally, offer a means of stabilising the relationship
between the legal opinions of the ‘modern jurists’ and the
concept of an unchanging legal tradition as embodied in the
concept of raqlid and the literary genre of mutun. At the level of
the usul, all the questions discussed in this essay boil down to
the relationship between istiksan and giyas — both of them
equally acceptable within the framework of the legal tradition of
Islamic law. Islamic law, in my opinion, should be studied by
comparing the development of the different layers of the legal
literature and defining their interrelationship. It seems to me
that such a way of studying Islamic law would allow us to see
wide-ranging changes at certain levels of the legal literature and
it should also allow us to understand the functioning of Islamic
law as a tradition in change and one of the ways in which Near
Eastern society reconciled its awareness of change with its
preservation of a normative tradition.
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the obligation to pay ajr
al-mithl 42, 112
Central Asian jurists on ghasb
and ajr with regard to wagf
lands 40-1, 42, 67, 68
Ottoman jurists on ghasb and ajr
with regard to wagf lands
and other forms of
rent-yielding property
114-15
analogy (giyds) see also istihsan
establishes the contract of sale
(bai‘) as the model of all
bilateral and commutative
contracts 27
analogies drawn from the basic
rules of the contract of sale
contradict basic rules of the
tenancy and the share-
cropping (see muzara‘a)
contracts 30, 46n.31, 53
attempts to construe the
muzdra‘g contract as an
analogy to the mudaraba (see
sub verbo) contract 76n.61
business practice as a valid
reason for abandoning
analogy 54, 71n.24
Qaglikhan’s new concept of
muzara“a without contract
contradicts analogical
reasoning 67
Anatolia 940.7
ard al-hauz, sequestrated lands with
regard to which private
proprietary rights still exist 14,
15,17,19, 52, 93, 104-6,
123
assignments see land assignment, tax
assignment and igfG*
al-Azhar 99, 101



badhr, see muzdra‘a, jins
al-badhr and qard al-badhr
bai¢, contract of sale 27
model for all bilateral and
commutative contracts 27
the tenancy contract (see ijdra)
cannot be construed in
analogy to the contract of
sale 30, 32-3, 49n.57
bait al-mal see public ireasury
Balkh, jurists of 40, 41, 42, 50n0.78,
< 77179, 124
Bukhara, jurists of 42, 124
Buyids, dynasty in Iraq 94n.5
Byzantine Empire
share-cropping in (see also
muzara) 52

Central Asia
development of legal doctrine in
34, 36, 40, 41, 42, 480.51,
60, 68, 82, 98
classical period see periodization
commodity
defined as mdl mutaqauwim (res
in commercio) 27, 122
commodity value (tagauwum)
30, 122
something that can be
accumulated and stored until
times of need 29, 45n.25
rent as an equivalent for a
commodity 27
land use as a non-commodity
29-30
Jand use transformed into a
commodity through the
tenancy contract (see ijdra)
30,31,32,122 or the
share-cropping contract (see
muzdra‘a) 54, 122
see also jul
see also kira®
contracts
bilateral contracts 27
contract of sale (see bai”) 27,
49n.57
tenancy contract (see ijara) 25 ff
valid tenancy contract 26,
49n.56
voidable tenancy contract
34-6, 48n.52, 49n. 56
valid and voidable tenancy
contracts transform the use
of land and labour into a
commodity 30, 31, 32, 38,
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46n.29, 49n.58

contract of kird’, i.e. the renting
of land 25

contract of jucl, i.e. locatio
conductio operis 25

contract of muzara‘a, see

muzarg‘a

classical doctrine on contractual
character of rent 32, 34,
100-1

post-classical doctrine questions
the contractual character of
rent 66-7

corpus juris of Islamic Law

development of 1, 2

role of state administration for 3

role of social traditions for 3,
6n.12

crops

cereals 3

summer crops 26, 43nn.6 & 7,
44n.12, 51

legal differences between
contracts for agriculture on
fields and for the planting of
plantations 69n.1

Damascus 99
dihgan, Iranian landowner and
notable 16
doctrine
classical doctrine on tax and rent
2,4
equally applicable to all forms of
landed property 4, 18
recognizes peasant ownership
(see also peasants) of arable
lands, 4, 17-19
defines the source of the
obligation to pay rent (see
rent and ajr) 30, 32-3, 38-9
discusses the period of duration
of the tenancy contract (see
jjara) 26, 34
defines the payment of khardj as
a proof of the tax payer’s
ownership of his landed
property 7, 8,9, 10, 11, 15,
16, 18, 21n.25, 26, 30, 40,
69, 83, see also 102-3
classical doctrine obsolete in the
Mamlak period 81
protection of wagf and orphans’
property at the origins of the
post-classical doctrine 39-42,
66-8, 124

135



SUBJECT INDEX

post-classical doctrine on
peasants’ ownership of arable
lands (see also peasants) 4

defines peasants’ levies as rent
84-5, 102-3°

legitimizes the fiscal privileges of
the rent-yielding landed
property (see rent-yielding
property) through the
doctrine of the ‘death of the
kharaj payer’ 83, 84, 85, 88,
89, 90, 91, 99-100, 103-4

characterized by the co-existence
of different legal concepts
with regard to the sources of
the obligation to pay rent
116-17

Egypt 81

a khardj paying country
according to the classical
doctrine 84

no longer a khardj paying
country according to jurists
of the sixteenth century 89,
101

wagf lands in 82

development of legal doctrine in
82-3, 85-93

land tenure in 89

Ottoman ganinndme of 1525
95n.22

Ottoman gdnitnndme of 1553
86, 87, 88,92

the jurists’ interpretation of the
peasants’ status in the
Mamliik and Ottoman
periods 83, 124, 96n.25

fai>, doctrine of, a legal concept that
legitimizes state ownership of
arable lands on historical
grounds 9
fair rent see ajr al-mithl
Fatimid period 81, 94n.5
fatwa (pl. fatawa)
legal opinion (see also mufti) 2,
42, 68, 92, 98, 99, 101, 102
a special kind of legal literature
125 _
Syrian fatwd-s 101, 106, 107,
109
Palestinian farwg-s Ch. 5
passim
Egyptian fatwd-s 2 see also Ch.
4 passim
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relationship to mutin (seesub
verbo) and shurih (see
sharh) 125
figh, the science of Islamic Law 1,
124-5
fiscal privileges see privileges
force majeure (4fa) 31, 47n.40

ghabn fahish, laesio enormis, the

‘outrageous eConomic

disadvantage’ that justifies the

dissolution of the contract 33

the big difference between ajr
musarmmd and ajr mithl (see
ajr) 33, 112

ghasb, unauthorized use of lands or

labour 31, 36, 37, 67

engenders the obligation to pay
a compensation for the loss
of the land’s value 37, 38, 39

methods of evaluation of the
compensation 40-1

breach of contract defined as
ghash 45n.15

ghasb does pot engender the
obligation to pay rent
according to the classical
doctrine 32, 37, 38, 50n.72

assimilation of ghash and
tenancy (see ¢jara) in the
post-classical doctrine 40-1,
50n.81, 68, 106-7

ghasb of state lands, wagf lands
and orphans’ lands
engenders the obligation to
pay rent in the post-classical
doctrine 111, 115-16

classical doctrine on ghash
applies only to peasants in
the Ottoman period 111,
113-14, 115

hamam, classical example for
rent-yielding property (see sub
verbo) 119n.27

hauz see ard al-hauz

huriib, the tax payer’s and
share-cropper’s flight from the
land 14, 61, 83

i‘dna, the offering of gratuitous
labour under a muzaraca
contract (see muzaraa) 56, 59,
72n.32

‘ibra, the unit in which the fiscal



value of lands is evaluated
23n.48
igtihad, the rational deduction of
legal rules from the sources of
the law (usal al-figh) 124
ijara, the contract of tenancy
originally the hiring of labour
(locatio conductio operarum)
25
a combination of three
contracts: kird@ (the renting
of land, see sub verbo) ijara
(i.e. the hiring of Jabour) and
Jucl (see sub verbo) 25
with regard to arable lands a
tenancy contract referring to
agriculture on fields 3, 25, 26
in principle not applicable to
gardens, plantations and
pastures 26
the forbidden ijara: ijarat
al-istihldk 26, 103
the tenancy contract’s period of
duration in the classical
period
a. general 26
b. concerning wagf and big
estates 34, 44n.13
the tenancy contract’s conditions
of validity 26, 34
a bilateral contract 27
legitimized on the basis of
istihsdn see sub verbo 30-1,
46n.32
the tenancy contract transforms
the land use into a
commodity 30, 31, 32, 38
religious opposition against this
transformation 27, 28
the tenancy contract as a
condition for the obligation
to pay rent 32
sources of the obligation to pay
rent 31, 34-5, 100-1
time (wagt) as a factor that
determines the amount of
rent and salary 31-2, 47n.41,
59
the tenancy contract as an
instrument of social and
economic integration 38-9
the contractual and consensual
element more important in
the contract of tenancy than
in the contract of sale 32-3
ijara fasida, a voidable contract
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of tenancy 32, 34 is validated
through the tenant’s land use
34-5, 100-1
rent under a voidable contract of
tenancy 35, 36
voidable tenancy contract and
ghagsb in the post-classical
doctrine 42
Imam, the ruler of the Muslim
political community 10, 11, 12,
15, 18-19, 83-4, 92, 100 see also
Sultan ]
iqta’, i.e. the Imam’s assignment of
lands or tax districts to
individuals see gafi‘a, land
assignment and tax assignment
Iran 94n.5
Iraq
arable lands in Iraq pay khardj
9
kharaj lands as private property
9-11, 18
legal doctrine during the
classical period 34, 37, 41,
53,111
muzdra‘a in Iraq before Islam
52
situation of peasants in the
Buyid period 80 and under
the Mongols 94n.11
irsadi, see wagf irsadi
isti*dna i.e. ‘asking for gratuitous
labour’ in a muzdara‘a
relationship 56, 59, 72n.32
istighlal see mutadd li-l-istighlal
istihsan, see also analogy, admitting
for practical and moral
purposes legal solutions that
contradict conclusions drawn
on the basis of analogical
reasoning from the basic
rules of the legal system
30-1, 125
legitimizes the tenancy contract
(seeijara) 30-1, 46n.32
legitimizes the contract of
share-cropping see muzara‘a
based on the Prophet’s example
54, 55, 56
based on Koran, sunna and
consensus 46n.32
based on general business
practice and custom (‘urf)
54, 55, 56
legitimizes Qadikhan’s new
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concept of muzarata without
contract 67

determines the amount of rent to
be paid under a voidable

. tenmancy contract 35, 112

justifies the solution according to
which general practice (‘urf)
may replace contractual
stipulation 771.80

Jews
of Khaibar 54, 56, 720.31

_ oflraq 73n.39

jins al-badhr, the specification of the
kind of seed to be used under a
muzdra®a contract, one of the
Six prerequisites of a valid
share-cropping contract 59,
77n.80

jul, locatio conductio operis
(Werkvertrag) (see also ijara) 25

kafil, suretyship 73n.40
Khaibar, oasis of 54, 56, 72n.31
kharaj, land tax (see also taxation) 7,
8,9, 10, 11, 14, 15nn.4 & 8, 18,
21nn.17, 24 & 25, 39, 40, 81,
83, 84, 85, 86, 88, 89, 90, 91,
100, 101, 102, 103, 106, 110,
123
western definitions of 8,
20nn.3-11
classical Hanafite doctrine holds
that the payment of khardj
proves the tax payer’s
ownership of his landed
property 9~11, 18, 21n.25,
26, 30, 40, 69, 83
khardj muwazzaf (synonym:
kharaj wazifa) see also
taxation, a fixed tax on
arable lands 3, 15, 16, 18, 19
kharaj muwazzaf as a personal
obligation 15
according to the classical
doctrine payable by the
owner of the landed property
7, 8,9, 10, 11, 16, 102-3
kharaj mugdasama, see also
taxation, a proportional
share of the land’s produce
up to 50% 13, 15, 16, 19,
94n.6
an obligation in re 15
payable by the tepant 16, 17,
101, 119n.16
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a tax on lands of aristocratic
owners 16
spread of after the tenth century
16, 19
most important form of khardj
in Egypt and Syria 102
classical khardj doctrine obsolete
under Mamliks 81
the doctrine of the ‘death of the
kharay payers’ and the loss of
the peasants’ property rights
83, 84, 85, 88, 89, 90, 107,
123
Kharaj wazifa see kharaj muwazzaf
Khorasan, the jurists of 75n.53
kira® see also ijara, the contract of
renting real property 25

laesio enormis see ghabr fahish
land assignment, the Imam’s
assignment of lands to persons
who are in charge of its
mise-en-valeur (see also qafia
and igfac) 8-9, 12, 19n.2, 69,86,
99-100
land tax see khardj, taxation and
Cushr
land tenure, forms of
milk (private property) 2
milk mutadd li-I-istighlal (see
rent-yielding property) 67
mal al -yatim, orphan’s property
whose administration is
(usually) supervised by the
gadi 42, 68, 108, 109, 110,
111, 115, 116, 123
wagqf, see sub verbo
ard al-hauz, see sub verbo
ard al-mamlaka or miri, i.e.
state lands 69, 81, 100, 108
lund assignments held in milk
8-9. 12,69
ifara, see sub verbo
muzaraa, see sub verbo
tax assignments 13, 16, 69,
80-1, 93n.1, 97n.61, 102
land use
as a commodity 27
as a non-commodity 29-30,
45n.26
transformed into a commodity
through the contracts of
tepancy (see ijdra) and
share-cropping (see
muzdraa) 30, 38
religious opposition against this



transformation 27, 28

contractual land use is the
source of the obligation to
pay rent, 31, 38

unauthorized land use engenders
the obligation to pay
compensation, not rent 37-8

legal consequences of the land
use of ‘rent-yielding
property’ (seesub verbo) 42,
67,68, 111, 114

mal, see commodity
mal al-yatim, the orphan’s property
whose administration is normally
supervised by the gadr 111
considered to be rent-yielding
property, see sub verbo
Mamlik period (1250-1517)
development of legal doctrine in
69, 82, 84-5, 103, 124
socio-economic development in
81, 85
cadastral registers of 86, 87
al-ma‘qiid “alaih, the object of the
contract, that which is sold or
farmed out under a contract 35
mawat, waste lands 12, 19
milk, see private property
miri, state lands see lund tenure
mu‘add li-l-j)ar (synonym for
mucadd li-l-istighlal)
mu‘add li-l-istighlal, property
reserved for business purposes
and not for personal use, see
also mutadd li-I-jjar, mu‘add
li-l-muzdra® a and rent-yielding
property
a form of rent-yielding property
67-8, 107-9, 111, 113-16,
123
mu‘add li-l-muzaraca, lands held for
the purpose of farming them out
under a share-cropping contract
66-7, 106-7, 114
mu‘amala, a contract for the
planting of plantations 51
muglaraba, a partnership, a
commenda 76n.61
mudda, the period of duration of
the contracts of ifara (seesub
verbo) or muzara‘a, (Seesub
verbo) 58, 59, 73n.42, 77n.80
mufti, a jurist who gives
authoritative legal opinions on
legal and religious matters (see
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also fatwa) 1, 2,75n.53, 98-9,
117
mufti-s of Central Asia 2
Egyptian mufti-s 2 see also
chapter 4 passim
Palestintan mufti-s 98, 102
Syrian mufti-s 2,98, 102, 112,
113
mugaja‘a, unit of taxation 87
mugta®, the person who holds a land
or tax assignment see also iqjac,
qgatra 17, 80-1, 85, 97n.61, 100
musaqgat, a contract for the planting
of trees 51
musaqqafat, roofed rentable
buildings as opposed to rentable
lands 119n.26
muta*akhkhirin, the ‘modern jurists’
as opposed to the ‘classical
jurists’ (mutagaddimin} 4, 109,
110, 117, 120n.52, 124
mutajanis, ‘related species’ of
production factors in muzdra‘a
contract 61
mutaqaddimiin, the ‘classical jurists’
as opposed to the ‘modern
jurists’ (mmuta’akhkhirgn) 4,
109, 117
mutan, law texts studied and
learned by heart by students
125
muzara‘a, the contract of
share-cropping with regard to
agriculture (see also
share-cropping, mu‘add
li-I-muzdrata and rent-yielding
property) 3,38,51,52
a contract between unequal
partners 43, 52, 57-63, 65-6,
68-9, 73nn.40 & 47
transforms land use into a
commodity 54
practised on big estates 52
rejected on religious and
juridical grounds 27, 52, 53
contradicts the basic rules that
govern synallagmatic
contracts 53, 54
is legitimized on the basis of
istihsan (seesub verbo) 54-5
begins as a tenancy contract and
ends as a contract of
partnership (sharika) 55
that which is farmed out under
this contract is land or labour
55, 61, 71n.28
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the three legally valid
combinations of the four
elements of agricultural
production 55, 56, 61-2

peasant usages integrated into
the muzdra‘a contract 56-7,
72n.37

special importance of seed
investment 57, 61, 62, 63, 69

the six conditions of a valid
muzdra‘a contract 58-9,
73nn.41 & 42, 77n.80

the voidable contract of
muzdra‘a 59, 63-4, 65,
770.80

the legal consequences of a
voidable contract of
share-cropping 64, 65, 69,
78n.82

time of land use determines
amount of rent 59, 76n.61

work defined as a production
factor 60, 74nn.48 & 49

long-term and short-term
contracts 60-1, 69

sublease under a muzdra‘a
contract 61, 69, 76n.59

namd mitkih ( see sub verbo)
and the contract of
share-cropping 63-5, 69

differences between a tenant and
a share-cropper 68-9, 76n.60

the mobility of the working
partner 73n.47

Qddikhan’s muzara® a without
contract 66-7, 106-7

nama’milkih, see muzdrata, a
doctrine that favours the seed
contributor under a voidable
muzara‘a contract 63-5, 69

Ottoman
period (13th century to 1924)
qaninndmeof Egypt 1525
960.25
qanunname of Egypt 1553 86,
87, 88,92
mufti-s 98
system of land tenure 81-2 see
also timar
Ottoman Empire 68, 69, 92, 96n.26
development of legal doctrine in
85, 89,91-2, 107, 111, 124
socio-economic development in
81
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wagflands in 82
Ownership see private property

peasants
classical Hanafite doctrine
protects peasant ownership 3,
4,17-19, 38, 80-1
peasants not attached to soil
10-11
cultivators of ard al-hauz (see
sub verbo) are not considered
proprietors 14
peasant usages and contracts
56-7
the decline of small peasant
holdings 80-1, 94n.11
the peasant proprietor
transformed into a tenant
80-1
the jurists’ interpretation of this
transformation 69, 84-5,
96n.25
the doctrine of the ‘death of the
khargj payer’ 83-5, 88-90,
103-4
peasant’s taxes defined as rent
84, 100, 101, 123
peasants enjoy personal liberty
100-1
classical doctrine of ghasb (see
sub verbo) applies only to
peasants in Ottoman period
111,113, 115-16
the peasants’ rent includes the
land tax 102-3, 118n.15,
123-4
village custom as a legal factor
114
periodization of Islamic Law
early or formative period 1
pre-classical period 1, 3, 4
classical period 1 see afso
doctrine
post~classical period 2, 4 and
chapters 4-6 passim
pre-emption see shufa
privileges, fiscal see also doctrine,
rent-yielding property and
taxation
based on the doctrine of the
‘death of the kharaj payer’
87-91, 99-100, 103-4, 106-7
private property
(milk) of arable lands see also
rent-yielding property,
peasants, land tenure and



mu*add li-l-istighlal

sources of ownership 11-12,
18-19, 81, 91-2

relationship to taxation and rent
2,3,7-11, 102-3

bought from the treasury 87-8

sequestration of 105-6

differentiation between peasants’
private property and
‘rent-yielding property’
107-9, 111, 113-16, 123-4

public treasury (bait al-mal)

the main seller of state lands,
fiscal privileges and property
rights 81, 89-93

qaniinname see Qrroman

qarg al-badhr, a gratuitous credit of
sced that is to be restored after
harvesting 56, 72n.34, 77n.75

qgati“a, a piece of land assigned by the
Imdm to individual persons §,
19n.2
cultivated by slaves and salaried
labour 12, 17 see also iqta® and
muqtac

qgiyas see analogy

Raml]a 99
rent see also ajrand ijdra
contractually fixed rent see ajr
musammd .
fair rent, average rent see ajr
al-mithl
contractual character of 3, 25,
30, 31, 38-9
does not result from a delict 30
differentiated from taxes by its
contractual character 38, 62
non-contractual rent 40-2, 67-8,
80-1, 84-5,102-3, 123
peasants’ taxes considered to be
rent 103, 106-7, 123
peasants not entitled to collect
rent for the ‘unauthorized
use’ (see ghasb) of their lands
111,113-14
competition for rent 102, 103,
118nn.14 & 15
rent-yielding property
see also mu‘add li-1-istighlal,
mucadd li-I-muzédraa, wagf
and malal - yatim
enjoys privileged legal and fiscal
status if compared to
peasants’ lands 67-8, 83,
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87-92, 99-100, 106-11,
114-16,123

wagf lands, orphans’ lands and
milk mu* add li-l-istighlal
as the three forms of rent-
yielding property 108-9,
115-17,123

their relationship to state lands
108, 120n.38

every use of wagfand orphans’
lands engenders the
obligation to pay rent 42,
67-8,109-10, 114-15

rizqa, rent collected from the holders
of mugqara‘-a-s (see sub verbo)
86, 96n.34

sahib al-badhr, the person who
contributes the seed in a
muzare‘a (see sub verbo)
relationship 59, 77n.80
sawad, the rural districts of Iraq
10, 11, 21n.26, 22n.30
sawafl, crown lands 9, 16
Seljugs, dynasty of 84n.5
sijillat, the court registers 125
Sultan 13-14, 81, 88-90, 104-6,
116
Syria
arable lands pay khardj 10
wagflands during Ottoman
period 82, 95n.22
milk lands during Ottoman
period 97n.65
jurists of and legal doctrine in 34,
41,82-3, 85
share-cropping
contract of see muzara‘a
as a form of taxation (see also
khardj mugdasama and
taxation) 14, 56, 58, 72n.31
among the Jews of Iraq 73n.3%
sharh (pl. shurah), glosses and
commentaries of mutin (see
sub verbo) 125
sharika, partnership 59, 63, 77n.80
shufea, the right of pre-emption 12,
105-6

tabd, the sowing of more than one
seed and the use of more than
one method of cultivation under
one muzdra‘a contract 76n.64

takhliya, the land owner’s delivering
of the land to the working
partner under a rmuzdraa (see
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sub verbo) contract 58-9,
71n0.28, 720.37, 77n.80
tamiik, the transfer of property rights
27 -
tamlik al-mandfic, the transfer of
the right to use land or labour
27
tanzimat, the period of Ottoman
reforms in the nineteenth century
(1839-1876) 117
taqlid, reliance on the transmitted
legal opinions of a school of law
124-5
taslim, the conveyance of the
(rented) property to the tenant
31

tax assignment, (igfac) the fmam’s
assignment of a tax district to a
mugqta who appropriates part of
the taxes as his due 13, 69, 80-1,
87
taxation
of arable lands untversal 7, 18,
122
no longer universal in
post-classical doctrine 87,
§9-92, 99-100
relationship to rent and private
property?2,3,7-11, 38, 102-3
land tax consists of either khardj,
(see sub verbo) or “ushr (see
sub verbo) 7, 18
khardjis a heavier burden than
cushrand has less religtous
undertones 12, 18, 19
cushr (see sub verbo) is a tax on
the Muslim’s agricultural
produce 7
taxation of augdflands 12, 86
kharajon qafica-s 19n.2
the sequestration of the insolvent
tax payer's lands (see also ard
al-hauz, khardjand
doctrine) 14, 15, 83-4, 88
fiscal privileges sold by the public
treasury 87-91, 99-100,
106-7
miri, the Ottoman levy on state
lands 81, 97n.65
kharaj and the competition for
rent according to Ottoman
doctrine 102-3, 123
peasant’s taxes defined as rent
84, 100-1, 106-7, 123
tax farmers, opposed by the mufti-s
103
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tenancy see ijara

timar, the lands assigned to an
officer or official in the Ottoman
system of land tenure 69, 102

timéari, the timar holder 102

Transoxanta, jurists of 33, 63,
73n.42, 75n.53, 83, 106, 112

ujra, see ajr
unauthorized use, see ghash
“urf, the legally recognized custom
54,114
use (manfa‘a)
of land and labour see land use
‘ushr, see also taxation the dime 7,
18
a proportional share of the
agricultural produce that is
levied on the Muslim’s
harvest 12, 40, 100, 103
an obligation inre 15
payable by the tenant or the
share-cropper according to
Abt Yasuf 16
usal al-figh, the sources of law 1,
125

wagqt, a foundation. Only to be

constituted from private

property, seesub verbo

khardjlands can be transformed
into wagf 9-12, 81, 23n.42,
93

tax assignments may not be
transformed into waqf 13

fiscal privileges for waqf lands in
the Ottoman period 88, 91-3

slave labour and salaried labour
on wagf lands 12, 17

special rules for the tenancy
contract that concerns wagf
lands 33-4, 36, 44n.13

ghasb, see sub verbo of wagf
lands 42, 68

wagqf as the rent-yielding
property (see sub verbo) par
excellence 108-10, 119n.37

entitled to maximum rent from
all unauthorized users
109-10, 115-16

the verification of property deeds
as a means for the
confiscating of wagflands
81-2, 86-7

taxation of wagflands in
Ottoman Egypt 86



extension of wagf lands in Egypt,
Syria and the rest of the
Ottoman Empire during the
seventeenth and eighteenth
centuries 82

competition for rent between the
waqf administrator and the
timari(see sub verbo) 102-3

wagf irsadi, a wagf constituted by

SUBJECT INDEX

rulers from public property 81,
92,97n.64
waste lands, see mawat

Zahir ar-riwaya, the six books by
Shaibani which embody the
classical Hanafite doctrineand its
corpus juris 41-2, 50n.80, 59-60,
68
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