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Infroduction

The third version of the Construction (Design and Management) Regulations was
published twenty years after the original version (31 March 1995) became part of the
construction industry’s legislative framework. The interim period has also seen the
publication of the second version on the 6 April 2007.This development route has
attracted criticism at every stage, partly from dissatisfaction with some of the legal
requirements, partly from a lack of managerial judgment and partly from self-interest,
to the detriment of regulatory achievement.

The Regulations, as always, attempt to endorse the holistic, team-based approach for
the effective delivery of construction health and safety management, within a dynamic
and often fragmented construction industry. Successful delivery is dependent upon
the concept of shared objectives, delivered through dutyholder integration, but such
success is constantly challenged by the disparate nature of construction teams and
the disenfranchisement that often exists.

Whilst this third version of the Regulations has been drafted to account for a closer
alignment with the original European Directive, it also embraces a response to the
criticism collated by the corresponding panels associated with the reviews of the two
previous versions of the Regulations. It is prudent to highlight some of these criti-
cisms so that their messages are not lost and so that the spectral focus of future
concerns is directed elsewhere. Many of the criticisms remain as challenges in
respect of all future dutyholder management models.

The following tabulation provides an insight into the salient issues that must be
addressed so that the ‘best practice model’ can indeed signal progression.

Critical point Commentary

e added value failure to articulate the value of service provision

e bureaucracy generation of excessive and irrelevant paperwork

e communication ineffective; lack of meaningful dialogue

e dutyholder invisibility lack of dutyholder presence within the project team

e generic approaches absence of a project-specific focus

e inflexibility lack of appreciation that numerous options exist as
evidence of the discharge of duties

e interpretation dogmatic mis-interpretation of Regulations

e intransigence the inability to appreciate valid arguments

(Continued)

CDM Regulations 2015 Procedures Manual, Fourth Edition. Stuart D. Summerhayes.
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Chapter 1

Critical point Commentary

¢ non-integration inability to function as a team member
¢ philosophical alignment failure to appreciate underlying principles
* process ignorance mis-understanding of design and construction processes

¢ third party appointments additional and unnecessary resource cost

Further insights into the underlying tensions within the construction industry can
be gained from the two seminal reports of the 1990s, namely the Latham Report?*
and the subsequent Egan Report.2 Both were designed to strategically position the
construction industry for the challenges of the new millennium and to simultane-
ously provoke debate on the future direction of the industry. Change was demanded
as a factor of competitiveness and economic viability, and promoted on the con-
cepts of partnering, risk management and the integrated team ethos. Whilst the
more enlightened moved with aspirational intent, others peddled the concepts with-
out conviction or philosophical commitment, and subsequently targets remained
largely undelivered. Thus, change has always proved challenging and will continue
to do so.

The ‘Collaboration for Change’® report provides the following insight on industry
reform:

Few in the industry believe that it is organised in a way that works well for clients and the
full depth of the supply chain. There is little or no integration between design, product
manufacture, construction, operation and asset management; no feedback loop that
increases the chances of a completed asset performing as it should, and of future pro-
jects learning from the past; and no alignment of interests within the supply chain and
between the supply chain and the client. This fragmentation of interests destroys value.

These identifiable characteristics represent indicators of entrenchment and resist-
ance, which, unless dismantled, remain as barriers to progress and restrain the pos-
sibility of achievement of ‘best practice’ standards and the symbiotic relationship
between project and health and safety success.

The philosophical foundations of project management address the criticisms above,
and provide the bedrock for asset delivery improvement via the integrated team,
through effective communication and cooperation. These are relevant perspectives
for the construction industry in the general sense and for the delivery of health and
safety outcomes compliant with the Regulations in the specific sense. The Regulations
are one more stage in the evolution of construction-related legislation, traceable back
to the Health and Safety at Work etc. Act 1974 (H & S W Act 1974).*

This Act represented the culmination of the findings from the Robens Report of
1972,° which was charged with appraising the state of workplace legislation and
providing direction for long overdue improvements across many sectors of industry. It
expressed concern over and identified such issues as: a lack of coherence in the way
existing laws had been drafted; reliance on implementation by the factory inspector-
ate; failure to keep pace with technological advancements and the lack of inclusion
of the health and education sectors.

1 Constructing the Team, The Latham Report, HMSO, July 1994. ISBN 9780117529946.

2 Rethinking Construction, The Egan Report, HMSO, November 1998. ISBN 9780632059287.

3 Collaboration for Change, The Edge Commission Report on the Future of Professionalism, Edge, May 2015.
ISBN 9780993249709.

4 The Health and Safety at Work etc. Act 1974, July 1974, HMSO.

5 The Robens Report, Lord Robens, June 1972.
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These findings initiated the subsequent launch of the H & S W Act 1974, which remains
the primary piece of legislation covering occupational health and safety in Great Britain.

The Act changed the face of workplace legislation and championed the concept of health
and safety responsibility for those who controlled and contributed within the workplace
environment. It is sometimes referred to as an empowering Act, and gave rise to:

* the Health and Safety Commission®

e the Health and Safety Executive

* the formation of the Employment and Medical Advisory Service (EMAS)
* the publication of Approved Codes of Practice and Guidance Notes, and

* a mechanism by which secondary legislation could get onto the statute books
without going through the full time-consuming parliamentary process.

This Act established the ‘duty of care’ to be exercised towards all those affected by
the work outcomes of the relevant industries and established a ‘deemed to satisfy’
approach based on ‘management by objectives’ and the avoidance of prescriptive
legislation.

This modernisation process was further accelerated through membership of the
European Union and its harmonisation policy, via associated European Directives.
Such Directives require member states to introduce their own legislation to achieve
the objectives set out in the relevant Directive. Their purpose is to achieve compati-
bility of legal outcomes across all member states, with each member state having
flexibility of interpretation in respect of its mechanism for delivery.

Directive 89/391 EEC” gave rise in the UK to the following six workplace regulations:
*  Management of Health and Safety at Work Regulations (1992, now 1999)

* Provision and Use of Work Equipment Regulations (1992, now 1998)

* Manual Handling Operations Regulations (1992)

*  Workplace (Health, Safety and Welfare) Regulations (1992)

* Personal Protective Equipment Regulations (1992)

* Health and Safety (Display Screen Equipment) Regulations (1992).

Although all the above have impacted on working lives, it was the Management of
Health and Safety at Work Regulations (1992) that first introduced the legal require-
ment of the risk assessment approach, which was fundamental to the development
of hazard identification and workplace method statements.

Regulation 3 states that
Every employer shall make a suitable and sufficient assessment of—

(a) the risks to the health and safety of his employees to which they are exposed whilst
they are at work; and

(b) the risks to the health and safety of persons not in his employment arising out of or in
connection with the conduct by him of his undertaking, for the purpose of identifying the
measures he needs to take to comply with the requirements and prohibitions imposed
upon him by or under the relevant statutory provisions and by Part Il of the Fire Precautions
(Workplace) Regulations 1997.

The HSC and HSE merged on the 1 April 2008 into one unified body, the Health and Safety Executive (HSE).
European Framework Directive on Safety and Health at Work.
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A similar duty is placed on the self-employed.

Thus the concept of risk assessment has been part of statutory duty since 1 January
1993, and through the associated ‘general principles of prevention’ forms the key
management response underpinning the various versions of the CDM Regulations.

Construction-related legislative development continued with European Directive
92/57, ‘Temporary or Mobile Construction Sites’. This was passed on the 24 June
1992, and required the implementation of minimum health and safety measures to
prevent risks on civil engineering and building sites by establishing a chain of respon-
sibility for all parties involved. It also linked with the relevant provisions of Directive
89/391 EEC, ‘the Framework Directive’,® and imposed a deadline of 31 December
1993 for transposition by member states.

In principle, this Directive identified the role and responsibilities of:
e client

° supervisor

e coordinator

* natification

* health and safety plan

 file for future work

and endorsed the requirements for

* cooperation and coordination

* general principles of prevention

* minimum health and safety goals

e prohibition of entry to the unauthorised

* supply of information to the workforce, and

° consultation with workers and/or their representatives.

The UK’s response to the above Directive has been translated into the Construction
(Design and Management) Regulations and the Construction (Health, Safety and
Welfare) Regulations 1996 (CHSW) (now enshrined in PART 4 of the current Regulations).

The former implements the planning and management aspects of the Directive and
the CHSW implements the practical implementation aspects. It is to be noted that the
narrative of the Directive has not changed since its launch on 24 June 1993, whilst
the CDM Regulations are now in their third version, with each revision attempting to
achieve closer alignment with the objectives of the Directive itself.

The journey of legislative development has been varied and often torturous, with the
CDM management model intent on continuing with this journey of constant improve-
ment, which itself resonates with the key principles of project management. Thus, the
career professional will never arrive, but must constantly seek to learn lessons from
the last experience to enhance future performance in all areas of project and health
and safety construction management.

Complacency must always be challenged and management systems continually
reviewed, updated and revised to ensure that controls remain effective and that any

& Directive 89/391/EEC — OSH Framework Directive, June 1989, introduced measures to encourage improvements in the safety
and health of workers at work.
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project changes/variations/alterations with a health and safety implication are fully
appreciated and due responses undertaken. Such perspectives are evident in
dutyholder statutory obligations associated not only with these Regulations but also
with all other construction-related legislation.

Successful project outcomes are delivered by the integrated team based on good
communication and cooperation, within the embrace of the holistic approach. If there
is a problem on a construction site then it has an impact on all parties involved on
that site. In the project management sense there is no benefit in the ‘blame game’
at any project stage, since fragmentation ensures that other agendas persist to the
detriment of team deliverables. Furthermore, such fragmentation ensures that safe
and suitable systems of work are likely to be compromised and successful outcomes
undermined.

The CDM Regulations 2015 implicitly depend on the integrated team, with many of
the philosophical threads described above woven into the associated narrative. In
reality there is nothing new in the factors that deliver successful projects, and ‘best
practice’® would indeed have highlighted most of the agenda items. The underlying
principles of project management are therefore endorsed through the perspectives
associated with dutyholder roles enshrined in these Regulations.

Change must be accommodated and improvements made acknowledging the argu-
ment that today’s issues stem more from the failure of the construction industry to
evolve culturally than from shortcomings in the legislation itself.

Success will only be delivered to the requisite best standard when all team members
share the same philosophy and own the means of deliverance, in a mutually apprecia-
tive team-based manner. This applies to all aspects of project management, with the
underlying philosophy offering a vehicle for delivery. The cultural climate must support
this, since reliance on legislation itself will not create the necessary change now
expected.

The government rationale for the promotion of these Regulations cites the following
objectives: simplification; a reduced level of bureaucracy; regulatory consistency; real
risk focus; risk management by risk creators; and retaining responsibility within the
supply chain, thus avoiding third party involvement.

Such promotional objectives have now been delivered through:

e Simplification;

* Fewer regulations;

* A team-based and integrated holistic process;

e Critical appointments from within the professional team;

* Closer alignment with the contractual process;

* Promotion of project management principles;

* Key appointments unrelated to notification;

* Greater integrative liaison between principal designer and principal contractor;
* No exemption for domestic clients;

* Removal of direct reference to the Workplace (Health, Safety and Welfare)
Regulations 1992;

Note: Compliance with this and other construction-related legislation remains a bare minimum of performance. A best practice
approach could well be set above the minimum level of compliance.

1 Introduction
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* Competence clarified and now based on skills, knowledge, training and experience
as well as organisational capability;

*  Document management related to best practice professional standards;

* Greater proactive involvement of the design team (principal designer) in the con-
struction phase plan and the health and safety file.

However, detractors may offer counter-arguments about
* less robust process controls,

* over-reliance on the professional team, together with
* the removal of the CDM coordinator,

all leading to an unsatisfactory overall process.

Despite concerns and counter-arguments, the construction industry must now deliver
a compliant response as a bare minimum, and champion, over a period of time, a
benchmark standard above this minimum that serves the longer-term aims and aspi-
rations of the industry.

The championing of an improved standard is dependent on cultural change and can-
not be perceived as simply aspirational, since health and safety is a factor of statutory
provision and criminal law.

k >k 3k 3k >k 5k 3k >k 5k ok >k 3k Sk >k >k 5k kK 5k koK k

Statistically, any improvement in the health and safety aspects of the construction
industry can be crudely appreciated by direct reference to the HSE's annual publica-
tion of workplace statistics,° as correlated by the Office of National Statistics. These
annual figures do not account for the level of occupational ill-health associated with
the industry’s procedures and methodologies, nor can they account for the acknowl-
edged under-reporting of related issues.

The process of reporting occupational ill-health is neither robust nor absolute in
terms of accuracy, and any analysis must account for associated discrepancies aris-
ing from:

e acknowledged level of under-reporting

e time lapse between ill-health cause and effect

e transient nature of the work-force

e variation in the categorisation of accidents

* changes in reporting procedures over given time periods
 drift of workforce into other industries.

However, improvements can be identified, with the last ratifiable year (up to 31 March
2015) representing the lowest number of construction-related fatalities since records
began and the incidence rate being far lower than the 5.5/100,000 workers recorded
in the 1990s.

Period Fatalities Incidence Rate Comment

2014/2015 35 1.62/100,000 Lowest number and rate of construction
worker deaths on record

10 Health and Safety Statistics. Annual Report for Great Britain 2014/1: www.hse.gov.uk

6
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There is much to be pleased about, although the statistics merely provide a limited
insight into an ongoing and ever-changing situation of complexity. The CDM Regulations
undoubtedly contribute, but cannot be cited as the lone initiator of progress.

The industry owes a debt to the large- to medium-sized contractors, who for some
time have appreciated the necessity for health and safety resource compatibility in
support of their workforce. Acknowledgement must also be made of the alignment of
the design professions over the last twenty years, which has provided greater trans-
parency and illumination of their vital contribution to the Regulations, as well as of
those clients who promote best practice and who have the vision and understanding
to fully appreciate the influence they are able to exert on the project.

The continuation of this improvement is a necessity to be augmented by the perfor-
mance of the small to medium construction enterprises that have been targeted by a
number of specific legal obligations enshrined in the current changes.

There is still much to be done and this journey of improvement remains a never-end-
ing challenge.

>k >k >k >k >k %k 5k 5k 5k %k >k >k >k >k >k >k %k 5k k k& % %

These Regulations are supported by a Guidance Document (L153),** unlike the previ-
ous versions, which were accompanied by an Approved Code of Practice (ACoP). The
guidance document states that:

Following the guidance is not compulsory, unless specifically stated, and you are free to
take other action. But if you do follow the guidance you will normally be doing enough to
comply with the law. Health and safety inspectors seek to secure compliance with the
law and may refer to this guidance.

This is a lower legal standard than that presented by the previous ACoR which estab-
lished a reverse burden of proof requiring the dutyholder to provide evidence of com-
pliance. This evidential trail must still be there but the move from an ACoP to guidance
facilitates the drafting of any future amendments into the document itself, with the
document intended to be further supported by sectoral guidance. Large sections of
the previous ACoP have been taken into the body of the guidance, but not all.

k >k 3k 3k >k 3k >k >k 5k %k >k 5k %k >k 5k 5k >k >k %k k Xk 3k

There are many stakeholders on construction projects who do not carry statutory
duties, but who nonetheless have an impact, whether positive or negative, on the
project. All have to be managed by the project team and particularly by the project
manager.

It is imperative that a team ethos dominates the project since it is a fundamental
parameter for successful delivery. Fragmentation has no place in the challenging and
dynamic construction environment, for it ensures that goals are fudged and attaina-
ble objectives masked to the detriment of health and safety as well as other project
factors.

The CDM management model must attain more than the sum of its parts, through
enhanced levels of communication, cooperation, contribution and coordination aimed
at health and safety deliverables.

The CDM Regulations 2015 provides the vehicle for that delivery, driven by the com-
mitment of the construction professional, with failure and non-compliance not options
for consideration.

11 Managing Health and Safety in Construction: Guidance on Regulations, published by HSE Books. ISBN 9780717666263.
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For the purpose of these Regulations, relevant work must come under the definition
of ‘construction of a structure’, as defined below (Regulation 2(1): Interpretation):

‘[Clonstruction work’ means the carrying out of any building, civil engineering or engi-
neering construction work and includes—

(a) the construction, alteration, conversion, fitting out, commissioning, renovation,
repair, upkeep, redecoration or other maintenance (including cleaning which involves
the use of water or an abrasive at high pressure or the use of corrosive or toxic
substances), de-commissioning, demolition or dismantling of a structure;

(b) the preparation for an intended structure, including site clearance, exploration,
investigation (but not site survey) and excavation (but not pre-construction archaeo-
logical investigations),* and the clearance or preparation of the site or structure for
use or occupation at its conclusion;

(c) the assembly of prefabricated elements to form a structure or the disassembly on
site of prefabricated elements which, immediately before such disassembly, formed
a structure;

(d) the removal of a structure or of any product or waste resulting from demolition or
dismantling of a structure or from disassembly of prefabricated elements which,
immediately before such disassembly, formed such a structure;

(e) the installation, commissioning, maintenance, repair or removal of mechanical,
electrical, gas, compressed air, hydraulic, telecommunications, computer or similar
services which are normally fixed within or to a structure,

but does not include the exploration for an extraction of mineral resources or preparatory
activities carried out at a place where such exploration or extraction is carried out.

‘[S]tructure’ means—

(a) any building, timber, masonry, metal or reinforced concrete structure, railway line
or siding, tramway line, dock, harbour, inland navigation, tunnel, shaft, bridge, viaduct,
waterworks, reservoir, pipe or pipeline, cable, aqueduct, sewer, sewage works, gas-
holder, road, airfield, sea defence works, river works, drainage works, earthworks,
lagoon, dam, wall, caisson, mast, tower, pylon, underground tank, earth retaining struc-
ture, or structure designed to preserve or alter any natural feature, and fixed plant;

(b) any structure similar to anything specified in paragraph (a);

(c) any formwork, falsework, scaffold or other structure designed or used to provide
support or means of access during construction work,

and any reference to a structure includes a part of a structure.

1 Emphasis added. Additional to the previous definition under the CDM Regulations 2007.

CDM Regulations 2015 Procedures Manual, Fourth Edition. Stuart D. Summerhayes.
© 2016 John Wiley & Sons, Ltd. Published 2016 by John Wiley & Sons, Ltd.

Interpretation



Interpretation

Work that does not come under the above definition is not outside the law for it must
still comply, where applicable, with other related legislation, for example:

The Mines and Quarries Act 1954

The Personal Protective Equipment Regulations 1992

The Management of Health and Safety at Work Regulations 1999
The Work at Height Regulations 2005

The Control of Noise at Work Regulations 2005

The Offshore Installations Regulations 2015

etc.

Additionally, the previous ACoP identified the following as ‘not construction work as
defined’ under the CDM Regulations 2007:

putting up and taking down of marquees and tents

general maintenance of fixed plant?

tree planting and general horticultural work

positioning and removal of lightweight moveable partitions
surveying®

work to or on ships and mobile offshore installations

off-site manufacture of items for later use in construction
fabrication of elements for offshore installations

on-site construction of fixed offshore oil and gas installations.

Whilst this distinction has not been carried into the current guidance document,*
it still stands as a useful steer on work that could fall outside the requirements of the
CDM Regulations 2015. However, often such work, particularly ‘surveying’, is simply
an activity within the larger project and it is the project and its activities that must be
viewed in the light of the compliance requirements of the CDM Regulations 2015.
Thus, for the purpose of the CDM Regulations 2015, the question of whether work is
solely ‘surveying’ or is ‘surveying as an activity associated with the larger project’
must be considered.

Note: The construction professional cannot cherry-pick early-stage activities and
assume that they stand outside the compliance requirements of the project. Reference
to the definitions on the previous page provides clarification that ‘preparation for an
intended structure, including site clearance, exploration, investigation, etc.’ indicates
that the project has started even if there is a time period between these activities
finishing and the project proper starting.

A different standpoint could be taken if these early activities were independent and
an end in themselves, with no intention of pursuing further construction work.

The pursuit of compatibility with the CDM Regulations 2015 must not obscure the
legal need for compliance with other relevant construction-related legislation, with

2 As distinct from major component replacement activity.
3 As distinct from ‘site investigation’.

4

Managing health and safety in construction. Guidance on Regulations. L153. HSE, ISBN 9780717666263, published 2015.




particular emphasis on the ‘duty of care’ implications enshrined in the Health and
Safety at Work etc. Act 1974

General duties of employers to their employees.

1)

It shall be the duty of every employer to ensure, so far as is reasonably practicable, the
health, safety and welfare at work of all his employees

A similar duty applies towards non-employees affected by the employer’s undertaking.

>k >k 3k %k %k 5k 5k >k %k %k >k >k >k >k %k %k %k k x

Within the CDM Regulations, duties may be ‘absolute’, governed by the term must,
and carrying an extremely onerous obligation, for example:

Regulation 4
A client must make suitable arrangements for managing a project.

Alternatively, duties may be governed by terms such as so far as is reasonably practi-
cable, for example:

Regulation 11(1)
the principal designer must ... plan, manage and monitor the pre-construction phase ...
so far as is reasonably practicable.

The term ‘so far as is reasonably practicable’ allows professional judgment to be
exercised, however, when used together with the absolute term ‘must’, it establishes
a more complex arrangement of words. Legal advice on its interpretation advises that
a qualified duty supported by strict liability cannot be defined as absolute.

>k >k >k 3k >k %k 5k 5k 5k %k >k >k >k >k >k >k %k >k ok *k k%

The term ‘project manager’ does not appear in the Regulations, indicative of the fact
that the Regulations do not fully mirror the language of the construction industry.
Thus, the language of the construction industry has to be overlaid with the language
of construction law, the latter carrying the greater weight. Since the term project
manager is not identified in the Regulations, efforts have to be made to consider the
duties performed by the project manager, since, as a senior management role, it
inevitably carries dutyholder responsibilities. However, the fact that the term is not
absolutely defined and that project manager is a position carrying differing responsi-
bilities in different organisations could lead to different levels of obligation, dependent
on organisational definition.

The task is easier with terms such as sub-contractor, sub-designer, permanent designer
and temporary works designer, for the dutyholder clue lies in the name, but a further
challenge exists when consideration is given to the terms agent, works manager and
temporary works coordinator. The CDM dutyholder needs an understanding of the
industry and the range of management models associated with different procurement
routes, since they may lead to numerous and varied statutory arrangements.

Interpretation



Application

These Regulations apply to all construction work,* undertaken in Great Britain, as
defined by Regulation 3: Application:

1. These Regulations apply—

(a) in Great Britain; and

(b) to premises and activities outside Great Britain to which sections 1 to 59 and
80 to 82 of the 1974 Act apply by virtue of articles 9 and 11(1)(a) of the
Health and Safety at Work etc. Act 1974 (Application outside Great Britain)
Order 2013.2

The structure of the Regulations divides the Statutory Instrument into the following

sections:

Parts
1

Schedules
1

a h W N

1 Refer definitions in Regulation 3.

Regulation 1: Citation and commencement; Regulation 2: Interpretation;
Regulation 3: Application in and outside Great Britain

Client duties: Regulation 4 to Regulation 7
Health and safety duties and roles: Regulation 8 to Regulation 15

General requirements for all construction sites: Regulation 16 to
Regulation 35

Regulation 36: Enforcement in respect of fire; Regulation 37: Transitional
and saving provisions; Regulation 38: Revocation and consequential
amendments; Regulation 39: Review

Notification details

Minimum welfare arrangements
Work involving particular risks
Transitional and saving provisions

Amendments

(Continued)

2 The Health and Safety at Work etc. Act 1974 (Application outside Great Britain) Order 2013 v6 came into force on the 6 April
2013 and applies particularly to offshore installations and associated work within the territorial sea or a renewable energy zone.
It re-enacts the previous provisions of the H&SWAct1974 and introduces new articles associated with emerging energy

technologies.

CDM Regulations 2015 Procedures Manual, Fourth Edition. Stuart D. Summerhayes.
© 2016 John Wiley & Sons, Ltd. Published 2016 by John Wiley & Sons, Ltd.
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Chapter 3

APPENDICES

1 The general principles of prevention

2 Pre-construction information

3 The construction phase plan

4 The health and safety file

5 Summary of construction project information relationships
6 Working for a domestic client

The language above makes reference to Great Britain, to the exclusion of the Channel
Islands,? the Isle of Man* and Northern Ireland,® who have not yet invoked the legisla-
tion through their own parliamentary processes. However, all excluded parties work
closely to secure the intent of the CDM Regulations 2015.

Hence, these Regulations apply to any construction project undertaken in Great
Britain and under the Health and Safety at Work etc. Act 1974 (Application outside
Great Britain) Order 2013. They also apply to construction work carried out:

(a) in its territorial waters®

(b) in connection with, or preparatory to, construction of any renewable energy
structure in the renewable energy zone.”

Note: The Regulations apply regardless of where the client resides or where the other
dutyholder parties are based. Furthermore they apply regardless of construction pro-
ject duration, financial cost or notification, and are guided response-wise by the words
proportionate and appropriate.

Additional duties may exist for a client or anyone involved in the project who appoints
designers based outside Great Britain.®

The colour-coordinated tabulation Figure 3.1 identifies Regulations and correspond-
ing dutyholder responsibilities.

3 The CDM Regulations do not apply in the Channel Islands as they are not part of Britain and they have their own powers to make
laws. The islands are not part of the European Union (EU) so will not be expected to follow the EU’s Temporary or Mobile
Construction Sites Directive.

4 The Regulations do not apply on the Isle of Man. While it is part of the United Kingdom, it has its own parliament and govern-
ment, which have competence over all domestic matters. The island is not part of the EU, so is not expected to follow the EU’s
Temporary or Mobile Construction Sites Directive.

5 Northern Ireland has similar legislation known as Construction (Design and Management) Regulations (Northern Ireland) 2007,
which is based on the European Union’s Temporary or Mobile Construction Sites Directive. The consultation process leading to
the update of these Regulations closed on 23 March 2015, with the new CDM Regulations now expected late 2016.

6 Territorial waters or territorial sea is defined by the 1982 United Nations Convention on the Law of the Sea as a belt of coastal
waters extending at most 12 nautical miles (22.2km; 13.8 miles) from the mean low-water mark of a coastal state.

7 The Renewable Energy Zone was declared under section 84 of the Energy Act 2004. It extends up to a maximum of 200 nautical
miles from the mean low-water mark of a coastal state. The UK has claimed exclusive rights within this zone with respect to the
production of energy from water or wind.

8 Refer Regulation 10.
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APPLICABLE DUTYHOLDER REGULATIONS PART 5
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SCHEDULES &
PART 1 PART 2 PART 3 PART 4 APPENDICES
1 2 3 4 5 6 7 8 9 10 1 12 13 14 15 16 to 35
CLIENT (commercial)
o ©
e 2
= - has
o lz2 A g
3|5 | & 2 | &
2wl | o
21E |¢ 2| &
Ele | & g i
o ¥ la z Q
PRINCIPAL DESIGNER (PD) z|< 7] &
CONTRACTOR
PRE-CONSTRUCTION . ?I.le?; h?;-thi mdal? dL:ty to provide such information to designers (incl. PD) and contractors (incl. PC). For single contractor projects
INFORMATION it is e' ' ient's du yaon.e. . ' . .
Appendix 2 * Close liaison between Client and PD in progressing this document and associated process.
» Contractor and Principal Contractor have no specific duties in respect of Pre-construction Information.
—
CONSTRUCTION  For single contractor projects the contractor has the responsibility for ensuring a CP Plan is drawn up. o
PHASE PLAN (CP Plan) ¢ Lead taken by PC in preparation, reviewing, updating and revising of this document where there is more than one contractor. f,:"
Appendix 3 * Designer has no specific duty in respect of the drafting of the CP Plan, but must provide relevant information. o
HEALTH AND * ONLY REQUIRED FOR PROJECTS INVOLVING MORE THAN ONE CONTRACTOR.
SAFETY FILE * Client to ensure the PD prepares the H & S File and that it is updated, reviewed and revised throughout the project.
(H & S File) * H & S File passed to the Client by the PD once project is finished, or if PD has left the project then the duty falls to PC.
Appendix 4  Further legal duties remain with the Client after its receipt.
Regulations: 4: Client duties; 5: Appointment of PD and PC; 6: Notification; 7: Domestic Clients; 8: General duties; 9: Designers; 10: Outside GB; 11: Duties of PD at
pre-construction phase; 12: Construction phase plan and Health & Safety File; 13: Duties of PC at construction phase; 14: PC duties to consult/engage with workers;
15: Duties of contractors; 16 to 35: General requirements for all construction sites.

Figure 3.1 Dutyholder responsibilities.



Dutyholders

Introduction

The holistic diagram below, Figure 4.1, is an illustrative representation of the
dutyholder functions together with the associated processes and the overlapping
boundaries of project stages.

It is more realistic to visualise the project stage boundaries as elastic, for they can
vary with procurement strategies.

A working familiarity with the detail of these Regulations is vital for the construction
professional, not only in respect of his/her own role, but in the appreciation of the
duties to be discharged by other dutyholders within the team. Dutyholder interaction
is essential for the successful delivery of health and safety management within the
project, dependent upon effective communication and cooperation throughout all pro-
ject phases.

On all construction projects? there will be a client, designer and contractor, formally or
informally appointed, with duties to discharge under the CDM Regulations 2015.
These positions all carry statutory duties, regardless of project duration or project
cost. Where there is more than one contractor on the project at any one time, the
client must appoint a principal contractor and a principal designer in writing. These
latter two appointments? are the only statutory appointments that the client has to
make under the CDM Regulations 2015, since all other appointments are contractual,
although carrying statutory duties.

The same organisation could perform all the dutyholder roles provided it can demon-
strate the necessary skills, experience, training and organisational capability, and
undertakes such duties from commitment and not convenience.

4.1.1 Dutyholders

In accordance with the superscript numbering in Figure 4.1, the following narrative
provides some further insights:

1 CLIENT: Number one in the supply chain and able to exert great influence over the
project, albeit with guidance from his professional advisory team. It is his support,
particularly to the principal designer, and his understanding of the role of the principal
contractor, which are key areas for project success.

As defined by Regulation 2.
Such appointments are NOT linked to the notification process — Regulation 6.

CDM Regulations 2015 Procedures Manual, Fourth Edition. Stuart D. Summerhayes.
© 2016 John Wiley & Sons, Ltd. Published 2016 by John Wiley & Sons, Ltd.
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Construction phase plani2

Health and safety file'3

Health and safety file
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Figure 4.1 Holistic diagram.

The client as dutyholder is the only party whose skills, knowledge, experience and
operational capability is not assessed, but all designers and contractors have a duty
to ensure that the client is aware of his duties. It should not end there, for such
dutyholders should thereafter ensure that the client is discharging his duties, by his
performance or otherwise, and if he is not, they must take appropriate action as early
as possible.

It is the client who is the author of ‘pre-construction information’ on a single contrac-
tor project and who will be the initiator of such information on every project until the
appointment of the principal designer.

The law further distinguishes between ‘lay clients’ and ‘informed clients’. The former
are representative of those clients, new to construction, who have only ever had a
limited exposure to the construction industry. The latter are those clients with a build-
ing portfolio who are regularly involved in extensions and new builds as part of busi-
ness expansion and/or alteration. It is obvious that the ‘lay client’ needs more
support, but the duties placed on both types of client are exactly the same.

2 DOMESTIC CLIENT: Client duties apply to all domestic client projects, but all
responsibilities on the domestic client® are undertaken by the contractor, principal
contractor, designer or principal designer (by prior agreement), with no default transfer
of duties back to the domestic client himself.

3 The distinction between the domestic property being built by a developer and that being directly built for the owner rests on
whether this work is done in the course or furtherance of a business. If it is the former then the full ramifications of these
Regulations apply; if the latter then Regulation 7 applies.
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The appointment of a principal designer and principal contractor is an option that can
be exercised by the domestic client, but if not exercised, then by default the designer
becomes the principal designer and the contractor in control of the construction
phase becomes the principal contractor.*

The duties of designer and contractor must always be fulfilled by those parties under-
taking domestic project design-related or construction-related activities.

3 DESIGNER: identified as number two in the supply chain and usually operating as
the professional advisor to the client. Historically there are strong links between cli-
ents and designers, who have for many years operated together and forged mutually
beneficial business arrangements. On a larger project there could be a number of
multi-disciplinary design teams, with a greater requirement for design coordination.

Other than on the smallest of projects, design itself is rarely complete and continues
to develop incrementally over a period of time, possibly well into the construction
phase, dependent on procurement strategy. The design management process must
offer flexibility for change, within feasible limits, to accommodate later alterations and
variations, hopefully with the knowledge that late change incurs greater cost, with
additional implications for those down the supply chain working within the confines of
a construction programme.

4 PRINCIPAL DESIGNER: this is an appointment that must now be made by the client
in writing on all projects where it is foreseeable that there will be more than one con-
tractor on site at any one time. It is therefore an appointment made on the basis of
future foreseeability, and preferably one made as early in the design process as is
practicable.

This is a key role, whose purpose is to control the pre-construction phase of the pro-
ject from concept design, through the planning stages and up to the delivery of the
construction work. This is achieved through planning, managing, monitoring and coor-
dinating health and safety matters relevant to the project at this stage.

It is the principal designer, once appointed, who becomes the author of the ‘pre-
construction information’ (refer superscript item 11) on a project where there will be
more than one contractor, and who is also the dutyholder charged with the collation
and drafting of the health and safety file up to the end of the period of his design
commission.

Early and constant dialogue is required between the principal designer and the prin-
cipal contractor throughout the pre-construction and construction phases.®

5 CONTRACTOR: the party executing the project during the construction phase either
solely or in conjunction with other contractors. The definition of contractor® ensures
that the sole operator and the larger contractor with a reservoir of directly employed
operatives are both defined as a single contractor under the CDM Regulations 2015.
This has implications for determining how many contractors are likely to be on site at
any one time, as this is a critical condition and a trigger for the appointment of both
the principal designer and the principal contractor.

Commonsense must prevail and the management control model for the large contrac-
tor with his own domestic workforce should replicate that of the principal contractor
on a similar sized multi-contractor project in terms of the management infrastructure
of roles and responsibilities.

4 Regulation 7(2).
5 Regulations 11(7) and 13(5).
6 Regulation 2.
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A management control perspective focused on the achievement of safe and suitable
conditions would need on occasion to do more than simply comply, and a ‘best prac-
tice’ approach is to be recommended.

The author of the statutory ‘construction phase plan’ (refer superscript item 12) is
either the single contractor or alternately the principal contractor, depending on pro-
ject arrangements. All projects must now sufficiently prepare such a document prior
to the start of construction and further develop it throughout the construction phase
compatible with the changing programme of works.

6 PRINCIPAL CONTRACTOR: as with the principal designer, such an appointment
must be made by the client in writing on all projects where it is foreseeable that there
will be more than one contractor on site at any one time.

This dutyholder is responsible for managing the construction stage, and all activities
undertaken within the curtilage of his construction site come under his jurisdiction.
The client has no legal right to interfere in the principal contractor’'s management
of this process and therefore, once the principal contractor has been appointed, the
client becomes subordinate to the principal contractor’'s management role in matters
of construction phase management, other than for emergency strategic management,
when construction work is being undertaken within a more hazardous operational
working environment.

It is not necessary that the principal contractor supervises all the activities of the
specialist sub-contractors on site but he must remain satisfied that their individual
management systems are satisfactory and remain effective throughout.

Where construction projects are undertaken within an operational site under the con-
trol of the client there must be clearly demarcated areas of control for both client and
principal contractor. The principal contractor will retain control over the construction
site and the client over the remaining operational site, but coordination and commu-
nication must establish who has the overriding duty in emergency situations. The
outcome should be unambiguous and dependent upon the ownership of the hazards
associated with the emergency.

The principal contractor is the author of the ‘construction phase plan’ (refer super-
script item 12) and must suitably develop it throughout the construction phase.

4.1.2 Project stages

7 DESIGN: Regardless of the procurement strategy, design is rarely if ever complete
before construction begins. Even on the conventional project such as a ‘Bill of
Quantities’ contract, design change and alteration will affect and extend the design
process.

More projects are now undertaken under the ‘design and build’ option, with special-
ised work packages being let later into the process. These inevitably have a design
input, often towards the latter stages of construction, and thus design can continue
right up to the end of the construction stage itself.

Design of the permanent asset, referred to as ‘permanent design’ is distinct from
‘temporary works design’, undertaken by the contractor in order to deliver the perma-
nent design solution. Both come under the definition of design and therefore both
sets of designers are subject to the same duties under the CDM Regulations 2015.
It should also be noted that there are cases, particularly at the cusp of technical
innovation, where the temporary works design is the more innovative and can repre-
sent the larger financial investment.
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10

Hence, temporary works design cannot escape the attention of the client” or principal
designer,® and should not be overlooked, for it is an equally essential part of design
risk management, subject to the same regulations.

Obligations under the Regulations are dependent only on the potential design use in
construction work in Great Britain and hence design duties exist regardless of the
presence of a client, and as outlined in paragraph 77/L153 include work on concept
design, competitions, bids for grants, modifications of existing designs and relevant
work undertaken as feasibility studies.

8 CONSTRUCTION STAGE: The construction phase start is critical and construction
projects that start without adequate preparation and planning can rarely if ever be
delivered successfully. It also represents the ‘sharp end’ of construction, for the con-
struction phase environment is simultaneously hostile, dynamic and rapidly changing.

Complacency must be avoided throughout and health and safety control processes
must be continually reviewed, revised and refined to ensure they deliver a safe and
suitable environment for all who may be affected by the processes. It is this exercise
that provides the rigour and robustness to ensure that management control systems
continue to deliver and protect.

At the end of the construction stage, which can be extended via the granting of
agreed ‘extensions of time’, the completed project is handed over and accepted by
the client subject to all the outstanding items on the ‘snagging list’ being duly com-
pleted. The Health and Safety File’ (refer superscript item 13) should then be received
by the client from either the principal designer or principal contractor, dependent on
commissioning arrangements.®

9 DEFECTS LIABILITY PERIOD: also referred to as the maintenance period and
extending usually to six or twelve months after project handover. This period places
contractual responsibility on the principal contractor/contractor to remedy defective
workmanship that becomes evident in this period, through quality issues or inferior
workmanship.

If such work arises from a defective design statement, then it must be completed
nonetheless, but at the client’s cost, possibly counter-charged to the responsible
design team, where appropriate.

Such work remains subject to the CDM Regulations 2015 and related construction
legislation, even though earlier control arrangements will have lapsed through changes
associated with ownership, environment, operations and contractual disconnections.

The start of the defects liability period also marks the changeover of insurance respon-
sibility from the principal contractor/contractor to the client. It is therefore a key
moment in project ownership as reflected by the release of half of the retention money.*°

10 OPERATIONAL STAGE: At this stage all payments should have been made to the
contracting team, and the client and his management team now have operating and
managerial responsibilities for the asset.

Regulation 4(1) and 4(3).

Regulation 11(4) and 11(7).

Regulation 12(8) and 12(10).

Depending on contractual arrangements, retention money is deducted each month from the monthly payment made to the con-
tractor for work done to date. It is retained to cover the correction of defective workmanship and materials. Half of this retention
money is released to the principal contractor/contractor at project handover, i.e. the start of the defects liability period, and the
remaining half at the end of this period. Smaller jobs often take a more informal approach.

21

4 Dutyholders



4 Dutyholders

Chapter 4

The operational time period varies with design codes, but more valuable assets
should be supported by asset management plans and life-cycle strategic planning.

These considerations could well have an impact on the format and content of health
and safety files, since reliability analysis will dictate the period between major com-
ponent replacements. Key service decisions will affect the guidance provided in
respect of the rigour and frequency of testing, and the corresponding narrative should
be captured and catalogued in the health and safety files.

The longevity of every asset is dependent on inspection and maintenance, the extent
of which reflects the sensitivity of the asset to its environmental surroundings, work-
ing conditions and the health and safety consequences of component failure.
Consideration of these issues over the asset’s lifespan is a feature of the design
process, one which represents an obligation on design teams to provide relevant
information and guidance in the health and safety file accounting for lifespan implica-
tions during the operational phase.

It should also be noted that day-to-day maintenance is not subject to the CDM
Regulations, unlike major component replacement information. This should also pro-
vide a focus for the authors of health and safety files, who would need to have a
perspective on replacement cycles and outage periods.*

4.1.3 Documentation

More and more paperwork does not help to deliver safer and more suitable health
and safety working arrangements. Managerial attention needs to be constantly
focused on delivering succinct, project-specific information based on significant
issues relevant to the project.

The spectre of past criticism directed at excessive bureaucracy must be countered
before it again haunts the document management process. This requires managers
to exercise judgment in the communication of essential information. Dutyholder
teams should be competent and must have the characteristics associated with the
requirements of Regulations 8 and 15(7).*? Therefore there is no need for any
dutyholder to peddle obvious statements relating to issues that by experience and
expectation would be managed on all such projects.

This remains a clarion call to all document authors, who need to exercise judgment
in delivering such information as the key narrative of document content. In many
ways, the value of the document content lies in the irrelevance omitted as well as the
quality of the information the document contains, which must be promptly provided in
a comprehensible form.

Since all construction projects must deliver pre-construction information and a con-
struction phase plan, a perspective on appropriateness and proportionality must
accompany the collation and editing of content, based on a commonsense approach,
in order to reduce irrelevance and to deliver focused information.

The documents described below are delivered as a result of process management
and are not time-barred, for all documents arise as part of a process that requires
them to be updated and their currency maintained during their respective lifetimes.
Thus, there is no final document as such, for they all represent a state of transition,
with further additions and updates possible throughout the ensuing dynamic process,

11 Downtime or outage duration refers to a period of time when a system fails to provide or perform its primary function.
12 Both Regulations require designers and contractors to have ‘the skills, knowledge and experience and, if they are an organisa-
tion, the organisational capability, necessary to fulfil the role’.
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with inputs required pre-construction, during construction and long after handover in
the case of the health and safety file.

11 PRE-CONSTRUCTION INFORMATION: this must be provided to all contractors and
designers who might be appointed, for every construction project. Its author is initially
the client, who must make reasonable enquiries to provide relevant information. This
client process is assisted by the principal designer when appointed, and is therefore
greatly facilitated by the principal designer’s judicious appointment at the earliest
opportunity.

The pre-construction information is dependent on the retrieval of historical and cur-
rent information, which may or may not be available. This potential lack of availability,
through mismanagement, loss or indifference, could well cost the client a further
upfront expense. Consequently, one of the first actions to be taken by the principal
designer once appointed is to establish the status quo of relevant information and
advise the client of missing items. No party is allowed to take an all-risk approach to
the management of health and safety.

Pre-construction information is required before the construction activity itself takes
place and is not related solely to the period before the construction phase starts.
As with all such information it should be provided promptly and in a suitable format
(see section 6.2).

12 CONSTRUCTION PHASE PLAN: this is possibly the most important of all docu-
ments since it articulates the health and safety management control arrangements for
all work activities during the construction phase. Its author is either the sole contractor
on a single contractor site or the principal contractor on the multiple-contractor site.

The title of this document, unfortunately, connects the 2007 version of the Regulations,
which required it only on notifiable projects. It was therefore associated with the
larger project and hence has connotations of greater formality and detailed content.
Previous experiences must not be allowed to jaundice the wider role and purpose now
fulfilled by such a document. Hence, different versions covering the full spectrum of
project complexities can be anticipated.

Since it is required on all construction projects, many single contractors will now have
to provide such a legal document. It is obvious that such a document must be deliv-
ered in a suitable format for both the small construction work as well as the mega-
project under the auspices of the multi-disciplinary project team. Commonsense and
prudence will need to be exercised to ensure that the response is appropriate to the
health and safety issues that need to be managed and the wider context that will, for
the foreseeable future, be covered by a similarly named document.

The construction phase plan is a control document providing detail of a dynamic situ-
ation, whose usefulness depends on the ability of the control process to ensure the
review, updating and revision of those controls in representation of the changing site
situation. It embraces inputs from site management and operatives in a two-way
arrangement so that the predictive controls outlined by management can quickly
respond to feedback about the effectiveness of those controls or otherwise as the
work activity unfolds. Prompt exchange is as critical between the various construction
teams and the principal contractor as it is between the directly employed operative
and the single contractor.

Inevitably, it must also respond to design change, which provides further challenges
during construction since operational amendment must now be accommodated within
the confines of the construction programme. Close interface communication is as
essential between the principal contractor and principal designer as it is between the
contractor and designer.
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4.2 Client

13 HEALTH AND SAFETY FILE: this is a reference document for the client in respect
of future alterations/amendments/modifications to the asset as handed over to the
client. Its initial collator is the principal designer. Note that there would not be a
health and safety file on a single contractor project.

However, it is wise to separate out the ‘duty of care’ requirement to provide relevant
information under all circumstances'® and the need to provide information for the
health and safety file under specific circumstances.

Regulation 12(5) infers that a health and safety file must always be prepared by the
principal designer. There will be projects with a principal designer which by their very
nature will have no content to deliver into a health and safety file. It is important that
the health and safety file management process demonstrates the steps by which the
decision that there is no relevant content arose, rather than that there be no visibility
regarding the health and safety file.

Regulation 12(10) directs that the health and safety file be handed to the client at
‘the end of the project’. This point in time is not defined and could be represented by
the end of the construction phase®* or the end of defects liability period or some-
where in between. This handover point for the health and safety file should be identi-
fied before the start of the project, reflecting the critical operational necessity of such
information taking into account project complexity. Account must also be taken of the
partially complete health and safety file that should accompany partial handover or
sectional completion etc.

Table 4.1 illustrates the dutyholder arrangements and the interrelationship of duties,
colour-coordinated as per Figure 3.1. Please note the distinction between the heav-
ier and lighter cell boundaries, as outlined in notes 1 and 2 at the bottom of the
Table.

The Regulations acknowledge the critical role of the client in influencing the
health and safety management outcomes of any project. This acknowledgement
is based on the client’s position as lead in the supply chain and his strategic abil-
ity to establish and promote the contractual climate that creates the successful
project ambience. It is this influential position which ensures the continuing client
role in:

* monitoring of the management arrangements of others (Regulations 4(1), 4(2), 4(3))
* the provision of key information (Regulations 4(4), 8(6))
* process control management (Regulation 4(5))

* the taking of reasonable steps to ensure the principal contractor and principal
designer roles are being complied with (Regulation 4(6))

* management of the health and safety file (Regulation 4(7))
* the notification process (Regulation 7)
* the appointment process (Regulations 8(3), 10(1))

* cooperation with others (Regulation 8(4)).

13 Regulations 8(6)(a), 9(4) and 15(9).
14 This was the situation stated in Regulation 20(2)(f) of the 2007 Regulations.
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Dutyholders

The visible and substantive involvement of the client is a key factor in the ability of
the principal designer to effectively discharge his duties and is also a critical support
interface with the contractor on the smaller project, where there is no requirement to
appoint a principal contractor. As with all dutyholder roles it requires a proactive
involvement, which for the client does not translate into taking an active role in man-
aging the work. However, the client is required to exercise ownership and to ensure
suitable arrangements for managing the project are made and maintained throughout
the design and construction phases. This is a statutory vigilance and is a necessary
contribution towards effective health and safety management delivery by the other
dutyholders over the duration of the project. This invariably involves dependence on
the client’s professional team.

The use of consultancy support must remain a facilitative device, for the client has
executive and contractual control over procurement strategy, key appointments, pro-
ject logistics and process control, all of which impact directly or indirectly on the
management of health and safety.

Under the Regulations the client must now appreciate the:

* separation of appointment and notification processes

» default mechanism in respect of failure to appoint

* change in the criteria for notification

* single and multiple contractor situation

* benefit of early principal designer appointment

* change in process controls associated with the start of construction

* necessity for pre-construction information and the construction phase plan
* due emphasis required to be placed on health and safety file management

and must acknowledge his exposure to criminal prosecution by the HSE (or ORR*® or
ONR?®) should there be a failure to discharge statutory duties.

Hence, the CDM Regulations 2015 make the client accountable for the impact his/her
decisions have on the health, safety and welfare outcomes of the construction project.

The client and his professional advisors should be aware of the necessary distinction
between the baseline of compliance and the benchmark standard of ‘best practice’.
There are occasions when the latter provides the better objective yardstick, e.g.

Regulation Detail Commentary

Regulation 9(1) ‘A designer must not The designer—client interface should
commence work in relation not be limited to a literal
to a project unless satisfied interpretation, for the client’s

that the client is aware of subsequent understanding of his

the duties owed by the duties needs to be shadowed

client under these throughout the project and appropriate
Regulations.’ action taken if duties are not being

discharged because of ignorance,
complacency or lack of clarity.

Regulation 15(1) Similarly for the contractor  ditto

** Office of Rail and Road Regulation. Refer Regulation 6(4).
16 Office of Nuclear Regulation. Refer Regulation 6(5).
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4 Dutyholders

Chapter 4

4.3 Domestic

The client must make suitable arrangements for managing the project and establish-
ing a methodology for ensuring that the management arrangements of other dutyhold-
ers remain effective throughout the project. Such arrangements could include the
need to:

» focus on project content and complexity
* ensure roles, functions and responsibilities are clarified

e establish and monitor effective mechanisms for communication and cooperation
and their support by suitable coordination

* consider performance indicators, which can be used to measure principal designer
and principal contractor management effectiveness

* be satisfied that welfare facilities are suitable and effective and remain so
thereafter

and there is an ongoing duty to ensure that:
* notification is made (where relevant)
* appropriate appointments are made at the right time

* those appointed have the skills, knowledge, training and experience, together with
the relevant organisational capability

* reasonable enquiries are made to furnish relevant content/details for pre-
construction information

* a construction phase plan is sufficiently prepared before the construction phase
begins and continues to be developed compatible with the programme of works
thereafter

* a health and safety file is prepared and managed by the principal designer and/or
principal contractor for projects with more than one contractor.?’

A client duty summary sheet is included in the Appendices.

Table 4.2: Client duties, provides the detailed narrative.

client
The domestic client is defined in Regulation 2 as

a client for whom a project is being carried out which is not in the course of furtherance
of a business of that client.

Client duties exist on all domestic client projects and such projects involve the full
remit of the Regulations. However, on such projects Regulation 7 ensures that the
client duties must be performed by either the contractor or principal contractor, or the
principal designer, which represents a variation from the commercial client scenario.

Thus the domestic client duties are carried out by the contractor on a single contrac-
tor site and by the principal contractor on a multiple contractor site, or by the principal
designer if there is a written agreement with the client. This latter arrangement offers
continuity for those domestic clients who have initially approached a designer for
outline/detailed drawings and professional guidance prior to planning permission

17 Note: if the principal designer appointment finishes before the end of the project (dependent on procurement strategy), the cli-
ent should ensure that the health and safety file is handed to the principal contractor for its continued development (Reg. 12(8)).
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Dutyholders

4.4 Designer

being obtained. This situation ensures that the client for the principal contractor is
indeed the principal designer.

As with all other construction projects, design and contractor duties exist for all those
fulfilling such project roles.

In contrast to the commercial client situation, failure by the domestic client to appoint
a principal contractor and principal designer does not involve default duties falling
onto the client as per Regulation 5(3) and 5(4). In such a case, by default the designer
in control of the pre-construction phase is the principal designer and the contractor in
control of the construction phase is the principal contractor.®

Care must be exercised in the definition of the domestic client project since, subject
to the earlier definition of the domestic client, any work on a property to be sold on
for gain ensures that such a client is not domestic but would be classified as a devel-
oper (commercial client) and therefore not subject to the specifics of Regulation 7.
Such a perspective similarly applies for work in connection with a business attached
to a property.

Attention is also drawn to Part 4, Regulation 16(3):

A domestic client who controls the way in which any construction work is carried out by
a person at work must comply with the requirements of this Part so far as they relate to
matters within the client’s control.

This statement, from Part 4 of the Regulations: ‘General requirements for all con-
struction sites’, should remind domestic clients not to control such work through
instruction or otherwise, for in so doing they will incur contractual duties. This would
be outside the skillset of most domestic clients, would not be covered by the proper
insurance and would be an imprudent course to pursue.

A domestic client duty summary sheet is included in the Appendices.

The design process contributes greatly to the success or otherwise of health and
safety management. Not only do the majority of designers act as professional advi-
sors to their client but they are also influentially placed to affect health and safety
management outcomes by their role in the design development process.

Best practice design should always contribute to the effective delivery of health
and safety outcomes, for it is enshrined in the by-laws of numerous design-related
institutions. As such it is an implicit deliverable of good practice and owes more
to the fulfillment of a best practice standard than to the imposition of legal
requirements.

Hence, the design response as per the CDM Regulations 2015 and its earlier
versions is simply an endorsement and extension of that acceptable standard. Whilst
there is the need for demonstrable accountability in the discharge of legal duties,
compatible with the requirements of these Regulations, it is crucial to appreciate that
the core business of design delivery must be retained, now supported but not
enslaved, by related management support systems.

The designer should be able to rely on his humerous design office procedures and
in-house protocols, which together provide evidence of the discharge of his duties.
The demonstrable visibility of the design process has never rested with a single

18 Regulation 7(2) and 7(3).
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Chapter 4

proforma or tabulation, but has always had recourse to a selection of the following
design office procedures and protocols:

° agenda items
* design office manuals
* design philosophy statements
* design reports
* design risk assessments
* minutes of meetings, e.g.
= Dprainstorming sessions
= coordination meetings
= design review meetings
= scoping of works
= value—cost exercises
= cost-benefit analysis
* modelling
= computer flow analysis
= three and four dimensional
° notes on drawings
e proformas
* progress photographs
* project risk registers
° sequence drawings
= three dimensional
= four dimensional
* sequential erection statements
* tabulations
* etc.

This accountability does not translate into an essay-style response with all t's crossed
and i's dotted, for it is by reference to the previous listing, either selectively or col-
lectively depending on the focus of the specific project, that the design team has
always been able to demonstrate statutory compliance in the design management
process and its incremental development at all stages.

Health and safety design risk management, as an integrated subset of design project
management, delivers that accountability by such an evidential trail, and throughout
offers a salient and focused insight to the

* identification
° appraisal
e contribution

°* communication
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19

20

21

22

23

of relevant health and safety issues.

The design radar screen should be switched on initially and continually tuned in to
capture the unfolding and comprehensive catalogue of health and safety issues asso-
ciated with the development of the project. After the relevant dutyholders, in the
course of the design risk management process, have exercised their duties as regards
the general principles of prevention®® in accordance with the term ‘so far as is reason-
ably practicable’,?° the final communication of relevant information?! should be based
on the assumption that all associated professional dutyholders are competent or
have structured teams where everyone is competent or under the supervision of a
competent person.??

This latter perspective is critical to the delivery of essential residual hazard informa-
tion, for there is no benefit in the communication of information which a competent
designer or contractor would expect to deal with on every project. If this is the
approach, irrelevant information is being peddled and information overload ensures
that key messages escape the recipient. It is often this lack of pragmatic focus that
can generate the plethora of irrelevant paperwork and open the design process up to
the critical charge that it is a bureaucratic paper-chase.

This underlines one of the philosophical foundation stones inherent in compliance
with the CDM Regulations, which requires all dutyholders to become better communi-
cators. Communication failure remains the one common aspect of project manage-
ment failure, within and between teams. Communication should be succinct, project
specific and focused on significant issues beyond those that could be expected to be
dealt with on any similar project.

However, this approach must also be accompanied by political awareness which
addresses those issues that are the strategic concern of the HSE in their periodic
campaigns.

The design risk management perspective is based on foreseeability. This ensures
that the relevant list of health and safety design-related issues is never time-barred
and continues to expand in accordance with the development of the design process.
The list of foreseeable health and safety issues grows throughout the design period,
benefitting from proactive contribution from within the integrated team.

As with all project management responses, early identification provides a better time
window for an expeditious and legally compliant resolution to hazard management.

The quality of the process can eventually be measured by decision-making which fil-
ters out irrelevant content from associated narratives.?® The documents produced
stand as partial evidence of the acceptable discharge of the dutyholder’s role, or
alternatively as an indictment of the entire process.

The design team must ensure that foreseeable?* health and safety risk is eliminated,
reduced or controlled through the design contribution, with the design team’s focus
being based on the holistic perspective that embraces aspects of buildability, con-
structability, operability and maintainability, right up to and inclusive of the demolition
process.

Refer Regulations 9(2) and 9(3).

Refer Regulation 9(2).

Refer Regulation 9(4).

Refer Regulations 8(1), 8(2) and 15(7).

4 Dutyholders

E.g. Pre-construction information, construction phase plan and the health and safety file.
Foreseeability relates not to what has actually been foreseen but to that which should have been foreseen as a result of the
duties being discharged.
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Chapter 4

The challenge for the design team is appreciation of the constructability perspective,
avoiding the imposition of methodology onto the contractor. Since the essence of
contracting is based on the contractor’s prerogative to undertake the work as he
chooses providing that this has no detrimental effect on the permanent structure, it
is essential that the design process provides information and not instruction. The
latter should be a fallback position that only arises from operational necessity. For
the designer to go beyond providing information and to instruct has immediate impli-
cations for professional indemnity insurance, as well as raising issues directly chal-
lenging professional competence.

The Regulations encourage the earliest dialogue between designer and contractor,?®
and whilst there is much benefit to be gained from ‘early contractor involvement’
and/or ‘design and build’ arrangements, numerous other procurement strategies
exist which are not so supportive of this arrangement. Nonetheless, the earliest
contractor-focused input to the design process is recommended, based on mutual
professional respect, in order to facilitate true appreciation of constructability-
related issues.

Health and safety aspects of design risk management should be evident in every
facet of design development, with the greatest opportunities for contribution being
in the early stages of the project. The process of health and safety design risk man-
agement must be implicit throughout every design stage from inception/feasibility
onwards. It cannot be left as an afterthought or as a predetermined afternoon ses-
sion. The design professional should remain vigilant of the fact that health and
safety has always been an essential part of every element of the design process,
irrespective of legislative demands.

Health and safety issues are not meant to dominate the design process, for they
are but one integrated subset of issues alongside other design facets such as
form, function, fitness for purpose, environmental impact and cost. All require due
consideration.

Hence, the conditional statement ‘so far as is reasonably practicable’ allows profes-
sional judgment to be exercised, in acknowledgement of the design team'’s influence
on the holistic team’s overall contribution.

Design duties apply both to permanent and temporary works design teams, who
must all discharge duties arising from the same regulations. Indeed temporary works
design can be as innovative and challenging as permanent design and must not
operate outside the statutory requirements.

The design function itself can be embraced by contractors, principal contractors, spe-
cialist contractors, architects, consulting engineers, quantity surveyors, interior
designers temporary works engineers, chartered surveyors, technicians or anyone
who specifies or alters a design. This latter point ensures that clients can also func-
tion as designers.

Note: It is the integrated team that delivers success, with the design team central to
the effectiveness of the process. Fragmentation and isolation remain distractions
and their disruptive possibility requires the vigilance of all parties.

A designer duty summary sheet is included in the Appendices.

Table 4.3: Designer duties, provides the detailed narrative.

25 Refer Regulations 9(4), 13(2), 13(5), 15(4)(a).
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4.5 Principal designer

26 Regulation 5(1).

27 Regulation 11(6)(a).

This is a pivotal role created under the CDM Regulations 2015 and is one of only two
statutory appointments that have to be made by the client?® (in writing) on any con-
struction project where it is foreseeable that there will be more than one contractor
working on site at any time during the construction phase.

The principal designer is in part a successor to the planning supervisor under
the CDM Regulations 1994 and the CDM coordinator appointed under the CDM
Regulations 2007, both of which have now been rendered obsolete. It would be
imprudent, however, to consider the position as a direct replacement, since dutyholder
interfaces have changed, the continuum of interaction has been extended and pro-
cess management demands altered.

Historical association with its predecessors still mistakenly links this role with the
larger project, whilst in reality it is a client-appointed role, now divorced from the noti-
fication process and dependent only on the foreseeability of there being more than
one contractor on site at any one time. This translates into the principal designer func-
tion being undertaken on many smaller projects, simply because of the two-contractor
scenario.

Thus, a wider range of projects, from the relatively small project right through to the
multi-million pound, multi-disciplinary megaproject, will now have a principal designer
as a project team member. The principal designer management model must therefore
be flexible and capable of adapting in order to discharge related duties across its
portfolio of varied projects and must be guided by the words appropriateness and
proportionate throughout.

The principal designer manages the health and safety aspects of the pre-construction
stage of the project and has essential interaction with the client, designers, principal
contractor (and contractors) at key project stages. He is a creature of the Regulations,
preferably appointed early by the client, with a duty to assist the client in the provision
of pre-construction information.?” His role is greatly facilitated by client support, for
he is a statutory appointment and not a contractual appointment and therefore can-
not take contractual action directly against non-compliant parties. However, it should
be noted that his function is derived from the statutory instrument, which gives it a
weighting above both civil and contract law.

The function demands visibility and team-member integration and depends on effective
inter-personal skills and continuing dialogue with other dutyholders. It could be deliv-
ered by the individual on the smaller project although on the more complex project it is
preferable to see it as a team-based function with compatible resource provision.

Whilst Regulation 5(1) requires such an appointment to be made ‘as soon as is prac-
ticable, and, in any event, before the construction phase begins’, it is beneficial for
this appointment to be made as early as possible because of the principal designer’s
influential position, in concert with the design process, in delivering optimal health
and safety management outcomes in the early design stages.

Debate continues over the pedigree of the principal designer, and it is worth noting
that the original predecessor (planning supervisor followed by CDM coordinator) was
never visualised by Nattrass?® as a service to be delivered by any party other than the
construction professional, with a further stipulation that in his opinion it should not
give rise to a separate discipline.

28 Stuart Nattrass: Chief Inspector of Construction at the HSE and Chairman of CONIAC, 1994.
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Chapter 4

In the interim, numerous interest groups have moved into delivering that service,
partly because of the void created by professional inertia and partly because of the
income-stream possibilities provided. It must also be acknowledged that in the early
days most construction- and design-related tertiary education courses gave inade-
quate coverage to the health and safety content of syllabi and thus the construction
professional in any discipline was indeed disadvantaged.

The twenty-year window since the original launch of the Regulations has seen change,
with tertiary education syllabi duly responding to industry’'s needs by constructive
criticisms offered by CONIAC?® et al.; organisational promotion by ICE and other
learned societies; awareness enhancement by the CITB®° etc.; and strategic promo-
tion by the likes of APS3! and ICS.*?

The Regulations state that the principal desigher ‘means the designer appointed
under Regulation 5(1) to perform the specified duties in regulations 11 and 12°.
The definition of designer® is itself not specific and little guidance is given else-
where on the pedigree desirable in any appointment, other than the requirements of
Regulation 8(1).34

There are undoubted benefits in the principal designer coming from a design back-
ground and having a design-related qualification, but the role does not rest exclusively
on that pedigree. A basic requirement is that there is an understanding of and work-
ing insight into the design and construction processes as well as pragmatic apprecia-
tion of the CDM Regulations 2015 and other construction-related legislation. This
opens up the opportunity for delivery to numerous construction parties, which is
needed to account for the complexity of project detail.

The pedigree of the principal designer for the two-contractor project will differ greatly
from the pedigree required on the multi-disciplinary megaproject. Prudence must be
exercised, since over-qualification and unfocused demands could well lead to addi-
tional on-costs, greater resource provision, bureaucratic mismanagement and an
unnecessary, unhelpful burden of response on the expanding portfolio of smaller
projects.

Two further arguments persist. The first concerns the design team itself and
whether it is best placed to fulfil this vital function. Such an arrangement favours
Nattrass’s earlier vision, provides continuity through the design stages, provides a
favourable structure for team integration and offers the one-stop scenario favoured
by many clients. However, there is a danger of losing objectivity through close prox-
imity to the design process and considerable reluctance to accept this additional
responsibility has been encountered in design professionals. This latter point car-
ries validity in terms of resource compatibility but is spurious in terms of technical
and managerial positioning, since the design process must implicitly consider
the health and safety issues inherent throughout design, regardless of the role of
the principal designer.

2% Construction Industry Advisory Committee.

30 Construction Industry Training Board.

31 Association for Project Safety.

32 |nstitution of Construction Safety.

33 Designer means ‘any person (including a client, contractor or other person referred to in these Regulations) who in the course
or furtherance of a business—(a) prepares or modifies a design; or (b) arranges for, or instructs, any person under their control

to do so’.

3% Regulation 8(1): ‘A designer (including a principal designer) or contractor (including a principal contractor) appointed to work on
such a project must have the skills, knowledge and experience, and, if they are an organisation, the organisational capability,
necessary to fulfil the role that they are appointed to undertake, in a manner that secures the health and safety of any person
affected by the project.
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The second argument relates to the appointment of the third-party principal designer,
which, due to his independence, counters some of the concerns above but positions
the role further away from the design process, giving rise to valid concerns over full
team integration. This argument can be overcome by professionalism and the estab-
lishment of philosophical alignment with the intent of the Regulations prior to appoint-
ments being made.

As always, successful projects are delivered by those with the right attitude. There will
always be choice in the manner in which appointments are made and the principal
designer could therefore be an integral member of the design team, a third-party
independent appointment, or even be appointed as a result of a sub-consultancy
agreement between a design team and their chosen party, undertaking health and
safety management coordination on their behalf.

However, it is only the client who can appoint the principal designer, and such
appointment must be in writing and made at the appropriate time. Appointments
must be devoid of flagrant self-interest and for the benefit of the project at large,
based ultimately on valid and sensible criteria.

The person occupying the role manages and coordinates the responsibilities of other
team members to ensure that significant and foreseeable health and safety risks are
managed throughout the project via the design process. The role is ongoing, and
continues from the concept and feasibility stages, through detailed design, into the
construction phase and generally up to the compilation and handover of the health
and safety file.

>k >k >k >k >k %k 5k 5k >k *k >k %k >k >k >k %k %k %

The principal designer role must also account for procurement strategy and can be
conveniently transferred by the client to different parties as the project proceeds, as
for example, through its shell and core, fit-out and landscape phases. Such arrange-
ments, however, will continue to pose continuity challenges.

In a ‘design and build’ project, the initial design contribution would invariably be
undertaken by the designer contracted by the client, who would be well positioned to
function as the principal designer. After the subsequent appointment of the principal
contractor the original designer becomes novated®® to the principal contractor, with
the latter now managing the design process. This provides an argument for the prin-
cipal designer role to be undertaken, going forward, by the principal contractor,
although other arrangements can be agreed. However, since it is only the client who
can appoint, any such change must be actioned by the client.

Client transfer of the role could also be initiated by concerns over the efficacy of man-
agement arrangements arising out of the client’s obligation under Regulation 4(3),3¢
and the resulting need to reappoint a party who will continue to function competently
throughout the project.

A principal designer summary sheet is included in the Appendices.

Table 4.4: Principal designer duties, provides the detailed narrative.

35 Novation is a common agreement in construction and engineering projects, particularly in relation to design and build procure-
ment, where design consultants’ appointments are transferred from the employer to the contractor in line with the contractor’s
single point of design responsibility.

36 Regulation 4(3): ‘A client must ensure that these management arrangements are maintained and reviewed throughout the

project.’
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4 Dutyholders

Chapter 4

4.6 Contractor

Contractors operate at the exposed edge of construction and have always made up
the major proportion of site fatalities and associated occupational ill-health and dis-
ease statistics. They are too often used, not for their skill and expertise, but as a
financial buffer to smooth out the vagaries of cash-flow irregularity. They remain vul-
nerable in a process that can seek to transfer risk instead of managing it and end up
with no option but to deal with the issues handed down by others, who themselves
are risk averse, but nonetheless are often better positioned to effectively contribute.
The ‘general principles of prevention’ were never the sole domain of the contractor,
but have an implication for all dutyholder team members.

Figures for the last ratifiable year®” identify a welcome fall in construction deaths,
down to 35 fatalities plus 4 members of the public, which also provides the lowest
recorded incident rate of 1.62 per 100,000 workers (1.98 the previous year and a
five-year average of 2.7).

Such figures however do not include the 40% of approximately 4,000 additional con-
struction fatalities per year associated with asbestos-related deaths. Such a perspec-
tive ensures that there can never be room for complacency.

As a result of their function, the contractor and specifically the sub-contractor are
positioned way down the supply chain and must manage the residual risks after other
dutyholders have effectively discharged their duties. However, the findings of Research
Report 2182 provide a haunting perspective for all construction professionals:

almost half of all accidents in construction could have been prevented by designer inter-
vention and ... at least 1 in 6 of all accidents are at least partially the responsibility of
the lead designer in that opportunities to prevent accidents were not taken.

The report also identified that

In many instances contractor design incompetence was a major contributor to an
accident.

Whilst the contributory equation is complex, it is to be hoped that the statistical
reductions now being experienced remain longstanding and are indicative of better
communication, technical improvements, heightened awareness, integrated team
ethos and industry-wide cultural advancements made over the last twelve years,
since that report was published.

The fulfillment of duties must continue unabated and without compromise, for the
restraining considerations of project cost and time limits remain only as boundary
conditions to be complied with and cannot be used as mitigation in respect of
non-compliance.

It is a construction truism that the lack of a health and safety incident should never
be taken as evidence of a robust management control system, for without rigorous
systems of continuous review, update and revision, the adverse outcome is merely
waiting in the shadows for further victims.

These Regulations endorse the extended management responsibility now imposed
on the single contractor by the need to produce construction phase plans on all pro-
jects, regardless of project size, cost or duration. This now becomes the responsibility
of either the single contractor or the principal contractor on a multi-contractor project.

37 To 31 March 2015, but remaining provisional until adjustments are made up to July 2016.
38 Research Report 218, Peer review of analysis of specialist group reports on causes of construction accidents, prepared by Habilis
Ltd for the Health and Safety Executive 2004.
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This should not be seen as burdensome, for it is little more than the compliant con-
tractor should have been delivering prior to the 2015 Regulations, via his response
to the management regulations®® and other construction-related legislation.

It is essential that the principles of appropriateness and proportionality remain para-
mount in providing guidance as to the form and format of this key, site-based docu-
ment.*® A commonsense approach to the provision of the necessary and the
abandonment of the excessive is of critical importance in the day-to-day pragmatic
delivery of health and safety compliance. All construction professionals contribute,
with managerial judgment dictating meaningful responses that unambiguously deliver
controls over health and safety enhancement rather than generating irrelevant,
unhelpful paperwork.

Since 1 January 1993, the management regulations have required workplace risk
assessments and method statements as standard approaches to the management
control of workplace activities. This remains the essential content of any construction
phase plan, and, together with a valid outline of infrastructure details, such as roles
and responsibilities, contact details, site induction, emergency provision and welfare
arrangements, completes the narrative for the smaller project. Complex projects
need a more rigorous approach, with resource pedigree and managerial experience
compatible with the need to deliver the more robust response.

The strength of the management control model as represented by the construction
phase plan is dependent on the ability to respond through the continuous revision and
update process. This is a vital exercise, since planning and method statements attempt
to predict the foreseeable, with an informed awareness that reality differs from predic-
tion. The limitations of the process must be appreciated and documents must be
continually monitored to ensure the promotion and efficacy of the control system.
A team response is demanded and encouraged by the statutory need to communicate
relevant issues up and down the management spine, as required by Regulation 14.4*

The establishment of a harmonious and effective dialogue between the appropriate
dutyholders, from the earliest opportunity, greatly facilitates the process. The con-
tractor’s (or principal contractor’s) project-specific construction phase plan should be
based on relevant pre-construction information provided either by the client or princi-
pal designer and derived from relevant background and historical sources. The
author of this construction phase plan (whether contractor or principal contractor)
and the arbiter under Regulations 4(1)(a) and 10(6) (either the client or the principal
designer) must strive to deliver a meaningful and useful facilitation of health and
safety management control.

Additional to the requirement for a construction phase plan on all projects is the
statutory need for the appointment by the client of a principal contractor as a prereg-
uisite on projects where it is foreseeable that there will be more than one contractor
working at any time during the construction phase. Thus, the appointment is to be
made before the construction phase begins. No project should move into its con-
struction phase unless each contractor is aware of who is fulfilling the principal con-
tractor role.

The titular nature of this role is familiar from both the 1994 and 2007 versions of the
Regulations but in scale and detail it will be less exacting, although nonetheless

3% The Management of Health and Safety at Work Regulations 1999 outline what employers are required to do to manage health
and safety under the Health and Safety at Work Act. The Regulations apply to every work activity.

40 HSE publication, Construction Phase Plan (CDM 2015), CIS80, published by HSE, and the CITB app ‘CDM Wizard’, freely
downloadable.

41 Regulation 14: ‘Principal contractor’s duties to consult and engage with workers.’
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essential on the smaller project. The small contractor will already be familiar with the
bulk of obligations through his successful management of projects to date in compli-
ance with existing construction-related legislation.

Legislative change under Regulation 5(1)* will dictate that many smaller contractors
will have opportunities to work as principal contractors, in closer liaison with the prin-
cipal designer, who must also be appointed by the client on the multi-contractor site.
This is to enhance coordination and management control during the construction
phase and should not be problematic once the detail of discharge is appreciated (refer
section 4.7: Principal Contractor). The requirement for this function must be estab-
lished by the client and his professional advisors before the construction phase starts.

Occasionally, the foreseeability of there being more than one contractor is only clari-
fied after the start of the construction phase, as scope change and quantifiable risk
appreciation becomes more finely tuned. Whilst this situation is to be avoided, this is
not always possible, and belated appointments ensue. This dilemma could well result
in the client unwittingly fulfilling the principal contractor*® (and principal designer)
duties in the early construction phase to the detriment of professional relationships
and the possibility of exposure to the legal process. Wherever possible the more
conservative approach is to be championed.

A contractor duty summary sheet is included in the Appendices.

Table 4.5: Contractor duties, provides the detailed narrative.

4.7 Principal contractor

One of the fundamental changes incorporated into the CDM Regulations 2015 now
links the appointment of the principal contractor (and principal designer) to the fore-
seeability of there being more than one contractor at any one time during the con-
struction phase. Unlike previous versions of these Regulations, such appointments
are not dependent on the notification process. Principal contractors will therefore
be required on many more projects than previously, simply because of this multiple-
contractor stipulation.

The principal contractor is a client appointment (except by default of the client,
whether commercial** or domestic*®), made in writing, whose role is to coordinate the
construction phase work so that it is managed effectively in matters of health and
safety management. This is a situation that must be determined before the start of
the construction phase and ideally much earlier to facilitate the essential ‘constructa-
bility’ dialogue between principal contractor and principal designer. Ideally the latter
would be appointed in advance of the principal contractor appointment.

Both are statutory appointments, to be made no later than the start of the construc-
tion phase. However, such last-minute timing, whilst legally compliant, is not helpful
for project success or for the achievement of CDM management aims, since at that
stage:

* design would be well advanced

* opportunities for change incur greater cost as the project develops

42

43

44

45

Regulation 5(1): ‘Where there is more than one contractor, or if it is reasonably foreseeable that more than one contractor will
be working on a project at any time, the client must appoint in writing—(b) a contractor as principal contractor.’

Regulation 5(4): ‘If the client fails to appoint a principal contractor, the client must fulfil the duties of the principal contractor in
regulations 12 to 14. Similarly in respect of the appointment of the principal designer under Regulation 5(3).

Regulation 5(4).

Regulation 7(2)(b).
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4 Dutyholders

Chapter 4

e constructability/buildability issues are not fully appreciated

* vital principal designer and principal contractor dialogues remain unspoken

there will be adverse reflection on project ethos
* team integration is not promoted.

As a result of the two-contractor criteria premeditating the appointment of the princi-
pal contractor, a greater number of smaller contractors will be encouraged to take on
this key management role. For the smaller project, the requirement should not deter
the competent contractor from responding to the challenge, which is based on coor-
dination and control rather than the generation of additional and irrelevant paper-
work. All construction projects must have a construction phase plan, and therefore
the function of principal contractor ensures due coordination of the process between
contractors, with the responsibility falling to one designated party to exercise overall
management control, thus avoiding ambiguity and providing communicative continu-
ity. The appointment must be made before the start of construction, regardless of
when the second contractor appears on site.

A distinction must be made between the differing management challenges for the
principal contractor on the two-contractor site and the same role on the more complex
multi-disciplinary project. It is this continuum of principal contractor responsibility
that now presents the challenge. Appropriateness and proportionality must prevail
and the management models must remain fit for purpose, without the need for unnec-
essary paperwork. It is obvious that such control requirements would generate differ-
ent management models to account for the greater robustness and rigour inherent in
the more complex situation.

Commonsense must prevail between the parties to ensure the principal contractor
response is appropriate to the nature of the project and the management of its asso-
ciated hazards. There is a concern that failure to appreciate the less than subtle
changes to the scoping of the principal contractor’s role across the range of potential
situations will again lead to the bureaucratic nightmare scenario, as inappropriate
documentation is showered onto the smaller project. The principal contractor and
client must re-focus on the full extent of this role and ensure that it is configured to
account for effective delivery across the wider range of projects.

The role is undertaken at the sharp end of the construction project, where health and
safety management is crucial to the establishment and maintenance of safe and suit-
able conditions of work, as precursors of successful project delivery. For the principal
contractor, it entails the health and safety management and coordination of all activi-
ties involved in the delivery of the construction phase of the project, without the direct
supervision of each group of contractors.

The principal contractor arrangements should deliver management control through
the proactive demonstration of:

* leadership

» effective communication

° good supervision

» efficacy of coordination and cooperation
° commitment

* clear decision making

* organisational abilities
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Dutyholders

achieved by:

« effective process control systems

e succinct and focused construction phase plan narratives
* ongoing monitoring and review

* consistency

* liaison

e consultation with the workforce

* continuous improvement

° resource compatibility

* meaningful dialogue.

One anomaly arising out of the Regulations relates to the definition of contractor,
which can range from the single operative to an organisation directly employing hun-
dreds of operatives across several disciplines. It is obvious that in this latter case,
with only the one large contractor on site, there would not be a statutory need for the
client to appoint a principal contractor. The absence of a second contractor pre-empts
the need for a principal designer appointment as per Regulation 5(1)(a), despite the
fact that for the larger project there is likely to be the involvement of multi-disciplinary
design teams.

Nonetheless, the management structure required to effectively coordinate and con-
trol the health and safety-related issues on such a project would require an appropri-
ate level of sophistication akin to the roles fulfilled by the principal contractor and
principal designer.

It is to be remembered that compliance is the baseline, with the raising of manage-
ment standards to a best-practice benchmark encouraged, with benefits accruing to
all dutyholders.

Whilst there is only one principal contractor on a project at any one time, the client
could re-designate the role to another contractor in accordance with the procurement
strategy or reappoint due to concerns about the ability of the first appointment to
successfully perform the role.

The principal contractor is the author of the construction phase plan,*® which must be
appropriately developed before the start of the construction phase. There is immedi-
ate interaction between principal contractor and principal designer through the provi-
sion of pre-construction information,*” which is the springboard for the collation of the
construction phase plan, and with the client*® who must concern himself with the
suitability of this document prior to commencement of any work on site.

Thereafter, it is the statutory duty of the principal contractor to develop the con-
struction phase plan compatible with the programme of works and relevant design
changes that occur over the project duration. The principal contractor’s interface
with the client continues throughout, since the client must at all times be satis-
fied with the management arrangements via obligations under Regulation 4(3).
This could be facilitated by the client’s professional team on his behalf, but should
not translate into the hands-on appraisal of the construction phase plan through

46 Refer section 6.3.
47 Refer section 6.2.
48 Regulations 4(1), 4(5)(a), 12(4).
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4 Dutyholders

Chapter 4

its subsequent development, other than ensuring that such development is indeed
happening. A corresponding and ongoing site progress meeting agenda item
would normally suffice.®

A principal contractor duty summary sheet is included in the Appendices.

Table 4.6: Principal contractor duties, provides the detailed narrative.

49 Refer Appendices: Effective Management Arrangements.
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The design risk management process drives health and safety contribution from the
conceptual stage through all the intervening project stages up to and including demo-
lition at the point of obsolescence. The process involves opportunities for contribu-
tion at the most opportune time throughout, and can exert great influence for the
benefit of the project team and others who come into contact with the realisation of
the process.

The Regulations do not require the designer to act in a divine function, but only to
discharge his duties to the term ‘so far as is reasonably practicable’. Other dutyhold-
ers must also discharge duties, governed by the same term. During the journey down
the supply chain this usually translates as the management of residual hazards
arising out of the design process, appreciating that the residual hazard platform is
different for every dutyholder.

Compliance with the Regulations neither restricts the innovative design approach nor
directs the process towards a narrow path, for there are numerous design solutions
that can be legitimately pursued, all of which could signal the adequate discharge
of duties.

At all times the designer is seeking to reach the optimal solution. For situations where
that goal cannot be reached, more information will have to be communicated because
of residual hazards that demand controlled management, details of which will need to
pass down the supply chain, enabling the best-positioned party to take control. This
does not represent non-compliance, although the optimal solution remains the team
objective.

The pedigree of the design team as outlined in Regulation 8(1) is based on the prior
acquisition of:

the skills, knowledge and experience, and, if they are an organisation, the organisational
capability, necessary to fulfil the role they are appointed to undertake ...

The content of Regulation 8(1) should also be compared with the content of regula-
tion 15(7):

A contractor must not employ or appoint a person to work on a construction site unless
that person has, or is in the process of obtaining, the necessary skills, knowledge, train-
ing and experience to carry out the tasks allocated to that person in a manner that
secures the health and safety of any person working on the construction site.

CDM Regulations 2015 Procedures Manual, Fourth Edition. Stuart D. Summerhayes.
© 2016 John Wiley & Sons, Ltd. Published 2016 by John Wiley & Sons, Ltd.
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The design process

It should be apparent that it is the team that must have and exhibit the necessary
collective facets of competence, with every team member either able to demonstrate
all the characteristics or be under the supervision of such a person. If this is not the
case, there will be no possibility of entry for the uninitiated.

This implicitly acknowledges the factors that the team collectively are expected to
exhibit by virtue of the function they are fulfilling, taking account of market place tech-
nical information. This could well contrast with the limitations of support and library
information and ensures that the pursuit of technical and professional appreciation
is never-ending.

All dutyholders have to successfully respond to the term ‘so far as is reasonably
practicable’.

The Court of Appeal’s interpretation of this phrase is:

Reasonably practicable is a narrower term than physically possible, and implies that a
computation must be made in which the quantum of risk is placed in one scale, and the
sacrifice, whether in money, time or trouble, involved in the measures necessary to avert
the risk, is placed in the other; and that, if it be shown that there is a gross disproportion
between them, the risk being insignificant in relation to the sacrifice, the person upon
whom the duty is laid discharges the burden of proving that compliance was not reason-
ably practicable. This computation falls to be made at a point of time anterior to the
happening of the incident complained of.

Despite the challenge of fully understanding the above text, the designer is allowed
choice, based on his informed professional judgment. There are numerous options
available for the pragmatic discharge of duties, with no single dictum pointing to one
avenue of pursuit. The design risk management process is therefore subjective, influ-
enced by professional judgment, industry norms, good practice and sectorial
guidance.

Nonetheless, the argument in support of the outcome must be coherent, based on
full awareness of health and safety related issues, and capable of demonstrating
consideration, contribution and communication, as illustrated in Figure 5.1: Systems
approach to the design process.

Health and safety outcomes are but one factor to be considered during the design
risk management process and, whilst critical, they must not dominate the other con-
siderations of form, function, fitness of purpose, aesthetics, environmental impact
and cost, all of which are facets of the argument and considerations to be accounted
for in the search for a viable design solution.

Visibility ensures that on every project the design team must be able to demonstrably
answer the question

What is your contribution to health and safety management on this project?

The CIRIA Report 6622 identifies a Hazard Elimination and Risk Reduction (HERR)
strategy, at the heart of the design risk management approach, which follows a sim-
ple audit trail:

Identification

Evaluation

Edwards v. The National Coal Board. Court of Appeal, 1949. In the health and safety context, the term ‘reasonably practicable’
is much older than the 1974 Health and Safety at Work Act.

CIRIA publication C662: Construction Design and Management 2007 (CDM 2007). Construction Work Sector Guidance for
Designers. January 2007. ISBN 0860176622. To be superseded by CIRIA Report 755, anticipated late 2015.
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Figure 5.1 Systems approach to the design process.

Contribution

(i) Elimination

(ii) Reduction/minimisation
(ili) Communication
Monitor

Review

This is the first step in the health and safety risk management process, and if team
members are unable to identify the issues through either ignorance or complacency,
the subsequent process is flawed. It is vital not to embark on a generic approach
(anathema to the HSE) for today’s design team challenge is to think ‘outside the box’.
The checklist mentality ensures only that the designer becomes a prisoner of the
checklist boundaries, which stifle creativity and health and safety management con-
tribution. Nonetheless, the checklist as an ‘aide memoire’ is useful as a quality
assurance exercise after the event.

Competency and baggage are inevitable partners and therefore identification of
issues must rely on innovative thinking and brainstorming. Indeed, the brainstorming
session offers the benefit of the collective experience and wisdom of the team, which
is inevitably greater than that of the individual. This is a luxury not always available
to the designer on the smaller project, but its benefits should be appreciated, as
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should the fact that the objective, unfettered insight does not have to involve large
team gatherings.

Failure to identify the issues at the appropriate time ensures that due consideration
cannot be given, rendering the design risk management exercise limited by the nar-
rower window of opportunity subsequently available. The entire sequence is ongoing
and the foreseeability of issues depends on the development stage of the project.
Such issues become factors of time and progress. The identification of issues as
soon as practicable is imperative to ensure that health and safety contribution can be
maximised in the available time period.

All evaluation processes are subject to challenge in respect of their validity in the
process of design contribution. The method of hazard evaluation or appraisal after
identification is not prescribed and can vary from the simple qualitative description
high, medium or low to the quasi-numerical approach based on a ten x ten matrix, or
similar, accounting for likelihood and severity. At best the matrix approach is only a
crude ranking device, for it has no numerical rigour. Concerns have been expressed
at the failure to appreciate that this is more a black art than a science and that the
determination of whether a factor deserves a lower number than the one above is
somewhat academic and meaningless.

The hazard must be identified in order for the process to deal with it. Over the inter-
vening twenty years since the first introduction of the Regulations, the design process
within the construction industry has tended to move away from the numerical matrix
approach towards a more qualitative assessment, and in some cases omits this
evaluation step altogether. There is no one method to be followed and the dutyholder
is free to develop his own procedures.

More sophisticated methods can be used, including probabilistic methodologies, but
these are infrequently required for mainstream design. What is critical is that the
hazard is appropriately identified and the requisite contribution made, based on the
general principles of prevention,® practicably delivered under the sub-headings
described in the next sections.

The design team is aware of the need to identify the issues, and, having identified
them, the team is then constructively challenged to make a health and safety contri-
bution based on the following hierarchal response enshrined in the general principles
of prevention:

elimination
minimisation/reduction
communication (of residual hazard information).

The awareness exercise that precedes contribution must embrace a valid apprecia-
tion of construction-related health and safety issues, be aligned to current HSE inter-
ventionist strategies, and attempt to contribute in pyramidal fashion to the principle
‘so far as is reasonably practicable’.

Schedule 1 of the Management of Health and Safety at Work Regulations 1999 (L21) published by HSE Books.

ISBN 0717624889.




Paragraph 102 of document L153 advises that

Identifying insignificant risks is not an effective way of alerting other dutyholders to the
important design issues they need to know about. Designers should be able to demon-
strate they have addressed only the significant risks.

Thus the radar screen of the designer must capture the comprehensive list of poten-
tial hazards associated with the project, whilst delivering finally hazard information
from the perspective of significant risks. This term is subjective and the communica-
tor must acknowledge the ambient state of the construction culture. In that sense
there is an argument for expansion and for the conversion of focus to the significant
and principal health and safety issues, which introduces a political perspective
because it relates to the current construction culture at any moment in time.

Project management controls require proactive responses as part of their dynamic
processes. Procedures depend on individuals and teams to augment systems as well
as responding to constant changes in information, circumstances and experience.
Failure to respond ensures the decline and obsolescence of control systems.

Thus the design risk management cycle must provide feedback as part of the journey
of constant improvement. Systems need to be checked for delivery and altered when
signals and outcomes differ from those anticipated and intended. The principal con-
tractor, as well as the design team members, has a role to play in this process.

k >k 3k 3k >k 5k 3k >k 5k >k >k 5k Sk >k 5k 3k kK 5k k ok 3k

There is no legal requirement for the completion of any particular form, record or
tabulation, but the prudent design team should always have evidence of their man-
agement systems. This is not an all- singing-all-dancing record, but simply a frame-
work of process visibility. Management systems must support the design process in
discharging legal duties without enslavement to an overly bureaucratic process.

There is no unique model for recording the design risk assessment process and it is
influenced by the nature of the undertaking, working practices and project complexity.
Where non-compliances are identified, as a result of internal audit, consideration
should be given to fine-tuning existing systems, rather than looking to reinvent the
wheel.

Designers have always considered inherent health and safety issues, since this is a
given of good practice and a basic requirement underpinned by the by-laws of the
associated learned societies. Design organisations should therefore be looking for
the fine adjustment of existing management systems rather than wholesale revamp-
ing. Where the above premise does not exist then a more robust update exercise
must ensue.

Design attention must focus on issues that the design team are in a position to influ-
ence, hence the need for a distinction between design risk assessment and work-
place risk assessment, the latter being the domain of the contractor. Contractors
expect to deal with residual hazards arising from the justifiable limitations of the
design contribution, but they cannot be coerced to deal with a non-compliant,
ineffective process of design delivery.

Process development over the last twenty years has seen a movement away from the
limited risk assessment proforma, used extensively in the post-1994 period, towards
the more industry reflective and sophisticated project risk register now favoured.

The design process
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This has its origins in the identification of adverse events that could threaten the
viability of outcomes in the finance, insurance and cost-control industries.

It has a broad pedigree, and it offers a suitable means of cataloguing the health and
safety-related design risk management issues and outcomes throughout the project.
In that sense, all dutyholders contribute, from client, through designer to contractor,
and the insertion of information into the register mirrors the dynamic movement of
project development and sits comfortably with the project team as a proven facilita-
tion device.

The dutyholder input needs management control, which could rest with the principal
designer/principal contractor or could come under the third-party control of the project
manager. (See table 5.1).
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The range of documentation delivered as a result of the associated processes within
the Regulations stands as evidence of the discharge of duties or conversely as an
indictment of failure to fulfil such duties. Whilst each of the corresponding docu-
ments serves a distinct purpose, there is considerable overlap and interfacing
between all of the dutyholders involved in contribution, collation and authorship, and
thus all of the document management processes should be collectively viewed as a
portfolio that depends on and contributes to the project’s information trail.

The quality of the documentation should repel any suggestion of the historical and
unacceptable bureaucratic paper-chase, with the document authors filtering out irrel-
evancy. The effectiveness of the content owes as much to what is kept out as to what
is included, and whilst authorship reflects a strong element of subjectivity, adequate
guidance is provided in the L153 appendices and other sources. This should enable
a pragmatic focus to be maintained, which must counter any tendency to lapse into
the excesses of the past, through the provision of succinct, focused and relevant
information directed at the project specifics. Indeed, past excesses appear to illus-
trate a failure of managerial interpretation rather than standing as a commentary on
the shortcomings of earlier versions of these Regulations.

Construction health and safety management is dependent on good communication
within and between the holistic and integrated teams through an appreciation of
shared philosophies. Documentation is one of the vehicles by which this can be
achieved, although not the end in itself.

The three process-related documents, pre-construction information, the construction
phase plan and the health and safety file, are not an exercise in document produc-
tion per se, but must serve to inform and control, as well as to provide evidence of
compliance in fulfillment of dutyholder roles. Fundamentally, they should also be part
of a project-control process that provides managerial support, in contrast to the
often-cited charge of managerial enslavement.

The challenge under these Regulations is to successfully collate and draft documenta-
tion for a wider range of construction projects than previously, whilst still maintaining
the perspective of appropriateness and proportionality. Hence, although documenta-
tion titles are similar to those previously used, the narrative within must change to
capture the current significance and the wider implications of their use. This must
readily identify the complexity of project detail coupled with the common purpose and
objectives to ensure that a simple approach for the smaller project is as compliant
and purposeful as the sophisticated computerised system for the complex project.

CDM Regulations 2015 Procedures Manual, Fourth Edition. Stuart D. Summerhayes.
© 2016 John Wiley & Sons, Ltd. Published 2016 by John Wiley & Sons, Ltd.
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In conjunction with document management throughout, it is imperative that the
dutyholder appreciates the true purpose of the documentation and continually strives
to ‘manage the risk and not the paperwork’, subconsciously aware of Stuart Nattrass’s?
enduring words at the launch of the 1994 Regulations that ‘the usefulness of paper-
work remains in inverse proportion to the amount’.

This is required on all projects for the purpose of informing designers and contractors
of relevant health and safety issues associated with the project. Historical information
is initially collected and collated, based on reasonable enquiries made by the client.
The client’s archive retrieval system is intended to deliver for that very purpose, although
it is prudent to appraise the quality and currency of the deliverables. Refer Figure 6.1.

As a process, the pre-construction information stage provides an information source
aligned with the needs of the project from concept stage through the incremental design
stages, and including the relevant portion of the construction phase itself. The extent of
this latter stage would depend on the procurement strategy and the possible timings of
specialist work-package appointments, linked to typical ‘design and build” arrangements.

On all projects, the author of this document is initially the client, facilitated possibly by
the designer as the first member of his professional team. On the multi-contractor
project, where a principal designer must be appointed, this duty then passes to the prin-
cipal designer to deliver the information to other designers and contractors who either
have been or will be appointed. Each recipient in turn will feed from this information
trail, and as design and construction threads develop, each is duty bound to feed rel-
evant information back into it for the benefit of others. It is the duty of the principal
designer to ensure that this happens, notwithstanding the duty of all dutyholders to
provide relevant information to others as per the requirements of Regulations 8(5),
8(6) and 9(4). Recipients should get pre-construction information relevant to their role,
with no requirement for commonality of content, only for commonality of purpose.

The process is dynamic and therefore the pre-construction information is also part of
that dynamic response. This indicates that further pre-construction information,
reflective of the unfolding project development, must be provided to relevant dutyhold-
ers as appropriate. The provision of this information to the principal designer for
distribution greatly facilitates the larger project.

As regards the design process, pre-construction information is a vital starting point for
project appreciation and the facilitation of design development thereafter. For the construc-
tion process, it is the cardinal information source and the starting point for the drafting of
the construction phase plan. Its modus operandi is to provide a focus on the significant
health and safety issues that must be accounted for through management controls and
health and safety resource compatibility. This project-specific focus is in addition to normal
day-to-day management, all of which must be reflected in the tender price submitted.

Failure to identify the salient issues ensures that health and safety considerations
remain unaccounted for, leading to a deficient tender submission. Such omissions
provide a justifiable argument for additional contractual payment should an issue
subsequently manifest itself. The same argument would apply to the late receipt of
such information.

Pre-construction information is not a process that delivers exclusively in the period
before the construction phase starts but is, rather, a process that delivers before the
construction activity itself commences. This process features an elastic and overlapping

Chief Inspector of Construction at the launch of the CDM Regulations 1994.
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boundary with the construction process and its corresponding construction phase plan
authored by either the contractor or principal contractor.

Further guidance is provided in Appendix 2/L153 on the document’s purpose and
structure, and the level of detail proportionate to the risks involved in the project. The
client and principal designer, who are responsible for collecting the information and
drafting the document, must decide on relevant content, preferably with input from
the principal contractor where possible.

This latter point considers the interface between principal designer and principal con-
tractor for the purposes of constructability appreciation. Early dialogue is the prefer-
ence, but this is often thwarted by the myriad of procurement routes available to
secure projects, coupled with the sacrosanct need for parity of tendering. The enlight-
ened can overcome this through an independent arrangement where needed in order
to gain the necessary constructability perspective.

Paragraph 5 of Appendix 2 suggests that

When pre-construction information is complete, it must include proportionate informa-
tion about

(a) the project, such as the client brief and key dates of the construction phase;

(b) the planning and management of the project such as the resources and time being
allocated to each stage of the project and the arrangement to ensure there is coop-
eration between dutyholders and the work is coordinated,;

(c) the health and safety hazards of the site, including design and construction hazards
and how they will be addressed;

(d) any relevant information in an existing health and safety file.

In the sense that pre-construction information is an information process, it is impru-
dent to consider it as complete at this stage, for the process should continue to
capture and deliver information to the dutyholders for as long as it is necessary,
which itself is dependent on procurement strategy.

The above sections could beneficially be expanded to include:

section (a) contact details of the client’'s key personnel; identification of partial
handover and sectional completion dates; termination date of the prin-
cipal designer’s appointment;?

section (b) form, format and number of copies of the health and safety file; unambigu-
ous delivery date for the health and safety file; welfare arrangements

section (c) any operationally sensitive information (in particular for occupied sites)
section (d) establishment of the currency of the existing health and safety file

all of which could impact on the contractor’s/principal contractor’s allocation of resources.

This is the most important of the site documents and a critical part of the health and
safety managerial control of the construction phase. In a proportionate form it is now
required on all construction sites. Its purpose is to articulate the health and safety
management detailed control arrangements for all the activities being undertaken on
the construction site, and it must remain a dynamic document from the start of the
construction phase through to the end of the project, inclusive of work associated
with the ‘snagging list’, which is usually undertaken after project handover.

Refer Regulation 12(8).
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This document had its origins as the ‘Construction Phase Health and Safety Plan’
under the 1994 version, was renamed the ‘Construction Phase Plan’ under the 2007
version and retained the same name under the current version of the Regulations.
Whilst there has been a need for minor name changes, its purpose has remained
constant, although its usage has now been extended to all construction projects. In
respect of this latter point, different models of approach will have to be developed
and encouraged to cater for the simple project and to draw a distinction between that
and the contextual narrative required for the more complex project, since all projects
must now have a construction phase plan.

The document’s author is either the single contractor on a single-contractor site or
the principal contractor on those sites where it is foreseeable that there will be more
than one contractor at any stage during construction. Its importance is endorsed by
the fact that it is the one document that the HSE Inspector would choose to see on
any site visit. The construction phase plan should be indicative of the proactive man-
agement response to the dynamics of health and safety demands of construction
activities themselves and the macro requirements of the site as a whole.

The real key to the visualisation of its purpose lies in Regulation 12(4), which
requires that

Throughout the project the principal contractor must ensure that the construction phase
plan is appropriately reviewed, updated and revised from time to time so that it continues
to be sufficient to ensure that construction work is carried out, so far as is reasonably
practicable, without risks to health and safety.

It is the word ‘sufficient’ that carries the key message, with the implication that it must
be sufficient from day one. This accords with the awareness that the most hazardous
construction period is the early days of construction site familiarity, for both the starter
and the experienced professional. The sufficiency of control documentation from day one
is an appreciation that must also stimulate the actions of the client and his advisors.

The construction phase plan lies at the heart of effective management and triggers
the client’s duty to ensure such arrangements are in place and remain so thereafter.3
However, the sufficiency focus between the client and the contractor/principal con-
tractor allows for much subjectivity and the frustration of the ‘drip-feed’ response can
be avoided through better communication between the parties.

Key method statements, determined critical for the establishment of sufficiency,
should be identified in pre-construction information as a basis for consideration by the
contractor/principal contractor in the formulation of the draft construction phase plan.

This conveniently distinguishes between the identified front-end site activities and
those activities judged as remaining to be fully considered as part of the development
of the construction phase plan after construction has started.

As with other aspects of project management the adage ‘Planning Longer ... Building
Quicker’ resonates into the more focused form ‘Planning Longer ... Building Safer
and Healthier’. Projects that start off prematurely without the right level of planning
can rarely if ever be delivered successfully. This perspective lies at the heart of the
site management control process in respect of the preparatory exercise that consti-
tutes the early development of the construction phase plan.

Guidance across the full continuum of construction projects now requiring a construc-
tion phase plan is catered for by the simpler approach outlined in HSE document CIS80*
(see Figure 6.2) and the more comprehensive guidance offered in Appendix 3 of L153.

Regulations 4(1), 4(2) and 4(3).
Construction Phase Plan, CIS80, published by the HSE; see www.hse.gov.uk/construction.
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Figure 6.2 Construction phase plan. Contains public sector information published by the Health and Safety Executive

Construction Phase Plan (CDM 2015)

What you need to know as a busy builder

Under the Construction (Design and Management)
Regulations 2015 (CDM 2015) a construction phase
plan is required for every construction project. This
does not need to be complicated.

If you are working for a domestic client, you will be in
control of the project if you are the only contractor or the
principal contractor.

You will be responsible for:
[ preparing a plan;
M organising the work; and

M working together with others to ensure health and
safety.

You could be a builder, plumber or other tradesman,
doing small-scale routine work such as:

¥ installing a kitchen or bathroom;

I structural alterations, eg chimney breast removal;

& roofing work, including dormer windows;
extension or loft conversion.

A simple plan before the work starts is usually enough
to show that you have thought about health and safety.

If the job will last longer than 500 person days or 30
working days (with more than 20 people working at the
same time) it will need to be notified to HSE and it is
likely to be too complex for this simple plan format.

The list of essential points below will help you to plan and organise the job, and work together with
others involved to make sure that the work is carried out without risks to health and safety. It will also
help you to comply with CDM 2015. You can use the blank template on page 2 to record your plan.

Plan
Make a note of the key dates, eg:
I when you'll start and finish;
I when services will be connected/disconnected;
I build stages, such as groundwork or fitout.

You will need to find out information from the client
about the property, eg:

I where the services and isolation points are;

I access restriction to the property;

I if there is any asbestos present.

Working together
It may be useful to record the details of anybody else
working on the job, including specialist companies and
labourers.

Explain how you will communicate with others (eg
via a daily update), provide information about the
job, coordinate your work with theirs and keep them
updated of any changes, eg:

W to site rules;

I to health and safety information;

I what you will do if the plan or materials change or
if there are any delays;

m who will be making the key decisions about how
the work is to be done.

I Identify the main dangers on site and how you will
control them, eg:

- the need for scaffolding if working at height;

- how structures and excavations will be supported
to prevent collapse;

- how you will prevent exposure to asbestos and
building dust;

Organise

- how you will keep the site safe and secure for your
client, their family and members of the public.

I Make sure that there are toilet, washing and rest
facilities.

[ Name the person responsible for ensuring the job
runs safely.

I Explain how supervision will be provided.

If you are unsure about how can make your site safer, see www.hse.gov.uk/construction for more information
and to download other busy builder sheets. See www.citb.co.uk for a smartphone app CDM wizard.

and licensed under the Open Government Licence.
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PLAN

Your name/company

Name and address of client

Contact details of architect or principal designer

What is the job?

Is there anything the client has made you aware of?

Key dates: Start Finish Other

Where are you toilet, washing and rest facilities?

WORKING TOGETHER

Who else is on site — and their contact details?

Who will be the principal contractor?

How will you keep everyone on site updated during the job?

What are the main dangers on site, eg:

Falls from height
Make sure ladders are in good condition, at the correct angle and secured
Prevent people and materials falling from roofs, gable ends, working
platforms and other open edges using guardrails, midrails and toeboards

Hazard is
present

What controls
do you have?

Collapse of excavations

Shore excavations; either cover or barrier excavations to stop people and
plant falling in

Collapse of structures
Support structures (such as walls, beams, chimney breasts and roofs) with
props; ensure props are installed by a competent person

Exposure to building dusts

Prevent dust by using wet cutting and vacuum extraction on tools; use a
vacuum cleaner rather then sweeping; use a suitable, well-fitting mask

Exposure to asbestos
If you suspect that asbestos might be present, don't start work until a
demolition/refurbishment survey has been carried out
Make sure everyone on the site is aware of the results

Activities or workers requiring supervision
Who will be supervising?

Electricity
Turn electricity supply and other services off before drilling walls

Do not use excavators or power tools near suspected buried services

Risks to members of the public, the client and others

Keep the site secure to prevent unauthorised access; net scaffolds, use
rubbish chutes

Other dangers on site

This guidance is issued by the Health and Safety Executive. Following the guidance is not compulsory, unless
specifically stated, and you are free to take other action. But if you do follow the guidance you will normally be
doing enough to comply with the law. Health and safety inspectors seek to secure compliance with the law and

may refer to this guidance.

© Crown copyright if you wish to reuse this information visit www.hse.gov.uk/copyright.htm for details,

Published by the Health and Safety Executive CIS80

Figure 6.2 (Continued)
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The former (of which see below for a sample) provides guidance for the ‘busy builder’
and is helpful for the smaller operative functioning on the single contractor site who
will now have to provide a construction phase plan on such projects. It is imperative
that this document is site-specific, and full attention must be given to those issues
that come under the heading of ‘Other dangers on site’.

The guide has been criticised from some quarters for its simplistic approach but it
conveys succinctly the essentials on the small job and embraces the concepts of
proportionality and appropriateness, provided its purpose is duly appreciated.

The note in the last paragraph of the shaded upper box of the extract conveys a salient
insight.

The CITB’s freely downloadable app ‘CITB Wizard’ offers a similar facility, but again,
attention must be focused on and responsively address all relevant site-specific
issues.

Using the guide in paragraph 5/Appendix 3/L153, the following list of topics should
be considered when drawing up the plan:

(a) a description of the project such as key dates and details of key members of the
project team;

(b) the management of the work including:

(

(ii) the site rules;

) the health and safety aims for the project;

(ili) arrangements to ensure cooperation between project team members and
coordination of their work, e.g. regular site meetings;

(iv) arrangements for involving workers;
(v) site induction;

(vi) welfare facilities; and

(vii) fire and emergency procedures;

(c) the control of any of the specific site risks listed in Schedule 3 where they are relevant
to the work involved.

A selective combination of contents from the simple guidance offered by CIS80 to
the more comprehensive content of Appendix 3 (L153) provides a vehicle that could
satisfy many projects falling between the simple and the more complex.

The robustness of any construction phase plan lies not so much in the document
produced but in the review, update and revision process that must shadow the con-
struction phase and deliver amendments, additional information and control tweaks
throughout, aided by feedback from the relevant operatives.®

Since every document is a static portrayal of a dynamically changing situation it is
inevitable that the reality of performance will differ from the predictive visualisation
upon which it was originally drafted. Hence, the ongoing review aspect is the most
important part of the process and must be considered essential.

All dutyholders contribute to the document, from the client and principal designer,
who are charged with providing the initial appreciation via pre-construction informa-
tion, to the designers who must input residual hazard information, to the contractors
via their workplace risk assessments and method statements, all under the overall
control of the principal contractor (or contractor on the one-contractor site).

Regulation 14: ‘Principal contractor’s duties to consult and engage with workers.’




6

7

Regulation 12(5).

This team contribution is ongoing and has no cut-off point during the construction
phase, since credible additional information must be passed into the process at all
appropriate times.

The health and safety file once completed comes into the ownership of the client and is
meant to provide an important reference for the completed asset which can be used as
a health and safety information source for any future modification, amendment, exten-
sion during subsequent maintenance, cleaning, refurbishment, demolition or alteration.

There is a need to distinguish between the numerous administration files that accom-
pany projects and the health and safety file as required by the Regulations. This latter
is a statutory requirement and has a legal standing that separates its purpose from
other files.

Whilst this statutory document is meant to accompany every construction project on
which there is a principal designer (by virtue of there being more than one contractor
on site), a challenge must be made to the pragmatic validity of this requirement on
all such projects. There is no doubt that the management process of collating and
drafting information for the health and safety file must be visible throughout the ten-
ure of the principal designer,® but there will be projects which by their very nature will
have no relevant content information for the purposes of a health and safety file.

Account must also be taken of the need to cater for the demands of sectional comple-
tion and partial handover as characteristics of particular projects. This arrangement
will lead to the provision and handover to the client of partially completed health and
safety files in the interim periods.

Most projects will indeed deliver a health and safety file, but it is inconceivable that
every project with a principal designer will purposefully deliver this document. However,
the health and safety file management process must demonstrate evidence of the
decision that no such health and safety file was required. Insight and experience
need to guide the early discussion between the client, principal designer and principal
contractor towards whether the file will be ultimately delivered or not.

Additionally, since this document is a working reference for the client, an initial dia-
logue is required between the principal designer and client to determine the form and
format that best suits the client’s management arrangements. Guidance is given in
L1537 on the content, but the form is optional and should be compatible with the
client’s existing document management systems.

L153 also suggests that there is no need to include information ‘that will be of no
help when planning future construction work’.® This statement aligns with the pur-
pose of the health and safety file, but it continues on to cite both the pre-construction
information and the construction phase plan as included within the ‘not required’
category for the purposes of the health and safety file. This is not a helpful steer,
since the focus here should be on any residual hazard factors from either document
that would be useful.

This direction should be considered on a project-by-project basis and tempered by the
need to consider residual hazard information that could be of use in the health and
safety file.

Appendix 4, paragraph 3.

8 Appendix 4, paragraph 4.
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Salient information could well be contained within both documents but not encoun-
tered on the majority of projects.®

As noted in Regulation 12(8), the early termination of the principal designer’s appoint-
ment ensures that the final management of the health and safety file legally transfers
to the principal contractor. This possibility offers a disconnect in process control and
must be identified and notified to the principal contractor prior to his appointment, so
that resource compatibility can be factored into his tender price.

The changeover of health and safety file ownership from principal designer to princi-
pal contractor needs careful and premeditated planning to facilitate the continuity
demanded in document handover, and not least of all to determine the balance
between information acquisition and information expectation.

All dutyholders have a proactive role, but there is, by virtue of Regulation 4(3), an over-
riding requirement for the client to ensure the effectiveness of management arrange-
ments. Some of the above would come within this consideration, with facilitation
provided by the client’s professional team.

To date, the management and handover of the health and safety file has provided numer-
ous challenges and historically has on occasion resulted in non-delivery, late delivery,
inadequate content and mismanagement after handover. Thus, the health and safety file
provides an insight into the variable quality of the management process behind it and
serves to remind the project team of any dereliction of their statutory duties.

Regulation 12(10) directs that the health and safety file must be passed over to the
client at the end of the project, usually by the principal designer but occasionally by
the principal contractor. The term ‘at the end of the project’ is not further defined
and therefore introduces some element of ambiguity, in contrast with the compara-
ble 2007 term ‘at the end of the construction phase’. This latter term was problem-
atic and often not achieved, partly because of failure to deliver on time and partly
because of other elements of managerial process mismanagement. However, it was
less ambiguous than the current term.

The term ‘at the end of the project’ must therefore be determined on a project-by-
project basis and could be calculated as the point of handover; final account settle-
ment; end of the defects liability period or at some agreed time in between. The
nature of the project itself will provide guidance, but all requisite information should
be obtained as and when it ought to be available and before the contributing parties
sever links with the project. Managerial astuteness and adequate retention of monies
should form part of all projects, particularly the latter, as an incentive for the provision
of the health and safety file.

Please note the following in respect of the health and safety file.

General

Contains information needed to allow future construction work to be carried out
healthily and safely.

Format should be agreed between client and principal designer via early
dialogue.

9

Example: Methane is now being dawn off landfill sites and via ring main connectors transformed into electricity and fed into the
national grid. Transformer design is based on a predicted draw-off from the guesstimate of reservoir capacity. Off-loading cra-
neage areas are duly designed, engineered and prepared, frequently on poor sub-strata, to receive and install the specified
transformers. In due course the methane draw-off could exceed or disappoint early predictions and existing transformers would
subsequently need to be uprated or reduced in capacity. Relevant pre-construction information and construction phase plan
methodology could benefit the content of the corresponding health and safety file.




Not a document for day-to-day maintenance and therefore distinct from the O&M*©
manuals.

Focused contributions by client, designers, principal designer, contractors! and
principal contractor.

Associated with all projects on which there is principal designer. (Note: see previ-
ous comment on this point).

Future ownership must be considered, for there may be more than one health and
safety file per project.*?
Client: Regulation 4(7)

Needs early consideration of the number of copies eventually required and their
form and format.

Must keep possession after handover.

Must make it available to those persons who may need it to comply with their
statutory duties.

‘Duty of care’ to maintain its currency after handover.

Must hand it over to any new owner together with a letter explaining its nature and
purpose.

Leaseholders etc. will require relevant abstracts from the health and safety file.

An existing (current) health and safety file forms the basis of information provision

for the pre-construction information process of any future related project.
Principal Designer: Regulations 12(5), 12(6), 12(8) and 12(10)

Initiates early dialogue with the client to determine the form and format of the
health and safety file.

Must ensure that management process for preparation and collation of the docu-
ment is demonstrably visible from the pre-construction phase and throughout the
subsequent construction stages.

Does not have to check its accuracy but must focus on expected content.

Must collect residual hazard information from the design process via the design-
ers, as and when available.

Liaises with the principal contractor regarding the coordination of inputs from the
various contractors/sub-contractors.

Should ensure relevant information is received and dates established for receipt
of such information.

Hands file over to the client at the end of the project or alternatively to the princi-
pal contractor if the principal designer's commission is terminated before the end
of the project.

Should ensure that partial and sectional completions are accompanied by appro-
priate partially completed versions of the health and safety file.

10 Qperation and Maintenance.

11 Contractors’ inputs would be via collation by the principal contractor.

12 Example: Speculative housing development with the need for a health and safety file per house as well as a health and safety
file for the local authority for the adoptable ‘roads and sewers’.

Documentation
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Designers: Regulation 9(3)

Promptly provide residual hazard information to the principal designer for inclusion
in the health and safety file.

Contractors: Regulation 8(6)

Promptly provide the principal contractor with relevant information for inclusion in
the health and safety file.

Principal Contractor: Regulation 13(3)

Identify for each contractor their required input and date for delivery of relevant
information.

Ensure relevant information is promptly passed over to the principal designer.

Note: the duties arising out of Regulation 9(4): Duties of designers,*® ensure that
regardless of the existence of a health and safety file there will always be the need
for the provision of information. This could be a particular point of focus on the
smaller project where there may not be a principal designer and the construction
work being undertaken, however limited, could nevertheless lead to an amendment/
update/modification to an existing health and safety file.

: Regulation 9(4): ‘A designer must take all reasonable steps to provide, with the design, sufficient information about the design,
construction or maintenance of the structure, to adequately assist the client, other designers and contractors to comply with
their duties under these Regulations.’




Questions

7.1 Questionnaire 1

The CDM Regulations 2015: Questionnaire 1

No.

1

N

© 0 N O 0o & W

10
11
12
13
14

15
16
17

18
19
20

DESCRIPTION True False
These Regulations apply only to notifiable construction projects.

These Regulations do not apply to domestic construction projects unless they are
notifiable.

There must be a principal contractor on every construction project.
Domestic client projects must have a principal contractor.

There must be a principal designer on every construction project.

If there is a principal contractor then there must be a principal designer.
If there is a principal designer then there must be a principal contractor.
The ‘lead designer’ will automatically become the principal designer.

A single designer could become the principal designer.

A single contractor on a project could become the principal contractor.
Pre-construction information is required on all projects.

Notification to the HSE must be made by the principal designer.
Notification to the HSE must be made before significant detailed design begins.

Notification to the HSE is the trigger point for the appointment of the principal
designer.

The notification to the HSE must be on display in the site canteen.
A construction phase plan is required only on notifiable projects.

Once the construction phase plan is being prepared then the construction phase
can start.

A health and safety file is required on all projects.
The health and safety file must be handed over at the end of the construction phase.

The health and safety file is initially prepared by the principal contractor.

CDM Regulations 2015 Procedures Manual, Fourth Edition. Stuart D. Summerhayes.
© 2016 John Wiley & Sons, Ltd. Published 2016 by John Wiley & Sons, Ltd.
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Chapter 7

7.2 Questionnaire 2

The CDM Regulations 2015: Questionnaire 2

No.

1

10

11

12

13

14

15

16

17

18

19

20

DESCRIPTION

The client has ONLY to appoint a principal designer and principal contractor on
notifiable projects.

The principal designer MUST appoint a principal contractor in writing.

There only needs to be a principal contractor when there is MORE THAN ONE
contractor working on a construction project.

The client cannot function as the principal contractor.
The client can function as the principal designer.

The principal designer has no involvement with the drafting of the construction phase
plan.

The construction phase plan MUST be drawn up as soon as practicable after the
setting up of the construction site.

There MUST be a principal designer and principal contractor on all notifiable
projects.

The principal designer MUST ensure that all designers comply with their duties under
Regulation 9.

The author of the construction phase plan is the client.

Estimating the time period for completion of the construction project or its relevant
stages remains the SOLE responsibility of the contractor.

The client MUST ensure welfare facilities are adequate before construction work
begins.

All parties working within the construction project must be competent.

Every contractor MUST comply with relevant directions given by the principal
designer.

The client MUST ensure that the construction phase plan and the health and safety
file are reviewed, revised and updated throughout the project.

The client would NEVER have a dutyholder role under these Regulations.

The principal contractor has an absolute duty to consult with workers on health and
safety project matters, in good time, throughout the project.

There would be NO health and safety file on a domestic client project.
An input to the health and safety file is ONLY required on a notifiable project.

The health and safety file MUST be handed over to the client by the principal
contractor.

True

False
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ASSIGNMENT ONE
Please comment on the highlighted points raised by circling your answer in the right-hand column.

The Regional Business Manager of BC Holdings Ltd has appointed PH Mechanical Services Ltd to design
and supply four new 50 tonne aggregate bins as part of an expansion/remediation programme to the
existing ready mixed concrete plant.

The work entails site clearance and the removal of obsolete electricity poles (two-week duration); part
demolition of an obsolete retaining wall and foundations (three-weeks duration); and the construction of
new foundations and the erection with in-situ welding of the new loading bins(4 weeks).

This latter work, which also includes electrical supply etc., will be done on site by the company’s direct
labour force whilst the demolition and site clearance has been sub-let to XYZ Construction Services. It is
anticipated that there will be a one-week overlap with part demolition and new foundation construction
taking place at the same time.

The business manager has sanctioned the site clearance work, 1. CORRECT/INCORRECT
since this is in advance of the main contract proper! and does 2. TRUE/FALSE

not come under the definition of construction of a structure?.

Therefore a less formal approach can be adopted.

The business manager has appointed a project manager as 3. TRUE/FALSE
required® by the CDM Regulations 2015, from within his team.

H

As a result of his understanding of the new regulations a . CORRECT/INCORRECT
notification has already been sent off by the project manager*, in 5. CORRECT/INCORRECT
readiness for the demolition phase etc., and is on display in the

plant operational office®.

2]

In response to a query he explains that the notification is always . CORRECT/INCORRECT
required on projects that are either greater than 30 days of 7. CORRECT/INCORRECT
construction time® or more than £50,000 in tender value’.

BC Holdings Ltd has provided only a copy of the site rules and a 8. CORRECT/INCORRECT

copy of the netification® to PH Mechanical Services Ltd, who are SATISFACTORY/UNSATISFACTORY
responsible for the demolition, as a contract prime cost sum.

Prior to a start on site XYZ Construction Services has provided

the necessary method statements and, on the assumption that

they are accepted?, intends to start work Monday next.

The start is imminent and BC Holdings Ltd has indicated that 10. ACCCEPTABLE/UNACCEPTABLE
they are not going to request any further information in keeping

with the less bureaucratic requirements of the new

regulations®®.

©

(Continued)
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The majority of the remaining work is to be done under the
management of BC Holdings Ltd’s service manager and
therefore no further appointments have to be made*.

The company prides itself on the rigour of its approved subcon-
tractor list, which ensures that effective management arrange-
ments*? are implemented by all parties with which it enters into
contract. This makes life easier and releases BC Holdings Ltd
from ongoing monitoring of management arrangements*?.

Finally, relevant information will be handed over to the business
manager by XYZ Construction Services via the project man-
ager'# at the end of the construction phase®® without the need
for a health and safety file® to be delivered by PH Mechanical
Services Ltd, who are only functioning as project designer'’.

S D Summerhayes/Nov. 2015

11.

12,
13.

14.
15.
16.
17.

CORRECT/INCORRECT

SATISFACTORY /UNSATISFACTORY
SATISFACTORY /UNSATISFACTORY

SATISFACTORY /UNSATISFACTORY
SATISFACTORY /UNSATISFACTORY
SATISFACTORY /UNSATISFACTORY
CORRECT/INCORRECT




ASSIGNMENT TWO: DOCUMENTATION
Please comment on the highlighted points raised by circling your answer in the right-hand column.

A new two-storey office extension is being undertaken for Excelsior Products Ltd at The Parkhead

Retail Complex, with a scheduled completion six months from now. The project is under the control

of Excelsior’s Project Manager, with the bulk of the construction work being done by Construction Ltd using its
directly employed workforce, supplemented by some specialist fit-out undertaken by Integrated Mechanical
Solutions, who arrived on site two weeks ago.The design of the project is in the hands of Excelsior Products
Ltd in-house design team based in Dartford, under the remit of their design manager.

An independent project, won by AB Specialists Ltd, has also commenced within the retail complex, involving
the construction of a new one-storey IT building and the demolition of the existing facility. Completion is
programmed for three months time and a local demolition contractor is now involved in demolition and site
clearance.

A. Excelsior Products has developed an initial Construction 1. Satisfactory/unsatisfactory
Phase Plan?, which has been passed to their design manager 2. Satisfactory/unsatisfactory
for further development but is still awaiting his attention2.

B. This draft version has been based on a site walk-over made by 3. Satisfactory/unsatisfactory
the design team and some residual hazard information arising 4. Correct/incorrect

out of the design process®. The Client is pleased that all
compliance procedures have been followed* to date.

C. Now that Integrated Mechanical Solutions are on site, 5. Satisfactory/unsatisfactory
Construction Ltd has taken up the role of Principal 6. Satisfactory/unsatisfactory
Contractor® and Excelsior Products Ltd has asked them for
their Construction Phase Plan®.

D. The first notification was sent off” as part of the design process 7. Correct/incorrect
by the design manager and now that the second contractor is on 8. Satisfactory/unsatisfactory
site, an amended notification has been sent to the HSE2, which 9. Satisfactory/unsatisfactory
is displayed in Construction Ltd’s welfare facility®.

E. Since there is only one designer involved no Principal Designer 10. Correct/incorrect
has been appointed??, so the health and safety file is being 11. Correct/incorrect
drafted by the Principal Contractor**.

F. It transpires that through the course of a number of site progress 12. Satisfactory/unsatisfactory
meetings it is obvious that the Client is uncertain about his 13. Satisfactory/unsatisfactory
duties'? and has asked someone to explain them to him*3.

G. The IT building project is using the same Construction Phase 14. Correct/incorrect
Plan* as the office extension project to reduce unnecessary 15. Satisfactory/unsatisfactory
paperwork on the basis that it hasn’t changed since it was 16. Satisfactory/unsatisfactory

originally drafted's. No principal contractor has been appointed,
since AB Specialists Ltd'® are doing the bulk of the work.

H. The two projects partly overlap in terms of site boundaries, 17. Satisfactory/unsatisfactory
although there is little contact between the sets of contrac-
tors'? on the basis that everyone is experienced and knows
what they are doing.

I Construction Ltd is ensuring that its workforce benefit solely 18. Satisfactory/unsatisfactory
from the retail complex’s own site induction®, before starting 19. Satisfactory/unsatisfactory
work, whilst on the IT project site it appears that no site
induction process has ever taken place*®.

J. The guidance provided by the Design Manager?° for the 20. Correct/incorrect
content of the health and safety file appears to demand the 21. Satisfactory/unsatisfactory
inclusion of: F10 Notification?*; Construction Phase Plan??; 22. Satisfactory/unsatisfactory
Retail Manager’s Site Rules® and records of all site 23. Satisfactory/unsatisfactory
accidents?*. 24. Satisfactory/unsatisfactory

S D Summerhayes/Nov. 2015
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Commentaries

9.1 Commentary on Questionnaire 1

The CDM Regulations 2015: Questionnaire 1

No. DESCRIPTION True False
1 These Regulations apply only for notifiable construction projects. V
These Regulations apply to all projects defined as construction projects

regardless of the notification process.

2 These Regulations do not apply to domestic client construction projects unless
they are notifiable. \/
Domestic client projects are subject to the full ramifications of the
Regulations. Client duties, however, represent a particular case, (Regulation 7),
with such client duties being placed on other dutyholders.

3 There must be a principal contractor on every construction project.
Only if it is foreseeable that there will be more than one contractor on the \/
project at any time. Regulation 5(1)(a).

4 Domestic client projects must have a principal contractor.
Only if it is foreseeable that there will be more than one contractor on the
project at any time. Regulation 5(1)(a).

<

5 There must be a principal designer on every construction project V
Only if it is foreseeable that there will be more than one contractor on the
project at any time. Regulation 5(1)(a).

6 If there is a principal contractor then there must be a principal designer. \/
As per Regulation 5(1)(b).

7 If there is a principal designer then there must be a principal contractor. \/
Regulation 5(1)(a) and 5(1)(b).

8 The ‘lead designer’ will automatically become the principal designer. \/
There is no reference to the ‘lead designer’ anywhere in the current Regulations.

(Whilst it was not mentioned as an appointment in the previous version of the
Regulations, the previous ACoP (L144) did champion such an appointment.)

9 A single designer could become the principal designer. \/
Because of the wording of Regulation 5(1)(a), which is dependent only on there
being more than one contractor on site at any time.

10 A single contractor on a project could become the principal contractor.
False, since Regulation 5(1)(a) refers to more than one contractor. \/
(Since this appointment depends on the foreseeability of there being another
contractor, there could be times when the only contractor on site is indeed the
principal contractor, i.e. it is an appointment in readiness, made before the
start of the construction phase. Regulation 5(2)).

(Continued)
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Chapter 9

The CDM Regulations 2015: Questionnaire 1

No.

11

12

13

14

15

16

17

18

19

20

DESCRIPTION

Pre-construction information is required on all projects.
Regulation 4(1)(4) and Regulation 14(6).

Notification to the HSE must be made by the principal designer.

Regulation 6(2), but this does not translate into the client having to do it in a
hands-on way. It could be facilitated by the design team or any other party but it
remains the client’s duty to ensure that this happens.

Notification to the HSE must be made before significant detailed design begins.
Regulation 6(2) refers to notification being made to the Executive as soon as
possible, before the construction phase begins, and makes no reference to the
term as such. The term ‘significant detailed design’ has no relevance in this
current version of the Regulations.

Notification to the HSE is the trigger point for the appointment of the principal designer.
Notification and appointments are totally divorced. Regulation 5 and Regulation 7.

The notification to the HSE must be on display in the site canteen.

Display must be made in the construction site office and in some cases this
building could also house the site canteen, but the wording speaks of the
construction site office. Regulation 6(3)(b).

A construction phase plan is required only on notifiable projects.

All projects regardless of project cost or duration must be accompanied by a
construction phase plan (appropriate and proportional). Regulation 15(5) and
paragraph 42/1L153.

Once the construction phase plan is being prepared then the construction phase
can start.

Guidance on the requirement here is contained in Regulation 12(4), which
requires that this document ‘continues to be sufficient’. Regulations 4(1), 4(3)
and 15(5) also support this.

A health and safety file is required on all projects.
It is dependent on there being a principal designer, who is the author of such a
document. Regulations 12(5) and 12(6).

The health and safety file must be handed over at the end of the construction phase.
The wording of Regulation 12(10) clearly identifies the handover point as ‘at the
end of the project’. This needs to be defined on a project-by-project basis.

The health and safety file is initially prepared by the principal contractor.

It is the principal designer who initiates the health and safety file (Regulation
12(5)), and who would usually hand it over unless his appointment concludes
before the end of the project. The duty to complete and hand over would then
pass to the principal contractor (Regulation 12(8)).

True

v

False

v

<<
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9.2 Commentary on Questionnaire 2

The CDM Regulations 2015: Questionnaire 2

No.

1

10

11

12

DESCRIPTION

The client has to appoint a principal designer and principal contractor ONLY on
notifiable projects.

The appointment and notification processes are entirely independent of one
another. Regulations 5(1) and 7.

The principal designer MUST appoint a principal contractor in writing.

Such an appointment must be made by the client (in writing). Regulation 5(1)(b).

There only needs to be a principal contractor when there is MORE THAN ONE
contractor working on a construction project.

The exact wording is that a principal contractor needs to be appointed ‘if it is
reasonably foreseeable that more than one contractor will be working on a
project at any time’. Regulation 5(1).

The client cannot function as the principal contractor.

Provided he has the skills, knowledge and experience, and, if ... an organisation,
the organising capability, necessary to fulfil the role. Regulation 8(1). It cannot
be based purely on convenience!

The client can function as the principal designer.

Provided he has ‘the skills, knowledge and experience and, if ... an organisation,
the organising capability, necessary to fulfil the role’. Regulation 8(1). It cannot
be based purely on convenience!

The principal designer has no involvement with the drafting of the construction
phase plan.

Regulation 11(7) requires that there be liaison between principal designer and
principal contractor for the purpose of the planning, management and monitoring
of the contraction phase plan.

The construction phase plan MUST be drawn up as soon as practicable after the
setting up of the construction site.

Regulation 12(1) requires that the initial drafting is done ‘during the pre-
construction phase and before setting up a construction site’.

There MUST be a principal designer and principal contractor on all notifiable
projects.

The criterion for appointment is dependent only on the foreseeability of there
being more than one contractor at any time during the project. Regulation 5(1).

The principal designer MUST ensure that all designers comply with their duties
under Regulation 9.
As per Regulation 11(4).

The author of the construction phase plan is the client.
It is either the contractor Regulation 15(5) or the principal contractor as per
Regulations 12(1) and 12(4).

Estimating the time period to complete the construction project or its relevant
stages remains the SOLE responsibility of the contractor.

Regulations 11(2)(b) and 13(1) place this duty on the principal designer and
principal contractor.

The client MUST ensure welfare facilities are adequate before construction work
begins.

As per Regulation 4(2)(b), noting that it is the client’s duty to ensure that they
are provided, but not his duty to provide them.

True False

4

4

4

4

(Continued)
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Chapter 9

The CDM Regulations 2015: Questionnaire 2

No.

13

14

15

16

17

18

19

20

DESCRIPTION

All parties working within the construction project must be competent.

Regulation 8(1) makes reference to the dutyholders having the necessary skills,
knowledge and experience, together with the operational capability, if they are an
organisation. This is pragmatically directed at the team’s competence. A better
focus is given in Regulation 15(7), which mentions every employee having ‘or
[being] in the process of obtaining, the necessary skills, knowledge, training and
experience’. So it is the team’s competence that is judged, otherwise there
would be no route for new inexperienced members of the team to pursue.

Every contractor MUST comply with relevant directions given by the principal
designer.

Regulation 15(3)(a) says just this, provided there is more than one contractor on
site. Prudence and best practice, nonetheless, must direct any such approach via
the principal contractor, who is in control of the construction site and all things
relevant to its management.

The client MUST ensure that the construction phase plan and the health and safety
file are reviewed, revised and updated throughout the project.

Regulation 4(3), linked to Regulations 12(4) and 12(6), confirms this need, since
these are primary management duties falling to the principal contractor and
principal designer respectively.

The client would NEVER have a dutyholder role under these Regulations.

He has an implicit duty as outlined in Regulation 4 and other duties should he
also choose to function as designer, principal designer, contractor and/or
principal contractor. Duties could also default to him under Regulations 5(3)
and 5(4).

The principal contractor has an absolute duty to consult with workers on health
and safety project matters, in good time, throughout the project.

As per Regulation 14(b).

There would be NO health and safety file on a domestic client project.
If there is a principal designer then there should be a health and safety file.
Regulation 12(5).

An input to the health and safety file is ONLY required on a notifiable project.

As per Regulation 12(5) regarding the appointment of a principal designer, which
is not linked to the notification process and also ongoing designer duties under
Regulation 9(4), which could affect an existing health and safety file.

The health and safety file MUST be handed over to the client by the principal
contractor.

Regulation 12(10) states that this must be done by the principal designer, or
by the principal contractor where the principal designer’s appointment has
concluded.

True

False

4
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9.3 Commentary on Assignment 1

Commentary on Assignment 1

Please comment on the highlighted points raised by circling your answer in the right-hand column.

The Regional Business Manager of BC Holdings Ltd has appointed PH Mechanical Services Ltd to design and
supply four new 50 tonne aggregate bins as part of an expansion/remediation programme to the existing
ready mixed concrete plant.

The work entails site clearance and the removal of obsolete electricity poles (two-week duration); part
demolition of an obsolete retaining wall and foundations (three-weeks duration) and the construction of new
foundations and the erection with in-situ welding of the new loading bins (4 weeks).

This latter work, which also includes electrical supply etc., will be done on site by the company’s direct labour
force whilst the demolition and site clearance has been sub-let to XYZ Construction Services. It is anticipated
that there will be a one-week overlap with part demolition and new foundation construction taking place at the
same time.

A. The business manager has sanctioned the site clearance work, 1. CORRECT/INCORRECT
since this is in advance of the main contract proper* and does 2. TRUE/FALSE
not come under the definition of construction of a structure?.
Therefore a less formal approach can be adopted.

1. Regulation 2 defines ‘clearance work’ as part of the definition of construction and therefore
indicative that the project has started.

2. Strictly speaking anything that comes under the Regulation 2 definition of ‘construction of a
structure’ is subject to the CDM Regulations 2015.This is the case here.

B. The business manager has appointed a project manager as 3. TRUE/FALSE
required® by the CDM Regulations 2015, from within his team.

3. Nowhere do the Regulations require the appointment of a project manager. Only two appointments
have to be made by the client under the CDM Regulations 2015. These are the appointments of the
principal designer and the principal contractor as required by Regulation 5. All other appointments
are contractual.

C. As aresult of his understanding of the new Regulations a 4. CORRECT/INCORRECT
notification has already been sent off by the project manager?, 5. CORRECT/INCORRECT
in readiness for the demolition phase etc., and is on display in
the plant operational office®.

4. Regulation 6(1) requires the client to give notice to the HSE if the criteria for notification has been
met (possibly unlikely in this case unless there are more than 20 workers working simultaneously on
the project at any point). The project manager could send it off, but it remains the client’s duty to
ensure it is sent.

5. Should be displayed in the construction site office. Regulation 6(3).

D. Inresponse to a query he explains that the notification is 6. CORRECT/INCORRECT
always required on projects that are either greater than 30 days 7. CORRECT/INCORRECT
of construction time® or more than £50,000 in tender value’.

6 & 7. Regulation 6(1)(a) and 6(1)(b) provide the only criteria
for notification in this case.

E. BC Holdings Ltd has provided only a copy of the site rules and 8. CORRECT/INCORRECT
a copy of the notification® to PH Mechanical Services Ltd, who 9. SATISFACTORY/UNSATISFACTORY
are responsible for the demolition, as a contract prime cost
sum. Prior to a start on site XYZ Construction Services has
provided the necessary method statements and, on the
assumption that they are accepted®, intends to start work
Monday next.

8. This is pre-construction information and would not be adequate as described. Refer L153.
9. This would not represent acceptable control, since this represents the construction phase plan,
which must be suitable before construction can start.

(Continued)
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Chapter 9

Commentary on Assignment 1

F.

The start is imminent and BC Holdings Ltd has indicated that 10. ACCCEPTABLE/UNACCEPTABLE
they are not going to request any further information in keeping

with the less bureaucratic requirements of the new

Regulations?®.

10. What has been presented above would not be deemed adequate and therefore the construction
phase plan is deficient in content.

The majority of the remaining work is to be done under the 11. CORRECT/INCORRECT
management of BC Holdings Ltd’s service manager and
therefore no further appointments have to be made**.

11. There are two contractors on site and therefore under Regulation 5(1), a principal designer and
principal contractor should have been appointed by the client in writing, or if not such duties will
default back onto the client. Regulation 5(3) and 5(4).

The company prides itself on the rigour of its approved 12. SATISFACTORY/UNSATISFACTORY
subcontractor list, which ensures that effective management 13. SATISFACTORY,/UNSATISFACTORY
arrangements?? are implemented by all parties with which it

enters into contract. This makes life easier and releases BC

Holdings Ltd from ongoing monitoring of management

arrangements?s.

12. The approved subcontractor list does not itself endorse the implementation or effectiveness of
management arrangements. These must be appraised separately.

13. Ongoing monitoring of the effectiveness of management arrangements remains a duty on the client
under Regulation (3).

Finally, relevant information will be handed over to the business  14. SATISFACTORY/UNSATISFACTORY

manager by XYZ Construction Services via the project 15. SATISFACTORY/UNSATISFACTORY
manager** at the end of the construction phase*® without the 16. SATISFACTORY/UNSATISFACTORY
need for a health and safety file'® to be delivered by PH 17. CORRECT/INCORRECT
Mechanical Services Ltd, who are only functioning as project

designer'’.

14. This is information that should go into the health and safety file via the principal contractor to the
principal designer.

15. Health and safety file to be handed over at the end of the project. Regulation 12(10).

16. Since there should be a principal designer, there must be a health and safety file. Regulation 12(5)
and 12(6).

17. PH Mechanical Services must be functioning as the principal designer, since there are two
contractors on site. Regulation 5(1)(a), or the client by default. Regulation 5(3).
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9.4 Commentary on Assignment 2

Commentary on Assignment 2

Please comment on the highlighted points raised by circling your answer in the right-hand column.

A new two-storey office extension is being undertaken for Excelsior Products Ltd at The Parkhead
Retail Complex, with a scheduled completion six months from now. The project is under the control of
Excelsior’s Project Manager, with the bulk of the construction work being done by Construction Ltd
using its directly employed workforce, supplemented by some specialist fit-out undertaken by Integrated
Mechanical Solutions, who arrived on site two weeks ago.The design of the project is in the hands of
Excelsior Products Ltd in-house design team based in Dartford, under the remit of their design
manager.

An independent project, won by AB Specialists Ltd, has also commenced within the retail complex, involving
the construction of a new one-storey IT building and the demolition of the existing facility. Completion is
programmed for three months time and a local demolition contractor is now involved in demolition and site
clearance.

A. Excelsior Products has developed an initial Construction Phase 1. Satisfactory/unsatisfactory
Plan?, which has been passed to their design manager for further 2. Satisfactory/unsatisfactory

development but is still awaiting his attention?.

1. The construction phase plan is meant to be developed by either the contractor or principal contrac-
tor, not the client. Regulations 12(1) and 15(5).
2. As above.

B. This draft version has been based on a site walk-over made by the 3. Satisfactory/unsatisfactory
design team and some residual hazard information arising out of the 4. Correct/incorrect
design process®. The Client is pleased that all compliance proce-
dures have been followed* to date.

3. Inadequate since the construction phase plan should be based on pre-construction information.
What is described does not constitute pre-construction information ... Regulation 12(3).
4. As above, which is indicative that all compliance procedures have not been followed.

C. Now that Integrated Mechanical Solutions are on site, Construction 5. Satisfactory/unsatisfactory
Ltd has taken up the role of Principal Contractor® and Excelsior 6. Satisfactory/unsatisfactory
Products Ltd has asked them for their Construction Phase Plan®.

5. The role of the principal contractor commences at the start of the construction phase as per
Regulation 12(1), regardless of when the second contractor arrives on site.

6. The construction phase plan should be sufficient from day one of the construction phase, with a
duty on the principal contractor (Regulation 12(4)), and on the client (Regulation 4(2)).

D. The first notification was sent off” as part of the design process by 7. Correct/incorrect
the design manager and now that the second contractor is on site 8. Satisfactory/unsatisfactory
an amended notification has been sent to the HSE®, which is 9. Satisfactory/unsatisfactory

displayed in Construction Ltd’s welfare facility®.

7. Since Regulation 6(2) requires notification to be given before the construction phase begins, it is
not the timing but the reference to the first notification that is perhaps unusual, suggesting a
connection with the procedures followed under the 2007 Regulations, and therefore an outdated
response. Not an issue in itself but more a lack of appreciation of the changes under the 2015
Regulations.

8. A matter of subjectivity, but no real need for an amended notification in respect of the second
contractor, since this doesn’t itself signify a significant alteration to information already provided.

9. Notification should be displayed in the construction site office. Regulation 6(3).

E. Since there is only one designer involved no Principal Designer has 10. Correct/incorrect
been appointed!®, so the health and safety file is being drafted by 11. Correct/incorrect
the Principal Contractor'?.

10. The appointment of a principal designer is dependent only on there being more than one contrac-
tor on site at any time ... Regulation5(1)(a).
11. The health and safety file is initially drafted by the principal designer. Regulation 12(5).

(Continued)
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Chapter 9

Commentary on Assignment 2

F.

It transpires that through the course of a number of site progress 12. Satisfactory/unsatisfactory
meetings it is obvious that the Client is uncertain about his duties? 13. Satisfactory/unsatisfactory
and has asked someone to explain them to him?2.

12. This possibility should have been addressed by all designers and contractors, by virtue of
Regulations 9(1) and 15(1) respectively, before any of them embarked on their work in the project.

13. Beyond the implications above it is to the benefit of the project that the client’s ability to understand
his duties is demonstrated by his discharge of those duties. This discharge should be shadowed by
the client’s professional advisors and action taken to reinforce the client’s understanding if such
duties are not fully appreciated and demonstrated by him. There is a distinction here between what
the law says and the best practice approach which requires a higher standard of delivery.

The IT Building project is using the same Construction Phase Plan4 14. Correct/incorrect

as the office extension project to reduce unnecessary paperwork on 15. Satisfactory/unsatisfactory
the basis that it hasn’t changed since it was originally drafted*®. No 16. Satisfactory/unsatisfactory
principal contractor has been appointed, since AB Specialists Ltd®

are doing the bulk of the work.

14. Each construction phase plan is meant to be project specific. Regulation 12(2).

15. Regulation 12(4) requires the construction phase plan to be ‘reviewed, updated and revised’
throughout the project, hence it is a dynamic document.

16. AB Specialists are doing the bulk of the work, but there is still more than one contractor on site.
Therefore a principal designer and principal contractor must be appointed by the client, or by
default the duties will fall to the client to discharge. Regulations 5(1), 5(3) and 5(4).

The two projects partly overlap in terms of site boundaries, although 17. Satisfactory/unsatisfactory
there is little contact between the sets of contractors®’ on the basis
that everyone is experienced and knows what they are doing.

17. Regulation 8(4) requires cooperation with others at the same or adjoining construction sites.
This has obviously not happened.

Construction Ltd is ensuring that its workforce benefit solely; from 18. Satisfactory/unsatisfactory
the retail complex’s own site induction®, before starting work, whilst 19. Satisfactory/unsatisfactory
on the IT project site it appears that no site induction process has

ever taken place®®.

18. Regulation 13(1)(4) requires the principal contractor to ensure a suitable site induction is pro-
vided. This must relate to the construction project specifics and would be additional to the client’s
own site induction.

19. As above.

The guidance provided by the Design Manager?° for the content of 20. Correct/incorrect

the health and safety file appears to demand the inclusion of: F10 21. Satisfactory/unsatisfactory
Notification??; Construction Phase Plan??; Retail Manager’s Site 22. Satisfactory/unsatisfactory
Rules?® and records of all site accidents?*. 23. Satisfactory/unsatisfactory

24. Satisfactory/unsatisfactory

20. Guidance on the content of the health and safety file should have been provided by the principal
designer in pre-construction information, since he is managing the health and safety file process.
Regulation 12(5).

21. See L153. F10 notification not required.

22. ldentify and include any relevant residual hazard information.

23. Not relevant for the purposes of the health and safety file.

24. Not relevant for the purposes of the health and safety file.
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A.1 Dutyholder Summary Sheets

CDM Regulations 2015 Procedures Manual, Fourth Edition. Stuart D. Summerhayes.
© 2016 John Wiley & Sons, Ltd. Published 2016 by John Wiley & Sons, Ltd.
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