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Chapter 1
Introduction: The New Era of Restriction

David L. Leal, Nestor P. Rodriguez, and Gary P. Freeman

Abstract We live in a paradoxical “Age of Migration” (Castles and Miller 2009)
that is characterized by both unprecedented levels of migration and (perhaps not
coincidentally) considerable public and political skepticism about migration and
migrants. Globally, the number of people on the move is large and growing.
According to the United Nations, the total number of international migrants in 2013
was 232 million. This constitutes 3.2 % of the world’s population, and if migrants
constituted their own nation, it would be the fifth largest. At the same time, public
and political reactions against immigrants have grown across the global north.We
live in a paradoxical “Age of Migration” (Castles and Miller 2009) that is character-
ized by both unprecedented levels of migration and (perhaps not coincidentally)
considerable public and political skepticism about migration and migrants. Globally,
the number of people on the move is large and growing. According to the United
Nations, the total number of international migrants in 2013 was 232 million.! This
constitutes 3.2 % of the world’s population, and if migrants constituted their own
nation, it would be the fifth largest. At the same time, public and political reactions
against immigrants have grown across the global north.

This volume therefore assembles an interdisciplinary group of scholars to better
understand two dimensions of contemporary immigration policy—a growing
enforcement and restriction regime in receiving nations and the subsequent effects
on sending nations. It begins with three background chapters on immigration politics
and policies in the United States, Europe, and Mexico. This is followed by 11 chap-
ters about specific receiving and sending nations—four for the United States, three
for Europe, and four for the sending nations of Mexico, Turkey, Peru, and Poland.

!“International Migration Report 2013.” December, 2013. United Nations, Population Division,
Department of Economic and Social Affairs. http://www.un.org/en/development/desa/population/
publications/pdf/migration/migrationreport2013/Full_Document_final.pdf
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2 D.L. Leal et al.

The contributors include scholars from the fields of political science, sociology,
economics, law, and geography. This selection of cases and the multidisciplinary
approach provides a unique perspective that supplements more standard case stud-
ies and disciplinary research. For instance, while a considerable body of literature
examines enforcement dynamics, just one or two nations are typically examined—
such as the United Kingdom, France, or the United States. In addition, a growing
number of scholars are interested in the social and political consequences of enforce-
ment and restriction for the global south. However, there has been relatively little
work (although it is growing) on the global consequences of increased deportations,
stronger border security, greater travel restrictions, stagnant economies, and the loss
of remittances.

Because restriction is a global phenomenon that affects almost every region, the
chapters cast a broad net in order to provide an unusually comprehensive perspec-
tive. While not all topics can be covered in a single volume, we hope this project
proves useful to scholars, students, researchers, and policy professionals as they
seek to understand this new migration environment. In addition, we believe an
edited volume is the appropriate format for such a project, as no single author could
cover such a wide range of topics and regions?.

The United States, Demographic Change,
and Immigration Restriction

In the United States, recent decades have seen a fourth “great wave” of migration.
Even when net unauthorized migration slowed in the 2010s>—a reflection of the
stalled economy and possibly increased deportations and more rigorous deterrence
and enforcement efforts—legal immigration continued almost unchallenged.
Relatively little of the immigration debate touches on authorized immigrants—
approximately one million individuals receive legal status every year, not including
nearly 40 million temporary visitors.

Since the 1965 Hart-Celler Immigration and Nationality Act, the United States
has undergone a demographic transformation that reflects both legal and unauthor-
ized immigration. This may help to explain the emergence of renewed anti-
immigration politics over the last decade. While the business cycle is often assumed
to underlie public views of immigrants and immigration policy, Tichenor (2002)
found little connection. Periods of demographic change (such as today and the
1920s) or the lack thereof (the 1960s) may be the better explanation.

According to the US Census, the foreign born in 2010 constituted 12.9 % of the
overall population, or 40 million people. This reflects continual growth since the

2For more on the contributions of edited volumes to social science research, see Leal (2013).
3Passel, Jeffrey, D’Vera Cohn, and Ana Gonazlez-Barrer. April 23, 2012. “Net Migration from
Mexico Falls to Zero—and Perhaps Less.”” Pew Research Center. http://www.pewhispanic.
org/2012/04/23/net-migration-from-mexico-falls-to-zero-and-perhaps-less/
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low point in 1970 of 9.6 million individuals and 4.7 %. However, the foreign-born
percentage was higher in the late nineteenth and early twentieth centuries—with the
record high of 14.8 % in 1890 (US Census Bureau 2013).

This immigrant population is not evenly distributed across the United States, as
it remains concentrated in California, the southwest, Florida, and urban areas such
as New York and Chicago. However, the foreign-born percentage has grown consid-
erably in many midwestern and southern states, which had relatively low baseline
immigrant populations prior to recent changes (Suro and Singer 2002). Such growth
in the “new destination states” may help to explain the emergence of contemporary
reactions against immigrants, as many Americans now see Latinos where few previ-
ously existed, and Latino migration has become a national news story.

One of the most notable features of the contemporary immigration policy climate
is the substantial increase in deportations (or removals, to use official US govern-
ment terminology). In 1995, just over 50,000 individuals were removed (“the com-
pulsory and confirmed movement of an inadmissible or deportable alien out of the
United States based on an order of removal”).* By FY 2013, that figure had increased
to 438,421—an 8.8 times increase (Department of Homeland Security 2015).

At the same time, the number of returns (typically those apprehended by the US
Border Patrol and sent back without a formal order of removal) rose but then
declined. In 1995, the number was over 1.3 million, and the high point was 1.68
million in 2000. The figures then hovered around one million until steady declines
starting in 2007—with the onset of the Great Recession—and was just 178,371 in
2013 (Department of Homeland Security 2015).

Much of the rhetoric, and justification, for these removals involves “criminal
aliens.” The offenses that qualify for removal range from “dangerous drugs” to
“criminal traffic offense” to “immigration offenses” to “family offenses.” In all
years, the number of criminal removals is lower than the number of noncriminal
removals, sometimes more than twice although in recent years the figures have
moved closer to parity.S

*Department of Homeland Security. 2012. “Table 39: Aliens Removed or Returned: Fiscal Years
1892 to 2011.” 2011 Yearbook of Immigration Statistics. http://www.dhs.gov/sites/default/files/
publications/immigration-statistics/yearbook/2011/ois_yb_2011.pdf%20. Accessed February
20, 2013

5Simanski, John, and Lesley M. Sapp. 2012. “Table 7: Criminal Aliens Removed by Crime
Category: Fiscal Years 2009 to 2011.” Annual Report Immigration Enforcement Actions: 2011.
DHS, Office of Immigration Statistics: Washington DC. http://www.dhs.gov/sites/default/files/
publications/immigration-statistics/enforcement_ar_2011.pdf. Accessed February 20, 2012
Dangerous Drugs includes “the manufacturing, distribution, sale, and possession of illegal
drugs”; traffic offenses include “hit and run and driving under the influence”; immigration offenses
include “entry, reentry, false claims to citizenship, and alien smuggling”; and family offenses
include “child and domestic abuse.”
SDepartment of Homeland Security. 2012. “Table 41: Aliens Removed By Criminal Status and
Region and Country of Nationality: Fiscal Years 2002 to 2011.” 2011 Yearbook of Immigration
Statistics. http://www.dhs.gov/sites/default/files/publications/immigration-statistics/yearbook/2011/
ois_yb_2011.pdf%?20. Accessed February 20, 2013
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As the background chapter for the United States will discuss, the individuals
removed were caught up in a variety of federal programs aimed at “criminal aliens,”
sometimes in cooperation with state and local officials. These include Secure
Communities, 287(g), the Criminal Alien Program (CAP), and the National Fugitive
Operations Program (NFOP). For many, these efforts are controversial because they
can ensnare individuals who have committed either no specific crime (aside from immi-
gration violations) or relatively minor crimes in the distant past (Alonzo et al. 2011).

In June of 2011, the Obama administration announced an immigration enforce-
ment reprioritization that would focus on the removal of individuals who present the
greatest threat to “national security, border security, public safety, and the integrity
of the immigration system.” Because of limited resources, Immigration and Customs
Enforcement (ICE) would use “prosecutorial discretion” in stopping, questioning,
arresting, detaining, releasing, or removing individuals (US Immigration and
Customs Enforcement 2011). This discretion would be based on 19 factors (“not
exhaustive”) such as length of presence, ties to the community, age, US citizen rela-
tives, pregnancy of spouse, and individual and family military service. As White
House Director of Intergovernmental Affairs Cecilia Mufoz noted, “There are more
than 10 million people who are in the U.S. illegally; it’s clear that we can’t deport
such a large number. So the Administration has developed a strategy to make sure
we use those resources in a way that puts public safety and national security first”
(Muioz 2011).

One year later, the Obama administration would introduce “deferred action” for
certain unauthorized immigrants brought to the United States as children (US
Department of Homeland Security 2012b). For many advocates of the DREAM
Act, this was a welcome, if long overdue, decision. While not providing a path to
citizenship or legal permanent residence, it would ease the fears of arrest and depor-
tation for approximately 800,000 individuals (Preston and Cushman 2012). For
others, this was a troubling development. According to US Representative Lamar
Smith (R-TX), this decision amounted to “backdoor amnesty” and ignored “the rule
of law.” He concluded that “The administration’s amnesty agenda is a win for illegal
immigrants but a loss for Americans” (Aguilar 2012).

Despite these changes to the policy environment, deportation numbers have not
declined. The administration responded to critics by noting the increasing percent-
age of deportees with criminal records or who otherwise fit ICE’s higher priority
classifications (Gomez 2012).

In addition, the federal government is expanding two programs that seek to break
the link between unauthorized immigration and employment—E-Verify and work-
place audits. These programs have largely replaced the more dramatic, and contro-
versial, workplace raids. For example, the 2008 ICE raid in Postville, lowa, resulted
in significant media coverage and considerable negative publicity (Jones 2012). The
Obama administration moved away from this strategy and toward paperwork “‘silent
raids” that target businesses and business owners but do not indict the workers
(Preston 2011). In addition, when workplaces are raided, the results are very differ-
ent than in 2008. As the New York Times noted, almost 300 unauthorized Postville
workers were convicted of federal offenses and spent time in federal prison. By
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contrast, when the United States raided the Chuy’s Mesquite Broiler chain in 2011,
no workers were prosecuted for immigration offenses.

Nevertheless, E-Verify has been criticized on a number of grounds, ranging from
inaccurate database matches to “mission creep” that could have immigrants for national
identification cards and even firearm ownership (Nowrasteh 2015a; see also Harper
2015). In addition, libertarians have made the case that “requiring every employee to
ask the federal government for permission to work is completely at odds with the free
market, and should be a non-starter for Republicans” (Nowrasteh 2015b).

For some, the Obama administration is too favorable to immigration, including
the undocumented. According to the immigration-skeptic group FAIR (2010), “The
weakening of the 287(g) program, the virtual suspension of worksite raids, the imple-
mentation of a diminished enforcement strategy through triage, and the increased
refusal to deport illegal aliens are all aimed at weakening interior enforcement of the
nation’s immigration laws.” In addition, according to the Center for Immigration
Studies, which advocates reduced immigration,” the number of deportations is exag-
gerated, with fewer interior arrests over time and “book cooking” to inflate the num-
bers (Vaughan 2011). A subsequent FAIR (2013) report argued that “Since 2009, the
Obama administration has systematically gutted effective immigration enforcement
policies, moved aggressively against state and local governments that attempt to
enforce immigration laws, and stretched the concept of ‘prosecutorial discretion’ to
a point where it has rendered many immigration laws meaningless.”

For others, the reality remains that millions of unauthorized immigrants live in
the shadows, subject to arrest at any point. They fear driving, avoid public places,
stay at home as much as feasible, and can be forcibly separated from spouses, par-
ents, and children. Many of the deportees have a long-standing presence in the
United States and have accumulated considerable social and financial capital; fragile
immigrant communities are wounded when they are removed (Hagan et al. 2015).
Thousands have been deported for relatively minor crimes, often decades in the past,
and immigrant advocates claim that some arrests are the result of ethnic profiling by
local police in conservative locales that deliberately target Hispanics. It may be no
coincidence that some of these states are the same that enacted Jim Crow legislation
targeting African Americans and vigorously resisted the Civil Rights Movement and
integration.

The totality of enforcement and restriction policies in the United States can be
seen to comprise a strategy of “self-deportation” that first was advanced by Pete
Wilson in 1994 (Safire 1994). This approach attracted considerable negative com-
mentary in the 2012 campaign when advocated by Mitt Romney (Landsberg 2012)8,
but it is arguably consistent with the underlying contemporary federal approach to

7 According to the CIS website, “many of us at the Center are animated by a ‘low-immigration,
pro-immigrant’ vision of an America that admits fewer immigrants but affords a warmer welcome
for those who are admitted.” http://www.cis.org/About

8“What I was saying is, we’re not going to round up 12 million people, undocumented illegals, and
take them out of the nation. Instead let people make their own choice... And if they—if they find
that—that they can’t get the benefits here that they want and they can’t—and they can’t find the job
they want, then they’ll make a decision to go a place where—where they have better opportunities.”
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immigration enforcement. Others have called this “attrition through enforcement”
(Kobach 2008), which the CIS discussed as follows: “What would a policy of attri-
tion look like? It would combine an increase in conventional enforcement—arrests,
prosecutions, deportations, asset seizures, etc.—with expanded use of verification
of legal status at a variety of important points, to make it as difficult and unpleasant
as possible to live here illegally” (Krikorian 2005).

An additional feature is the expanded and strengthened wall along the
US-Mexico border. First required by Section 102 of the 1996 Illegal Immigration
Reform and Immigration Responsibility Act, it was amended by the 2006 Secure
Fence Act to authorize double-layered fencing for five sections of the border com-
prising 850 miles (Rosenblum 2012, 16; see also Casellas and Leal 2013). Congress
also enacted related programs, such as the Secure Border Initiative (SBI) Network
of virtual fencing (suspended by Secretary Napolitano in 2010 and subsequently
canceled due to cost and efficiency concerns), the Alternative Surveillance
Technology Plan (which includes remote surveillance, including manned aircraft
and unmanned drones), and Stonegarden (a cooperative program between the
Border Patrol and state, local, and tribal law enforcement agencies). This wall has
inevitably proved controversial. In addition to the unfavorable symbolic compari-
sons to the Berlin Wall, border residents and officials have complained about dis-
ruptions to local life and environmental damage. Advocates on both sides of the
debate have expressed skepticism about this tactic. Cecilia Mufioz from the National
Council of La Raza called the fence a “monument to Congress’s efforts to look like
they’re doing something” (Mason 2008) and Mark Krikorian (2011) of the CIS
noted that “politicians tend to over-emphasize the importance of fencing.”

In addition, the Border Patrol has been considerably augmented over the
decade, growing from 10,000 personnel in 2004 to 21,000 in 2013. Almost all
agents—94 %—are deployed along the US-Mexico border.® According to US
Customs and Border Protection, the budget for the Border Patrol increased from
$262 million in 1990 to 3.5 billion in 2012.1°

Regardless of whether walls and agents can effectively prevent unauthorized
immigration, they represent a considerable investment in resources and manpower
by the federal government. According to some, the border has been “militarized”
(Dunn 1996; Mosqueda 2013) in a way that is inappropriate for a region that is
safer than is widely recognized (Jain and Gaubeca 2013) and where residents have
long lived in a binational cultural context. In addition, the border buildup encour-
ages migrants to take more remote and less hospitable paths, which can lead to
injury and death (Rose 2012). Others have argued that border walls only serve to
increase unauthorized immigration because they disrupt circular migration pat-
terns. Individuals who would have previously returned to Mexico and Central

°See also Espino and Jimeno (2013) for how congressional rhetoric focuses on the US-Mexico
border.

0US Customs and Border Protection. “United States Border Patrol Program Budget by Fiscal
Year.” http://www.cbp.gov/linkhandler/cgov/border_security/border_patrol/usbp_statistics/usbp_
fy12_stats/program_budget.ctt/program_budget.pdf
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America are now remaining in the United States (Massey, Durand, and Malone
2002; Nowrasteh 2014).

A related debate is whether the United States is experiencing a nativist moment.
By focusing on the politics of restriction, this volume does not suggest that all
government policies toward immigrants are unwelcoming. Because of the federal
nature of the United States, there is considerable variation within and between
levels of government. Arizona is not New York, and Farmer’s Branch is not
Berkeley. In addition, some locales are enacting laws that are friendly to immi-
grants. A story in the Washington Post observed that “Despite recent national
attention on such laws as the Arizona measure aimed at cracking down on illegal
immigrants, a study released Monday by the Woodrow Wilson International Center
for Scholars shows that across the country, more laws expanding immigrants’
rights are enacted than those contracting them” (Bahrampour 2010). Some exam-
ples of policy variation are whether unauthorized immigrants can pay in-state
tuition at state universities and whether they can receive state driver’s licenses.

We also see differences within a single state over time. California voters approved
a number of restrictive ballot initiatives in the early and mid-1990s, although some
of the key provisions would be invalidated by the courts. As typically told, the story
is that these initiatives set into motion a Latino political reaction that benefited the
Democratic Party. The dynamics may be more complicated, however. Pantoja et al.
(2001) found that turnout was higher among the newly naturalized than among
other Latinos, thereby suggesting that the political reaction to the ballot initiatives
was limited to a specific (although large and growing) section of the Latino elector-
ate (see also Leal 2003). In addition, the ballot initiatives may have created an
opportunity cost for the California GOP—the very public ballot campaigns may
have provided short-term policy victories and assisted its statewide candidates, but
the party lost an opportunity to build support among this fast-growing demographic.
A glance at the partisan affiliations of California statewide elected officials (cur-
rently all Democrats) and the state legislature (heavily Democratic) indicates the
long-term consequences.

Commentators have pointed to this experience as illustrative of the long-term
political problems with policies that are perceived as anti-immigrant and anti-
Latino. If the growing and increasingly active Latino population sees the GOP as
the nativist party, then its political future may be limited. There is also very little
evidence that politicizing the immigration issue generates short-term political vic-
tories. For instance, Leal et al. (2008) found that the 2006 election saw very few
congressional candidates winning because of anti-immigrations appeals, and some
may have lost because of them.

One way to understand the nature of contemporary restriction is Tichenor’s
(2002, 35) distinction between immigration policies and immigrant policies. Much
of the contemporary controversy involves immigrant policies, such as the efforts
noted above. Politicians and voters in cities and states cannot affect federal immi-
gration policy, so they engage in efforts to deny services to immigrants, criminalize
the unauthorized, and act to enforce federal immigration laws.
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In addition, Leal (2013) suggested a related dynamic of immigration policy vs.
immigration politics. The latter is when immigration policy becomes a political
football; the debate changes from a good-faith discussion of policy options to a
nativist dialogue that indicts the place of all Latinos in American society. This
addresses a contradiction in Latino public opinion about immigration; while earlier
research showed that Latinos held more diverse—and even conservative—views
than is often assumed (see Chap. 7 of de la Garza et al. 1992), recent polls show
strong Latino support for more liberal options. What has changed is the tone of the
immigration debate, which is often perceived as anti-Latino and not about immigra-
tion more generally.

Perhaps consistent with this account, elected officials have shown little inclina-
tion to change legal immigration policies. As noted above, approximately one mil-
lion people gain legal status every year, and there are few calls to restrict these
numbers. In fact, it is more common to hear calls to expand the number of visas
available to STEM and high-technology workers. The only aspect of contemporary
legal immigration to face occasional criticism is the family preference sibling cate-
gory, which some see as too generous and promoting chain migration. In fact, it was
almost eliminated during the previous round of immigration reform debates in the
Bush administration (Leal 2010; Freeman et al. 2013b). Nevertheless, given that
“family values” remain an important theme in American politics, it seems unlikely
that new caps or restrictions will be easily enacted.

The European Context

The immigration context in Europe is considerably diverse and complex—it may or
may not be more so than in the United States, but it is certainly quite different. At the
most basic level, while the United States is known as a nation of immigrants, no
Europe country can claim such a title. The one nation with considerable immigration
before the Second World War is France, which admitted large numbers of mostly
Eastern Europeans in the interwar years. Indeed, France stands out against her neigh-
bors in having a long-standing concern about population decline (Noiriel 2006;
Spengler 1938) and having identified immigration as one possible solution. As a broad
generalization, one may say that the prototypical European country did not undergo
significant immigration in the contemporary era until the early 1960s. In addition, a
number of European states that developed late both economically and politically were
emigrant countries up until the 1990s (Greece, Ireland, Portugal, and Spain).

In this context, neither immigration as a state policy nor as a product of unregu-
lated market forces enjoyed the general positive connotations it has possessed in the
United States. Rather than immigration being a good in itself, for Europeans the
primary and only legitimate argument for mass immigration was as a response to
labor market shortages. Tight labor markets in turn were assumed to be a temporary
feature of the business cycle, and migrant laborers were never presumed to be nec-
essary or desirable candidates for permanent residency.
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These perspectives were quickly unmasked as delusions. The business cycle did
reassert itself as the postwar boom yielded to a global recession in the early 1970s.
All labor-importing European states halted their intakes of foreign workers, but
migration did not cease. Migrants holding work permits stayed on in large numbers
even as they lost their jobs. Upon gaining legal status, many sought to bring in fian-
cées, wives, children, adult siblings, and parents. In addition, the poorly monitored
frontiers failed to stop unauthorized entries. The Schengen Agreement of 1985,
implemented in 1995, provided that any extra-EU migrants admitted to any
Schengen state (only Britain and Ireland stayed out) could move freely anywhere
within the Schengen area. The failure of Greece and Italy most prominently to ade-
quately control their borders led to continuing large-scale unauthorized entry. The
collapse of the Soviet Union in 1989 and the ensuing Balkans wars produced new
sources of refugees, affecting Germany in particular. This eventually led to the mod-
ification of the Basic Law’s extraordinarily broad asylum provisions that had argu-
ably deprived the state of its sovereign prerogative to distinguish between valid and
fraudulent claims.

Morehouse and Blomfield (2011), one of the most thorough inquiries into EU
irregular migration, reported that in 2008 the EU had an estimated unauthorized
population of 1.9-3.8 million individuals. This population has been estimated to be
in decline since 2002 due to the entry of 12 neighboring countries into the EU, regu-
larizations in some nations, and increased border enforcement and cooperation
within the EU. Furthermore, the difficult economic situation discouraged irregular
entry. In 2008, the irregular population was estimated to be less than 1 % of the total
population of member states (6).

The relative number of irregular migrants varies enormously from country to coun-
try. In 2008, 11 member states had a maximum estimated unauthorized population of
more than 100,000 persons (Portugal, Spain, Italy, Greece, France, Germany, Poland,
the Czech Republic, Belgium, the Netherlands, and the United Kingdom). Frontex,
the EU agency charged with promoting cooperation in border control, identified seven
main migratory routes used to cross into the EU:

* Central Mediterranean route: from Tunisia and Libya to Italy and Malta

* Western Mediterranean route: from Morocco and Algeria to Spain

*  Western African route: from the West African Coast to the Canary Islands

» Eastern borders route: from countries across the EU’s eastern external land bor-
ders in Eastern Europe into EU member states

e Western Balkans route: from non-EU countries in the Balkans into member
states

e Albania-Greece circular route: circular migration from Albania to Greece

* Eastern Mediterranean route: from Turkey to Greece by land or sea and to include
future Schengen participants Cyprus and Bulgaria

Just as the long land border with Mexico (and Canada) poses considerable chal-
lenges to US immigration enforcement efforts, the complexity of entry points into
Europe makes protecting national borders a challenging task. One difference is the
presence of the EU. By the mid-2000s, European states had in place surprisingly
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accommodative and liberal immigration regimes. Scholars have argued that the
European Union, which takes a more benevolent view of migrants than do many of
its individual states, has pushed successfully for a broadly liberal common policy on
issues of asylum, family reunion, access to public benefits, and other matters. For
the most part, however, states have continued to make efforts to guard their powers
to determine who shall be admitted and under what circumstances (Boswell and
Geddes 2011), and immigration policy continues to be a controversial political issue
across Europe.

Whether policy has evolved in a more restrictive (“fortress Europe”) or a more
inclusive (“embedded liberalism”) fashion is a matter of judgment that admits of
reasonable disagreements. We offer a number of observations that may help us
understand and assess European immigration policies:

1. The policies that launched large-scale migration to Europe (the postwar guest-
worker programs in the late 1950s and 1960s) were undertaken via executive
decisions. It is easy to answer “no” to the question of whether European opinion
would have approved labor migration schemes if the public had understood that
temporary immigrants would likely become permanent residents. There was also
little or no public or parliamentary discussion of the wisdom of the temporary
programs adopted. The undeniable fact is that in the last half-century, Europe has
undergone an unprecedented, fundamental, and irreversible transformation of
the composition of its population that has never been legitimated through demo-
cratic processes (Kaufmann 2007; Caldwell 2009). As Freeman et al. (2013a, 2)
noted, immigration policy may suffer from a “permanent democratic deficit”—
although some argue that public opinion can set boundaries for policymakers,
and others argue that opinion-policy connections should not be too strong.

2. Proponents of immigration can point to certain advantages of the postwar migra-
tion. Migrants compensated for extreme labor shortages after the war and con-
tributed to the economic miracles of that time (Kindleberger 1967). As Europe
and other advanced societies confront declining birthrates and aging and shrink-
ing populations, the viability of pension systems is at risk as the proportion of the
working population falls at the same time that the number of retirees rises.
Numerous commentators cite the immigration of younger and more fertile indi-
viduals as the only remedy for this population problem. In the short term, migra-
tion will tend to slow the adverse growth of the dependency ratio. However, the
scale of the annual intake of immigrants necessary to maintain that effect would
likely become both politically and demographically unsustainable (United
Nations 2001).

3. If one concludes that Europe has given a cold shoulder to those outsiders seeking
to enter, one can find considerable evidence. Perhaps most dramatic is the emer-
gence of conservative anti-immigration parties. In their early days, such parties
were small, and although they attracted more than their share of media and
scholarly attention, they garnered few votes in national and European elections.
As the size of the immigrant populations grew, and as many citizens saw immi-
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gration restrictions as too little or too late, a few of these parties enjoyed more
success—winning seats in Parliament, joining governing coalitions, and sitting
in the European parliament. Such successes were highly controversial, both at
home and across Europe. Some leaders were physically attacked, prosecuted for
various hate speech offenses, and, in one case (Pim Fortuyn of the Netherlands),
assassinated.

4. However one ultimately grades European policies on the admission and settle-
ment of immigrants, some believe Europe faces more serious challenges than
does the United States. They point to the absence of immigrant traditions
(except perhaps in France), party systems that permit at least a modicum of
electoral representation for anti-immigrant constituencies, the presence of
large immigrant populations (primarily Muslims) that vary from the largely
secular and Christian native-born populations, and reception policies that
have turned away from multiculturalism but pay little heed to integration.
Such factors all pose difficulties for the future of ethnic-racial-religious rela-
tions in Europe.

Effects on Sending Nations

The increase in restrictions on migrants, both in terms of heightened immigration
enforcement and more broadly from the Great Recession, has created new chal-
lenges for sending nations. The countries that send large numbers of undocumented
migrants to the United States have also seen the largest share of forcible returns. For
instance, Mexico and the Central American countries of El Salvador, Guatemala,
and Honduras together received 93 % of the 391,953 deportations in 2011 (US DHS
2012, Table 41). Thus, recent years have seen the constant arrival of thousands of
deported migrants who may be unprepared to reintegrate into society.

Given that under US policy deported migrants are usually detained for weeks or
months after their arrest and prior to deportation, these individuals have little or no
opportunity to collect documents (e.g., birth certificates, national identification
cards, and educational degrees) that are necessary to find employment or apply for
available assistance in their home countries (Wheatley 2011). Consequently, many
deported migrants add to the unemployed or otherwise floating populations in their
home countries. The situation can become very stressful for families that follow
deported family members back to the home countries. These families must find
ways to survive economically and have their US-born children accepted into public
schools (Hamann and Zudiiga 2011).

Another negative impact of home countries receiving large numbers of return
migrants is the drop in remittances sent by their nationals working abroad.
According to the World Bank (2013), international migrants sent an estimated $401
billion to developing countries in 2012, with the five largest remittances going to
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India ($69 billion), China ($60 billion), the Philippines ($24 billion), Mexico ($24
billion), and Nigeria and Egypt ($21 billion each). Migrant remittances represent
the largest source of foreign aid for many developing countries, constituting from
about one fifth to almost half of the Gross Domestic Product in smaller countries
(World Bank 2013). World Bank data show a drop in migrant remittances of several
billion US dollars worldwide as the Great Recession started in late 2007, which
raised unemployment among foreign workers and caused some to return to their
home countries. Mexico, which accounts for the largest number of immigrants in
the United States, saw a drop in migrant remittances of 25 % from 2007 to 2010
(World Bank 2010).

Yet, not all the effects of heightened immigration restriction or economic decline
in countries of migrant destinations are negative. Some migrants who return volun-
tarily or because of deportation develop new businesses in their home countries
using money earned abroad or through the introduction of new skills learned as
migrant workers (Hagan et al. 2011). This form of business development is very
important for places where domestic investment markets are limited. In addition,
deported migrant youth who grew up in the United States speaking primarily
English have become a labor source in Latin American countries for call centers and
other industries that require English speakers (e.g., see Buch 2012). Finally, depor-
tations and voluntary return migration reunite families in home countries where a
parent, spouse, or other family members had been absent for a lengthy period of
time. However, the family reunion may be temporary because many deported
migrants remigrate to the United States (Hagan et al. 2008).

The Meaning of Citizenship

One lesson of this volume is the importance of formal citizenship and the power of
the state to regulate the lives of individual immigrants and immigrant communities.
While this might be seen as a self-evident point, numerous scholars have posited a
variety of alternative citizenship categories over the last two decades. The immigra-
tion literature in the 1990s increasingly deemphasized the importance of legal mem-
bership in a polity, although this development incongruously corresponded with
renewed enforcement laws and policies in the United States.

This literature does make an important point—the scholarly expansion of the
meaning of citizenship reflected the growing presence of irregular immigrants in
the developed world as well as the formal and informal laws, regulations, and prac-
tices that served to recognize and deepen their presence. However, such develop-
ments may not have diminished state power. While a state can enact amnesties and
provide social and even political rights, current events remind us that state capacity
is a two-way street. What the state giveth, the state can taketh away. Despite an
aura of permanence and inevitability, as suggested by “embedded liberalism”
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arguments (see Hollifield 1992) and Freeman’s (1995) client politics model,!! the
United States illustrates how shifting political tides can recalibrate the meaning
and value of citizenship.

Nevertheless, many of the facts on the ground in the developed world are consis-
tent with accounts of substantial transformation: immigrants are present in an
expanding number of locales; they are economically, culturally, and even politically
engaged (see Leal 2002); they can possess social welfare and civic rights; and the
possibility of future amnesties implies a status of future citizens. While there are
important differences between the European and American contexts, scholars are
unpacking the multiple dimensions of citizenship within and across borders. If citi-
zenship is, as Baubock (1994, 23) observed, “a kind of membership as well as a
bundle of rights,” then what does citizenship mean when noncitizens feel such
membership and even hold some rights?

Joppke (2010, viii) noted that scholars increasingly “decouple citizenship from
the state,” with some perceiving rights as disconnected from citizenship and instead
“deterritorialized” and lodged in “universal personhood” (Soysal 1994, 1). Castles
and Davidson (2000, vii—viii) list multiple dimensions of globalization that are
eroding citizenship in developed and developing nations alike: mobility, heteroge-
neity, multiple citizenships, declining government control, the global economy, and
international institutions. Clearly, they argue, “new approaches to citizenship are
needed” (viii).

In examining the complexities wrought by mass migration and the forces from
“above or below” that problematize citizenship (Baubock 2003, 704), scholars have
posited an array of original conceptions of citizenships. These include multicultural
citizenship, cultural citizenship, post-national citizenship, participatory citizenship,
active citizenship, quasi-citizenship, ecological citizenship, sexual citizenship, local
citizenship, denizenship, transnational citizenship, substantial citizenship, and sub-
stantive citizenship. How meaningful these categories might prove is unclear. As noted
by van Bochove et al. (2010, p. 345-346), “The concept of citizenship is applied to
ever more aspects of social life...There is a tendency to see citizenship as a continuous
process of participation and feelings of belonging instead of a status.” Under study are
a wide variety of individual, group, and governmental practices, acts, and claims that
some see as having “blurred the previously clear line separating aliens from citizens”
(Baubock 2006, 9; for additional contributions to this large and growing literature, see
Rosaldo 1998; Kymlicka 1995; Jacobson 1996; Basok 2004; Hansen and Weil 2002;
Koopmans et al. 2005; Bosniak 2006; Joppke 2007; Bloemraad et al. 2008).

In terms of the state, while few believe the Westphalian system is nearing an end,
traditional markers of state sovereignty appear under pressure from the forces of
globalization. As noted by Bloemraad et al. (2008, 153), “Traditionally anchored in
a particular geographic and political community, citizenship evokes notions of

I'A related debate involving “embedded liberalism” and the stability of immigration polices is
whether the events of 9/11 in the United States and 3/11 in Europe led to the “securitization” of
immigration politics. For instance, see the competing perspectives in Boswell (2009) and
Hampshire (2009).
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national identity, sovereignty, and state control, but these relationships are challenged
by the scope and diversity of international migrations.” As Joppke (1998, 10) notes,
some have pointed to a “challenge to sovereignty” from contemporary migration that
sees state capacity and autonomy as matters of degree rather than as facts (Evans
et al. 1985; Cornelius et al. 1994). Some scholars posit a new form of post-national
membership, one of rights without citizenship, which Joppke finds problematic (see
particularly his discussion of the guest-worker experience in Germany).

The debate between Sassen (1998) and Freeman (1998) brings these different
perspectives into relief. While Sassen acknowledged that the state continues to play
a key role, she found that transnational and globalization dynamics have trans-
formed the state. In the face of international economic and labor mobility regimes,
human rights codes, and non-state institutions, the traditional nation state finds its
authority and legitimacy increasingly limited in immigration policymaking. Gary
Freeman, by contrast, advanced a more robust understanding of state sovereignty.
He saw considerable state capacity, and where constraints did exist, they had domes-
tic rather than external sources.

We find some support for the Freeman prediction about immigration and the
state in contemporary American politics, where a program of deportation unprece-
dented in its duration and scope is now a routine feature of the immigration policy
landscape. Rather than being constrained by embedded liberalism or international
institutions, the last two decades illustrate how strongly a nation state can reverse
course. And while legal migration policies and numbers in the United States have
not changed substantially, there is no reason to believe they are immune from the
same forces that altered deportation policy.

The experience of mass deportation also points out the importance of citizenship
and the continuing centrality of the state in the immigration arena. Over the last two
decades, alternative conceptions of citizenship have proven of little value to the mil-
lions deported. As Hansen (2008, 99) argued, the citizenship literature is preoccu-
pied by “overly abstract questions” that threaten to stretch citizenship into a
meaningless concept. Contemporary events remind us of Arendt’s (1951) under-
standing that only the nation state can guarantee the “right to have rights.” Fox
(2005, 176) similarly observed a “big difference between the widely resonant notion
of the ‘right to have rights’ and the actual winning of those rights...acting like a citi-
zen is not the same as being a citizen.” While none of this literature discounts the
importance of the state, current events are consistent with Freeman’s (1988) argu-
ment that state capacity is not only stronger than most scholars believe but is in fact
growing. As Joppke (2010, 32) points out, contemporary policies illustrate the fun-
damental vulnerability of noncitizens.

The Chapters

The volume begins with three chapters that provide background information about
the state of immigration politics and policy in the United States, Europe, and Mexico.
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In the first chapter, Nestor Rodriguez and Jacqueline Hagan provide an overview
of policies in the United States that were implemented mainly with restrictionist
motives. The Chinese Exclusion Act of 1882 was the first immigration law to single
out a particular nationality for denial of immigration into the country, and the 1924
National Origins Quota Act significantly reduced the volume of immigration from
Eastern and Southern Europe. Members of Congress who supported the 1924 Act
saw it as reducing the “new immigrants” (Catholics, Jews, labor organizers, social-
ists, etc.) from these two European regions. Nativists did not believe these newcom-
ers could fit into the US social fabric, which was seen as the creation of previous
waves of Northern and Western Europe migrants and their descendants.

The beginning of the Great Depression brought a government drive to ‘repatriate’
thousands of Mexican immigrants to open jobs for US workers, but the government
started recruiting Mexican workers back through the Bracero Program during the
Second World War. A massive campaign called Operation Wetback deported hun-
dreds of thousands of Mexican migrants during 1954. After undocumented immi-
gration surged in the 1970s and 1980s, the US government enacted a new law in
1986 (the Immigration Reform and Control Act, or IRCA). This was the original
“compromise”” immigration reform, which offered amnesty to some undocumented
migrants while imposing penalties against employers who continued to hire the
unauthorized. In 1996, the US government enacted several laws to facilitate depor-
tations and bring about other immigration restrictions, which created pressures on
immigrant communities that continue into the twenty-first century.

In the Mexico chapter, Francisco Alba examines immigration dynamics in one of
the largest sending nations. He observes that while immigration policy is moving
higher on the policy agenda of sending nations, the issue rarely receives the same
attention as it does in receiving nations. However, Mexico may be something of an
exception to this rule, as it has been actively involved in this policy domain since the
postwar period. His chapter title—Changing Fortunes—indicates how Mexico must
respond to events in the United States as well as to the varying levels of success in
Mexican migration management policies. His chapter begins in the 1940s and
moves to the present. The first section starts with the “Bracero” program and ends
with the adoption of IRCA in 1986. The second part covers the period from IRCA
to the attacks of 9/11, encompassing agreements such as NAFTA in 1993. The last
section covers the changing immigration environment in the post-9/11 environment,
which short-circuited likely immigration reform in the United States. Throughout,
his focus is on the bilateral US-Mexico immigration relationship, with Mexico both
undertaking initiatives and responding to the actions of its northern neighbor. He
finds that Mexico has not found a clear policy response—but neither has the United
States. The author concludes with suggestions for new approaches to the complex
issue of bilateral migration management.

In the next chapter, Alexander Caviedes discusses the diverse European situa-
tion. In contrast to the US case, Europe migration includes many nations as well as
the larger European Union authority and its many component parts. Caviedes dis-
cusses past and present similarities and differences between the European and
American contexts. He notes that Europe is transitioning from nations of emigration
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to nations of immigrants, and the chapter traces how this transition occurred as well
as the resulting efforts to regulate worker entry and restrict worker rights. He dis-
cusses the early industrialization period, the effects of the world wars, the postwar
period, the role of decolonialization, the end of the Cold War, and recent economic
changes. The chapter also covers immigrant numbers over time, European policy
convergences, the reactions of individual nations, a revival of bilateral agreements,
changes in migrant origins, refugee policies, and the role of the European Union,
the United Nations, and the World Trade Organization. He details liberalizing and
restrictionist influences in contemporary Europe, the recent focus on borders and
security, the new Blue Card, the role of Frontex, and the important role of economic
trends in driving policy developments.

The next chapter by Capps et al. addresses some of the negative consequences of
immigration enforcement, such as raids, detention, and deportations. The authors
focus on the social and mental health well-being of migrant families and their chil-
dren, many of whom are born in the United States. Using data from interviews of
85 families during 2006-2007 in six different sites of enforcement activity, the
chapter details a list of harmful effects that result from the deportation of parents.
These include loss of parental employment, reduction in household income, depen-
dence on charity and public assistance, lack of food, housing insecurity, depression,
suicidal thoughts, and declining physical health. The chapter also discusses a host
of emotional and behavioral problems that develop among children in affected fami-
lies. As the authors point out, the lack of new immigration legislation to address the
situation of millions of unauthorized migrants has shifted immigration policy to the
enforcement arena, thereby resulting in major social costs for immigrants.

The chapter by Deborah Weissman highlights a key recent immigration phe-
nomenon—the movement of immigrants from Mexico and Latin America to
American states with traditionally small Latino populations. Some of these ‘“new
destination states” are in the American south, which has a long history of difficult
race relations. Given this unique context, how are Latino immigrants treated in
states like North Carolina? She argues that while some public entities seek to
accommodate the newcomers, others engage in policies that can be interpreted as
nativist. She focuses on the 287(g) program, a federal-local cooperative effort to
enforce immigration laws. She claims that this “provided new-found authority
upon which localities can disguise a local politics of resentments and racial hostili-
ties toward immigrants through the use of the instrumentalities of immigration
enforcement powers.” In other words, is immigration enforcement only about
immigration, or do historic issues of race and tolerance affect this new policy arena
and these new immigrant groups? Although 287(g) is now in decline, eclipsed by
Secure Communities, the chapter provides a case study of local immigration
enforcement in a “new destination” state.

David Spener seeks to better understand the dynamics of migrant clandestine
crossings by relating the story of one Mexican immigrant couple. As the US govern-
ment increased its enforcement and deterrence policies along the border, immi-
grants increasingly turned to the assistance of smugglers—known as coyotes—who
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were experienced in the ways of covert entry. The chapter argues that while much
of the media portrays them as dangerous, a more general danger is posed by the
“structural violence” of the immigration enforcement regime itself. His goal is to
humanize the unauthorized immigration experience by simply telling the story of
this couple and their multiple unauthorized crossings. He also conveys the reflec-
tions of the husband about crossing the border and the use of coyotaje.

In the following chapter, Mohsen Mobasher describes the social and legal restric-
tions that Iranian immigrants in the United States have experienced beginning in the
late 1970s after militants in Iran took 53 hostages at the US Embassy. As Mobasher
explains, in the years prior to the Iranian Revolution of 1978—1979, a small but steady
stream of young Iranians came to study at US colleges and universities to acquire
skills for Iranian industrialization and technological development. Immediately after
the embassy takeover, Iranians in the United States became targets of threats, hate
crimes, discrimination, prejudice, and racial profiling. The terrorist attacks of
September 11, 2001, brought renewed attacks and restrictions against Iranian immi-
grants. He argues that many Iranians lost their jobs or faced pressures that caused
them to leave the country. Moreover, the US government introduced measures that
created new pressures for Iranian immigrants. Thousands of Iranians were detained
and many later deported after they voluntarily reported at government offices for reg-
istration under a new government requirement. With a growing second generation of
Iran Americans, he discusses how the Iranian communities in the United States began
to organize to protect their civil rights and protest mistreatment.

The following chapter, by Georg Vobruba, focuses on migration conditions in the
EU. As Vobruba explains, this has become complicated due to the rapid social
changes of the EU—the “Dynamism of Europe.” This supra-transnational political
organization expands territorially and undergoes increasing political consolidation
within the framework of relations between core and peripheral members of the
union. The migration policies that have been adopted in the EU framework include
greater freedom for transnational movements within the EU, but they put pressure
on border countries to control unauthorized immigration into the EU territory. Such
control is considered essential because arrival at a border country also means arrival
into the EU, with the potential for further migration into Europe. Some have referred
to the pressure to contain unauthorized immigration in the border states (e.g., Spain,
Italy, and Greece) as “Fortress Europe.” Some EU countries, however, find unau-
thorized immigration beneficial for certain industrial sectors, and thus this migra-
tion has not ended. As the chapter describes, the migration situation in Europe,
including restrictive policies, should be analyzed within the broad political and
growth dynamics of the EU region and its relations with adjoining states.

In the next chapter, Francisco Javier Ulldn de la Rosa provides a detailed over-
view of immigration demographics and policy in Spain, including the effects of the
recent economic crisis. He notes that Spain has only recently become a major immi-
gration destination nation; from 1985 to 2011, the number of immigrants increased
by 23 times, a considerable demographic change. Ulldn de la Rosa examines the
unique features of this new population, which includes traditional economic
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migrants, retirees from other European nations, and the largest number of Latin
American migrants outside of the United States. Despite the rapid growth of the
immigrant population, the significant cultural commonalities between Spaniards
and Latin Americans have led to a lower level of conflict. In terms of policy, he
describes a relatively liberal and tolerant Spanish approach, even after taking into
account EU directives. Nevertheless, he describes how Spanish policies favor Latin
American immigrants and work to discourage or prevent migration from many
other nations.

In the immigration policy literature, relatively little research has examined
Russia and the states of the former Soviet Union. Timothy Heleniak examines this
less well-understood nation, which has become a major destination nation and con-
tains the world’s second largest share of immigrants—lagging only the United
States. Beginning with the collapse of the Soviet Union, Heleniak outlines the
unique features and trends of the Russian case and the larger Eurasian migration
nexus. He discusses the policy actors, the legal framework, the immigrants them-
selves, the contextual factors that structure immigration policymaking, the bureau-
cracies, the relationship between Russia and the other successor states, internal
migration, the role of security concerns, and the legacy of the Soviet past. He posits
three general immigration policy periods since 1991, finding that after some initial
liberalization, the general trend is a greater degree of restriction. However, the
Russian government also responds to economic needs for more workers, particu-
larly as the native population began a sharp decline in the post-Soviet era.

Claudia Masferrer and Bryan Roberts then discuss the dynamics of Mexican
return migration from the United States. They begin with a discussion of return
migration (including its decline) and discuss the changing nature of restrictions fac-
ing migrants. They then examine the experience of return (or returned) migrants, the
characteristics of returnees, changes in destinations over time, and the impact of
returnees on communities. Using both quantitative data and interviews, they find
that more recent immigrants are returning to different locations—specifically, to the
border region, larger cities, and more economically vibrant smaller towns. They are
less likely to return to rural areas in central Mexico. In addition, because of greater
restrictions in the United States, much returned migration is now unplanned, which
increases the difficulty of immigrant reincorporation.

In the next chapter, Ahmet Igduygu and Deniz Sert discuss concepts and experi-
ences of return migration from the perspective of Turkish “guest workers” in
Germany. As they explain, return migration is not always a planned or inevitable
outcome, and the return to the home country can result from multiple causes. The
theorization and analysis of return migration is still developing as new forms of
return migration are emerging. For example, some migrants undertake a series of
moves back and forth between the countries of origin and destination, which some
analysts describe as being part of the experience of transnational migration. Given
the multistage development and phases of Turkish guest-worker migration to
Germany over the decades, Turkey provides rich material for understanding how
return migration unfolds as part of family development or family fragmentation. As
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the chapter explains, individual, family, and structural factors, including maltreat-
ments of migrants in foreign countries, play important roles in generating return
migration. Micro and macro perspectives are therefore necessary to fully grasp the
complexity of the movement back to the homeland, whether temporary or
permanent.

Catherine Wihtol de Wenden then describes how the formation of the European
Union (EU) has included a complex system of rights implemented across different
time intervals for European workers to migrate to different EU countries to look for
employment. She uses the case of Polish migration to the United Kingdom and
Ireland during recent times of economic decline to explain the complex and inter-
related conditions that affect labor migration, including return migration, among
EU member countries. According to de Wenden, Polish workers began migrating to
the United Kingdom, Ireland, and other EU countries after Poland was admitted into
the EU on May 1, 2004. However, the 2008 economic recession and rising unem-
ployment placed pressure on Polish migrants working abroad, and native social
movements emerged to protest against foreign-born workers. Skilled Polish
migrants were able to survive abroad more easily than lower-skill laborers during
the recession, but even some less-skilled workers hesitated to return to Poland
because of the country’s very high rates of unemployment. Yet, other Polish migrant
workers returned to Poland during the recession because they faced even more unfa-
vorable conditions abroad. The increasing possibility of migration to different EU
countries energizes the migration of Polish workers but also decreases the time
these workers spend outside Poland.

In the final chapter, Teofilo Altamirano focuses on a little-studied group of
migrant workers in the United States, the case of Peruvian sheepherders who are
imported with temporary work visas to herd sheep on US ranches. As Altamirano
discusses, sheep ranchers began importing herders since the early twentieth century
from the Basque region of Spain, but in the 1970s an association of sheep ranchers
began recruiting sheepherders from Peru. Almost all of the imported Peruvian herd-
ers are from Quechua-indigenous poor communities in the central highlands of
Peru, where sheepherding has transpired across many generations. As Altamirano
describes, in the US sheep ranches in California, Utah, Wyoming, and other Western
states, the imported Peruvian herders experience two levels of restrictions. One
level is the personal restriction of herding work. It is an occupation of solitude with
little human contact during the long pasturing season, spent with only the sheep, a
horse, and two dogs for company. The second level of restriction concerns the lim-
ited compensation the Peruvian sheepherders receive, often less than the minimum
wage, and the confiscation of their passports by ranch owners who fear that these
workers will leave to look elsewhere for better work. While the Peruvian sheepherd-
ers do not face the daily fear of immigration enforcement that many other foreign
workers experience, especially the undocumented, the chapter describes how they
nonetheless must cope with long periods of isolation and working conditions heav-
ily regimented by their employers.
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Chapter 2
US Polices to Restrict Immigration

Nestor P. Rodriguez and Jacqueline Hagan

Abstract The history of US immigration has included both restrictive and expansive
phases, and this chapter focuses on the former. In the late nineteenth and early twen-
tieth centuries, fear of racial and ethnic demographic change motivated restrictive
immigration legislation ranging from the Chinese Exclusion Act (1882) to the
Johnson-Reed Immigration Act (1924). During the Great Depression, the US
Government repatriated almost half a million Mexicans through deportations and
less formal pressure. Beginning in the late 1940s, the Border Patrol undertook cam-
paigns in the Southwest against undocumented Mexican migrants, culminating in
Operation Wetback in 1954, which removed over a million migrants to Mexico. The
Immigration Reform and Control Act (IRCA) of 1986 extended amnesty to almost
three million undocumented migrants while also creating penalties for employers of
the unauthorized. In 1996, legislation such as the Illegal Immigration Reform and
Immigrant Responsibility Act (IIRIRA) dramatically expanded the grounds for
deportation. Nevertheless, many scholars maintain that restrictive immigration
measures often fail to deter unauthorized immigrants, and instead of curtailing
circular migration the measures encourage informal, extralegal flows.

The history of US immigration is dotted with numerous laws and enforcement
campaigns to restrict immigration and to undertake measures to rid the country of
unauthorized immigrants. Even prior to the formation of the USA in 1776, Benjamin
Franklin attempted to rally fellow English colonists to restrict German immigration,
which he viewed as a major threat to the survival of the English language and the
“white” race in the colonies (Franklin 1751). Among congressional policies to
restrict immigration, the Chinese Exclusion Act of 1882 stands out as the first act to
restrict immigration from a specific country.
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In the early 1900s, US policies to restrict immigration further extended the focus
on individual characteristics, e.g., illiterates, anarchists, and persons suffering from
poor mental health. And having excluded Asian immigration wholesale through the
Asiatic Barred Zone Act of 1917, Congress restricted eastern and southern European
immigration through the Emergency Quota Act of 1921 and the National Origins
Act of 1924. The new laws specified immigrant quotas to be 2 percent of a group’s
population in the 1890 US Census, thereby providing larger quotas to immigrants
from northern and western Europe.

Undocumented Immigration and Early Debate on Mexican
Immigrants

Unauthorized immigration has motivated public debate and government restrictions
since the early twentieth century. In this chapter, we take the perspective that US
employer practices of seeking abundant low-wage, and comparatively docile, work-
ers for labor-intensive industries helped to stimulate the growth of unauthorized
immigration, while poor employment conditions abroad (especially in Mexico)
helped to make available a large migrant labor supply to meet this demand (Massey
et al. 2002). Unauthorized immigration has resulted, in our view, from the develop-
ment of economic relations between countries and world regions ahead of govern-
ment policies to accommodate international labor transfers. As such, unauthorized
labor migration is not solely a product of individual agency but also a consequence
of structural development in which employers extend labor markets beyond the
borders of the nation-state. Moreover, the state also has indirectly stimulated unau-
thorized migration flows when it implements policies out of sync with the reality of
international labor demands, thereby encouraging foreign workers to undertake
irregular migration to US labor markets.

Unauthorized immigration became a much-debated topic in the USA in late
twentieth century, but it had been debated in Congress since the late 1920s. Two
years after the passage of the National Origins Act of 1924, some Congressional
members proposed adding Mexico and the rest of the Western Hemisphere to the
quota system (Cardoso 1980). Proponents argued that allowing Mexican immigra-
tion to continue without a quota, and outside the regulations of the 1917 Immigration
Act (which excluded illiterates and potential public charges), would bring hardship
to US workers as well as create racial tensions as the unauthorized Mexican immi-
grant population spread (Hoffman 1974).

While this early attempt to impose quotas on Mexican migrants failed, the
intended goal to restrict Mexican immigration was accomplished in 1928 when the
US Department of State instructed US consulates in Mexico to enforce the 1917
Immigration Act for visa applicants. The subsequent wholesale denial of visas for
Mexicans on the grounds that the applicants would likely become public charges,
compounded by the inability of many Mexican workers to pay the total fee of $18
for a visa, dramatically reduced the number of Mexicans entering the USA with
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visas. The 2,457 US visas granted to Mexicans between 1930 and 1931 represented
a 96 percent drop from the average number of 62,000 visas granted to Mexicans
from 1923 to 1929 (Hoffman 1974). This period of legal Mexican labor immigration
came to an end.

Repatriation

With the beginning of the Great Depression, US Government officials claimed that
four hundred thousand unauthorized migrants were in the country and that many
were holding jobs that belonged to US workers (Cardoso 1980). Local charitable
relief organizations also felt overwhelmed by demand and wanted to focus their
resources on native-born Americans. The federal government initiated a series of
raids across the country to locate unauthorized migrants, mainly targeting Mexican
migrants. Local officials joined the federal efforts to round up suspected unauthor-
ized Mexican migrants or to pressure Mexican immigrant families to voluntarily
return to Mexico.

The actual number of undocumented migrants located was much lower than
government predictions, but from 1929 to 1937 some 458,039 immigrants were
repatriated to Mexico, according to the Mexican Migration Service (Hoffman
1974). US Government counts indicated that 165,668 unauthorized migrants had
been removed in this period (U.S. DHS 2009, Table 33), which meant that many,
and probably the majority, of repatriated Mexicans had been legal immigrants and
their US-born children.

Operation Wetback

The US Government highlighted the issue of unauthorized immigration again when it
launched border campaigns in the Southwest in the late 1940s to apprehend and expel
unauthorized Mexican migrants. Interestingly, the campaigns started as a response to
complaints by the Mexican Government that too many Mexican workers were leaving
Mexico for the USA, creating a labor shortage for Mexican employers (Lytle
Hernandez 2010). As early as 1943, Mexican officials asked US officials to increase
enforcement at the US-Mexico border to prevent the unauthorized immigration of
Mexican workers in order to keep workers in Mexico (Lytle Hernandez 2010).

What was spurring unauthorized Mexican labor migration to the USA since the
early 1940s was the Bracero Program agreement between the US and Mexican
Governments to import temporary Mexican labor into the USA, mainly for agricul-
tural work (and railroad work until 1945), during World War II (Cavalita 1992).
The American Farm Bureau originated the idea of the Bracero Program as a remedy
for claimed labor shortages caused by the war. However, the numbers of Mexican
workers who wanted to work in the USA exceeded the numbers that were contracted
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as braceros. Consequently, many Mexican workers who were not contracted as
braceros migrated on their own to work in US farms, often encouraged by US
employers (Martin 2003). As the number of annual bracero importations grew from
less than a hundred thousand to hundreds of thousands annually in the late 1940s and
early 1950s, the numbers of unauthorized Mexican migrants also climbed sharply,
much to the advantage of large growers who hired both braceros and unauthorized
migrants to work in the same agricultural fields, protected by the “Texas Proviso”
that specifically excluded employment from the federal definition of “harboring”
unauthorized immigrants (Martin 2003).

US border enforcement drives to remove unauthorized immigrants from the
Southwest started in earnest in the 1944—1945 period and included an agreement
with the Mexican Government to remove the deported migrants to distant interior
points in Mexico (Lytle Hernandez 2010). From 1945 to 1949, US Border Patrol
arrested over 840,000 unauthorized migrants, and from 1950 to 1953 it arrested 2.4
million (U.S. DHS 2009, Table 33). The roundups of unauthorized Mexican
migrants, which received Mexican government support, culminated in Operation
Wetback in 1954 when US Government officials organized military command units
to apprehend and remove a reported 1,089,583 unauthorized migrants, mostly
Mexicans, in the fiscal year (Acufia 1981; U.S. DHS 2009, Table 33).

Apprehensions of unauthorized Mexican migrants dropped sharply after
Operation Wetback, but rose again in 1965, a year after the Bracero Program was
terminated. With the loss of the primary legal way to enter the country, the annual
arrivals of thousands of Mexican migrants to work in agricultural and other indus-
tries shifted to the informal mode of unauthorized immigration, again much to the
advantage of US employers who no longer had to enter into formal contracts with
Mexican braceros (Massey et al. 2002).

The unauthorized migration northward in the 1960s and 1970s to labor markets
in the USA paralleled internal migration in Mexico. Thousands of Mexicans
migrated to Mexican urban areas, especially to Mexico City, to look for work in the
context of a national economy with limited prosperity for workers, with only a few
exceptions (Baldn et al. 1973).

Return of Undocumented Migration

By the mid-1970s, unauthorized immigration reached an annual high volume level
that was to continue almost unabated for three decades. This increase in unauthor-
ized immigration occurred in the context of transformations that altered the nature
and dynamics of unauthorized migration. One transformation involved the restruc-
turing of the national economy into what some analysts have termed “the Great
U-Turn” (Harrison and Bluestone 1988). Economic restructuring involved several
phases in which the US corporate sector reorganized production and other eco-
nomic activity to make itself more productive and profitable to compete in the world
economy. The Great U-Turn involved wage cuts, shifts from permanent labor to
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temporary labor, outsourcing, contracting and subcontracting work, and fighting
organized labor head on (Harrison and Bluestone 1988). In addition, the Great
U-turn created a demand for the type of labor that many unauthorized workers
represented, that is, a labor supply that was eager to work, accommodated to lower
wages, and relatively easy to control given its extra-legal character (see Piore 1979).

As Sassen (1988) describes, the transformation of the 1970s and 1980s also
involved the development of a large, low-wage, service industry labor force that
accompanied the growth of highly skilled, professional workforces. The profes-
sional and managerial work forces that emerged in the 1970s and 1980s with the
growth of the business service sector created a new labor demand for low-wage
workers to provide a host of personal services, ranging from restaurant workers and
parking attendants to domestic servants and dog walkers (Sassen 1988). This new
labor demand, which was concentrated in the large urban areas where corporations
are usually located, beaconed especially to unauthorized migrant workers looking
for quick entry points into the labor market (Piore 1979).

New Undocumented Latino Migration

A third transformation that began in the late 1970s and accelerated in the 1980s
concerned the composition of unauthorized immigration. Historically, Mexicans
predominated in unauthorized immigration flows, with few Asians or other migrants.
The late 1970s and early 1980s, however, saw growing numbers of Central Americans
and, to a lesser but still significant degree, growing numbers of Asian and other
migrants, some coming from the Caribbean region and others from the Middle East
and Europe (Portes and Rumbaut 2006). Mexicans still dominated the unauthorized
flow into the USA, but their proportion of the total flow diminished as thousands of
Central Americans arrived without visas fleeing from political and social turmoil in
their countries, especially from El Salvador, Guatemala, Honduras, and Nicaragua.

The numbers of “deportable” Salvadoran and Guatemalan unauthorized migrants
apprehended by the Border Patrol, mainly in the Southwest border region, grew
significantly after 1975—reaching 11,414 apprehended Salvadorans and 4,421
apprehended Guatemalans in 1979 (U.S. INS 1979, Table 30). The numbers of
apprehended unauthorized Central Americans increased over the years, and a
decade later, in 1989, the US Immigration Service reported 20,251 apprehended
Salvadorans and 13,434 apprehended Guatemalans (INS 1990, Table 62). While the
figures of apprehended “deportable” migrants are not a count of unauthorized immi-
gration, the numbers nonetheless reflect secular trends of unauthorized migration
activity in the border region and are correlated with estimates of the unauthorized
immigrant population in the country (Espenshade 1995). According to Espenshade
(1995), the numbers of the unauthorized migrant flow in 1977-1988 were 2.2 times
the numbers of migrants arrested by the Border Patrol.

Unauthorized Central American immigration in the 1980s changed the image of
undocumented immigration established by Mexican migrant workers. Many Central
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American men and women who emigrated from areas of political conflict and
violence applied for asylum in the 1980s, but the US Government granted asylum to
only a very small percent, with some exception for Nicaraguans. For example, from
June, 1983, to September, 1986, the US Government granted asylum at a rate of 2.6
percent for Salvadorans, 0.9 percent for Guatemalans, 2.5 percent for Hondurans,
and 14.0 percent for Nicaraguans, while it granted asylum to 21.4 percent of Chinese
and 26.0 percent of Vietnamese applicants (U.S. INS 1983, 1984, 1985, 1986).

The pattern in the 1980s of granting higher rates of asylum to applicants from
countries with governments the US government opposed and lower rates to
applicants from countries with governments the US Government supported sug-
gested a geopolitical influence at play in the asylum decision-making process.
The larger context was the Reagan administration’s Cold War policies, which
increased US support for authoritarian governments fighting leftist insurgencies
(Gzesh 2006).

In 1985, a group of religious groups and refugee organizations filed a class-
action lawsuit in federal court against several US Government agencies alleging
discriminatory practices in deciding asylum cases of Guatemalans and Salvadorans.
The case, American Baptist Churches v. Thornburgh (initially known as American
Baptist Churches of the U.S.A. v. Meese), was settled in 1991 when the plaintiffs and
the US Government agreed that the asylum applications of eligible Guatemalan and
Salvadoran applicants would be considered anew and under new published regula-
tions (Gzesh 2006).

More than changing the faces of undocumented Latino migrants, the new unau-
thorized immigration of Central Americans linked the issues of undocumented
immigration to domestic social causes and movements addressing US military
intervention in Central America. This new emerging perspective coalesced in the
Sanctuary Movement, which was a loose coalition of religious and immigrant-rights
groups that acted to support unauthorized Central American migrants (Davidson
1988). Sanctuary Movement participants and supporters viewed unauthorized
Central American migrants as political refugees fleeing brutal rightist governments,
or as refugees from counterrevolutionary violence in the case of Nicaragua, in
which the contra force was supported by the USA. Through its work with Central
American immigrants, the Sanctuary Movement and its supporters changed the con-
cept of unauthorized immigration from a purely economic process associated with
the Mexican migrant-labor experience to a geopolitical issue connected to US for-
eign policy of military intervention.

Immigration Reform and Control Act

Concern grew among some members of Congress as the number of apprehensions
of unauthorized migrants by the Border Patrol increased to more than a million per
year by the late 1970s. A bill had been introduced in Congress in 1971 to make the
hiring of undocumented migrant workers a federal crime in order to close the US
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labor market to unauthorized migrants (Rico 1992). This bill, and other restrictive
proposals, failed to gain majority approval in Congress, partly because business
groups worked to keep the supply line of undocumented labor migration unre-
stricted. Nonetheless, as the annual numbers of apprehended unauthorized migrants
averaged more than a million migrants from 1977 to 1985 (which meant that a
larger number of undocumented migrants were reaching the interior), Congress
reached an agreement in 1986 on a new immigration law, titled the Immigration
Reform and Control Act (IRCA), also known as the Simpson-Mazzoli Act after its
Senate and House sponsors (Rico 1992).

The law had a dual-policy approach to restrict unauthorized immigration. On the
one hand, IRCA offered amnesty and a legalization program for undocumented
migrants who had been in the USA in good standing since at least January 1, 1982
(with an exception for agricultural workers, who were required to have been in the
country only 6 months prior to the new law). On the other hand, IRCA required
employers to certify that their employees were authorized workers, making it a fed-
eral crime to hire unauthorized workers. Mexicans were the main focus of the IRCA
planners, since most unauthorized Central American immigrants had arrived less
than 5 years before the new law. Almost 3.0 million unauthorized migrants gained
amnesty and legal status through IRCA (Massey et al. 2002; Kerwin 2010), almost
three times more than anticipated. While the number of unauthorized migrants
apprehended at the Southwest border dropped by a third the year after IRCA was
enacted, it rose quickly again in the years that followed. Whether this law was a
success or failure is a subject of debate, but as the last example of “comprehensive”
immigration reform, its lessons are relevant to today’s immigration debates. For
example, some immigration skeptics note that the amnesty transpired but the
enforcement did not, thereby suggesting that any future comprehensive legislation
would likely see a similar fate. Others argue that bringing millions out of the shad-
ows is intrinsically positive, and that punishing employers is a problematic way to
enact immigration reform.

Restriction at the Border

As government estimates of the unauthorized immigrant population in the country
reached five million in the mid-1990s (U.S. INS 1997), and was estimated to be
growing by about 200,000 annually (Singer and Massey 1995), the Border Patrol
began to implement a series of intensive enforcement operations in a new strategy
of “prevention through deterrence.” The plan was to seal off the most popular (and
safest) border crossing points for unauthorized immigration (U.S. GAO 1997). This
left dangerous desert terrain and waterways as the main alternatives for unauthor-
ized crossings, which the Border Patrol assumed would deter unauthorized migrants
(Eschbach et al. 1999). Modeled after an initial intensive enforcement effort in El
Paso called Operation Blockade (later diplomatically renamed Operation Hold the
Line), the strategy of prevention through deterrence proceeded with a number of
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special operations in Border Patrol sectors, such as Operation Gatekeeper in the San
Diego sector and Operation Rio Grande in the McAllen sector (Nevins 2002).

The Border Patrol hailed the border operations a success because they reduced
illegal entries at the points where they were implemented, but a study by the
Government Accountability Office concluded that more data was needed in order to
evaluate the effectiveness of the operations (U.S. GAO 1997). Moreover, the overall
arrest numbers of unauthorized crossers in the border region remained the same.
This indicated that the strategy of prevention through deterrence was re-directing
the unauthorized immigration flow to other points on the border, not stopping the
flow. The strategy was “funneling” the flow to the unauthorized entry alternatives of
dangerous desert areas and waterways (Rubio-Goldsmith et al. 2006). An analysis
of migrant deaths at the Southwest border region showed that the annual numbers of
unauthorized migrant deaths shifted away from areas of intensive enforcement to
areas of dangerous terrain (Eschbach et al. 1999). As the border enforcement cam-
paigns took effect, the annual numbers of deaths of unauthorized migrants calcu-
lated from reported data at the border accumulated and reached 1034 for the 5-year
period of 1993—-1997 (Eschbach et al. 1999). The annual number of reported migrant
deaths at the border rose from 266 in 1998 to 472 in 2005 (U.S. GAO 2006).

Illegal Immigration Reform and Immigrant Responsibility Act

Another major initiative of the US Government to gain greater control over immigra-
tion was the Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA)
in 1996. IIRIRA changed the character of immigration legislation from post-1965
measures focused on facilitating immigrant accommodation and integration to new
means of control and removal for some categories of immigrants (Rodriguez and
Hagan 2004). To restrict unauthorized immigration and remove deportable migrants,
the act increased Border Patrol funding, facilitated the deportation process, encour-
aged state and local police involvement in immigration control, raised the income
requirement for sponsors of new immigrants, provided funds for the construction of
a physical barrier at the US-Mexico border, and in several other ways increased the
resources for immigration enforcement (Rodriguez and Hagan 2004).

IIRIRA dramatically increased the numbers of migrants detained and deported
under new measures of the law that mandated detention and removal for the many
new deportable offenses (criminal and non-criminal) specified by the law. This
impact was immediate: the government removed 50,924 migrants the year prior to
the enactment of IIRIRA (1996) and 114,432 the year after the enactment of the law
(U.S. DHS 2009, Table 36). In 2003, the creation of Immigration and Customs
Enforcement (ICE) within the Department of Homeland Security (DHS) acceler-
ated the deportations, as the new bureau became a virtual national deportation police
force. In 2011, DHS reported 391,953 migrants deported (U.S. DHS 2012, Table 41).

Annually, the large majority of deported migrants have been Mexicans, and the
majority of deportations have been for non-criminal offenses (U.S. DHS Department
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of Homeland Security 2009, Table 41). But the difference between criminal or
non-criminal reasons for removal has not affected the orders of deportation; removed
migrants have been banned from returning to the USA for a period of years, and
many were banned permanently.

A random survey conducted in 2002 in El Salvador of 300 migrants deported
from the USA found that the profile of deported migrants contrasted with US
Government claims that removals focused on dangerous individuals. The survey
found that 58 percent were deported for non-criminal violations, 78 percent had
been employed prior to deportation, and the average time spent living in the USA
prior to removal was 8 years (Hagan et al. 2008). Moreover, the majority of the
sample were fluent in English and had spouses in the USA who were US citizens or
legal permanent residents. Of the 172 deported migrants who responded to the
question of whether they planned to remigrate to the USA (and possibly face impris-
onment if apprehended), 53 percent answered yes. The migrants who answered yes
most often were the ones who had left spouses and children younger than 18 years
of age in the USA when they were deported (Hagan et al. 2008).

From its inception, ICE took an aggressive posture towards the enforcement of
IIRIRA deportation measures. Only 5 months after its creation in March 2003, it
developed a strategic plan, titled the “Endgame,” with the intention of removing all
“deportable aliens” by 2012 (U.S. ICE 2003). While the Endgame goal was unre-
alistic, the enforcement actions of ICE became a major source of the dramatic
increase of deportations after its formation. Additionally, the US Government con-
tracted with private corporations and local governments to rent additional deten-
tion space, and it expanded the construction of the US-Mexico border barrier (with
new high-tech surveillance equipment) across more than 600 miles. Even at a cost
of $2.6 billion, the GAO would repeatedly report major defects and setbacks
(U.S. GAO 2010).

State and Local Restrictions

Government efforts to restrict unauthorized immigration increased in the beginning
of the twenty-first century and expanded to include actions taken by state and local
governments. As Section 287(g) of IIRIRA encouraged state and local police forces
to participate in immigration enforcement, state and local governments began to see
a bigger role for themselves in legislating enforcement against unauthorized immi-
grants. While some states had long denied unauthorized migrants permission to
attend public universities and colleges (Olivas 2009), some state and local govern-
ments went farther and passed laws to restrict the ability of unauthorized migrants
to drive, to rent, and to congregate in certain areas to look for work. A highpoint of
sorts in state laws passed to restrict unauthorized migrants was reached in Arizona
in May 2010 when the state government passed S.B. 1070, which allowed police
forces in the state to question and arrest persons suspected of being unauthorized
migrants (see Magana and Lee 2013).
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State and local communities received additional means to participate in immigration
enforcement in 2008 when DHS began the Secure Communities program for local
police departments to share information of suspected deportable migrants with
ICE. While state and local police departments had long shared fingerprint files and
other information about arrested individuals with the Federal Bureau of Investigation,
through participation in Secure Communities state and local police could also share
the information with ICE for possible identification of deportable migrants. By
2011, ICE made available the Secure Communities program in 1,595 jurisdictions
in 44 states and territories and planned to complete the implementation to all state
and local jails by 2013 (Immigration Policy Center 2011). As Secure Communities
became a more central part of federal immigration enforcements efforts, the 287(g)
program went into decline.

Conclusions

Restrictive immigration policies have been part of US legislation since the late nine-
teenth century, and they have paralleled the changing conditions of immigrant flows.
While such restrictions seem commonplace today, it bears mentioning that few
immigration restrictions existed for the first century of American history. During
this time, the nation was far more open in terms of migration and naturalization, so
it is not the case that contemporary policies are natural or unavoidable. Our own
history shows alternative models of how to include and incorporate the stranger.

In the twentieth century, undocumented immigration has been a key factor moti-
vating new policies of immigration restriction and border enforcement. After the
large-scale removal campaigns of the repatriations of Mexicans during the Great
Depression and arrests and expulsions of undocumented Mexicans that culminated
in Operation Wetback in 1954, IIRIRA stands as the most recent removal policy
affecting millions of migrants and family members in the USA. Yet, some analysts
have argued that it was the US economic recession that began in late 2007, and not
so much restrictive policies, that served to reduce undocumented immigration
(although perhaps only temporarily).

Looking at decades of data on immigration statistics and policy budgets, leading
scholars of immigration have concluded that massive border enforcement has
wasted billions of dollars and caused a large number of human deaths (Massey et al.
2002). Moreover, not only have the enforcement policies not accomplished their
goals, but they also had made enforcement more inefficient and actually promoted
new black markets for unauthorized labor, harmed the wages of legal residents, and
caused unauthorized migrants to go farther underground. In addition, the scholars
argued massive border enforcement corrals inside the country millions of unauthor-
ized migrants who normally would return to their home countries on a seasonal,
circular basis (Massey et al. 2002). The unintended consequences of immigration
enforcement aimed at removing unauthorized immigrants may therefore, and ironi-
cally, be larger numbers of unauthorized immigrants.
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Chapter 3
Changing Fortunes: Mexico and Mexican-US
Migration

Francisco Alba

Abstract The purpose of the chapter is to review Mexico’s responses to out-
migration from Mexico—traditionally destined for the USA—since the early 1940s.
The term “changing fortunes” alludes to the successes and failures of past Mexican
responses to Mexico—US migration. By doing so, the chapter hopes to shed some
light on current dilemmas in migration management. From today’s vantage point,
Mexico’s responses to migration constitute a mixed record, sometimes successful
but at other times disappointing. Although the review focuses on Mexico, US
responses are touched upon as well. The first part briefly covers the period from the
“Bracero Programs” to the enactment of IRCA (from 1942 to the 1980s). The sec-
ond section reviews a period that experienced important episodes of bilateral coop-
eration in migration management, including its most salient episodes, the North
American Free Trade Agreement (starting in 1994) and the bilateral migration
negotiations in 2001 (which ended abruptly and almost immediately after the events
of September 11). The third part reviews the main responses and positions adopted
in the post-9/11 era. The chapter concludes by considering ways to encourage
Mexico and the USA to explore novel and innovative approaches to deal with and
manage this phenomenon.

Introduction

Over the last three decades, international migration has become an increasingly
salient policy issue, at times commanding the highest political attention in the inter-
national community and in most of the advanced receiving societies. Perhaps not
surprisingly, immigration policies in these countries are heatedly debated, and we
often see quite similar orientations toward immigration control policies.'

'This process has been described as “the convergence-hypothesis” (see Cornelius et al. 1994).
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In countries of origin, while migration has not historically ranked high in national
policy considerations, this is beginning to change. Nevertheless, the migration issue
is rarely considered one of the most important issues as ranked by public opinion,
political actors, or scholarly communities. The fact that international migration is
accorded more importance in receiving countries than in origin countries is under-
standable, given that the effects—economic, social, political, and demographic—of
migration flows usually are greater or stronger (for better or worse) in receiving
countries than in origin countries.

As a matter of fact, countries of origin rarely have explicit out-migration policies
(policies to manage or deal with migration in the proper sense of the term, or migra-
tion policies narrowly defined), although they usually have “responses” vis-a-vis
the emigration phenomenon (in the sense of general attitudes and postures). Within
this context, Mexico might be an exceptional case, due, on the one hand, to its size-
able out-migration since the 1940s and, on the other, to the relatively active involve-
ment of the Mexican government on migration issues since those same years.>

Mexico’s responses to the migration of its citizens to the USA have merited all
sorts of evaluations over the years. The Mexico—US Binational Study on Migration
used a model of action-reaction to understand the pattern of migration responses by
the two countries.’ However, after 9/11, Mexico came to a difficult crossroads in
managing its migration flows. It was confronted with a US context where “the eco-
nomic logic of market forces” has been losing weight in migration policymaking in
favor of non-market logics, like “the cultural identity logic” or “the national security
logic.” Today, Mexico faces a difficult binational immigration policy environment;
there is no immigration reform on the US horizon, and the profound fiscal crisis that
began affecting the USA in late 2007 has led to a weak or diminishing demand for
Mexican migrant workers.

This adverse scenario—of anti-immigrant sentiment* and a deep economic
recession—followed, rather unexpectedly, an encouraging and optimistic period
during the first 8 months of 2001. At the start of the Bush administration, Mexico
and the USA were seriously engaged in finding a mutually acceptable “agreement”
to manage migrant flows and to diffuse the migration issue. This unfolding of events
suggested, at first, the title of this chapter: the term “changing fortunes™ alluded to
the vagaries of life, as Mexican migratory responses in this decade have been sub-
jected to arbitrary forces that affect human affairs. However, the term “changing
fortunes” also refers to the successes or failures of an enterprise. This second mean-
ing is the perspective adopted to review past Mexican responses to Mexico—-USA
migration—and by doing so shed some light on current dilemmas in migration

2The Mexico-USA migration system started to develop much earlier than most other contempo-
rary systems that are generally related to contemporary development and globalization
phenomena.

3Commission on Immigration Reform and Secretaria de Relaciones Exteriores, Binational Study
on Migration Between Mexico and the United States. Mexico, 1997.

4The rising anti-immigrant sentiment has been considered as part of widespread neo-isolationist
tendencies in the USA (Chua 2009).
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management. From today’s vantage point, the fortunes of these responses exhibit a
mixed record, sometimes successful but at others times disappointing.

The purpose of this chapter is to review Mexico’s responses vis-a-vis out-
migration from Mexico since the early 1940s> traditionally destined for the USA.°
This review focuses on Mexican responses, but US responses are touched upon as
well. The document is divided into three chronological sections. The first briefly
covers the period from the “Bracero Programs” to the enactment of IRCA (from
1942 to the 1980s). The second reviews a period (from the 1990s to 2001) that expe-
rienced important episodes of bilateral cooperation in migration management,
including its most salient episodes, the North American Free Trade Agreement and
the migration negotiations in 2001 (that ended abruptly and almost immediately
after the events of September 11). The third part reviews the main responses and
positions adopted in a post-9/11 era, up to the Calderon government (2006-2012).
The chapter concludes with some considerations regarding ways encourage Mexico
and the USA to explore novel and innovative approaches to deal with and manage
this phenomenon.

From a Long Period of Agreements to a Complete Absence
of Regulations

The Bracero Era

Mexican migration to the USA has undergone significant changes since the early
1940s, the time period where contemporary migration policies between the two
countries originate.” In 1942, the importation of Mexican contract laborers to the
USA began as a way to supply needed labor to US agriculture; “native” workers
were in short supply due to the USA’s involvement in the Second World War. To
manage those labor flows, bilateral agreements known as the “Bracero programs”
were repeatedly negotiated and extended until 1964.% Those programs had the char-
acteristic features of temporary workers programs; indeed, the flows were funda-
mentally circulatory in nature, as determined by the needs of US agriculture, and
seasonal.

5 Neither the responses vis-a-vis immigration into Mexico nor the responses vis-a-vis the increas-
ing phenomenon of migrants in transit through the country are discussed in this chapter.

¢Since the 1970s, a relatively small program of temporary migrant workers from Mexico to Canada
has been in effect. In 2007, some 15,000 migrants participated in it.

"Mexican migration to the USA has been an almost continuous phenomenon since the 1840s,
when Mexico’s Northern Territories became the US Southwest.

8The Ministry of Foreign Relations (Secretaria de Relaciones Exteriores: SRE) was the main
Mexican negotiating agency in crafting these agreements, which might explain its leading role in
the most recent policy responses regarding Mexico—-USA migration.
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During the Bracero programs, the Mexican government’s policy was one of
cooperative response to US labor requirements, although tempered by concerns
about the migrants’ working conditions and the protection of their rights.” In the
early years of the program, the Mexican government did not favor the emigration of
Mexican workers considered essential to Mexico’s incipient industrialization drive.
At the same time, the Mexican government was well aware of the sizeable wage
differentials between the labor markets in the two countries. Thus, the Mexican
government decided that it was appropriate to cooperate with the USA, and it sought
the extension of the program because “there was no satisfactory way of preventing
[Mexican] laborers from entering the United States; for if they could not go by legal
means, they would go clandestinely in search of better wages” (McCain 1970,
11-12).

Thus, the programs were renegotiated and extended several times. One might
conclude that the Bracero program brought mixed results from the perspective of
the Mexican government. The extension of the programs several times can be cred-
ited as a successful outcome; less successful, however, was the implementation of
the obligations attached to the programs regarding the employers’ obligations
toward the migrants. However, overall, the responses can be considered more suc-
cessful than disappointing.

The “Laissez Faire” Attitude

The termination of the Bracero programs in 1964 did not terminate Mexico—-USA
migration, given that Mexican migrant workers had already become an institution-
alized feature of the west and southwest US agriculture as well as of Mexico’s rural
central-northern regions. Thus, after a short hiatus of a couple of years immediately
after the last Bracero program, migration flows resumed almost completely outside
any legal instrument, bilateral or otherwise, as “undocumented movements.”
Confronted with the prospect of the termination of these programs, the Mexican
government devised an economic response to accommodate those would-be
migrants by establishing a program in 1965 to develop the northern border region.
The Border Industrialization Program was intended to provide employment to the
returning migrants and to prevent the emigration of would-be migrants.”® At its
inception, the “maquiladora” industry, as the program was also known, absorbed
individuals mostly from local populations. However, this industry became an impor-
tant factor in the transformation of border towns into dynamic urban and industrial

9Mexican labor legislation required that transportation, housing, and other facilities be provided to
the migrant workers.

1The Border Industrialization Program consisted of the establishment of in-bond plants to assem-
ble imported components from the USA to then be exported back to the USA as integrated
products.
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cities. As an indirect migratory response, the maquiladora industry can, in my view,
be considered a rather successful one.'!

Once the Mexican government realized that there were no realistic prospects of
further extending the Bracero programs, it changed course, abandoning efforts
towards its renewal and gradually retreating into a “hands off” approach vis-a-vis
Mexico—USA migration. This attitude has been characterized as “a policy of no
policy” (Garcia y Griego 1988). This attitude was matched on the US side by a simi-
lar posture, one described as “benign neglect” or of “permissiveness,” and the bor-
der became an openly revolving door. The combination of these responses by
Mexico and the USA produced a sort of tacit understanding between the two coun-
tries that was, in my view, rather functional. The migratory situation was character-
ized by a low degree of government intervention to permit the satisfaction of the
economic interests of the main actors involved—namely, employers and migrant
workers, each with its own distinctive logic. Thus, for approximately 20 years (since
the late 1960s to the middle 1980s), Mexican migration to the USA developed rela-
tively freely. It was characterized by a temporary and circular movement of work-
ers, which was generally seen by most observers as a satisfactory status quo (Rico
2002; Massey et al. 2002).

To keep the US labor market open to the Mexican labor force was a rather func-
tional Mexican response, considering that labor force entrants into the Mexican
labor markets were on the rise—mostly the product of rapidly population growth.
The response of “a policy of no policy” was also grounded on the premise that
migration flows were out of the control of governments due to the context of strong
demand and supply forces as well as of wage and development differentials. Such a
context made it almost fruitless to try to control, stop, or influence these migration
flows. From this perspective, the Mexican response (and the US one) can be consid-
ered rather successful. Of course, a price was paid by this “hands off” approach.
First, migrants were left alone to fend for themselves, almost completely neglected.
In addition, as perhaps a not-so-welcome legacy of this low involvement approach,
areticence to try to influence these flows took hold of Mexican polity and society.

The “Migration Dialogue” for Its Own Sake

By the middle 1980s, Mexico’s migratory responses had to change. The enactment
of the Immigration Reform and Control Act (IRCA) in 1986 marked the culmina-
tion of a prolonged US attempt to influence undocumented Mexican migration.!?

'The role of this program regarding the dynamics of Mexican migration to the USA is a matter of
debate. Some authors contend that this industry acted as a pulling force of migrants to the border
as a first step in their final journey toward the USA.

2IRCA was adopted after years of public discussions, congressional debates, and several failed
attempts—in 1981, 1982, 1983, and 1985—to pass similar legislations. The migration issue was
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IRCA was the first of a series of measures and policies to control this migration.'?
IRCA contained two major strategies for the purpose of interrupting undocumented
migratory flows. On the one hand, it required that all employers ask the appropriate
documentation from all potential employees, with fines imposed on firms that
knowingly hired workers without proper documentation. On the other, it mandated
that border surveillance be significantly enhanced, with major increases in resources
and policing personnel along the border.

IRCA, however, was not consistently enforced. Moreover, and quite importantly,
little was done to effectively check the demand side of the migration equation.
Revealingly, in order to avoid destabilizing firms and economic sectors traditionally
dependent on cheap and reliable labor, IRCA established several avenues for the
regularization of large numbers of farm workers (and other undocumented residents
in the USA) who met certain requirements. Of course, non-authorized Mexican
migrants greatly benefited from these measures.'*

As a result of the new US policy, the Mexican government was forced to adjust
its migration positions and attitudes. The previous Mexican attitude of “distancing”
itself from the USA, although functional, was no longer tenable. Thus, Mexico
reacted to the challenges posed by this new attitude of the USA by opening itself to
dialogue on migration issues."” This dialogue had two main purposes: a bilateral
treatment of migration issues (it could not be unilateral for a number of strategic
reasons) and the defense of migrants’ rights (Gémez Arnau 1990).

Mexico achieved some important rewards for its attempts to engage the USA
constructively. The results materialized mostly at the day-to-day administration of
deportable migrants at the local level; at the national level, it was not as successful.
Mechanisms and consultations were put in place to handle different migration mat-
ters at the border (Mohar and Alcaraz 2000). These local agreements significantly
advanced the stated Mexican objective of achieving basic protection for its migrants,
irrespective of their legal status.!® Fortunes were less auspicious regarding attempts
to engage the USA to bilaterally manage migration. However, this “dialogue
approach” might have been instrumental in laying the groundwork by establishing
contacts and confidence and by changing some traditionally antagonistic percep-
tions in both countries, thereby making it possible for the inception of talks that
eventually led to the “negotiating” attitudes of early 2001.

seen in the USA as a response to “the loss of border control,” particularly along its southern
border.

13US policies toward undocumented flows have not been exclusively designed to modify Mexican
flows, but since Mexican workers compose the majority among participants in these flows, they are
the most directly affected.

14 As a result of IRCA, approximately 2.8 million people regularized their situation in the USA;
about 2.1 million were Mexican nationals.

15The Mexican response has been seen as a good example of the model developed by the Mexico—
US Binational Study on Migration (Weintraub 1998).

1°Tn the 1980s, Mexico was a leader in advocating and drafting international rules to protect basic
human rights for all migrant workers. The UN adopted these rules in 1990 during the International
Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families.
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From Trade (an Indirect Response to Migration) to Direct
Dialogue

The North American Free Trade Agreement (NAFTA), which came into force in
1994, marked a watershed in economic policy and foreign relations within the North
American region (Canada, the USA, and Mexico). NAFTA was foremost a com-
mercial and investment matter. However, it was also envisaged, particularly by the
governments of the USA and Mexico, as a response to attempt to “deactivate”
migration from Mexico to the USA."” The idea was not new in the bilateral con-
text.!® This indirect response to migration relied on the expectations that the free
movement of goods and capital would attract foreign and domestic investments into
Mexico. Increased investments, in turn, would create sizable numbers of jobs and
would push wages higher, thus reducing migratory pressures. In other words, trade
would replace migration, as the NAFTA economies converged.'

NAFTA offered Mexico solid credibility to its often-stated position that the gov-
ernment does not encourage the emigration of Mexican workers.?’ Moreover, this
trade-for-migration approach was shared bilaterally. NAFTA can therefore be con-
sidered a very successful response to Mexico—USA migration. However, this bilat-
eral approach was not able to defuse the US “prevention through dissuasion” policy
that began precisely in 1993—-1994, which led to the continuous building of walls
and policing at the USA—Mexico border (Andreas 2006). Nor did it prevent the
enactment of the Illegal Immigration Reform and Immigrant Responsibility Act
(IIRIRA) in 1996, which set the stage for the contemporary US policy of mass
deportation.?!

Furthermore, NAFTA has not been able to create enough jobs to eliminate the
need for migration to the USA.?> Migratory trends continued to increase during the

"Expectations of lesser migratory pressures, as a result of trade liberalization, played a key role in
the acceptance of NAFTA, particularly among the US political class (Alba 1993a).

18 Commission for the Study of International Migration and Cooperative Economic Development
(1990).

The migratory approach behind NAFTA was linked to the “international consensus” regarding
the inter-relationships between free trade, economic development and international migration. See
Meissner et al. (1993). On the “migration hump” concept, see Martin (1993).

20¢“We want to export goods, not people™ is a sentence attributed to President Lépez Portillo (1976—
1982); later on, it was reiterated by President Salinas (1988—1994), one of the main architects of
NAFTA.

2ITIRIRA was a main element in the legislative strategy designed to create more difficult condi-
tions for unauthorized immigrants. Other legislative pieces that came into effect in 1996, perme-
ated by the same restrictive attitude regarding immigration, were the Anti-terrorism and Death
Penalty Act and the Personal Responsibility and Work Opportunity Reconciliation Act (PRWORA,
a law that reformed social welfare policy).

22Even before NAFTA’s enactment, skepticism abounded regarding the realization of the assumed
migratory outcomes of trade liberalization Various econometric exercises showed the difficulty to
significantly change the established migratory trends, at least within a meaningful time horizon,
given the considerable economic asymmetries between the two countries, the entrenched labor
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15 years after the passage of NAFTA (except during the recent recession). Estimates
for the period 1995-1999 add up to a yearly emigration of between 325,000 and
360,000 Mexicans. Estimates for the period from 2000 to 2005 set net emigration as
high as 500,000 emigrants. In fact, migratory intensity has continued to rise; it went
from 3.4 international migrants per hundred inhabitants during the first half of the
1990s to 3.6 during second half (Alba 2000).

NAFTA has not been a successful policy in reaching any meaningful economic
convergence between the North American countries; economic trends have actually
moved in the opposite direction (Alba 2008). One could argue that trade liberaliza-
tion has been insufficient to significantly modify the factors shaping the migratory
patterns of Mexico—USA migration. To be sure, other factors, more fundamental or
structural, are the main determinates of the observed migration trends: on the US
side, the combination of high economic growth and a continued demand for workers
and, on the Mexican side, the combination of recurrent crises, meager or unstable
economic growth, low demand for workers, and an abundant supply of labor. In any
event, Mexico has had its inconsistencies in migration management, just as US
migration management has been quite contradictory in the context of increasing
regional economic integration (Massey et al. 2002).

Thus it seemed that a long and difficult road was ahead regarding the manage-
ment of Mexico—USA migration (Alba 1999). Given the continuation of emigration,
Mexico focused again on protecting its migrants, reinforcing the traditional con-
sular activities in the USA. This “consular response” has a long tradition in Mexico,
and it has been seen as a rather effective and successful policy. The attempts of the
Zedillo government (1994-2000) to establish a migratory dialogue with the USA
were also primarily designed to minimize the damage caused by the hardening of
actions creating increasingly adverse conditions for border crossings.”* The legal
reforms in 1996 that allowed Mexicans to have double nationality (‘“the non-
renounceability of Mexican nationality”) had a similar purpose: to make it easier for
Mexicans living abroad—mostly in the USA—to enjoy a legal status that would
enable them to defend their rights more effectively.

From the perspective that migration was here to stay, other more long-term
responses emerged and consolidated through the 1990s and the early 2000s, with
the major aim of harnessing migration for development purposes. These responses
mostly involve two main policy domains: the productive use of remittances and the
search for a deeper engagement of Mexican communities abroad in the processes of
development of their own places of origin.

Regarding remittances, several programs have been implemented to improve
social and economic conditions in the communities of origin of the migrants. The
1986 “Mecanismo 1x1,” which originated in Zacatecas, became the “Programa

market interlinkages, and the numerous social and entrepreneurial networks that had been consoli-
dated over more than half a century of migration (Hinojosa-Ojeda and Robinson 1992; Alba
1993a, b; Garcia y Griego 1993).

2 The dissuasion policy, which intended to prevent border crossing, was blamed for an increasing
a wave of deaths along the border (Cornelius 2001).



3 Changing Fortunes: Mexico and Mexican—US Migration 47

2x1” in 1992 with the contribution of the Federal government into the program. In
1999, it was transformed into “Programa 3 x 1> with the participation of the munici-
palities.”* This program depends from the Ministry of Social Development
(Secretaria de Desarrollo Social). The budget allocated to fund this program—to
match the remittances committed by the migrants—has increased over time,
although not spectacularly; funded projects have concentrated mainly on road
improvements, water, sanitation, and electricity infrastructure, and “community
centers.” The developmental impact, locally and regionally, of most infrastructure
projects does not seem to have been highly significant (see Garcia Zamora 2006).

Regarding the relations of Mexico with its diaspora communities, the objectives
of the program for Mexican communities abroad (‘“Programa para las Comunidades
Mexicanas en el Exterior” 1990) included helping those communities to keep alive
their cultural links with their localities of origin, and encouraging their investments
in those same localities. This program was transformed (2003) into the “Instituto de
los Mexicanos en el Exterior” whose objectives have extended to the support of
initiatives designed to improve living conditions of Mexican migrants abroad by
supporting integration into their localities of destination. Although quite important
in relative terms, diaspora relations cannot claim significant results regarding major
productive or developmental changes in Mexico.”

While NAFTA did not prevent “the walling of the common border,” did not result
in “scaling down” emigration, and did not bring about regional economic conver-
gence, it did engage the USA in envisioning a NAFTA-Plus entity, where migration
to the USA from Mexico had a place?; “the spirit of NAFTA” can be credited with
the opening of opportunities to think about the possibility of a “NAFTA-plus”
agreement that would expand the labor mobility dimension within North America,”
or at least between Mexico and the USA. The spirit of NAFTA opened up spaces to
“rationalize” the migration of Mexican workers to the USA.

Confronted with the continuity of Mexican migration increasingly internalized
by specific US labor markets and the active integration of several productive pro-
cesses, the Mexican and US governments moved to craft an accommodating
response to those tendencies.

2Program name and other changes are related to the essence of the various approaches taken by
the State, Federation, and Municipality regarding relative financial contributions.

2The OECD has championed a migration to development approach to improve the conditions of
the countries of origin of migrants. See, Policy Coherence for Development. Migration and
Developing Countries, OECD Development Center, 2007.

2Once Vicente Fox was elected president in 2000, he declared himself in favor of an “open bor-
der” policy between the three NAFTA signatory countries. One major aim behind this move was
to reach an agreement that would liberalize the flows of Mexican workers, particularly towards the
USA. The initial reactions of the Canadian and US governments were unenthusiastic, if not overtly
antagonistic, to this initiative. However, the proposal opened up avenues to reconsider the migra-
tory issue between Mexico and the USA.

2Chapter XVI of NAFTA was meant to liberalize the mobility of technical and administrative
personnel, reflecting a view of the complementarities between the liberalization of the markets for
goods, capital, technology, and labor.
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In February 2001, the Fox and Bush governments initiated a bilateral dialogue
and negotiation on migration issues (Davidow 2004).”8 Apparently, the two govern-
ments were prepared to “achieve short- and long-term agreements that would be
able to handle migration constructively...” concluding with an “orderly system of
migratory flows”.? This initiative acknowledged the economic and social realities
underlying Mexico-USA migration, specifically that the US economy demands
many Mexican migrant workers, whose economic and social contribution must be
acknowledged (New York Times 2001).

These migration discussions and negotiations, coming nearly 40 years after the
termination of the Bracero programs, changed Mexico’s migratory agenda. They
forced the Mexican government to translate its major general principles and objec-
tives—respect for migrants’ rights and a safe crossing into the USA of its work-
ers—into specific proposals that, eventually, constituted the main points that Mexico
brought to the negotiating table.*® The migratory objectives became more extended
and specific. The agenda consisted of five major points: (1) regularizing Mexicans
living in the USA without appropriate permits or documents; (2) establishing a tem-
porary worker program that would incorporate a significant number of Mexicans;
(3) granting new immigration visas for Mexican citizens; (4) creating safe and
orderly conditions along the common USA—Mexico border; and (5) cooperating for
the economic development of the main migrant sending regions.’!

In terms of the changing fortunes of Mexican migration responses, this episode
turned out to be relatively short-lived and did not run its full course. The bilateral
dialogue and negotiations stopped abruptly due to the events of September 11, 2001.
The process of the migration dialogue and the negotiations cannot be blamed for the
failure of this response; it was an external event that made everything to collapse.*

The events of 9/11 brought about a radical change in the scenery; the new situa-
tion looked like a “new act”. However, there were important positive legacies of the
early 2001 bilateral migration rapprochement. The visibility that the migration phe-
nomenon acquired in Mexico’s political sphere was a plus, and Mexican society saw

% Davidow, the US ambassador to Mexico at the time, holds that it was a “negotiation that was
not a negotiation as such.” See Davidow (2004), particularly “The Negotiation That Wasn’t”
(pp. 217-232).

¥ Partnership for Prosperity. The Guanajuato Proposal, February 16, 2001.

300n the importance of this change, from the defense of abstract principles to the search of specific
goals, see Alba (2003).

3 The issues in the negotiations reflected main components of a proposal by the U.S.-Mexico
Migration Panel 2001, Mexico-U.S. Migration: A Shared Responsibility, Washington, D.C.,
Carnegie Endowment for International Peace/Instituto Tecnolégico Auténomo de México, 2001.
This panel was specifically designed to offer the two new administrations—Fox’s and Bush’s—a
series of guidelines for a bilateral policy on the matter.

21t is a matter of speculation what might have happened had the 9/11 events not occurred.
Certainly, arriving at any agreement was still a long way ahead. The US Congress was barely
involved in the various points of the agenda discussed by the executive branches.
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a reappraisal of migrants themselves and of the Mexican and Mexican—American
communities in the USA. Moreover, the fact that the USA willingly sat at the
negotiating table was not a minor achievement, as well as the US acknowledgment
of the productive role of Mexican migration in its economy. Finally, the fact that
Mexico moved from the realm of general principles to the realm of the definition of
specific objectives vis-a-vis Mexico—USA migration was also a step forward.

Shared Responsibility and Security Cooperation

The Emerging Context: National Security Priorities and Border
Controls

The terrorist attacks on September 11, 2001 led to a major reformulation of security
issues and facilitated the links between migration, the fight against terrorism, and
border controls (Givens et al. 2009). After 9/11, there was an acute sensitivity to
any commitment that appeared to impinge upon national sovereignty. The new pri-
orities for the USA around national security, the anti-terrorist struggle, and border
control made public support of any accommodation of migratory flows extremely
difficult.

President Bush’s Migration Reform proposal, announced on January 7, 2004,
can be regarded as a new US framework to deal with the migration issue. That pro-
posal made no mention of a special relationship with Mexico or of the reality of
economic integration in North America. Security considerations dominated the pro-
posal in its design of immigration policy, although it also included wide-open pro-
grams of temporary workers to satisfy the labor demands of the US economy.
However, the proposal clearly outlined the new US priorities: security consider-
ations first; economic considerations next.

The migration issue, already highly complex, became even more so after
September 11. Anti-immigrant (and, at times, specifically anti-Mexican and anti-
Latino) actors and agents raised their voices and their stakes in the migration
debate.*® The protracted discussions in the media and the various initiatives pre-
sented before the US Congress regarding migration reform did not produce satisfac-
tory outcomes for either side of the political spectrum (see Leal 2009). If any side
has gained, the “enforcement only” or the “enforcement first” camp has advanced
its positions to the detriment of the “comprehensive immigration reform” camp.

$The anti-immigrant (anti-Mexican and anti-Latino) offensive undoubtedly found support in
some of Samuel Huntington’s works: specifically in “The Hispanic Challenge,” Foreign Policy,
2004, March/April, pp. 30-45; and more generically in The Clash of Civilizations and the
Remaking of the World Order, Touchstone, 1996.
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The Principle of ‘“Shared Responsibility” and the Salience
of Security Cooperation

In Mexico, the complex links between migration, trade flows, integration of produc-
tion processes, border control, and national security gave rise to ample discussions
regarding the appropriate national responses and policies involving Mexican migra-
tion to the USA in the post-9/11 environment. In 2005, this effort resulted in the
crafting of a document entitled Mexico and the Migration Phenomenon, among
other initiatives.>* The new sets of responses advocated in that document were
spelled out in a rather explicit manner.

The key concept in the document is that of “shared responsibility,” indicating
Mexican willingness to do its part regarding various aspects of Mexico-USA migra-
tion. Second, the document underlines that managing migration should be bilateral
in nature; this position implicitly carries the demand that the USA acknowledge the
migrants’ contribution to its economy and society. This is in line with Mexico’s
long-held position regarding the management of Mexican migration flows to the
USA.

With the purpose of making the migration phenomenon a legal, orderly, and
secure process, important guiding principles, recommendations, and commitments
are set forth to diminish undocumented flows, to enhance border and regional
security, and to fight human smuggling and trafficking.

The document also clearly spelled out the responsibility that Mexico takes in
improving economic and social opportunities in the country. This will help people
remain in Mexico and facilitate the successful reincorporation of returning migrants
into their home communities. Mexico’s Congress endorsed this document in
February 2006° and Mexico’s government publicized key parts in major US news-
papers in March 2006*7 when important initiatives on migration reform were being
debated in the US Congress.

However, the Calderon government did not continue this strategy, instead it
followed a rather different course. It adopted a low-key strategy and an indirect
approach with regard to the migration issue. The administration read correctly that
the bilateral context changed dramatically after 9/11, and therefore changed course
in this respect from the previous Fox administration, retreating from making the

#*Mexico and the Migration Phenomenon was presented to the public opinion in October 2005.
This document was the product of a working group of government officials, lawmakers, and migra-
tion experts (members of academia and representatives of civic organizations).

31n this context, and to facilitate their coming out of the shadows, the Mexican government under-
took an active promotion (particularly in the USA) of the “matricula consular,” an ID card that
would better protect migrants. Nearly one million “matriculas” were issued in 2003.

3 “Concurrent Resolution” adopted on February 16th, 2006 by both, Mexico’s Senate and Chamber
of Deputies.

37 A Message from Mexico about Migration was published in The New York Times, The Washington
Post, and The Chicago Tribune, among other newspapers.
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migration issue a keystone of the bilateral relationship.’ Instead, the Calderon gov-
ernment retreated into a safe “consensual position,” which finds the answer to mass
emigration in national economic development and employment creation.® Thus,
early on it initiated a program to facilitate the “formal” hiring of workers (with
health and social protection, like retirement entitlements).** However, on the devel-
opment policy front it is business as usual; namely, the approach is confined to
promoting sound conditions to incentivize and encourage domestic and foreign pri-
vate investment. This approach has not changed even after the profound 2008 eco-
nomic recession, and so far, there has not been any significant response to the
adverse political and economic context that Mexican migration to the USA has been
experiencing.

The Calder6én administration has probably been more affirmatively responsive
than the previous administration to the security concerns of Mexico (and of the
USA). The priority of national security matters, the rule of the law, and the fight
against drug trafficking and organized crime is part of Mexico’s Northern and
Southern border policies that aim to transform both borders into secure and orderly
areas. This does indirectly affect migration from Mexico to the USA and transit
migration into Mexico.*!

In 2005, a decisive shift took place in what may be considered the main approach
to North American integration when the Security and Prosperity Partnership of
North America (SPP) de facto replaced NAFTA as the “umbrella institution” to
approach integration and governance issues in North America.* It is under SPP that
the Calder6n and Bush administrations signed in 2007 the Merida Plan to combat
all “unlawful flows” in the region (including Central America). Thus, migration
management issues are becoming an important component within this consolidating
institutional framework on regional security. However, the objective of legal,
orderly, and safe migration continues to remain elusive.

¥ The Calderén government initiated a “desmigratizacion” of Mexico—USA relations (namely, not
to center the bilateral relation on the migration issue). The term was not well understood, and
perhaps not the most politically correct one; thus, it was dropped completely from public dis-
course. However, the new orientation is essentially correct, in my view.

¥ There were expectations that the administration might pursue more “pro-active labor or employ-
ment policies” that could, eventually and indirectly, deactivate emigration. President Calderdn,
when running as candidate, pledged to become the President of employment creation.

40“The First Employment Program” was intended to facilitate job creation and the hiring of work-
ers by covering the employers’ part of the social security contributions during a specified period of
time. As of 2009, the program has not proved significant in creating additional formal employment
(“Juzgan planes para impulsar primer empleo,” Reforma, Oct. 17, 2011; “Un fracaso el programa
de primer empleo, considera la Coparmex,” La Jornada, January 13, 2008). In any event, the pro-
gram did not make any specific reference to the migration phenomenon.

#'Over the years, Mexico has made several attempts to improve the professionalization of migra-
tion personnel and to modernize its main migration agency.

“1n early 2002, Mexico and the USA signed a Smart Border Agreement.
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The Way Forward: Toward New Policy Orientations?

The emerging “Era of Restriction” poses multiple challenges to the crafting of
appropriate responses to Mexico—USA migration, both for the Mexican side and the
US side. The challenges are not minor, as can be deduced from the fact that both
countries are struggling to find appropriate responses. The differences between the
“principled document” produced in 2005 and the Calderén government’s “low-key
approach” clearly indicates that Mexico has not found a “state” response to deal
with this migration. The unresolved debate on immigration reform in the USA sug-
gests that the situation is no different north of the border.*

The scenario for a continuation of the “secular trends” of Mexican migration to
the USA is uncertain in the short to medium term. Confronted by an uncertain
migration scenario—an unfavorable, adverse, and restrictive context appears to be
the most realistic scenario—Mexico faces very difficult decision ahead. In my view,
Mexico must move toward “a new generation of responses’ that would complement
rather than substitute for the previous ones.

Two orientations should guide future Mexican responses to migration—the first
should be geared to respond to the migration phenomenon as such, the second to
respond to the migrants themselves. On the one hand, Mexico must look at its
development policies through the migration lens with the purpose of “deactivating
mass emigration.” On the other, Mexico has to support its migrants and would-be
migrants more actively. These orientations may look contradictory, but they are not.
Elsewhere I have labeled these orientations a “migratization” of public policies (see
Alba 2009).#

There should be a political decision, at the highest level, to improve domestic
economic and social opportunities and working conditions to encourage people to
stay in Mexico. I do not believe that the passage of Mexico’s demographic wave
through the working ages will end up deactivating emigration pressures. The
Mexican government must consider the forces of “migration deactivation pur-
poses” on its economic and social public policies. The country needs, once and for
all, to accelerate the pace of economic development and to reduce its regional eco-
nomic and social gaps. Since internal and international economic and social pro-
cesses of convergence require long periods for their maturation and achievement, it
is also essential to devise long-term economic and social policies that congruently
incorporate the goal of emigration deactivation. Mexico has to seriously consider
the desirability and convenience of implementing significant employment pro-
grams (of the type of “active labor policies™). Social policies have also a very
important role to play, although a limited one. As a noted social scientist wrote, “a

43 Although, de facto, a “restrictive response” has been taking shape and hold since 9/11.

“The process of factoring in “migration deactivation purposes” on the design of economic and
social public policies (see Alba 2009).
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successful social policy program can impact migration, provided jobs are created”
(Escobar 2008, 188).

Within this general policy development framework, there is ample room to fur-
ther institutionalize and strengthen the developmental implications and potential of
the various migration programs designed to promote development, such as those
that channel remittances to productive and social projects and those that are directed
toward the return, or “circulation” of its highly skilled migrants.

To respond to the migrants and would-be migrants, seeking the regularization of
those non-authorized that reside abroad should continue to be a Mexican priority. In
uncertain and adverse scenarios, Mexico has to move into the novel responsibility
of active engagement in the “preparation” of those wishing to emigrate and in a
more intense “exploitation” of all available legal and administrative dispositions—
in Mexico and the USA—to make this movement a secure, orderly, and successful
one, for example, to encourage labor procurement enterprises.

On the US side, extra political effort needs to be made to accommodate the eco-
nomic, social, and geostrategic realities of sharing a long border. There is a long
shared history of mutually beneficial USA—Mexico relations. Perhaps the moment
in not the most auspicious one for great bargains and ambitious visions,* but today’s
interdependent, globalized world requires pragmatic and accommodating migration
responses—be it in the form of some kind of “earned regularization” or through
some type of temporary migration programs.

A fair amount of rethinking will be needed to address the contradictions of
migration policies heavily driven by restrictive considerations in increasingly inter-
locked economic and social contexts. The challenge will be to constructively man-
age the enduring nature of the economic, social, information, and communications
forces at work even while looking at the entire process through the security lens.
Arguing in favor of a thoughtful revision of these issues is the realization that tight-
ened immigration enforcement is not likely to change the economic and social reali-
ties that build migration pressures.

The current dilemmas facing Mexico and the USA with regard to migration are
the same old ones. One of these dilemmas refers to the challenges for the two coun-
tries to devise avenues for orderly movement—whether temporarily or perma-
nently—of Mexicans willing to enter the USA. Another refers to the strategies for
both countries to engage forcefully and cooperatively to achieve a real “partnership
for prosperity” within a framework of a multifaceted, and never-ending, process of
integration.

4The Calder6n administration seemed to be aware that US policy was unlikely to change, even
more so given the recession and high unemployment in the USA.
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Chapter 4
The Wayward Path Toward Convergence
in European Immigration Policy

Alexander Caviedes

Abstract This chapter surveys the progression of immigration policies in Europe,
arguing that recent global economic developments have accelerated convergence.
After a discussion of pre-World War II immigration that illustrates substantial
differences in national policies, the chapter demonstrates how the postwar period
has witnessed greater economic convergence between European countries, which
has led to an increasing conjunction of immigration strategies among countries.
While Western Europe’s common peace and economic prosperity have proven
attractive for migrants from less developed and stable countries, a series of institu-
tions have also been instrumental in generating parallel policies. The UN Convention
on Refugees mandates common standards that have provided opportunities for asy-
lum seekers across Europe, while the European Union itself has produced common
legislation in areas such as family reunion, high-skilled migration, asylum standards,
and irregular migration. While national governments ultimately retain control over
the migration of non-EU nationals, global economic trends, personified by such
institutions as the EU or WTO, have ushered steadily increasing convergence over
the last 30 years.

Unlike the case of the USA, it is more challenging to establish clear-cut trends and
eras in immigration for Europe. Beyond the obvious point of Europe being com-
posed of many countries with different legacies and logics of migration, rendering
it difficult to distill one dominant tendency, Europe also differentiates itself impor-
tantly from the USA in that it has been a locus of both immigration and emigration.
When focusing on American migration, the emphasis is always on the singular phe-
nomenon of immigration, while Europe has experienced an almost unique transfor-
mation from being a sending region to becoming a predominantly receiving region
of the world. Since Europe served as a point of origin for immigrants to the
USA, European migration flows have also been somewhat reactive to US policy
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(Appleyard 2001) in a manner that is not true for the reverse situation. European
policy has not triggered greater or lesser flows from the USA, while at times
American policy has diverted migration flows from the developing world to Europe,
leading some “old world” policy trends to shadow those of the new world.

US immigration policy has developed in quite a singular fashion. While one can
easily characterize certain policies as being economically motivated—such as the
recruitment of Asians during the expansion of the railroad, or the Bracero program
of the 1940s through 1960s—during other periods one distinguishes the influence of
more “political” considerations. For instance, scholars have noted the nativism that
spawned the National Origins Act of 1924, which was intended to prevent immigra-
tion from Italy and Eastern Europe (Daniels 2002), while a more liberal, universal-
istic ethos underlay the 1965 Immigration and Nationality Act, which ran parallel to
the awakening conscience of a nation challenged by the civil rights movement
(Tichenor 2002). Since many of these types of motivations are quite national, and
therefore unique, it is unlikely that one would be able to discern equally coherent
patterns when looking at the European totality. Instead, when searching for common
trends, the organizing principle must be something larger and more overarching,
and here it is economic trends that offer the most compelling explanations.

Immigration is most commonly described and understood as possessing an
economic logic. The concepts of “push” and “pull” generally employed to describe
migration rest on neoclassical economic theories that seek to understand migrants’
individual cost—benefit calculations (Massey 1999). Indeed, studies have demon-
strated that the most significant factor determining migration flows is the economic
growth rate in the receiving country (Greenwood 1985, 527; Benhabib 1996; Karras
and Chiswick 2000, 665), and national immigration policies often operate in tan-
dem with and in reaction to such economic impulses. However, simply focusing on
the short-term reactions to economic growth fluctuations, or even longer economic
cycles (Meyers 2002), risks ignoring the impact of larger economic trends and
transformations. It is upon this context that this chapter’s delineation of different
eras and phases of European immigration policy rests.

While most European countries were sending nations, only a minority could also
be considered destinations of migration at the beginning of the twentieth century.
Those countries among the earliest to industrialize are also those that first welcomed
larger inflows of immigrants, usually from less economically developed fellow
European countries. While the First World War served to disrupt immigration in
Europe in a similar fashion as it did in the USA, afterward, in the absence of restrictive
immigration policy, the leading industrial countries of Europe reacquired their attrac-
tion for foreign workers. World War II led to another pause in immigration, although
some migration was imposed through forced labor regimes or expulsions.

Although the first section of the chapter grants a brief consideration of the
beginning of twentieth century, it is more useful to focus on the postwar period,
where clearer patterns become evident. Tracing the arguments of scholars such as
Messina (2007) and Bade (2000), the second section discusses the four distinctive
waves of European immigration since the end of World War II. The first and fourth
waves, characterized in large part by refugee migrations, still bear a political mark.
However, the second wave (featuring guest workers) and the third wave (constituted
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by these workers’ families coming to join them) are economic in origin, and even
the fourth wave itself has largely transformed into an economically motivated
migration. The third section closes the historical discussion by providing a brief
survey of the current European policy landscape and migration trends.

While it is possible to speak of periods of waxing and waning restriction, it is
clear that especially in the postwar period, such policy choices are related to larger
socioeconomic transformations that are commonly understood under the rubrics of
globalization or deindustrialization. The goal of this piece is to clarify the role that
such economic factors play in terms of both creating immigration pressures as well
as conditioning the responses of European countries. Thus, the fourth and final
section is devoted to describing the crystallization of these forces in the form of
European economic integration (read, the European Union) as well as further inter-
national institutions that have been leading the countries of Europe on a path toward
ever closer convergence.

European Migration in the Era of Industrialization

Immigration at the beginning of the twentieth century operated in tandem with, and
as a result of, the rapid industrialization of countries like the UK, Germany, and
France. As the manufacturing sectors in these countries began to develop, labor
began to move toward the factories, thereby creating labor shortages in agriculture
and mining in particular. It was into these branches that foreign labor first entered.
In particular, large numbers of Poles and Italians found employment in both Germany
and France, respectively. The response to the large influx of foreign workers was
restriction, but not solely in the form as was practiced in the USA as a result of a
similar influx from these same countries into the industrialized Northeast (Katznelson
1993). While there was some resort to exclusionist policy along the lines of the US
National Origins Act of 1924,! what we also see in Europe were a series of laws that
focused less exclusively on nationality, but rather had a central goal of regulating the
entry of foreigners into the labor market and restricting the rights of those foreign
workers (Castles and Miller 2009). British policy more closely resembled that of the
USA, in that the UK instituted the Aliens Act of 1905, largely with the intention of
screening out paupers or criminal elements (Garrard 1971), while the Aliens
Restriction Act of 1914 added a requirement that naturalization applicants have an
adequate knowledge of English, a condition that was supposedly rooted in Anti-
Semitic sentiment (Holmes 1988). The Germans and the French, on the other hand,
responded with legislation designed to protect the domestic workforce through the
introduction of identity cards and work contracts for foreigners to ensure that
employer-worker relations became more transparent, making it more difficult for
employers to undercut the domestic labor force by hiring foreigners who were either
unauthorized or receiving less pay or benefits than mandated (Bade 2000).

'"'Which set quotas that severely curtailed immigration from those countries from which the most
recent migration waves hailed (Italy, Poland, and Eastern Europe).
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A further point of differentiation between American and European immigration
are the connections forged under colonial auspices. There was not a great deal of
migration issuing from colonies back to Europe, with the exception of France, which
saw considerable migration from its African colonies (Castles and Miller 2009). In a
relative sense, this was especially true during the interwar period when immigration
to Europe experienced a lull in comparison to the years preceding World War 1.

The period up to the end of World War II was characterized by the institution of
a first generation of European restrictions on immigration and immigrants. However,
these were only salient concerns for the rapidly industrializing countries, resulting
in a divergence in European policies, because only that minority of European coun-
tries which were attracting foreign labor were involved in this trend. This was to
change after World War II, but even then, the transformation of the entire continent
into a destination for migration was far from immediate.

Postwar Europe and Incremental Convergence

World War II’s convergent impact upon European immigration reflects the common
inhibition of migration, but the period afterward has seen a progressive convergence
in policy that has been less a product of such large-scale disruption and rather more
sensitive to the larger backdrop of economic transformation in the postwar period.
Immediately following the war, most European countries experienced an influx of
refugees and displaced persons, and given the nature of the atrocities committed
during WWII, states were initially reluctant to set up stringent barriers, partly in
anticipation that much of this immigration would be temporary. Though one might
characterize this phase as being motivated by political and humanitarian concerns,
it is important to note that in some countries—especially in rebuilding Germany,
which was reintegrating East German refugees and other expellees from Eastern
Europe—there were also grave labor shortages in the aftermath of having suffered
tremendous manpower losses from the war.

The transition point between the first two phases of immigration is neatly repre-
sented by Britain’s European Voluntary Worker (EVW) programs, which recruited
workers from refugee camps (mainly Poles and Ukrainians) to work from 1946 to
1950. Though these workers were initially brought in because as white Europeans
they were expected to be easier to integrate than many of the British Commonwealth
subjects, their virulent anti-communist stances proved difficult to reconcile with the
strong pro-trade union attitudes of their domestic coworkers (Miles and Kay 1994).
After the cessation of this program, one sees social (read: racial) integration
concerns being promoted before the economic, as the British ceased recruiting
foreign workers and progressively began restricting the immigration path through a
series of laws in the 1960s that were intended to decrease migration from the
Commonwealths (Katznelson 1993).

Instead, it was Germany that assumed the mantle of being the central magnet for
foreign labor through a series of treaties that brought foreign workers to Germany,
initially from the Netherlands, but then also from Italy, Portugal, Spain, Greece,
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Yugoslavia, and ultimately Turkey. Austria and Switzerland were pursuing similar
strategies by the 1960s, as did the Netherlands soon afterward, although unlike the
German-speaking nations, it could also count on immigration from its former colonies
(Van Amersfoort 1982). France can also be likened to the Dutch in this regard, though
their programs targeted citizens from their former African colonies. Guest worker
programs were not only a response to the strong expansion of manufacturing during
the golden sixties, but they can also be considered as one of the major contributors to
the boom’s depth and transformative power (Kindleberger 1967). The connection
between economic growth and the large-scale relaxation of restriction is straight-for-
ward, although the protracted period of recession and economic slowdown that began
in the early 1970s did not herald a similarly correlated cessation of immigration.

The third phase of immigration is considered to have begun with the advent of the
oil shocks and the termination of worker recruitment programs throughout Europe
(France, Germany, Netherlands, Switzerland, Austria). However, it is characterized by
a trend that was already manifesting itself during the latter 1960s. The failure of most
countries’ guest worker programs to rigorously impose rotation systems upon foreign
workers (who were supposed to remain in the country for only a circumscribed time
period) resulted in many workers staying indefinitely. Often, they sought to bring their
families as well. Despite the termination of worker recruitment and the virtual closure
of the labor market to the unskilled, the number of foreigners in Europe continued to
rise as family reunion became the primary mode for entering Europe.

Table 4.1 indicates the percentage of foreign born in select European countries,
demonstrating that immigration continued during this period.? Thus, we see how the

Table 4.1 The development of foreigners as percentage of total population

Year Germany UK Austria Netherlands
1960 1.2 n.a. 1.4 (1961) 1.0

1965 2.7 n.a. 1.7 n.a

1970 4.9 n.a. 2.5 2.0

1975 6.6 n.a. 3.7 2.6 (1971)
1980 7.2 n.a. 3.7 3.7 (1976)
1985 72 3.0 4.0 3.8

1990 8.2 33 5.9 4.6

1995 8.8 3.6 9.0 5.0

2000 8.9 3.8 9.1 4.2

2005 8.2 5.6 9.7 4.2

2010 8.3 74 11.1 4.6

Source: Statistisches Bundesamt (Germany); National Statistical Offices (UK); Statistik
Austria: Bevolkerungsfortschreibung (Austria); C.B.S. Standstatistik (Netherlands)

2The chart indicates the slow and steady growth of immigrants in the population, even after recruit-
ment ended. The unchanging—and relatively low—percentages in the British case over most of
the period is the product of not instituting guest worker programs, plus the fact that most British
immigrants were not considered foreigners since they hailed from commonwealths and had British
passports. The recent decline in the Dutch figures can be traced to a change in the definition of who
is considered an immigrant.
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attempt to restrict immigration along purely economic lines was insufficient due to
the rise of family reunification and other liberal norms toward immigrants that
facilitated their permanent residence in Europe.

The fourth phase of postwar immigration was triggered by the fall of the Iron
Curtain and the unrest that ensued in Eastern Europe. The early 1990s unleashed
an eastern-based migration of refugees reminiscent of the first phase of migration.
This was most pronounced in Germany, which together with Austria not only
became the prime destination for refugees, but also for ethnic Germans who sought
to escape poverty and social marginalization throughout Russia and Eastern Europe
(Skran 1992).

The magnitude of these flows soon laid bare the slim and rather artificial dividing
line between the concepts of political and economic refugees. While the number of
asylum applications filed in all of Europe was generally below 50,000 until the latter
1980s, this number spiked to over 400,000 in 1991 (Hatton and Williamson 2005).
The response of some prominent European countries was to tighten up asylum poli-
cies and benefits, with Germany and the UK leading the way (Chapin 2000; Geddes
2000). Together with the economic growth and stabilization of the political situation
in Eastern Europe, this convergence in asylum practices had the effect of leading to
arather sudden decline of applications filed after 1993, dipping to under 100,000 by
1996 (Hatton and Williamson 2005).

While current overall numbers again approach 400,000, much of this can be
related to the increase in the number of countries that are now tabulated as constitut-
ing Europe (UNHCR 2014). The steady increases after the low of the mid-1990s can
be traced to increased applications to Southern European countries, mostly from
non-European applicants. With no foreseeable end in sight to the bleak economic
prospects and political turmoil of Africa and the Middle East, it seems likely that in
conjunction with the opening up of Western Europe to economic migration from the
East, the overall expansive nature of migration during the fourth phase will persist.

Current Policy Trends

What the above-mentioned restrictions in response to increased asylum seeking
failed to accomplish was staving off a resumption of foreign labor migration into
Western Europe. Transformations of the labor markets in advanced industrial coun-
tries, attendant to deindustrialization, have generated labor shortages in many
branches within the service sector, such as hospitality, construction, health care, and
information technology (Caviedes 2010). Since this flow of temporary and perma-
nent labor migrants hails in large part from Eastern Europe, it is generally subsumed
under the fourth phase of immigration, but one must note the quick transformation
from political push factors to clearly economic pull factors as prompting these
migrations. Not every country has opened itself up to labor migration, but the advent
of more flexible sector-specific policies has enabled more countries to begin.
Whether in regard to the unskilled, who are recruited to work in agriculture,
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hospitality, or food processing in countries such as Austria, France, Germany, Italy,
Spain, and the UK (SOPEMI 2008), or the highly skilled who are courted through
relaxed visa requirements by Austria, Belgium, the Czech Republic, France,
Germany, the Netherlands, Switzerland, and the UK (OECD 2008), it is clear that a
major component of countries’ interpretation of “managed” migration involves
responding to the particular pressures of sectoral labor markets.

For at least the first half of the postwar period, the differential levels of economic
development within Europe ensured that immigration policy was mostly a concern
for those countries attracting foreign labor. The economic development of Southern
Europe, in comparison to its state during the second phase, has meant that erstwhile
sending countries such as Italy and Spain prove increasingly attractive to labor
migrants from Eastern Europe as well as from Africa, where precarious economic
and security situations have pushed a new wave of immigrants toward Europe
(Stalker 2002). This has meant that countries that never before conceptualized
themselves as immigration destinations are encountering the challenges of control-
ling both the labor market and their external borders. One particular response on the
part of Spain and Italy, to institute amnesty and legalization programs, has met with
criticism from fellow EU members. Nations with more established immigration
histories, such as France and Germany, warn that such policies will only provoke
increased migration (Maas 2010). The narrowing differentials in economic develop-
ment within European countries—in contrast to those regions that are sending
migrants—has led to progressive convergence in policy and policy focus between
both the new and old countries of immigration.

With the narrowing of the socioeconomic gap between the North and the South,
and most recently, even somewhat between the West and the East, most Western
European countries have begun to face similar challenges in trying to maintain con-
trol over borders and labor markets. Migration flows do not necessarily originate
from the same regions, since, for example, migrants from Africa or the Middle East
are still far more likely to be destined for Southern than Eastern Europe. However,
the opportunities that attract such migrants and the type of sectors (agriculture,
care-giving, cleaning services, or hospitality) where they can find work are quite
similar, due to similarly low levels of regulation that lead to a higher incidence of
part-time, short-term, or even irregular work (Castles and Miller 2009). Therefore it
should not come as a surprise that the newly receiving countries are responding with
similar policy mechanisms that increasingly resemble those already in place in
established immigration countries.

One particular trend has been the recourse to bilateral agreements. Countries
such as Switzerland, Germany, Italy and France—to name some of the most promi-
nent—have rediscovered the policy tools used during the second phase of postwar
migration, when foreign workers had been attracted by employers and host country
governments through on-site recruitment in the sending countries. However, unlike
those bilateral worker recruitment accords of the 1950s and 1960s, the agreements
of today are designed not only to ensure that the recruited foreign workers are chan-
neled into the economic sectors of the host country’s choice, but also that the send-
ing country assumes responsibility for their workers once the periods of short-term
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labor are complete. In fact, in the accords between Italy and Romania, as well as
between Spain and Morocco or Ecuador, the host countries also stipulate the man-
datory readmission of irregular workers from those countries (OECD 2004). In rec-
ognition of the nexus between development and migration, European countries
often enter into partnership agreements where there is a promise of financial and
technical aid for developing countries in Africa in exchange for those countries’
promise to make greater effort to control migration flows that issue from or transit
through their countries. Examples of this would be Italy’s agreements with Egypt
and Libya, as well as that of France with Senegal (Panizzon 2009).

Yet, to suggest that this convergence in migration policy is solely a matter of
common responses to economic trends risks discounting the reality that this harmo-
nization of both intention and policy is orchestrated in large part by European and
international institutions that can command the compliance of the various European
countries. The following section explores the impact of such institutions, many of
which are primarily economic in nature.

Institutions as Promoters of Policy Convergence

One can speak of this convergence in policy occurring against the larger backdrop of
economic and civic transformations such as globalization, deindustrialization, devel-
opment, and liberal norms. As amorphous as these concepts may sound, there are also
concrete institutions—many of them in the form of international regimes—that place
a formal face on these abstract ideas and which play a guiding role in the process. Two
central regimes that have developed and left their imprint upon the postwar period are
the UN regime for refugees and asylum and the European Union. Both merit greater
discussion not only because of the rights they provide but also because of the types of
counterresponses they have elicited among European countries.

International Refugee Regimes

Politically, the ability of states to control immigration has been challenged by the
development of human rights that have made it more difficult to restrict access to refu-
gees, as well as migrants who are already in the country but lack the authorization to
remain or find work. The 1951 UN Convention Relating to the Status of Refugees was
instrumental in establishing a nonpolitical standard by which parties to the convention
were obliged to evaluate the status of individuals seeking asylum in their country.
The convention was initially designed to address postwar European refugees, but the
1967 Protocol expanded its scope in terms of geography and claims (Skran 1992).
This has meant that in terms of impact, the convention has assumed international rel-
evance, rather than being predominantly European in focus and application.
Nevertheless, there are still distinctly European obligations established through the
European Convention on Human Rights, to which almost every European country has
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bound itself. In particular, the French and British immigration authorities have found
their ability to expel foreign nationals who can demonstrate strong ties to their host
countries constrained by domestic courts that have referenced the guarantees of right
to family and life enumerated within the ECHR (Joppke 2001; Hansen 2000).

While there has been a convergence in the obligations imposed externally and
domestically (Hollifield 1992; Freeman 1998), these have also triggered a counter-
reaction in the form of domestic legislation to reduce benefits for foreigners or
asylum applicants (Geddes 2000). There has also been the attempt to share the
burden of harboring asylum seekers through the Dublin Regulation whose signatory
countries now insist that individuals apply in the country where they first enter the
territory of the EU. Furthermore, failure to apply for asylum in the first “safe third
country” through which an applicant has traveled can result in being sent back to
that country in order to apply. This should be read as an attempt by those countries
that most frequently serve as the final destination for asylum seekers (for example,
the UK, Germany, and the Netherlands) to reduce their exposure, but the “third
country” provision is also intended to legitimize sending asylees back to non-EU
conduit states, provided that the EU labels them as “safe.” While these most popular
sites for asylum claims often make the argument that these measures merely
compensate for the failure of other countries to adequately control their borders, it
is also the discrepancies between national policies that attract asylum seekers to
those countries where they believe they can best win asylum or at least find work
(either sanctioned or unauthorized) during the adjudication process. It is this recog-
nition of the implications of differential adjudication standards and, even more
importantly, benefits for those under adjudication, which has also been behind the push
to establish a common EU asylum policy.

European Integration and Liberalization

The single greatest reduction in the capacity of European nation-states to retain a
restrictive stance toward immigration has been European integration through
the European Union (EU). This began with the 1957 Treaty of Rome establishing the
European Economic Community (EEC), and subsequently deepened through the
creation of European citizenship in the Maastricht Treaty that established the EEC’s
successor, the EU. Citizens of the member states now enjoy the right to live and work
in the other member states, unimpeded by the usual provisions that require migrants
to first apply for residence and or employment (Hailbronner 2002; Geddes 2008).
While this creation of an EU internal labor market is in and of itself impressive (the
free movement of labor was first fully realized in 1968), this regime has only
expanded, and the focus of EU migration regulation has passed largely beyond its
internal borders and member states toward what are termed “third-country nationals,”
or citizens of non-EU countries.

3http://europa.eu/about-eu/basic-information/index_en.htm
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The individual member states of the European Union have been slow to embrace
common rules on the immigration of non-EU nationals. However, it is clear that
under today’s conditions of global competition, European businesses may require
individuals who reside in one member state—regardless of national origin—to be
free to travel to and work in other member states. These needs have been addressed
to a certain degree through EU legislation permitting long-term migrants (perma-
nent residents) to move freely within the EU, even when this mobility is not related
to employment.* More elementally, building upon the 1985 Schengen Agreement,
which was not an EU policy but an initiative among some of its members plus some
nonmembers, it is now possible for non-EU nationals to travel on a single visa
throughout most continental EU-15 states® plus Iceland, Norway, and Switzerland,
often without even being subject to border controls.

Despite the argument that there has been an extensive denationalization of migra-
tion control (Guiraudon 2001), the limits of national willingness to give up control
over access to domestic labor markets is highlighted by the protracted path in pro-
ducing any manner of EU legislation in the direction of a common labor migration
policy toward third-country nationals. Initiatives hailing back as far as 2001 failed
to capture the enthusiasm of sufficient numbers of member states (Caviedes 2004),
so at this point the Blue Card Directive of 2009° remains the only policy of note.
The Blue Card, which allows highly skilled foreign nationals to circulate throughout
the European Union following an 18-month probation period and then apply for
permanent residence after 5 years, is modest in its scope. However, it is based upon
a recognition of the heightened global competition for the “best and brightest”
attendant to the privileging of services over manufacturing. Since it is only an option
for those who already have a 1-year contract through one of the existing national
schemes, it merely adds an additional entry track designed to make migration to
Europe more attractive through the possibility of seeking employment throughout
the EU. Given that EU Justice Commissioner Frattini fretted that the EU is being
crowded out globally in the competition for skilled workers, 55 percent of which go
to the USA, while only 5 percent have the EU as their destination (Charter 2007), it
is unclear how much this rather tame policy will remedy this disparity.

A further international institution that presently impacts migration, and will
surely only continue to do so more in the future, is the World Trade Organization’s
General Agreement on Trade and Services (GATS), which establishes an interna-
tional labor migration regime for upper echelon positions within multinational
corporations, allowing them to shuttle high-level management and technicians from

*Council Directive 2003/109/EC of 25 November 2003 concerning the status of third-country
nationals who are long-term residents.
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2004:016:0044:0053:EN:PDF
3The 15 countries constituting the EU before the 2004 enlargement that brought in much of former
Eastern Europe.

¢Council Directive 2009/50/EC of 25 May 2009 on the conditions of entry and residence of
third-country nationals for the purposes of highly qualified employment.
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2009:155:0017:0029:en:PDF
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country to country. The obligations delineated extend outside the European scenario,
but the European Union precedes the GATS in terms of providing for free move-
ment of services, and more relevantly, service providers. Service providers may not
always be equated with migrants, since their employment activity is often shorter
and not regulated as part of national immigration regimes, but the former often
function as equivalents of the latter. Of particular impact has been the fact that EU
rules on services not only open the door to workers from EU member states, but
rather, European Court of Justice decisions and EU legislation have increasingly
extended the capacity of these rights to extend to third-country nationals under the
employ of EU member state enterprises (Hatzopolous 2010). Concretely, this means
that Latvian firms that are working on a project in Sweden can bring in solely their
own workers, even if some of these are not EU citizens, who would otherwise need to
pass through the formal migration process. In this regard, and somewhat surrepti-
tiously, the expanding regime in services has certainly opened European labor mar-
kets further than some countries anticipated. It is a sign of things to come in a
globalizing world where international free trade institutions facilitate the circumlo-
cution of national regulations.

Already in the 1990s, a Dutch study found that about 60 percent of immigration
was beyond government control, since roughly 30 percent of those immigrating were
already citizens residing in former Dutch territories, 15 percent came from EU coun-
tries, and 10 percent entered via family reunification policies. Only the remaining 40
percent were viewed as truly subject to control since they were either asylum-seekers
or attempting to access the labor market (Doomernik et al. 1997, 58). However, as
argued in the previous section, states are hardly free to determine asylum policy
given the high degree to which standards of evaluation are already established at the
international level through treaties which are as heavily, if not more, indebted to
academic and epistemic communities in their formulation as they are to the actual
signatory countries. When one also factors in the numbers of Eastern Europeans now
eligible to work in Western Europe, the above-mentioned study’s figure of 15 percent
hailing from other EU countries is surely too low as well. This would suggest that the
percentage of inflows over which the Dutch truly have “discretion” is far below
40 percent, and this should be seen as indicative of the impact that international
institutions have upon European countries in general.

Restriction under the Sign of Integration?

European integration has not only exacted a liberalizing influence upon migration,
but in reaction to the greater liberty of mobility afforded, EU member states have also
sought recourse in establishing a greater emphasis on border control and asylum
harmonization in an effort to reduce their vulnerability vis-a-vis third country nation-
als present in the fellow member states (Givens and Luedtke 2004). The Schengen
Agreement mentioned above is not merely an instrument of liberalization that
removes internal border controls among signatories, but in recognition of the
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exposure that signatories take on, the agreement also carries the requirement that
states strengthen their external border controls through rigorous identity checks.
This is coordinated by Frontex,” an EU agency created in 2004 to provide greater
coordination of external border patrols. Over time, the resources of Frontex have
been expanded so that it now counts helicopters, airplanes, and ships among the
resources at its disposal when coordinating and assisting joint missions among
national coast guards and border police. It was designed to create a common higher
standard of border control, particularly with reference to the Mediterranean countries
that struggle to control the entry of undocumented migrants and asylum seekers.
Frontex is not without its critics, as human rights organizations have warned that the
agency’s mandate is primarily to prevent migration, often at the cost of denying
potential asylum applicants the opportunity to make their case in a safe country.®

A further area where the EU has been active is in creating a common standard
for the deportation of unauthorized migrants, where it aims to send out a strong
message of credible enforcement measures while at the same time discouraging
member states from policies that are considered too harsh. The “Returns Directive”
of 2008’ obliges states to extend voluntary return periods of 30 days to expellees
before deporting them. In an effort to afford some protections to such migrants, this
legislation also sets up a return fund in the amount of €676 million for the period
2008-2013 to fund legal aid, limits reentry bans to 5 years, and strongly discourages
the detention of minors and families. However, provisions allowing for periods of
detention up to 6 months (with extension to 18 months), as well as the right reserved
for individual states to suspend the protections offered by the directive in emergency
cases where exceptionally large numbers of third country nationals constitute
unforeseen heavy burdens, have met with criticism from nongovernmental organi-
zations such as the European Council on Refugees and Exiles, Statewatch, and
Amnesty International. Whether one views the directive as impinging on states’
ability to police those they want to expel, or as enabling them to retain certain strict
policies that are now sanctioned by European consensus, it certainly provides further
evidence of the convergent influence of the EU.

Though the raison d’étre behind the EU is economic, and its immigration mis-
sion has been one of liberalization, there is no denying that much of its recent focus
has been upon the area of borders and security. While Huysmans (2000) and others
level the charge that the EU is “securitizing” the debate over immigration (see also
Boswell 2009 and Hampshire 2009), it bears noting that the targets of such common

7The name derives from the French, Frontiéres extérieures (external borders), and is the common
name for the actual: European Agency for the Management of Operational Cooperation at the
External Borders of the Member States of the European Union. Homepage at: http://www.frontex.
europa.eu/

$See press release from the European Council on Refugees and Exiles, internet retrievable at:
http://www.ecre.org/resources/Press_releases/1523

°Directive 2008/115/EC of the European Parliament and of the Council of 16 December 2008 on
common standards and procedures in Member States for returning illegally staying third-country
nationals.

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2008:348:0098:0107:EN:PDF
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European policy are essentially still economic migrants, unlike in the case of the
USA, where border security has been linked as prominently to crime and terrorism
as to economics. This may reflect that what is considered in need of protection in the
European context is not simply physical security from violence, but the security and
preservation of labor markets and extensive systems of welfare (Bommes and
Geddes 2000). This of course reflects the strains under which the welfare state now
operates in Europe and the actions of some countries that have deemed it necessary
to limit the circle of recipients in order to keep the entire system of benefits fiscally
sustainable. Whether one views the USA and Europe as equally beholden to secu-
rity and criminal rationales when they craft immigration policy, or whether one
believes that Europe remains primary fixation upon migration’s economic dimen-
sion, what is beyond dispute is that any discussion of European immigration must
be cognizant of the role of international institutions, and none more so than the
economically motivated European Union.

Conclusions

This chapter argues that trends in both the liberalization and restriction of immigration
policy in Europe have been dependent on economic trends. The accumulation of
common international obligations and ever increasing economic interdependence
has progressively eroded the ability and incentives for countries to remain on diver-
gent individual paths. Globalization, deindustrialization, and converging develop-
ment have had parallel impacts in terms of creating a greater sense of similar
migration challenges, as well as postulating common solutions to the changing
realities that European polities face.

While European thinking on immigration has also been impacted by the terrorist
attacks of the last decade, a comparison of European to American policy responses
would suggest the continuing primacy of an economic mindset for the former.
Having had a more extensive familiarity and experience with terrorism, many
European countries still view the task of combating terrorism as one that should rest
primarily in the hands of domestic law enforcement. Even when dealing with other
countries within a common EU framework, terrorism remains the province of
domestic police forces rather than immigration officials. Conversely, in the USA,
terrorism is viewed to a greater degree as an international issue, hence the closer
linkage between the “war on terror” and immigration control (as manifested through
the reorganization of the Immigration and Naturalization Service into three agen-
cies under the Department of Homeland Security). This has meant that while the
focus of both national and supranational European immigration initiatives has also
been directed heavily toward border control, in the European context this trend
remains to a larger degree a function of countries’ concern with the economic and
social integration of undocumented migrants than one of security.

As with any sweeping statement of this nature, the claim of the centrality of
economic rationales behind immigration policy is prone to being disproved by cer-
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tain individual examples or events such as the current refugee crisis. Yet, viewed
over time, and especially in relation to those countries that have experienced the
greatest amount of immigration, we see policies that were often initiated for
economic motives, and which still bear the mark of these sensibilities. At times this
has operated to the detriment of other considerations and has led to shortcomings in
the social and political integration of those who migrated. However, the purpose of
this examination of European migration is not to critique it in terms of effective-
ness or equity, but rather to point out the manner in which immigration policy and
migration trends have developed and continue to progress in concert with broader
macroeconomic trends.
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Abstract While policy makers and researchers generally focus on the effects of
deportation on crime rates and deportees, the effects of parental deportation and
detention on children are often overlooked. This chapter seeks to fill this gap, find-
ing that parental arrest often leads to loss of earnings, dependence on public assis-
tance and charity, and increased family hardship. In addition, the resulting separation
results in significant trauma and stress for both children and parents. Using in-depth
interviews conducted over 2 years, the authors were able to track children and par-
ents during the immediate and longer-term aftermath of a workplace raid or other
parental arrest. They found that detained migrant parents reported increased stress,
anxiety, and mental health challenges, as well as increased physical health chal-
lenges. Parents also reported that a majority of children in the study exhibited
important behavioral changes. It is clear that current US immigration policies have
substantial consequences for families with children, which will require large-scale
policy changes in order to ameliorate these effects on immigrant children, many of
who are US citizens.
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Introduction

From 2009 through 2013, the USA conducted 2 million formal deportations, and
another 1.8 million deportations without formal orders—the latter predominantly of
people apprehended on the U.S. Mexico border (US Department of Homeland
Security 2014). The large number of deportations—of both unauthorized immi-
grants and legal immigrants who have committed certain crimes—includes many
parents.! An estimated 100,000 parents with US-born citizen children were deported
between 1998 and 2008 (US Department of Homeland Security 2009), with another
205,000 parents deported between 2010 and 2012 (Wessler 2012). Both total depor-
tations and deportations of parents, though, have been falling since 2012. Recent
estimates place the unauthorized US population at between 11 and 12 million, and
the population of US children with unauthorized parents at over 5 million (Passel
and Cohn 2010). About 80 % of these children are believed to be US-born citizens.
This significant number of children, mostly US citizens, is at risk for parental depor-
tation under current US immigration enforcement practices.

These deportations have occurred against the backdrop of ongoing public debates
and policy deliberations over reforming the US immigration system. The current
system grants an inadequate number of legal immigration visas to meet family-
reunification and labor-market demands while failing to significantly deter unau-
thorized migration. Significant efforts to overhaul the system—including providing
a path to citizenship for 11 million or more unauthorized immigrants—failed three
times in the US Congress in 2006, 2007 and 2013. Comprehensive immigration
reform legislation has not advanced in the Congress since that time.

Absent a resolution to the complex issues surrounding US immigration policy,
the federal government increased its emphasis on finding, arresting, and deporting
unauthorized immigrants and legal permanent residents who have committed
crimes—especially serious crimes. Immigration enforcement mostly takes place
along the Southwestern border with Mexico, but it is also common occurrence
across the interior USA. In the interior of the country, large numbers of immigrants
have been deported following raids on workplaces, arrests at their homes, arrests
during immigration appointments and court dates, operations made by federal agents
and local police forces working together, and arrests of immigrants by the local
police in routine policing operations. Recent, significant policy changes under the
Obama administration, however, are reducing the pace of arrests and deportations.?

'These crimes include state and local misdemeanors such as traffic violations and drug possession,
as well as immigration crimes such as illegal reentry into the USA.

2In June 2011 the Obama administration issued guidelines that ICE officers conducting arrests,
detentions, and removals should focus on the most serious criminals and that ICE prosecutors should
exercise discretion by granting relief from removal to people who are not serious criminals and have
factors that prompt “care and consideration.” These factors include being pregnant or a mother nurs-
ing a baby but do not otherwise include being a parent. See John Morton, “Exercising Prosecutorial
Discretion Consistent with the Civil Immigration Enforcement Priorities of the Agency for the
Memorandum for All Field Officers, All Special Agents in Charge, All Chief Counsel, June 17,2011),
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Arrest and deportation have profound consequences for parents and children, the
consequences which are often overlooked during policy debates. To begin with,
unauthorized families tend to be low income, and the parents usually work at low-
wage jobs. Families that crossed the US border illegally or came in on visas and
overstayed them may have been separated for long periods. Parental arrest generally
leads to the loss of earnings and increased family economic hardship. Detention and
deportation separate parents from each other and from their children for extended
periods. Families sometimes split up permanently. Families also face uncertainty
while awaiting the outcome of their immigration court cases—which often take
months or years to adjudicate. And they may also suffer the stigma of arrest for immi-
gration and related “crimes.” As a result, many parents and children suffer significant
trauma and stress after immigration raids and other enforcement activities.

This chapter describes some of the consequences for parents and children in
these circumstances. It begins with a summary of data collection methods of col-
lecting and follows with findings in terms of family economic hardship, parental
mental health, and child behavior. The chapter closes with a discussion of policy
issues raised by the research and recommendations for US government action.

Methods

This paper documents changes in the well-being of families, parents, and children
following parental arrest for immigration-related reasons. It is based on research
conducted by the Urban Institute from 2007 through 2009 and published in two
prior studies (Capps et al. 2007; Chaudry et al. 2010). Findings are drawn from a
sample of 190 children in 85 families where parents were arrested in one of the fol-
lowing ways:

* A raid on a worksite, in which parents were arrested while at work;

* A raid on the home, in which children may have observed their parents being
arrested;

* Arrest of a parent while at an immigration appointment or court date; or

* An arrest during a routine policing operation, such as a roadblock or traffic stop,
that led to referral to immigration authorities for deportation.

http://www.ice.gov/doclib/secure-communities/pdf/prosecutorial-discretion-memo.pdf. In 2014, as
part of the Immigrant Accountability Executive Actions, the administration further narrowed the
priorities for arrests, detentions, and removals to threats to national security, felons, individuals with
significant or multiple misdemeanor convictions, and individuals entering the United States illegally
or committing other civil immigration violations since January 2014. See Jeh Charles Johnson,
“Policies for the Apprehension, Detention and Removal of Undocumented Immigrants” (DHS:
Memorandum for Thomas S. Winkowski, Acting Director, U.S. Immigration and Customs
Enforcement; R. Gil Kerlikowske, Commissioner, U.S. Customs and Border Protection; Leon
Rodriguez, Director, U.S. Citizenship and Immigration Services; Alan D. Bersin, Acting Assistance
Secretary for Policy, November 20, 2014), http://www.dhs.gov/sites/default/files/publica-
tions/14_1120_memo_prosecutorial_discretion_0.pdf.
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The sample was collected through in-depth interviews with parents or other
related adults during face-to-face sessions in their homes or other safe locations.
The sample was based on referrals from local immigrant advocacy organizations,
service providers, and churches. Because the sample was based on these types of
referrals, it is not a random sample of any group of arrested immigrants. We discuss
some quantitative data in this chapter, but our results are primarily drawn from the
stories we were told during the face-to-face interviews.

The interviews were conducted in six sites—four sites in which agents from
US Immigration and Customs Enforcement (ICE) arrested immigrants at their
workplaces; one site where immigrants were picked up at home or at immigration
interviews; and one site in which the local police referred people they arrested to
federal agents for deportation.? Our interviews were conducted over a period of 2
years and included interviews at two time points:

* In the short-term, 2—6 months after a raid or other parental arrest; and
* In the long-term, 9 months to nearly 2 years after a raid or other arrest.

Two of the worksite raids occurred more than a year before the study described
in this chapter began, and were the subject of an earlier, exploratory study. The
families in these two sites were only included in our long-term sample. For the two
other worksite raids, we conducted two interviews with the same set of parents—in
the short and long term. Unlike the worksite raids, the arrests in the other two sites
did not all occur at once, and interviews with parents in these sites are included in
the short or long-term samples, depending on when the arrests took place.

All interviews were conducted with arrested parents who had been released, or
with spouses or other family members of parents who had been arrested and detained
or deported.* The study team did not interview parents who were still being detained
or those who had been deported. Our sample generally included parents who were
appealing their deportation or otherwise had their deportation temporarily postponed.
Almost all of them faced eventual deportation, although a small minority eventually
gained work permits or permanent legal status after we interviewed them.

The study sample included immigrants from a variety of backgrounds. The larg-
est groups were immigrants from Mexico, Guatemala, other Central American
countries, and Haiti.

Of the children in the sample, two thirds were born in the USA (Table 5.1). All
children under three and 89 % of those aged 3—5 were citizens born in the USA,
while only a third of the adolescents age 12—17 were US-born. Many families
included a combination of older unauthorized and younger citizen children,

3The six sites were Grand Island, Nebraska (worksite raid in 2006); New Bedford, Massachusetts
(worksite raid in 2007); Van Nuys, California (worksite raid in 2008); Postville, lowa (worksite
raid in 2008); Miami, Florida (arrests by federal agents in homes and at immigration appointments,
between 2006 and 2008); and Rogers-Springdale, Arkansas (arrests by the local police over
a 6-month period in 2007 and 2008).

* About half the sample of parents were detained and separated for their parents for more than a
day. Eighteen parents, or about 20 % of the sample, were detained for a month or more. Twenty
families and 49 children had a parent deported by the time of our last interview.
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Table 5.1 Age and citizenship of children in study sample

All children US-born children
Child age Number Percent of total Number Percent of age group
Total 187 100 124 66
0-2 46 25 46 100
3-5 38 20 34 89
6-11 64 34 31 48
12-17 39 21 13 33

Note: Excludes three children whose parents did not provide age or nativity
Source: Urban Institute interviews with families in study sites

meaning that the older children would have difficulty returning to the USA if they
ever left. Thus, the mixed citizenship of children often complicated parents’ deci-
sions regarding whether to take their children with them when deported.

Findings: Family Economic Hardship

Loss of Parental Employment

Almost all of the families in our sample lost a working parent, because they were
detained, deported, or released but not allowed to work. After the worksite raids,
families lost workers who almost always had full-time jobs, consistent employment
histories, and earnings that made their families generally self-sufficient. Families
with workers at the meatpacking plants in two study sites averaged $650 per week
in income (more than $30,000 annually) before the raids. In both sites, almost all
families lost all their income in the short-term, and even in the long-term—9 or
more months after the raids—almost all of these families still had no income.

In three sites, most of the parents we interviewed had been released with elec-
tronic monitoring devices (EMDs) affixed to their ankles; these devices allowed
ICE agents to track their whereabouts. Respondents wearing bracelets were afraid
that ICE would find out they were working and arrest them again. One mother with
an ankle bracelet said she could not stay in any particular location other than her
home for an extended period because ICE might suspect she was working.
Respondents felt they could not physically do the work because of the discomfort of
the bracelet. In the words of one parent, “In fact, you can’t work. It’s uncomfortable
even just to walk.” Others found that employers would not hire them. In the words
of another parent, “You want to look for work, everybody knows already that you
got picked up, and so they are all afraid and no one wants to give you work, because
you, even though you’re afraid, go out to look and everyone closes their doors to
you.” It was particularly difficult for released parents to find any kind of work, even
informally, in smaller communities where there were fewer employment options
and where most people could identify those arrested in the raids.
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Lower Household Incomes

Loss of work led to substantial declines in family income following raids and other
arrests. In our long-term sample, family income dropped by about half. In one of the
workplace raid sites, average family income had dropped by more than 90 % in our
sample, and most families still had no income at all more than 9 months after the raid.
In another site, family income was still down about 75 % almost 2 years after the raid.
Most of the parents we interviewed had been released or had a spouse who was
in detention or later released. In general, the families in our study were released on
bond, with ankle bracelets, or under other conditions pending adjudication of their
deportation cases. In some cases their deportation proceedings had yet to occur,
while in other cases they were appealing their decisions. Many of these cases took
more than a year to be resolved, and some took more than 2 years. During these long
periods families were generally left with very low incomes and became reliant on
family members, friends, private charity, and in some cases public assistance.

Dependence on Private Charity and Public Assistance

In three of our study sites, communities responded to large-scale worksite raids with
substantial humanitarian relief efforts. In one site, a local church conducted a
national fundraising drive and raised almost $1 million to support over 50 families
for more than 6 months, and more than a dozen families for over a year. The church
provided money for rent, utilities, and other basic necessities, while families were
fed through food banks and regularly scheduled free meals. In the second site, the
raided employer worked with community organizations to raise more than $100,000
to assist families with rent, food, and other necessities. In the third community,
community based organizations (CBOs) worked with a statewide immigrant coali-
tion, a community foundation, and other groups in the region to raise money to
assist affected families. In all three of these sites, the majority of our sampled fami-
lies were dependent on private charity for at least several months, and a substantial
minority relied on such charity for over a year.

Arrests in two of the sites occurred in immigrants’ homes, at immigration
appointments, and through local policing operations. The arrests in these sites were
scattered over time and across geographic areas, and so there was no single “raid”
to attract the community’s attention. These operations received far less press atten-
tion, and communities did not mobilize as rapidly or comprehensively to assist
affected families. As a result, the families we interviewed in these non-workplace
raid sites did not have access to a privately funded safety net, and instead relied
primarily on friends and family members for assistance.

There was substantial use of public assistance in our sample, even though all the
parents we interviewed were unauthorized immigrants—who are generally ineligi-
ble for public assistance programs in the USA. More than 80 % of our sampled
families had US-born citizen children, and these children are eligible for public
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benefits regardless of the citizenship or immigration status of their parents. In our
short-term sample, very few families accessed benefits for their citizen children,
mostly due to fears about interacting with government agencies and reliance on
family, friends, and private charity. But in the longer-term sample, about half of
families participated in the Supplemental Nutrition Assistance Program (SNAP)—
which gives families money to purchase food at grocery stores. About a quarter of
the longer-term families participated in the Temporary Assistance for Needy
Families (TANF) program, which provides cash benefits. Together these programs
only provide a few hundred dollars in income monthly, and are inadequate to bring
families up to the US poverty level; however, in families with little or no income
they can provide a substantial safety net.

Public benefit use was concentrated in the three sites with substantial private
charity efforts. These three sites accounted for all of the TANF cases and 80 % of
the SNAP cases in our sample. In all three sites, the churches, CBOs, and other
groups providing assistance conducted outreach to let families know their citizen
children were eligible for these benefits, and sometimes had government eligibility
workers stationed at their service locations. But in the sites where no such linkages
were available through private charity efforts, families seldom accessed benefits.

Food Insufficiency

Economic hardship was universally high among our study sample, regardless of
whether families were able to obtain private or public assistance. One standard US
measure of hardship is “food insecurity,” defined as the “limited or uncertain avail-
ability of nutritionally adequate and safe foods or limited or uncertain ability to
acquire acceptable foods in socially acceptable ways” (Anderson 1990, 1598).
Measuring food insecurity involves a number of survey questions, of which our
study used the following:

e Could not afford enough food;

¢ Were not able to eat (could not afford) balanced meals:
¢ Reduced size of meals;

e Adults ate less than before;

e Adults experienced hunger.

About a quarter of the parents we interviewed in our short- and long-term sam-
ples experienced hunger sometimes or frequently after the immigration raids or
other arrests. Three quarters of those interviewed more than 9 months after a paren-
tal arrest had difficulty affording food and balanced meals. In overall national com-
parison samples, the rate of hunger is less than 5 % and rates for the other four
conditions are all less than 15 % (Coleman-Jensen et al. 2011).

Like other families on the margins of subsistence, our families generally devel-
oped strategies that minimized the impact of food scarcity on children, which meant
at times adults cut back on their own consumption. At other times it meant cutting



82 R. Capps et al.

back on the variety and quality of food, or choosing between food and other neces-
sities. For instance, a single mother of three told us she ate less during the months
after her arrest, but that the children sometimes refused to eat when they saw her not
eating. She would say “Sons, eat,” and they would respond, “Mommy, you eat first.”
She would pretend to eat more than she was really eating in order to get them to eat.

In other case, a single mother who had been arrested 3 months before our inter-
view described her coping strategy, “Not only did we have to cut the size of our
meals, we had to skip meals, because it’s not whenever you want a meal that you can
have a meal.” A third single mother in the sample, who was caring for her two chil-
dren and her niece after her brother was arrested, told us:

The kids have a lot of problems because sometimes I have five dollars for whole week and
the kids only have noodles and the kids will only eat noodles. And I’ll buy a gallon of water
and they’ll drink water and just go to bed like that.

In yet another case, a mother with two young children who was arrested and held
for 4 months related her difficulties meeting all of the family’s necessities,
“Sometimes we don’t pay the water so we can buy food. Sometimes we don’t pay
the insurance so we can buy food. Sometimes we don’t pay the light so that we can
buy food.” These kinds of difficult choices in providing their families with basic
necessities generated considerably anxiety in our study sample.

Crowded and Unstable Housing

Housing was families’ most costly basic necessity, and another area in which hard-
ship was pronounced after the raids and other arrests. In the three sites where fami-
lies received substantial amounts of charity and public assistance, housing was the
biggest ticket item. In one of the sites, the church that distributed assistance negoti-
ated with landlords, sought out lower cost housing, and forced families to move in
together to help stretch its resources to serve families for as long a time as possible.
Across our study sample, one in four families moved in with friends or family
members, or had others move in with them. In one case, a family of three moved
from a one-bedroom apartment into a two-bedroom house with seven other family
members. In another case, a mother with four children moved into a house with her
parents and two other family members. In a third case, a family rented out a bed-
room in their apartment to another couple and their two children. These more
crowded living conditions limited the amount of space available for children to play
and do their homework; they also led to conflicts among children and parents.
Families in our sample also moved frequently after one of the parents was
arrested. In one case, a landlord asked a mother who had been arrested to move out
of her apartment. In another case, a couple living with a mother who was arrested
and released with an ankle bracelet moved out because they were afraid that ICE
agents would come to the apartment and arrest them. The mother then moved to
another apartment, and once there another roommate threatened to move out. The
mother and her three children wound up staying in the living room of an apartment



5 US Children with Parents in Deportation Proceedings 83

they shared with four men. These frequent moves generated instability in families
and created further psychological pressure for parents who were also dealing with
loss of family income, difficulty finding jobs or other forms of assistance, and fre-
quently, separation from a spouse or partner.

Parental Mental Health

The combination of parental arrest, family separation, lost work and income, food
hardship, housing instability, and worries about the future led to increased stress,
anxiety, and other mental health challenges in our study sample. Large shares of
parents we interviewed reported mental health challenges, both in our short-term
interviews (2—6 months after their or their spouses’ arrest) and longer-term inter-
views (9 months or more after arrest). Respondents were asked six items, and a
large majority answered all six items—though there were some refusals. Respondents
reported whether (and how often) they experienced each emotion, choosing from
five answers on a scale (never, almost never, sometimes, almost always, or always).
In addition, respondents also described their mental health concerns in responses to
open-ended questions.

More than 40 % of short-term respondents said they always or almost always felt
depressed, nervous, anxious, or that everything is difficult (Table 5.2). A third
always or almost always felt hopeless, and a fifth felt worthless. There was little
decline in these shares in our longer-term sample (many of whom were interviewed
more than a year after arrest), suggesting that such mental health symptoms persist
in this population.

We did not randomly sample parents arrested in the sites, and so these rates of
mental health problems cannot be extrapolated to the population affected by the
raids and other operations we studied. The parents we interviewed, however, had
not yet been deported and were not in detention. Most were spouses of detainees or
had been released pending their deportation, although a few had experienced deten-
tion themselves. If we were to include detained and deported parents, these rates of
mental health concerns could arguably be higher.

Stressors Affecting Parental Mental Health

In the in-depth interviews, parents described a number of stressors that affected
their mental health after worksite raids and other arrests. Stressors included unpleas-
ant memories of arrest and detention, electronic monitoring via ankle bracelets, lack
of work, increased parental duties, uncertainty about the future, and denial of the
hopes and dreams that brought them to the USA in the first place.

Anxiety was sometimes triggered by interaction with authorities, and this was
true both for parents and their children. More than 1 year after being arrested
detained, one parent said she remained anxious, and whenever she spotted a police
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Table 5.2 Self-reported parental mental health

Depressed | Nervous | Anxious |Everythingis |Hopeless | Worthless

(%) (%) (%) difficult (%) | (%) (%)
2—-6 months after arrest (N=>52 parents)*
Never or almost | 10 6 25 17 25 52
never
Sometimes 44 33 27 37 38 21
Always or 44 60 46 42 35 21

almost always
9 or more months after arrest (N=36 parents)®

Never or almost | 19 14 19 33 28 36
never

Sometimes 44 31 33 33 42 39
Always or 33 53 47 31 25 22

almost always

Notes: Respondents included in the table answered at least four of these six items. Percentages
may not add up to 100 due to rounding

“Excludes three respondents with insufficient data and two caregivers who were not parents. There
were nine missing responses among those included

"Excludes 14 respondents with insufficient data and two caregivers who were not parents. There
were six missing responses among those included

Source: Urban Institute interviews with families in study sites

officer, she recalled her detention. At the time of the interview, she was still check-
ing in with ICE monthly, and told us that these check-ins triggered her anxiety.
Another said, “You’re really unsafe, in the park or whatever, because immigration
can show up anywhere and they can detain you.” A third parent said that said that
every time she sees a police officer or hears a knock on the door she fears that they
are coming to take her away:

I [would see] a patrol car, although it was a police car, I got scared. I would hear a little
sound or something and I would get nervous and, naturally, I would scare [my child]
because even when someone would come to knock ... on my door ... I would imagine that
it was them, so then I would go to my room, or if I was in the kitchen, well, I would stay
there, and I would call my husband ... this, this is happening ... little by little, it has gone
away ... I always, always remember that moment ... I imagine that they can detain me at
any time ... and, well, I always live with that fear, with that anxiety ‘what’s going to happen
to me? my child?’

Parents who were released with EMDs sometimes had adverse responses to their
ankle bracelets. One mother described it this way:

The life I’'m living now is not anything that I’d hoped for. It’s not a life for a human being.
It’s a life for an animal. I feel like I’m living in hell. I can’t explain. I can’t describe. It hurts
me and at night I have to sleep with this thing [EMD] and by day I have to charge it. In the
beginning I felt like it was insects walking around me. You see it left this mark. Sometimes
I want to give up. I feel like I lost my mind. I get depressed and I start shaking.
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Lack of employment also generated anxiety in our sample. One of the mothers
we interviewed was released but could not work for more than a year after her arrest.

I’m someone that likes to work, that has always been working. In fact, right now I feel—
maybe because of my anxiety, and I get hungry and eat... I’'m too fat right now, and maybe
that [then]... depresses me.

Increased family duties generated anxieties in many parents. A father took on
extra family duties after his wife was arrested for shoplifting by the local police—
who then checked her legal status and took her into custody. At the time of our
interview, about a week into his wife’s detention, he was responsible for three chil-
dren, including a newborn, and his elderly parents, both of whom were ailing. He
quickly grew depressed and did not know how to respond to the family crisis.

All the time ... now, I’m just looking at my watch; time goes by and I get nervous. Nothing
cheers me up but I also try not to be like that [depressed] all the time, when I feel that I
won’t be able to do something better [for my family]. I see anyone on the street and I tell
them, ‘I don’t know if you know anyone who can lend me money, I live in such and such a
place?’ ‘well, no’ [they say] ... right now, honestly, I haven’t cheered up.

Most of our sample waited more than 6 months for their deportation cases to be
adjudicated, and some had waited over a year by the time of our interviews.
Prolonged uncertainty about whether and when they would be deported increased
anxiety for many parents. Sometimes parents could not deal with the uncertainty
and left the country voluntarily. In one example, a mother of four was arrested and
released with an ankle bracelet. Two months after the raid, she was anxious almost
all the time because she did not have a court date and wondered how long she would
have to be in the country without a source of income. She was worried about her
family’s uncertain future:

Well, the truth is that my nerves have always been with me—nerves, anguish—I think we
all have them, a little bit sometimes and sometimes you try to find a way to be calm.
Sometimes you can’t even sleep. I think that ... I’'m never going to be thinking about things
calmly [or] positively, but instead I am [always] thinking, ‘what’s going to happen, when
are they going to send me a letter, what am I going to do with my children? Am I going to
send them away? ... [ don’t want to be apart from them. I’m going to suffer like when I left
them.” The day goes by and the days go by, and your mind is always working; the nerves;
the anguish.

Feeling constantly nervous hopeless and nervous, she voluntarily left the country
with her children in August 2008.

Many families had been working in the USA for some time and had dreams of
saving and investing in their home countries. One mother, whose husband spent 5
months in detention and was deported, had four children in the USA and two in
Guatemala. She told us that after her husband’s arrest, they could no longer send
money home to provide for the children in Guatemala, or to continue construction
on a home there. Additionally, they owed $4000 to smugglers. In her words, the
arrest of her husband was:

A striking blow because we came here to work and make something for our family. But right

now it is sincerely like we failed. ...I feel hopeless because it’s very expensive on your own.
Without money, without a job, and, I feel desperate because my children say, ‘mommy, I need
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this’ and I can’t give it to them ... When we were both here, well, I felt really comforted
because at least ... we’d worked, but we knew that we could give our children what’s necessary.
But, like this, not anymore ... there’s no way out, the children are always asking for things.

After the raid she had no income and was dependent on a local church for rent,
food and other basic necessities. When her husband was released and deported, she
decided to return to Guatemala with the children.

Impacts on Parental Physical Health

Some parents experienced difficulty sleeping in addition to the symptoms listed in
Table 5.2 above. In one case, a couple was arrested in a worksite raid; the mother
was released the same day but the father spent 6%2 months in detention before being
deported. Immediately after the raid, the mother described how her thoughts keep
her up at night. “Sleep won’t come for me because of all the thinking—at one, two
in the morning I’m awake. I can’t sleep unless I take an Advil pill to sleep ... [ can’t
sleep from thinking about a lot of things that are going to happen.”

In a few cases parents said their arrest aggravated existing medical conditions.
Before one of the raids, an asthmatic mother had been able to stop using her inhaler
because her condition improved. After her arrest, she started having attacks every
20 min and waking up at least twice a night, gasping for breath. She lamented,
“[now] I always need to have inhalers.” In another case, a diabetic mother was con-
trolling her condition with diet before she was arrested. After her arrest, her blood
sugar rose, and she started using insulin. She went to the emergency room following
a diabetic attack. She was released from ICE detention with an ankle bracelet, which
caused swelling, irritation, and numbness in her foot; she worried that her toes were
getting infected and could potentially be amputated.

Other interviewees said they had never experienced health problems before their
arrest, but developed them afterword. Headaches were the most common complaint.
One woman explained that her headaches made her sick for days to the point where
she could not walk: “I got a headache... and I couldn’t eat and I felt very weak.”
Another woman said that her headaches got so bad that she cut her hair. She
explained: “I can’t stand it, I have headaches and I can’t stand the weight of my hair,
I can’t stand anything on my head.”

Thoughts of Suicide

In the most extreme cases, parents told us they had contemplated suicide, although
no one that we know of followed through on these thoughts. One mother told us she
was overwhelmed whenever she thought about being deported to Mexico:

When your nerves get a hold of you, you want to go crazy. What scares me a lot is going [to
Mexico] because I don’t have anything over there. I don’t have a house or savings. I don’t
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have anything ... I don’t want to go, because I know that I can work [here]. I am a hard
working woman, and I know that [my children] won’t be lacking anything here but over
there they will, and it’s a very different life over there, and that depresses me a lot, and here
they told me that they were going to help me so I can have a psychologist and I'm
waiting.

For weeks after her arrest, she had a difficult time fighting depression and would
call her mother to talk about what was happening. She began taking sleeping pills:

‘I could not sleep and when the depression from sleeping got a hold of me I did not want
daybreak to come...” Her friends told her to sign up to see a psychologist, but there was
a waiting list.

One of the fathers we interviewed twice grew more depressed between the two
interviews with him. In the first interview, 2 months after his arrest, he said he had
a very difficult time adjusting to life after his week-long detention. He spent a lot of
time in bed and would often not want to get up: “It’s difficult ... The raid finishes
you, it leaves you at zero, and it’s difficult to cheer up because, you see, you're
going to lose everything, everything, everything, you’re going to lose everything.”
He found part-time work after his release but was not able to keep the job. Like
many other respondents, he bemoaned the loss of his steady paycheck after the raid,
“[I felt] desperation about ... my job, it’s been three, it was, almost four years at this
same job and it was a company that gave you opportunities.”

During our second interview a year later, he described a series of further misfor-
tunes. He struggled to find work, and lost another job he had secured through a
temporary agency. His wife also found work but lost her job after a few months. His
wife had given birth to a stillborn baby, and his mother in Mexico died. He blamed
himself because he was no longer able to send her money for her diabetes medica-
tion. Ashamed that he was unable to provide for his family, he suggested to his wife
that they and their son commit suicide by taking poison. His wife refused and talked
him out of it. He described his anger:

This country at the beginning gave me a lot but it has taken even more from me. And I don’t
want it to take anything more from me. It’s very ugly. I'm very angry ... Not just me, but so
many people they have arrested that had no prior problems with the police.

Support from Family, Friends, Churches, and Mental Health
Professionals

Few of the parents who reported mental health challenges had received professional
help. Two of our respondents received counseling while still in detention. Others
often found counseling help through referrals from their lawyers, community orga-
nizations, churches, and the schools their children attended.

In one case a mother was arrested alongside her husband in a worksite raid; she
was released to care for her children, but her husband was detained for several
months and then deported. In our interview, she answered that she almost always or
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always felt depressed, anxious, nervous, hopeless, worthless, and that everything
she tried to do was difficult. She had been a survivor of domestic abuse and through
that experience had learned to build a support system. She said she tried to face the
emotional challenges that followed the raid, while keeping her thoughts to herself
and shielding her children. “It can be very difficult, but it’s just that ... to make sure
that my children don’t go through the same things I am feeling, and I also have to
try to cheer up, to cheer myself up a little bit.” Her lawyer referred her to a male
psychologist, who did not allow her to bring her children to her first (and only) ses-
sion with him. Later, she sought help from the children’s school and was referred to
a female counselor, who allowed her to bring her children along to talk about what
had happened since the raid. After speaking with the counselor, she said she learned
to talk to her children about things and confide in her landlord. Although she would
still spend entire days not doing anything, she no longer felt worthless—as she did
right after the raid. “I can say that I used to say [that I was worthless] before but not
anymore,” she said. Referring to her children as the source of her strength, she con-
tinued, “T have two very important reasons not to stop feeling valuable.” At the time
of our second interview, more than 9 months after her arrest, she was still uncertain
about whether she would be deported to Guatemala.

Another mother, who told us she considered her life worthless after the raid,
stopped eating regularly and relied on sleeping pills to fall asleep for months after
the raid. Her friends encouraged her to see a counselor and she ended up seeing a
female counselor for 8 weeks. She felt the psychologist helped her deal with her
depression and her children: “I was kind of depressed. She helped me a lot. [She
talked to me] about how to behave, how to understand myself, how to be patient
with my girl.” After the counseling, she took English classes 2 days a week, and
found the classes engaging and relaxing. Almost a year later, although she was still
wearing an ankle bracelet and awaiting the outcome of her deportation appeal, she
said that she rarely felt depressed and cheered herself up by spending time with her
daughters and staying busy: “I want to imagine, well, live the day with my daugh-
ters, and the important thing is to be together... I clean the house every day, so that
I’m not in my head thinking too much.”

Others who wanted professional health had trouble accessing it, mostly because
of cost. A woman in our sample who was suffering from depression lamented, “[it’s
available] only if you pay, I don’t have the resources and they said here at the church
that they were going to bring someone but no, they weren’t sure.” Another mother
who was often paralyzed with anxiety confessed, “But imagine, that is, if I get help,
you have to pay and where am I going to go to [get the money] to pay? Maybe I
could look to [friend’s name] but it makes me sad to bother her... I’'m not one of
those people who goes around bothering [people].”

Some of those suffering from health problems associated with their mental health
saw doctors who treated outward symptoms with sleeping pills, antidepressants, or
other medications. In one of the study sites, a doctor in a nearby clinic prescribed
Prozac to over a dozen parents who had experienced headaches, stomachaches, and
signs of depression after their arrest.



5 US Children with Parents in Deportation Proceedings 89

Other respondents said they relied on assistance from churches or their personal
faith to cope with the psychological and emotional problems that followed their or
their spouses’ arrested. One respondent described her faith in God, “I just trust in
God and I know that he is the only hope.” Another said, “I always felt very sad, very
alone. I would feel that the world had ended, but thanks to God there is a light that
shines on you and, like my mother said, ‘If you fell once, you’re going get up and
you’re going to come back.” A third respondent told us that the Bible lifted her
spirits, “When I feel downhearted, I grab my gospel and that lifts my spirit, my soul
and with that it’s like it encourages me to walk over everything and it’s what’s keep-
ing me standing now.”

In some cases, clergy and parish members helped respondents cope. In one
case, a pastor took one of our respondents, whose husband was deported, to the
emergency room because he was worried about her health. The pastor and her fellow
parishioners called her frequently, and regularly came to her house to check on her.
She told us:

He was trying to give me a sense of life. That life is not over. That was good. It was good
for my well-being....I believe more in prayer. Once I pray I’m fine. Now what I do is I'm
trying to go to mass every morning. That’s better for me. ... I feel good when I come here
[church].

Some respondents drew strength from their parishes, where many members had
experienced similar events. In one such case, a respondent told us:

The church ...had a meeting with all the people who went to confession and almost every-
one was saying the same thing: what was happening. So I felt that my heart was cheering
up, too because it wasn’t just me that was going through this. I felt good and it cleared up
my thoughts, my heart to heart all of that. I’'m calmer.

Finally, the most frequent source of support parents mentioned were their own
families and friends. One interviewee had this insight: “I think that instead of sepa-
rating us, [the raid] has brought us all together as a family because we’ve learned
that when one suffers, we all do.” Many detainees also mentioned that their chil-
dren, in particular, gave them strength and comfort. “It’s because of them that my
spirits have risen,” confided one mother of three. When asked what kept her going,
one mother responded: “Taking care of my [2-year-old-son] son who’s here with me
and when he kisses me, he hugs me, and he says ‘I love you.””

Impacts on Child Behavior

The children also suffered changes in their mental health and well being following
the arrest of their parents. We did not directly assess their mental health, but instead
asked parents to report any significant changes in their children’s behavior since the
raids or other arrests. We asked about eight specific behaviors (Table 5.3), and then
asked parents to describe in more detail how these behaviors changed.
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Table 5.3 Parents’ reports of changes in children’s behavior

2-6 months after parental 9 or more months after parental
Behavior change arrest* (%) arrest® (%)
Eating 68 43
Sleeping 66 41
Crying 60 47
Being afraid 54 33
Being anxious 42 23
Being withdrawn 42 43
Being clingy 40 54
Being angry or aggressive 36 41
Three or more changes 68 36
Four or more changes 56 25
Five or more changes 40 18

“The percentages exclude missing data and employ different denominators ranging from 92 to 120
(out of 133 children)

"The percentages exclude missing data and employ different denominators ranging from 55 to 77
(out of 112 children)

Source: Urban Institute interviews with families in study sites

Parents reported significant behavior changes in four or more areas for a major-
ity of children in our short-term sample. By the time of our longer-term sample,
this share had fallen to a quarter. On most of these indicators, behavior difficulties
subsided over time. Nonetheless, there were significant shares still experiencing
these changes 9 months or more after their parents were arrested.

Impact of Family Economic Security

Family economic insecurity was associated with changes in children’s behavior in
some of the study families. In particular, housing instability and crowding often led
to behavior problems. In one case, a mother and four children moved into the grand-
parents’ basement after the father was arrested in a workplace raid. The mother
struggled to get the children to go to sleep at a regular time and sometimes had to
resort to punishment. At the time of our visit, her oldest son (age 11) was staying up
late and would sometimes leave the house and stay out until 10:30 p.m. The eating
habits of the oldest daughter (age 9) changed, and despite her mother’s best efforts,
the girl continued to eat irregularly and lost weight:

She stopped for a few days after the raid but it was as a result of what was happening ... You
would tell her, “do you want strawberries?” And you take them to her but she wouldn’t eat
them. And she would always say, “I’m not hungry” ... and she was the same at school. At
school, they also told me, “She’s not eating,” “We’re worried that she won’t eat” ... I beg
her to eat. I tell her, “go eat.” She loves peanut butter and jelly sandwiches ... and I give her
one ... [but] she lost her appetite. She’s not very hungry.
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Fears of Arrest by Immigration Agents or the Police

Families were often paralyzed by fear that immigration agents would come to their
homes and arrest people—even in the sites where all of the arrests were carried out
in worksites and not in people’s homes. Parents and children shared these fears, but
children tended to act on them more often. For example, an 8-year old boy whose
mother was arrested in a worksite raid was afraid every time a stranger came near
his home:

He always [thinks] that immigration is taking people ... He gets nervous, he starts to cry,
closes the curtains and when someone knocks he tells me, “Mommy: immigration”... He
sees someone walk by and says, “Mommy, someone went by, hopefully it’s not immigra-
tion.” Yesterday, we were getting ready to go to church—and I don’t know how he saw the
window—he said, “Mommy, look, there goes someone from immigration. Who are they
looking for?” he asked me. He has those moments all the time.

Another 8-year old boy, who had seen his father arrested at gunpoint in their home,
no longer trusted the police. According to his father, the son and his friends “see the
police and run home...sometimes I go to visit them and, well, I'm there and they
come in running and shutting the door because they say that the police are coming.”

Separation Due to Parental Detention or Deportation

Long-term separation from a parent was especially difficult for some of the children
in our sample. Children were separated from parents for lengthy periods either
because a parent was detained—in some cases for several months—or was deported.
Parents often struggled with what to tell children about what happened to the par-
ents who had been arrested and did not come home. In one such case, a mother and
father were both arrested in a workplace raid; the mother was released, but the father
served 5 months in jail and then was deported. The mother told the three sons that
the father left to find work and would return home soon; they later found out he had
been arrested and detained. The youngest (age 4) would not talk to anyone, and the
middle child (age 5) stayed by himself most of the time. The oldest (age 13) became
sad and withdrawn:

He was sick from depression because he was very sad ... and he would tell me, “don’t talk
to me” and he was like that for almost an entire month. Now [that happens] less because
they talk to my partner by telephone and ... we talk with him sometimes once a week.

In another family where both parents were arrested and the father was kept in
prolonged detention, the two boys started fighting. The mother was particularly
concerned about the younger boy (age 4):

Before, they played fine, but not anymore; sometimes they fight. I don’t see them being
closer; instead, well, we used to support each other and when something would happen my
husband would tell them, “don’t fight” and now they don’t listen and when the little boy
fights with the older boy he says, “I want my daddy,” and I don’t like it.
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Reaction to Ankle Bracelet

Women who were arrested and then released with an EMD on their ankles com-
prised a large share of our study sample. In many cases these women told us they
were stigmatized by wearing these ankle bracelets, and the stigma affected their
ability to find housing, secure employment, and interact with people outside their
homes. As described earlier, some parents suffered physically and psychologically
from wearing bracelets as well.

Having parents wear ankle bracelets also affected children’s behavior. For
instance, a 2-year-old boy whose mother was arrested at home and fitted with an
EMD started behaving more aggressively, and his anger appeared directed toward
the ankle bracelet. When the mother charged her bracelet for 2 h each day, the tod-
dler tried to be patient but soon wanted his mother’s attention. He sometimes pulled
the cord his mother used to charge her monitor out of the wall. “To begin with,” his
mother said, “he didn’t listen much but ever since that day he’s gotten worse. He’s
more violent and throws stuff on the floor and hits himself. Sometimes he pulls the
thing from my foot. But I can’t explain it to him because he won’t understand.”

In another case, 4-year old fraternal boy/girl twins saw helicopters arrive on the
day of a worksite raid. Their father was detained and deported, and they had not
seen him again at the time of our interview. Their aunt was detained and released
with an ankle bracelet. Then their aunt and cousin moved in with them, and the
twins began playing with their cousin. Their games included a version of “cops and
robbers” where one group played the role of immigration agents and the other(s)
pretended they were immigrants fleeing from a raid. They chased each other, as if
playing a game of tag, and said, “I’m gonna detain you. Let’s take you to jail.”
Sometimes they used a tool to grab things off the floor to grab each others’ ankles
while in pursuit.

Discussion and Conclusion

Our research suggests that immigrant families with children face substantial eco-
nomic, emotional, and psychological difficulties following the arrests of parents in
immigration raids. In particular, parents are separated from children for extended
periods when they are detained or deported. Although many of the parents we inter-
viewed had been arrested and released, these parents were generally unable to work
to support their families, and their family incomes mostly disappeared as a result.
Economic hardship experienced by families included loss of income, difficulty
affording food, doubling up on housing, and moving frequently. Many families we
interviewed had virtually no income at all for months—even more than a year—
after parental arrest, and during this time they were entirely dependent on their
friends and family members, private charity, and public assistance for their survival.
The depth of family economic hardship is indicated by the large amount of assis-
tance required—in the most extreme case, almost $1 million to support about 50
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families for almost a year. But many families go without substantial assistance,
especially in cases where the parents were arrested in their homes or by police on
the street, rather than in high-profile worksite raids. In these cases, which comprise
the bulk of interior arrests of unauthorized immigrants, the families suffer more
quietly and with less visibility.

Separation of family members combined with economic hardship and the stigma
of arrest and detention to generate substantial psychological stress for parents and
children. Following their arrest or the arrest of a spouse, parents described multiple
symptoms including depression, anxiety, and feelings of hopelessness and worth-
lessness. Parents’ symptoms were exacerbated by stress and worry over inability to
provide for their children, prolonged separation from spouses, discomfort and
stigma associated with wearing ankle bracelet tracking devices, and uncertainty
over whether and when they and/or their spouses might be deported. Children simi-
larly experienced these stressors, which affected their eating, sleeping, and behavior
patterns. Children also confronted their parents in various ways, including aggres-
sion and withdrawal, and acted out their fears and concerns in creative games.

Taken together our findings suggest that current US immigration policies, which
focus heavily on arrest and deportation of unauthorized immigrants, have wide-
spread and substantial consequences for families with children. The prospects for a
major reform of the US immigration system remain uncertain. The most substantial
reform of course would be the legalization of a substantial share of the estimated
11-12 million unauthorized immigrants currently in the country, focusing on those
with extensive work experience, well-settled families, and no criminal history. Such
amass legalization paired with reforms that reduce future unauthorized flows would
obviate the need for large-scale arrest and deportation operations, and prevent more
immigrant families from being traumatized in the ways we document here. But the
U.S. Congress failed to pass immigration reform legislation that it considered in
2006, 2007, and 2013.

In the absence of immigration reform legislation, the Obama administration has
taken administrative steps to protect certain large, well-defined groups of unauthor-
ized immigrants from deportation. In June 2012, the administration announced the
Deferred Action for Childhood Arrivals (DACA) program for certain unauthorized
immigrant youth ages 15-30 who had arrived in the United States before age 16 (US
Citizenship and Immigration Services 2012). DACA grants deferral of deportation
and work permits for two years, renewable. By September 2015, 700,000 youth had
received benefits under the program (US Citizenship and Immigration Services
2015). In November 2014, the administration announced an expansion of DACA as
well as the Deferred Action for Parents of Americans and Lawful Permanent
Residents (DAPA) which would grant similar benefits to parents of US citizen or law-
ful permanent resident children with at least five years of US residence. DAPA and
the DACA expansion could provide benefits to an additional 4 million or more unau-
thorized immigrants, but a federal judge issued a temporary injunction barring their
implementation in February 2015, and the legal challenge to these programs must be
heard by the Supreme Court before the injunction can be lifted (Farias 2015).

The Obama administration has made some additional administrative changes to
enforcement policies, which have prevented or ameliorated the scenarios described
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in this chapter. The administration stopped conducting worksite raids in 2009.
Instead of raiding workplaces and arresting large numbers of unauthorized workers,
ICE is focusing on auditing employers’ records, levying fines against those firms
that flagrantly violate the law, improving and broadening the use of a system to
verify work authorization electronically, and arresting immigrants with criminal
histories after they are booked into state prisons and local jails.

Following the earthquake in Haiti in early 2010, the administration extended
Temporary Protected Status (TPS) to unauthorized Haitian immigrants in the USA
for a 6-month period, which may be extended as they have been for other recent TPS
populations. TPS does not confer a path to permanent residency or citizenship, but it
allows immigrants to remain in the USA without fear of arrest or deportation and,
just as importantly, to seek employment. One of our study populations was unauthor-
ized Haitian immigrants in Miami, where advocates for years had been advocating
TPS for this highly vulnerable population based on several recent natural disasters
coupled with Haiti’s deep levels of impoverishment and political instability.

The administration has also vowed to focus mainly on identifying, arresting, and
deporting immigrants who are security threats or who have committed serious
crimes. The Obama administration has issued a series of guidelines regarding “pros-
ecutorial” discretion of ICE officers during arrests, detentions, and removals. These
guidelines state that ICE officers should focus on the most serious criminals (i.e.,
those representing security threats, committing felonies, committing serious or mul-
tiple misdemeanors, having entered the United States illegally since 2014, or having
committed a civil immigration offense since 2014). The ICE guidelines also state
that officers and prosecutors should consider granting relief from removal at least
temporarily to people who are not serious criminals and have factors that prompt
“care and consideration” including service in US armed forces, being a child or
elder, entering the USA as a child, being pregnant or a nursing mother, being a vic-
tim of domestic violence or other serious crimes, and having a serious disability or
health condition. Being a parent per se was not listed among these criteria, except
for nursing mothers (Morton 2011, Johnson 2014).

Another one of our study populations was immigrants arrested by the local
police, and efforts to reduce or better manage police authority to make immigration-
related arrests could help avoid some of the consequences we observed in this popu-
lation. The 287(g) program has been criticized for casting a wide arrest net that
often includes immigrants committing traffic violations and other minor violations,
with felons and other serious criminals comprising less than half of the program’s
arrests and referrals for removal (Capps et al. 2011). Two recent federal government
studies were critical of the program for its broad approach to immigration enforce-
ment and lack of federal controls over state and local police activities (US
Department of Homeland Security 2010; US Government Accountability Office
2009). Since were in the field conducting the study discussed in this report, the
287(g) program has been modified somewhat to follow the guidelines for prosecuto-
rial discretion discussed above. Yet a recent study found that in some locations
discretion was not exercised by ICE officials or local police in choosing immigrants
to refer for removal, and up to 70 % of all those referred had not committed serious



5 US Children with Parents in Deportation Proceedings 95

crimes (Capps et al. 2011). The presence of 287(g) programs, in tandem with state
laws criminalizing immigrants and empower the police to arrest them on traffic
offenses and other minor violations, has led to widespread fear of the police and
restrictions on immigrant activities in some communities—fear which has been
documented in national surveys of the Latino population.’

Since we were in the field, cooperation between local police and ICE has been
expanded significantly through the Priority Enforcement Program (PEP, formerly
Secure Communities), a database link between local jails and DHS that allows those
jails to check the immigration status of everyone they book. (US Immigration and
Customs Enforcement 2015). By 2013, almost all state and local law enforcement
agencies in the United States participated in Secure Communities and referred indi-
viduals booked into jails and prisons to ICE for deportation. But between 2013 and
2015, more than 300 jurisdictions had backed out of Secure Communities, objecting
to the broad scope of the program. In 2015, as part of the implementation of PEP
and the new enforcement priorities, ICE began renegotiating contracts with law
enforcement agencies on the types of individuals who would be referred for depor-
tation and the conditions under which they would be referred.

Another important policy change is the granting of visas to immigrants who are
victims of domestic violence or other crimes. Congress passed legislation authoriz-
ing visas for victims of crimes but the US government has been slow to grant these
visas. In one of our study sites, a substantial number of immigrants arrested had
been subject to sexual harassment, physical abuse, and other serious crimes in their
workplace before it was raided. Dozens of immigrants have appealed their deporta-
tion and asked ICE for visas based on abuse by their employer, and by 2010, 2 years
after the raid, more than two dozen had received their visas, which allow them to
work and put them on a path to permanent residency and citizenship. Given the
widespread exploitation and abuse of unauthorized immigrants across the USA, it is
likely that a substantial number could qualify for such visas were the crimes against
them uncovered. Several immigrants in our sample also qualified for visas because
they were abused by their spouses or partners, and such abuses are also likely to be
significantly underreported. The ICE guidance that prioritizes deferring removal for
victims of trafficking and domestic violence is an important step toward protecting
this especially vulnerable population (Morton 2011).

Finally, in 2013, ICE issued a directive for “Facilitating Parental Interests in the
Course of Civil Enforcement Activities.” This directive is a comprehensive policy
protecting parents and legal guardians in detention and deportation proceedings,
and it builds on ICE’s enforcement priorities and prosecutorial discretion policies
(ICE 2013). The policy directs ICE officers to confirm whether immigrants in cus-
tody are primary caretakers or parents, and specifies this information should be

3 For instance in the 2010 National Survey of Latinos, the Pew Hispanic Center found that 52 % of
all Latinos (and 68 % of foreign-born Latinos) worried that they, a family member, or a close friend
could be deported. One-third (32 %) knew someone detained or deported by the US government
within the past year. See Mark Hugo Lopez, Rich Morin, and Paul Taylor, Illegal Immigration
Backlash Worries, Divides Latinos (Washington, DC: Pew Hispanic Center, 2010), http://pewhis-
panic.org/files/reports/128.pdf.
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taken into consideration when making detention and deportation decisions. The
directive mandates points of contact for parents and child advocates in each ICE
office, and requires ICE to facilitate parental appearances in child custody hearings
as well as contact between parents in custody and children when required by family
courts.

The Obama administration has implemented reforms such as narrowed enforce-
ment priorities, exercise of prosecutorial discretion, new policies for transfers of
individuals from state and local jails to federal custody, immigration relief for vic-
tims of certain crimes, and protections for certain groups of parents in custody.
Taken together, these policies help ameliorate the stresses parents and children fol-
lowing arrest and detention of their family members. But the scope of these reforms
is not broad enough to remove the threat of removal for most unauthorized immi-
grant parents in the USA.

More substantial changes, however, would require either the implementation of
DAPA (after approval by the Supreme Court) or Congressional action. One impor-
tant legislative solution would be to better and more narrowly define who is a “crim-
inal alien” subject to arrest and detention. An immigration reform law passed in
1996 expanded this definition and increased the range of deportable offenses, while
restricting the ability of arrested immigrants to appeal their deportation in immigra-
tion courts.® The 1996 law narrowed the grounds on which immigrants could appeal
deportation based on hardship to their citizen children. Legislation to reverse the
policy changes in the 1996 law and allow immigrants to appeal deportation on
broader grounds, including a less restrictive definition of “hardship” to children, has
been introduced more than once in recent sessions of Congress, but has not passed.
Finally, Congress could prescribe the types of enforcement operations that are per-
missible and legislate how they should be conducted. In the same 1996 law, Congress
authorized the 287(g) program allowing state and local police officers to engage in
immigration enforcement operations. Legislation revoking or circumscribing these
police powers and requiring ICE to target its operations toward the most serious
criminals and security threats could also lessen the scope and impact of enforce-
ment on US immigrant communities.

Absent DAPA or comprehensive immigration reform, the US government con-
tinues to spend billions of dollars annually on arrest and deportation as its primary
response to unauthorized migration. More than five million children, over 80 % of
whom are US citizens, are at risk for separation from their parents, severe economic
hardship, and related social and psychological consequences. In the long run, the
nation’s current focus on enforcement, which includes criminalizing and stigmatiz-
ing parents, will have a dramatic and unforeseen impact on a generation of immi-
grants’ children as they grow up separated from their parents or living in another
country. Most of these children are future US workers and citizens, and how the
nation treats them now will heavily influence how they contribute to the nation in
the future.

®lllegal Immigration Reform and Immigrant Responsibility Act (IIRIRA) of 1996, Public Law
104-208.
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Chapter 6

The Federalization of Racism and Nativist
Hostility: Local Immigration Enforcement
in North Carolina

Deborah M. Weissman

Abstract In recent years, immigrants from Latin America in record numbers have
chosen the South—and North Carolina, in particular—as a new and favored destina-
tion. Because race has been a decisive historical organizing category in the South, the
legacy of racism remains an ongoing source of concern as Latina/os take their place in
the state. Although some state institutions and entities adapted to accommodate the
changing population, this chapter argues that nativist sentiment has been expressed
through a number of practices, including a program known as 287(g) that authorizes
the enforcement of immigration laws at the local level. The program has provided
new-found authority upon which localities can disguise a local politics of resentments
and racial hostilities toward immigrants through the use of the instrumentalities of
immigration enforcement powers. However, one conceptualizes the larger framework
of immigration issues, what remains clear is that the enforcement of immigration laws
at the local level will inevitably involve historical legacies of race and tolerance.

Introduction

Legal developments over the past century established the principle that the power to
control immigration was tantamount to the power to determine foreign affairs and
national security, and thus properly allocated to the federal government. However,
recent years have seen some devolution of such authority to the states, particularly
in the realm of public benefits and enforcement of immigration laws.! As a result of
this transfer of power, legal scholars have reexamined the constitutionality of

! Personal Responsibility and Work Opportunity Reconciliation Act of 1996, (PRA), Pub. L. No.
104-193, 110 Stat. 2105 (codified in scattered sections of 8,42 U.S.C.). The PRA allows states the
authority to restrict welfare and public benefits to immigrants, Id. §§ 400451, 110 Stat. at 2260-76.
In that same year, Congress authorized states to enter into agreements with the federal government
to enforce immigration laws at the local level pursuant to a program known as 287(g). lllegal

D.M. Weissman (<)

University of North Carolina School of Law,

5078 Van Hecke-Wettach Hall, NC 27599-3380 Chapel Hill, USA
e-mail: weissman@email.unc.edu

© Springer International Publishing Switzerland 2016 99
D.L. Leal, N.P. Rodriguez (eds.), Migration in an Era of Restriction

and Recession, Immigrants and Minorities, Politics and Policy,

DOI 10.1007/978-3-319-24445-7_6


mailto:weissman@email.unc.edu

100 D.M. Weissman

immigration federalism and debated whether the federal government should,
according to long-established legal principles, maintain exclusive control of the
subject matter (Wishnie 2001; Huntington 2008; Rodriguez 2008). While the legal
discourse that has emerged has considered the states’ interests in managing local
functions that intersect with immigration matters such as crime control and educa-
tion, less attention has been paid to the ways in which local history, culture, and
practices, especially racial politics, shape the ways in which the states may make
use of their newly obtained immigration authority.

This chapter argues that the concerns of place have converged with matters of
law, thus giving new importance to the study of how local interests mediate the law
and the way in which the law acts as an agent of place. It considers these questions
in the context of shifting demographics in the South with a focus on North Carolina,
where immigrants, particularly Latinos, have migrated to the region in dramatically
increasing numbers. Because race has been a key historical organizing category in
the South, the legacy of racism remains an ongoing source of concern as Latinos
take their place in the region. Indeed, this demographic shift has prompted a number
of practices by which nativist sentiment has found expression, including a program
known as 287(g) that authorizes the enforcement of immigration at the local level.
However one conceptualizes the larger framework of immigration issues, what
remains clear is that the enforcement of immigration laws cannot be delegated to
localities without considering the history of race relations associated with place.
While the 287(g) program is currently in eclipse first due to the emergence of Secure
Communities, and its current reiteration in the form of the Priority Enforcement
Program, this chapter examines how it operated in a part of the nation that has
recently seen strong increases in Latino immigration.

Devolution of Immigration Authority to the States: Section
287(g) of the Immigration and Nationality Act

Until 1996, there was little debate about the exclusive authority of the federal gov-
ernment to regulate the admission, exclusion, and removal of noncitizens. It is true
that localities have always claimed legal authority to indirectly regulate the lives of
immigrants, for example, through land-use control laws and other regulatory
schemes impacting neighborhood zoning and schools that may function as a type of
second-order immigration regulatory mechanism (Su 2010). However, the principle
of federal exclusivity in immigration matters has been made more complicated by a
dramatic upsurge of state and local initiatives relating to the costs of membership
and other local concerns.

As a result of a notable increase in efforts to affect immigration policy at the local
level, scholars as well as courts have had to address with some urgency the question of

Immigration Reform and Immigrant Responsibility Act of 1996, 8 U.S.C. § 1357(g), §287(g) of the
Immigration and Nationality Act.
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allocation of authority to regulate immigration-related matters between federal, state,
and local branches of government.”> Some argue that the constitutionality of local
efforts that affect the lives of immigrants may be resolved by assuring that such laws
reinforce, or are consistent with, federal law (Schuck 2009). Most legal scholars have
agreed that the states have concurrent authority to regulate matters that affect immigra-
tion within the traditional domains of state power (public safety, health, and welfare)
while immigration issues pertaining to foreign policy and national identity remain
within the province of the federal government (Motomura 1997; Stumpf 2008).

Although these categories have not always been easy to discern, prior to 1996, a
clear division existed between the enforcement of civil immigration laws and the
enforcement of criminal immigration laws. Federal authorities had exclusive juris-
diction to regulate civil immigration laws, which included offenses such as unlawful
presence, working without proper employment authorization, and visa-overstays.
Federal, state, and local authorities had concurrent jurisdiction over the enforce-
ment of criminal immigration laws, such as human trafficking, the harboring of
undocumented aliens, and the reentry of aliens previously deported or excluded.

However, in 1996, Congress for the first time shifted the power to exclude immi-
grants from the USA from the exclusive control of the federal government to a
shared arrangement with states and local governments. An amendment to the
Immigration and Nationality Act (INA) known as section 287(g) authorized the US
Immigration and Customs Enforcement (ICE) to enter into agreements known as
Memoranda of Agreement (MOA) with local law enforcement agencies that choose
to enter into immigration enforcement activities.® Pursuant to the statute, local law
enforcement officers may be deputized to act as immigration officials in the course
of their daily activities and implement certain immigration laws—powers that were
previously off-limits to local and state police. The MOAS require cooperating local
and state law enforcement officers to complete several weeks of training by ICE
officers after which they are authorized to detect, detain, and deport undocumented
persons in their jurisdiction. To carry out the latter, they received direct access to
ICE databases and had the same authority as ICE agents to process for removal
those immigrants who are believed to be unlawfully in the USA. Officers were
authorized to initiate removal (often referred to as deportation) proceedings by issu-
ing notices to appear in immigration court and transport individuals served with
these notices to immigration detention facilities for further proceedings (US
Government Accountability Office 2009). With the enactment of 287(g), the lines
of immigration enforcement authority were blurred, enabling local law enforcement
officers to enforce civil immigration law for the first time in history.

The purposes for which the 287(g) program was enacted have been subject to
debate. According to ICE, the program was intended to target and remove
undocumented immigrants convicted of “violent crimes, human smuggling, gang/
organized crime activity, sexual-related offenses, narcotics smuggling and money
laundering” (US Immigration and Customs Enforcement n.d.). In September 2008,
the report accompanying the 2009 Department of Homeland Security (DHS)

2See for example, Lozano v. City of Hazelton, 496F. Supp. 2d 477 (M.D. Pa. 2007).
3lllegal Immigration Reform and Immigrant Responsibility Act of 1996, supra note 1.
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Appropriations Bill expressed its intention that ICE prioritize the removal of crimi-
nal vs. non-criminal aliens. At the national level, Senator Elizabeth Dole’s reelec-
tion campaign advertisement in 2008 touted 287(g) as a program designed to deport
“the ones who are tough, hardened criminals” (Christensen 2008). The US
Government Accountability Report on 287(g) released in January 2009 found that
although local 287(g) programs are not prohibited from seeking the assistance of
ICE for aliens arrested for minor offenses, detention space is routinely very limited
and it is important for ICE to use these and other 287(g) resources in a manner that
will most effectively achieve the objective of the programs to process for removal
those aliens who pose the greatest threat to public safety (12).

In an effort to emphasize its enforcement priorities, in July 2009, Department of
Homeland Security Secretary Janet Napolitano announced changes to the program
for the purpose of directing local 287(g) partners to focus on “dangerous criminal
aliens” in their enforcement efforts (US Department of Homeland Security 2009).
Since 2009, the DHS has issued addition memoranda that established written guid-
ance for civil immigration enforcement priorities related to the apprehension, deten-
tion, and removal of aliens which ranked categories of immigrants to be targeted for
removal and urged prosecutorial discretion so that ICE resources would be allocated
in accordance with such priorities. Notwithstanding efforts to create a uniform
implementation policy that emphasizes the detection and removal of hardened and
dangerous criminals, the implementation of the 287(g) program has been mediated
according to differing local concerns and, as demonstrated below, has been used to
target Latina/os for minor traffic offenses and low-level misdemeanors.

The 287(g) Program in the South: The Relationship
between Shifting Demographics and Immigration Devolution

The 287(g) program constitutes a considerable departure from immigration enforce-
ment practices. Not surprisingly, it has been received with apprehension and criti-
cism by immigrant advocates. But is has also raised concerns with local law
enforcement agencies. Although 287(g) vests local police with increased power and
authority, some law enforcement agencies have rejected the program for a number
of reasons. Police associations have noted that the program interferes with tradi-
tional police functions and erodes the trust between law enforcement and communi-
ties critical to effective law enforcement practices. The International Association of
Chiefs of Police, the trade association representing Police Chiefs in Washington,
D.C., through its official publications, has identified the ways in which the program
is harmful to the mission of local law enforcement:

There are a number of compelling reasons why local law enforcement executives should
resist the temptation to make state and local police agencies the frontline enforcers of fed-
eral immigration laws. These reasons take into the account the primary responsibility of
local law enforcement, which is to fight crime at the local level. They also reflect the reality
that immigrants both legal and undocumented have become a large part of our communities
(Ferrell 2004).
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Similarly, in April 2009, the Police Foundation, a national, nonpartisan, non-
profit organization established in 1970 to support innovation and improvement in
policing, issued a report that opposed the role of local police in federal immigration
enforcement matters.*

The program has also received critical attention because it has taken hold dispro-
portionately in the South. Indeed, notwithstanding the cautionary views by national
police agencies, law enforcement agencies in the South signed more Memoranda of
Agreement with the DHS and ICE than any other region in the country. In 2010,
when local interests in 287(g) was at its peak, southern states accounted for at least
45 of the 70 agreements nationwide (US Immigration and Customs Enforcement
2010). In 2015, southern states account for 25 of the 32 agreements (US Immigration
and Customs Enforcement 2015).

It is noteworthy that many of these agreements have been enacted in localities in
the South, particularly because these federal-local transactions coincide with his-
toric demographic shifts that have occurred in the region during the last two decades.
Immigrants from Latin America in record numbers have chosen the region as a new
and favored destination. Immigration flows have changed course from traditional
gateway locations in the Southwest, New Jersey, and New York, as well as “access
states” such as Texas and Florida, to “opportunity states,” particularly North
Carolina, Georgia, Tennessee, and Arkansas (Bankston 2007; Johnson 2007; Pruitt
2009). The rising need for cheap labor in the South’s new industries such as agri-
businesses, meat processing, and construction, as well as employment opportunities
created by industries that had previously relocated to the region to take advantage of
its low-wage labor market, provided much of the stimulus for resettlement patterns.
The transformation has been profound. That such demographic changes have been
accompanied by the devolution of immigration enforcement has elicited concerns
about the role of race and place (Winders 2005; Varsanyi 2008).

The 287(g) program is designed specifically to remove certain undocumented
immigrants. However, it has created fear and tension not only among those indi-
viduals whose status in the USA is unauthorized, but also among the immigrant
and Latino community generally. Before describing the way in which the 287(g)
program has had detrimental consequences to these communities, it is first neces-
sary to consider how the dynamics of place bear on the experiences of immigrants
(Winders 2005).

The Immigration Experience: Mediated
through the Local-South

Because race has been critical in the formation of the local politics and social prac-
tices in the South, racism occupies a place of concern as Latino migration takes hold
in the region. Newcomers are disadvantaged by the South’s preference for a

4 Anita Khashu, The Role of Local Police: Striking a Balance Between Immigration Enforcement
and Civil Liberties, Report of the Police Foundation, April 2009, at Appendix A, Focus Group
Summary p. 46.
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common culture and a cultural construction of daily life as local concerns mediated
through long-term personal relationships tied to place (Jansson 2007; Citrin and
Wright 2009). But it is the convergence of growing numbers of Latinos in the South,
and the fact that the region has “historically operated as a space of exceptionalism
within a national framework™ in problematic ways related to race, that has under-
scored the importance of documenting the conditions experienced by Latinos who
settle in Southern states (Winders 2005; Su 2008; Pruitt 2009).

The problematic reception accorded to new immigrants is not confined to the
South, of course. Incidents of nativist hostility have been reported almost every-
where in the USA. Nor is this to suggest that the South is monolithic in its attitudes
and practices. There is a need to avoid the phenomenon of “internal orientalism”
that burdens the South (Jansson 2007). But many new immigrants in the South,
whether documented or unauthorized, experience discrimination. Over two-thirds
of Latinos who live in the South reported that they have suffered racism, including
incidents of physical abuse and threats of violence (Bauer 2009).

It is noteworthy that the Southern Poverty Law Center (SPLC), an organization
founded in 1971 to defend formal civil rights and challenge racist practices commit-
ted largely against African-Americans by white supremacists, recently turned its
attention to the day-to-day circumstances for Latinos living in the South. In its 2009
study, Under Siege: Life for Low-Income Latinos Living in the South, the SPLC
found that “Like African Americans during the height of Jim Crow, many Latina/os
in the South live in constant fear of being unfairly targeted by the police as they go
about their daily lives” (Bauer 2009). Forty-seven percent of the study’s respon-
dents reported knowing someone who had been treated unfairly by the police.

Reports of repeated police roadblocks in predominately Latino communities
were not uncommon. Most Southern states and localities do not require the collec-
tion of racial profiling data which might expose and prevent racial profiling prac-
tices that can occur at license checkpoints and random police traffic stops (Bauer
2009). However, where such data is available, it demonstrates disproportionate law
enforcement actions that target Latinos such as seizing and impounding vehicles as
a result of roadblocks (Bauer 2009). In Nashville, for example, sheriff’s statistics
reveal that 80 % of immigrants deported in 2007-2008 were arrested for minor traf-
fic offenses or misdemeanors (Fotopulos 2008).

In addition, the SPLC found that more than one-half of the Latino respondents
noted problems with racism and discrimination when looking for housing.
Approximately three-quarters of respondents offered the same opinion with regard
to discrimination on the job. Moreover, although there may be concerns about ten-
sions between African-American and Latino communities, as one community
leader noted, “For the most part, anti-immigrant sentiment is coming from the
mostly white powers that be.””

S Immigration’s New Battlefield, Advocates Cite Rising Fear as Police Become Immigration Law
Enforcers, Southern States, July 17,2007 (quoting David Stewart, Executive Director, International
House of Metrolina, Charlotte, N.C.) available at http://news.newamericamedia.org/news/view_
article.html?article_id=b2d00dcf68061446b673f55963acf6al


http://news.newamericamedia.org/news/view_article.html?article_id=b2d00dcf68061446b673f55963acf6a8
http://news.newamericamedia.org/news/view_article.html?article_id=b2d00dcf68061446b673f55963acf6a8
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Immigration Devolution and North Carolina’s Rapid
Immigrant Growth

Of all the states in the South that have demonstrated an interest in expanding local
immigration enforcement powers, North Carolina was in the forefront of the devo-
lution initiative. By October 2009, except for Virginia, North Carolina localities had
entered into more MOAs than any other state (US Immigration and Customs
Enforcement 2010). Like the rest of the South that has demonstrated a keen interest
in the 287(g) program, North Carolina has experienced a rapid shift in demograph-
ics. Beginning in the 1990s, North Carolina has had one of the fastest growing
foreign-born populations in the country. According to the US Census Bureau, North
Carolina’s foreign-born population increased from 1.7 % in 1990 to 5.3 % in 2000,
to 7 % in 2007. Immigrants from Latin America make up the majority of the foreign-
born residents, of which Mexicans comprise approximately 75 %. The influx of
immigrants to the state prompted one scholar to note that “Not since the days of
British rule has such a large portion of North Carolina’s population originated
overseas.”

The labor market and employer recruitment have been the principal factors influ-
encing immigration patterns to North Carolina. Immigrants were initially eagerly
recruited as workers by employers in agriculture and manufacturing. The numbers
of migrant farm workers has doubled in size over the last 20 years (North Carolina
Farmworker Institute 2007). Textile employers worked with local employment
security commissions to recruit immigrant workers (Gill 2010). For example,
Latinos who settled in Alamance County, which experienced one of the fastest
growing Latino populations in the state, played a critical role in the community’s
economy. Immigrants provided cheap labor for small farms and sustained the textile
and furniture industry (Gill 2010).

A number of state institutions and entities adapted to accommodate the changing
population. In 1995, a group comprised of representatives from 27 state agencies
created the North Carolina Bilingual Resource Group and an Interpreter Task Force
to assist public and private nonprofit organizations that furnish critically needed
health and social services to Latino newcomers (Weissman 2000). The North
Carolina Association of Local Health Care Directors urged local public health agen-
cies to provide interpreters free-of-charge to non-English-speaking individuals
seeking access to public health services. In 1998, Governor James B. Hunt, Jr. cre-
ated the Office of Hispanic/Latino Affairs and the North Carolina Governor’s
Advisory Council on Hispanic/Latino Affairs to “coordinate and develop state and
local programs” and to “bring attention to issues affecting the Hispanic population
in North Carolina” (1999). Two years later, 24 state officials and community leaders
took a “fact-finding” trip to Mexico to educate themselves about the culture and

%Richard Stradling, “International Flavor of North Carolina’s Triangle Area Intensifies,” News &
Observer (Raleigh, N.C.), September 3, 2003, at 4B (quoting Alfred Stuart, a retired geography
professor at UNC-Charlotte).
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experiences of the newcomers (Glascock 2000). School districts experimented with
strategies aimed at teaching Spanish-speaking students. A credit union was formed
to serve the banking needs of the Latino community and assist with its goals to
become financially secure and independent (Latino Community Credit Union n.d.).

Newcomers in the state can establish deep ties to their new communities. As of
2007, almost one-third of the North Carolina immigrant population obtained US
citizenship through naturalization (Immigration Policy Center 2009). Latino stu-
dents comprised 57 % of the increase in public school enrollment in the state
(Kasarda and Johnson 2006). The immigrant population has contributed to the
state’s economy as consumers and taxpayers. One study found that the impact of
spending by North Carolina Latinos even as far back as 2004 included 89,600 addi-
tional jobs, $2.4 billion in additional labor income, $455 million in extra state taxes,
and $661 million in extra federal taxes (Kasarda and Johnson 2006).

Butitis also true that the pace of demographic change produced tensions. Latinos
were welcomed early on as laborers who helped to maintain the competitiveness of
textile industries and agriculture, although a different question is whether they were
fully accepted as community members (Winders 2005). Early on, as the increased
presence of Latinos expanded into all facets of daily life, suspicion and anxiety
arose in North Carolina. A poll conducted by the University of North Carolina at
Chapel Hill School of Journalism documented new anxiety and distrust of Latino
newcomers (Johnson et al. 1999). The poll suggested that North Carolinians gener-
ally did not welcome the increasing numbers of Latinos migrating to the state and
were concerned about the migration’s effect on jobs, housing, education, and other
goods and services. Approximately two-thirds of respondents indicated an unwill-
ingness to welcome Latinos into their neighborhoods. Resentment towards those
who have yet to obtain command of the English language was palpable (Weissman
2000).

Some North Carolina law enforcement law agencies have targeted Latinos
through profiling. A study undertaken in 2002 reviewed trooper citation histories.
The results of the study were admitted into evidence in a state criminal case to chal-
lenge racial profiling by a state trooper assigned to patrol in the Research-Triangle
area. It revealed that 71 % of his citations were made against Latinos in an area
where Latinos constituted 32 % of the total population.” The state trooper, who
admitted to patrolling a specific area “for the purpose of looking for Hispanic
males,” asserted that “Everyone knows that a Hispanic male buying liquor on a
Friday or a Saturday night is probably already drunk.”®

State troopers have been involved in other incidents where the specter of racial
profiling of Latinos has been raised. In one instance, state troopers, together with
sheriff’s officers from Alamance County, detained a bus with Latino passengers for
hours because they appeared foreign-looking (American Civil Liberties Union
2009). Furthermore, state and local law enforcement have set up roadblocks for the

"The study was introduced into evidence in State v. Villeda, 165 N.C. App. 431, 433-434, 599
S.E.2d 62, 64-65 (2004).

8 Ibid.
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purpose of checking licenses outside of Latino markets on the weekends, and on
Sundays they have stationed themselves at roads that provide access to Latino
churches (DeOrnellas 2008). Law enforcement officers have not only checked driv-
ers but have also checked passengers for licenses, in each case for the purpose of
determining immigration status (Nguyen and Gill 2010). Latinos have been wrong-
fully arrested, sometimes merely because of confusion caused by the inability to
speak English proficiently. Once they are brought into the criminal justice system,
Latinos have been subjected to longer stays in jail, even for minor traffic offenses,
face higher bail fees, and are often denied fully trained certified court interpreters
(Weissman 2000).

Immigrants have suffered rights violations in realms other than criminal law
enforcement. The North Carolina Department of Labor as well as the National
Council on Occupational Safety and Health have documented a significant rise in
fatal occupational injuries to Latino workers assigned to hazardous jobs, made more
dangerous by language barriers.” Safety conditions and wage-and-hour violations
have been ongoing concerns, and wrongful denial of worker’s compensation is
widespread among Latina/o farm laborers, construction workers, and textile
employees (Howe 1999).

In the housing sector in North Carolina, Latinos often faced exorbitant rents and
uninhabitable living conditions as a result of discrimination by landlords (Brown-
Graham 1999, Bauer 2009). Despite the general protection of the US and North
Carolina Constitutions against discrimination, as well as the protection afforded by
specific state statutes and municipal ordinances prohibiting discrimination in hous-
ing, Latinos were the fastest-growing target of discrimination in the housing market
(Brown-Graham 1999).

Some North Carolina communities have sought to curtail the influx of immi-
grants while encouraging existing residents to leave. This has been expressed
through a range of proposed ordinances—albeit oftentimes unsuccessfully—that
would create hardships in most aspects of the day-to-day lives of immigrants,
including employment, housing, higher education, health care, and identification
documents. North Carolina has not been the only state to become involved in the
business of regulating immigration, to be sure, but it has been one of the most active
(Nguyen 2007). In 2015, the North Carolina legislature enacted a new state law that
restricts the types of identification that state and local government agencies can
accept, making it much for difficult for many immigrants to be able to put their
names on marriage certificates, for mothers or father to sign their child’s birth cer-
tificate, and specifically prohibits so-called sanctuary cities.!° These state and local
initiatives work in tandem with federal immigration laws.

See Joanne Scharer, “How Well is it Working?” News & Observer (Raleigh, N.C.), August 15,
1999, 21A (reporting that inexperienced Latino workers are especially at risk of fatal occupational
injuries due to the language barrier and the prevalence of Latinos in high risk jobs); Tom O’Connor,
et al., North Carolina: Dying for Job, A Report on North Carolina Worker Fatalities in 2013 (avail-
able at http://www.coshnetwork.org/sites/default/files/NC%20Workers%20Dying %20for%20
a%?20J0b%202013-%20Final.pdf.)

10HB 318, at http://www.ncleg.net/gascripts/BillLookUp/BillLookUp.pl?BillID=H318&Session=
2015.
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Immigration Enforcement in North Carolina

Law enforcement agencies in North Carolina began their involvement with the
287(g) program in 2006 and actively pursued local immigration enforcement pow-
ers through agreements with the federal government. Soon thereafter, nine agencies
signed on, with dozens more applying for approval (US Immigration and Customs
Enforcement 2007). In addition to various Memoranda of Agreements, in 2007
North Carolina enacted N.C. Gen. Stat. §162-62, requiring county and local jail
officials to verify the immigration status of persons who are detained on felony or
impaired driving charges. Furthermore, the North Carolina State legislature appro-
priated funds for the expansion of 287(g) to other counties and funded the North
Carolina Sheriffs’ Association (NCSA) Illegal Immigration Project for technical
assistance and training associated with local immigration enforcement.

In addition to the 287(g) program, in March 2008, North Carolina was one of the
first of two states (along with Texas) to join what was then a new federal-state immi-
gration enforcement program known as “Secure Communities.” The program
required jail officials to check all arrestees’ fingerprints against DHS databases,
rather than just against FBI criminal databases. ICE was then notified if the finger-
prints match those in the DHS system to further scrutinize the individual’s immi-
grant status and to take “appropriate action.”!! The program which has since been
replaced by a similar program known as the Priority Enforcement Program (PEP),
applied to all immigrants regardless of whether their arrest was based on pretextual
stops and racial profiling, or whether they are innocent of the crime for which they
were arrested. '

Concerns about the relationship between the 287(g) program and race motivated
the University of North Carolina School of Law’s Immigration and Human Rights
clinic together with the ACLU of North Carolina Legal Foundation to undertake a
review of the implementation of the program (Bandy et al. 2009). The report made
a number of findings about the effect of 287(g) and argued that the program encour-
ages, or at the very least tolerates, racial profiling and stereotyping of Latinos,
resulting in the harassment of citizens and isolation of the Latino community.

The study also determined that in response to growing fear of police, immigrants
often refrain from reporting crimes, thereby compromising the public safety of citi-
zens and noncitizens alike. Furthermore, some neighborhoods suffered economic
dislocation, particularly in already struggling towns as immigrants were forced to
flee communities, causing a loss of profits for local businesses and a decrease in tax
revenues. Most importantly, the program diminished legal protections and infringed

1See More Questions Than Answers About the Secure Communities Program (March 2009) http://
www.nilc.org/immlawpolicy/LocalLaw/secure-communities-2009-03-23.pdf. The program had
recently expanded to 20 counties across the country. See James C. McKinley, Jr. “Debate Intensifies
Over Deportation Policy,” New York Times, July 26, 2009, A13.

12US Immigration and Customs Enforcement, Priority Enforcement Program, available at https:/
www.ice.gov/pep.
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upon the civil rights of all residents, including citizens, some of whom have been
wrongly detained and subject to deportation efforts.'?

Hannah Gill’s interviews with Latino residents in Alamance County provide a
picture of the fear they have experienced since the advent of 287(g). She describes
one business owner as explaining, “It doesn’t matter what you are doing in the car,
you could be pulled just because you are hispano” (Gill 2010). Immigrant crime
victims were fearful of contacting the police, and were thus more vulnerable to
criminals who target them. Few places were perceived to be safe; Latino immigrants
had been arrested for fishing without a license and while working in a public library
after local law enforcement reportedly probed health department records in an effort
to find undocumented immigrants (Ahearn 2008). Surveys of Latinos in North
Carolina demonstrated that people feared leaving their house for fear of deportation
(Torres et al. 2006).

The controversy about the program resurrected concerns about a number of
North Carolina’s 287(g) counties, whose particular historical social characteristics
have reflected racial intolerance. Historians have described Gaston County’s deeply
entrenched history of racism and the relegation of African-Americans to the most
menial jobs even in times of labor shortages (Salmond 1995). Durham County
endures a legacy of racial intolerance, manifested for example, by violence and the
burning of a school in efforts to prevent school desegregation (Davidson 1996).
Alamance County long had an active Ku Klux Klan presence (Lukas 1970).

African-American voter suppression efforts in North Carolina have both a long
history that survives in current practices that are directed at immigrants (Earls et al.
2008). As one study of voting rights in North Carolina during the period of 1982
through 2006 reported, “African American voters are no longer the only minority
group to be targeted for intimidation campaigns” as new scare tactics have been
directed at Latinos (Earls et al. 2008, 590). Before the 2004 presidential election,
Sheriff Johnson of Alamance County threatened to go door-to-door to investigate
registered voters with Hispanic last names (Collins 2007). Andrea Bazan-Mason,
then the executive director of a North Carolina Latino Advocacy group, El Pueblo,
noted that efforts to scare Latinos from casting their votes was not new and added,
“It’s a message that some people have told me to my face. It’s OK if you’re here and
work in our restaurants, but just don’t get involved in politics” (Elliston 2004).

In some North Carolina communities, local elected officials, including those
who have signed or supported 287(g) agreements, have publicly expressing view-
points that denigrated immigrants. For instance, in an effort to justify decisions to
sign on to the 287(g) program, some officials have attempted to link the Latino pres-
ence with growing crime rates (Collins 2007). For example, in an interview with the
Raleigh News & Observer, Alamance County Sheriff Terry Johnson complained
about the newly arriving undocumented Latinos, claiming that they were more
likely to commit crimes than other residents in the area. Johnson also stated that

13See, for instance, Kristen Collins, “U.S. Ignored Evidence When It Deported U.S. Citizen to
Mexico,” Charlotte Observer, August 30, 2009. http://www.charlotteobserver.com/local/
story/917007.html
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“Their values are a lot different—their morals—than what we have here... In
Mexico, there’s nothing wrong with having sex with a 12-, 13-year-old girl” and
“They do a lot of drinking down in Mexico” (quoted in Collins 2007).

North Carolina court statistics, however, contradict such claims.'* National and
state studies also indicate that the incidence of criminal activity by foreign-born
residents is actually lower than that of natural-born citizens (Rumbaut and Ewing
2007). In fact, incarceration rates among young men have been lowest for immi-
grants over the past three decades. As the undocumented immigrant population has
doubled its size since 1994, the violent crime rate in the USA has declined 34 % and
property crime has fallen 26 % (Rumbaut and Ewing 2007). A similar comprehen-
sive study of population growth and crime between 1997 and 2006 in all counties in
North Carolina demonstrates that the counties with the highest Latino population
growth rate have the lowest violent and property crime rates (Haddix 2008). The
same study showed a positive correlation between total population growth and
increased crime rates. A second study reported the similar results: from 1993 to
2006, 287(g) counties had either stable or declining rates of violent crime (Nguyen
and Gill 2010). In other words, communities with high growth rates find increased
crime rates, but counties with high growth rates of Latino populations find decreased
or steady crime rates.

Moreover, data reveal that the majority of undocumented immigrants caught in
the snare of 287(g) in North Carolina have been charged with traffic infractions and
low level misdemeanors (Nguyen and Gill 2010). For example, during the month of
May 2008, 83 % of the immigrants arrested by Gaston County ICE authorized offi-
cers pursuant to the 287(g) program were charged with traffic violations (American
Civil Liberties Union of North Carolina 2008). In Alamance County, according to
one study, approximately 70 % of immigrants detained through 287(g) were arrested
on routine traffic offenses; another 16 % for driving while impaired charges, and
only 15 % for felony charges (Smith 2008). In Wake County, in October 2009, 84 %
of those processed for deportation under 287(g) were charged with misdemeanors
(Collins 2009).

Standards for methods of collecting data and reporting information and out-
comes are haphazard and irregular (US Government Accountability Office
2009, 10). The lack of oversight and accountability for failure to provide accu-
rate report arrest data cannot but raise suspicions. In 2009, Alamance County
underreported the number of Latinos stopped and ticketed; had it not been for a
study by an Elon College scholar, the misinformation might have never been
revealed (Boyer 2009).

In addition to the three studies that document the problems of 287(g) in North
Carolina (Bandy et al. 2009; Haddix 2008; Nguyen and Gill 2010), other academic,
governmental, and nongovernmental sectors found troubling issues with the imple-
mentation of the program generally (Shahani and Greene 2009; United States

14 Collins (2007), noting that according to the Administrative Office of the Courts records, between
2002 and 2006, Hispanics accounted for 12 % of Alamance County’s criminal cases. In 2005, they
made up 10 % of the county’s population. See also Nguyen and Gill (2010).
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Government Accountability Office 2009). The Police Foundation expressed a
particular concern that that racial tension and racial dynamics have been influential
factors in local law enforcement agencies’ decisions as to whether and how to
undertake 287(g) programs (Khashu 2009). The 287(g) arrest data, coupled with the
statistical anomaly that reveals the disproportionately high numbers of localities in
the South and in North Carolina that have entered into 287(g), raise concerns that
matters of race and regional and local political culture—not crime—are the key
motivating factors for some localities to adopt the program (Shahani and Greene
2009). As one immigrant advocate recently claimed, “frame it any way you want,
but the success of segregation in the South relied on the same methodologies used
by [Alamance County Sheriff] Johnson and his deputies backed by a community
looking for someone to scapegoat” (O’Neill 2009).

In July 2009, DHS announced changes to the program’s operation. In its press
release, DHS said that new programmatic criteria would be implemented for the
purposes of “improving public safety by removing criminal aliens who are a threat
to local communities and providing uniform policies for partner state and local
immigration enforcement efforts throughout the United States”(US Department of
Homeland Security 2009). Additional press comments by DHS officials suggested
that the changes would serve to reform the discriminatory practices of local police
agencies. In fact, in 2012, the Department of Justice filed a law suit against the
Alamance County Sheriff’s department alleging that the Sheriff and his office had
engaged in discriminatory practices in violation of the Fourth and Fourteenth
Amendments, including targeting Latino residents for investigation, traffic stops,
arrests, seizures, and other enforcement actions. While the case is pending on
appeal, USCIS terminated its 287(g) agreement with Alamance County. However,
civil rights and immigration advocacy groups who have closely studied the
announced program reforms and amendments to the Memorandum of Agreements
continue to express concerns that the program still provides opportunities for racial
profiling or otherwise address deep-seated racial hostility toward Latinos.

Conclusions

Would returning exclusive control of immigration enforcement to the federal gov-
ernment resolve the issues or race and place raised in this chapter? In regard to race
and immigration enforcement, there are both historical and present-day concerns
about the ability and willingness of both federal and local governments to fairly
implement the law. Federal immigration laws and the policies and practices of citi-
zenship have long been related to issues of race, national origin, and ethnicity. Many
Mexicans, American Indians, Native Hawaiians, and Africans were incorporated
into the population through conquest, occupation, annexation, and the slave trade
only to be relegated to the margins of society and afforded a lesser form of citizen-
ship (Spickard 2007). Throughout the late 1880s through the mid-1920s, federal
courts excluded Chinese and Japanese immigrants from citizenship on the basis of



112 D.M. Weissman

race. Indeed, in the earliest of US Supreme Court’s decisions in which it declared
that the exclusive authority to regulate immigration was vested in the federal gov-
ernment, the Court upheld the exclusion of a Chinese national on the basis of race
(Chae Chan Ping v. United States 1889).

The federal quota system enacted in 1921 and 1924 was designed as a formulaic
device to ensure stability in the ethnic composition of the USA as it existed in the
1890s, when the population principally originated in Northern and Western Europe. It
was not until the 1950s and 1960s that racial and national-origin exclusions and quo-
tas were formally eliminated. However, US immigration statutes still sought to limit
immigration from the Western Hemisphere. Moreover, immigration laws became
increasingly punitive over time, and the power to exclude has been exercised dispro-
portionately against non-Europeans. Indeed, although thoughtful immigration schol-
ars have long considered the Equal Protection powers embedded at the federal level to
provide for a superior federal role in civil rights protections generally, recent debates
about immigration enforcement have considered whether devolution to the local could
result in positive outcomes for immigrants, including local safe havens for the undoc-
umented and opportunities for community-driven progressive policies (Olivas 1994,
2007; Motomura 1994). Thus, the result of the devolution of immigration authority
may vary according to the specific locale. North Carolina is not California.

However one conceptualizes the larger framework of immigration issues, what
remains clear is that 287(g) is not a program that can be delegated to local law
enforcement without consideration of the dynamic of place and its history of race
relations. As geographers Richard Wright and Mark Ellis both begin and conclude
their study of race and regional politics of immigration, “Where immigrants live
matters” (Wright and Ellis 2000, 197, 206). Events in the first decade of the new
century with regard to 287(g) and the treatment of Latinos in the South are addi-
tional reminders that race continues to matter in the region.

Debates regarding the boundaries between federal and local laws continue to
remain relevant. At the same time, those who are concerned about the protection of
rights and matters of decency and fairness for all must remain keenly attuned to the
ways that regional and racialized politics shape the lives and experiences of the
growing immigrant communities in the South. The 287(g) program may have been
used—once eclipsed by Secure Communities now replaced by the Priority
Enforcement Program—to allow localities to assist in the implementation of federal
laws, but it also allowed localities to shape its relationship with immigrants to con-
form to historic and place-based racial hierarchies.
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Chapter 7
Se Batalla Mucho: Border Enforcement
and the Story of Hilda and Julian

David Spener

Abstract This chapter relates the migratory experiences of Hilda and Julidn, a
young married couple from a small village in the rural northwestern section of the
state of Guanajuato. Julidn made his first trip to the USA in 1994, at the age of 21,
just as he and Hilda were beginning their romance. He went back and forth between
Guanajuato and Dallas, Texas for the next couple of years before returning to marry
Hilda at the end of 1996. They returned to Dallas together to live and work early in
1997. Although their first border-crossing together went relatively smoothly, when
they attempted to return with their baby daughter after a visit home at the beginning
of 2000, they suffered tremendously. Hilda and Julidn’s second sojourn in Dallas
was marked by a series of economic and emotional setbacks that led them to ques-
tion whether it made sense for them to remain together in Dallas, especially since it
was nearly impossible for Hilda to work after having two more children there.
Finally, in mid-2003 they decided it would be best for Hilda to return to Guanajuato
with their children. Even though it was getting more difficult and dangerous every
year, Julidn continued to go back and forth across the border to work. The suffering
experienced by the couple in their migratory experiences is analyzed in terms of
Galtung’s concepts of structural and cultural violence.

Introduction

The hiring by migrants of guides and bureaucratic “fixers” to help them enter the
USA to live and work—a practice called coyotaje in Spanish—has been common
on the Mexico—USA border since the early twentieth century. In this chapter I dis-
cuss the clandestine-migration experiences of a couple from rural northwest
Guanajuato over a 10-year period, beginning with the husband’s first trip to the
USA in 1994. During this period, the USA greatly intensified its policing of clan-
destine entry of its territory from Mexico and of clandestine work arrangements in
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migrants’ destination city’s in the interior of the country. Intensified policing of the
border and work arrangements negatively impacted the lives of these migrants and
their children in a number of ways, but did not deter them from using coyotaje as a
strategy for pursing waged-labor opportunities in the USA. As border-crossing
became more difficult, these migrants were forced to take greater risks, had to
endure more intense physical and emotional suffering, and paid greater sums of
money to their coyotes to evade the obstacles placed in their paths by US
authorities.

As a number of authors, myself included, have argued, US border enforcement
practices increasingly police the movements of the non-white poor from Latin
America, restrict their ability to exercise basic labor and social rights, and subject
them to conditions of super-exploitation by capital based on their lack of legal status
in the USA (Bacon 2007, 2009; Nevins 2008, 2010; Spener 2008a, 2009a, b).
Although US government officials and the reporters in the for-profit press that serve
as their principal stenographers typically identify coyotes, whom they call smugglers
or traffickers, as being the main agents of violence inflicted upon undocumented
migrants, my own research on clandestine border-crossing by Mexicans from the
late 1990s through early 2006 suggests that the most pervasive violence suffered by
migrants owes to border enforcement itself and the ideology that justifies it. Rather
than consisting of overt acts taken by one individual actor or set of actors against
another individual or set of individuals, this state violence principally takes the indi-
rect forms denoted by Galtung (1969, 1990) as structural and cultural violence.

For Galtung (1969, 170-171), structural violence refers to situations in which
no individual perpetrator commits a discrete act, but rather the organization of
society is such that “violence is built into the structure and shows up as unequal
power and consequently unequal life chances.” Cultural violence, on the other
hand, refers to “those aspects of culture—the symbolic sphere of our existence—
exemplified by religion and ideology, language and art, empirical science and
formal science ... that can be used to justify or legitimize direct or structural
violence” (Galtung 1990, 291). In the case of the border controls imposed at the
Mexico—USA border, structural violence involves the militarized segmentation of
the North American labor market in such a way that guarantees Mexican workers
lower wages, fewer protections against the abuses of employers, and inferior
conditions of health and welfare than their US citizen counterparts. Cultural vio-
lence here takes the form of ideologies of national sovereignty that include the
firm belief that it is right and just to restrict the access of aliens to sovereign
territory and that it is permissible to subject “aliens” to treatment and conditions
that would be morally repugnant if applied to citizens.

In the social sciences, it is all too often the case that phenomena are discussed
and measured in logical, abstract, and impersonal terms. In this chapter I take a dif-
ferent approach by relating the migratory experiences of a single family in consid-
erable detail and to a large extent in their own words. I do so in an attempt to
humanize and bring “down to earth” the abstract concepts outlined above. Rather
than alternate throughout the text between analysis and presentation of “evidence,”
I tell the story of the trials and tribulations suffered by this couple in a straightfor-
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ward and uninterrupted way in order to give readers as realistic a sense of their lived
experiences of migration as possible. I focus on the story of the flesh-and-blood
protagonists of this life-and-death drama as they told it to me. And instead of offer-
ing formal conclusions at the end of the chapter, I offer some of the husband’s
reflections about the decade he spent as an undocumented border-crosser that speak
to the impact that US immigration policies have had on his life.

The Story of Hilda and Julian

I first met Hilda in the spring of 2005 in Rancho San Nicolds, her hometown in rural
northwest Guanajuato. She lived in a small cement-block house with her three
young children on the same plot of land where the families of her husband Julidn’s
brothers and mother had their houses. I had been introduced to Hilda by her cuiiado
[brother-in-law] José and his wife Maria, who lived next door. Hilda’s husband,
Julidn, José’s brother, was working in Dallas when I first interviewed her.' I would
not get a chance to talk with him until the following January, after he had returned
for the Christmas holidays to see her and their son and two daughters. Both Hilda
and Julidn had been born in Rancho San Nicolds in 1973 and had been raised there,
although Julian had lived for a couple of years as a child near Mexico City (Distrito
Federal, or DF) in the state of Mexico. Their respective parents were also from
Rancho San Nicolds and were campesinos, growing corn, chilies, and beans and
raising some cows and goats.

Hilda’s father had gone to work in the USA for a number of years, but that had
been a long time ago. Since returning to Mexico, he had worked selling paletas
[popsicles] from the back of his pick up truck in San Nicolds and the surrounding
ranchos. Hilda worked with him selling paletas from the time she was 7 years old
until she went to the USA for the first time when she was 22. She completed primary
school when she was about 15, and had helped her mother around the house and
worked with her father after that. Hilda was one of nine siblings, five brothers and
four sisters. Everyone lived in Mexico and she was the only one who had ever
migrated to the USA. All of them except her oldest sister, who lived in Ledn, the
state’s largest city, lived in Rancho San Nicolas. Julidn was one of ten siblings, eight
brothers and two sisters. His father had died when he was young and all but one of
his brothers had lived and worked in the USA at one time or another. Like Hilda,
Julidn had only completed primary school, dropping out when he was 14 or 15, after
attending intermittently from the age of 10. Upon dropping out of school, he went
to work in the fields and tending goats, as well as doing short stints as a construction
worker in Ledn, biding his time until he would go to the USA like most young men
from the rancho did. He would have to wait until he was 21 and his older brother,
who had been living and working in the Dallas area, would pay for a coyote to take

'The names of Hilda and Julidn, their town, and other people discussed in this paper are all
pseudonyms.
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him north. Julidn and Hilda had met in school but did not become romantically
involved until shortly before he headed north for the first time in 1994.

Julidn’s First Trip North

Julidn had been able to go to school as long as he did because of the money his older
brother Humberto had been sending home from Dallas, Texas, where he had been
working. As soon as he quit school, Julidn began to think about heading to the
USA. A lot of his friends were going, as it was common for young men from the age
of 16 on to head north for the first time:

I was working at home and in the fields but I caught the bug [me entro la espinita] since
other guys my age were talking about going to el otro lado [the other side of the border, or
the United States]. My older brother was sending money, but it was only enough for food.
He didn’t send it for us to spend on just anything we wanted. As you get older you want to
buy things, like nicer clothes, new pants and shoes, but you can’t afford it. You see other
people coming back with nice clothes and all and so I decided to go, too.

Julidn had to bide his time, however, since he didn’t have anyone willing to pay
for his trip north. He didn’t have any money of his own, not even enough to get to
the border, much less to get across it and travel into the US interior. It had been years
since his older brother Humberto had been back to San Nicolds. In Humberto’s
mind, Julidn was still just a youngster, hardly ready to head north:

In order to be able to go you need to have people who will help you. My brother was up
there. He was there for around six years without coming back. And when a person goes up
there he thinks that the people back here don’t grow. So I would say to my mother, “Listen,
tell my brother to help me.” Then when he finally came back, I told him, “Listen, I want to
go over there, too.” By then he could see that I was pretty strong. He said he’d send for me
as soon as I turned twenty-one. But he warned me that I would need to spend at least a year
there, in order to pay all the costs, that it wouldn’t work for me to go just for a couple of
months and want to go home.

So, finally, when Julidn turned 21, Humberto agreed to set him up with a coyote
to bring him to Dallas. Although Julidn was beginning a relationship with Hilda by
then, his main motivation for going was personal—providing for a wife and chil-
dren was not yet on his mind. As it turned out, he was able to build himself the
house in which his family now lived with the money he earned on that first 2-year
sojourn in the USA.

My thinking at that time was to go and buy clothes and see what it was like up there. People
said that it was real nice and all. And then, I’d see if I could make a bit of money to build a
house back here. And thanks to God, I was able to save the money to build this house. And
that’s what I did in those two years.

In September 1994, Humberto took his younger brother to a coyote near San
Nicolas that had been recommended by some friends who had crossed with him
previously. They agreed that Humberto would pay the coyote $500 when he got
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Julidn safely to Dallas.” Julidn traveled with the coyote to Nuevo Laredo,
Tamaulipas. There they stocked up on provisions for the hike they would make
after crossing the river, which would take several days. They bought flour tortillas,
which would not crumble and get moldy like corn tortillas would, as well as canned
beans and tuna. They also bought gallon jugs of water for the trail. Then the coyote
took him to some pateros.’ The pateros took Julidn, his coyote and another dozen
or so migrants across the river in a launch. From there they began their march
through the South Texas brush to get around the immigration checkpoints on the
highways that led away from the border. Although Julidn’s coyote said they would
only walk for 3 days, it turned out to be 5, walking at night and resting during the
day. Their food and water ran out on the third day, but they were able to refill their
water jugs at papalotes [windmills with cattle troughs attached] they found along
the trail. This water was not really fit for human consumption and could make you
sick with diarrhea and vomiting, though this had never happened to Julidn on this
or other trips he had made. Julidn said that, in his experiences, even “good” coyotes
tended to lie a bit about how much walking their customers would have to do to get
around the checkpoints:

I believe most of them lie. They know that if they say you will walk less they can charge
you more, since people think it’ll be easier than it really is. And once you're out there,
there’s no way you’re going to turn back. That’s why I think most of them lie.

Fortunately, it wasn’t as hot as it could have been at that time of year, especially
walking at night, and Julidn was young and in pretty good shape.

On the fifth day, Julidn and the other members of his group came to a small
town—he thought it might be Carrizo Springs, but wasn’t sure. The coyote told the
group to wait for him in the brush while he went into town to pick up the car in which
he would drive them to San Antonio. Because there were more them than would fit
in the car, he would make two trips. Fortunately, San Antonio was not too far away.
The coyote drove Julidn and several others to a house in San Antonio. From there he
was driven on to Dallas, where he arrived in the middle of the night. He called his
brother, who came to pick him up at the home of one of the coyote’s collaborators.
The brother arrived, paid the coyote his $500 and took Julidn home. He had made it.*

2Spener (2009) refers to this type of in-group coyotaje strategy, which involves traveling with com-
munity guides who had “graduated” from being migrants to being coyotes as professional migra-
tion coyotaje.

3 Pateros is the name given in Tamaulipas and South Texas to men and women who ferry undocu-
mented migrants across the Rio Bravo/Rio Grande away from the international bridges that con-
nect the two states. For more information on the origins of this term, see Spener (2009).

4By the 1980s, coyotes and their migrant customers in Mexico had worked out a standard payment
arrangement whereby migrants paid most or all of the fee for their transport upon arrival in their
US destinations, relying upon migrants’ friends and relatives already living in the USA to pay their
coyotes. This arrangement was advantageous to migrants in several ways. First, it made it unneces-
sary for migrants to carry large amounts of cash with them that they could potentially be robbed of
en route. Second, it gave coyotes a greater incentive to fulfill their obligations to the migrants they
transported. And third, migrants were freed from having to finance their trips north from personal
savings or by relying upon usurers in Mexico to borrow the funds needed to travel (Browning and
Rodriguez 1985; Pérez 1991; Spener 2009)
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Julidn was understandably exhausted from the trip and rested for several days
after arriving. He was anxious to start working and making some money, though,
and his brother and some of his friends from Guanajuato helped him find work at a
factory that formed sheet metal for a variety of uses. In order to work there, his
brother bought him a fake state I.D. card and a Social Security card at a flea market.
Julidn was paid $170 a week, working approximately 40 h. He lived with his brother
and one of his older cousins, who had originally brought Humberto to Dallas and
who was also Julidn’s padrino [godfather]. With this arrangement, Julidn only had
to pay 50 dollars room and board each week. Without such cheap food and housing
Julidn would not have been able to make a go of it in Dallas on his substandard
wages. He didn’t go out much and tried to limit his spending as much as possible.
He was actually able to save a substantial amount of what he earned, especially at
the beginning, though it seemed to get harder to restrain himself from spending on
things he wanted the longer he was there. Two years went by quickly:

Honestly, the time went by fast. I really liked it there, although I had my girlfriend at home
and we would write letters to each other. She would always ask me to come home and
I wouldn’t want to because I was happy there. A lot of people don’t want to go home because
they’re out dancing and partying all the time, but I was never one of those people. I always just
went back and forth between work and my house. On Sundays sometimes I’d go walking out
to stores, since I still didn’t know how to drive. I was scared at first because people would tell
me that if I went walking around the black people would beat me up or the migra [immigra-
tion authorities] would catch me. But then you gain more confidence that nothing’s going to
happen to you. Even though I did hear that the migra was around, I was bored staying at home
all day every Sunday. ... After two years I decided to go back because I wasn’t able to stretch
my money as far, I wasn’t sending as much home to my mother, and I wasn’t saving as much.

When Julidn returned to San Nicolds at the end of 1995, he resumed his
relationship with Hilda and set about building a house with the money he had
saved. He knew how to build a cement block house from having worked construc-
tion in Ledn a few years earlier and paid a friend to help him build it. It only took
3 months to build. Hilda moved in with him. But by then, he was out of money and
needed to head back to Texas to earn some more. He left again in April 1996 with
the same coyote who had taken him 2 years earlier. The logistics of the trip were
similar—travel to Nuevo Laredo, cross the river, hike through the brush for several
days to get around the immigration checkpoints, and then drive to Dallas. This
time, however, they got picked up by the Border Patrol several days into their hike
through the brush:

I don’t remember very well, but I was with my brother and one of my cousins. I remember
we were walking along some railroad tracks when we heard a bunch of dogs coming up
behind us. The guy who was leading us said, “Here comes immigration,” and we looked
down the tracks and we could see some lights that were moving. And he said, “That’s immi-
gration coming. Run!” I remember it was around midnight and we started running. We kept
running until we came to a barbed wire fence. We couldn’t hear the dogs anymore. We
crossed the fence and the guide said, “We’ll stay here until dawn.” It was like five or six in
the morning. We were all real tired from running and we all just fell down on the ground to
sleep. When I woke up I saw the immigration agents climbing over the fence. My brother
was next to me and I said, “They’ve got us.” They shined a flashlight on us and I remember
they had their pistols in their hands. They said for no one to move. We were lying on the
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ground and we sort of half sat up and were sitting there and they told us not to stand up. I
remember this well because my brother was sort of squatting already and they said “We
mean sitting on your butt.” Then one of them went over and pushed him so he sat back
down. And that’s how they caught us and sent us back.

Julian and his companions did not finger their coyote to the Border Patrol agents
who arrested them, even though the agents asked them which one was the coyote.
Like other migrants I interviewed, Julidn said that he and the other migrants had
planned with the coyote ahead of time what they would do if they were caught:

Julidn: The guide always tells you just before you cross the river, “If they catch us or any-
thing, you just say that we’re all just friends. Don’t tell them who’s leading you.” And since
everyone who leaves from here is thinking they’re going to need him again, they think that
if they say he’s the one who’s bringing them he won’t want to take them again. That’s what
they’ve always told me when I’ve gone.

Spener: So this is common and everyone agrees to it?

Julian: Right, everyone agrees. They say that sometimes immigration scares the kids who
are going for the first time and they say who the guide is, but these cases are rare.

Spener: So normally they don’t get scared and they don’t identify the coyote. A lot of time
in the newspaper the Border Patrol says that people don’t identify their coyote because their
afraid of him. In your experience, has that been the case?

Julian: Well, in my case, if I identify him, we know each other and he lives near my
ranch. I don’t know what might happen to me or my family. Any person from a town like
mine wants to avoid trouble. I think to myself, well if I tell the immigration agent that he’s
the one, then they’re going to pressure more to find out more about how I contracted him,
where he lives and all that. And it’s just easier to say no, we’re all just friends.

Spener: But do you feel like telling immigration who it is when they catch you?

Julidn: No, I never have.

Spener: So you weren’t mad at the coyote? You didn’t blame him?

Julidn: It’s not his fault. I think that if I were a coyote I would really try to get people
there because that’s how I’m going to make money. So they try to hide you and try to get
you there because they make more money that way. If you don’t make it they don’t make
any money and immigration isn’t going to give them any money for giving people to them.
So, maybe it’s their fault but they do as much as they can so you don’t get caught.

Back in Nuevo Laredo, Julidn, his companions, and their coyote were all
exhausted and their feet blistered from the days they’d spent walking before being
caught. None of them felt up to another trek through the brush right away. They
coyote suggested that they go back to Guanajuato to rest up before making another
attempt to cross and they all agreed.

Julidn could not stay long in San Nicolds. He was out of money and had no way
to support himself. Moreover, his family needed his remittances to stay afloat and
he was thinking about marrying Hilda, which also implied expenses. So, less than 2
months later he left for Texas again, this time with a different coyote from his area
that had gained a reputation for success in getting through the Border Patrol’s

SElsewhere (Spener 2009), I have discussed how, in dealing with the Border Patrol, migrants sel-
dom identify their guides to agents that apprehend them not out of fear of reprisals from coyotes
but rather because they regard the coyotes as being “on their side” vis-a-vis US government agents.
We can view the motivations of migrants in such situations as an example of what Portes (1995)
calls bounded solidarity.
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defenses. The logistics were once more the same, but this time he and his compan-
ions did not get apprehended and he made it safely to Dallas. When he got there, he
paid the coyote $700, lent by his brother, and went back to work at the sheet metal
factory.

Julidn earned a bit more money working at the factory this time around. Instead
of $170, he started at $5.50 an hour and soon was making $6.00 an hour. Because
he was on the official payroll, however, taxes were deducted from his paycheck.
He lived at his padrino’s house again and kept his expenses low. He decided to go
back home to San Nicolds in December of 1996, though, because he and Hilda
missed each other so much. His padrino encouraged him to go home and either stay
there permanently or bring Hilda to live with him in the USA:

This cousin who is also my padrino tells me that I need to bring [Hilda] there to live with
me. Her mother is saying that she’s making herself sick, she misses me so much. She’s wor-
ried about her. And I ask him how I’m going to do that. So we start looking into how I might
bring her. I asked him to help me. Then he also decided to go home with me. I don’t remem-
ber exactly what the deal was, if he was getting his papers or something, because everyone
else in his family had gotten their papers but him. In any event we went back together in late
December.

Hilda was in agreement to go with Julidn to live in Dallas. She really wanted
them to be together. “What I want is to be with you,” she told him. “I’ll go with you
wherever you take me.” They got a civil marriage certificate but did not get married
in the church before they left. Julidn’s padrino contacted a friend who knew some-
one in Laredo who took people across the border into Texas. Julidn got in touch with
the Laredo contact and agreed to meet him in a week. It was early February of 1997.
This time they would cross the border in a very different way:

I remember we got to Laredo and my cousin’s friend took us to the person who was going
to take us across. We got to his house in the morning and we spent the day there. Then in
the evening they put some make-up on my wife and they did up my hair like a Chicano from
over there. [ asked them how we were going to cross. And they pulled out some little cards
that showed that we were students, from the school over there. That we were going to pre-
tend we were high school students. As we left they said that we should say at the first
immigration checkpoint on the bridge that we were “American citizens.” So as we went
across the bridge, there was a man driving, a lady next to him, and us in the backseat. The
official looked at us and we just said “American citizens.” And that’s how we did it at the
second checkpoint, too. And we made it with no problems.

After getting through the second immigration checkpoint, the coyotes dropped
Julidn and Hilda off at a highway rest-stop, where they were picked up by one of his
cousins. The cousin paid the $1200 they owed the coyotes and drove them to Dallas.

Living in Dallas Together for the First Time, 1997-2000

Julidn expected to go back to work at the metal-forming factory where he had last
been employed, but when he went there, he found that they would not be able to take
him back. While he was in Mexico, the government had begun to conduct audits of
company employees’ Social Security records. His old supervisor told him he would
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be happy to have him come back to the factory, but he would have to have a valid
Social Security number to give him. He advised Julian to get his papers in order and
come back when they were. This, of course, was not possible for Julidn to do, so he
had to find work elsewhere. He found it in las yardas, i.e., doing yard work with a
landscaping company for a while. This work did not pay well, however, and later on
a cousin of his invited him to work with his employer, a construction contractor that
ran heavy machinery—bulldozers, backhoes, and the like. By this time, Julidn had
gotten his driver’s license and was thus qualified to be trained in operating such
equipment.® This type of construction work was reliable and paid fairly well. He
was soon making 10 dollars an hour, though taxes and other deductions were taken
from his check.

Hilda got her first job working in a textile factory. She didn’t know when she
started to work there that she was already pregnant with her first child. The work
there was strenuous and her boss was not willing to make special accommodations
for her in terms of the tasks she was expected to carry out. She was having bouts of
morning sickness and was very tired. With Julidn’s support, she decided to quit the
job soon after she started it. It was hard for them to make ends meet. They were living
in their own apartment and could not make the rent on Julidn’s earnings alone. They
brought in a roommate to help defray their rent expenses. They also had payments to
make on a used pick-up truck they bought to get around. Hilda got a job working at a
Mexican restaurant a couple of months after their daughter was born, earning 5 dol-
lars an hour. She arranged for one of Julidn’s cousins to babysit for them while she
worked. She was hired to be a dishwasher, but the owner had her do a bit of every-
thing—cleaning the bathrooms, chopping vegetables, making tortillas, and tending
the plants on the grounds. The owner, who was also Mexican, was quite bossy and
exploitative. She knew that Hilda didn’t have papers and wielded that power over her.

She humiliated me a lot. And at the end she didn’t pay me my complete check. She didn’t
pay me for all the hours I worked. I would tell her, “Sefiora, I worked more hours than this.”
Because I was keeping track of how many hours I worked. She said, “Well, if you don’t like
it, don’t come back.” She knew that I needed the job because, like I told you, we couldn’t
make it on my husband’s paycheck. We had to pay the rent, the truck payments, diapers,
formula for my little girl, and we wanted to save up some money to make a trip home. So I
had to put up with it. Once I fell real hard at work because she was hurrying me to finish the
dishes so she could close up. She said, “If you don’t get those dishes done, I'll lock you up
in here tonight. I have to leave.” And I said, “Si, sefiora,” but I slipped and fell because they
had just mopped and the floor was wet. I hurt my back and my husband had to come get me
and take me to a lady who massaged it to help me with the pain. I felt a little better and was
able to go back to work. I told my boss that I had really hurt my back and needed to go to
the hospital. And she said, “Don’t even think about going to the hospital because I’'m not
paying for it.” If you want to go to that sefiora and have her fix you up, fine. But if you go
to the hospital you’ll have to pay for it yourself. You won’t get a cent from me.” Thank
goodness the lady was able to help me and I got better. That way we were able to save up
some money and return home.

Hilda and Julidn spent 3 years in Dallas on their first sojourn to live and work in
the USA. They had worked hard but had barely been able to make a go of it eco-
nomically. After 3 years away from the rest of their families, they were ready to go

The state of Texas had not yet begun to require applicants for a driver’s license to present a valid
Social Security number and other documents demonstrating their right to reside in the USA.
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home for a visit. The pressure for them to return became acute, however, because of
an ultimatum that Hilda’s family made to her:

I left home without ever getting married in the church. My parents are very Catholic and
once when I called home, my mother said “Your father says that unless you come home and
get married you’re not his daughter any more.” And I felt really bad and I said to my
husband, “Yes, let’s go there and get married because I feel real bad that my father would
say that about me, that I’'m not his daughter anymore.” And Julidn said, “Fine, we’ll have to
save up some money to do it.”

Crossing Together Through Judrez, January 2000

After their wedding, Hilda and Julidn stayed in San Nicolds for another couple of
months. During this time, they made arrangements with a coyote that lived nearby
in San Felipe, Guanajuato to take all three members of the family to Dallas via the
border city of Ciudad Juarez, Chihuahua. They chose this coyote for two reasons.
First, he came well-recommended and was married to a woman who was one of
Hilda’s father’s cousins, giving them more confidence that he would keep the prom-
ises he made to them. Second, their crossing strategy with him did not involve any
trekking through the desert. He would take them walking across the international
bridge and then put them on a plane to Dallas from the El Paso, Texas airport, just
across the border. Their baby daughter, who was one at the time, could go across the
international bridge with no problem because she was a US citizen by birth. The
coyote, who had papers and maintained residences both in San Felipe and in the
Dallas area, crossed his customers through Ciudad Judrez instead of Nuevo Laredo
or Piedras Negras, other popular crossing spots for Guanajuato migrants, because
his wife was from that city and his mother-in-law continued to live there and col-
laborated with him. He would charge them a total of $2000, requiring $1000 up
front and the remainder to be paid upon their arrival in Dallas. They would pay him
from a combination of their personal savings and loans from family members and
friends in Dallas. It seemed like a good arrangement but the trip would turn into a
terrible ordeal.”

Hilda, Julidn and their daughter agreed to meet the coyote in San Felipe one day
in March. He drove them to Ciudad Judrez in his pick up truck and dropped them off
at a modest hotel. He said he would come for them in the morning to take them
across the bridge. He arrived early the next morning. He brought clothes for them
and dressed them up to look like US-born Mexican Americans. Hilda thought he
made them look like cholos, a pejorative term in Mexican Spanish referring to
Mexican American gang-members and their distinctive style of dress.® He then took

"Here we see how migrants attempt to use the social capital inhering in their relations with mem-
bers of their networks of kinship and paisanaje to manage the risks they face in their cross-border
journeys. See Spener (2007), (2009a, b).

$Undocumented Mexicans and their coyotes in Ciudad Judrez had long ago mastered “the look”
that was most likely to make US immigration authorities mistake them for US-born Mexican
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Hilda and Julidn with him to the international bridge connecting Ciudad Judrez with
El Paso, Texas, leaving their daughter with his mother-in-law. As they approached
the bridge, the coyote instructed them to walk behind him and tell the US immigra-
tion inspector that they were “American citizens.” He did not provide them with any
documents, nor did he appear to have any relationship with the inspectors on the
bridge. When Hilda and Julidn went through the checkpoint on the bridge, they told
the inspector they were US citizens and they were waived through.® To Hilda it
seemed that it was pura suerte—just lucky—that they were allowed to pass. Once
they were across the bridge, the coyote loaded them into a pick-up truck and drove
them to a house where they waited while he went back to Judrez and pick up their
daughter. When he returned with the baby he told them that he had gotten their
plane tickets and they would head straight to the airport.

At the airport, Hilda carried their daughter in her arms and Julidn carried their
luggage. The coyote walked ahead of them, carrying their tickets. He said he would
give them the tickets just before they boarded the plane. As they were walking behind
the coyote in the airport, a couple of Border Patrol agents gestured to them to stop
and demanded to see their immigration papers.!® Of course they did not have any and
the coyote kept walking. They were arrested by the agents and taken to the INS
detention center next to the downtown bridge that they had just walked across a
couple of hours earlier. They were held there all morning, with their baby crying
constantly because she was hungry and they had not had anything to eat before leav-
ing the hotel in Ciudad Judrez. The agents eventually brought some crackers for her,
which she ate quickly and fell asleep. They also brought “voluntary return” papers
for Hilda and Julian to sign, which waived their right to a formal deportation hearing
before an immigration judge.!' The agents also insisted that their daughter “sign” her
paper by putting her fingerprint on it. The agents then released the family and let
them walk back across the bridge into Judrez. As they were walking across the bridge,
one of the agents warned them not to come back because if they got caught again,
they would take their baby away from them. This, of course, was a phony threat, but
Hilda said that the agents seemed to enjoy “humiliating” Mexicans like them.

Back on the street in Ciudad Judrez, Hilda and Julidn debated what they should
do. They had almost no money and nowhere to stay. Julidn was in favor of going

Americans. See Debbie Nathan’s (1991) essay “The Eyes of Texas Are upon You” in her book
Women and Other Aliens: Essays from the U.S.-Mexico Border.

Tt was not until 2008 that all persons entering the USA at a land port of entry had to show identi-
fication to immigration inspectors. Prior to that time, it was left to the discretion of individual
inspectors whether or not to require entrants to produce documentation that demonstrated their
legal right to enter the country.

%Tn the border region with Mexico, US law enforcement agents are held to a lower standard in
establishing legal grounds to stop and interrogate individuals than they are in the US interior (see
Hing 2004).

“Voluntary return” is the bureaucratic euphemism for the procedure that allows Mexican nation-
als to return to their country without spending a long period in jail awaiting a formal deportation
hearing. This procedure has been practiced routinely on the border since at least the 1920s (see
Corwin 1978, 148).
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back to San Nicol4s to regroup and come up with a new plan, but Hilda thought they
should keep trying to cross since they were already at the border. Moreover, she
said, they had no money to live on in San Nicolds and already had debts to pay to
people there. After discussing it for a bit, they decided to retrace their steps to the
coyote’s mother-in-law’s house. The coyote seemed to be expecting them when they
arrived. He told them he was sorry about what had happened and that he would keep
trying until they got across successfully. “He told us not to worry,” Hilda said. “He
would figure out a way to get us across. ‘I’'m going to get you some fake papers so
you can get across. These papers will cost me five hundred dollars each, but I'm
going to get them for you.” And he got them for us.”'? The next day the man’s
mother-in-law dressed them up as “cholos” again and they walked across the same
bridge into El Paso. This time one of the immigration agents recognized them from
the day before and checked their papers closely and took their fingerprints. When
the prints did not match the prints embedded in the documents they were carrying,
the agents demanded to know who had sold them the papers.!* Hilda and Julidn
insisted that no one had sold them the papers but rather that they had been given
them. After an intensive interrogation, the agents “voluntarily returned” them to
Mexico again. Once more, they walked back to the coyote’s mother-in-law’s house
to decide what they would do next. It was late at night by then and the house was a
long ways from downtown, up on the mountain. They had no money for a taxi and
no way of calling the coyote. “We walked up there and there were a bunch of drug-
gies [mariguanos] along the way, smoking and fighting with each other. My husband
and I were just praying they wouldn’t do anything to us.” When they got to the
house, the coyote was waiting for them. Again, he told them, “Don’t be discour-
aged. We'll try again. My cuiiado [brother-in-law] also takes people across, but
walking. He has a trip leaving tomorrow.”

The next day the coyote from San Felipe took Hilda and Julian to see his cufiado.
They found out that, in fact, he would be leading a group of 19 people across the
river that night, leaving at 9:00 p.m. The cufiado said that they would have to walk
across the border, but Julidn and Hilda said it didn’t matter, that they just needed to
make it to Dallas. They left their daughter with the San Felipe coyote and his
mother-in-law, who would bring her across the bridge to meet them after they made
it. This time the crossing would be extremely miserable and would result in arrest
on the outskirts of Dallas.*

2In Clandestine Crossings (Spener 2009), I refer to this coyotaje strategy as document dispatch.
With the increase in physical barriers to border-crossing in recent years, it has become consider-
ably more attractive to migrants.

3The documents that they coyote had provided them were the so-called laser visas, the updated
version of the old border-crossing card that now had biometric date embedded in it. At the time
Hilda and Julidn were arrested on this occasion, agents were not yet checking the fingerprints of all
noncitizen entrants at land ports. That would not happen until later in the decade with the imple-
mentation of the US Visit program.

14 Although Hilda and Julidn contracted this coyote through their social network connections, he
devoted himself full-time to the business of transporting undocumented migrants into the USA,
working with many strangers as well as people who were recommended to him by members of
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They left that night at 9. It was a cold late winter-early spring desert night. The
coyotes drove them in pick up trucks to the mountains on the edge of town. From
there, they ran downhill until they approached a house near the river. A pack of dogs
came out from the house and ran towards them barking and would not let them
continue on towards the river. The coyote approached the house and spoke with the
owner, he paid the owner some money, who then came out and tied up the dogs. The
coyote and the migrants then waded across the river, which was quite shallow at that
point. On the far side of the river they came to the cement-lined American Canal
that both served for irrigation and immigration control purposes.'® There they lay
down on the ground in silence upon seeing a Border Patrol agent walking nearby
along the road scanning the terrain with his flashlight. When the agent passed with-
out seeing them, the coyotes gave the go ahead for them to cross the canal. The
water in the canal was swift and deep and many migrants had drowned in it over the
years. Julidn took Hilda’s hand but she was still nearly swept away. Since she didn’t
know how to swim she was quite sure she would have drowned if another man who
had already made it across had not given Julidn help in pulling her from the water.

Once they all crossed the canal, they had to cross the highway that also ran parallel
to the river in El Paso. They did not dare climb up the embankment to the road, how-
ever, for fear that the Border Patrol would spot them. Instead, they all crawled into a
culvert under the highway that was clogged with garbage and debris. By the time
they negotiated their way through the culvert it was 3 in the morning. There they
waited for one of the coyotes to come pick them up in a truck to continue their jour-
ney. They were all wet and it was freezing cold that night. “We were all shivering,”
Hilda said. “I couldn’t even feel my feet. They were frozen!” Their ride did not mate-
rialize, however, and shortly before dawn the coyote who was leading them ventured
out to find out what had happened to the driver. They rest of them did not dare leave
the culvert, for they could hear the Border Patrol’s dogs outside along the road:

The person that was supposed to pick us up didn’t show up. The coyote went to find out
what happened. We couldn’t make any noise or anything because immigration was out
there. We could hear their dogs out there. There we were. We hadn’t eaten anything and we
are all soaking wet. We were shivering, just stiff with cold. Finally at about five in the after-
noon a van came for us and picked us up.'®

They drove for several hours towards Dallas. Hilda and Julidn didn’t know
exactly what route they took, but they did not have to get out and walk around any

their paisanaje networks. Elsewhere (Spener 2008b, 2009a, b) I have referred to these types of
enterprises as commercial transport coyotaje.

15So dangerous was this canal to migrants crossing the border that the US Border Patrol in the El
Paso sector eventually set up a Swift-Water Rescue Team in response to numerous drownings in
the canal. See http://www.cbp.gov/xp/cgov/newsroom/news_releases/archives/2008_news_
releases/may_2008/05232008_8.xml.

“Here we can see that the violence to which migrants are subjected is principally structural vio-
lence, insofar as their suffering owes more to the desperate crossing conditions imposed upon them
by the state than any overt, direct violence meted out against them by their coyotes. Feldman and
Durand (2008) have discussed this type of violence imposed on migrants by the system of global
apartheid as a form of Social Darwinism.


http://www.cbp.gov/xp/cgov/%20newsroom/news_releases/archives/2008_news_releases/may_2008/05232008_8.xml
http://www.cbp.gov/xp/cgov/%20newsroom/news_releases/archives/2008_news_releases/may_2008/05232008_8.xml
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immigration checkpoints on the highway. Late in the evening they arrived at a house
near Dallas. An Anglo, English-speaking woman lived there. They had several
rooms for the migrants to stay in. The woman and the coyotes told the migrants to
shower, which they did. Unfortunately, they did not have any clean, dry clothes to
change into after they bathed. The woman tied a big black dog to each door to keep
the migrants from attempting to leave:

They tied a dog at each door. Some big black dogs. They put the dogs there so we couldn’t
leave. People were saying things like, “We’re not far from where I’'m going. I know how to
get there walking.” But the lady said, “You aren’t going to leave here until they bring me
the money for you.” So people started calling people to bring the money and come pick
them up."”

People were still bathing and calling their friends and relatives to come get them
when immigration agents raided the house:

That was what was going on when suddenly police were everywhere. They broke down the
doors and sprayed the dogs with something that subdued them. And these big policeman
came in with their pistols drawn and pointed them at us. A man was in the shower and they
pulled him out, thinking he was the coyote. They shouted for him to open the door but he
didn’t want to because he was naked, not because he didn’t want to open the door. The
agents thought that he was the coyote and that he was hiding in there. So they broke down
the door to the bathroom and pulled him out by his hair and threw him on the floor and
kicked him around. The man was laying there naked! Then they got the man up and
handcuffed him and shackled his feet. Then they handcuffed all of us and threw us into a
couple of vans. They drove us to the immigration office and unloaded us off the van. They
tied our hands and feet to some little benches and kept us chained there all night. We
couldn’t sleep because we were sitting there chained to the bench. We hadn’t eaten and we
kept asking them to please get us some water because we were thirsty. They finally brought
us a glass of water and a flour burrito. We were there for two days, with me crying all the
time for my daughter, because I had left her in Judrez. Finally they put us all on a big plane
with a bunch of other people. They weren’t deporting just us, they were deporting a whole
lot of people. The plane was loaded full of children, some of them newborns. And they were
all in shackles, too, like the adults.'®

Hilda told me there must have been at least 200 people on the plane, including
some Central Americans in addition to her fellow Mexicans. They were flown to

170ne of the challenges faced by analysts of the practice of coyotaje is how to evaluate situations
such as this. Government agents and the press typically refer to migrants apprehended under these
conditions as hostages that have been liberated from captors who are holding them against their
will as hostages. While the use of dogs to guard them is certainly violent and degrading, it is also
significant that migrants agreed ahead of time to stay with their coyotes until their friends and rela-
tives come forward to pay for their passage. It is also interesting to note that Hilda recognizes the
potential flight of migrants before they paid their coyotes for transporting them to that point. I
discuss the ambiguities of these kinds of situations in greater detail in Clandestine Crossings
(2009).

'8While this type of treatment of migrants clearly fulfills Galtung’s (1969) definition of direct
violence, it also can be interpreted as a significant example of cultural violence, insofar as such
treatment of migrants results from deep-seated attitudes on the part of law enforcement agents that
seem to regard migrants as criminals that represent a threat not only to the social order but also to
the physical integrity of those around them, including their fellow migrants.
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Ciudad Judrez. When they got off the plane that night, they were surrounded by
Mexican police and their dogs, just as they had been on the US side. In addition, she
arrived back in Mexico barefoot:

I was barefoot because they had taken my shoes and they got lost somewhere. I don’t know
where they put them. They took all of our shoes and we were all barefoot. Before we got on
the plane immigration made us take off our clothes. They took off our blouses, everything
to make sure we weren’t carrying—I don’t know what!

Hilda said she thought that the coyote that was with them when the raid occurred
must have had some kind of deal worked out with the immigration agents since he
did not seem to have been detained. She and Julidn never saw him again. In spite of
the ordeal they had been through, Hilda was surprisingly complimentary of the
treatment they had received from these coyotes, as well as the other migrants who
traveled with them:

No, they acted right by us. Like when we were in the truck, they stopped to buy us chips and
soda. ... I stuck by my husband the whole time, since I was the only woman out of twenty
people. But all the men behaved themselves. They didn’t say anything untoward [no decian
groserias) and they acted right by me."”

Hilda and Julidan went back to their hometown coyote’s residence in Ciudad
Judrez to reunite with their daughter. He already knew what had happened to them
since he had been in cell phone communication with his cufiado. This time he had
another plan for getting them across: Another of his cufiados had a contact inside
the US consulate in Judrez who sold visas.?® It would take a couple of weeks to get
them, but they would be real, valid visas issued to Hilda and Julidn. The coyote felt
responsible for all the bad luck and trouble that had befallen their family. Since their
money had run out, he offered to let them stay with him in his in-laws house while
they waited for their visas to come through. It took longer than expected, though:
They stayed there a full month. It was not a wholesome scene. Their coyote’s cufia-
dos, although they did not live there, came in and out regularly. They smoked mari-
juana and injected other drugs in the house. “It was really awful, really sad there,”
Hilda said. The mother-in-law fed them though, mostly eggs, tortillas, and potatoes,
and gave them their own room to stay in. Aside from the drug use by the woman’s
sons, they were treated respectfully and given what they needed to get by.

Finally, the papers—new laser visas—came through. To make sure they would
pass inspection, Julidn walked across the bridge into El Paso alone. He showed the
papers to the immigration inspector, who allowed him to enter the USA. He walked

9Hilda’s attitudes regarding the conditions she experienced on this trip are perplexing insofar as
she appears not to blame the coyotes who transported her for the suffering imposed upon her. As I
have suggested elsewhere (Spener 2009), we can interpret her attitudes as reflective of the habitus
of working-class migrants whose lifelong socialization towards conditions of precariousness and
material deprivation inure them to all but the worst forms of overt abuse against them.

20News reports from the early 2000s indicated that the sale of visas and other documents by US
consular personnel was a regular occurrence in Ciudad Judrez. See Lépez (2003a, b). Elsewhere
(Spener 2008b, 2009a, b) I have referred to this type of illegal provision of border-crossing ser-
vices as migra-coyotaje.
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back across the bridge into Ciudad Judrez and reported the good news to Hilda and
their coyote. The next day the whole family crossed the bridge with the coyote in his
truck. The immigration inspectors checked their papers against the records in their
computers and allowed them to pass. The coyote drove them all the way to Dallas
in his truck. In spite of all their travails, Hilda and Julidn felt that their coyote had
treated them well, doing everything he could to get them to Dallas. “Those papers
cost him a lot of money,” Hilda told me. “He paid more for them than he charged us.
He stayed in Judrez the whole time until we made it. Remember, he was related to
my father. We had a family relationship with him, too.”*! Perhaps in recognition of
the repeated ordeals they had been through, the coyote never charged them the sec-
ond installment of what they had agreed to pay him. Grateful as they may have been
to have finally made it with this coyote’s help, they never communicated with him
again and didn’t know if he was still in business.

The coyote dropped them off in Dallas at the house of a friend of Julidn’s, but the
friend was not there. According to Hilda, he was in Mexico for a visit. It was pour-
ing down rain, they had not eaten, and they only had 2 dollars between them, a 1
dollar bill and four quarters. They found a store to buy some bread and bought a
soda from a vending machine:

It was just raining and raining. My husband said, “Let’s go and buy a bolillo [a type of
Mexican baguette]. He had two dollars, one bill and four quarters. There was a soda
machine there. We decided to buy a soda to wash down the bread, since we didn’t have any
more money. I put the quarters in the machine and a whole bunch of quarters poured out,
like five dollars worth. My husband said you never expect God to help you, but we didn’t
have a cent. Our baby’s diapers were soaking wet and we didn’t have any to change her into.
With those five dollars we bought some more soda and some diapers. We waited around
until it stopped raining and walked over to the place where a couple of my husband’s cous-
ins lived. They invited us to stay with them for a while.??

Living in Dallas Together for the Second Time, 2000-2003

The travails that Hilda and Julidn had gone through to make it to Dallas at the begin-
ning of 2000 presaged the difficulties they would encounter living there on their sec-
ond sojourn. Julidn did not find work right away when they returned, and then when he
did it was working for low pay in las yardas again. Hilda was obliged to go back to
work at the Mexican restaurant, whose owner she so despised. She worked at night and
left the baby with Julidn, getting home around midnight. Her boss was as overbearing
and cruel as ever. When Julidn got a better job running construction equipment again,
she quit. It wasn’t long, however, before she had to find waged work again. Julidn’s

2 Here again we see the way in which migrants can benefit from the social embeddedness of their
relations with coyotes, an aspect of coyotaje I discuss extensively in Clandestine Crossings (2009).
22 As this passage poignantly illustrates, the resources inhering in migrants’ social relations, no
matter how indispensable to the success of their migratory strategies, are often insufficient to guar-
antee their comfort and security on their cross-border journeys.
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cousins’ house was filling up as more of their siblings arrived from Mexico to live
there. Julidn and Hilda decided it was time for them to move out and find their own
apartment, which they did, a tiny studio for which they paid about 300 dollars a month.

Hilda got a job with a crew that cleaned schools at night. She started at 8:00 p.m.
and worked into the wee hours. Sometimes Julidn did not get home from his con-
struction job until after Hilda had to leave for work, since his construction sites were
sometimes far away and evening rush hour traffic in Dallas-Fort Worth could be
dreadful. On these occasions, Hilda would leave the baby in her crib with the TV on
and lock the door on the way out. She wasn’t usually home alone for more than a
few minutes, but Hilda was nonetheless unhappy about the arrangement. She would
get home in the middle of the night, exhausted—they worked her hard at the clean-
ing job, too—and her little girl, now 2 years old, would wake up and want to play.
After about a month of this, Hilda quit the cleaning job. By this time, she was preg-
nant with her son. Because they needed the money, she found another cleaning job,
this time working in a private hospital. One of the benefits of working there was she
would get free prenatal care and be able to give birth at the hospital. She presented
the Social Security card and state I.D. she had bought on her first sojourn as the
work documents the hospital required. Around that time federal authorities con-
ducted the same type of audit of Social Security numbers at the hospital as they had
at the factory where Julidn used to work. The hospital was obliged to fire about a
100 Mexican workers, including Hilda. She not only lost her job but also access to
the prenatal care and right to give birth at the hospital. She ultimately gave birth to
her son in one of Dallas’ public hospitals, where, she said, nearly all the patients
were Mexican.

Hilda did not go back to waged work after her son was born, opting instead to
stay home with both her children. She got pregnant again not long after her son was
born and gave birth to a second daughter in early 2003. After the terrorist attacks in
Washington and New York in September 2001, the construction company where
Julidn worked went bankrupt and he was forced to go back to yard work for a time,
which paid considerably worse. Without Hilda working, they couldn’t really make
ends meet. They didn’t have enough beds or clothes for everyone in the family. They
scavenged dumpsters for old mattresses. Hilda applied for food stamps, as well as
food from the Women, Infants, and Children (WIC) program, but her immigration
status and inability to understand English over the phone stymied her efforts.”* She
stayed indoors all day with her children while Julidn worked. The neighborhood

2 From the website of the Texas Department of State Health Services: “WIC is a nutrition program
that helps pregnant women, new mothers, and young children eat well, learn about nutrition, and
stay healthy. Nutrition education and counseling, nutritious foods, and help accessing health care
are provided to low-income women, infants, and children through the Special Supplemental
Nutrition Program, popularly known as WIC. Retrieved on October 31, 2009 from http://www.
dshs.state.tx.us/wichd/. The prevention of Hilda and Julidn from accessing a form of state assis-
tance that was vital to the health development of their children clearly fulfills Galtung’s definition
of structural violence. Insofar as the laws producing this structural result reflect important cultural
norms and values on the part of US voters and their public servants, this situation can also be
understood as embodying a form of cultural violence.
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was not very safe, she didn’t drive, and she didn’t have enough money to take her
family elsewhere to do things. Although Hilda was grateful and happy that Julidn
and the kids were all together, things were not going well for them economically,
nor were she and the kids happy. Although it was a wrenching decision, Hilda
decided, and Julian concurred, that everyone would be better off if she took the kids
back to San Nicol4s to live:

I was crying because I wanted to go home. I was happy being with my husband, but I had
to do it for my kids. It pained me to see them just looking out the windows like they were
in jail, all locked up there. And then they were getting sick all the time, too. So I said to my
husband, it would be better if I went back. It was June. My littlest one was only three
months old. The three of us got on the bus and rode to San Felipe, where my suegra [mother-
in-law] was waiting for us. My husband stayed on in Dallas until December. We didn’t have
any money. He said he’d be able to save up some money after we left. With all of us there
we couldn’t save at all. The rent would come due, and then we had to buy diapers—and we
had two kids in diapers then. We just couldn’t make it. ... I told my husband, I've been try-
ing so hard, but I just can’t make it here with my kids. I’m suffering a lot, I told him. I'm
locked up in a little room with them all day. Back home I have my house, my furniture, and
my family. I love my husband and now I miss him but I also love my kids and I’d do any-
thing for them. That’s why I decided to go back.

Another reason Hilda wanted to return, Julian later told me, was that her father
had been sick and she wanted to be in San Nicolds to help him and her mother if he
took a turn for the worse at any point. So, Hilda and the children returned to San
Nicol4s in June 2003. Julidn stayed in Dallas through the end of the year, trying to
save up some more money and arrange to bring a pick-up truck back with him that
the family could use at home in Mexico.

Julian’s Most Recent Trip to the USA

Before Julidn went back to San Nicolds in December of 2003 he was trying to get
the title to a pick up truck he had bought straightened out so he could bring it
back with him legally. Having a truck in San Nicolds was imperative, given its
isolation and lack of adequate public transportation in the area. He had owned a
1995 pick-up free and clear, but he would have had to pay a large amount in
import taxes to bring it back to Mexico with him, since it was still less than 10
years old. To get around that problem, he sold his 1995 truck and bought a 1988
pick-up that he could take to Mexico without paying so much in taxes.
Unfortunately, he was not able to get free title to the new vehicle in time for him
to get home to his family for the Christmas holidays and he left taking care of the
matter to the cousin to whom he had sold the 1995 vehicle and who had not yet
paid him. The idea was that as soon as the title came through, the cousin would
arrange for someone to drive the truck to Julidn in San Nicolds and pay for it out
of the money he owed him. Months passed and the vehicle never came. Julidn
called his cousin repeatedly, who claimed that he had never gotten the title to the
truck from the lot where Julidn had bought it. Aside from the inconvenience of
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not having a truck to drive in San Nicolds, Julidn could not avail himself of what
waged work was available in the area. Finally, in August 2004, he decided he
needed to go back to Dallas to get the truck or, if that was not possible, earn some
money to buy another one.

To get back to Dallas, Julidn contacted a coyote who operated out of Rancho El
Alto [a pseudonym], just a few kilometers away from San Nicolds. He went to this
coyote based on the recommendations of some friends who had crossed with him
recently. He had a good reputation for success. Rather than borrow money from
friends and relatives to pay the coyote, Julidn worked out a deal with his cousin that
he could cancel the debt to Julidn for the pick-up truck he had bought by paying
Julidn’s coyote when he arrived in Dallas. The cost for this trip would be $1400,
considerably more than the last time Julidn had traveled with a coyote several years
earlier.* The logistics for this trip were similar to those of his first cross-border trips
a decade earlier. Julidn took the bus to Nuevo Laredo with the coyote and several
other men from his and neighboring ranchos. They waded across the river near
Nuevo Laredo and began a 4 day march through the sweltering brush to get around
the immigration checkpoints on the highways leading away from Laredo.

Although they did most of their walking at night, when it was cooler, it was still
an extremely difficult trip. Julidn handled it well, under the circumstances, for he
had been playing baseball a lot during his last few months in San Nicoléds and was
in better shape than he had been in a while. As was typically the case on treks like
these, the water they were carrying with them ran out after the second day. They
refilled their water jugs from cattle troughs the coyotes located along the route. This
water was not really fit for human consumption, but, as Julidn said, they were so
thirsty they knew they had to drink it. Although Julidn did not get sick from the
water, a man in his 40s who was making the trip with his teenaged son did. The man
was already having a hard time keeping up. He was tired and his feet were covered
with blisters. Then, late on the third day, he began to vomit the water they had
drunk. The coyote tried to encourage the man to keep going:

The reaction of the coyote was to try to encourage him, keep his spirits up. He told him not
to drink so much water and that he should try to eat a little more to have the energy to get
there. He really couldn’t eat much, though. On the last day, we walked during the daytime.
They usually walked you at night. [The coyote] told us that we had to get to where they
were going to pick us up. And by about noon, this man couldn’t carry his mochila [knap-
sack] anymore. He wanted to leave it behind, but he needed the clothes when he got where
he was going. I took his pack for a couple of hours and then another person took it. ... The
rest of us tried to help him. The coyote had worked it out with the person who was going to
pick us up that we’d get there by a certain time. So he tries to pressure you so you get there
by then. When the man couldn’t keep up he told us to go on, but we let him rest for a while

24 Julidn’s choice of coyote and the payment arrangements he worked out with the coyote in 2004
belie the pronouncements of government officials and the press that tighter border enforcement
since the early 1990s had effectively put an end to this type of socially embedded professional
migration coyotaje (see Spener 2007, 2009a, b). It also illustrates the application of the cultural
practice of rascuachismo by working-class migrants to the project of undocumented international
migration, a term that refers to the solving of problems ingeniously and in an improvisational man-
ner using what resources and materials one has at hand (see Spener 2010).
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to get his spirits up. And he made it walking on his own. We were all really tired but we held
on and made it there in time.

It was a good thing that the man was able to keep going. Julidn said he and others
would have carried them on their shoulders if they’d had to, but if they had left him
behind he almost surely would have died. “We were out in the middle of the monte,”
he said. “It would have been hard for anyone to find him out there.”

One of the coyote’s collaborators picked up Julidn and the other migrants
with his car at the edge of the monte at about 4 in the afternoon. He drove them
to a house near San Antonio, where they arrived at about 6. From there, the
coyote called to another collaborator in Dallas, who then drove to San Antonio
to pick up Julidn and the others that were headed to that city. They also called
Julidn’s cousin to let him know that he had made it and that they needed the
money he had agreed to pay. Much to Julidn’s dismay, his cousin was several
hundred dollars short of the $1400 they coyotes expected. Fortunately, Julidn
was able to negotiate a deal with his coyote from El Alto whereby his cousin
could give the money he had to the driver when they arrived in Dallas. Julidn
would pay off the rest of what he owed as he was able once he started working.
He would send the money home to Hilda in San Nicolds and she would pay the
coyote, who lived nearby. And that’s how it worked. Upon arriving in Dallas in
the middle of the night, Julidn’s cousin met him and the driver at an agreed upon
spot. His cousin paid the driver the money he had, the driver said good-bye and
left, and the cousin drove Julidn back to his house.

The next day, Julidn went to work as a “yard man,” cutting grass, blowing leaves,
trimming bushes, and weeding gardens. Within a couple of months, though, he was
back at work in construction, earning 10 dollars an hour as an operator of heavy
machinery. He began sending money home to Hilda, who paid off the coyote. He
was finally able to get the title to the truck he had bought, after battling the owners
of the lot who had sold it to him. It was terribly important for Hilda and him to have
a car in San Nicol4s, especially for Hilda when he was not there. She explained the
situation as follows:

I don’t drive but he wants me to learn in case he has to go back north. So I don’t suffer so
much here. Right now I have to go everywhere by bus. To get groceries, for example. And
it’s a real hassle. And if my kids get sick, I have to be able to get them to the doctor. That’s
why our dream is for my husband to bring a pick-up back with him.

Julidn worked through the end of 2004 and kept on until October 2005. Hilda
missed him terribly. He told her he would get the money together to have her come
back with the kids, but their oldest daughter, who was in school by then, didn’t want
to go back to Texas:

I missed my husband terribly after he went back to Dallas. It made me sick. He said, “You
know what? I’'m going to get the money together to bring you back. Bring the kids. But my
older daughter refused to go.

“You go, mamd. I’m not going.”

“Why not, hija?”

“No, mamad, up there you’ve got us locked up inside all the time. There are no parties or
anything up there.”
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She likes her freedom. You can see how they run around here. It’s not like that up there.
Up there they’re always stuck inside watching television from the time they wake up till the
time they go to sleep.

Julian would have liked to return home earlier, but one of his aunts in San Nicolas
required surgery to remove a cancerous tumor from her stomach, and he was called
upon to help defray the costs (his brother José had also put up money for her medi-
cal care). He also wanted to save up as much as possible so he would not have to go
back to the USA for at least another year. When I interviewed him in January 2006
had the following to say:

God willing, I'd like to spend this year with my family, if I can find work here. I don’t know
about next year. Hopefully I can get a stable job here. If not, I’ll go again. Right now my
kids miss me. If I go out anywhere, my wife tells me they ask her what time I'm coming
home, how many days I’m going to be away. So like I say, I’d like to try not to have to go
back up there again.

One thing they did quietly, without telling either set of parents, was arrange for
Hilda to get a tubal ligation so they would not have any more children. They felt that
three children were enough and realized it would only complicate their situation
further if they had any more. She was happy with her kids and was glad to see them
happy to be living back in San Nicol4s.

Fortunately, at the time I interviewed him, Julidn had gotten work building a
bridge across the river that ran by San Nicolds. This was providing him with some
badly needed waged income. When the project was finished, he thought he might
look for construction work in Ledn or in Querétaro. He wasn’t very excited about the
idea, though, because it meant being away from home for at least a week at a time.
In addition, the income he could earn working in construction in Mexico was enough
to live on only if his family incurred no extraordinary expenses. “I can make enough
for us to live on,” he said, “but if someone gets sick you have to go into debt. If you
have to go into debt, then it’s difficult to repay that money here. So that’s when you
start thinking about going up there [to the United States] to pay off your debts.”

Julidn actually preferred living and working in Dallas to living in San Nicolas. In
spite of all the difficulties she had had as a wife and mother in the Dallas area, Hilda
was restless in San Nicolds and also would not be averse to going back. Both of
them agreed, however, that they would not want to go back until after their kids
were bigger and had finished school in Mexico, even though all three were US citi-
zens by birth:

We’re going to try to give our children their schooling here. And then when they’re mature
enough to know right from wrong, we can go back. Because I’ve seen how the kids are up
there, the teenagers. I see how the kids carry on up there and that’s why I want my kids to
go to school here. Maybe the schools are not as good here, but I don’t like the way schools
are up there. I like the fact that they learn English, but I don’t like the way the kids treat each
other. ... I have friends who’ve told me about how kids at school get forced into drugs and
things. If we keep them here while they’re small, we won’t have any problems like that. If
we go up there and they’re bigger we’ve got a better chance since they can tell you if anyone
is giving them problems and try to help them deal with it. That’s why my wife and I want
them to study here, at least through the eighth grade. Then we can decide whether we all
want to go back up there.



138 D. Spener

Julian’s Reflections on Coyotaje and the Dangers
of Clandestine Border Crossing

In addition to speaking with Hilda and Julidn about the particulars of their various
cross-border trips and their sojourns living and working in Texas, I spoke at length
with Julidn about his opinions about coyotaje as a strategy for getting to the USA. In
this concluding section, I have organized his reflections on coyotaje into three gen-
eral categories:

1. His characterization of the social origins, trustworthiness, and quality of service
provided by the coyotes he had dealt with directly or whose reputations he knew
from the experiences of other migrants who lived in his community;

2. His assessment of the level of risk of making coyote-assisted clandestine border
crossings and who should be held accountable when migrants suffer abandon-
ment and even death on the trail; and

3. The amount of money migrants had to pay to coyotes to get to their destinations
in the USA.

This section ends with a discussion of Julidn’s reaction to the possibility of par-
ticipating in an expanded guest-worker program that might permit him of future
opportunities to labor in the USA as a legally contracted, temporary or seasonal
guest worker. Not surprisingly, Julidn viewed participation in such a program as an
attractive alternative to coyotaje as a strategy for pursuing employment opportuni-
ties north of the border.

Julian’s Characterization of Coyotes and Their Relations
with Migrants

For Julidn, the line that distinguished coyotes from their customers in his commu-
nity in rural Guanajuato was a blurred one. He told me that, from his point of view,
coyotes and the other members of his community were cut from the same cloth.
Julidn’s assessment coincided with that of migrants I interviewed in Monterrey,
Nuevo Leén who regarded their coyotes as being the local migrants that best “knew
the way” to get across the border:

Spener: What opinion do you have of the persons that have taken you across? They say lots
of bad things about coyotes in the press in the United States. In your view, what are they
like? Are they respectable people? So-so people [gente regular]? Bad people? How do you
see them?

Julidn: I think they’re people like us. They try to earn a little more money without hav-
ing to fight so hard for it. I put myself in their place and I think if I were them, well, Id also
try to take people across, since if I cross them and they pay me when I get there, I’ll be able
to save up a lot of money working like that. ...

Spener: And are these people, shall we say, “professionals”? In other words, is this the
only thing they do for a living or do they work over there [in the United States] or back here
[in Guanajuato] when they’re not taking people?
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Julian: Most of the ones I've known, they start out the same as us. Somebody takes
them first. They work over there [in the United States] but from going back and forth so
many times, they memorize the route [se empiezan a grabar el camino]. Then they start
taking companions with them without charging them, since they’re going anyway. Then
they decide to do it for a living.

Spener: So, they’re normal people? They re not, like hoodlums [ro son asi como cholos
y gente asi mala onda]?

Julidn: No, I believe that they’re people like us.

Spener: The times that you’ve crossed, have they acted right? Have you seen any
abuses? Do they carry pistols, threaten anyone, that type of thing?

Julidn: No, not the persons that I’'ve gone with.

Spener: So they’ve acted right by you?

Julian: They’ve conducted themselves just like they were one of us [se han portado,
pues, como cualquier compariero].

Although Julidn and his family members and friends in San Nicolds were per-
fectly willing to talk with me about their experiences traveling with coyotes and
share with me their opinions of them, I was not able to interview any of the local
coyotes directly, in spite of my efforts to contact them. Julidn was not surprised by
this. “No,” he said, “they wouldn’t talk with you because they don’t know you.” In
other words, they were suspicious of me as an obvious outsider to the community
and someone who might even work for the US government. I asked him, though,
how coyotes knew whether it was safe to talk with fellow Mexicans about what they
did for a living and how they went about providing their services to migrants. I
wanted to know how they knew who was really a potential client and who might
want to get information from them for other purposes. Julidn explained to me that
the coyotes were somewhat protected from exposure because of the system of word-
of-mouth recommendations they used to get customers:

The people they don’t know come to them through somebody they do know. It’s like a link
between people who know one another. You know me, I know another guy, and the other
guy knows someone else. So that other guy doesn’t know you but he comes to you through
this link and says so-and-so sent me. So, they do work with people they don’t know but they
come to them through somebody they do know. Then they’ll tell you how everything works.

In addition to protecting themselves from exposure to the authorities, Julidn
explained to me that the coyotes had additional reasons to prefer working with cus-
tomers who had been recommended to them:

Julidn: The customer asks them how much it’s going to cost and how much he’ll have to
walk, and when he’ll have to pay. And they tell him this number of days and all that. But
then if they know you well, like on this last occasion with me, we didn’t speak with one
another but we knew each other by sight, so when I tell him I don’t have enough money he
said, we could work something out. He could wait for me to pay him later, you know? And
with other persons he didn’t know, they demand the money right now. They’d better have
the money as soon as they get there since they don’t know them and they know there are a
lot of people out there who can’t pay. ... I've heard of cases where they won’t let people go
until they’ve paid a certain amount. But these are people that they are more mistrustful of
[que les tienen un poco mds desconfianzal.

Spener: So, they don’t negotiate so much with people they don’t know?

Julian: No, because they want to choose people that pay like they say. I haven’t seen it
myself, but they say that when they get there a lot of people don’t pay or don’t want to pay.
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Julidn said he had heard about coyotes elsewhere committing many abuses
against their customers but had not had any problems himself or heard about any
local coyotes doing such things to people from around San Nicolds. He explained
that the in-group system of word-of-mouth recommendations protected both
migrants and coyotes alike, at least to a certain extent:

Julidn: In any event you try to go with people you already know for the same reason that if
they know you they have more hope that someone will be waiting for you with some money.
When I went with that first coyote, I didn’t know him, but I went with him because I knew
that I had all the money I needed waiting for me once I got there.

Spener: So, it was a good deal for him to work with you.

Julidn: Right. It was good for him because I had all my money ready over there. I
believe that anyone who is a pollero® likes working with people they know have their
money lined up. They won’t have to wait at all. And if they know the person, they’re willing
to take more of a chance.

In spite of the fact that both migrants and their local coyotes in rural Guanajuato
were well-known to one another and had a long history of more-or-less mutually
beneficial collaboration, tragedies occasionally befell migrants from the San Nicolas
area as they traveled to the USA with their coyotes. Such a tragedy had recently
befallen a man from a neighboring town and Julidn offered his surprising assess-
ment of who was responsible for what had happened.

Abandonment and Death on the Trail

Julidn’s brother José had told me that the coyotes from El Alto had recently left
behind a man on the trail who was traveling with them. The man had died from heat
and dehydration. I asked Julidn if he had heard about this incident and what he
thought about it. I was surprised that he did not blame the coyotes for what had hap-
pened to the man. As can be seen in the transcript below, Julidn had thought about
this issue and had some specific reasons as to why he did not think the coyotes were
to blame:

Spener: Your brother was telling me last night that word was going around that some coy-
otes [from around here] had left somebody behind on the trail not too long ago. Did you
hear that, too?

Julian: Yes, I heard about that when I was up north.

Spener: Where?

Julidn: I was in Dallas when I found out about that, but I didn’t believe that they would
have left him behind. It was the coyote that I crossed with the last time I went, so I didn’t
believe it. Then I began asking around, and according to the conversations I had, I'm not
sure if it’s true, but according to what they say, this person couldn’t walk any more and felt
real sick. He just couldn’t do it any more. And they say that they tried to help him and move

ZLiterally, a “chicken grower” or “chicken farmer.” Originally used on the western stretches of the
USA-Mexico border as a synonym for coyote, today it is widely used throughout Mexico and
Central America to refer to the service-providers hired by migrants to help them enter the USA. See
Spener (2009) for a more complete explanation of the origins and use of this term.
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him along, but he said he didn’t want to go any further. So the guide didn’t know what to
do. He said, “I have the obligation to take these other persons, but I’ve also got a commit-
ment to him.” And according to what I was able to find out, one of the man’s companions
said [to the coyote], ““You go on ahead with those persons and I'll stay back with him.” And
that’s what I heard they did.

Spener: In other words, another member of the group stayed back with him?

Julian: Yes, he stayed back with him. Then when the guide got to where they were
picked up, he told the other guy who was going to drive them, that he should stop a little
further down the road to call the Border Patrol to tell them to go look for them back down
the trail. And when they found them, the muchacho had already died.

Spener: So it was a young guy, a boy that had died?

Julidn: Right, he was young.

Spener: So, how do people react to this event? What is your reaction?

Julian: Well, 1 did react.

Spener: Is anyone at fault?

Julian: Well, no. My reaction, like I said, I don’t know. I don’t think it was their fault.
It’s just a question of whether your body will take it or not. Because I've told people that the
first time I went that I felt tired. But I didn’t know anyone else on that trip. I'd never laid
eyes on any of them before. So I thought to myself, if I decide to stay behind because I don’t
have the strength to go on, I’m going to be left alone because none of the others knows me.
Nobody is going to stay back with me. So I tried to find the strength from I-don’t-know-
where to keep up with them. So I think that if that person [the young man who died] had
really gotten weak, I don’t know, it might just be that his own body just couldn’t take it. So
I believe, in my theory it’s not anyone’s fault.

Spener: Might this event have a negative impact [puede perjudicarle] on the coyote?

Julidn: Well, yeah. But it’s like I’ve been trying to explain to you, if it’s true what they
told me, it wasn’t his fault because he was trying to save the ones he took on ahead with him
and he was sending help for the ones they’d left behind. So I think he tried to help them
equally. He’d lose a bit more credibility in my eyes if he hadn’t tried to help the people who
stayed behind.

Spener: You told me before that sometimes the coyotes lie about how far you’re going
to have to walk. In this case, would your opinion be different if the coyote had lied about
how far they were going to walk?

Julidn: No, because like I told you, it’s happened to me almost every time I’ve gone that
they tell you it’ll just be one day and really it’s two. So practically everyone has in their
mind that it’s going to be more than they tell you. Almost all of us are aware of this.

Julidn offered some additional information that was especially telling. The coy-
otes in El Alto continued to take people from the region across the border and con-
tinued to receive new customers. And if Julidn decided to go back to Texas, he
would probably travel with these coyotes again. When I asked him, somewhat
incredulously, if he would ask the coyotes about the man’s death to get a more com-
plete explanation before heading north with them, he had the following to say:

Well, I’d have to go with them to know for sure, to see. I probably wouldn’t ask them about
it here. I’d probably ask that they tell me about it out in the monte, because that’s when you
talk most about these kinds of things. Like what happened that time with the guy who was
with you? Things like that. Out in the monte [brush] is when I’d ask them. But if I see that
people keep going with them, then what they’ve said about them isn’t necessarily true.

Julidn’s hesitancy to blame his coyotes for the death of the man from a neighbor-
ing village runs contrary to the way that coyotes are typically portrayed by govern-
ment authorities and the press as ruthless criminals who operate with little regard
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for the health and well-being of the migrants that travel with them. Julidn was not
the only migrant I interviewed who were reluctant to hold coyotes uniquely respon-
sible for migrant deaths on the trail, contrary to repeated assertions by the authori-
ties that such deaths resulted directly from the callousness with which “smugglers”
treated their “merchandise.”*

On the Price of Clandestine Travel to the USA

One of the open questions about US policing of its border with Mexico has to do with
how far the costs of entering the country clandestinely will have to rise before migrants
will desist from making the attempt. The costs of hiring a coyote to get across the
border grew dramatically for Julidn between the time he made his first trip to Texas in
the mid 1990s and when he made his most recent trip in 2004. In 1994, his brother
had paid a coyote just $500 to take him to Dallas. On his last trip he had paid $1400,
nearly three times as much. When I asked Julidn how much money he would be will-
ing to pay the next time he had to go to the USA, he had the following to say:

Spener: How much would you be able to pay? The Chinese, for example, sometimes pay
as much as $50,000 to be taken to the United States. Right now, you’re not even paying
one-tenth of that amount.

Julian: I would never pay that much. I'd only pay as much as I'd have to, depending
upon my need. Right now it seems a lot to me to pay even $1000 because, thank goodness,
I don’t really need to go up there now. The last time I needed to go, $1400 didn’t seem like
that much to pay, first because I really had to go and second, I had some money owed to me
and I wasn’t going to have to go into debt to make the trip.

Spener: So far, then, you’ve been able to pay whatever they’ve charged you. So, do you
think that people will keep going in spite of the cost?

Julidn: I do. I just think it depends on how badly the person needs to go.

One of the main things that Julidn and Hilda’s experiences demonstrated was that
the nearly threefold increase in coyote fees over the course of a decade had not yet
produced a situation that prevented Julidn from traveling to the USA to work when
family finances required him to do so. The informal system of kin-based credit
available to them owing to the presence of close relatives in the USA was still
capable of lending money in sufficient quantity and on favorable enough terms to
meet the increased costs of clandestine travel.

On the Possibility of Participating in a Guest-Worker Program

Although coyotaje continued to work as a viable migration strategy in spite of the
build-up of US force at the border, Julidn made it clear to me that some form of legal
migration option would be vastly preferable to the way he and his family had been

2For a more extensive discussion of this phenomenon with regard to coyotaje, see Spener (2009).
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managing their cross-border existence to date. He was familiar with the existence of
the H-2 agricultural guest worker program and of the proposals that were being
made in the USA to have some sort of new, larger scale temporary work visa pro-
gram for Mexicans like him. Not surprisingly, he found the idea of participating in
a program like this to be an appealing alternative to the precarious sojourns he had
been making north of the border as an indocumentado. He saw it as a way for him
to make sufficient money to support his family without having to be away from
them for such long and uncertain periods of time.

Spener: They’re proposing a new kind of bracero program so that Mexicans could go to the
United States with a three-year contract or something like that. Would you be interested in
this kind of a program?

Julian: Sure, I'd be interested in something like that. Like I was telling you, I was very
happy to be working up there. I remember when I was doing yard work a friend told me that
people were getting these permits to go work up there for nine months. And I said that’s
what I wanted to do, to be able to go there and work for a while and then come back here to
rest for a while. I’'m always going to be working to support my family. I’d rather have some
kind of permit so I could go up there for seven, eight, or nine months and then be back here
with my family for three or four months without having to work. It’d be great to have a
permit that would let you go back and forth without any problems. I’m really envious of the
people I know who have papers. It only costs them $100 to make the trip. And even if T have
$200, what I'm going to do with that? That’s not nearly enough for me to make the trip! I
really wished I could have had one of those permits so I could come down here to see my
family for the week-end and then be able to go right back to work up there.

Epilogue

The conditions for Mexican migration to the USA changed markedly since I last
spoke with Hilda and Julidn in early 2006. Another dramatic increase in US border
enforcement began later that year, with the addition of thousands of new Border
Patrol agents (now numbering approximately 20,000), the assignment of National
Guard troops to assist the Border Patrol in monitoring the international boundary,
the walling of previously unfortified stretches of the border, and the deployment of
aerial drones and other remote surveillance technologies to detect unauthorized
entries by migrants and drug smugglers. In addition, the cultural and political hostil-
ity towards Latin American migrants has grown considerably worse. Political stale-
mate in Washington has, to date, prevented the advance of immigration reform
legislation in the Congress. In spite of the new Obama administration’s professed
support for creating a path to legalization for the undocumented residing in the
USA, the Department of Homeland Security under his leadership has deported hun-
dreds of thousands of migrants annually, most of them Mexicans and other Latin
Americans, in a policy not terribly different from the “enforcement through attri-
tion” strategy advocated by anti-immigrant groups. The economic crisis brought
about by the collapse of the US housing market in 2007 and 2008 led to a drastic
decrease in the demand for migrant labor in construction and in many of the service
industry jobs in which migrants have been concentrated.
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In response to these changes, as well as the conditions of violence in northern
Mexico spawned by the Calderén administration’s frontal attack on drug trafficking
organizations, net Mexican migration to the USA has fallen to levels not seen since
the Great Depression. It remains to be seen whether Mexican migration to the USA
will rebound if and when the US labor market returns to its pre-crisis dynamism.
What is clear, however, that the conditions of structural and cultural violence that
inflicted so much suffering on Hilda, Julidn, and their children have intensified con-
siderably in recent years. New ethnographic research will be required to see pre-
cisely how these forms of violence are affecting Mexican migrant families today and
what strategies migrants are developing to cope with the situation they now face.
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Chapter 8

Immigration Restrictions and Political
Mobilization Among Second-Generation
Iranian Immigrants in the USA

Mohsen Mostafavi Mobasher

Abstract After the September 11 attacks in 2001, some Islamic Mosques were
vandalized, hate crimes against Muslims increased, thousands of Muslim men were
placed into deportation proceedings, and civil rights for Middle Eastern and
Muslim Americans were violated. Moreover, a majority of anti-terrorist policies
and initiatives executed during the first year after 9/11 targeted Arabs and Muslims.
Much like other Middle Eastern immigrants since 9/11, Iranians have been victims
of discrimination, prejudice, hate crimes, and racial profiling because of their
national origin and the political tension between Iran and the USA. In response to
the legal changes, discriminatory immigration practices, and violation of civil
rights after 9/11, instead of hiding, second-generation Iranian advocacy groups and
organizations responded to this backlash through political activism and legal chal-
lenges. This chapter describes the various ways young second-generation Iranians
sought to become politically engaged to protect their civil liberties, receive legal
assistance for immigration issues, and oppose discriminatory policies. Since then,
Iranian immigrants matured politically and gained a new perspective on political
processes in the USA. Whereas first-generation Iranians remain politically divided,
preoccupied with political events in Iran, and in search of support for their political
causes, second-generation Iranians are gradually socializing into American politi-
cal institutions and are working to enter mainstream politics in the USA. They are
not only working to protect the civil rights of naturalized Iranians in the USA but
also to reclaim, retain, and redefine the Iranian ethnicity that has been under attack
for the last 35 years.
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Introduction

The attacks on September 11, 2001 fundamentally changed the course of life for
Muslims and Arabs in the USA. Despite public denunciations of the 9/11 attacks by
Arab and Muslim organizations and community leaders, Islamic Mosques were
vandalized, hate crimes against Muslims increased, thousands of Muslim men were
placed into deportation proceedings, and others were arrested in an array of terror-
ism cases. To avoid mockery, to protect themselves against hate crimes and stigma
attached to being a Muslim, and to avoid discrimination in the job market, many
Muslim women were warned to remove their headscarves in public and many more
Muslims changed their names, making Mohammed “Moe” and Osama “Sam.” In
addition, a large number of families left the USA for Canada or returned to their
native countries (Andrea Elliott 2006). Many more who looked Middle Eastern or
Muslim, whatever their religion or national origin, were targets for American anger
and vengeance. Few days after 9/11, a Sikh in Arizona, a Pakistani in Texas, and an
Indian in Texas were murdered (Bakalian and Bozorgmehe 2009).

Introduced with the stated goal of stopping terrorism, a few weeks after 9/11 the
US government outlined a series of policies that targeted immigrants from the
Middle Eastern and Islamic countries. As Bakalian and Bozorgmehr (2009) argued,
instead of stopping terrorism, these policies and laws legitimized the backlash in the
eyes of the American public. With the passage of the USA PATRIOT (Uniting and
Strengthening American by Providing Appropriate Tools Required to Intercept and
Obstruct Terrorism) Act of 2001, Middle Easterners and South Asians in the USA
lost certain legal protections and civil rights. Howell and Shryock (2003) noted that
in the aftermath of 9/11 Arabs were compelled to apologize for acts they did not
commit and were forced to distance themselves from Arab political movements,
ideologies, causes, religious organizations, and points of views that are at odds with
US policy.

Between September 17, 2001 and February 21, 2007, the American government
enacted 62 different initiatives to fight terrorism and strengthen the security of the
USA (Bakalian and Bozorgmehr 2009). More than two-thirds of the policies and
initiatives developed and implemented during the first year after 9/11 targeted Arabs
and Muslims (Cainkar 2004). The “anti-terrorist” policies and initiatives executed
since the September 11 attacks had a profoundly negative impact on Arabs and
Muslims in the USA.

To enhance domestic security, a few months after the 9/11 terrorist attacks the
US House of Representatives and Senate unanimously passed the Enhanced Border
Security and Visa Reform Act, which President Bush signed into law on May 14,
2002 (Cainkar 2004). This Act prohibited the issuance of non-immigrant visas to
citizens of the seven countries (Cuba, Iran, Iraq, Libya, North Korea, Sudan, and
Syria) listed as state sponsors of terrorism by the US Department of State. The other
provisions of this Act included calls for the integration of INS databases, the devel-
opment of machine-readable visas, the requirement that all airlines submit the list of
passengers who have boarded planes bound for the USA to officials, and stricter
screening and monitoring of foreign students (Cainkar 2004).
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In addition to the Enhanced Border Security and Visa Reform Act, the Department
of Justice, Immigration and Naturalization Service (INS) implemented the National
Security Entry-Exit Registration System (NSEERS) on September 11, 2002. Among
many requirements of the Special Registration program, which included finger-
printing and photographing of “high-risk” foreign visitors upon their arrival in the
USA, reporting to INS offices within 30 days and annually for re-registration, and
notifying INS agents of their departure, was an INS requirement for the registration
of noncitizens from 23 designated foreign countries, predominantly Muslim coun-
tries plus Eritrea and North Korea (Cainkar 2004). Although no nationals from Iran,
Iraq, Libya, Sudan, and Syria were involved in the September 11 attack, NSEERS
included these countries in the program and subjected legal residents who were not
US citizens to the special registration. By June 2003, as many as 82,880 individuals
living in the USA and another 127,694 persons at their US Port of Entry had been
registered. Of all the registrants who were living in the USA, 13,434 were placed in
removal proceedings for violations of their visas (Cainkar 2004).

Much like other Middle Eastern immigrants since 9/11, Iranians have been vic-
tims of discrimination, prejudice, hate crimes, and racial profiling because of their
national origin and the political tension between Iran and the USA. For Iranian
immigrants, the new 9/11 security measures and the discrimination and prejudice
against Middle Eastern and Muslim immigrants seemed like déja vu. Iranian immi-
grants in the USA had been the target of prejudice and discriminatory acts long
before the events of September 11. In November 1979, after a group of militant
students stormed the American Embassy in Iran and took 52 Americans as hostages,
Iranian immigrants in the USA experienced a massive wave of anti-Iranian senti-
ment and discriminatory practices across the country. After the seizure of the
Embassy in Iran, President Carter described Iran as an “extremist,” “terrorist,” and
“fanatical” country dominated by a “crazy group” of mullahs (Gerges 1997, 70). He
instituted the Iranian Control Program, which screened close to 57,000 Iranian stu-
dents in the USA. Reminiscent of the above, President Bush charged that Iran (along
with Iraq and North Korea) was part of a global “axis of evil” in his State of the
Union speech on 29 January 2002 (Bahgat 2003).

In response to the legal changes, discriminatory immigration practices, and vio-
lation of civil rights after 9/11, instead of hiding, much like some Middle Eastern
and Muslim groups in the USA, second-generation Iranian advocacy groups and
organizations responded to the post-9/11 backlash through political activism and
legal challenges. Before discussing such activity, however, it is necessary to discuss
the demographic characteristics and history of Iranian migration to the USA.

Migration Trends and Demographic Characteristics
of Iranian Immigrants

The migration of Iranians to the USA has a relatively short history, and Iranians are
among the most recent immigrant groups in this country. Most Iranian immigrants
came to the USA after the 1978—1979 Islamic Revolution and the overthrow of the
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Pahlavi Dynasty in Iran. Between 1921 and 1950, a total of 1816 Iranian residents
immigrated to the USA (or about 60 per year); between 1951 and 1970, the total
was 13,727, or about 686 per year (2003 Yearbook of Immigration Statistics).
During the 1970s, the number of Iranian immigrants who were admitted to the USA
rose steadily to 4513 per year, and reached 10,410 annually in 1980 (Statistical
Yearbook of the Immigration and Naturalization Service 1978-1986). A significant
number of Iranians who immigrated to the USA during this period were students
who changed their status and obtained permanent residency or green cards through
kinship ties, marriage with a US citizen, or occupational preferences after their
arrival.

Various factors in Iran contributed to the migration of Iranians. Economic growth
and the explosion of oil revenues were perhaps the most important contributing fac-
tors before the revolution. Accelerated growth of the Iranian economy and increas-
ing investment of the Iranian government in industrialization and modern technology,
coupled with Iran’s lack of skilled workers and higher educational institutions for
training, pushed many Iranian students to emigrate to advanced industrial countries
such as the USA for the purpose of continuing their education.

The Iranian Revolution drastically changed the pattern and the nature of Iranian
emigration to the USA. In 1978 and 1979, during which revolutionary upheaval
began and the monarchy fell in Iran, over 190,000 non-immigrant visas were issued
for Iranian students and tourists. Of this number, only about 46,000 (24 percent)
were students. The rest were either members of the ruling class and religious minor-
ities who left Iran for various political and social reasons, or individuals and fami-
lies who left the country for the fear of an uncertain future (Mobasher 2012).

During the first few years following the Iranian Revolution, the migration of
Iranians immigrants and non-immigrants to the USA declined sharply. The signifi-
cant reductions in the volume of migration from Iran shortly after the revolution
were mainly related to the tightening of controls on leaving the country by the new
Islamic regime, the hostage crisis and closure of the US Embassy, the subsequent
difficulty in obtaining a US visa for Iranians, and the cancellation of all visas issued
to Iranians as announced by President Carter. The most distinctive feature of the
post-revolutionary migration trends of Iranians to the USA is sharp increase in the
number of Iranians who were granted refugee or asylum status.

Overall, compared to the pre-revolutionary and the revolutionary periods, the
post-revolutionary emigration of Iranians is more complex in nature and involves a
more heterogeneous group from a diverse sociocultural background, religious affili-
ation, political orientation, family situations and age distributions. In terms of pro-
fessional training, the post-revolutionary Iranian immigrant group is composed of
many high-level experts and specialists in various scientific and technical areas,
industrialists or manufacturers, entrepreneurs, writers, painters, film makers, jour-
nalists, and self-employed professionals. In terms of political orientation, it includes
members of the former leading political classes who held positions as members of
Parliament, ministers, high ranking officers, post-revolutionary alienated intellectu-
als, and both Marxist and non-Marxist activists. Overall, between 1980 and 2008,
approximately 332,198 Iranian immigrants from various socioeconomic, religious,
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and political backgrounds have entered the USA for a variety of reasons.
Notwithstanding the significant decline shortly after the revolution, an average of
11,864 immigrant and 22,635 non-immigrants from Iran have entered the USA
annually since 1980 (Yearbook of Immigration Statistics 1986-2008).

According to the census reports, there were 422,664 individuals of Iranian heri-
tage living in the USA in 2008. This constituted 0.14 percent of the total population
of the USA. Close to 36 percent of Iranian immigrants could be classified as second-
generation, having been born in the USA. Young people are disproportionately
overrepresented in the Iranian population in the USA. In addition, 2006-2008
American Community Survey (ACS) data indicate a high rate of economic activity
and labor force participation (US Census 2009). About 64.5 percent of Iranians 16
years old and over are employed in the civilian labor force.! Except for the approxi-
mately 4 percent unemployed, almost all the remaining 61 percent are in the civilian
labor force with slightly more than half (53.4 percent) concentrated in management
and professional occupations.

The pattern of occupational concentration for Iranian men and women is consid-
erably different. Slightly over 55 percent of Iranian men are employed in manage-
rial, professional, and related occupations, followed by sales and office occupations
(25.6 percent); production, transportation, and material moving occupations (7.0
percent); construction, extraction, maintenance, and repair occupations (6.1 per-
cent); and service occupations (6 percent). Like men, about half (50.8 percent) of
Iranian women in labor force are engaged in management and related occupations.
Unlike men, however, a much larger percent is concentrated in sales (31 percent)
and service occupations (15 percent), and a much smaller percent (2.8 percent) in
production and transportation.

Overall, slightly over half of all Iranians in the USA are employed in manage-
ment and professional occupations such as computer, architecture, engineering,
health care, legal, educational, and community and social science occupations. The
high concentration of Iranians in professional occupations is consistent with their
remarkable and unusually high level of educational training. More than 50 percent
(58.5 percent) of Iranians over 25 years of age have a bachelor’s degree or higher
and another 18 percent have either an associate degree or some college education
but no degree. This exceptionally high level of education is largely a result of the
heavy influx of Iranian students to the USA in late 1970s and early 1980s.
Furthermore, the 2006-2008 ACS data show that many Iranians in the USA are
quite affluent, living comfortable lives. The median household income for Iranians
in 2008 was $69,377. The family income of Iranians is even more impressive than

12006-2008 American Community Survey report provides data for all Iranians and Iranian women
16 and over in the labor force. The employment rate for Iranian men was calculated and inferred
from S0201 Selected Population Profile in the United States for Iranians. According to the 2006—
2008 American Community Survey reports published by the US Census Bureau 176,824 of the
340,124 Iranians were comprised of men and the remaining 163,300 were women aged 16 and
over. Nearly 70 percent (122,206) of Iranian men and 54.7 percent (89,488) of Iranian women aged
16 and over were employed in the civilian labor force in 2008.
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their household income. With a median family income of $86,087 in 2008, Iranian
families rank among one of the most affluent immigrant groups in the USA.>

Their fairly high income has affected Iranian’s settlement patterns in the USA
and has led to home ownership in predominantly middle and upper-middle class
neighborhoods of major US cities. As described in the 2006-2008 ACS reports,
nearly 62 percent of Iranian immigrants are homeowners and live in properties with
a median value of $553,800. In addition, Iranians show a remarkable degree of
English proficiency, undoubtedly linked to their high level of education. Despite the
fact that 74.7 percent of Iranians speak a language other than English at home, only
28.1 percent of Iranians over the age of five report that they speak English less than
“very well.”

Despite this impressive human capital and remarkable socioeconomic status,
since the Iranian revolution and the hostage crisis in 1979, Iranian immigrants have
been victims of hostility, prejudice, and ongoing discrimination in retaliation for the
political behavior of their government.

The 1979 Hostage Crisis, Iranian Control Act,
and the Backlash against Iranian Immigrants

On November 4, 1979, a group of militant students in Iran seized the American
Embassy in Tehran and took 52 Americans as hostages for 444 days. The occupa-
tion of the American Embassy created a massive wave of furious anti-Iranian back-
lash across the country. Americans organized hundreds of demonstrations and
protests in US cities from coast to coast to vent rage against Iran and Iranian immi-
grants. Newspaper accounts chronicle these activities (Houston Post 1979a, b).
Many American protestors burned a replica of an Iranian flag and carried signs
reading “Deport Iranians,” “Send in Marines,” “Death to Khomeini,” “Bomb Iran,”
“Give American Liberty or Give Iranian Death,” and “Go Home Dumb Iranian.”
Immediately after the hostage crisis, hate crimes and discrimination against Iranian
immigrants increased on many college campuses, universities, and other public and
private places. At the Reno campus of the University of Nevada, a group of about 80
Americans—some waving flags, others brandishing beer bottles and golf clubs—
confronted about 30 Iranian students. Also, a St. Louis man was arrested after police
said he pointed a loaded shotgun at a telephone operator at St. Louis University and
demanded the names of Iranian students. An Independent School District Trustee in
Houston refused to admit Iranian students to school.

In Greenville, SC, the school board of a 2-year college voted to bar Iranian stu-
dents from classes during the quarter after the hostage crisis if the American hos-
tages were not released. State universities in Louisiana and New Mexico refused

2The US Census Bureau defines a household as all the people who occupy a housing unit as their
usual place of residence and a family as a group of two or more people who reside together and
who are related by birth, marriage, or adoption.
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enrolling Iranian students (Rubin 1980). The Mississippi legislature passed a bill
doubling the tuition for Iranian students attending public universities in that state
(Rubin 1980). Local radio and television programs expressed and incited anger and
hostility by encouraging callers to boycott Iranian-owned businesses and to carry
anti-Iranian bumper stickers. Various petitions calling for the USA to strike back by
taking political and economic action against Iran were circulated by individuals,
politicians, and organizations. Between 20,000 and 30,000 people signed the
“Iranian Eviction Petition,” circulated by an independent businessman in Houston,
calling for deportation of Iranian students with expired visas, deportation of Iranian
military personnel, an end to welfare aid for Iranian students, and confiscation of all
Iranian assets in the USA (Houston Post 1979c¢).

On November 13, 1979, on President Jimmy Carter’s order, Attorney General
Benjamin Civiletti published regulations giving Iranians 1 month to report their
location and visa status to the closest US Immigration and Naturalization Service
office in their area. Students were interviewed by immigration authorities and were
asked to provide their school location and documents showing they were full-time
and their tuition had been paid. After the initial stage of interview examination with
INS officers and determination of their status, violators were scheduled for a hear-
ing before an immigration judge for deportation. Students with visa violations were
accorded due process of law with the opportunity to take their cases to the Board of
Immigration Appeals and on up the ladder through federal district and appeals
courts.

Within a week after Carter ordered INS to check the status of Iranian students in
the USA, an estimated 4000 students were interviewed (Houston Post 1979d). Two
weeks later, the number of Iranian students who reported to the INS reached 35,584.
Of this number, 4,592 were found to be deportable, 536 of whom agreed to leave
voluntarily and another 326 applied for political asylum. Several months after
Carter’s order, about 56,694 students had reported to immigration officials and
6,906 had been found not in compliance with immigration regulations and deport-
able (Houston Post 1980b). Another 3,000 students were under examination and
9,000 others who refused to report to immigration authorities were sought (Houston
Post 1980a). INS found 6,906 Iranian students to be out of legal status and in viola-
tion of their visas. Some had overstayed in the country without applying for an
extension (Houston Post 1980b).

Eric Lieberman, an American attorney for the National Emergency Civil Liberties
Committee and the Confederation of Iranian Students with support from the
American Civil Liberties Union, filed two class action lawsuits on behalf of Iranian
students and challenged President Carter’s order that the visas of Iranian students
be reviewed by Immigration and Naturalization Services (Houston Post 1979¢).
A federal judge overturned President Carter’s order and ruled that the roundup and
crackdown on Iranian students in the USA illegally were unconstitutional and must
be halted (Houston Post 1979f). According to US District Judge Joyce Green, sin-
gling out the Iranians for possible deportation was unfair and violated the equal
protection guarantee of the Fifth Amendment. Judge Green said the classification
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was based on national origin and noted that it violated the equal protection clause of
the Constitution because it singled out Iranians for investigation.

To stay the judge’s ban, however, the Justice Department filed a motion with the
US Circuit Court of Appeals for the District of Columbia. Government lawyers
argued that the ruling of the judge was a serious and unwarranted intrusion by the
judiciary and asked the appeals court for a full appeal of her decision (Houston Post
1979c, g, h). In the administration’s view, the federal trial judge was wrong to hold
the deportation program unconstitutional. They urged the three-judge panel of the
US Circuit Court of Appeals to rule that in this “time of international crisis” the
government had the right to single out Iranian students and deport those who were
in the USA illegally (Houston Post 1979, 1).

In December of 1979, about a month after the hostage crisis, Carter also ordered
Iran to reduce the size of its diplomatic staff in Iranian embassies in the USA from
150 to 35 persons. Four months later, on Monday April 7, 1980, President Carter
gave a 36-h expulsion notice for all Iranian diplomats (Houston Post 1979j). In
addition to deportation of Iranian diplomats, all the 203 Iranians undergoing pilot,
navigation, and other technical military training at seven US Air Force Bases in
Texas, Mississippi, California, and Colorado were first restricted to the classroom
and the flight simulator and then ordered to leave the country (Houston Post 1980c).
The expulsion of Iranian diplomats and military trainees from the USA was one
element of the four-part program Carter announced for applying pressure on Iran.
The other parts of the program included new trade sanctions against Iran, a freeze
of all Iranian government assets in the USA, and tighter restrictions on visas for
Iranians desiring to come to the USA, including revocation of visas for Iranians who
had already entered the country (Houston Post 1980d).

Prior to the hostage crisis, Iran and the USA had very strong economic, political,
and cultural ties and Iran was viewed as a close US ally in the Middle East. The
hostage crisis created new negative images of Iran, Iranians, Islam, and other
Muslim immigrants. In a Gallup Poll conducted in June 1976, 2 years prior to the
Iranian Revolution, 37 percent of Americans gave Iran low ratings (Gallup 1977).
In a poll taken about 1 year after the Iranian Revolution, 60 percent of Americans
viewed Iran as an enemy of the USA and 34 percent viewed Iran as an unfriendly
country. In 1989, a decade after the Iranian revolution, a poll showed that the num-
ber of Americans who held an unfavorable opinion toward Iran had increased to 91
percent (Gallup 1989). Seven years after hostages were released, a majority of
Americans believed that Iran was the only “enemy” country compared to 39 percent
who considered the only “enemy” to be the Soviet Union (Gallup 1989).

In another poll, over half of the respondents cited hostages, Khomeini, oil, the
Shah, anger, hatred, trouble, and troublesome country as coming to mind when Iran
was mentioned. Moreover, close to half of the respondents described “all” or “most”
Muslims as “warlike” “bloodthirsty,” “treacherous,” “cunning,” “barbaric,” and
“cruel” (Gerges 1997). Edward Said’s (1997) critical evaluation of “the Iran story”
argues that, after the hostage crisis, a continuous cycle of TV news programming
represented the Iranian people, culture, and religion as “militant, dangerous, and
anti-American.”

9% <
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9/11 and New Waves of Discrimination Against Iranians

The horrific September 11, 2001 attack on America was another sad turning point
in the migration history of Iranians in the USA. Despite their innocence (not a single
piece of evidence exists regarding their involvement in this hideous act), once again
Iranian immigrants in the USA were subject to new forms of discrimination, preju-
dice, and civil rights violations. Once more, the US government targeted [ranians as
a suspect immigrant group. Negative images of anti-Iranian and anti-Muslim xeno-
phobia that had long been present within American culture and media were reacti-
vated and explicitly verbalized in social settings as well as in the remarks of religious
leaders and political figures in the USA.

Results of a public opinion poll taken after the September 11 attack indicated
that 27 percent of Americans considered Iran as the country that posed the greatest
danger to the USA (The Pew Research Center for the People and the Press 2006).
Respondents to this poll considered Iran a greater threat to the USA than China (20
percent), Iraq (17 percent), North Korea (11 percent), or even Al Qaeda terrorists (4
percent). The results of The Harris Poll conducted in March 2006 indicate that an
overwhelming majority (85 percent) of Americans believe that Iranian nuclear
research is a cause for concern (Harris Interactive 2006). Nearly 65 percent of
Americans believe that Iran’s nuclear program is a major threat to the USA and
another 82 percent believe that a nuclear-armed Iran would be likely to provide
nuclear weapons to terrorists (The Pew Research Center for the People and the
Press 2007). In a 2006 Washington Post/ABC television network poll, Americans
were asked if they would support US bombing of Iran’s nuclear sites if diplomatic
efforts and economic sanctions fail. While 42 percent of Americans were in favor of
the bombing, 54 percent opposed it (Deane 2006). Asked if it would be responsible
or irresponsible for the USA to have war plans for Iran already prepared, 67 percent
responded affirmatively. Another 47 percent think the USA will eventually have to
take military action against Iran.’ In case of a military attack, 54 percent of
Americans supported only air strikes and another 42 percent supported using air
strikes and ground troops.

According to Banafsheh Aklhaghi, the Western Regional Coordinator of
Amnesty International and founder of the National Legal Sanctuary for Community
Advancement, after 9/11 many Iranians experienced a surge in firing, deportation,
delayed naturalization process, harassment at the airport, unequal treatment at work,
improper workplace background check, unwarranted FBI interrogation and surveil-
lance, deportation, and security clearance denials and revocations (Payvad’s Iran
News 2003).

In 2004, the Executive Director of The National Iranian American Council
(NIAC) said that her office in Washington DC received reports of five cases of dis-
crimination against Iranians a day. Due to the extent of reported instance of abuse

3PollingReport.com; http://www.pollingreport.com/iran.htm and Blanton (2006).
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and discrimination against Iranians and their vulnerability, US Representative
Marty Meehan sponsored US House Resolution 367, condemning discrimination
and bigotry against Iranian Americans (Pacific News Service 2004).

As indicated earlier, in an effort to fight against terrorism and to enhance domes-
tic security immediately after 9/11, the US government initiated the National
Security Entry Exit Registration System (NSEERS), otherwise known as “special
registration.” NSEERS targeted persons of suspect nationalities from 26 Middle
Eastern and south Asian countries (including in Iran) and ordered males between
the ages of 16 and 65 who entered the USA by September 10 of 2002 to register
with the Immigration and Naturalization Services (INS) and report their where-
abouts within 30 days of arrival and annually afterwards. Many groups, including
the American Civil Liberties Union, the Association of Immigration Attorneys, the
Asian American Legal Defense and Education Fund, the Muslim Public Affairs
Council, the Iranian-American Bar Association, Japanese American Citizens
League, and Not in Our Name denounced the registration process (Iranian American
Bar Association 2002).

In Southern California, after approximately 1000 Iranians voluntarily registered,
US immigration officials handcuffed, arrested, and detained as many as 700 men in
Los Angeles, which has the largest Iranian-American population, and another
200 in Santa Ana. Although the order was directed at immigrants on temporary
visas, many Iranians arrested, however, had green card applications pending and
assumed they were protected under the law while they waited for the INS to finish
processing their paperwork (Iranian American Bar Association 2002). According to
the Iranian American Bar Association, the INS filled jails and transferred detainees
to outlying detention centers, to federal lockups in Arizona, and to other INS facili-
ties at the USA—Mexico borders. This made it impossible for lawyers or family
members to contact those in custody or even know their whereabouts. Testimonies
and accounts of some of the detainees and their family members and lawyers about
treatment by INS officers were posted at an internet site on January 12, 2002. In one
center, the detainees were ordered to strip down and given a strip search. They were
only provided with a prison jumpsuit without any underwear, socks, and blankets.
According to this website, “Some detainees were hosed down with cold water and
then left to sleep on concrete floors” (Revolutionary Worker 2002).

Iranians organized a large protest in Los Angeles to condemn such treatment of
Iranian immigrants who were arrested after voluntarily reporting for registration.
According to CNN, about 2000 Iranian Americans carried signs reading “Detain
terrorists, not innocent immigrants” and “What is next? Concentration Camp?” and
protested peacefully outside the federal building in west Los Angeles, the home for
the largest Iranian population in exile. Iranian activists and lawyers were outraged
by the treatment of Iranian detainees and worked very hard to represent Iranian
nationals and protect their civil rights. In a letter to the acting director of the INS in
Los Angeles, the Alliance of Iranian Americans expressed their frustration and out-
rage for the maltreatment of “defenseless Iranian immigrants, who were arrested
without legitimate justifications” (Alliance of Iranian Americans 2002).

In cooperation with other organizations, including the American-Arab Anti-
Discrimination Committee (ADC), the Council on American Islamic Relations
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(CAIR), and the National Council of Pakistani Americans (NCPA), the Alliance of
Iranian Americans on December 24th filed a class action lawsuit in Federal Court,
challenging the registration. In response to the lawsuit, Justice Department lawyers
argued that the lawsuit should be thrown out because the court lacked the jurisdic-
tion to review INS decisions regarding detentions. According to the government
attorneys, that power is reserved for the US Supreme Court.

NSEERS also complicated and minimized cultural exchanges with Iran by ban-
ning some Iranian scholars, musicians, filmmakers, and artists from coming to the
USA, and it deprived members of Iranian immigrants from visiting with their imme-
diate family members. Moreover, hundreds of Iranian professionals were unable to
continue to work in the US and medical treatments in the U.S. were discontinued.
Overall, the new immigration regulations made it very difficult for Iranian appli-
cants to receive a visa. In August 2006, dozens of Iranian professional men and
women heading to a university reunion in Northern California were barred from
entering the USA in Chicago, New York, and San Francisco and were returned back
to Iran. Visas of additional alumni from Iran were revoked under a 2002 national
security law. Some of the visitors were detained at San Francisco International
Airport, and some were held overnight in rooms with “jail conditions” (Watanabe
and Romney 2006).

In addition to the thousands of ordinary Iranian citizens who subject to such
actions, several well-known individuals were also unable to enter. For example,
Abbas Kiarostami (an internationally esteemed Iranian film director who has writ-
ten and directed more than 30 films and won the prestigious Palme d’Or at the
Cannes film Festival for his 1997 movie, A Taste of Cherry), was denied a visa to
enter the USA to attend the 2002 New York Film Festival for screening of his film
(Marlowe 2002).

Another acclaimed Iranian film director, Jafar Panahi, had the following experi-
ence during a stopover in New York City while en route from Hong Kong to a film
festival in South America (Akrami 2014):

...en route to Mar del Plata Film Festival in Argentina, his flight made a transit stop at
New York’s JFK Airport. The customs officials insisted that he submit to fingerprinting
before he was allowed to board his connecting flight. Panahi vehemently refused to comply.
He later told me he kept repeating ‘Me artist, no finger’ in his broken English. He was
arrested, held in chains overnight, and deported back to Hong Kong, where his flight had
originated from. Despite the humiliating treatment, Panahi was content that he had not
submitted to a law he thought was absurd and discriminatory.

Post 9/11 Immigration Restrictions, Anti-terrorist Initiatives,
Civil Rights Violations, and Political Mobilization
among Second-Generation Iranians

The political reaction of Iranians after 9/11 was considerably different than was the
case during the hostage crisis. Unlike their first-generation parents who largely sub-
mitted to the sanctions and discriminatory practices during the hostage crisis, the
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young second-generation Iranians actively opposed the new post 9/11 immigration
sanctions that targeted Iranians and other Muslim groups.

The sanctions on Iran and Iranians imposed by the US government after the hos-
tage crisis remained largely unopposed and unchallenged. Except for the lawsuit
filed by Iranian students against Carter’s immigration restrictions, no other major
legal challenge to the legal and economic sanctions against Iranians emerged. The
passive reaction of Iranian immigrants during the hostage crisis was due to several
important factors:

e The Iranian community was sharply divided politically and lacked a united
voice.

e Many were new immigrants and lacked political power and legal rights as US
citizens.

* As new arrivals, the majority of Iranians faced stressful cultural adjustment and
were still getting their bearings regarding social status.

* These new immigrants had limited knowledge of the host culture and its political
structure.

e Immigrants’ preoccupation with the Iranian Revolution and its sociopolitical
consequences for them and their family and friends in their home country.

It was not until the 9/11 attacks and the beginning of a new wave of anti-Iranian
discrimination that Iranian immigrants became politically awakened and started to
defend their civil rights and liberties. Despite its terrible consequences, the new
post-9/11 immigration policies and the substantial rise in the level of discrimination
and prejudice against Iranian nationals expanded the horizons of Iranian immigrants
in the USA, inspired many first-generation Iranians to be united and participate in
the political processes of their host society, and motivated many second-generation
Iranians to become politically empowered and strongly oppose and condemn the
new immigration regulations.

September 11 also led many Iranians to learn more about the American political
system and to realize the power of their vote. The initial feelings of vulnerability
and helplessness in this group of immigrants, coupled with an understanding of the
American political system and their legal rights as US citizens, propelled many
ordinary and prominent members of Iranian community to find effective vehicles
for political action and political mobilization across America. Many Iranians
reached out to their local congressional offices for legal assistance for immigration
issues. Others formed public relations groups and national organizations in
Washington D.C. and California, and contacted members of the US Congress in
Capital Hill and lobbied for protection of civil liberties of Iranians in the USA. These
actions at both local and national levels were a major step in challenging the profil-
ing and suspicion of Iranians, creating a crucial vehicle for political mobilization,
empowerment, and civil right protection of Iranian immigrants in the USA.

Since 9/11, many new cultural centers, political advocacy and action commit-
tees, informational websites, and student organizations have been established. Many
Iranian Americans began engaging in political processes in their communities and
ran for office. A large number of Iranian youth who had limited knowledge of and
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interest in their cultural heritage before 9/11 became motivated to better understand
their background. The most notable change has been a significant rise in the active
political participation of second-generation Iranians at local and national levels.
After the 9/11 attacks, Iranian activists established a number of nonprofit, nonpoliti-
cal organizations, such as the National Iranian American Council (NIAC), Persian
Watch Center, Iranian American Political Action Committee (IAPAC), Iranian
American Bar Association (IABA), and National Legal Sanctuary for Community
Advancement (NLSCA). Through these institutions, Iranians organized meetings
with government officials and civil right experts to discuss their concerns.

Most of these grassroots advocacy organizations were founded by second-
generation Iranians primarily for combating anti-Iranian legislation and immigra-
tion policies, protecting Iranian immigrant civil liberties, and enhancing their
personal and social identity. They also educate members of the Iranian community
and provide them with helpful information about their legal rights. Through public
immigration forums, these organizations bring members of US Citizenship and
Immigration Offices together with leading Iranian American legal advocates to dis-
cuss the general concerns of Iranians regarding the post 9/11 new immigration poli-
cies, FBI background checks, delays in the processing of immigration cases, and
deportation and removal proceedings. Furthermore, they aim to selectively recon-
struct a new depoliticized Iranian American ethnic identity that binds together a
Persian pride rooted in the Iranian cultural heritage and the American civic identity
based on notions of democracy, freedom, and liberty. Finally, these organizations
encourage Iranians to take advantage of their citizenship rights and be more active
and visible in the American political scene. In more recent years, these organiza-
tions have strongly encouraged Iranians to take a more active role in American poli-
tics and have acted to help prevent any potential conflict between Iran and the USA.

Conclusion

According to Portes and Rumbaut (2006), the political concerns and orientations of
first-generation immigrants reflect a complex combination of factors in the origin
and destination nations. In addition to specific events in both countries, factors such
as past political socialization and interest in returning help to shape an immigrant’s
political perspective. Depending on the interaction between such forces as the char-
acteristics of the sending countries and the contexts of reception, Portes and
Rambaut (2006) maintain that immigrants may choose between several sets of
political activities. They may passionately commit themselves to political causes in
the home society either to support or to oppose an existing government, they may
act as overseas representatives of their government, or they may turn away from
home and concentrate on establishing a new life in their new nation. In the over a
decade that has passed since the 9/11 attacks, Iranian immigrants have matured
politically and have gained a new perspective toward political processes in the
USA. Nevertheless, whereas the first-generation Iranians remain politically divided,
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preoccupied with political events in Iran, and in search of support for their political
causes, the second-generation Iranians are gradually socializing into American
political institutions and are trying hard to enter mainstream politics in the USA.

The gradual political socialization coupled with inherent sense of attachment to
both American society and Iranian culture, a deepening understanding of American
culture, society, and language, and the availability of professional, legal, and human
capital resources inspire second-generation Iranians to be more politically active
and vocal in challenging immigration sanctions against Iranians. It also allows for
them greater political power to protect the civil rights of naturalized Iranians in the
USA and to reclaim, retain, and redefine the Iranian ethnicity that has been under
attack for the last 30 years.
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Chapter 9

Borders Within the Dynamism of Europe:
European Migration Regimes Between
Exclusion and Inclusion

Georg Vobruba

Abstract The chapter starts with a short theoretical sketch of the theory of the
Dynamism of Europe. What follows is a description of the transformation of outsid-
ers into insiders by referring to the last enlargement, namely the Eastern enlarge-
ment in 2004 and 2007. The next step consists of the argument that the deepening
of integration, and in particular the abandonment of state border controls within the
EU (the so-called Schengen area), constitutes a common interest of EU members in
controlling the outer borders. Finally, the chapter points out that at present EU’s
outer border regimes are in a difficult process of change from maximal exclusion to
semi-permeability.

Introduction

Investigating migration and migration regimes in the EU means dealing with the
central issue of EU politics. In contrast to nation states in general and to the USA in
particular, the EU is a political entity in the making. Most appropriately it might be
characterized as an institutional setting of its own kind (Lepsius 2006, 111; Zielonka
2001), as something between a federation of states and a federal state. Within the
last decades, the EU has undergone rapid institutional and social changes, affecting
its inner coherence as well as its outer relations. I subsume these changes under the
term of the “Dynamism of Europe” (Vobruba 2003, 2007a), a modest proposal for a
theoretical approach that allows us to focus on the logic of expansion of the EU in
particular and on the interplay between inclusion and exclusion that goes along with
this expansion. Until recently, the European Union developed as an institutional
process driven by political elites. This development took place under the legitimacy
of the shelter of the “permissive consensus” (Lindberg and Scheingold 1970), for
people paid little attention to European integration. But with its increasing

G. Vobruba (P)
Department of Sociology, Universitit Leipzig, Beethovenstr. 15, Leipzig D-04107, Germany
e-mail: vobruba@uni-leipzig.de

© Springer International Publishing Switzerland 2016 165
D.L. Leal, N.P. Rodriguez (eds.), Migration in an Era of Restriction

and Recession, Immigrants and Minorities, Politics and Policy,

DOI 10.1007/978-3-319-24445-7_9


mailto:vobruba@uni-leipzig.de

166 G. Vobruba

institutional integration the EU impact on peoples’ living conditions also increased
and became visible. Generally speaking this is due to the fact that progressing mar-
ket integration and European institution building causes intensified entanglements
of interests and a sense of increasing mutual dependence. It is exactly in this respect
that borders, border crossing processes, and especially migration play an extremely
important role in EU politics.

The sociology of borders focuses on the relationships and tensions between
borders as political institutions and border crossing processes. Within the modern
emerging world society, the relationship between migration regimes and migration
might be seen as the most prominent case in point. While dealing with migration
and migration regimes on the EU level, one always has to bear in mind that due to
its dynamism, the EU disposes neither of long-term stable outer borders nor of
invariant internal relations. Within the Dynamism of Europe there are three devel-
opments that are of particular interest for the readers of a book like this. First, as an
immediate result of several rounds of enlargement, outsiders become insiders.
Second, there is an intense and complex interplay between the deepening of EU
integration and the Europeanization of its outer borders. Third, as formal enlarge-
ments of the EU actually come to a historical end, the character of outer EU bor-
ders changes.

Thus I shall put my argument forward in four steps. I'll start with a short theo-
retical sketch of the theory of the Dynamism of Europe. Then I will describe the
transformation of outsiders into insiders by referring to the last enlargement,
namely the Eastern enlargement in 2004 and 2007. In the next step, I shall argue
that further integration constitutes a common interest of EU members in control-
ling the outer borders. And finally I'll point out that at present—after the enlarge-
ment—EU’s outer border regimes are about to change from maximal exclusion to
semi-permeability.

The Expanding EU

The theory of the Dynamism of Europe (Vobruba 2007b) offers an explanation of
the expansion of the EU basically by referring to the relationship between the
affluent core of the EU and its periphery. This relationship between core and
periphery is defined by specific entanglements of interests on both sides. The argu-
ment starts with the diagnosis that there is a remarkable difference in economic
prosperity and political stability between the EU and its periphery. The affluent
core perceives its periphery as source of problems like environmental pollution,
crime, smuggling, and, of course, migration caused by poverty and/or political
unrest. The neighbour countries are interested in joining the affluent core and par-
ticipating in its well-being. Thus the political actors and the populations within the
core member states perceive several border crossing processes stemming from the
EU’s periphery as a threat.
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The first and immediate response to perceived threatening border crossing processes
is to call for exclusion, hence for the closure of borders. But it is a basic insight of a
political sociology of borders (Vobruba 1994; Rodriguez 1997; Cornelius and Tsuda
2004; Eigmiiller and Vobruba 2006) that state borders cannot be made sustainably
impermeable. At least in the modern, virtually global society, most kinds of social
processes do not respect borders. In some cases, for instance border crossing
environmental pollution, impermeability cannot be achieved for simple technical
reasons, in some cases the costs of exclusion, be they financial or political, are too
high, and finally in some cases the interests of the affluent core members are ambig-
uous, thus impeding unequivocal politics of exclusion. Some member states, for
example, favour rigorous border controls, while others bear in mind the need of
their economies for migrants such as illegal workers (Cornelius 2004, 393; Eigmiiller
2006). Some member states have to take xenophobia at home more into consider-
ation, while some pay less consideration to this factor. A recent example (in the
year 2011) of a domestic push for restrictive border politics is provided by Denmark.
Its temporary reintroduction of controls at the Danish-German border was nothing
but a concession to the right wing “Danish People’s Party”. In the view of most EU
members this was an obvious abuse of the Schengen-based rule that member states
are entitled to temporarily suspend the right to free border crossing only if a person
represents “a threat to public policy or public security or to national security”
(Article 96, Schengen treaty).

All these various causes impede the unequivocal politics of exclusion. Thus, it is
not the issue of perfect impermeability but the tensions between border closure and
border crossings what make borders, and in particular EU borders, a fascinating
subject for sociological research.

Even though exclusion always remains a political option for protecting the inter-
ests of the core countries of Europe, exclusion politics of the EU are supplemented
by politics of calculated inclusion. All programmes and attempts of the European
Commission to combat unregulated migration demonstrate that exclusion always
remains a political option for protecting the interests of the core countries of Europe
in maintaining their prosperity and stability. Already in its Strategy Paper “European
neighbourhood” the Commission stresses “the Union’s interest in concluding
readmission agreements with the partner countries” (Commission 2004, 17). But
notwithstanding this, exclusion politics of the EU have to be—and in fact are—
supplemented by politics of calculated inclusion.

The formula “politics of calculated inclusion” refers to the logic of self-interested
aid (Vobruba 1996): I help you because otherwise your problems will affect me.
Problems for the core-EU which originate from the EU’s periphery and which can-
not be stopped at the border cannot be handled but by managing them at the place of
their origin. In other words: Most border crossing problems become a subject of
self-interested aid. As the Commission of the EU attests: “Enlargement is one of the
EU’s most powerful policy tools ... it serves the EU’s strategic interests in stability,
security, and conflict prevention” (Commission 2008, 1). This is the constellation
that causes a particular dynamism between the EU’s affluent core and its periphery.
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The Southern enlargement of the EU in 1981 (Greece) and in 1986 (Portugal and
Spain) and in particular the Eastern enlargement in 2004 (Hungary, the Czech
Republic, Slovak Republic, Slovenia, Poland, Estonia, Latvia, Lithuania, plus
Cyprus and Malta) and 2007 (Bulgaria and Romania) are manifestations of this
logic of calculated inclusion based on self-interested aid. Both rounds of enlarge-
ment were implemented in order to make political transitions to democracy irrevers-
ible and to trigger economic modernization simultaneously. Advancing political
stability and economic prosperity at the EU’s periphery led to the inclusion of those
regions where problems originated, hence to new EU members.

Liberalization by Enlargement

With respect to migration, every round of enlargement basically implies the inclu-
sion of the population of the new members within the European realm of free
movement. Thus, every enlargement of the European Union transforms outsiders
into insiders, hence reducing illegal migration simply by legalizing it. As a conse-
quence a first and somehow surprising result of our analysis of the EU’s border
regime is that every round of EU enlargement widens the space of free movement,
hence drastically liberalizing migration opportunities for the citizens of the new
EU member states.

While stressing this rather optimistic result, of course two caveats must be made.
First, one has to bear in mind that by becoming a new member of the EU border
controls don’t vanish automatically. For this an additional step is required, namely
to join the Schengen agreement. The Schengen agreement (from the year 1999) on
the one hand states free movement of people in and out of participating member
states, hence (with some exceptions) in practice abandoning state borders within the
EU; but on the other hand it demands high standards of control of the outer EU
borders. Thus, as the logic of enlargement implies that all new members (with one
exception: the Czech Republic, which from the start of its membership was sur-
rounded by other EU members) dispose of outer EU borders, new EU members first
have to prove their competence for control before becoming a part of the European
realm of free movement.

Second, one has to take into account that free movement does not automatically
mean the right to work abroad. In both the Southern and the Eastern enlargement
rounds restrictive regulations for labour migration were temporarily installed. But
again, this fact does not affect the general diagnosis, because these regulations
only postpone the emergence of a wider realm of free movement for labour force.
In the recent case of the Eastern enlargement, in 2004 and 2007 the 2 plus 3 plus 2
rule was installed (Nissen 2009): It entitled the old (and affluent) member states
for the two first years after the 2004 enlargement to keep existing bilateral agree-
ments concerning the mobility of workers. Then, after an evaluation by the
Commission, the old member states had to report formally, keeping this rule or
adopting a policy of workers’ full free movement. After 3 more years, restrictions
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were planned basically to be over. In order to postpone free movement for another
2 years, severe disturbances of the national labour market as a justification were
necessary. But most old members opened their labour markets at the latest after 5
years. Only Germany and Austria made full use of these possibilities to postpone
free movement of workers from new EU members. On May 1, 2011, eventually
people from the ten accession countries (2004) became entitled to look for a work
all over the EU.

Thus, all in all, though people face a “retarded Europeanization” (Nissen 2009)
of the labour market, free movement of persons and labour force within the whole
EU is nevertheless about to be realized. As a consequence, illegal workers were
transformed into legal workers. As the rich EU members’ industrial law now applies
for former illegal workers the Eastern enlargement of the EU has the effect of a huge
political programme of regulating labour conditions, hence increasing its price.
Another consequence of the wider realm of free movement and the widening of the
circle of insiders is that it simultaneously leads to new obstacles at the outer borders,
hence to new outsiders. How do these dialectics of internal openness and external
closure work?

Changes of the Outer Border and Its Permeability

During the last decades, the EU not only has experienced remarkable enlargements,
but it has also deepened its integration. With respect to migration issues, the most
important push towards deeper integration was the Schengen treaty, which I already
mentioned. By joining the Schengen treaty EU members (and some additional
European states like Switzerland) no longer carry out their internal border controls.
One usually speaks of a “Schengen territory” where one of the four fundamental
rights, namely the free movement of persons, became a reality. The reverse side of
this coin is that it leads to a common interest in securing the outer borders of the
EU. Why? Before Schengen for instance “entering Spain” meant being in Spain;
after Schengen, “entering Spain” means virtually entering the whole EU. The new
constellation that the Schengen treaty has caused has three main consequences.
First, intensified politics of exclusion at the EU level emerged. Closure and con-
trol of its outer borders became a dominant issue of EU politics. Borders of EU
member states which are also the EU’s outer borders attract the interest and the
political awareness of the whole EU. As a practical consequence, common EU bor-
ders and migration control turned into a political issue at the EU level and triggered
off the slow Europeanization of border politics, in particular by founding the EU
agency FRONTEX in 2004. FRONTEX is an EU institution. Its foundation was
strongly supported by the core EU members, in particular by France and Germany,
and it operates under supervision of the Commission. Its main task is to offer infor-
mation, to provide further training and to coordinate border missions of national
border patrols. Thus FRONTEX basically is a pure administrative machinery and
relies on the member states’ executive capacities and their equipment. But since its
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foundation it expanded dramatically in terms of budget, staff and activities (“joint
operations”), hence more and more getting a genuine executive role (Pollak and
Slominski 2009). As a consequence of such institutional innovation, at least as far as
Europe is concerned, sociological research on migration and migration regimes on
the nation state level (for instance, Brochmann and Hammar 1999) becomes more
and more outdated—another case of the vanishing “methodological nationalism”.

Second, there were and are interest conflicts between member states with outer
borders and the (affluent) core of the EU. These conflicts center around two main
subjects: (1) The EU as a whole advocates strict border closure, whilst border poli-
tics of some “front member states” result in tolerating a certain degree of illegal
migration—mainly in order to support those parts of their economies, which depend
on cheap labour force (Cornelius 2004, 393; Eigmiiller 2006). (2) There are perma-
nent conflicts over the burden sharing of migration between the first EU member
points of entry (in particular Italy, Greece and Spain, for immigrants from Africa)
and the other member states.

And third, the politics of calculated inclusion that dominated the affluent core of
the EU were prolonged. The EU signed several bilateral arrangements with its
Southern and Eastern neighbours concerning cooperative migration control, repa-
triation of refugees and installation of reception camps in North Africa. The EU’s
migration policy aimed at building a “Fortress Europe” and at intensifying coopera-
tion with the neighbours in order to defend it against migration from the East and
the South.

All in all, the enlargements of the EU and the deepening of its integration led to
free movement within the EU and rigid sealing off from countries outside the
EU. Hence, this causes a wider circle of insiders and strictly excluded outsiders.

Enlargement Policy Transforms to Neighbourhood Policy

But there are signs that this constellation is about to change. Even prior to the imple-
mentation of the Eastern enlargement the opinion gained ground that—as the for-
mer president of the EU Commission, Romano Prodi, stressed—*“we cannot go on
enlarging for ever” (Prodi 2002, 2).

The general conviction was and is that any further enlargement is threatening to
go at the expense of the integration. Elsewhere I explained that Eastern enlargement
has caused an enlargement crisis of the EU (Vobruba 2003; and the ensuing debate:
Bach 2003, 2006; Rhodes 2003; Szalai 2003). Prodi (2002, 2) stated in this respect
again: ““We can not water down the European political project and turn the European
Union into just a free trade area on a continental scale”. This interpretation of an
increasing contradiction between enlargement and deepening of the European inte-
gration led to a new political concept for managing the EU’s periphery, namely the
European Neighbourhood Policy (ENP).

The difference between politics of enlargement and the ENP is best understood
by conceptualizing both as different offers within a relationship of political exchange
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between the EU and its periphery. In doing so, a remarkable asymmetry appears.
In both cases, enlargements and ENP, the EU expects almost the same sort of coop-
eration of its periphery: the willingness to bear the cost of transition to democracies
and capitalist market societies, cooperation with respect to the management of bor-
der crossing problems, and in particular to migration. “The European Neighbourhood
Policy’s vision involves a ring of friends, sharing the EU’s fundamental values and
objectives, drawn into an increasingly close relationship, going beyond co-operation
to involve a significant measure of economic and political integration” (Commission
2004, 5).

Thus within the frame of the ENP the EU makes proposals for cooperation with
respect to several political issues. “Economic and social development policy” gen-
erally aims at promoting economic prosperity and political stability in the periphery
of the European Union, hence reducing migratory pressure towards the EU. The
issue “energy supply” concentrates in particular on joint investments in pipelines in
order to secure the EU’s gas and oil supply from the Caspian region. “Environment”
is a subject of neighbourhood policy simply because “environmental pollution does
not respect borders” (Commission 2004, 18).

Concerning the issue “justice and home affairs” the programmatic ENP paper in
particular stresses “the Union’s interest in concluding readmission agreements with
the partner countries” (Commission 2004, 17). Readmission agreements entitle the
EU to send illegal migrants back to those neighbour states where they entered the
EU, obligating the neighbour states to take these people back and to send them fur-
ther to their places of origin—if they are able to find out where the migrants origi-
nated. This is the reason why migrants tend to throw away their passports and why
these readmission agreements are said to cause chains of deportation. Basically the
ENP is driven by the same logic of self-interested aid as in the case of the Eastern
enlargement.

Compared to enlargements, the EU’s offer concerning the ENP is much more
modest. The promise of full membership in the future is replaced by a perspective
of a “special relationship”. In EU terms a “special relationship” means bilateral
agreements with different contents, ranging from free trade agreements to near-
membership (Commission 2004) as the strategic paper points out. All in all, with
the switch from enlargement to ENP the EU tries to realize expansion without
enlargement (Vobruba 2007b). In order to enhance cooperation within the frame of
the ENP, the EU’s offer to its neighbour states contains financial and organizational
help as well as free trade agreements, but no participation in EU institutions. But the
most important difference is that in contrast to enlargements, special ENP arrange-
ments offer no long-term perspective, no point of reference for future expectations
that could compensate for present hardship caused by the transition. Thus, as it has
been stressed repeatedly, with the switch from enlargement to ENP politics, an
important source of legitimation was lost. As Commission President Prodi noted
again, “The goal of accession is certainly the most powerful stimulus for reform we
can think of. But why should a less ambitious goal not have some effect?” (Prodi
2002, 3). Consequently, instead of legitimizing present hardship (costs of modern-
ization) by future gains (full EU membership), governments in the EU’s neighbour
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states must be keen to achieve positive results that they can present as immediate
advantages to their populations.

One of—if not the—EU’s main expectations concerning the neighbour states’
cooperation points at controlling migration. In 2007 the Commission published a
special paper on “Applying the Global Approach to Migration to the Eastern and
South-Eastern Regions Neighbouring the European Union” (Commission 2007).
On the one hand it aims at a certain liberalization of personal movement, promoting
the “developmental impact of migration” (Commission 2007, 6) in particular by
enabling circular migration. On the other hand the EU insists on “the fight against
illegal migration and trafficking ... [through] readmission agreements” (Commission
2007, 6) and it presses for chains of deportation: “Attention should be given to the
conclusion of readmission agreements. A readmission agreement has already been
initiated with Ukraine and negotiations have been completed with Moldova. ...
Initiating negotiations with the other countries should also be considered in the
future. For those that have such agreements with the EU, the focus should then be
on their capacity to implement those agreements, as well as encouragement to reach
similar agreements with their own Eastern and South-Eastern neighbours”
(Commission 2007, 9).

Thus, with the switch from enlargement politics to the ENP the basic feature of
the EU’s migration politics has changed again: from enlargement politics which
entailed internal free movement and maximum external closure to the ENP, where
permeability of borders becomes a subject for negotiations. By “the establishment
of common visa application centres—Ilike the one opened in Moldova with the
cooperation of Austria, Hungary, Latvia and Slovenia” (Commission 2007, 15) a
particular selectivity of the permeability of border emerges, which is likely to lead
to a new transnational pattern of inequality. This change from maximum restriction
to selective permeability implies that different groups of people in the neighbour
countries are treated differently (Mau 2010).

Summary and Discussion

In the course of its integration and enlargement the European Union shows a char-
acteristic change of its migration politics. I tried to point out that one might distin-
guish the following two stages of border politics.

First, there were several rounds of enlargement of the EU. At least in the long
run, becoming a new member of the EU means free movement of persons and in
particular free access to the common European labour market. These enlargement
politics install a clear distinction: On the one hand, they imply a dramatic push of
liberalization for people from new EU members. On the other hand, the EU tries to
close its outer borders, thus creating a sharp distinction between insiders and outsid-
ers. Since then, the death of African migrants in the Mediterranean Sea is an almost
daily phenomenon, fully reported in European newspapers (Cadenbach 2009) and
somehow similar to the situation at the Mexico-US border. And second, with the
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transition from enlargements to the ENP, the permeability of the EU’s outer border
becomes an object for bartering between the EU and its neighbours, which results
in different kinds of bilateral visa agreements.

Thus, all in all, in the course of the Dynamism of Europe major changes are vis-
ible: (1) There is a progressive Europeanization of borders, which goes at the
expense of the national sovereignty of the EU member states, and (2) the permeabil-
ity of the EU’s outer borders becomes a subject of negotiations between the EU and
its neighbours.

If we take the sentence seriously that borders never can be closed permanently,
and thus migration to a certain degree takes place anyway, we are in fact facing a
transition from implicit selectivity due to imperfect politics of exclusion to selective
inclusion by negotiations.
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Chapter 10
Immigration and Immigration Policies
in Spain

Francisco Javier Ullan de la Rosa

Abstract A question that often emerges in migration studies is why, even with rising
levels of migration, Spain has seen low levels of ethnic conflict. Research offers
several explanations for this phenomenon, but a large factor is that many of the
immigrants are Latin American and are seen as having a shared cultural background
with Spaniards. However, the chapter finds that the demographic composition of
immigrants to Spain is not the product of chance, but rather reflects a calculated set
of policies put in place that favor (either implicitly or explicitly) immigrants from
Latin America. These policies are progressive in comparison with other OECD
countries, tolerant of undocumented migrations, biased in favor of Latin Americans,
and shaped by the EU’s progressive immigration policies. Starting by tracing the
demographic profile of immigrants, this chapter then discusses the current state of
immigration policy in Spain and how policy was used to create a specific demographic
mix of immigrants. Finally, the author argues that due to the current economic crisis,
Spain is moving towards more restrictive policies.

Immigration in Spain

In less than two decades Spain has undergone a dramatic sociological and ethnic
transformation from a country of emigration (Yafiez 1993, Babiano y Férnandez
Asperilla 2009) to one of the major immigration destinations in Europe. In 1985,
roughly 250,000 immigrants lived in Spain, a figure eight times smaller than that of
Spanish citizens living abroad (Aziza 2007). By the end of 2011, the latest figures
show 5,751,487 foreigners living in Spain.

The Spanish immigration landscape presents idiosyncratic features vis-a-vis
other OECD countries in the composition of migrant groups, the interethnic
relations between migrants and the host society, and the policies implemented. With
regard to the first dimension, two points are worth remarking: (a) the quantitative
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significance of a group of leisure, non-working migrants coming from affluent
Western European states who have settled in the sunny coastal strip and (b) the dis-
proportionate share of Latin Americans in the ethnic composition of the working
migrants. Spain is the country with the highest number of Latino migrants after the
USA.

The cultural closeness of the majority of immigrants to the larger society is one
of the main factors explaining another Spanish anomaly: the low degree of ethnic
conflict generated by the sudden influx of migrants. This particular ethnic composi-
tion, and the resulting relatively low level of conflict, is not the product of random
change but rather the calculated result of a consistent set of immigration policies
implemented by both socialist and conservative administrations. These policies are:
(1) fairly progressive by international standards (with rough edges quickly smoothed
by the Supreme and Constitutional Courts); (2) quite tolerant of undocumented
irregular immigration (with little control of the underground work market, and very
generous and frequent amnesties); (3) ethnically biased in favor of Latin American
migration; and (4) shaped by the context of the European Union’s progressive
immigration policies, which Spain cannot ignore.

This chapter attempts to provide an overarching and updated analysis of immi-
gration in Spain and offer a brief guide to the complex and constantly evolving laby-
rinth of Spanish immigration policies over the years and in the face of the global
economic crisis.

Official Sources of Information About Immigration

As immigration became an increasingly relevant issue, a large corpus of reliable
data from very different sources (public and private) has developed. The most
important is undoubtedly the Municipal Register of Inhabitants (Padréon Municipal,
PM), maintained by town councils and constantly updated. The National Statistics
Institute (INE) centralizes data from local registers nationwide and publishes them
annually. This database is unique in the world because it measures documented as
well as undocumented immigration (Clandestino Project 2009). Most undocu-
mented immigrants register because registration is compulsory to gain access to
public education and health care services, and it is also a step on the way towards a
very likely future regularization.

Other main sources of official information are the Statistical Yearbook of
Immigration (published beginning in 1996), released by the Ministry of Labor and
Immigration (MTIN) with updated figures of naturalizations and visas, and the
National Social Security Institute (INSS) for Social Security has registration files of
documented immigrants. The Center of Sociological Research (CIS) provides infor-
mation on public opinion towards immigration, and information about the migrant
student population can be obtained from the Ministry of Education. On the EU
level, Eurostat (the EU statistical body) provides information about immigration
across nations.
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A Multifactor Typological Analysis of Immigrants

The first factor to consider in this analysis is time. In 1975, at the dawn of the new
Spanish democracy, the number of foreigners in Spain was less than 0.5 percent of
the total population (Table 10.1) and consisted mainly of non-working residents
from Western European countries (Moreno 2004). This scenario would change in
the second half of the 1980s. Spanish integration in the European Economic
Community (EEC) in 1986 would encourage flows from the EEC. Sustained eco-
nomic growth combined with an ongoing process of demographic stagnation and
population aging would create a big hole in the labor market (Gonzélez Enciso
2006). There was no alternative but importing foreign labor: while still less than 1
million in 2000, foreign workers had risen to 5,751,487 by December 2011. Spain
became the European state with the highest rate of yearly arrivals and one of the EU
countries with the largest foreign population, in both absolute and relative terms.
This rapid pace of growth slowed down with the 2008 global crisis but Spain has
always maintained a net immigration flow (INE 2011).

Table 10.1 Historical trend of population growth in Spain, 1981-2009 (citizens and foreigners)

Foreigners (documented and

Year National total undocumented) Percent of total population
2011 47,190,493 5,751,487 12.18
2010 47,021,031 5,747,134 12.22
2009 46,745,807 5,648,671 12.08
2008 46,157,822 5,268,762 11.3
2007 45,200,737 4,519,554 9.99
2006 44,708,964 4,144,166 9.27
2005 44,108,530 3,730,610 8.46
2004 43,197,684 3,034,326 7.02
2003 42,717,064 2,664,168 6.24
2002 41,837,894 1,977,946 4.73
2001 41,116,842 1,370,657 3.33
2000 40,499,791 923,879 2.28
1999 40,202,160 748,953 1.86
1998 39,852,651 637,085 1.60
1996 39,669,394 542,314 1.37
1991 38,872,268 360,655 0.92
1985 38,473,418 241,971 0.63
1980 37,683,362 182,045 0.52
1975 - 165,289 -

Sources: For 2010 INE 2010: Provisional data at 01/01/2010 http://www.ine.es/prensa/np595.pdf
For the period 1996-2009 INE: Statistical use of the Municipal Register. http://www.ine.es/en/
prensa/padron_tabla_en.htm
For the period 1981-1996 Total population INE, for foreign population: Ministry of Labor and
Social Affairs (in Moreno 2004)


http://www.ine.es/prensa/np595.pdf
http://www.ine.es/en/prensa/padron_tabla_en.htm
http://www.ine.es/en/prensa/padron_tabla_en.htm
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The second factor is the unbalanced distribution of the immigrant population.
Four provinces (Madrid, Barcelona, Alicante, and Valencia) have 44 percent of the
total immigrant population, and these provinces combined with seven others
(Madlaga, Murcia, Baleares, Tenerife, Las Palmas, Girona, and Almeria) have an
overwhelming 66.2 percent of the total immigrant population. This uneven distribu-
tion is the product of: (a) the uneven distribution of Spanish population itself; (b) the
presence of a group of “non-working” (or “leisure”) foreign residents (14 percent)
in search of the sunny climate of coastal Spain, and (c) the concentration in those
same regions of jobs typically filled by immigrants. This last factor includes the
unskilled tertiary jobs demanded by the big postindustrial metropolises (Madrid,
Barcelona, Valencia), the hazardous physical jobs (shunned by Spaniards) in the
labor-intensive Mediterranean agribusiness sector, and the tourist and construction
sectors (IOE 2005).

Immigrants have been attracted by these regions in a higher proportion than
Spaniards themselves in the past, helping to widen the demographic territorial unbal-
ance of the country (Garcia Ballesteros 2003). All the above-mentioned provinces
score above the 14.5 percent country average immigrant population, but in some prov-
inces the percentage of immigrants is significantly higher (23.8 percent in the Balearic
Islands, 21.9 percent in Girona, 25.6 percent in Alicante, 34.5 percent in Almeria). On
the other side, we have six regions below the 8 percent threshold (see Table 10.2
below). While it may seem that this unequal distribution may be due to divergent
economic forces, it is not a relation as straightforward as it appears to be. For instance,
a small immigrant workforce in a province with an aging workforce could theoreti-
cally be regarded as an a priori sign of economic stagnation having a feedback effect.
However, the empirical data does not support this relationship across all cases

The region with the highest GDP per capita, the Basque Country (INE 2008a)
and the region with the highest annual increase of GDP in the 2000-2008 period,
Extremadura (INE 2008b), are among the ones that received fewer immigrants.
Clearly, the need of immigrant workers is counterbalanced by other factors.
The Basque Country is an industrial region demanding specialized workers

Table 10.2 Foreign residents in Spain (regular and irregular) by geographical/ethnic areas of
origin, 2009

Absolute figures Percent of total foreigners
Total 5,598,691 100
European Union 2,266,808 40.5
Latin America 1,866,308 31.5
Maghreb 760,000 13.5
Asia 292,961 5.2
Sub-Saharan Africa 250,000 4.4
Rest of Europe 221,000 3.9
North America (USA and Canada) 51,921 0.9
Rest of the world 2909 0.1

Source: Elaborated by the author with data from Municipal Register 2009, INE http://www.ine.es/
jaxi/menu.do?type=pcaxis&path=%2Ft20%2Fe245&file=inebase&L=0


http://www.ine.es/jaxi/menu.do?type=pcaxis&path=/t20/e245&file=inebase&L=0
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(difficult to find among immigrants); on the opposite side, Extremadura’s output is
overwhelmingly dependent on non-labor-intensive agriculture and ranching, and its
economic growth is to a great extent a product of Spanish and EU subsidies.

Along other dimensions, the effect of a large influx of migrants is also far from
being clear. For instance, researchers note that: working immigrants help boost the
economy (Escrivd and Ribas 2004) but their increasing remittances also bleed it
(Colectivo IOE 2005); they may lower native wages in some sectors (Comisiones
Obreras 2007) and strain the welfare state coffers (Saura 2001; Collado et al. 2004;
Moreno 2007; Vall-Llosera et al. 2009), particularly those working in the under-
ground economy; and leisure immigrants bring and spend money in Spain but many
of them pay their taxes abroad while also using Spanish public services—particu-
larly the health care system (most of them are senior citizens). Most authors tend,
nonetheless, to highlight the positive economic effects of immigration (Dolado and
Viézquez 2008; Pajares 2009).

The effects of this uneven distribution appear to be more straightforward when
considering a dimension like xenophobia. Although rather low considering the rate
and the size of immigration, xenophobia seems to be more recurrent in regions
with higher concentrations of foreign population. We will see this in more depth in
following pages.

The third factor involves an ethno-cultural map of immigration in Spain.
Immigration has added a new category to the contemporary ethnic landscape of the
country: “the foreigner with a Spanish passport,” to put it in the words of the presi-
dent of the NGO OIDE (International Organization of Descendants of Spaniards).
This means we might add to our immigration statistics at least three categories not
counted as foreigners in the PM: (a) the recently naturalized population of 456,897
between 1991 and 2008 (MTIN 2009a); (b) the children and grandchildren of
Spanish emigrants “returned” in adulthood to Spain; and (c) a share of the second-
generation immigrants. A good analysis should never neglect the identity issues
stemming from these situations, because a person does not automatically dispose of
his or her previous identity when acquiring a new passport, nor is such a person
necessary perceived as “one of our kind” by the native population just for the sheer
fact of being legally a citizen. Since the naturalization phenomenon is a recent one
in Spain, there are reasons to think naturalized foreigners should continue to be
considered sociologically as immigrants.

Category “b” migrants seem to remain more culturally attached to the countries
they left behind, where they underwent their whole socialization process (Tribuna
Latina 2008), than to the host society. Their numbers are sociologically quite relevant:
674,900 in 2009 (almost a 10 percent of total immigrants).' And these numbers could
soar dramatically thanks to the passing of Act 52/2007 (better known as the Historical
Memory Act), which grants right of citizenship to the children and grandchildren of
Spaniards who lost their citizenship in the past, with special attention to those who
were deprived of it during General Franco’s dictatorship. OIDE (2010) estimates that
there are 1.5 million people entitled to Spanish citizenship through this legal path.

! Calculated by subtracting naturalized foreigners from the number of citizens born abroad.
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A rather different kind of Spanish-foreigners is constituted by a not easily
quantifiable fraction of the second-generation Maghrebian immigrants. The cultural
alienation of part of these youngsters (as with the similar case of the French beurs)
is significant, due to the combination of a distinctive cultural background and a
resilient Islamophobia on the part of the Spanish society.? This leads some authors
to talk about immigration as a “hereditary condition” in this second generation
(Moncusi 2007). The situation is particularly acute in Ceuta and Melilla, where 40
percent of the population (50 percent according to estimates made by the Muslim
community) is composed by Spanish Muslims of Moroccan descent (Irujo 2005).

The adding up of these categories will produce “actual” immigration figures
higher than the official ones. A straightforward way to get a quite accurate estima-
tion would simply be adding up the foreign born residents (minus the children of
temporary short term expats, which is rather low) and the foreigners born in Spain.?
In 2011, this combined category amounted to 7,084,253. When considered as a
percentage of the total population these figures make Spain one the major immigra-
tion countries in the developed world (15.01 percent), above historical champions
like the USA (Rytina 2009).

If we analyze now the current ethnical mapping of immigration, three issues
stand out as deserving a close sociological regard.

The Prevalence of Westerners

Nearly half of the foreign population (39.9 percent) comes from other European
(Christian, white) countries, whether EU or not, with a significant 22.4 percent com-
ing from Southern Romance-language countries (Portugal, France, Italy, and
Romania). Another 33 percent comes from the Spanish speaking, Catholic former
colonial territories of Latin America.* That is, a massive 76.8 percent (if we add up
the North American subcontinent) comes from the Western cultural macro-area (55.4
percent of which from the Romance-Speaking World), and could be considered,
from an ethno-cultural perspective, as a sort of “culturally internal” migration.
The trend is reinforced when we add up naturalization figures (81.1 percent of
naturalizations fall within the same ethnic categories (MTIN 2009b).

This prevalence of a Western immigration has been very helpful in smoothing
over conflicts that are likely to arise when such a sudden influx of aliens enters a

2Surveys conducted by the Spanish Ministry of Home Affairs among Muslim resident population
(which includes Spanish Muslims) show the existence of a resilient 17 % with high levels of rejection
towards the mainstream society (MIR 2010b).

3 Spanish naturalization law does not automatically grant citizenship to those born on Spanish soil.
Most of these children will eventually obtain citizenship by residence if they stay in the country (they
are, in fact, a privileged category in legislation) but the process can take some years, particularly in
the case of the children of irregular migrants (Alvarez Rodriguez et al. 2006).

“These figures are created after having corrected an important distortion in the statistics: there are
89,469 Argentinians of Italian descent computed as Italians in the statistics (INE 2009a).
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host society. Spanish society has shown so far one of the lowest levels of xenophobia
in the EU (Eurobarometer 1997; Thalhammer et al. 2001; CIS 1996, 2007; INJUVE
2008), whether attitudinal or of a political nature. Our hypothesis is that this is much
more due to the cultural proximity of immigrants rather than to a “non-racist and
democratic culture” rooted in the people, as has sometimes been argued by some
academics (Terrén 2004), journalists (Ortiz 2008; Robinson 2009), or politicians.

There are certain clues that lead to the conclusion that this purportedly “idiosyn-
cratic cosmopolitism” is in fact biased by ethnic factors. Let us just compare Spanish
figures with those from some of its major European neighbors, where higher levels
of xenophobia have been reported. The UK, France, and Italy, have 83 percent
(ONS 2008), 57 percent (INSEE 2006) and 38.4 percent (Caritas 2009) of migrants
coming from non-Western countries, respectively.

This Spanish ethnic harmony is less the result of a purely random combination
of flows as it is the product of political engineering. Very aware of the positive
effects of ethno-cultural proximity for the management of immigration, all Spanish
administrations have taken part (without never overtly acknowledging it) in the
designing of a complex strategy of ethnic selection through a set of legal and policy-
making tools.

Maghrebians Are the Only Large Non-Western Group

13.5 percent of all Spanish immigrants are from this group, and 12.7 percent come
from Morocco. When classified by country of origin (Table 10.3), Moroccans
appear as the second largest foreign community, suggesting this could also be the
result of a policy of ethnic privilege. This is not at all the case, however: opinion
surveys conducted in the last 20 years show that rejection against the culturally dif-
ferent in Spain is highly concentrated upon this ethnic group. This is due to a very
ad hoc mixture of xenophobia and Islamophobia, a heritage of the idiosyncratic
Spanish history, plus the recent image created by Islamic fundamentalist regimes
and international jihadi terrorism. In the last official survey, conducted by the
Spanish Observatory of Racism and Xenophobia of the Ministry of Labor and
Immigration, 22.2 percent of the surveyed population manifested xenophobic atti-
tudes against foreigners from Northern Africa in particular or Muslims in general
(Cea d’ Ancona and Valles 2009). Scattered but significant pieces of evidence show
that this feeling is shared by part of the political class as well (Pedone 2006). This
is notwithstanding the fact that Maghrebians are among the most Westernized popu-
lations in the Muslim-Arab world.’

Spanish policy makers have indeed been using a varied set of measures to
restrain, rather than encourage, Maghreb immigration. The large numbers of

SThis is consistently shown by opinion surveys: only 41 % of them claimed to have an intense
religious life, and around an 80 % considered themselves adapted to the Spanish culture
(MIR 2010b).
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Table 10.3 Foreign residents in Spain (regular and irregular), 20 main countries of origin, 2009

Country Absolute figures Percent of total foreigners
Romania 796,576 14.2
Morocco 710,401 12.7
Ecuador 413,715 7.4
UK 374,600 6.7
Colombia 292,971 52
Bolivia 227,145 4.1
Germany 190,584 3.4
Italy 174,912 3.1
Bulgaria 164,353 29
China 145,425 2.6
Argentina 140,443 2.5
Portugal 140,424 2.5
Peru 137,154 24
Brazil 124,737 2.2
France 120,246 2.1
Dominican Republic 86,888 1.6
Poland 84,823 1.5
Ukraine 81,132 1.4
Paraguay 80,467 1.4
Venezuela 60,751 1.1

Source: Table elaborated by the author with data from Municipal Register 2009, INE http://www.
ine.es/jaxi/menu.do?type=pcaxis&path=%2Ft20%2Fe245&file=inebase &L=0

Moroccan immigrants must, consequently, respond to some other reasons, namely
historical, geographical, and political factors. Historically, four territories under
current Moroccan administration were subjected to Spanish colonial rule since 1911
and for a variable period of time spanning from 1956 (Rif) to 1975 (Western Sahara).
The colonial domination would trigger a first flow of postcolonial migration very
similar to the one taking place in France (the other colonial administration in North
Africa) at the same period (Lopez Garcia and Berriane 2004). As in the French case
(although in smaller proportions), most of these first-wave immigrants became
citizens long ago and have functioned since as a sort of beachhead to legally ease
the way for further Moroccan immigration.

Geographically, Morocco is the only developing country to have a terrestrial
border with Spain in addition to a very narrow maritime one. This proximity encour-
aged a steady influx of illegal immigration as early as the 1960s (Carella 1999;
Lépez Garcia and Berriane 2004), which Spanish authorities found difficult to com-
bat until recently. The gradual deployment of the high-tech Integrated System of
Outer Surveillance from 2002° as well as the signing of repatriation agreements in

¢Sistema Integrado de Vigilancia Exterior (SIVE), operated by the Spanish Civil Guard.
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1992 and 2003 (Vacas 2007) progressively reduced these flows until stopping them
almost completely in 2010 (MIR 2010a).

Politically, Morocco has not relinquished its territorial claims over the Spanish
enclaves in Northern Africa. Indeed, the occupation of one of them, the island of
Perejil, sparked a contained military conflict in 2002 (Zarzuela 2002). Spain has a
growing economic interest in the Moroccan economy. In such a geopolitical scenario,
immigration has been used as a trading tool by both sides (Carella 1999), with Spanish
authorities ungrudgingly loosening their iron fist from time to time to let off diplo-
matic steam. Gonzélez Garcia (2006) studied, for instance, how the 1992 repatriation
agreement has not always been duly enforced.

The Rest of the World Is Underrepresented

Immigrants from other nations make up only 9.6 percent of the total foreign population,
dwindling to even lower figures if we look at the whole foreign-born population.
This is again not the outcome of immigration flows operating randomly. If that were
the case, the ethnic cocktail would represent the demographic weight of nations in
a more balanced way: Asia accounts for over 60 percent of the world population,
Africa 12 percent, South America only 5.3 percent (UN 2009). Nor is this a straight-
forward consequence of geographical distance; while the Saharan desert does not
encourage terrestrial flows from Central and Southern Africa, neither does the
Atlantic Ocean. The explanation must be found in two other factors, operating
differentially from region to region: (a) Spanish policies of control and negative
ethnic selection (for the Asian and African cases again); and (b) the strong attraction
exerted by other destinations. The latter is a co-explanatory factor for the sub-
Saharan and Asian cases, whose preferred destination is more likely to be the former
colonial metropolises for cultural reasons or richer countries such as Germany and
the USA. It is also the only possible explanation for Mexican and Central American
underrepresentation in Spain.

The latter two groups, together constituting 30.2 percent of the world’s Latin
American population (UN 2009), represent only 3.7 percent of the Latino immi-
grants in Spain. This can only be explained as the result of the powerful gravitational
force of the “American Dream” and the pull factor of the migrant networks his-
torically established in the USA and Canada. And this in spite of the advantages
Spain had to offer during the bonanza years vis-a-vis the USA, as we will see in
the following pages.

In spite of the distorting effects of Spanish policies of control, this rest-of-
the-world migration follows, nonetheless, a certain logical pattern. For the Asian
continent, 90.3 percent of the foreigners come from China, the Indian subcontinent,
and the Philippines—the two most populated regions plus a former colonial terri-
tory. On the African continent, 85 percent come from the Economic Community of
Western African States (ECOWAS), a visa free area similar to the EU, which makes
it a single migration unit.
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Non-Western Foreigners Are Overrepresented
in Certain Areas of Spain

This is particularly the case in Catalonia, where they total 34 percent of the foreign
population. Figures become higher when we examine the local dimension. In some
municipalities in Catalonia, non-Western foreigners constitute 50 percent, even
70 percent, of the total foreign population in some cases. There seem to be no
straightforward explanation for this. Some authors (Tinagli 2010) have pointed out
as a tentative cause the fact that Latinos might want to avoid middle and small-size
Catalonian towns because of the dominance of the Catalan language in public life.
The void would have been then filled by non-Spanish-speaking immigrants to whom
it makes little difference investing in learning one new language or the other.

However, such an explanation is too simplistic (and not tested by research) and
does not take into account other factors. In economies relying on labor intensive
agriculture (i.e. vegetable and fruit producing areas) (as is the case of inner Catalonia
but also of certain areas of the Southeast-, the town of El Ejido, in the province of
Almeria, has a 65.48 percent of immigrants from Africa), this high concentration is
most likely to be due to an altogether different linguistic reason: these immigrants
are not fluent in Spanish and are, thus, “expelled” towards this kind of non-skilled
agricultural jobs.

This is, we might note, only one of the expressions of the existence of an
unacknowledged ethnic discrimination mechanism operating in the labor market:
Latin Americans tend to occupy the tertiary service sector (where language skills
are necessary) while the most undesirable, strenuous and hazardous jobs (in the
primary and secondary sectors) are mainly left to non-Spanish-speaking migrants—
and this regardless of the region. Only 13 percent of Latin Americans worked in
those two sectors in 2005 (Vicente 2005), while 95 percent of migrants working in
agriculture were from Africa along with 78 percent in the construction sector
(Cachén 2006). The ethnic bias of Spanish entrepreneurs could also explain the
higher unemployment rate of Africans vis-a-vis Latinos (Colectivo IOE 1995; Diez
2005, 249; Cachén 2006).

Contrasting with the general situation described above, significant xenophobic
foci have been reported in those areas with high concentrations of non-Westerners.
Spain has particularly witnessed some collective outbursts of violence against
Maghrebian immigrants: the worst of all took place in El Ejido in 2000, one of the
most violent race riots in recent European history (Martinez Veiga 2001; Majuelos
2004). The last one broke out in Salt (Girona, Catalonia) in February 2010 (El
Periédico 2010a). And xenophobia has crystallized in political activism, too. In
2001, an anti-immigration party, Plataforma per Catalunya (PxC), was founded in
the town of Vic, very much along the line of Le Pen’s National Front. In the 2007
municipal elections, the PxC obtained results above 15 percent in quite a few
Catalan towns, all of them with a very high percentage of Muslim immigrants. And
this happened 1 year before the start of the economic crisis.
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Reasons for Immigrating to Spain: The Labor/Leisure Divide

Assuming that all sociologically relevant migration fits in the classical twofold
motivation scheme (political and economic) would be misleading and shortsighted
vis-a-vis some of the new phenomena taking place in post-industrial societies.
Besides the most traditional and “hard” reasons to migrate, a whole set of “‘soft” reasons—
related to leisure and consumerism—are gaining momentum, creating a new threefold
model. The fact that the former two are predominant in most developed nations does
not mean the model applies everywhere and, indeed, it does not apply to the Spanish
case. In this threefold overarching framework, Spain shows two idiosyncratic charac-
teristics: (a) an insignificant percentage of political migrants, less than 0.02 percent
(MTIN 2007), and (b) the relative important size of a non-working, new kind of immi-
grant (14 percent’). The overwhelming majority of immigrants is made up of migrant
workers, whether currently employed or unemployed.

Spain indeed shows one the lowest numbers of asylum seekers and asylum granting
rates in the EU (European Migration Network 2007). The Spanish “hard line” policy
vis-a-vis asylum seekers surprisingly contrasts with its publicized democratic image.
This could be read as yet another ethnic selection device: the majority of the asylum
seekers come from the “non-desirable” African and Asian destination nations and,
therefore, asylum is blatantly discouraged (CEAR 20009).

On the other hand, Spain has become the preferred destination for quite a signifi-
cant number of retired and well-off people from Western Europe. We have chosen
the label “leisure migrants” for them. The terms “labor” and “leisure” seem to be
more useful to construct a typology of migrants by motivation than the more intui-
tive economic/non-economic ones. This is because the decision to choose Spain in
preference to other competing destinations (Southern France, Southern Italy, and
Greece) is often driven by economics, particularly quality of life and cost of living
calculations, as we see in the decision to migrate for employment purposes
(Gonzalez Enriquez 2008). The labor migrant motivations would stem from a com-
parison of the native and the host economies on the production side (how much
more will I earn if I move?) whereas the former would privilege the consumer side
(how much am I going to save?).

The Role of Legal Status: Comunitario/General Regimes,
Regular/Irregular

The first divide from a legal point of view is the one separating “citizen immigrants”
(those with a Spanish passport) from foreigners. As far as the latter are concerned
they could be further classified in several overlapping categories according to two
different legal criteria.

"Figure calculated by combining data from the PM and the National Immigrant Survey 2007.
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The first criterion is the relevant legislation they are subjected to: We have to
distinguish between those subjected to EU legislation (Régimen Comunitario, RC),
who have almost universal and inalienable rights of abode in Spain under the same
conditions as Spanish citizens, and all the rest (Régimen General, RG), for whom
entry and residence is a concession, not a right, subjected to many restrictions and
conditionalities which have been legislated by Immigration Organic Acts (see dis-
cussion below). This criterion does not imply a neat divide of EU/ non-EU citizens,
however, for the RC is also applied to citizens of Switzerland and the rest of
the Economic European Area (Norway, Iceland, and Liechtenstein) as well as
their relatives. Through this way, some non-Western migrants are dodging the ethnic
filters designed by Spanish authorities.

The second criterion is the legal status of migrant vis-a-vis the above legislation.
We can classify immigrants as regular, irregular and provisional (i.e., asylum appli-
cants; foreigners in the process of renewing an expired visa). When discussing for-
eigners we need to mention, for the sake of accuracy, not only the more well-known
RG irregulars, who are often the subject of media and political attention, but also the
lesser-known, almost invisible RC irregulars. There is a common misunderstanding
among the public about the Schengen Agreement and the Maastrich Treaty (1992).
Many think that, based on the concept of EU citizenship, the treaties would grant an
automatic right of residence in any country of the EU, but this is not exactly so: after
the first 6 months of staying in a different EU state, the EU legislation requires a
change of residence (including fiscal residence) to that state, and this must be
granted by the authorities mediating an administrative application.® Nevertheless,
this provision has been challenged or ignored by 27.7 percent of EU residents (ASTI
2009). Irregularity of RC foreigners is treated lightly by Spanish legislation and is
rarely prosecuted by the Spanish police (ASTI 2009; MIR 2004, 2005). And despite
its important fiscal and economic effects, this “soft” undocumented migration rep-
resent a fair amount of people who have access to public services in Spain, such as
education or health care, without paying their income taxes in Spain.

RG irregularity—the “hard” irregularity, entailing much more serious legal
consequences—amounted to 18.6 percent by mid-2009. This was slightly higher
than the mean for the rest of the EU, which was between 7 and 12 percent (Vogel
and Kovacheva 2009), but it is decidedly low when compared to that of the US rate
of 46.15 percent (Hoefer et al. 2010). In countries like Germany, France, or the UK,
the relatively low percentage of irregular or undocumented migrants (8—12 percent)
(Clandestino Project 2009) is mainly the product of effective control at the borders
and restrictive policies towards irregular immigration and work. For instance, over
the past two decades, amnesties have been unknown in these countries (Kostova
2006). In the USA, the high figures are mainly the effect of a rather permeable
Southern border (very difficult to police) plus the lack of amnesties since 1986.

Spain would be in a third group, together with Portugal or Italy, of countries with
loose border control, tolerance to irregular immigration, and policies of frequent
amnesties (Apap et al. 2000; Levinson 2005). In cases like the latter, irregularity

$Royal Decree 240/2007.
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figures bounce significantly along the time line, being very low right after an
amnesty and peaking just before the following one. Spanish policies vis-a-vis irregu-
lar migration can therefore be classified, comparatively, as one of the most liberal in
the developed world (Clandestino Project 2009). Spain has also kindled a growing
debate within the EU on establishing a common immigration policy. The Spanish
2005 amnesty is seen by some as a guiding light, whereas others are pressing for the
EU to take control of immigration policies in order to prevent this from happening
again. The measure was praised by the Council of Europe (Journal of PSOE 2007)
and some UK politicians from different ideological origins advocated some kind of
regularization, including Boris Johnson, the conservative mayor of London
(Whitehead 2008) and Nick Clegg, when he was the Liberal Democrat candidate for
Prime Minister (Liberal Democrat Manifesto 2010). On the other hand, Franco
Frattini, vice-president of the EU Commission, blamed the surge of illegal immigra-
tion to the Canary Islands to Zapatero’s amnesty. German and French conservative
governments have been among the amnesty critics, too (Rennie 2006; 20 minutos
2006; Le Monde 2006).

This international image of tolerance does not exactly conform to reality, though.
For the Spanish tolerance is biased, focused on certain ethnic categories and hiding
a restrictive policy vis-a-vis migrants from the rest of the developing world. Only
this biased tolerance explains why disproportionately high rates of irregularity are
concentrated in migrants coming from Latin American countries: 79 percent of
Paraguayan migrants, 70 percent of Bolivian, 67 percent of Brazilian, 51 percent of
Argentinian, and 49 percent of Venezuelan—in comparison to 32 percent of Russian
or 16 percent of Ukrainian immigrants (Clandestino Project 2009). Where this bias
does not exist, as is the case in Italy, irregularity rates by ethnic origin follow a much
more balanced pattern (Clandestino Project 2009, ISTAT 2009).

25 Years of Immigration Policies in Spain (1985-2011)

A. General Traits: The Dialectics of Change and Continuity

The first overarching Organic Immigration Act came into force in 1985. Prior to that
year there was not a single legal framework to deal with immigration issues. Since
then legislation on immigration has thrived: four subsequent Organic Acts (January
2000, December 2000, 2003, 2009), at least nine Royal Decrees (1986, 1992, 1995,
1996, 1997, 2001, 2003, 2004, 2007), four rulings of the Constitutional or Supreme
Courts (1987, march and October 2003, 2007), two bills amending the Civil Code
(2002, 2007), and one cabinet Executive Order (1991). This long chain of modifica-
tions in the legal framework has led some authors to refer to Spanish immigration
policy as having an “unstable” or “impromtu” nature (Relafio 2004; Mazkiaran
2009). In this chapter, we try to demonstrate, on the contrary, that those changes and
the apparent “overproduction” of legislation can be undestood as part of a perfectly
coherent framework of migration policies.
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The first explanatory factor points towards the need to manage a very sudden and
rapidly changing phenomenon. The 7/1985 Act, at a time when immigration flows
were almost irrelevant, looked at migration as a temporary phenomenon. Subsequent
legislation, when figures were unexpectedly doubling each year, had to acknowledge
immigration as a permanent phenomenon and to implement twofold mechanisms of
control and integration.

The second factor accounting for the frequent changes in legislation stems from
the fact that immigration issues have become part of the domestic political arena.
This has led governing political parties, as soon as they regain control of Parliament,
to undertake amendments of prior legislation passed under rival administrations.
Parties, regional governments, and civil society organizations, such as trade unions
and NGOs, have also resorted to the judicial arena, turning the Constitutional and
Supreme Courts into decisive actors on the immigration drama. Some articles of
Acts 7/1985 and 8/2000 and Royal Decree 864 that curtailed specific rights to for-
eign residents have been ruled out by the judiciary on grounds of infringing on basic
universal human rights. This has led to subsequent amendments in legislation.
Underneath this image of instability, though, the core of Spanish policy has remained
substantially unaltered during the last 25 years, consistent with a coherent strategy
of socioeconomic engineering—which is agreed to in general terms by the two
major governing parties.

Third, there is a progressively converging EU immigration policy which dates
back to the 1986 Single European Act (the first Amendment of the Treaty of Rome)
and has increasingly gained momentum since. The constant production of new EU
legislation forces Spain to update its own periodically. Insofar as it constitutes the
supranational framework to the Spanish immigration policies, I believe scholars
should start examining it more closely.

B. The EU Agenda and Its Effects on Spanish Immigration
Policies

The EU common policy has been historically focused on the restrictive dimension
of immigration, mainly the control of flows: a kind of approach that has been labeled
as “Fortress Europe” by its critics (Moreno 2004). According to some authors
(Colectivo IOE 2005; Lépez de Lera 2008), the meager immigration flows entering
Spain in the 1980s did not justify the passing of an overarching and hardline immi-
gration act such as the 1985 law (Mazkiaran 2009). These authors see the 1985 Act
as the Spanish surrender to pressure from an EU (in exchange for EU accession)
which was wary of future migration leaks through the Spanish border (Colectivo
IOE 2005). Since then, Spain has been assigned the role of watchdog of the EU’s
Southern border, for some decades — up to the outbreak of the current refugee
crisis- the most sensitive of all European borders.

All throughout the 1980s and 1990s, though, the EU did not have an actual com-
mon immigration policy and had to resort to subtle ways of exerting influence over
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national governments in order to achieve its goals. The first step towards a common
policy came with the May 1st 1999 Treaty of Amsterdam, which incorporated and
extended the Schengen Agreements to most of the EU (except UK and Ireland).
The EU common policy was officially born at the December 1999 summit of the
European Council at Tampere. The main immediate consequence would be the
enforcing of a common visa policy (Aja and Diez 2005).° This loss of sovereignty
ended some prerogatives previously enjoyed by citizens of Latin America and other
former Spanish colonies (plus the Sephardi Jews) in Spain. Although some of those
countries would keep on being part of the so called Schengen Area Visa List, Spain
was no longer able to unilaterally grant any kind of particular privilege to them.
Thus Colombia would be taken off the list (with the abstention of Spain) from the
beginning, followed by Ecuador in 2003 and Bolivia in 2007.'° As a result of subse-
quent EU legislation, Spain would incorporate increasing and better defined mea-
sures of controlling illegal immigration: mutual recognition of deportation orders
between EU states (2003), progressive hardening of sanctions against undocu-
mented immigration (including deportations) and human smuggling rackets, among
other policies.!!

True to this repressive approach to immigration, the EU progressively slid
towards a militarization of the problem not unlike the one taking place in the USA
during the same period. A milestone of this scheme was the creation of FRONTEX,
the European agency for the control of the external borders, which became fully
operational on October 2005 with its headquarters in Warsaw. It has since become
one of the key players in the implementing of the Integrated Border Security Model,
an EU common endeavor covering operational measures and cooperation with third
countries, surveillance at the external borders, and security measures within the
Member States (FRONTEX 2008). This strategy would be followed by the creation
in 2008 of the European Border Surveillance System (EUROSUR) coordinated by
FRONTEX. Its tasks include extending or upgrading national infrastructures for
border surveillance, securing communication networks between the national coor-
dination centers and FRONTEX, and promoting common intelligence (Soderkoping
2009). The already mentioned Spanish SIVE has become one of its main tools and
Spain was allocated the largest chunk of the 2009-2010 EU Fund on Borders and
Deportation (MIR 2010a, b). This policy is already yielding fruits, efficiently tight-
ening controls at the external borders (FRONTEX 2008).

From this point of view, which is mainly focused on control, the internal policy
of the member states should be meant to complement the external surveillance.
So when President Rodriguez Zapatero granted a massive amnesty in 2005, alarms
rang throughout Europe. Mr. Zapatero valiantly defended his decision in Brussels
but ended up declaring the end of Spanish unilateral string of regularizations
(Journal of the PSOE 2007). Was this declaration a result of EU pressure?

Council Regulation (EC) 539/2001, as amended by Regulation (EC) 2414/2001.
0Regulation (EC) 453/2003 and Regulation (EC) 1932/2006.
UTmmigration Organic Acts 14/2003 and 2/2009.
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The next relevant EU decision was the 2008 Return Directive. Conceived to
establish a minimum EU standard in deportation procedures, it introduced an
18 month cap as the maximum period of detention for undocumented immigrants.
This measure enraged the leftist sectors in Spain and in Latin America, where it was
labeled the “Directive of Shame.” For the sake of objectivity, however, we must add
a caveat to these criticisms. While critics argued that the directive was part of a
backlash towards permissive EU countries, at the same time it could be considered
as a progressive measure in the sense that it established time limits on detention in
nine EU countries that had previously had none.

Furthermore, the Directive only established a maximum common cap but did not
oblige member states with more liberal legislations to raise theirs.'” As a matter of
fact, the maximum detention time in Spain continued to be 40 days. In spite of this the
Return Directive damaged Spanish international relations with Latin America and is
an illustration of the divergence of the EU and Spanish agendas in some fields.

The evident limitations of a policy exclusively centered on repression would lead
to the multidimensional European Pact on Immigration and Asylum later that same
year. Besides the already known obsessions on control, it “officially”” sanctioned the
Franco-German principle that large-scale amnesties should be abandoned because
they produce a “pull” effect (Bertozzi 2008).

C. The Spanish Agenda: Political Culture and Strategies
of Labor Market Management

Control of flows is also an important part of the Spanish authorities’ concerns, and
Spain has been the first to profit from the building of the EUROSUR and to ask for EU
help and funding to control its borders. But control has been just one side of the
Spanish immigration strategy. On the other, we find one of the most permissive and
liberal policies in the world, although an ethnically biased one. The explanations for
this are two: the political culture, and a hidden strategy of labor market engineering.
A deep antiauthoritarian and democratic political culture pervades Spanish soci-
ety and its political class as a reaction to the long Franco Dictatorship (1939-1975).
This culture and attitude were enshrined in the 1978 Constitution, one of the most
progressive in the world. After the restrictionist 1985 Immigration Organic Act, the
Organic Act 4/2000 restored this progressive spirit, thus assuring foreigners (whether
documented or undocumented) most of the social rights and benefits enjoyed by
Spanish citizens (provided they registered in the PM), thus becoming one of the most
progressive immigration laws in the EU (Relafio 2004). These rights and benefits
include membership of a trade union, demonstrating, striking, and equal wages; free
primary and high school education, access to scholarships, university education
(with the same subsidized prices as Spanish citizens; free and universal access to the

12European Parliament Legislative Resolution of June 18, 2008.
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public health care system; and housing benefits. Subsequent attempts to curtail these
rights have been prevented by the Supreme and Constitutional Courts. All of them
have been put in practice except right number two (equal wages), something con-
sistent with the governments’ agenda to create and maintain a cheap labor force,
a discriminatory situation constantly denounced by trade unions (Comisiones
Obreras 2007).

If we turn our eyes now to the economic dimension, what we find is all Spanish
governments were confronted with the inescapable necessity of allowing migrant
labor to enter the country in order to boost and sustain Spanish economic growth,
which is threatened by an aging population but also by other factors. Since the
1980s, there has been a structural misalignment between the skills of the Spanish
workforce and jobs available in the labor market. While the number of university
graduates rose during the second half of the 80’s and throughout all the 90’s at a rate
of above 6% per year (Bricall 2000), the number of high-skilled jobs did not manage
to catch up with the same pace.

These educated emerging groups have systematically shunned other kind of jobs,
though, holding on to the safety net of family support (Garcia Montalvo et al.,
20006). As a consequence, what the Spanish economy overwhelmingly needed were
low-skilled jobs in agriculture and construction as well as the less-skilled jobs in the
tertiary sector (domestic service, personal caring, and tourism). Immigrants, many
undocumented, filled these jobs, often working in the informal sector. At the same
time, unemployment rates among Spaniards remained significantly high in the
OCDE context (above 14% on average throughout all the 90’s and around 8 percent
at its lowest during the peak of the economic boom in 2007 (INE 2010c)).

The phenomenon of informal work in post-industrial developed economies has
been extensively studied since the 1970s, when it gained momentum as an adjusting
strategy for economic systems facing postwar global crises (Gershuny 1979; Portes
1983; Portes and Sassen 1987). These scholars and others in following decades
(Schneider and Enste 2002) have underlined the contradiction in which the under-
ground economy is trapped: is it a cancer eroding the foundations of the economy
or a positive mechanism to create an elastic and cheap stock of labor? As Gershuny
wrote (1979, 3), “Governments have three options: they can ignore the informal
economy, suppress it, or exploit it. The last appears preferable, but would require
some initiatives from the state.” My hypothesis is that this third option is exactly
what the Spanish governments have being doing, putting in place a sophisticated
battery of measures to coordinate irregular migrant labor with the dominant mode
of production (Comisiones Obreras 2007; Dolado and Véazquez 2008; Pajares
2009). This is nothing but a continuation of previous practices: immigrants found a
historically thriving underground economy in Spain (Portes and Sassen 1987) and
simply integrated into it.

The originality of the Spanish case lies in the fact that authorities did not just
limit themselves to laisser-faire measures, but deployed a whole set of tools to
shape the irregular sector. These policies were designed, in fact, as a sort of middle
ground between the sheer exploitation of a Darwinian market and the full protection
of the modern welfare state. This policy had been more or less in place since the
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beginning of the immigration period but underwent a historical turning point
with the Organic Immigration Act 4/2000. This law and the subsequent legislations
would shape a kind of post-Fordist migrant labor force that could be fairly compatible
with the values of an advanced democratic society: flexible and cheap and yet enjoying
a quite fair amount of social rights and benefits.

The algorithm designed by governments on both sides of the political spectrum
in order to enact this strategy featured: (1) deliberately welcoming “false tourists”
that arrived by plane; (2) restricting the issuing of work permits for those same
persons, dumping them into an status of illegality and the informal economy; (3)
turning a blind eye to widespread hiring of irregular immigrants without a contract;
(4) issuing initial work permits only applicable to the aforementioned non-skilled
sectors of activity'; (5) making compulsory the validating of professional degrees
(e.g., doctors, nurses, and architects) and delaying approval for an average of 2 years;
and (6) deploying a varied array of measures aimed to progressively integrate this
migrant labor force into society by legalizing their situation first (after a certain
amount of time) and even eventually granting them citizenship.

Step 6 was key in the overall strategy of “democratic management” of irregular
migration. This dynamic approach that made integration the eventual goal of the immi-
gration process performed, quite efficiently, a double function. On the institutional
side, it allowed the State to “save face” in the eternal dilemma between tolerance and
repression (it avoided having to choose between the two). On the societal side, it
provided undocumented immigrants with a sense of purpose for their migratory
project, a predictable way out of irregularity in a reasonable amount of time.

The process, therefore, worked as a psychological incentive stimulating compliance
and hard work, soothing the anguish and anger that normally brews in situations of
exploitation and, thus, deflating social and labor conflicts. Spain provided immi-
grants with a “Spanish dream” by consistently sending the following implicit mes-
sage: if you work hard, cause no trouble, and endure your irregular status for a
while, your adventure overseas will eventually pay off. Just be patient and don’t
despair. Irregular migrants would progressively become taxpayers, homeowners,
and citizens. In a general climate of economic euphoria and loose regularization of
the real estate sector, many migrant workers were even “lured” by real estate agen-
cies and banks to sign high-risk mortgages. On particular credit institution, for
instance, had a targeted product called “Hipoteca Bienvenida” (Welcome Mortgage)
aimed at just arrived migrants. The only requisite was a proof of legal residence in
Spain for 3 months and would finance up to a 120% of the property cost (El Pais,
2010). In the meantime, the continuous flow of fresh immigrants would keep sup-
plying the flexible labor force the economy required. When the credit crunch came,
Spain faced a sub-prime crisis very much like that of the USA (Baratech 2008).

But this immigration package was not meant to be offered to all prospective
migrants. Spanish bipartisan policymaking did not just want a flexible and cheap

13The very few work permits that are issued for freshly arrived immigrants are short-term contracts
that are restricted to certain sectors of activity. Once this first (or “initial”’) permit has expired, the
worker is then allowed to apply for a long-term work permit.
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labor force. They also wanted to minimize what they perceived a priori as a problem:
multiculturalism (Agrela 2002; Diez 2005). Aware of the fact that most migrants
would settle down indefinitely, policymakers tried to build a future society as simi-
lar as possible to the local one. In order to do so, they purposefully designed and put
in place instruments to favor Latin American migration and ward off the immigra-
tion flux of nearer African countries, quite aware of the resilient ethnic prejudices
existing in Spanish society (Agrela 2002; Izquierdo et al. 2003; Martinez Bujan and
Golias 2005; Diez 2005). According to some authors (Izquierdo et al. 2003), the El
Ejido racial riot in 2000 was the turning point that convinced the conservative
government then in power of the need to implement a policy of ethnic filtering.
While they could not completely succeed, the policies effectively and substantially
contributed to the shaping of the ethnic composition of today migrant populations
in Spain. The door was left open to Latin Americans—who in 1999 constituted
fewer residents than Moroccans (Izquierdo et al. 2003)—and was slammed closed
to Africans, Asians, and even Eastern Europeans.

The Policies of Ethnic Selection

The instruments by which this policy was implemented can be summarized as the
following: the issuing of visas, asylum decisions, border controls, detention poli-
cies, deportation, and labor protectionism.

A. Visa Policy

Until 1991 there were no visa requirements for travellers visiting Spain. This began
to change then, when visitor visas were imposed on Moroccans (a policy still in
force), who had started to arrive in large numbers. Vono et al. (2008) criticized this
policy as stemming from an additional reason—the Spanish commitment to fol-
lowing the European common security strategy. Since then, Spain has willingly
used this instrument in several occasions as one of its more effective tools in the
management of immigration (Cebridn 2009). It imposed new visa requirements
with full sovereignty'* in 1992 (to Peruvians) and 1993 (to Dominicans) and within
the EU framework in 2003 (Ecuadorians) and 2007 (Bolivians). As opposed to
what happened with Colombia, this time it was Spain that proposed or supported
the EU visa requirement for citizens of these countries. These cases illustrate that
the EU has not always imposed its agenda to Spain, but, rather, sometimes it has
been the other way round. As for the other Latin American countries, they still

4¥Meaning that these visa requirements were an exclusively national policy and did not involve the
EU, as in those years previous to the Tampere summit there was no common EU immigration
policy.
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remain (with the exceptions of Cuba and the aforementioned Colombia) on the EU
list of visitor visa exempted countries.

The new visa requirements were designed as an instrument for reducing migratory
flows from countries showing above-average rates of arrivals. It did not exactly
mean the creation of a homogenous “undesired” ethnic category per se, but such
ideas were undoubtedly present in the creation of ethnic filters through visa policy.
Even after the implementation of the EU policy, the issuing of visas remains a pre-
rogative of the national states, and Spanish authorities have been consistently using
it to filter immigration flows. So, while obtaining a visitor visa in Africa (particu-
larly in sub-Saharan countries) is a process full of obstacles, even for African busi-
nessmen (Camara de Comercio de Tenerife 2004), large numbers of Latin Americans
kept entering the country as fake tourists during the 1990s and 2000s (Merino 2002;
Vono et al. 2008). In 2008, the year before the global financial crisis, Spain issued
71,483 visitor visas to Latin American citizens (Colombia, Cuba, Ecuador, Bolivia,
Peru, and the Dominican Republic). In contrast, the visitor visas issued to ECOWAS
(Economic Community of Western African States) citizens amounted only to 9488
(MTIN 2009b).

The imposing of a visitor visa in the Colombian, Ecuadorian, and Bolivian
cases ironically triggered an intensification of migration. Airports in those coun-
tries worked at full operational capacity in the interval months between the pass-
ing of the EU bill and its actual implementation (Junquera 2006; Vono et al. 2008).
Under Spanish legislation, the rejection of visa applications don’t need to be moti-
vated, thus giving legal coverage to the hidden ethnic filtering strategy. In 2007 a
Constitutional Co