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PREFACE TO THE FIRST EDITION

The legal questions involved in studying genocide draw on three areas of
law: human rights law, international law and criminal law. These are all
subjects that I have both taught and practised. This alone ought to be
sufficient to explain my interest in the subject. But there is more. Of the
three great genocides in the twentieth century, those of the Armenians,
the Jews and Gypsies, and the Tutsi, my life has been touched by two of
them.

My grandparents on my father’s side, and my ancestors before them
for generations, came from Kosowa and Brzezany, towns in what was
once called Eastern Galicia. Located in the general vicinity of the city of
Lvov, they are now part of Ukraine. Essentially nothing remains,
however, of the Jewish communities where my grandparents were born
and raised. In the months that followed the Nazi invasion of the Soviet
Union, the Einsatzgruppen murdered as many as two million Jews who
were caught behind the lines in the occupied territories. On 16-17
October 1941, in a German Aktion, 2,200 Jews, representing about half
the community of Kosowa, were taken to the hill behind the
Moskalowka bridge and executed. Parts of the population of both
towns, Brzezany and Kosowa, were deported to the Belzec extermination
camp. As the Germans were retreating, after their disastrous defeat at
Stalingrad in January 1943, the executioners ensured they would leave no
trace of Jewish life behind. It is reported that more Jews were killed in
Brzezany on 2 June 1943, and in Kosowa on 4 June 1943, a ‘final
solution’ carried out while the Soviet forces were still 500 km away. The
victims were marched to nearby forests, gravel pits and even Jewish
cemeteries where, according to Martin Gilbert, ‘executions were carried
out with savagery and sadism, a crying child often being seized from its
mother’s arms and shot in front of her, or having its head crushed by a
single blow from a rifle butt. Hundreds of children were thrown alive
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X PREFACE TO THE FIRST EDITION

into pits, and died in fear and agony under the weight of bodies thrown
on top of them.”'

Although my grandparents had immigrated to North America many
years before the Holocaust, some of my more distant relatives were
surely among those victims. Several of the leaders of the Einsatzgruppen
were successfully tried after the war for their role in the atrocities in
Brzezany, Kosowa and in thousands of other European Jewish commu-
nities of which barely a trace now remains. The prosecutor in the
Einsatzgruppen case, Benjamin Ferencz, a man I have had the honour
to befriend, used the neologism ‘genocide’ in the indictment and
succeeded in convincing the court to do the same in its judgment.”

Exactly fifty years after the genocide in my grandparents’ towns, I
participated in a human rights fact-finding mission to a small and what
was then obscure country in central Africa, Rwanda. I was asked by Ed
Broadbent and Iris Almeida to represent the International Centre for
Human Rights and Democratic Development as part of a coalition of
international non-governmental organizations interested in the Great
Lakes region of Africa. The mission visited Rwanda in January 1993,
mandated to assess the credibility and the accuracy of a multitude of
reports of politically and ethnically based crimes, including mass murder,
that had taken place under the regime of president Juvénal Habyarimana
since the outbreak of civil war in that country in October 1990. At the
time, a terrifying cloud hung over Rwanda, the consequence of a
speech by a Habyarimana henchman a few weeks earlier that was widely
interpreted within the country as an incitement to genocide. We
interviewed many eyewitnesses but our fact-finding went further. In an
effort to obtain material evidence, we excavated mass graves, thus con-
firming reports of massacres we had learned of from friends or relatives
of the victims.

At the time, none of us, including myself, had devoted much study if
any to the complicated legal questions involved in the definition of
genocide. Indeed, our knowledge of the law of genocide rather faithfully
reflected the neglect into which the norm had fallen within the human
rights community. Yet faced with convincing evidence of mass killings

' Martin Gilbert, Atlas of the Holocaust, Oxford: Pergamon Press, 1988, p. 160. See also
Israel Gutman, Encyclopedia of the Holocaust, Vol. I, New York: Macmillan, 1990,
pp. 184-5.

* United States of America v. Ohlendorf et al. (‘Einsatzgruppen trial’), (1948) 3 LRTWC 470
(United States Military Tribunal).
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of Tutsis, accompanied by public incitement whose source could be
traced to the highest levels of the ruling oligarchy, the word ‘genocide’
sprung inexorably to our lips. Rereading the definition in the 1948
Convention on the Prevention and Punishment of the Crime of Genocide
helped confirm our conclusion. In a press release issued the day after
our departure from Rwanda, we spoke of genocide and warned of the
abyss into which the country was heading. The term seemed to fit. Our
choice of terminology may have been more intuitive than reasoned,
but history has shown how closely we came to the truth. Three months
after our mission, Special Rapporteur Bacre Waly Ndiaye visited Rwanda
and essentially endorsed our conclusions. He too noted that the attacks
had been directed against an ethnic group, and that article II of the
Genocide Convention ‘might therefore be considered to apply’.” In his
1996 review of the history of the Rwandan genocide, Secretary-General
Boutros Boutros-Ghali took note of the significance of our report.”
Four months after the Rwandan genocide, I returned to Rwanda as
part of an assistance mission to assess the needs of the legal system, and
more specifically the requirements for prompt and effective prosecution
of those responsible for the crimes. Over the past five years, much of my
professional activity has been focused on how to bring the génocidaires
to book. I have been back to Rwanda many times since 1994, and
participated, as a consultant, in the drafting of legislation intended to
facilitate genocide prosecutions. The International Secretariat of Amnesty
International sent me to Rwanda in early 1997 to observe the Karamira
trial, the first major genocide prosecution under national law in that
country, or, for that matter, in any country, with the exception of the
Eichmann case. I have since attended many other trials of those charged
with genocide, both within Rwanda and before the International Criminal
Tribunal for Rwanda, in Arusha, Tanzania, including the Akayesu trial,
the first international prosecution pursuant to the Genocide Conven-
tion. I have also devoted much time to training a new generation of
Rwandan jurists, lecturing regularly on criminal law and on the specific
problems involved in genocide prosecutions as a visiting professor at
the law faculty of the Rwandan National University. On 2 September
1998, I took a break from teaching the introductory criminal law class

? ‘Report by the Special Rapporteur on Extrajudicial, Summary Arbitrary Executions on
His Mission to Rwanda, 8-17 April 1993’, UN Doc. E/CN.4/1994/7/Add.1, at para. 79.
4 Boutros Boutros-Ghali, ‘Introduction’, in The United Nations and Rwanda, 1993-1996,

New York: United Nations Department of Public Information, 1996, pp. 1-111 at p. 20.
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to 140 eager young Rwandans and we all spent the morning listening
attentively on the radio to Laity Kama, president of the International
Criminal Tribunal for Rwanda, as he read the first international
judgment convicting an individual of the crime of genocide.

But I have also spent many hours with genocide survivors, and I have
visited the melancholy memorials to the killings. The smell of the mass
graves cannot be forgotten and, like the imagined recollections of my
grandparents’ birthplace, it has its own contribution to what sometimes
may seem a rather dry and technical study of legal terms. There is more
passion in this work than may initially be apparent.

William A. Schabas
Washington, 27 August 1999



PREFACE TO THE SECOND EDITION

There has probably been more legal development concerning the crime
of genocide in the eight years since the first edition of this book was
completed than in the five preceding decades. Where, in mid-1999, the
ad hoc tribunals had only made a handful of judicial pronouncements
interpreting the definition of genocide, there is now a rich body of
jurisprudence, including several important rulings by the Appeals
Chambers. At the time, there was a paucity of legal literature, with most
scholarly writing dominated by historians and sociologists. Now, the
legal bibliography on genocide is rich and extensive. Crowning this
fertile period, in February 2007 the International Court of Justice issued
its major ruling on the subject, a long-awaited conclusion to a case filed
by Bosnia and Herzegovina against the Federal Republic of Yugoslavia
in 1993.

Naturally, this second edition takes account of this, updating the
scholarship and, where appropriate, revising certain assessments. The
approach in the first edition to the interpretation of the terms of
the 1948 Genocide Convention was relatively conservative. At the time,
my mind was open to the prospect that the law would evolve in a
different direction, driven by a certain logic that views progressive
development as synonymous with constant expansion of definitions so as
to encompass an increasingly broad range of acts. The case law has
tended to confirm the former. For example, it has generally rejected the
suggestion that ‘ethnic cleansing’ be merged with genocide. Along the
same lines, it has resisted attempts to enlarge the categories of groups
that are contemplated by the definition of genocide.

On some issues, my own thinking has evolved. Years of case law,
discussion and reflection about the nature of genocide have generated
what I think are new insights. No longer does the debate about the
‘specific intent’ of the crime, which has figured almost as a mantra in
the case law, seem very helpful. When the recent judgment of the
International Court of Justice considered whether the State of Serbia

xiil
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had the ‘specific intent’ to commit genocide, the awkwardness of such
an inquiry seemed evident. Unlike individuals, States do not have
‘intent’, they have policy. The Court was trying to transpose a concept of
criminal law applicable to individuals to the field of State responsibility.
Had it gone in the other direction, the result might have been more
coherent. If we look for the State policy to commit genocide we can
transfer the finding to the individual not by asking if he or she had the
specific intent to perpetrate the crime, like some ordinary murderer,
but rather whether he or she had knowledge of the policy and intended
to contribute to its fulfilment. T develop this approach, which builds
upon the thinking of scholars who have spoken of a ‘knowledge-based’
approach to the mens rea of genocide, in the second edition.

The first edition was principally a reference work on the 1948 Genocide
Convention. It relied primarily on the travaux préparatoires of 1947 and
1948 not because these are decisive for its interpretation but simply
because when I was writing the book there was little else to consult. That
has all changed. Thus, the second edition incorporates relevant
references to the abundant case law, adjusting observations of the first
edition where this is appropriate, and confirming them in other respects.

William A. Schabas
Rome, 29 February 2008
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Introduction

“The fact of genocide is as old as humanity’, wrote Jean-Paul Sartre.' The
law, however, is considerably younger. This dialectic of the ancient fact
yet the modern law of genocide follows from the observation that, his-
torically, genocide has gone unpunished. Hitler’s famous comment, ‘who
remembers the Armenians?’, is often cited in this regard.2 Yet the Nazis
were only among the most recent to rely confidently on the reasonable
presumption that an international culture of impunity would effectively
shelter the most heinous perpetrators of crimes against humanity.

The explanation for this is straightforward: genocide was generally,
although perhaps not exclusively, committed under the direction or, at
the very least, with the benign complicity of the State where it took
place. Usually, the crime was executed as a quite overt facet of State policy,
particularly within the context of war or colonial conquest. Obviously,
therefore, domestic prosecution was virtually unthinkable, even where the
perpetrators did not in a technical sense benefit from some manner of
legal immunity. Only in rare cases where the genocidal regime collapsed
in its criminal frenzy, as in Germany or Rwanda, could accountability be
considered.

! Jean-Paul Sartre, ‘On Genocide’, in Richard A. Falk, Gabriel Kolko and Robert Jay Lifton,
eds., Crimes of War, New York: Random House, 1971, pp.534—49 at p.534.

% Hitler briefed his generals at Obersalzburg in 1939 on the eve of the Polish invasion:
‘Genghis Khan had millions of women and men killed by his own will and with a gay
heart. History sees him only as a great state-builder . . . I have sent my Death’s Head units
to the East with the order to kill without mercy men, women and children of the Polish
race or language. Only in such a way will we win the lebensraum that we need. Who, after
all, speaks today of the annihilation of the Armenians? Quoted in Norman Davies,
Europe, A History, London: Pimlico, 1997, p. 909. The account is taken from the notes of
Admiral Canaris of 22 August 1939, quoted by L. P. Lochner, What About Germany?,
New York: Dodd, Mead, 1942. During the Nuremberg trial of the major war criminals,
there were attempts to introduce the statement in evidence, but the Tribunal did not
allow it. For a review of the authorities, and a compelling case for the veracity of the
statement, see Vahakn N. Dadrian, ‘The Historical and Legal Interconnections Between
the Armenian Genocide and the Jewish Holocaust: From Impunity to Retributive Just-
ice’, (1998) 23 Yale Journal of International Law, p. 504 at pp.538—41.
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2 GENOCIDE IN INTERNATIONAL LAW

The inertia of the legal systems where the crimes actually occurred did
little to inspire other jurisdictions to intervene, although they had begun
to do so with respect to certain other ‘international crimes’ such as
piracy and the trafficking in persons, where the offenders were by and
large individual villains rather than governments. Refusal to exercise
universal jurisdiction over these offences against humanitarian prin-
ciples was defended in the name of respect for State sovereignty. But it
had a more sinister aspect, for this complacency was to some extent a
form of quid pro quo by which States agreed, in effect, to mind their own
business. What went on within the borders of a sovereign State was a
matter that concerned nobody but the State itself.

This began to change at about the end of the First World War and is,
indeed, very much the story of the development of human rights law, an
ensemble of legal norms focused principally on protecting the individual
against crimes committed by the State. It imposes obligations upon States
and ensures rights to individuals. Because the obligations are contracted
on an international level, they pierce the hitherto impenetrable wall of
State sovereignty. There is also a second dimension to international
human rights law, this one imposing obligations on the individual who,
conceivably, can also violate the fundamental rights of his or her fellow
citizens. Where these obligations are breached, the individual may be
punished for such international crimes as a matter of international law,
even if his or her own State, or the State where the crime was committed,
refuses to do so. Almost inevitably, the criminal conduct of individuals
blazes a trail leading to the highest levels of government, with the result
that this aspect of human rights law has been difficult to promote. While
increasingly willing to subscribe to human rights standards, States are
terrified by the prospect of prosecution of their own leaders and military
personnel, either by international courts or by the courts of other coun-
tries, for breaches of these very norms. To the extent that such prosecution
is even contemplated, States insist upon the strictest of conditions and the
narrowest of definitions of the subject matter of the crimes themselves.’
The law of genocide is a paradigm for these developments in international
human rights law. As the prohibition of the ultimate threat to the existence

*> The duty to prosecute individuals for human rights abuses has been recognized by the
major international treaty bodies and tribunals: Velasquez Rodriguez v. Honduras, Judg-
ment of 29 July 1988, Series C, No. 4; Bautista de Arellanav. Colombia (No. 563/1993), UN
Doc. CCPR/C/55/D/563/1993, paras. 8.3, 10; Streletz, Kessler and Krenz v. Germany,
European Court of Human Rights, 22 March 2001, para. 86.
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of ethnic groups, it is right at the core of the values protected by human
rights instruments and customary norms.

The law is posited from a criminal justice perspective, aimed at
individuals yet focused on their role as agents of the State. The crime is
defined narrowly, a consequence of the extraordinary obligations that
States are expected to assume in its prevention and punishment. The
centrepiece in any discussion of the law of genocide is the Convention on
the Prevention and Punishment of the Crime of Genocide, adopted by
the United Nations General Assembly on 9 December 1948." The Con-
vention came into force in January 1951, three months after the deposit
of the twentieth instrument of ratification or accession.

Fifty years after its adoption, it had slightly fewer than 130 States
parties, a rather unimpressive statistic when compared with the other
major human rights treaties of the United Nations system which, while
considerably younger, have managed to approach a more general degree
of support by the nations of the world.” In the decade that followed,
barely another dozen joined the treaty. The reason cannot be the exist-
ence of any doubt about the universal condemnation of genocide.
Rather, it testifies to unease among some States with the onerous obli-
gations that the treaty imposes, such as prosecution or extradition of
individuals, including heads of State.

In its advisory opinion on reservations to the Genocide Convention,
the International Court of Justice wrote that:

The origins of the Convention show that it was the intention of the
United Nations to condemn and punish genocide as ‘a crime under
international law’ involving a denial of the right of existence of entire
human groups, a denial which shocks the conscience of mankind and
results in great losses to humanity, and which is contrary to moral law
and to the spirit and aims of the United Nations. The first consequence
arising from this conception is that the principles underlying the Con-
vention are principles which are recognized by civilized nations as
binding on States, even without any conventional obligation.”

4 (1951) 78 UNTS 277.

> For the purposes of comparison, see Convention on the Rights of the Child, GA Res. 44/
25, annex, 192 States parties; International Convention for the Elimination of All Forms
of Racial Discrimination, (1969) 660 UNTS 195, 173 States parties; Convention for the
Elimination of Discrimination Against Women, (1981) 1249 UNTS 13, 185 States parties.
See also the Geneva Convention of 12 August 1949 Relative to the Protection of Civilians,
(1950) 75 UNTS 135, 194 States parties.

® Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide
(Advisory Opinion), [1951] ICJ Reports 16, p.23. Quoted in Legality of the Threat or Use
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This important statement is often cited as the judicial recognition of the
prohibition of genocide as a customary legal norm, although the Court
does not refer to it expressly in this way. The Statute of the International
Court of Justice recognizes two non-conventional sources of inter-
national law: international custom and general principles.” International
custom is established by ‘evidence of a general practice accepted as law’,
while general principles are those ‘recognized by civilized nations’.
Reference by the Court to such notions as ‘moral law’ as well as the
quite clear allusion to ‘civilized nations’ suggest that it may be more
appropriate to refer to the prohibition of genocide as a norm derived
from general principles of law rather than a component of customary
international law. On the other hand, the universal acceptance by the
international community of the norms set out in the Convention since
its adoption in 1948 means that what originated in ‘general principles’
ought now to be considered a part of customary law.® In 2006, the
International Court of Justice said that the prohibition of genocide was
‘assuredly’ a peremptory norm (jus cogens) of public international law,
the first time it has ever made such a declaration about any legal rule.” A
year later, it said that the affirmation in article I of the Convention that
genocide is a crime under international law means it sets out ‘the

of Nuclear Weapons (Advisory Opinion), [1996] IC] Reports 226, para. 31; Case Con-
cerning the Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, 26 February
2007, para. 161. See also ‘Report of the Secretary-General Pursuant to Paragraph 2 of
Security Council Resolution 808 (1993)’, UN Doc. $/25704, para. 45.

Statute of the International Court of Justice, art. 38(1)(b) and (c).

For a brief demonstration of relevant practice and opinio juris, see Bruno Simma and
Andreas L. Paulus, ‘The Responsibility of Individuals for Human Rights Abuses in
Internal Conflicts: A Positivist View’, (1999) 93 American Journal of International Law,
p- 302 at pp. 308-9. According to a Trial Chamber of the International Criminal Tribunal
for the former Yugoslavia, ‘the 1948 Genocide Convention reflects customary inter-
national law’: Prosecutor v. Sikirica et al. (Case No. IT-95-8-1), Judgment on Defence
Motions to Acquit, 3 September 2001, para. 55. Also: Prosecutor v. Musema (Case No.
ICTR-96-13-T), Judgment, 27 January 2000, para. 151; Prosecutor v. Bagilishema (Case
No. ICTR-95-1A-T), Judgment, 7 June 2001, para. 54. The Australian High Court wrote
that ‘[g]enocide was not [recognized as a crime under customary international law] until
1948, Polyukhovich v. Commonwealth of Australia, (1991) 101 ALR 545, at p.598 (per
Brennan J).

Case Concerning Armed Activities on the Territory of the Congo (New Application: 2002)
(Democratic Republic of the Congo v. Rwanda), Jurisdiction of the Court and Admissi-
bility of the Application, 3 February 2006, para. 64.

N
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existing requirements of customary international law, a matter
emphasized by the Court in 1951°."

Besides the Genocide Convention itself, there are other important
positive sources of the law of genocide. The Convention was preceded, in
1946, by a resolution of the General Assembly of the United Nations
recognizing genocide as an international crime, putting individuals on
notice that they would be subject to prosecution and could not invoke
their own domestic laws in defence to a charge.ll Since 1948, elements of
the Convention, and specifically its definition of the crime of genocide,
have been incorporated in the statutes of the two ad hoc tribunals created
by the Security Council to judge those accused of genocide and other
crimes in the former Yugoslavia and Rwanda.'” Affirming its enduring
authority, the Convention definition was included without any modifi-
cation in the Rome Statute of the International Criminal Court, which
was adopted on 17 July 1998 and entered into force on 1 July 2002."
There have been frequent references to genocide within the resolutions,
declarations and statements of United Nations organs, including par-
ticularly the work of expert bodies and special rapporteurs. In 2004, the
Secretary-General of the United Nations established a Special Adviser on
the Prevention of Genocide, a senior position within the Secretariat with
responsibility for warning the institution of threatened catastrophes.

A large number of States have enacted legislation concerning the
prosecution and repression of genocide, most by amending their penal
or criminal codes in order to add a distinct offence. Usually they have
borrowed the Convention definition, as set out in articles II and III, but
occasionally they have contributed their own innovations. Sometimes
these changes to the text of articles IT and III have been aimed at clarifying
the scope of the definition, for both internal and international purposes.
For example, the United States of America’s legislation specifies that
destruction ‘in whole or in part’ of a group, as stated in the Convention,

must actually represent destruction ‘in whole or in substantial part’."*

19 Case Concerning the Application of the Convention on the Prevention and Punishment of
the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, 26
February 2007, para. 161.

GA Res. 96 (I).

‘Statute of the International Criminal Tribunal for the Former Yugoslavia’, UN Doc.
S/RES/827 (1993), annex, art. 4; ‘Statute of the International Criminal Tribunal for
Rwanda’, UN Doc. S/RES/955 (1994), annex, art. 2.

Rome Statute of the International Criminal Court, (2002) 2187 UNTS 90, art. 6.
Genocide Convention Implementation Act of 1987 (the Proxmire Act), S. 1851, § 1091(a).
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6 GENOCIDE IN INTERNATIONAL LAW

Others have attempted to enlarge the definition, by appending new
entities to the groups already protected by the Convention. Examples
include political, economic and social groups. Going even further,
France’s Code pénal defines genocide as the destruction of any group
whose identification is based on arbitrary criteria.”” The Canadian
implementing legislation for the Rome Statute states that “genocide”
means an act or omission committed with intent to destroy, in whole or
in part, an identifiable group of persons, as such, that, at the time and in
the place of its commission, constitutes genocide according to customary
international law’, adding that the definition in the Rome Statute, which
is identical to that of the Convention, is deemed a crime according to
customary international law. The legislation adds, in anticipation: “This
does not limit or prejudice in any way the application of existing or
developing rules of international law.”'®

The variations in national practice contribute to an understanding of
the meaning of the Convention but also, and perhaps more importantly,
of the ambit of the customary legal definition of the crime of genocide.
Yet, rather than imply some larger approach to genocide than that of the
Convention, the vast majority of domestic texts concerning genocide
repeat the Convention definition and tend to confirm its authoritative
status.

The Convention on the Prevention and Punishment of the Crime of
Genocide is, of course, an international treaty embraced by the realm
of public international law. Within this general field, it draws on ele-
ments of international criminal law, international humanitarian law and
international human rights law. By defining an international crime, and
spelling out obligations upon States parties in terms of prosecution
and extradition, the Convention falls under the rubric of international
criminal law.'” Its claim to status as an international humanitarian law
treaty is supported by the inclusion of the crime within the subject

5 Penal Code (France), Journal officiel, 23 July 1992, art. 211-1.

16 Crimes Against Humanity and War Crimes Act, 48-49 Elizabeth II, 1999-2000, C-19, s. 4.

17" See the comments of ad hoc judge Milenko Kreca in Legality of Use of Force (Yugoslavia
v. Belgium et al.), Request for the Indication of Provisional Measures, Order, 2 June
1999, Dissenting Opinion of Judge Kreca, para. 21: ‘A certain confusion is also created
by the term “humanitarian law” referred to in paragraphs 19 and 48 of the Order. The
reasons for the confusion are dual: on the one hand, the Court has not shown great
consistency in using this term. In the Genocide case the Court qualified the Genocide
Convention as a part of humanitarian law, although it is obvious that, by its nature, the
Genocide Convention falls within the field of international criminal law.’
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matter jurisdiction of the two ad hoc tribunals charged with prosecuting
violations of humanitarian law."”

Genocide is routinely subsumed — erroneously — within the broad
concept of ‘war crimes’. Nevertheless, the scope of international
humanitarian law is confined to international and non-international
armed conflict, and the Convention clearly specifies that the crime of
genocide can occur in peacetime.'” Consequently, it may more properly
be deemed an international human rights law instrument. Indeed, René
Cassin once called the Genocide Convention a specific application of the
Universal Declaration of Human Rights.”’ Alain Pellet has described the

Convention as ‘a quintessential human rights treaty’.”’ For Benjamin

Whitaker, genocide is ‘the ultimate human rights problem’.*

The prohibition of genocide is closely related to the right to life, one
of the fundamental human rights defined in international declarations
and conventions.”” These instruments concern themselves with the

18 <Statute of the International Criminal Tribunal for the Former Yugoslavia’, note 12

above; ‘Statute of the International Criminal Tribunal for Rwanda’, note 12 above.
The International Court of Justice has described international humanitarian law as a lex
specialis of international human rights law, applicable during armed conflict. See Legality
of the Threat or Use of Nuclear Weapons, note 6 above, para. 25; Legal Consequences of the
Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, Inter-
national Court of Justice, 9 July 2004, para. 106; Case Concerning Armed Activities on the
Territory of the Congo (Democratic Republic of the Congo v. Uganda), International Court
of Justice, 19 December 2005, para. 216. On this subject, see William A. Schabas, ‘Lex
Specialis? Belt and Suspenders? The Parallel Operation of Human Rights Law and the
Law of Armed Conflict, and the Conundrum of Jus Ad Bellum’, (2007) 40 Israel Law
Review, p. 592.
2% UN Doc. E/CN.4/SR.310, p- 5 UN Doc. E/CN.4/SR.311, p.5. There is a cross-reference
to the Genocide Convention in the right-to-life provision (art. 6(2) and (3)) of the
International Covenant on Civil and Political Rights, (1976) 999 UNTS 171, the result of
an amendment from Peru and Brazil who were concerned about mass death sentences
being carried out after a travesty of the judicial process. Because the Covenant admits to
limited use of capital punishment, Peru and Brazil considered it important to establish
the complementary relationship with the Genocide Convention: UN Doc. A/C.3/SR.813,
para. 2. See also Manfred Nowak, Covenant on Civil and Political Rights: CCPR Com-
mentary, 2nd edn, Kehl: Engel, 2005, pp. 120-56; William A. Schabas, The Abolition of
the Death Penalty in International Law, 3rd edn, Cambridge: Cambridge University
Press, 2003.
‘Report of the International Law Commission on the Work of its Forty-Ninth Session,
12 May-18 July 1997, UN Doc. A/52/10, para. 76. See also Prosecutor v. Kayishema and
Ruzindana (Case No. ICTR-95-1-T), Judgment, 21 May 1999, para. 88.
22 UN Doc. E/CN.4/Sub.2/1984/SR.3, para. 6.
23 Universal Declaration of Human Rights, GA Res. 217 A (III), UN Doc. A/810, art. 3;
International Covenant on Civil and Political Rights, note 20 above, art. 6; Convention
for the Protection of Human Rights and Fundamental Freedoms, (1955) 213 UNTS 221,

19
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individual’s right to life, whereas the Genocide Convention is associated
with the right to life of human groups, sometimes spoken of as the right to
existence. General Assembly Resolution 96(1), adopted in December 1946,
declares that ‘[g]lenocide is a denial of the right of existence of entire
human groups, as homicide is the denial of the right to live of individual
human beings’. States ensure the protection of the right to life of indi-
viduals within their jurisdiction by such measures as the prohibition of
murder in criminal law. The repression of genocide proceeds somewhat
differently, the crime being directed against the entire international
community rather than the individual. As noted by Mordechai Krem-
nitzer, ‘[i]t is a frontal attack on the value of human life as an abstract
protected value in a manner different from the crime of murder’.”

As the Genocide Convention marked its fiftieth birthday, in 1998,
there had been no legal monographs on the subject of the Convention,
or the legal aspects of prosecution of genocide, for more than two
decades.”” Most academic research on the Genocide Convention had
been undertaken by historians and philosophers. They frequently ven-
tured onto judicial terrain, not so much to interpret the instrument and
to wrestle with the legal intricacies of the definition as to express frus-
tration with its limitations. Even legal scholars tended to focus on what
were widely perceived as the shortcomings of the Convention.

The Convention definition of genocide has seemed too restrictive, too
narrow. It has failed to cover, in a clear and unambiguous manner,
many of the major human rights violations and mass killings perpet-
rated by dictators and their accomplices. In the past, jurists often looked
to the Genocide Convention in the hope it might apply, and either
proposed exaggerated and unrealistic interpretations of its terms or else
called for its amendment so as to make it more readily applicable. The
principal deficiency, many argued, is that it applies only to ‘national,
racial, ethnical and religious groups’.

And that was how things stood until 1992. War broke out in Bosnia
and Herzegovina in April. By August 1992, United Nations bodies,
including the Security Council and the General Assembly, were accusing

ETS 5, art. 2; American Convention on Human Rights, (1979) 1144 UNTS 123, OASTS
36, art. 4.

** Mordechai Kremnitzer, ‘The Demjanjuk Case’, in Yoram Dinstein and Mala Tabory,
eds., War Crimes in International Law, The Hague, Boston and London: Martinus
Nijhoff, 1996, pp. 321-49 at p. 325.

25 David Kader, ‘Law and Genocide: A Critical Annotated Bibliography’, (1988) 11
Hastings International and Comparative Law Review, p.381.



INTRODUCTION 9

the parties to the conflict of responsibility for ‘ethnic cleansing’.”® In
December 1992, the General Assembly adopted a resolution stating that
‘ethnic cleansing’ was a form of genocide.”” In March 1993, Bosnia and
Herzegovina invoked the Genocide Convention before the International
Court of Justice in an application directed against Serbia and Monte-
negro. The Court issued two provisional orders on the basis of the
Convention, the first time that it had applied the instrument in a
contentious case.”® A month later, the Security Council created an
ad hoc tribunal for the former Yugoslavia with subject matter jurisdic-
tion over the crime of genocide, as defined by the Convention.”’

In April 1993, the Special Rapporteur on Extrajudicial, Summary or
Arbitrary Executions of the Commission on Human Rights warned of
acts of genocide in Rwanda against the Tutsi minority, echoing the
conclusions of an international fact-finding mission composed of non-
governmental organizations that had visited the country some weeks
earlier.”” The warnings were ignored by the international community
and, in April 1994, genocidal extremists within Rwanda put into effect
their evil plan to exterminate the Tutsi. The Security Council visibly
flinched at the word ‘genocide’ in its resolutions dealing with Rwanda,
betraying the concerns of several members that use of the ‘g word’ might
have onerous legal consequences in terms of their obligations under the
Convention. Later, the Security Council set up a second ad hoc tribunal
with jurisdiction over the Rwandan genocide of 1994.”'

Some may have legitimately questioned, in the 1970s and 1980s,
whether the Genocide Convention was no more than an historical
curiosity, somewhat like the early treaties against the slave trade whose
significance is now largely symbolic. The emergence of large-scale ethnic

26 UN Doc. S/RES/771 (1992); “The Situation in Bosnia and Herzegovina’, GA Res. 46/242.
27 “The Situation in Bosnia and Herzegovina’, GA Res. 47/121.

Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Yugoslavia (Serbia and Montenegro)), Requests for the
Indication of Provisional Measures, 8 April 1993, [1993] ICJ Reports 16; Application of
the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v. Yugoslavia (Serbia and Montenegro)), Further Requests for the Indication
of Provisional Measures, [1993] ICJ Reports 325. In 1973, Pakistan invoked the Con-
vention against India, but discontinued its application before the Court made an order:
Trial of Pakistani Prisoners of War (Pakistan v. India), Interim Protection Order of
13 July 1973, [1973] ICJ Reports 328.

** UN Doc. S/RES/827.

0 ‘Report by the Special Rapporteur on Extrajudicial, Summary Arbitrary Executions on
His Mission to Rwanda, 8-17 April 1993, UN Doc. E/CN.4/1994/7/Add.1.

UN Doc. S/RES/955.
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conflicts in the final years of the millennium has proven such a hopeful
assessment premature. The Genocide Convention remains a funda-
mental component of the contemporary legal protection of human
rights. The issue is no longer one of stretching the Convention to apply
to circumstances for which it may never have been meant, but rather
one of implementing the Convention in the very cases contemplated by
its drafters in 1948. The new challenges for the jurist presented by the
application of the Convention are the substance of this study.

Thus, the focus here is on interpreting the definition and addressing
the problems involved in both the prosecution and defence of charges
of genocide when committed by individuals. The criticisms of lacunae
or weaknesses in the Convention will be considered, but I understand the
definition as it stands to be adequate and appropriate. While genocide is
a crime that is, fortunately, rarely committed, it remains a feature of
contemporary society. It has become apparent that there are undesirable
consequences to enlarging or diluting the definition of genocide. This
weakens the terrible stigma associated with the crime and demeans the
suffering of its victims. It is also likely to enfeeble whatever commitment
States may believe they have to prevent the crime. The broader and more
uncertain the definition, the less responsibility States will be prepared to
assume. This can hardly be consistent with the new orientation of human
rights law, and of the human rights movement, which is aimed at the
eradication of impunity and the assurance of human security.

Why is genocide so stigmatized? In my view, this is precisely due to the
rigours of the definition and its clear focus on crimes aimed at the
eradication of ethnic minorities or, to use the Convention terminology,
‘national, racial, ethnical and religious groups’. Human rights law knows
of many terrible offences: torture, disappearances, slavery, child labour,
apartheid, and enforced prostitution, to name a few. For the victims, it
may seem appalling to be told that, while these crimes are serious, others
are still more serious. Yet, since the beginnings of criminal law society
has made such distinctions, establishing degrees of crime and imposing a
scale of sentences and other sanctions in proportion to the social
denunciation of the offence. Even homicide knows degrees, from man-
slaughter to premeditated murder and, in some legal systems, patricide
or regicide. The reasons society qualifies one crime as being more serious
than another are not always clear and frequently obey a rationale that law
alone cannot explain. Nor does the fact that a crime is considered less
serious than another mean that it is in some way trivialized or over-
looked. But, in any hierarchy, something must sit at the top. The crime of
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genocide belongs at the apex of the pyramid. In imposing its first sen-

tence in Prosecutor v. Kambanda, the International Criminal Tribunal for

. . . . 32
Rwanda described genocide as the ‘crime of crimes’.

For decades, the Genocide Convention has been asked to bear a
burden for which it was never intended, essentially because of the rela-
tively underdeveloped state of international law dealing with account-
ability for human rights violations. In cases of mass killings and other
atrocities, attention turned inexorably to the Genocide Convention
because there was little else to invoke. This has changed in recent years.
The law applicable to atrocities that may not meet the strict definition
of genocide but that cry out for punishment has been significantly
strengthened. Such offences usually fit within the definition of ‘crimes

32 Prosecutor v. Kambanda (Case No. ICTR-97-23-S), Judgment and Sentence, 4 September
1998, para. 16. Also: Prosecutor v. Serushago (Case No. ICTR-98-39-S), Sentence, 2 Feb-
ruary 1999, para. 15; Prosecutor v. Krsti¢ (Case No. IT-98-33-T), Judgment, 2 August 2001,
para. 699; Prosecutor v. Jelisi¢ (Case No. IT-95-10-A), Partial Dissenting Opinion of Judge
Wald, 5 July 2001, para. 2; Prosecutor v. Niyitegeka (Case No. ICTR-96-14-A), Judgment, 9
July 2004, para. 53; Armed Activities on the Territory of the Congo (New Application: 2000)
(Democratic Republic of Congo v. Rwanda), Dissenting Opinion of Judge Koroma, 3
February 2006, para. 26. Raphael Lemkin himself used the expression ‘crime of crimes’
Broadcast on Genocide, Lake Success, 23 December 1947, in Lemkin Papers, American
Jewish Archives, Box 5, Folder 5; Raphael Lemkin, ‘Genocide as a Crime under Inter-
national Law’, United Nations Bulletin, Vol. IV, 15 January 1948, pp. 70-1. The expression
was used by the Permanent Representative of Rwanda during debate in the Security
Council on the establishment of the Tribunal: UN Doc. S/PV.3453 (8 November 1994).
The expression ‘crimes of crimes’ appears in debates of the International Law Commission
as early as 1994; its author is, apparently, Alain Pellet: UN Doc. A/CN.4/SER.A/1994,
pp- 114, 119. The International Commission of Inquiry on Darfur said in its report that
the Appeals Chamber agreed with an accused who argued that the characterization of
genocide as ‘the crime of crimes’ was wrong (see ‘Report of the International Commission
of Inquiry on Violations of International Humanitarian Law and Human Rights Law in
Darfur’, UN Doc. $/2005/60, para. 506). This is probably a misreading of the Appeals
Chamber judgment in Prosecutor v. Kayishema et al. (Case No. ICTR-95-1-A), Judgment
(Reasons), 1 June 2001. It is certainly hard to reconcile with the use of the expression
‘crime of crimes’ to describe genocide by the Appeals Chamber three years after
Kayishema: Niyitegeka v. Prosecutor (Case No. ICTR-96-14-A), Judgment, 9 July 2004,
para. 49. As the Darfur Commission noted, the Appeals Chamber said that ‘there is no
hierarchy of crimes under the Statute, and that all of the crimes specified therein are
“serious violations of international humanitarian law”, capable of attracting the same
sentence’ (my italics). There is, it is true, nothing in the Statute of the International
Criminal Tribunal for Rwanda to indicate a hierarchy. That does not mean there is no
hierarchy under general international law. In any case, despite the professed opinion of the
Appeals Chambers, sentencing decisions of the tribunals have tended to confirm that
convictions for genocide attract the longest terms. Plea agreements systematically involve
withdrawing charges of genocide in favour of conviction for crimes against humanity,
which is not what would be expected if there was no hierarchy.
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against humanity’, a broader concept that might be viewed as the second
tier of the pyramid. According to the most recent definition, comprised
within the Rome Statute of the International Criminal Court, crimes
against humanity include persecution against any identifiable group or
collectivity on political, racial, national, ethnic, cultural, religious, gender
or other grounds that are universally recognized as impermissible under
international law.” This contemporary approach to crimes against
humanity is really no more than the ‘expanded’ definition of genocide
that many have argued for over the years.

One of the main reasons why the international community felt
compelled to draft the Genocide Convention in 1948 was the inadequate
scope given to the notion of ‘crimes against humanity’ at the time. When
the International Military Tribunal judged the Nazis at Nuremberg for
the destruction of the European Jews, it convicted them of crimes against
humanity, not genocide. But the Nuremberg Charter seemed to indicate
that crimes against humanity could only be committed in time of war,
not a critical obstacle to the Nazi prosecutions but a troubling precedent
for the future protection of human rights.”*

The travaux préparatoires of the Charter leave no doubt that the
connection or nexus between war and crimes against humanity was a sine
qua non, because the great powers that drafted it were loathe to admit the
notion, as a general and universal principle, that the international
community might legitimately interest itself in what a State did to its
own minorities.””

Thus, the Genocide Convention, not the Nuremberg Charter, first
recognized the idea that gross human rights violations committed in the
absence of an armed conflict are nevertheless of international concern,
and attract international prosecution. In order to avoid any ambiguity
and acutely conscious of the limitations of the Nuremberg Charter, the
drafters of the Convention decided not to describe genocide as a form
of crime against humanity, although only after protracted debate.”

> Rome Statute of the International Criminal Court, note 13 above, art. 7(1)(h).

>* Agreement for the Prosecution and Punishment of Major War Criminals of the Euro-
pean Axis, and Establishing the Charter of the International Military Tribunal (IMT),
annex, (1951) 82 UNTS 279, art. 6(c).

The drafting of the ‘crimes against humanity’ provision of the Charter of the Inter-
national Military Tribunal is discussed in chapter 1, at pp. 38—42 below.

The original draft genocide convention, proposed by Saudi Arabia in 1946, described it as
‘an international crime against humanity’ (UN Doc. A/C.6/86). But GA Res. 96(I) avoided
such a qualification (UN Doc. E/623/Add.1; UN Doc. E/AC.25/3) and the distinction was
reinforced in GA Res. 180(II) of December 1947. At the time, France was one of the
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Accordingly, article I of the Convention confirms that genocide may be
committed in time of peace as well as in time of war.”’

Nevertheless, the ad hoc tribunals have resisted the suggestion that
genocide overlaps with crimes against humanity in an absolute sense.”®
The question has arisen in the context of multiple charges, and the
permissibility of convicting where two offences contain essentially the
same elements. According to the Appeals Chamber of the International
Criminal Tribunal for Rwanda, it is acceptable to register a conviction
for both genocide and the crime against humanity of extermination with
regard to the same factual elements. Following the test developed by the
tribunals, multiple convictions are allowed where there are materially
distinct elements of each infraction:

Genocide requires proof of an intent to destroy, in whole or in part, a
national, ethnical, racial or religious group; this is not required by
extermination as a crime against humanity. Extermination as a crime
against humanity requires proof that the crime was committed as a part
of a widespread or systematic attack against a civilian population, which
proof is not required in the case of genocide.”

But there is much compelling support from other authorities for the
view that the two categories are intimately related.”’ The judges of the

principal advocates of genocide being viewed as a crime against humanity (e.g. UN Doc. A/
401/Add.3; UN Doc. A/AC.10/29). The final version eschewed any reference to crimes
against humanity (for the debates in the Sixth Committee, see UN Doc. A/C.6/SR.67).
Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Yugoslavia (Serbia and Montenegro)), Preliminary Objec-
tions, [1996] ICJ Reports 595, para. 31.

In Prosecutor v. Kayishema et al., note 21 above, para. 89, a Trial Chamber of the Rwanda
Tribunal observed that the correspondence between genocide and crimes against
humanity is not perfect. Specifically, crimes against humanity must be directed against a
‘civilian population’, whereas genocide is directed against ‘members of a group’, without
reference to civilian or military status (ibid., para. 631). In Prosecutor v. Sikirica et al.
(Case No. IT-95-8-1), Judgment on Defence Motions to Acquit, 3 September 2001, para.
58, a Trial Chamber of the International Criminal Tribunal for the former Yugoslavia
said genocide was a crime against humanity and that it belonged to a ‘genus’ that
included the crime against humanity of persecution.

3 Prosecutor v. Musema (Case No. ICTR-96-13-A), Judgment, 16 November 2001, para.
363. Also: Prosecutor v. Kajelijeli (Case No. ICTR-98-44A-T), Judgment and Sentence, 1
December 2003, para. 751.

Convention on the Nonapplicability of Statutory Limitations to War Crimes and Crimes
Against Humanity, (1970) 754 UNTS 73, art. I; European Convention on the Non-
Applicability of Statutory Limitation to Crimes Against Humanity and War Crimes of
25 January 1974, ETS 82, art. 1(1); ‘Second Report on the Draft Code of Offences Against
the Peace and Security of Mankind, by Mr Doudou Thiam, Special Rapporteur’, Year-
book . .. 1984, Vol. 11, p. 93, paras. 28-9; ‘Report of the International Law Commission
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tribunals probably missed a good opportunity to rationalize the rela-
tionship between genocide and crimes against humanity, a mission they
accomplished so well with respect to the disparate forms of war crimes

recognized by treaty and custom, which they linked within an ‘umbrella’

category of ‘serious violations of international humanitarian law’."'

They might have done the same by situating genocide under the
umbrella of crimes against humanity.

Since 1948, the law concerning crimes against humanity has evolved
substantially. That crimes against humanity may be committed in time
of peace as well as war has been recognized in the case law of the ad hoc
international tribunals,*” and codified in the Rome Statute.*’ Arguably,
the obligations upon States found in the Genocide Convention now
apply mutatis mutandis, on a customary basis, in the case of crimes
against humanity. Therefore, the alleged gap between crimes against
humanity and genocide has narrowed considerably. Speaking of the
relative gravity of crimes against humanity, the International Com-
mission of Inquiry on Darfur said: ‘It is indisputable that genocide bears
a special stigma, for it is aimed at the physical obliteration of human
groups. However, one should not be blind to the fact that some

on the Work of its Forty-Eighth Session, 6 May—26 July 1996’, UN Doc. A/51/10, p. 86;
Stefan Glaser, Droit international pénal conventionnel, Brussels: Bruylant, 1970, p. 109;
Yoram Dinstein, ‘Crimes Against Humanity’, in Jerzy Makarczyk, ed., Theory of Inter-
national Law at the Threshold of the 21st Century, The Hague, London and Boston:
Kluwer Law International, 1997, pp.891-908 at p.905; Theodor Meron, ‘International
Criminalization of Internal Atrocities’, (1995) 89 American Journal of International Law,
p. 554 at p. 557; A-G Israel v. Eichmann, (1968) 36 ILR 5 (District Court, Jerusalem), para.
26; A-G Israel v. Eichmann, (1968) 36 ILR 277 (Israel Supreme Court), para. 10; Pros-
ecutor v. Tadi¢ (Case No. 1T-94-1-AR72), Decision on the Defence Motion for Inter-
locutory Appeal on Jurisdiction, 2 October 1995, para. 140; Prosecutor v. Tadi¢ (Case No.
IT-94-1-T), Opinion and Judgment, 7 May 1997, paras. 622 and 655; Prosecutor v. Tadi¢
(Case No. IT-94-1-A), Judgment, 15 July 1999, para. 251; Prosecutor v. Staki¢ (Case No.
IT-97-24-T), Decision on Rule 98bis Motion for Judgment of Acquittal, 31 October 2002,
para. 26; ‘Report on the Situation of Human Rights in Rwanda Submitted by Mr René
Degni-Segui, Special Rapporteur, under Paragraph 20 of Resolution S-3/1 of 25 May
1994, UN Doc. E/CN.4/1996/7, para. 7; ‘Report of the Committee on the Elimination of
Racial Discrimination’, UN Doc. A/52/18, para. 159. For a discussion of the issue at the
time of the drafting of the Genocide Convention, see the annotation to United States of
America v. Greifelt et al. (‘RuSHA trial’), (1948) 13 LRTWC 1 (United States Military
Tribunal), pp. 40-1.

Prosecutor v. Tadi¢ (Case No. IT-94-1-AR72), Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction, 2 October 1995, para. 94.

42 prosecutor v. Tadi¢ (Case No. IT-94-1-AR72), ibid., paras. 78, 140, 141.

43 Rome Statute, note 12 above, art. 7.
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categories of crimes against humanity may be similarly heinous and
carry an equally grave stigma.”**

Certainly the practical consequences in a legal sense of the distinction
between genocide and crimes against humanity are now less important.
Some have argued that we should eliminate the different categories
altogether, in favour of an over-arching concept of ‘atrocity crime’."’
Perhaps reflecting a similar line of thought, in 2006 the Secretary-
General proposed renaming the Special Adviser on the Prevention of
Genocide, who had only been established two years earlier, as the Special
Adviser on the Prevention of Genocide and Mass Atrocity, although he
later retreated from this. But the interest in defining a separate offence
of genocide persists. In the public debate, suggesting that atrocities are
better described as crimes against humanity rather than genocide, as
President Jimmy Carter did with reference to Darfur in October 2007, is
condemned for trivialization of a humanitarian crisis. Carter was treated
unfairly by his critics, who demagogically seized upon his insistence on
accurate terminology. He had roundly denounced the ethnic cleansing
in Darfur as a crime against humanity, and hardly deserved the charges
that he was pandering to the Sudanese regime. International lawyers
seem sometimes to insist in vain that the distinction between genocide
and crimes against humanity is of little or no importance. The argument
is not about the state of the law: it is one of symbolism and semantics.

If the result of the terminological quarrel is to insist upon the
supreme heinousness of ‘racial hatred’, for want of a better term, and to
reiterate society’s condemnation of the mass killings of Jews, Tutsis and
Armenians, to cite the primary historical examples of the past century,
the distinction retains and deserves all of its significance. From this
perspective, genocide stands to crimes against humanity as premedi-
tated murder stands to intentional homicide. Genocide deserves its title
as the ‘crime of crimes’.

This study follows, in a general sense, the structure of the Convention
itself, after an initial presentation of the origins of the norm. An
inaugural chapter, with an historical focus, addresses the development
of international legal efforts to prosecute genocide, up to and including

** “Report of the International Commission of Inquiry on Violations of International

Humanitarian Law and Human Rights Law in Darfur’, UN Doc. $/2005/60, para. 506.

4 E.g. David J. Scheffer, ‘The Future of Atrocity Law’, (2002) 25 Suffolk Transnational Law
Review, p. 399; L. C. Green, ‘ “Grave Breaches” or Crimes Against Humanity’, (1997-8) 8
USAF Academy Journal of Legal Studies, p.19.
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the Nuremberg trial. The second chapter surveys the process of drafting
the Convention, as well as subsequent normative activity within United
Nations bodies such as the Security Council and the International Law
Commission. Chapters 3 to 6 examine the definition of genocide set out
in articles II and III, reviewing the groups protected by the Convention,
the mens rea or mental element of the offence, the actus reus or physical
element of the offence, and the punishable acts, including acts of par-
ticipation such as conspiracy, complicity and attempt. Admissible
defences to the crime of genocide are considered in chapter 7. Domestic
and international prosecution of genocide, matters raised by articles V,
VI and VII of the Convention, comprise chapter 8. Chapter 9 deals
with State responsibility for genocide, an issue addressed indirectly by
several provisions of the Convention, including article IX. Chapter 10 is
devoted to the prevention of genocide, a question of vital importance
but one considered only incompletely in the Convention, principally by
articles I and VIII. A variety of treaty law matters addressed in articles X
to XIX of the Convention are examined in chapter 11. The law is up to
date as of 31 December 2007.



Origins of the legal prohibition of genocide

Winston Churchill called genocide ‘the crime without a name’." A few
years later, the term ‘genocide’ was coined by Raphael Lemkin in his
1944 work, Axis Rule in Occupied Europe.” Rarely has a neologism had
such rapid success.” Within little more than a year of its introduction to
the English language,’ it was being used in the indictment of the
International Military Tribunal, and within two, it was the subject of a
United Nations General Assembly resolution. But the resolution spoke
in the past tense, describing genocide as crimes which ‘have occurred’.

By the time the General Assembly completed its standard setting, with
the 1948 adoption of the Convention on the Prevention and Punishment
of the Crime of Genocide, ‘genocide’” had a detailed and quite technical
definition as a crime against the law of nations. Yet the preamble to that
instrument recognizes ‘that at all periods of history genocide has inflicted
great losses on humanity’. This study is principally concerned with
genocide as a legal norm.

The origins of criminal prosecution of genocide begin with the rec-
ognition that persecution of ethnic, national and religious minorities
was not only morally outrageous, it might also incur legal liability. As a
general rule, genocide involves violent crimes against the person,
including murder. Because these crimes have been deemed anti-social
since time immemorial, in a sense there is nothing new in the prosecution
of genocide to the extent that it overlaps with the crimes of homicide
and assault. Yet genocide almost invariably escaped prosecution because

! Leo Kuper, Genocide, Its Political Use in the Twentieth Century, New Haven: Yale

University Press, 1981, p. 12.

Raphael Lemkin, Axis Rule in Occupied Europe: Laws of Occupation, Analysis of Gov-
ernment, Proposals for Redress, Washington: Carnegie Endowment for World Peace, 1944.
Lemkin later wrote that ‘[a]n important factor in the comparatively quick reception of
the concept of genocide in international law was the understanding and support of this
idea by the press of the United States and other countries’ Raphael Lemkin, ‘Genocide as
a Crime in International Law’, (1947) 41 American Journal of International Law 145,
p- 149, n. 9.

And French as well: Raphael Lemkin, ‘Le crime de génocide’, [1946] Rev. dr. int. 213.
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it was virtually always committed at the behest and with the complicity
of those in power. Historically, its perpetrators were above the law, at
least within their own countries, except in rare cases involving a change
in regime. In human history, the concept of international legal norms
from which no State may derogate has emerged only relatively recently.
This is, of course, the story of the international protection of human
rights. The prohibition of persecution of ethnic groups runs like a
golden thread through the defining moments of the history of human
rights.

International law’s role in the protection of national, racial, ethnic
and religious groups from persecution can be traced to the Peace of
Westphalia of 1648, which provided certain guarantees for religious
minorities.” Other early treaties contemplated the protection of Chris-
tian minorities within the Ottoman empire® and of francophone Roman
Catholics within British North America.” These concerns with the rights
of national, ethnic and religious groups evolved into a doctrine of
humanitarian intervention which was invoked to justify military activity
on some occasions during the nineteenth century.

International human rights law can also trace its origins to the law of
armed conflict, or international humanitarian law. Codification of the
law of armed conflict began in the nineteenth century. In its early years,
this was oriented to the protection of medical personnel and the pro-
hibition of certain types of weapons. The Hague Regulations of 1907
reflect the focus on combatants but include a section concerning the
treatment of civilian populations in occupied territories. In particular,
article 46 requires an occupying belligerent to respect ‘[f]amily honour
and rights, the lives of persons, and private property, as well as religious
convictions and practice’.’ Moreover, the preamble to the Hague
Regulations contains the promising ‘Martens clause’, which states that

Treaty of Peace between Sweden and the Empire, signed at Osnabruck, 14(24) October
1648; Dumont VI, Part 1, p. 469, arts. 28-30; Treaty of Peace between France and the
Empires, signed at Miinster, 14(24) October 1648, Dumont VI, Part 1, p. 450, art. 28.
For example, Treaty of Peace between Russia and Turkey, signed at Adrianople, 14
September 1829, BFSP XVI, p. 647, arts. V and VII.

Treaty of Peace and Friendship between France and Great Britain, signed at Utrecht, 11
April 1713, Dumont VIII, Part 1, p. 339, art. 14; Definitive Treaty of Peace between
France, Great Britain and Spain, signed at Paris, 10 February 1763, BESP 1, pp. 422 and
645, art. IV.

8 Convention (IV) Respecting the Laws and Customs of War by Land, [1910] UKTS 9,
annex, art. 46. See Prosecutor v. Tadic¢ (Case No. IT-94-1-AR72), Decision on the Defence
Motion for Interlocutory Appeal on Jurisdiction, 2 October 1995, para. 56.
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‘the inhabitants and the belligerents remain under the protection and
the rule of the principles of the law of nations, as they result from the
usages established among civilized peoples, from the laws of humanity,
and the dictates of the public conscience’.” But, aside from sparse ref-
erences to cultural and religious institutions,'’ nothing in the Regula-
tions suggests any particular focus on vulnerable national or ethnic
minorities.

Early developments in the prosecution of ‘genocide’

The new world order that emerged in the aftermath of the First World
War, and that to some extent was reflected in the 1919 peace treaties,
manifested a growing role for the international protection of human
rights. Two aspects of the post-war regime are of particular relevance to
the study of genocide. First, the need for special protection of national
minorities was recognized. This took the form of a web of treaties,
bilateral and multilateral, as well as unilateral declarations. The world
also saw the first serious attempts at the internationalization of criminal
prosecution, accompanied by the suggestion that massacres of ethnic
minorities within a State’s own borders might give rise to both State and
individual responsibility. Several decades later, after adoption of the
Genocide Convention, the United States government told the Inter-
national Court of Justice that ‘the Turkish massacres of Armenians’ was
one of the ‘outstanding examples of the crime of genocide’."”

The wartime atrocities committed against the Armenian popula-
tion in the Ottoman Empire'” had been met with a joint declaration

° Ibid., preamble. The Martens clause first appeared in 1899 in Convention (II) with
respect to the Laws and Customs of War on Land, 32 Stat. 1803, 1 Bevans 247, 91
BFST 988.

10 1bid., art. 56.

"' In 1914, an international commission of inquiry considered atrocities committed
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against humanity.
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from the governments of France, Great Britain and Russia, dated 24
May 1915, asserting that, ‘[i]n the presence of these new crimes of
Turkey against humanity and civilization, the allied Governments
publicly inform the Sublime Porte that they will hold personally
responsible for the said crimes all members of the Ottoman Govern-
ment as well as those of its agents who are found to be involved in
such massacres’.'* It has been suggested that this constitutes the first
use, at least within an international law context, of the term ‘crimes

> 15

against humanity’. ” At the time, United States Secretary of State
Robert Lansing admitted what he called the ‘more or less justifiable’
right of the Turkish government to deport the Armenians to the extent
that they lived ‘within the zone of military operations’. But, he said, ‘[i]t
was not to my mind the deportation which was objectionable but the
horrible brutality which attended its execution. It is one of the blackest
pages in the history of this war, and I think we were fully justified in
intervening as we did on behalf of the wretched people, even though they
were Turkish subjects.’®

Armenian Genocide and of the Holocaust, Chicago: University of Chicago Press, 1992;
Vahakn N. Dadrian, ‘Genocide as a Problem of National and International Law: The
World War I Armenian Case and its Contemporary Legal Ramifications’, (1989) 14 Yale
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New York: Holt, 2007.
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United Nations War Crimes Commission and the Development of the Laws of War,
London: His Majesty’s Stationery Office, 1948, p. 35.
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the King, Louis XVI, as a ‘[c]riminal against humanity’: Maximilien Robespierre, éuvres,
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Versailles and the Leipzig trials

The idea of an international war crimes trial had been proposed by Lord
Curzon at a meeting of the Imperial War Cabinet on 20 November
1918."” The British emphasized trying the Kaiser and other leading
Germans, and there was little or no interest in accountability for the
persecution of innocent minorities such as the Armenians in Turkey."”
The objective was to punish ‘those who were responsible for the War or
for atrocious offences against the laws of war.'” As Lloyd George
explained, ‘[t]here was also a growing feeling that war itself was a crime
against humanity’.”’ At the second plenary session of the Paris Peace
Conference, on 25 January 1919, a Commission on the Responsibility of
the Authors of the War and on Enforcement of Penalties was created.”’
Composed of fifteen representatives of the victorious powers, the
Commission was mandated to inquire into and to report upon the
violations of international law committed by Germany and its allies
during the course of the war.

The Commission’s report used the expression ‘Violations of the Laws
and Customs of War and of the Laws of Humanity’.”” Some of these
breaches came close to the criminal behaviour now defined as genocide
or crimes against humanity and involved the persecution of ethnic
minorities or groups. Under the rubric of ‘attempts to denationalize the
inhabitants of occupied territory’, the Commission cited many offences
in Serbia committed by Bulgarian, German and Austrian authorities,
including prohibition of the Serb language, ‘[p]eople beaten for saying
“good morning” in Serbian’, destruction of archives of churches and law
courts, and the closing of schools.”” As for ‘wanton destruction of

7 David Lloyd George, The Truth About the Peace Treaties, Vol. I, London: Victor Gollancz,

1938, pp. 93-114. For a discussion of the project, see ‘Question of International
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religious, charitable, educational and historic buildings and monu-
ments’, there were examples from Serbia and Macedonia of attacks on
schools, monasteries, churches and ancient inscriptions by the Bulgarian
authorities.”

The legal basis for qualifying these acts as war crimes was not
explained, although the Report might have referred to Chapter III of the
1907 Hague Regulations, which codified rules applicable to the occupied
territory of an enemy.”” But nothing in the Hague Regulations suggested
their application to anything but the territory of an occupied belligerent.
Indeed, there was no indication in the Commission’s report that the
Armenian genocide fell within the scope of its mandate.”® The Com-
mission proposed the establishment of an international ‘High Tribunal’,
and urged ‘that all enemy persons alleged to have been guilty of offences
against the laws and customs of war and the laws of humanity’ be
excluded from any amnesty and be brought before either national
tribunals or the High Tribunal.”’

A ‘Memorandum of Reservations’ submitted by the United States
challenged many of the legal premises of the Commission, including the
entire notion of crimes against the ‘Laws of Humanity’. The American
submission stated that ‘[t]he laws and principles of humanity vary with
the individual, which, if for no other reason, should exclude them from
consideration in a court of justice, especially one charged with the
administration of criminal law’.”® The United States also took issue with
the suggestion that heads of State be tried for ‘acts of state’,”” and that
leaders be deemed liable for the acts of their subordinates.’® But, while
clearly lukewarm to the idea, the American delegation did not totally
oppose the convening of war crimes trials. However, it said efforts
should be confined to matters undoubtedly within the scope of the term
‘laws and customs of war’, which provided ‘a standard certain, to be

2 Ibid., p. 48.

5 Convention (IV) Respecting the Laws and Customs of War by Land, note 9 above.
However, see Dadrian, ‘Genocide as a Problem’, p. 279, n. 210.
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found in books of authority and in the practice of nations’.’’ The
Japanese members also submitted dissenting comments, but these were
considerably more succinct, and did not focus on the issue of crimes
against humanity.

At the Peace Conference itself, Nicolas Politis, Greek Foreign Minister
and a member of the Commission of Fifteen, proposed creating a new
category of war crimes, designated ‘crimes against the laws of humanity’,
intended to cover the massacres of the Armenians.”” Woodrow Wilson
protested a measure he considered to be ex post facto law.”> Wilson
eventually withdrew his opposition, but he felt that in any case such
efforts would be ineffectual.’* At the meeting of the Council of Four
on 2 April 1919, Lloyd George said it was important to judge those
responsible ‘for acts against individuals, atrocities of all sorts committed
under orders’.”

Although article 227 of the Treaty of Versailles stipulated that Kaiser
Wilhelm IT was to be tried by a ‘special tribunal’ that was to be ‘guided
by the highest motives of international policy, with a view to vindicating
the solemn obligations of international undertakings and the validity of
international morality’, this never took place because of the refusal of
the Netherlands to extradite him. It would have been the first truly
international criminal tribunal of modern times.’® Pursuant to articles
228 to 230 of the Versailles Treaty, Germany recognized the right of the
victors to prosecute its own nationals before Allied military tribunals for
violations of the laws and customs of war. In deference to the American
objections, the Treaty of Versailles did not refer to ‘crimes against the
laws of humanity’. The new German government voted to accept the
treaty, but conditionally, and it refused the war criminals clauses, noting
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that its penal code prevented the surrender of Germans to a foreign
government for prosecution and punishment.”” A compromise was
effected, deemed compatible with article 228 of the Versailles Treaty,
whereby the Supreme Court of the Empire in Leipzig would judge
those charged by the Allies. Germany opposed arraignment of most of
those chosen for prosecution by the Allies, arguing that the trial of its
military and naval elite could imperil the government’s existence.” In
the end, only a handful of German soldiers were tried, for atrocities
in prisoner of war camps and the sinking of hospital ships.”” A
Commission of Allied jurists set up to examine the results at Leipzig
concluded ‘that in the case of those condemned the sentences were not

adequate’.”’

The Treaty of Sevres and the Armenian genocide

With regard to Turkey, the Allies considered prosecution for mistreat-
ment of prisoners, who were mostly British, but also for ‘deportations
and massacres’, in other words, the persecution of the Armenian
minority.41 The British High Commissioner, Admiral Calthorpe,
informed the Turkish Foreign Minister on 18 January 1919 that ‘His
Majesty’s Government are resolved to have proper punishment inflicted
on those responsible for Armenian massacres’.*” Calthorpe’s subsequent
dispatch to London said he had informed the Turkish government that
British statesmen ‘had promised [the] civilized world that persons
connected would be held personally responsible and that it was [the]
firm intention of HM Government to fulfil [that] plromise’.43 Subse-
quently, the High Commissioner proposed the Turks be punished for
the Armenian massacres by dismemberment of their Empire and the
criminal trial of high officials to serve as an example.**

37 Goldberg, Peace to End Peace, p. 151.
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London believed that prosecution could be based on ‘the common
law of war’, or ‘the customs of war and rules of international law’.*’
Trials would be predicated on the concept that an occupying military
regime is entitled to prosecute offenders on the territory where the
crime has taken place because it is, in effect, exercising de facto authority
in place of the former national regime. Jurisdiction would not, there-
fore, be based on broader notions rooted in the concept of universality.
Under pressure from Allied military rulers, the Turkish authorities
arrested and detained scores of their leaders, later releasing many as a
result of public demonstrations and other pressure.*® In late May 1919,
the British seized sixty-seven of the Turkish prisoners and spirited them
away to more secure detention in Malta and elsewhere.”’ But the British
found that political considerations, including the growth of Kemalism
and competition for influence with other European powers, made
insistence on prosecutions increasingly untenable.”* In mid-1920, a
political-legal officer at the British High Commission in Istanbul cau-
tioned London of practical difficulties involved in prosecuting Turks for
the Armenian massacres, including obtaining evidence.”’ By late 1921,
the British had negotiated a prisoner exchange agreement with the
Turks, and the genocide suspects held in Malta were released.”®

Attempts by Turkish jurists to press for trial before the national
courts of those responsible for the atrocities were slightly more suc-
cessful.”’ Prosecuted on the basis of the domestic penal code, several
ministers in the wartime cabinet and leaders of the Ittihad party were
found guilty by a court martial, on 5 July 1919, of ‘the organization and
execution of crime of massacre’ against the Armenian minority.”” The
criminals were sentenced, in absentia, to capital punishment or lengthy
terms of imprisonment.”” According to the Treaty of Seévres, signed on
10 August 1920, Turkey recognized the right of trial ‘notwithstanding
any proceedings or prosecution before a tribunal in Turkey’ (art. 226),
and was obliged to surrender ‘all persons accused of having committed

5 FO 371/4174/129560 (folios 430-1), cited in ibid., p. 283.
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an act in violation of the laws and customs of war, who are specified
either by name or by rank, office or employment which they held under
Turkish authorities’.”* This formulation was similar to the war crimes
clauses in the Treaty of Versailles. But the Treaty of Sevres contained a
major innovation, contemplating prosecution of what we now define
as ‘crimes against humanity’” as well as of war crimes. Pursuant to
article 230:

The Turkish Government undertakes to hand over to the Allied Powers
the persons whose surrender may be required by the latter as being
responsible for the massacres committed during the continuance of the
state of war on territory which formed part of the Turkish Empire on the
Ist August, 1914. The Allied Powers reserve to themselves the right to
designate the Tribunal which shall try the persons so accused, and the
Turkish Government undertakes to recognise such Tribunal. In the event
of the League of Nations having created in sufficient time a Tribunal
competent to deal with the said massacres, the Allied Powers reserve to
themselves the right to bring the accused persons mentioned above
before the Tribunal, and the Turkish Government undertakes equally to
recognise such Tribunal.”®

However, the Treaty of Sevres was never ratified. As Kay Holloway wrote,
the failure of the signatories to bring the treaty into force ‘resulted in the
abandonment of thousands of defenceless peoples — Armenians and
Greeks — to the fury of their persecutors, by engendering subsequent
holocausts in which the few survivors of the 1915 Armenian massacres
perished’.”” The Treaty of Sevres was replaced by the Treaty of Lausanne
of 24 July 1923.”° It included a ‘Declaration of Amnesty’ for all offences
committed between 1 August 1914 and 20 November 1922.

Inter-war developments

The post-First World War efforts at international prosecution of war
crimes and crimes against humanity were a failure. Nevertheless, the
idea had been launched. Over the next two decades, criminal law spe-
cialists turned their attention to a series of proposals for the repression

54 [1920] UKTS 11, Martens, Recueil général des traités, 99, 3e série, 12, 1924, p. 720
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of international crimes. The first emerged from the work of the Advisory
Committee of Jurists, appointed by the Council of the League of
Nations in 1920 and assigned to draw up plans for the international
judicial institutions. One of the members, Baron Descamps of Belgium,
proposed the establishment of a ‘high court of international justice’.

Borrowing language from the Martens clause in the preamble to the
Hague Convention, Descamps wrote that the jurisdiction of the court
might include not only rules ‘recognized by the civilized nations but also
by the demands of public conscience [and] the dictates of the legal
conscience of civilized nations’. However, as a result of American
pressure, his formulation was later changed to ‘general principles of law
recognized by civilized nations’. In any case, the Third Committee of the
Assembly of the League declared Descamps’ ideas ‘premature’.””

The International Law Association and the International Association
of Penal Law also studied the question of international criminal juris-
dictions.®” These efforts culminated, in 1937, in the adoption of a treaty
by the League of Nations contemplating establishment of an international
criminal court.”’ A year later, the Eighth International Conference of
American States, held in Lima, considered criminalizing ‘[p]ersecution
for racial or religious motives’.” Hitler was, tragically, one step ahead.
Only after his genocidal policies were ineluctably underway did the law
begin to assume its pivotal role in the repression of the crime of genocide.

Also in the aftermath of the First World War, the international
community constructed a system of protection for national minorities
that, inter alia, guaranteed to these groups the ‘right to life’.%” It is
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Spec. Supp. No. 156 (1936), LN Doc. C.547(1).M.384(1).1937.V (1938). Failing a suf-

ficient number of ratifying States, the treaty never came into force.

‘Final Act of the Eighth Interamerican Conference’, in J.B. Scott, ed., The International

Conferences of the American States, Washington: Carnegie Endowment for International

Peace, 1940, p. 260.

Treaty of Peace Between the United States of America, the British Empire, France, Italy

and Japan, and Poland, [1919] TS 8, art. 2: ‘Poland undertakes to assure full and

complete protection of life and liberty to all inhabitants of Poland without distinction of

birth, nationality, language, race or religion’. Similarly, Treaty between the Principal

Allied and Associated Powers and Roumania, (1921) 5 LNTS 336, art. 1; Treaty between

the Principal Allied and Associated Powers and Czechoslovakia, [1919] TS 20, art. 1;

Treaty between the Principal Allied and Associated Powers and the Serb-Croat-Slovene

State, [1919] TS 17, art. 1.
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almost as if international law-makers sensed the coming Holocaust.
Their focus was on vulnerable groups identified by nationality, ethnicity
and religion, the very groups that would bear the brunt of Nazi perse-
cution and ultimately mandate development of the law of genocide.
According to the Permanent Court of International Justice, the
minorities treaties were intended to ‘secure for certain elements
incorporated in a State, the population of which differs from them in
race, language or religion, the possibility of living peaceably alongside
that population and co-operating amicably with it, while at the same
time preserving the characteristics which distinguish them from the
majority, and satisfying the ensuing special needs’.”* According to Hersh
Lauterpacht, ‘the system of Minorities Treaties failed to afford protec-
tion in many cases of flagrant violation and although it acquired a
reputation for impotence, with the result that after a time the minorities
often refrained from resorting to petitions in cases where a stronger
faith in the effectiveness of the system would have prompted them to
seek a remedy’.”” Yet to a certain and limited extent their provisions
stalled the advance of Nazism. In Upper Silesia, for example, the Nazis
delayed introduction of racist laws because this would have violated the
applicable international norms. Jews in the region, protected by a
bilateral treaty between Poland and Germany, were sheltered from the
Nuremberg laws and continued to enjoy equal rights, at least until the
convention’s expiry in 1937.°° The minorities treaties are one of the
forerunners of the modern international human rights legal system.
They contributed the context for the work of Raphael Lemkin, who
viewed the lack of punishment for gross violations to be among their
major flaws. Lemkin’s pioneering work on genocide is to a large extent
the direct descendant of the minorities treaties of the inter-war years.

Raphael Lemkin

Raphael Lemkin was born in eastern Poland, near the town of Bezwodene.
He worked in his own country as a lawyer, prosecutor and university
teacher. By the 1930s, internationally known as a scholar in the field of

64 Minority Schools in Albania, Advisory Opinion, 6 April 1935, PCIJ Series A/B, No. 64,
p- 17.

5 Hersh Lauterpacht, An International Bill of the Rights of Man, New York: Columbia
University Press, 1945, p. 219.

%6 Jacob Robinson, And the Crooked Shall Be Made Straight, New York: MacMillan, 1965,
pp. 72-3.
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international criminal law, he participated as a rapporteur in such
important meetings as the Conferences on the Unification of Criminal
Law. A Jew, Lemkin fled Poland in 1939, making his way to Sweden
and then to the United States, finding work at Duke University and
later at Yale University.”” He initiated the World Movement to Outlaw
Genocide, working tirelessly to promote legal norms directed against
the crime. Lemkin was present and actively involved, largely behind the
scenes but also as a consultant to the Secretary-General, throughout the
drafting of the Genocide Convention. ‘Never in the history of the
United Nations has one private individual conducted such a lobby’,
wrote John P. Humphrey in his diaries.’®

Lemkin created the term ‘genocide’ from two words, genos, which
means race, nation or tribe in ancient Greek,”” and caedere, meaning to
kill in Latin.” As an alternative, he considered the ancient Greek term
ethnos, which denotes essentially the same concept as genos.”' Lemkin
proposed the following definition of genocide:

[A] co-ordinated plan of different actions aiming at the destruction of
essential foundations of the life of national groups, with the aim of
annihilating the groups themselves. The objective of such a plan would
be disintegration of the political and social institutions of culture, lan-
guage, national feelings, religion, and the economic existence of national
groups and the destruction of the personal security, liberty, health,
dignity and even the lives of the individuals belonging to such groups.
Genocide is directed against the national group as an entity, and the
actions involved are directed against individuals, not in their individual
capacity, but as members of the national group.””

7 A.J. Hobbins, ed., On the Edge of Greatness: The Diaries of John Humphrey, First Director
of the United Nations Division of Human Rights, Vol. 1, 1948-9, Montreal: McGill
University Libraries, 1994, p. 30.

8 John P. Humphrey, Human Rights and the United Nations: A Great Adventure, Dobbs
Ferry, NY: Transnational, 1984, p. 54.

 Henry George Liddell and Robert Scott, A Greek—English Lexicon, Oxford: Clarendon

Press, 1996, p. 344; William F. Arndt and F. Wilbur Gingrich, A Greek—English Lexicon of

the New Testament and Other Early Christian Literature, Chicago: University of Chicago

Press, 1957, p. 155; Pierre Chantraine, Dictionnaire étymologique de la langue grecque,

Paris, Editions Klincksieck, 1968, p. 222.

During the drafting of the Convention, some pedants complained the term was an unfor-
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with pure Latin roots: UN Doc. A/PV.123 (Henriquez Urena, Dominican Republic).
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Lemkin’s definition was narrow, in that it addressed crimes directed
against ‘national groups’ rather than against ‘groups’ in general. At the
same time, it was broad, to the extent that it contemplated not only
physical genocide but also acts aimed at destroying the culture and
livelihood of the group. Lemkin’s interest in the subject dated to his days
as a student at Lvov University, when he intently followed attempts to
prosecute the perpetrators of the massacres of the Armenians.”” In 1933,
he proposed the recognition of two new international crimes, ‘vandalism’
and ‘barbarity’ (barbarie), in a report to the Fifth International Confer-
ence for the Unification of Penal Law.”* For Lemkin, ‘vandalism’ con-
stituted a crime of destruction of art and culture in general, because these
are the property of ’humanité civilisée qui, liée par d’innombrables liens,
tire toute entiere les profits des efforts de ses fils, les plus géniaux, dont les
oeuvres entrent en possession de tous et augmentent leur culture’. In
other words, the cultural objects in question belonged to humanity as a
whole, and consequently humanity as a whole had an interest in their
protection.75 As for the crime of barbarie, this comprised acts directed
against a defenceless ‘racial, religious or social collectivity’, such as
massacres, pogroms, collective cruelties directed against women and
children and treatment of men that humiliates their dignity. Elements of
the crime included violence associated with anti-social and cruel motives,
systematic and organized acts, and measures directed not against indi-
viduals but against the population as a whole or a racial or religious
group.’® Lemkin credited the Romanian jurist Vespasien V. Pella with
authorship of the concept, which appears in Pella’s report to the third
International Congress on Penal Law, held at Palermo in 1933.”” Lemkin
later explained that ‘I did not succeed because the lawyers argued that the
crime appeared too seldom to legislate against it.”””

7> “Totally Unofficial’ (unpublished autobiography of Raphael Lemkin in the Raphael
Lemkin Papers, New York Public Library), in United States of America, Hearing Before
the Committee on Foreign Relations, United States Senate, 5 March 1985, Washington: US
Government Printing Office, 1985, p. 204.

Lemkin, Axis Rule, p. 91.

Luis Jimenez de Asua, Vespasien Pella and Manuel Lopez-Rey Arroyo, eds., V¢ Conférence
internationale pour l'unification du droit pénal, Actes de la Conférence, Paris: Pedone, 1935,
pp. 54-5.

Ibid., p. 55. See also Raphael Lemkin, ‘Genocide as a Crime in International Law’, (1947)
41 American Journal of International Law, p. 145 at p. 146.

Lemkin cited the provisional proceedings of the 1933 meeting, ibid., p. 55, n. 11.
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Public Library, Reel 1.
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Axis Rule in Occupied Europe

A decade later, in his volume, Axis Rule in Occupied Europe, Lemkin
affirmed that the crimes he had recommended in 1933 ‘would amount
to the actual conception of genocide’.”” But, as Sir Hartley Shawcross
noted during the 1946 General Assembly debate, the 1933 conference
rejected Lemkin’s proposal.”’ During the war, Lemkin lamented the fact
that, had his initiative succeeded, prosecution of Nazi atrocities would
have been possible.”’ But the Allies proceeded anyway, on the basis of a
definition of ‘crimes against humanity’ that encompassed ‘extermin-
ation’ and ‘persecutions on political, racial or religious grounds’.*” The
International Military Tribunal and other post-war courts consistently
dismissed arguments that this constituted ex post facto criminal law.*’

‘New conceptions require new terms’, explained Lemkin. Noting that
‘genocide’ referred to the destruction of a nation or of an ethnic group,
he described it as ‘an old practice in its modern development’. Genocide
did not necessarily imply the immediate destruction of a national or
ethnic group, but rather different actions aiming at the destruction of
the essential foundations of the life of the group, with the aim of
annihilating the group as such. “The objectives of such a plan would
be disintegration of the political and social institutions, of culture,
language, national feelings, religion and the economic existence of
national groups, and the destruction of the personal security, liberty,
health, dignity, and even the lives of the individuals belonging to such
groups.”®*

The major part of Axis Rule in Occupied Europe consisted of laws
and decrees of the Axis powers and of their puppet regimes for the

7 Lemkin, Axis Rule, p. 91.

80 UN Doc. A/C.6/SR.22 (Shawcross, United Kingdom). The conference proceedings do
not show that the proposal was defeated; it appears to have been quietly dropped by a
drafting committee preparing a text for the Second Commission of the Conference: de
Asua, Pella and Arroyo, V* Conférence, p. 246.

81 Lemkin, Axis Rule, p- 92.

8 Agreement for the Prosecution and Punishment of Major War Criminals of the European
Axis, and Establishing the Charter of the International Military Tribunal (IMT), annex,
(1951) 82 UNTS 279, art. 6(c).

8 France et al. v. Goering et al., (1946) 22 IMT 203, pp. 497-8; United States of America v.
Alstotter et al. (‘Tustice trial’), (1948) 6 LRTWC 1, 3 TWC 1 (United States Military
Tribunal), pp. 41-3; United States of America v. Flick et al., (1948) 9 LRTWC 1 (United
States Military Tribunal), pp. 36-9; United States of America v. Krupp et al., (1948) 10
LRTWC 69 (United States Military Tribunal), p. 147.

84 Lemkin, Axis Rule, p- 79.
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government of occupied areas. These were analysed in detailed com-
mentaries. One chapter of the book was devoted to the subject of the
new crime of genocide. Lemkin defined several categories of genocide.
Basing his examples on the practice of the Nazis in occupied Europe, he
wrote that genocide was effected:

through a synchronized attack on different aspects of life of the captive
peoples: in the political field (by destroying institutions of self-govern-
ment and imposing a German pattern of administration, and through
colonization by Germans); the social field (by disrupting the social
cohesion of the nation involved and killing or removing elements such as
the intelligentsia, which provide spiritual leaderships — according to
Hitler’s statement in Mein Kampf, ‘the greatest of spirits can be liquid-
ated if its bearer is beaten to death with a rubber truncheon’); in the
cultural field (by prohibiting or destroying cultural institutions and
cultural activities; by substituting vocational education for education in
the liberal arts, in order to prevent humanistic thinking, which the
occupant considers dangerous because it promotes national thinking); in
the economic field (by shifting the wealth to Germans and by prohibiting
the exercise of trades and occupations by people who do not promote
Germanism ‘without reservations’); in the biological field (by a policy of
depopulation and by promoting procreation by Germans in the occupied
countries); in the field of physical existence (by introducing a starvation
rationing system for non-Germans and by mass killings, mainly of Jews,
Poles, Slovenes, and Russians); in the religious field (by interfering with
the activities of the Church, which in many countries provides not only
spiritual but also national leadership); in the field of morality (by
attempts to create an atmosphere of moral debasement through pro-
moting pornographic publications and motion pictures, and the exces-
sive consumption of alcohol).*

Lemkin identified two phases in genocide, the first being the destruction
of the national pattern of the oppressed group, and the second, the
imposition of the national pattern of the oppressor.”® He referred to the
war crimes commission established in 1919, which had used the term
‘denationalization’ to describe the phenomenon.”” Lemkin also cited
remarks by Hitler, speaking to Rauschning:

8 Ibid., pp. xi—xii. ¢ Ibid.

87 Ibid. In a subsequent article, Lemkin suggested that ‘denationalization” had been used in
the past to describe genocide-like crimes: Lemkin, ‘Le crime de génocide’, p. 372. See the
discussion on genocide-like war crimes in the note accompanying United States of
Americav. Greifelt et al., (1948) 4 TWC 1, 13 LRTWC 1 (United States Military Tribunal),
p. 42 (LRTWC). Specific cases of the war crime of ‘denationalization’ were also considered
by the United Nations War Crimes Commission, History, p. 488. In a report to the United



ORIGINS OF THE LEGAL PROHIBITION OF GENOCIDE 33

It will be one of the chief tasks of German statesmanship for all time to
prevent, by every means in our power, the further increase of the Slav
races. Natural instincts bid all living beings not merely conquer their
enemies, but also destroy them. In former days, it was the victor’s pre-
rogative to destroy entire tribes, entire peoples. By doing this gradually
and without bloodshed, we demonstrate our humanity. We should
remember, too, that we are merely doing unto others as they would have
done to us.*®

Yet Lemkin observed that, while some groups were to be ‘Germanized’
(Dutch, Norwegians, Flemings, Luxemburgers), others did not figure in
the Nazi plans (Poles, Slovenes, Serbs), and, as for the Jews, they were to
be destroyed altogether.®”

Lemkin wrote of the existence of ‘techniques of genocide in various
fields’ and then described them, including political, social, cultural,
economic, biological, physical, religious and moral genocide. Political
genocide — not to be confused with genocide of political groups, which
Lemkin did not view as falling within the definition — entailed the
destruction of a group’s political institutions, including such matters as
forced name changes and other types of ‘Germanization’.”” On the
subject of physical destruction, Lemkin said it primarily transpired
through racial discrimination in feeding, endangering of health, and
outright mass killings.”'

The chapter on genocide concluded with ‘recommendations for the
future’, calling for the ‘prohibition of genocide in war and peace’.””
Lemkin insisted upon the relationship between genocide and the
growing interest in the protection of peoples and minorities by the post-
First World War treaties. He noted the need to revisit international legal
instruments, pointing out particularly the inadequacies of the Hague
Regulations.”” For Lemkin, the Hague Regulations dealt with technical
rules concerning occupation, ‘but they are silent regarding the preser-
vation of the integrity of a people’.”* Lemkin urged their revision in

Nations War Crimes Commission dated 28 September 1945, Bohuslav Ecer argued that
‘denationalisation’ was not only a war crime but also ‘a genuine international crime — a
crime against the very foundations of the Community of Nations’. ‘Preliminary Report by
the Chairman of Committee III', UNWCC Doc. C/148, p. 3.

Lemkin, Axis Rule, p. 81, quoting Hermann Rauschning, The Voice of Destruction,
New York: G. P. Putman’s Sons, 1940, p. 138.

8 Lemkin, Axis Rule, p. 82.  °° Ibid. °' Ibid., pp. 87-9. °* Ibid., p. 90.

% Convention (IV) Respecting the Laws and Customs of War by Land, note 9 above.

94 Lemkin, Axis Rule, p- 90.
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order to incorporate a definition of genocide. ‘De lege ferenda, the
definition of genocide in the Hague Regulations thus amended should
consist of two essential parts: in the first should be included every action
infringing upon the life, liberty, health, corporal integrity, economic
existence, and the honour of the inhabitants when committed because
they belong to a national, religious, or racial group; and in the second,
every policy aiming at the destruction or the aggrandizement of one of
such groups to the prejudice or detriment of another.””” Lemkin also
said that the Hague Regulations should be modified ‘to include an
international controlling agency vested with specific powers, such as
visiting the occupied countries and making inquiries as to the manner in
which the occupant treats natives in prison’.”® But he also signalled the
great shortcoming of the Hague Regulations: their limited application to
circumstances of international armed conflict.

Lemkin observed that the system of minorities protection created
following the First World War ‘proved to be inadequate because not
every European country had a sufficient judicial machinery for the
enforcement of its constitution’.”” He proposed the development of a
new international multilateral treaty requiring States to provide for
the introduction, in constitutions but also in domestic criminal
codes, of norms protecting national, religious or racial minority groups
from oppression and genocidal practices. Lemkin also had important
recommendations with respect to criminal prosecution of perpet-
rators of genocide. ‘In order to prevent the invocation of the plea of
superior orders’, argued Lemkin, ‘the liability of persons who order
genocidal practices, as well as of persons who execute such orders,
should be provided expressly by the criminal codes of the respective
countries’.

Finally, Lemkin urged that the principle of universal repression or
universal jurisdiction be adopted for the crime of genocide. Lemkin
made the analogy with other offences that are delicta juris gentium such
as ‘white slavery’, trade in children and piracy, saying genocide should
be added to the list of such crimes.”

% Ibid., p. 93.

% Ibid., p. 94. Here, Lemkin may be able to claim credit for conceiving of the fact-finding
commission eventually provided for under art. 90 of Protocol Additional I to the 1949
Geneva Conventions and Relating to the Protection of Victims of International Armed
Conflicts, (1979) 1125 UNTS 3, that was created in 1991.

%7 Lemkin, Axis Rule, p. 93.  °® Ibid., pp. 93—4 (italics in the original).
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Prosecuting the Nazis

During the Second World War, activity intensified with regard to the
creation of an international criminal court and the international pros-
ecution of war crimes and crimes against humanity. An unofficial body,
the League of Nations Union, established what was known as the
‘London International Assembly’ to work on the problem. In October
1943, it proposed the establishment of an international criminal court
whose jurisdiction was to encompass ‘crimes in respect of which no
national court had jurisdiction (e.g. crimes committed against Jews) . . .
[T]his category was meant to include offences subsequently described as
crimes against humanity.””” On 17 December 1942, British Foreign
Secretary Anthony Eden declared in the House of Commons that
reports had been received ‘regarding the barbarous and inhuman
treatment to which Jews are being subjected in German-occupied
Poland’, and that the Nazis were ‘now carrying into effect Hitler’s oft
repeated intention to exterminate the Jewish people in Europe’. Eden
affirmed his government’s intention ‘to ensure that those responsible for

. . : 100
these crimes shall not escape retribution’.

The United Nations War Crimes Commission

The Moscow Declaration of 1 November 1943 is generally viewed as the
seminal statement of the Allied powers on the subject of war crimes
prosecutions. While referring to ‘evidence of the atrocities, massacres
and cold-blooded mass executions’ being perpetrated by the Nazis, and
warning those responsible that they would be brought to book for their
crimes, there was no direct reference to the racist aspect of the offences
or an indication that they involved specific national, ethnic and religious
groups such as the Jews of Europe.'”' The United Nations Commission
for the Investigation of War Crimes, established immediately prior to
the Moscow Declaration,'”” was composed of representatives of most
of the Allies and chaired by Sir Cecil Hurst of the United Kingdom.

% Quoted in United Nations War Crimes Commission, History, p. 103; see also p. 101.

100 Parliamentary Debates, House of Commons, Vol. 385, No. 17, cols. 2082—4.

101 “Declaration on German Atrocities’, Department of State Publication 2298, Washington:
Government Printing Office, 1945, pp. 7-8. See also (1944) 38 American Journal of
International Law, p. 5.

192 United Nations War Crimes Commission, History, p. 112; Arieh J. Kochavi, Prelude to
Nuremberg: Allied War Crimes Policy and the Question of Punishment, Chapel Hill, NC,
and London: University of North Carolina Press, 1998; Arieh J. Kochavi, ‘The British
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It initially agreed to use the list of offences that had been drafted by the
Responsibilities Commission of the Paris Peace Conference in 1919 as
the basis for its prosecutions. The enumeration was already recognized
for the purposes of international prosecution. In addition, Italy and
Japan had agreed to it, and Germany had never formally objected.'"”’
Although the 1919 list included the crime of ‘denationalization’ as well
as murder and ill-treatment of civilians, the Commission did not initially
consider that its mandate extended to prosecutions for the extermination
of European Jews. The Commission’s ‘Draft Convention for the Estab-
lishment of a United Nations War Crimes Court’, prepared in late 1944,
was confined to ‘the commission of an offence against the laws and
customs of war’.'”* Nevertheless, from an early stage in its work, there
were efforts to extend the jurisdiction of the Commission to civilian
atrocities committed against ethnic groups not only within occupied
territories but also those within Germany itself. In the Legal Committee
of the Commission, the United States representative Herbert C. Pell
used the term ‘crimes against humanity’ to describe offences ‘committed
against stateless persons or against any persons because of their race or
religion’.105 On 24 March 1944, President Roosevelt referred in a
speech to ‘the wholesale systematic murder of the Jews of Europe’ and
warned that ‘none who participate in these acts of savagery shall go
unpunished”.'”® Nevertheless, the State Department was decidedly

Foreign Office Versus the United Nations War Crimes Commission During the Second
World War’, (1994) 8 Holocaust and Genocide Studies, p. 28.

“Transmission of Particulars of War Crimes to the Secretariat of the United Nations
War Crimes Commission, 13 December 1943’, NAC RG-25, Vol. 3033, 4060-40C, Part
Two.
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War Crimes Commission, Doc. C.50(1), 30 September 1944, NAC RG-25, Vol. 3033,
4060-40C, Part Four, art. 1(1).
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lukewarm to the idea that war crimes prosecutions might innovate and
hold Germans accountable for crimes committed against minority
groups within their own borders.'"”

In May 1944, the Legal Committee submitted a draft resolution to the
plenary Commission urging it to adopt a broad view of its mandate, and
to address ‘crimes committed against any persons without regard to
nationality, stateless persons included, because of race, nationality,
religious or political belief, irrespective of where they have been com-
mitted’.'”® Studying what it called ‘crimes for reasons of race, nation-
ality, religious or political creed’, the Commission considered that
recommendations on ‘this vital and most important question’ should be
sent to the Allied governments.'”” On 31 May 1944, Hurst wrote to
Foreign Secretary Eden: ‘A category of enemy atrocities which has
deeply affected the public mind, but which does not fall strictly within
the definition of war crimes, is undoubtedly the atrocities which have
been committed on racial, political or religious grounds in enemy
territory.”' '’ The reply came from Lord Simon, the Lord Chancellor, on
23 August 1944:

This would open a very wide field. No doubt you have in mind par-
ticularly the atrocities committed against the Jews. I assume there is no
doubt that the massacres which have occurred in occupied territories
would come within the category of war crimes and there would be no
question as to their being within the Commission’s terms of reference.
No doubt they are part of a policy which the Nazi Government have
adopted from the outset, and I can fully understand the Commission
wishing to receive and consider and report on evidence which threw light
on what one might describe as the extermination policy. I think I can
probably express the view of His Majesty’s Government by saying that it
would not desire the Commission to place any unnecessary restriction on
the evidence which may be tendered to it on this general subject. I feel

197 Kochavi, Prelude, p. 149. See also Shlomo Aronson, ‘Preparations for the Nuremberg
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I should warn you, however, that the question of acts of this kind
committed in enemy territory raises serious difficulties."'

As a compromise, Hurst thought the Commission might issue reports
dealing with ‘special categories of the atrocities committed by the Axis

Powers’ and that ‘[o]ne of these reports might well deal with this

campaign for the extermination of the Jews as a whole’."'” Hurst also

told the Commission that ‘Lord Wright was of opinion that the per-
secution of the Jews in Germany was, logically, a war crime, and that the
Commission might have to consider extending its definition of war
crimes’.'"” Hurst presented his idea of preparing reports on ‘special
categories’ and the Commission agreed with the approach.''® Hurst
died in the midst of this work, but had already made preparations for

the drafting of a report on ‘atrocities committed against the Jews’.""”

The London Conference

The United States became the first to alter its position, as Washington
prepared for the meeting of the Big Three in Yalta. On 22 January 1945,
the Secretary of State, the Secretary of War and the Attorney-General
issued a memorandum entitled ‘Trial and Punishment of War Crim-
inals’." " It called for prosecution of German leaders for pre-war atrocities
and those committed against their own nationals:'"’

Many of these atrocities . . . were ‘begun by the Nazis in the days of peace
and multiplied by them a hundred times in time of war.” These pre-war
atrocities are neither ‘war crimes’ in the technical sense, nor offences

" Ibid. M Ibid., p. 3.

"> “Minutes of the Thirty-Third Meeting Held on 26 September 1944, UNWCC Doc.
M.28, NAC RG-25, Vol. 3033, 4060-40C, Part Three, p. 3.
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against international law; and the extent to which they may have been in
violation of German law, as changed by the Nazis, is doubtful. Never-
theless, the declared policy of the United Nations is that these crimes,
too, shall be punished; and the interests of post-war security and a
necessary rehabilitation of German peoples, as well as the demands of
justice, require that this be done.''®

On 1 February 1945, the United States issued a public statement indi-
cating its intent to punish the Nazi leaders ‘for the whole broad criminal
enterprise devised and executed with ruthless disregard of the very
foundation of law and morality, including offences wherever committed
against the rules of war and against minority elements, Jewish and other
groups and individuals’.''” By April 1945, the Americans were circu-
lating a draft ‘Implementing Instrument’ for trial of the major Nazi war
criminals. A proposed ‘document of arraignment’ set out the offences
with which they were to be charged, including ‘[t]he programme of
persecution of minority groups in Germany and the occupied countries,
conducted with a view to suppressing opposition to the Nazi regime and
destroying or weakening certain racial strains’.'*’ Later, this became a
more timid reference to ‘the right to charge and try defendants under
this instrument for . . . [atrocities and crimes committed in] violation(s]
of the domestic law of any Axis Power or satellite or of any of the United
Nations’.'”" A draft dated 16 May 1945, and developed during the San
Francisco conference, provided for a tribunal with jurisdiction to try
‘[a]trocities and offences committed since 1933 in violation of any
applicable provision of the domestic law of any any of the parties or of
[sic] Axis Power or satellite, including atrocities and persecutions on
racial or religious grounds’.'*”

At the London Conference, which began on 26 June 1945, the United
States submitted a text that drew on the Martens clause of the Hague

18 Nemorandum for the President, Subject: Trial and Punishment of Nazi War
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Conventions. But the reference to ‘the principles of the law of nations as
they result from the usages established among civilized peoples, from
the laws of humanity, and from the dictates of the public conscience’
was linked to the crime of aggression.'”” The record of the meetings
leaves no doubt that the four powers insisted upon a nexus between
the war itself and the atrocities committed by the Nazis against their
own Jewish populations. It was on this basis, and this basis alone, that
they considered themselves entitled to contemplate prosecution. The
distinctions were set out by the head of the United States delegation,
Robert Jackson, at a meeting on 23 July 1945:

It has been a general principle of foreign policy of our Government from
time immemorial that the internal affairs of another government are not
ordinarily our business; that is to say, the way Germany treats its
inhabitants, or any other country treats its inhabitants is not our affair
any more than it is the affair of some other government to interpose itself
in our problems. The reason that this program of extermination of Jews
and destruction of the rights of minorities becomes an international
concern is this: it was a part of a plan for making an illegal war. Unless
we have a war connection as a basis for reaching them, I would think we
have no basis for dealing with atrocities. They were a part of the pre-
paration for war or for the conduct of the war in so far as they occurred
inside of Germany and that makes them our concern.'**

Speaking of the proposed crime of ‘atrocities, persecutions, and deport-
ations on political, racial or religious grounds’, Justice Jackson betrayed
the lingering concerns of his government:

[O]rdinarily we do not consider that the acts of a government toward its
own citizens warrant our interference. We have some regrettable cir-
cumstances at times in our own country in which minorities are unfairly
treated. We think it is justifiable that we interfere or attempt to bring
retribution to individuals or to states only because the concentration
camps and the deportations were in pursuance of a common plan or
enterprise of making an unjust or illegal war in which we became
involved. We see no other basis on which we are justified in reaching the
atrocities which were committed inside Germany, under German law, or
even in violation of German law, by authorities of the German state.'?’

12? ‘Revised Draft of Agreement and Memorandum Submitted by American Delegation, 30
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Jackson’s words made clear enough why the United States, and pre-
sumably the other powers too, were so concerned that any prosecutions
directed against minorities within Germany have some connection with
the aggressive war. They were worried about establishing a principle
under international law by which others, including themselves, might be
held liable for ‘regrettable circumstances’ in their own countries, in
which minorities are unfairly treated. France was the only delegation to
express concerns with Jackson’s narrow view. Professor Gros of the
French delegation questioned whether it was necessary to insist upon a
connection between persecutions and armed conflict. He said:

I know it was very clearly explained at the last session by Mr Justice
Jackson that we are in fact prosecuting those crimes only for that reason,
but for the last century there have been many interventions for
humanitarian reasons. All countries have interfered in affairs of other
countries to defend minorities who were being persecuted. Perhaps it is
only a question of wording — perhaps if we could avoid to appear as
making the principle that those interventions are only justified because
of the connection with aggressive war, it would not change your inten-
tion, Mr Justice Jackson, and it would not be so exclusive of the other
intervention that has taken place in the last century.'*®

Gros warned of the difficulties in proving that persecutions of the Jews
were carried out in pursuit of aggression. He said it would be easy for
the lawyers of the war criminals ‘to submit to the court that the Nazis’
plan against the Jews is a purely internal matter without any relation
whatsoever to aggression as the text stands’.'”” The head of the British
delegation, Sir David Maxwell-Fyfe, replied that there would be no
problem establishing the connection.'**

The delegates to the London Conference continued to exchange drafts
containing the ‘atrocities and persecutions and deportations’ category of
crimes.'”” Each of the four powers was associated with one or several of
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the drafts. But all of the drafts reflected the insistence of Judge Jackson
upon a connection with the international armed conflict. On 31 July
1945, the United States submitted a revised definition of crimes over
which the Tribunal would have jurisdiction. The category of ‘atrocities’
was quite substantially redrafted and, for the first time, bore a title:
‘Crimes against humanity’.

(c) CRIMES AGAINST HUMANITY: namely, murder, extermination,
enslavement, deportation, and other inhumane acts committed against
any civilian population, before or during the war, or persecutions on
political, racial or religious grounds in furtherance of or in connection
with any crime within the jurisdiction of the International Tribunal,
whether or not in violation of the domestic law of the country where
perpetrated.'*°

In a note accompanying the submission, Jackson explained that lan-
guage had been inserted in the definition to make it clear that perse-
cution would cover that directed against Jews and others in Germany as
well as outside of it, and both before and during the war.””! But the
nexus with the war remained.

The Agreement for the Prosecution and Punishment of Major War
Criminals of the European Axis, and Establishing the Charter of the
International Military Tribunal (IMT) was formally adopted on 8
August 1945, and signed by representatives of the four powers.'”* The
Charter of the International Military Tribunal was annexed to the
Agreement. This treaty was eventually adhered to by nineteen other
States who, although they played no active role in the tribunal’s activ-
ities, sought to express their support.'”” In October 1945, twenty-four
Nazi leaders were served with indictments, and their trial — known as the
Trial of the Major War Criminals — commenced the following month. It
concluded nearly a year later with the conviction of nineteen defendants
and the imposition of death sentences in twelve cases.

130 Redraft of Definition of “Crimes”, Submitted by American Delegation, 31 July 1945,
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The Nuremberg trial

Referring to article 6(c) of the Charter of the International Military
Tribunal, the indictment of the International Military Tribunal charged
the defendants with ‘deliberate and systematic genocide, viz., the
extermination of racial and national groups, against the civilian popu-
lations of certain occupied territories in order to destroy particular races
and classes of people, and national, racial or religious groups, particu-
larly Jews, Poles, and Gypsies’.134 The United Nations War Crimes
Commission later observed that ‘[bl]y inclusion of this specific charge
the Prosecution attempted to introduce and to establish a new type of
international crime’.'”” During the trial, Sir David Maxwell-Fyfe, the
British prosecutor, reminded one of the accused, Von Neurath, that he
had been charged with genocide, ‘which we say is the extermination of
racial and national groups, or, as it has been put in the well-known book
of Professor Lemkin, “a co-ordinated plan of different actions aiming at
the destruction of essential foundations of the life of national groups
with the aim of annihilating the groups themselves™.'”® In his closing
argument, the French prosecutor, Champetier de Ribes, stated: “This is a
crime so monstrous, so undreamt of in history through the Christian era
up to the birth of Hitlerism, that the term “genocide” had to be coined
to define it.">” He spoke of ‘the greatest crime of all, genocide’.'”® The
British prosecutor, Sir Hartley Shawcross, also used the term in his
summation: ‘Genocide was not restricted to extermination of the Jewish
people or of the gypsies. It was applied in different forms to Yugoslavia,
to the non-German inhabitants of Alsace-Lorraine, to the people of the
Low Countries and of Norway.’]39 Shawcross referred to how ‘[t]he

% France et al. v. Goering et al., (1946) 22 IMT 203, pp. 45-6. Also: (1947) 2 IMT, pp. 44-58.
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aims of genocide were formulated by Hitler’."*” He went on to explain:
‘The Nazis also used various biological devices, as they have been
called, to achieve genocide. They deliberately decreased the birthrate in
the occupied countries by sterilization, castration, and abortion, by
separating husband from wife and men from women and obstructing
marriage.”"*'

Although the final judgment in the Trial of the Major War Criminals,
issued 30 September—1 October 1946, never used the term, it described
at great length what was in fact the crime of genocide. Lemkin later
wrote that ‘[tJhe evidence produced at the Nuremberg trial gave full
support to the concept of genocide’.'** More than fifty years later, the
International Criminal Tribunal for Rwanda noted that ‘the crimes
prosecuted by the Nuremberg Tribunal, namely the Holocaust of the
Jews or the “Final Solution”, were very much constitutive of genocide,
but they could not be defined as such because the crime of genocide was
not defined until later.'” A distinct and important section of the
judgment of the Tribunal was entitled ‘Persecution of the Jews’. The
Tribunal noted:

The persecution of the Jews at the hands of the Nazi Government has
been proved in the greatest detail before the Tribunal. It is a record of
consistent and systematic inhumanity on the greatest scale. Ohlendorf,
chief of Amt III in the RSHA from 1939 to 1943, and who was in
command of one of the Einsatz groups in the campaign against the
Soviet Union, testified as to the methods employed in the extermination
of the Jews. He said that he employed firing squads to shoot the victims
in order to lessen the sense of individual guilt on the part of his men; and
the 90,000 men, women and children who were murdered in one year by
his particular group were mostly Jews."**

The tribunal noted that defendant Hans Frank has spoken ‘the final
words of this chapter of Nazi history’ when he testified: “‘We have fought
against Jewry, we have fought against it for years: and we have allowed
ourselves to make utterances and my own diary has become a witness
against me in this connection — utterances which are terrible ...
A thousand years will pass and this guilt of Germany will not be
erased.”'"”
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The Tribunal documented the emergence of the Nazi Party’s genocidal
policy, something that was plain to see more than fifteen years before
the ovens of Auschwitz went into operation. The judgment reviewed the
history of the Nazi movement, describing the role played by anti-
Semitism in its thought and propaganda.'*® It noted that the Nazi Party
programme stated that Jews were to be treated as foreigners, that they
should not be permitted to hold public office, that they should be
expelled from the Reich if it were impossible to nourish the entire
population of the State, that they should be denied any further immi-
gration into Germany, and that they should be prohibited from
publishing German newspapers.

With the seizure of power, the persecution of the Jews was intensified. A
series of discriminatory laws were passed, which limited the offices and
professions permitted to Jews; and restrictions were placed on their
family life and their rights of citizenship. By the autumn of 1938, the
Nazi policy towards the Jews had reached the stage where it was directed
towards the complete exclusion of Jews from German life. Pogroms were
organised which included the burning and demolishing of synagogues,
the looting of Jewish businesses, and the arrest of prominent Jewish
business men. A collective fine of one billion marks was imposed on the
Jews, the seizure of Jewish assets was authorised, and the movement of
Jews was restricted by regulations to certain specified districts and hours.
The creation of ghettos was carried out on an extensive scale, and by an
order of the Security Police Jews were compelled to wear a yellow star to
be worn on the breast and back.'*’

Nazi anti-Semitic doctrine was disseminated through Der Stuermer and
other publications, as well as in the speeches and public declarations of
the Nazi leaders. In a September 1938 diatribe in Der Stuermer, editor
Julius Streicher described the Jew ‘as a germ and a pest, not a human
being, but “a parasite, an enemy, an evil-doer, a disseminator of diseases
who must be destroyed in the interest of mankind”’. A lead article in
Der Stuermer in May 1939 proclaimed:

A punitive expedition must come against the Jews in Russia. A punitive
expedition which will provide the same fate for them that every murderer
and criminal must expect. Death sentence and execution. The Jews in
Russia must be killed. They must be exterminated root and branch."**

Addressing implicitly the issue of the nexus between crimes against
humanity and the war itself, something that appeared fundamental in

Y6 Ibid., p. 421. "7 Ibid., p. 492.  '® Ibid., p. 548.
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order to comply with the Charter of the Tribunal, the judges noted that
‘[i]t was contended for the Prosecution that certain aspects of this
antiSemitic policy were connected with the plans for aggressive war’.'*’
Thus, the Tribunal made a distinction between pre-war persecution of
German Jews, which it characterized as ‘severe and repressive’, and
German policy during the war in the occupied territories. United States
prosecutor Telford Taylor observed in his final report to the Secretary of
the Army that ‘[n]one of the Nuremberg judgments squarely passed on
the question whether mass atrocities committed by or with the approval
of a government against a racial or religious group of its own inhabit-
ants in peacetime constitute crimes under international law’. Taylor said
that the practical significance of this problem could hardly be over-
stated, and cited the 1948 Genocide Convention, whose drafting had
just been completed when he penned these words, as a manifestation of
the interest in this question.'”"

The Tribunal noted that mass murders and cruelties committed
against the civilian population in Eastern Europe went beyond the
purpose of stamping out opposition or resistance to the German
occupying forces: ‘In Poland and the Soviet Union these crimes were
part of a plan to get rid of whole native populations by expulsion and
annihilation, in order that their territory could be used for colonisation
by Germans.”'”" It explained Hitler’s comments in Mein Kampf along
such lines, and that the plan had been put in writing by Himmler in July
1942, when he stated: ‘It is not our task to Germanise the Fast in the old
sense, that is to teach the people there the German language and the
German law, but to see to it that only people of purely Germanic blood
live in the East.'””

The judgment referred to the testimony of Hans Frank, who in
December 1941 stated: “‘We must annihilate the Jews wherever we find
them and wherever it is possible, in order to maintain there the struc-
ture of Reich as a whole.”'”” Frank testified that, at the outset of the war,
there were approximately 3,500,000 Jews in this territory, and that, by
January 1944, only 100,000 remained.'”* The Tribunal concluded that
the Germans organized special groups that travelled through Europe, to

9 Ibid., p. 492.
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such countries as Hungary, Romania and Bulgaria, to find Jews and
> 155

subject them to the ‘final solution’. ”” The judgment stated:

Originally the policy was similar to that which had been in force inside
Germany. Jews were required to register, were forced to live in ghettos, to
wear the yellow star, and were used as slave labourers. In the summer of
1941, however, plans were made for the ‘final solution’ of the Jewish
question in all of Europe. This ‘final solution’ meant the extermination
of the Jews, which early in 1939 Hitler had threatened would be one of
the consequences of an outbreak of war, and a special section in the
Gestapo under Adolf Eichmann, as head of Section B4 of the Gestapo,
was formed to carry out the policy.'”

The judgment went on to describe the establishment of concentration
camps, equipped with gas chambers for the murder of the inmates and
furnaces to burn the bodies. It noted that some of the camps were used
for the extermination of Jews ‘as part of the “final solution”’ of the
Jewish problem."”” With regard to the notorious concentration camp
complex at Auschwitz, the Tribunal heard the testimony of Rudolf
Hoess, its commandant from May 1940 until December 1943.
According to Hoess, some 2,500,000 persons were exterminated, prin-
cipally in gas chambers, and a further 500,000 died from disease and
starvation.'”®

Among those condemned by the Tribunal, Julius Streicher’s role
stands out because he was not a member of the military establishment
and had played no direct role in what were qualified as war crimes or
crimes against peace. As editor of Der Stuermer, his hate propaganda of
the 1930s continued during the war. The Tribunal found that twenty-six
articles published between August 1941 and September 1944, of which
twelve were signed by Streicher himself, ‘demanded annihilation and
extermination in unequivocal terms’.'”” On 25 December 1941, he
wrote: ‘If the danger of the reproduction of that curse of God in the
Jewish blood is to finally come to an end, then there is only one way —
the extermination of that people whose father is the devil.”'®” The
Tribunal concluded: ‘Streicher’s incitement to murder and extermin-
ation at the time when Jews in the East were being killed under the most
horrible conditions clearly constitutes persecution on political and racial

55 Ibid.,, p. 496. " Ibid., p. 493. "7 Ibid., p. 494.
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grounds in connection with war crimes as defined by the Charter, and
constitutes a crime against humanity.”'®" Streicher was sentenced to
death and executed by hanging on 16 October 1946. Other defendants
singled out for their role in the genocide of Jews were Hermann
Goering, Joachim von Ribbentrop, Wilhelm Keitel, Hans Frank,
Wilhelm Frick, Walter Funk, Baldur von Schirach, Arthur Seyss-Inquart
and Martin Bormann. In his dissenting judgment, I.T. Nikitchenko,
the Soviet judge, found Hjalmar Schacht and Hans Fritzche, both of
whom were acquitted by the majority, to be guilty of persecution of the
Jews. He also believed that Rudolf Hess, who fled Germany in 1941 and
spent the rest of the war in detention in England, was involved in anti-
Semitic persecution, although the majority made no finding on this
point.

Genocide prosecutions after the Nuremberg
Trial of the Major War Criminals

In December 1945, the four Allied powers enacted a somewhat modified
version of the Charter of the International Military Tribunal, known as
Control Council Law No. 10.'** It provided the legal basis for a series of
trials before military tribunals of the victorious allies as well as for
subsequent prosecutions by German courts that continued over several
decades. Control Council Law No. 10, which was really a form of
domestic legislation because it applied to prosecution of Germans by
courts of the civil authorities, largely borrowed the definition of crimes
against humanity found in the Charter of the Nuremberg Tribunal but
omitted the reference to other crimes within the jurisdiction of the
tribunal, thereby eliminating the nexus with the war.'®’

Pursuant to Control Council Law No. 10, United States Military
Tribunals held twelve thematic trials, dealing with crimes committed by
various elements of the Nazi military and civilian hierarchy, including

11 Ibid., p. 549.
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SS commanders, the officer corps, doctors and jurists.'®* They provide a
more detailed exploration of the atrocities committed by bodies like the
Einsatzgruppen and the RuSHA, and many of the legal principles that
they examined and developed are generally considered to form part of
international war crimes jurisprudence.'”® They also showed the
emerging acceptance of the term ‘genocide’. In the Ohlendorf trial, the
prosecutor used the word ‘genocide’ in the indictment, as did the
Tribunal in its judgment, to characterize the activities of the Einsatz-
gruppen in Poland and the Soviet Union.'®® Because of the definition of
crimes against humanity in their enabling legislation, which did not
insist upon the nexus with the war, the tribunals were more clearly
entitled to address the issue of persecution of Jews within Germany
prior to the outbreak of the war than had been the International
Military Tribunal. Alstotter’s case, known as the ‘Justice trial’, con-
cerned Nazi judges and prosecutors and their application of anti-
Semitic legislation, even prior to September 1939. The court cited
General Assembly Resolution 96(I), adopted in December 1946, to
declare genocide a crime under international law:'®’

The General Assembly is not an international legislature, but it is the
most authoritative organ in existence for the interpretation of world
opinion. Its recognition of genocide as an international crime [in
Resolution 96(I)] is persuasive evidence of the fact. We approve and
adopt its conclusions . . . [We] find no injustice to persons tried for such
crimes. They are chargeable with knowledge that such acts were wrong
and were punishable when committed.'®®

For example, the Tribunal concluded that Oswald Rothaug, a Berlin
prosecutor, ‘participated in the national program of racial persecution.. . .
He participated in the crime of genocide.”'®” Another Berlin prosecutor,
Ernst Lautz, was convicted of enforcing the law against Poles and
Jews which comprised ‘the established government plan for the exter-
mination of those races. He was an accessory to, and took a consenting
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. . : 170 : 1
part in, the crime of genocide.” ”” Genocide was charged because it was

deemed an example of ‘crimes against humanity’, which were punish-
able under Control Council Law No. 10."”

In the RuSHA case, the defendants were charged before the United
States Military Tribunal with participation in a ‘systematic program of
genocide, aimed at the destruction of foreign nations and ethnic groups,
in part by murderous extermination, and in part by elimination and
suppression of national characteristics’.'’* The court described genocide
as ‘the master scheme’, noting it ‘had been devised by the top ranking
Nazi leaders in pursuance of their racial policy of establishing the
German nation as a master race and to this end exterminate or other-
wise uproot the population of other nations’.'”” As part of this plan, the
judgment referred to such genocidal activities as treatment of ‘racially
valuable children’ and those from ‘racial mixed marriages’, ‘kidnapping
of alien children’, preventing birth by forced abortions, punishment for
sexual intercourse with Germans, ‘impeding the reproduction of Enemy
Nationals’ and forced evacuation, resettlement and ‘Germanization’ of
the inhabitants of occupied territories.'”* Ulrich Greifelt, Rudolf Creutz,
Herbert Huebner, Werner Lorentz, Heintz Brueckner, Richard Hil-
debrandt and Fritz Schwalm were found guilty of genocide, the first
such conviction in history.

Genocide was also charged in the ‘Ministries case’. The indictment
said: ‘The Third Reich embarked upon a systematic programme of
genocide, aimed at the destruction of nations and ethnic groups within
the German sphere of influence, in part by murderous extermination,
and in part by elimination and suppression of national characteris-
tics.”'”” The Foreign Office officials were convicted, the judgment not-
ing: ‘All those who implemented, aided, assisted, or consciously
participated in these things bear part of the responsibility for the
criminal program.”'’® The indictment in the ‘High Command case’
observed that ‘[tJhe German Army officially disseminated propaganda,
literature, and public expressions advocating and inciting murder,
enslavement, genocide, and extermination’.'”” In the ‘Medical case’,
Prosecutor Telford Taylor told the court that ‘the techniques for

70 Ibid., p. 1128 (TWC). ' Ibid., p. 983.

172 United States of America v. Greifelt et al., note 87 above, p. 609 (TWC).

7 Ibid.  '* Ibid., pp. 3-19.

75 United States v. von Weizsaecker et al., (1951) 12 LRTWC 44, para. 39.

176 United States v. von Weizsaecker et al., (1951) 14 LRTWC 474.

United States v. von Leeb et al. (1951) 10 LRTWC 36, indictment, para. 60.
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genocide, a policy of the Third Reich [were] exemplified in the
“euthanasia” program and in the wide spread slaughter of Jews, gypsies,
Poles, and Russians’.'”® Taylor spoke of attempts to develop ‘a new
branch of medical science which would give them the scientific tools for
the planning and practice of genocide’.'””

Other post-war trials, held by national tribunals, also established
responsibilities for the genocide of European Jews. The Polish Supreme
National Tribunal tried and convicted Rudolf Franz Hoess, the com-
mandant at Auschwitz, who had earlier testified in the trial of the major
war criminals at Nuremberg. The tribunal drew attention to the
so-called medical research conducted at the notorious concentration
camp, measures that ‘constituted the preparatory stage of one of the
forms of the crime of genocide, which was intended to be perpetrated by
scientific means’.'®” In the trial of Arthur Greiser, the Supreme National
Tribunal of Poland identified crimes committed against Poland
including ‘genocidal attacks on Polish culture and learning: ‘[t]he
accused ordered and countenanced and facilitated, as is shown by the
evidence, criminal attempts on the life, health and property of thousands
of Polish inhabitants of the “occupied” part of Poland in question, and at
the same time was concerned in bringing about in that territory the
general totalitarian genocidal attack on the rights of the small and
medium nations to exist, and to have an identity and culture of their
own’."®" Amon Leopold Goeth, an Austrian Nazi, was found guilty by the
Polish Supreme National Tribunal for ‘[t]he wholesale extermination of
Jews and also of Poles [that] had all the characteristics of genocide in the
biological meaning of this term, and embraced in addition destruction of
the cultural life of these nations’.'*” Over the ensuing decades, many trials
were held within Germany itself for anti-Semitic persecution in the death
camps of Treblinka, Belzec, Sobibor and elsewhere.'®’

178 United States v. Brandt et al., (1951) 1 LRTWC 36.  '7° Ibid., p. 38.

189 poland v. Hoess, note 158 above, pp. 24—6. Hoess was sentenced to death by the Polish
Supreme Court on 2 April 1947 and hanged at Auschwitz two weeks later. He penned
an autobiography while in detention in Poland, which was published in an English
translation: Rudolf Hoess, Commandant of Auschwitz, Autobiography, Cleveland: World
Publishing, 1959.

181 poland v. Greiser, (1948) 13 LRTWC 70, [1946] ILR 389 (Supreme National Tribunal of
Poland), pp. 112-14; also pp. 71-4 and 105 (LRTWC).

182 poland v. Goeth, (1946) 7 LRTWC 4 (Supreme National Tribunal of Poland).

% Dick de Mildt, In the Name of the People: Perpetrators of Genocide in the Reflection of
their Post-War Prosecution in West Germany, the ‘Euthanasia’ and ‘Aktion Reinhard’
Trial Cases, The Hague, London and Boston: Martinus Nijhoff Publishers, 1996.
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Some of the prosecutions also referred to the crime of ‘denational-
ization’, a category of war crime recognized since 1919 that, while
narrower in scope, resembles genocide in many ways. Under the war
crimes law of Australia and the Netherlands, it was an offence to attempt
‘to denationalize the inhabitants of occupied territory’.'®* The manu-
facturer of Zyklon B gas, which was used at Auschwitz and other con-
centration camps for purposes of extermination during the Second
World War, was condemned by a British military court for violating ‘the
laws and usages of war’.'®” In another concentration camp prosecution,
members of the staff at Belsen and Auschwitz were found ‘in violation of
the laws and usages of war [to be] together concerned as parties to the
ill-treatment of certain persons’.'®® The judge-advocate charged them

with ‘deliberate destruction of the Jewish race’.'®’

General Assembly Resolution 96(I) of 11 December 1946

The Nuremberg judgment was issued on 30 September—1 October 1946 as
the first session of the United Nations General Assembly, then sitting in
Lake Success, New York, was getting underway. Cuba, India and Panama
asked that the question of genocide be put on the agenda.'®® The matter
was discussed briefly, and then referred to the Sixth Committee where, on
22 November 1946, the same three States proposed a draft resolution on
genocide.'® Cuba’s Ernesto Dihigo, who presented the text, noted that
the Nuremberg trials had precluded punishment of certain crimes of
genocide because they had been committed before the beginning of the
war. Fearing they might remain unpunished owing to the principle of
nullum crimen sine lege, the representative of Cuba asked that genocide be
declared an international crime, adding that this was the purpose of the
draft resolution. Dihigo argued that, although the General Assembly was
not a legislative body, ‘and that its recommendations could not be

184(1948) 5 LRTWC 95; (1948) 15 LRTWC 123. One tribunal spoke of ‘forced

Germanization’.

United Kingdom v. Tesch et al. (‘Zyklon B case’), (1947) 1 LRTWC 93 (British Military

Court).

United Kingdom v. Kramer et al. (‘Belsen trial’), (1947) 2 LRTWC 1 (British Military

Court), p. 4.

87 Ibid., p. 106.

8 UN Doc. A/BUR.50. For a summary of the history of the resolution, see UN Doc.
E/621.

189 UN Doc. A/C.6/SR.22 (Dihigo, Cuba).
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considered as laws’, any measure it took ‘was vested with incontestable

authority’.

In

> 190
The draft resolution stated:

Whereas throughout history and especially in recent times many
instances have occurred when national, racial, ethnical or religious
groups have been destroyed, entirely or in part; and such crimes of
genocide not only shook the conscience of mankind, but also resulted in
great losses to humanity in the form of cultural and other contributions
represented by these human groups;

Whereas genocide is a denial of the right to existence of entire human
groups in the same way as homicide is the denial of the right to live for
individual human beings and that such denial of the right to existence is
contrary to the spirit and aims of the United Nations;

Whereas the punishment of the very serious crime of genocide when
committed in time of peace lies within the exclusive territorial juris-
diction of the judiciary of every State concerned, while crimes of a
relatively lesser importance such as piracy, trade in women, children,
drugs, obscene publications are declared as international crimes and have
been made matters of international concern;

Be it resolved that the United Nations Assembly draw the attention of
the Social and Economic Council to the crime of genocide; and invite the
Council to study this problem and to prepare a report on the possibilities
of declaring genocide an international crime and assuring international
co-operation for its prevention and punishment, and also recommend-
ing, inter alia, that genocide and related offences should be dealt with by
national legislations in the same way as other international crimes such
as piracy, trade in women, children and slaves, and others.'”’

the course of the debate, the notion that the resolution be completed

with a full-blown convention soon began to circulate. Saudi Arabia took

the initiative, urging preparation of a new text

%2 and subsequently

submitting a draft convention on genocide.'”” In support, the Soviet

190
191

192
193

Ibid.

UN Doc. A/BUR/50. The General Assembly decided to include the point in its agenda
(UN Doc. A/181), and the matter was referred to the Sixth Committee (UN Doc.
A/C.6/64).

UN Doc. A/C.6/SR.23 (Riad Bey, Saudi Arabia).

UN Doc. A/C.6/86. It consisted of a preamble and four articles. The preamble
denounced genocide as ‘an international crime against humanity’. Article I defined it as
‘the destruction of an ethnic group, people or nation carried out either gradually
against individuals or collectively against the whole group, people or nation’. Article I
also described acts of genocide: mass killing, destruction of ‘the essential potentialities
of life’, ‘planned disintegration of the political, social or economic structure’, ‘sys-
tematic moral debasement’ and ‘acts of terrorism committed for the purpose of
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Union proposed asking the Economic and Social Council to undertake
preparatory work ‘with a view to elaborating a draft international
convention concerning the struggle against racial discrimination’.'”*
This became a formal amendment: ‘It is desirable that the Economic and
Social Council should study the question of the preparatory work to be
done for a convention on crimes against any particular race.’'””

Several other amendments to the draft resolution were presented,196
but after some discussion on procedure it was agreed to refer the
question to a sub-committee, chaired by Chile and composed of rep-
resentatives of Saudi Arabia, Chile, Cuba, France, India, Panama,
Poland, the Soviet Union, the United Kingdom and the United States.'”’
Within the sub-committee, the proposal to begin work on a draft
convention met with no apparent opposition, although there was
considerable debate about who should assume responsibility for the
task. Several delegations believed the responsibility should devolve to an
expert body such as the Committee on the Development of Inter-
national Law and its Codification,'”® to whom the General Assembly
was also proposing to entrust the codification of the Nuremberg prin-
ciples."”” However, the majority favoured assigning the duty to the
Economic and Social Council, and agreed upon such a proposal ‘for the
sake of unanimity’.”"’

Controversy also surrounded the nature of criminal responsibility for
genocide. Shawcross of the United Kingdom had proposed an amend-
ment to replace paragraph 3 of the original draft resolution: ‘Declares that
genocide is an international crime for the commission of which princi-
pals and accessories, as well as States, are individually responsible.’201
France took exception because its law made no provision for criminal
responsibility of States. It urged a small change to the United Kingdom
amendment: ‘Declares that genocide is an international crime for which
the principal authors and accomplices, whether responsible statesmen or

creating a state of common danger and alarm . . . with the intent of producing [the
group’s] political, social, economic or moral disintegration’. Article II required States
parties to take international action. Article III excluded the defence of superior orders
and required States to enact legislation penalizing genocide. Article IV provided for
universal jurisdiction, and set out the non bis in idem rule.

'”* UN Doc. A/C.6/SR.22 (Lavrischev, Soviet Union). ~ '** UN Doc. A/C.6/83.

"¢ Ibid. '*” UN Doc. A/C.6/SR.24 (Jiménez, chair).

19 UN Doc. A/C.6/SR.32, p- 173 (Liu Shih-shun, China). The International Law Com-
mission was not created until the following year (GA Res. 177(II)).

199 GA Res. 95(I).  *°° UN Doc. A/C.6/SR.32, p. 173 (Fahy, United States).

%' 'UN Doc. A/C.6/83.
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private individuals, should be punished.”””” The sub-committee chair
later explained that ‘the question of fixing States’ responsibility, as dis-
tinguished from the responsibility of private individuals, public officials,
or statesmen, was a matter more properly to be considered at such time as
a convention on the subject of genocide is prepared’.””” Indeed, two years
later, France and the United Kingdom would lock horns on the same

issue in the Sixth Committee during preparation of the convention.
The draft resolution, as prepared by the sub-committee and approved

204

without change by the Sixth Committee, was adopted on 11 December
1946 by the General Assembly, unanimously and without debate.
Resolution 96(I) states:

202

203
204

Genocide is a denial of the right of existence of entire human groups, as
homicide is the denial of the right to live of individual human beings;
such denial of the right of existence shocks the conscience of mankind,
results in great losses to humanity in the form of cultural and other
contributions represented by these human groups, and is contrary to
moral law and to the spirit and aims of the United Nations.

Many instances of such crimes of genocide have occurred when racial,
religious, political and other groups have been destroyed, entirely or in
part.

The punishment of the crime of genocide is a matter of international
concern.

The General Assembly, therefore

Affirms that genocide is a crime under international law which the
civilized world condemns, and for the commission of which principals
and accomplices — whether private individuals, public officials or
statesmen, and whether the crime is committed on religious, racial,
political or any other grounds — are punishable;

UN Doc. A/C.6/SR.22 (Chaumont, France). France later amended the text (UN Doc.
A/C.6/SR.24 (Chaumont, France)): ‘Declares that genocide is an international crime,
for which the principals and accomplices, whether private persons or responsible
statesmen, should be punished” (UN Doc. A/C.6/83). The text was amended a second
time: ‘Declares that genocide is an international crime, entailing the responsibility of
guilty individuals, whether principals or accessories, as well as States on behalf of which
they may have acted’ (UN Doc. A/C.6/95).

UN Doc. A/C.6/120.

Judge Tomka of the International Court of Justice referred to these exchanges between
France and the United Kingdom in the General Assembly in 1946 to support his
opinion that genocide was not a crime of State: Case Concerning the Application of the
Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v. Serbia and Montenegro), Judgment, 26 February 2007, paras. 161, 162
and 194; ibid., Separate Opinion of Judge ad hoc Kreca, para. 117; ibid., Separate
Opinion of Judge Tomka, paras. 43—4.
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Invites the Member States to enact the necessary legislation for the
prevention and punishment of the crime;

Recommends that international co-operation be organized between
States with a view to facilitating the speedy prevention and punishment
of the crime of genocide, and, to this end,

Requests the Economic and Social Council to undertake the necessary
studies, with a view to drawing up a draft convention on the crime of
genocide to be submitted to the next regular session of the General
Assembly.”"

Because it is a resolution of the General Assembly, Resolution 96(I) is
not a source of binding law. Nevertheless, as the International Court of
Justice wrote in 1996:

The Court notes that General Assembly resolutions, even if they are not
binding, may sometimes have normative value. They can, in certain
circumstances, provide evidence important for establishing the existence
of a rule or the emergence of an opinio juris. To establish whether this is
true of a given General Assembly resolution, it is necessary to look at its
content and the conditions of its adoption; it is also necessary to see
whether an opinio juris exists as to its normative character. Or a series of
resolutions may show the gradual evolution of the opinio juris required
for the establishment of a new rule.”*

The fact that it was adopted unanimously and without debate

enhances its significance. It is expressly referred to in the first paragraph
of the preamble to the 1948 Genocide Convention itself. Moreover,
Resolution 96(I) has been cited frequently in subsequent instruments
and judicial decisions, reinforcing its claim to codify customary prin-
ciples.””” Nonetheless, the resolution was adopted hastily and there is

205
206

207

GA Res. 96(1I).

Legality of the Threat or Use of Nuclear Weapons (Request by the United Nations General
Assembly for an Advisory Opinion), [1996] ICJ Reports 226, para. 70.

United States of America v. Alstétter et al., note 168 above; United States of America v.
Ohlendorf et al., note 166 above; Reservations to the Convention on the Prevention of
Genocide (Advisory Opinion), [1951] ICJ Reports 16, p. 370; A-G Israel v. Eichmann,
(1968) 36 ILR 18 (District Court, Jerusalem), paras. 17, 19, 22 and 28; A-G Israel v.
Eichmann, (1968) 36 ILR 277 (Israel Supreme Court), paras. 9 and 13(8)(a); Application
of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia
and Herzegovina v. Yugoslavia (Serbia and Montenegro)), Requests for the Indication of
Provisional Measures, 8 April 1993, [1993] IC] Reports 16, p. 23 (Shahabuddeen),
pp. 348, 440; Application of the Convention on the Prevention and Punishment of the
Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia (Serbia and Montenegro)),
Preliminary Objections, [1996] ICJ Reports 595, para. 31; Legality of the Threat or Use of
Nuclear Weapons (Request by the United Nations General Assembly for an Advisory
Opinion), Dissenting Opinion of Judge Shahabuddeen, [1996] IC] Reports 226;
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little recorded debate on some important questions, such as the inclu-
sion of political groups within the definition. Because this issue and
others were reconsidered and revised somewhat during the more pro-
tracted debates concerning adoption of the Convention in 1947 and
1948, some caution is advised in assessing the contents of Resolution 96(I)
as an authoritative statement of international law.

What are the norms that Resolution 96(1) sets out? First, the General
Assembly ‘affirms’ that genocide is a crime under international law for
which both private individuals and officials are to be held responsible.
Resolution 96(I) eliminates any nexus between genocide and armed
conflict, the unfortunate legacy of the Nuremberg jurisprudence. Its
designation of genocide as a crime under international law means that
perpetrators are subject to prosecution, even when there has been no
breach of the domestic law in force at the time of the crime. The
resolution does not, however, clarify the question of the appropriate
jurisdiction for such prosecutions. The following year, in 1947, Raphael
Lemkin and two other experts consulted by the Secretariat considered
that the Resolution was consistent with recognition of universal juris-
diction.””® However, the sub-committee had replaced an explicit rec-
ognition of universal jurisdiction in the original draft of Resolution 96(I)
with a much vaguer reference to ‘international co-operation’. In light
of the General Assembly’s subsequent decision to exclude universal
jurisdiction from the text of the Genocide Convention, the better view
is that the resolution does not recognize universal jurisdiction for
genocide. Rather, it authorizes prosecution by international jurisdic-
tions similar to the Nuremberg Tribunal. The reference to interna-
tional co-operation implies that States are obliged to prosecute in
accordance with classic rules of international law concerning jurisdic-
tion, or to facilitate extradition to States entitled to undertake such
prosecutions.”””

Mugesera v. Minister of Citizenship and Immigration (Canada), File No. QML-95-00171,
11 July 1996 (Immigration and Refugee Board Adjudication Division), 7 Revue uni-
verselle des droits de ’homme 190; Prosecutor v. Krsti¢ (Case No. IT-98-33-T), Judgment,
2 August 2001, para. 556; Case Concerning the Application of the Convention on the
Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia
and Montenegro), Judgment, 26 February 2007, paras. 161 and 162, 194; ibid., Separate
Opinion of Judge ad hoc Kreca, para. 117; ibid., Separate Opinion of Judge Tomka,
paras. 43 and 44.

298 UN Doc. E/447, p. 18. See also Nehemiah Robinson, The Genocide Convention: A
Commentary, New York: Institute of Jewish Affairs, 1960, p. 31.

209 On these questions, see chapter 8 below.
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Resolution 96(I) also proposes certain elements of the definition of
genocide, notably with respect to the groups protected. Interestingly, the
initial draft of the Resolution listed four groups, ‘national, racial, eth-
nical or religious groups’, an enumeration that is virtually identical to
that of article IT of the Convention, adopted two years later. However,
the sub-committee of the Sixth Committee that reworked the draft
resolution modified the list, for reasons that cannot be divined from the
published documents. The final version adopted by the Assembly refers
to ‘racial, religious, political and other groups’. The terminology appears
to be patterned on that of the definition of crimes against humanity in
article 6(c) of the Nuremberg Charter, which speaks of ‘persecutions on
political, racial or religious grounds’, except that the enumeration in the
Nuremberg Charter is exhaustive whereas that of Resolution 96(I) also
allows for the protection of ‘other groups’.

Thus, Resolution 96(I) imposes obligations and creates international
law with respect to prevention and punishment of genocide. But,
because of the uncertainty present at a time when international criminal
law was still very underdeveloped, the General Assembly recognized that
additional instruments were necessary. Resolution 96(1)’s final and most
significant conclusion is its mandate to draft a convention. Only five
years after its adoption, in 1951, the International Court of Justice
associated Resolution 96(I) with the Convention in order to conclude
‘that the principles underlying the Convention are principles which are
recognized by civilized nations as binding on States, even without any

. . . 21
conventional obligation’.”"’

219" Reservations to the Convention on the Prevention and Punishment of Genocide (Advisory
Opinion), [1951] ICJ Reports 6.



Drafting of the Convention and subsequent
normative developments

Early in 1947, the Secretary-General conveyed General Assembly Reso-
lution 96(1), declaring genocide to be a crime under international law, to
the Economic and Social Council (ECOSOC)." The resolution requested
the ECOSOC ‘to undertake the necessary studies, with a view to drawing
up a draft convention on the crime of genocide to be submitted to the
next regular session of the General Assembly’. The Secretary-General
suggested that the ECOSOC might assign the task to the Commission on
Human Rights or to a special committee of the Council.” The United
Kingdom warned that the Commission on Human Rights already had a
heavy programme, and proposed that the matter be returned to the
Secretariat which would prepare a draft convention for subsequent
review by a commission of ECOSOC.”

ECOSOC’s Social Committee favoured returning the matter to the
Secretary-Genelral.4 On 28 March 1947, ECOSOC adopted a resolution
asking the Secretary-General:

(a) To undertake with the assistance of experts in the field of inter-
national and criminal law, the necessary studies with a view to drawing
up a draft convention in accordance with the resolution of the General
Assembly; and (b) After consultation with the General Assembly

—

For detailed reviews of the travaux préparatoires of the Convention, see Nehemiah
Robinson, The Genocide Convention: A Commentary, New York: Institute of Jewish
Aftfairs, 1960; Pieter Nicolaas Drost, Genocide, United Nations Legislation on International
Criminal Law, Leyden: A. W. Sythoff, 1959; Matthew Lippman, ‘The Drafting of the 1948
Convention on the Prevention and Punishment of the Crime of Genocide’, (1985) 3
Boston University International Law Journal, p. 1; and Matthew Lippman, ‘The 1948
Convention on the Prevention and Punishment of the Crime of Genocide: Forty-Five
Years Later’, (1994) 8 Temple International and Comparative Law Journal, p. 1.

UN Doc. E/330. Two draft resolutions were submitted, one by the United States pro-
posing referral to the Commission on Human Rights (UN Doc. E/342), the other by
Cuba proposing the creation of an ad hoc drafting committee.

UN Doc. E/PV.70 (Mayhew, United Kingdom).

UN Doc. E/AC.7/15; UN Doc. E/AC.7/15/Add.2; UN Doc. E/AC.7/W.14.
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Committee on the Progressive Development of International Law and its
Codification and, if feasible, the Commission on Human Rights and,
after reference to all Member Governments for comments, to submit to
the next session of the Economic and Social Council a draft convention
on the crime of genocide.’

The Secretariat draft

The Secretary-General turned to the Secretariat’s Human Rights Division
for preparation of an initial draft.” The Division consulted three experts,
Raphael Lemkin, author of Axis Rule in Occupied Europe and inventor
of the word ‘genocide’, Henri Donnedieu de Vabres, professor at the
University of Paris Law Faculty and a former judge of the Nuremberg
Tribunal, and Vespasian V. Pella, a Romanian law professor and President
of the International Association for Penal Law. The experts’ reviewed
the preliminary draft with the Director of the Division of Human Rights,
John P. Humphrey, and the Chief of the Research Section of the Division
of Human Rights.” The Secretary-General felt that genocide should be
defined so as not to encroach ‘on other notions, which logically are and
should be distinct’.” This was an oblique reference to ‘crimes against
humanity’, already defined in the Charter of the Nuremberg Tribunal and
in its judgment of 30 September—1 October 1946, as well as to the question
of minority rights, then under consideration by the Sub-Commission on
the Prevention of Discrimination and the Protection of Minorities and the
Commission on Human Rights within the context of the drafting of the
Universal Declaration of Human Rights."’

* ESC Res. 47(IV).

UN Doc. E/447. For a detailed commentary on the draft, see Drost, Genocide, pp. 8-28.

Apparently Donnedieu de Vabres never attended the meetings, and was represented by a

member of the French delegation to the United Nations: John P. Humphrey, Human

Rights and the United Nations: A Great Adventure, Dobbs Ferry, NY: Transnational,

1984, p. 54.

8 'UN Doc. E/447, p. 15; A.]. Hobbins, ed., On the Edge of Greatness: The Diaries of John
Humphrey, First Director of the United Nations Division of Human Rights, Vol. 1, 1948—
1949, Montreal: McGill University Libraries, 1994, p. 30.

° UN Doc. E/447, p. 15.

19 The Universal Declaration of Human Rights, GA Res. 217 A (III), UN Doc. A/810, was
adopted on 10 December 1948, by the United Nations General Assembly after nearly two
years of debate in the Commission on Human Rights and the Assembly’s Third Com-
mittee. On the drafting of the Declaration, see Alfred Verdoodt, Naissance et signification
de la Déclaration universelle des droits de ’homme, Louvain and Paris: Nauwelaerts, 1963.

N o



DRAFTING OF THE CONVENTION 61

The Secretary-General considered that the draft should, as far as
possible, embrace all points likely to be adopted, leaving it to the com-
petent organs of the United Nations to eliminate what they did not wish
to include.'' Donnedieu de Vabres later described it as ‘a maximum
programme’ that ‘the authors of the Convention would be able to
draw from ... as they considered appropriate, in view of the fact that
controversial questions had been raised’.'” The resulting twenty-four-
article text was accompanied by a commentary and two draft statutes
for an international criminal court."” Nothing in General Assembly
Resolution 96(I), however, indicated that the statute of an international
criminal court was to be prepared in conjunction with the draft genocide
convention.

The Secretariat draft began with a preamble defining genocide as ‘the
intentional destruction of a group of human beings’ and a crime against
the law of nations. The commentary stressed the importance of a narrow
definition, so as not to confuse genocide with other crimes, and to
ensure the success of the convention by facilitating ratification by a large
number of States.'* Article I stated that the purpose of the convention
was ‘to prevent the destruction of racial, national, linguistic, religious or
political groups of human beings’. This enumeration differed from the
letter of General Assembly Resolution 96(I), which had spoken of ‘racial,
religious, political and other groups’, by eliminating the reference to
‘other groups’.'” Lemkin preferred to omit political groups, which he
said lacked the required permanency.'® In its description of three types
of acts of genocide, physical, biological and cultural, the draft followed
the approach taken by Lemkin’s book. After questioning whether cul-
tural genocide belonged, the Secretary-General decided to include it in
the draft, subject to change by the ECOSOC or the General Assembly.'’
Donnedieu de Vabres and Pella ‘held that cultural genocide represented
an undue extension of the notion of genocide and amounted to
reconstituting the former protection of minorities (which was based on
other conceptions) under cover of the term genocide’, whilst Lemkin
felt its inclusion was important.'®

"' UN Doc. E/447, p. 16.

UN Doc. A/AC.10/SR.28, p. 13. Not surprisingly, the same opinion was expressed in
France’s submissions to the General Assembly on the draft convention later in 1947: UN
Doc. A/401/Add.3.

'3 UN Doc. A/AC.10/41; UN Doc. A/362, appendix II. '* UN Doc. E/447, p. 17.

> Ibid.  '® Ibid, p.22. Y7 Ibid, p. 17. '* Ibid, p. 27.
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Article II asserted that genocide includes attempts, preparatory acts,
wilful participation, direct public incitement and conspiracy. Under
article III, all forms of public propaganda tending to promote genocide
were also punishable. According to article IV, all persons committing
genocide, including rulers, were subject to punishment. Article V dec-
lared that command of the law or superior orders shall not justify
genocide. The draft convention required States parties to enact legisla-
tion to provide for punishment of genocide (art. VI), and set out the rule
of universal punishment: “The High Contracting Parties pledge them-
selves to punish any offender under this Convention within any territory
under their jurisdiction, irrespective of the nationality of the offender or
of the place where the offence has been committed’ (art. VII)."” More-
over, States were obliged to grant extradition (art. VIII) and could not set
up the political offence exception (art. VIII). Furthermore, States parties
vowed to commit persons suspected of genocide for trial by an inter-
national court in cases where they were themselves unwilling to try the
offenders or grant extradition, or where the acts were committed by
individuals acting as organs of the State or with its support or tolerance
(art. IX). States parties undertook to disband organizations involved in
acts of genocide (art. XI). They were also required to provide reparation
to victims of genocide (art. XIII). Disputes concerning interpretation or
application of the convention were to be submitted to the International
Court of Justice (art. XIV). Several technical or protocolar provisions
addressed such matters as signature, the number of States parties
required for coming into force and denunciation of the convention.

In the appendix, the first draft statute provided for an international
court to have jurisdiction only in cases of genocide, while the second —
the Secretariat’s preference — had a broader jurisdiction in matters of
international criminal law. As a subsequent note stated: ‘If ILC [Inter-
national Law Commission] not only defines offences but also organizes
their punishment, there would be an advantage to punishing them as a
whole according to the same principles, and even to judging them before
the same tribunal; this is why it may not be helpful to establish a special
genocide tribunal.”*’ Pella and Lemkin proposed that the resolution of
the General Assembly adopting the convention should also contain two
recommendations: ‘1. The High Contracting Parties should take suitable
steps likely to allay such racial, national, or religious antagonisms or
conflicts as may lead to genocide; 2. Special national offices should be

Y Ibid., p. 38.  ** UN Doc. E/AC.25/3.
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created by each High Contracting Party in order to centralize infor-
mation on antagonisms between human groups and to transmit such
information to the Secretary-General of the United Nations.”*'

The Secretariat draft, accompanied by a summary of the comments
of the three experts,22 was sent to the Committee on the Progressive
Development of International Law and its Codification, on 13 June
1947.% In preparation for the debate, France circulated a memorandum
‘on the subject of genocide and crimes against humanity’ which chal-
lenged the use of the term ‘genocide’, calling it a useless and even
dangerous neologism. France preferred to approach the problem of
extermination of racial, social, political or religious groups from the
standpoint of crimes against humanity.”* The United Kingdom proposed
that the Committee decline to reply to the Secretary-General’s request
for comments on the draft convention.”” Poland disagreed, saying the
Committee had the duty to consider at least the general principles
involved.”® A proposal by the Netherlands that the Committee recom-
mend referral to the International Law Commission,”” which had not yet
been created, was defeated.” Eventually, the Committee reached
agreement upon the text of a letter to be sent to the Secretary-General
declining to review the matter.”” The Chair wrote that the Committee felt
unable to express any opinion on the matter, given that it did not have
comments from member governments.”’

The Secretariat draft was presented to the Economic and Social
Council at its fifth session, in July-August 1947. The Secretary-General
had fulfilled part of the mandate given at ECOSOC’s previous session,
but some elements remained unaccomplished. The draft had not been
considered, at least in substance, by the Committee on the Progressive

2 UN Doc. /447, p. 64. ** UN Doc. A/AC.10/41.

*> UN Doc. A/AC.10/42/Add.1. See also UN Doc. A/AC.10/15.

** UN Doc. A/AC.20/29.

3 UN Doc. A/AC.10/44. See also UN Doc. A/AC.10/SR.28, pp. 12—13 (United States); UN
Doc. A/AC.10/SR.28, p. 14 and UN Doc. A/AC.10/SR.29, p. 7 (France); and UN Doc.
A/AC.10/SR.28, pp. 18-19 (Colombia).

26 UN Doc. A/AC.10/SR.28, p- 15. See also UN Doc. A/AC.10/SR.28, pp. 15-16 (India);
UN Doc. A/AC.10/SR.28, p. 16 and UN Doc. A/AC.10/SR.28, pp. 18-19 (Yugoslavia).

>’ UN Doc. A/AC.10/SR.29, p. 10; see also pp. 20-1.

8 Ibid., p. 25 (ten in favour, four against, with two abstentions).

2 UN Doc. A/AC.10/SR.30, p- 10. Australia, the Netherlands and Poland had drafted the
resolution, with James L. Brierly of the United Kingdom as convenor of the drafting
committee: UN Doc. A/AC.10/SR.29, p. 28.

*0 UN Doc. A/AC.10/55; UN Doc. E/447, p. 65.
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Development of International Law, or by the Commission on Human
Rights, which had not met in the interim. Although it had been trans-
mitted to member States for their comments,’’ there were as yet no
replies.32 On 6 August 1947, the ECOSOC instructed the Secretary-
General to collate the comments of member States on the draft, and to
transmit these to the General Assembly together with the draft con-
vention. It informed the General Assembly that it proposed to proceed as
rapidly as possible, subject to further instructions from the General
Assembly.”

Comments by member States

Only seven States replied to the Secretary-General’s initial appeal for
comments,”* and two of them (India’ and the Philippines’®) confined
their remarks to procedural matters. The most detailed observations,
from France and the United States, largely reflected, perhaps not sur-
prisingly, the views expressed by Henri Donnedieu de Vabres and
Raphael Lemkin during preparation of the Secretariat draft. Both
France’’ and the United States™ also prepared draft conventions as a
contribution to the debate. Four non-governmental organizations, the
Commission of the Churches on International Affairs (representing
the World Council of Churches and the International Missionary
Council),”” the World Jewish Congressf10 the Consultative Council on
Jewish Organizations’' and the World Federation of United Nations
Associations,*” also made observations.

While the proposal to adopt a special convention on genocide
was unchallenged, Denmark said that it ‘would prefer a briefer text
regarding the punishable conditions, as a more elaborate summing up as
the one indicated in the draft — although detailed — cannot be complete

> UN Doc. A/362.  ** UN Doc. A/476.

>3 ESC Res. 77(V). See UN Doc. E/573, pp. 21-2, adopted following a draft resolution
prepared by the Social Committee: UN Doc. E/522.

* UN Doc. E/447 (Denmark, France, Haiti, India, the Philippines, the United States and
Venezuela).

> UN Doc. A/401. °° UN Doc. A/401/Add.1. " UN Doc. E/623/Add.1.

% UN Doc. E/623. *° UN Doc. E/C.2/63. *° UN Doc. E/C.2/52.

*! 'UN Doc. E/C.2/49.

2 UN Doc. E/C.2/64. Tt was supported by an appended document entitled ‘A Call for
International Action Against Genocide’, signed by Gabriella Mistral, Edouard Herriot,
Francois Mauriac, Aldous Huxley, Pearl Buck, Count Folke Bernadotte, Quincy Wright,
Robert G. Sproul and other eminent intellectuals, authors and international personalities.
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and exhaustive’.”” Venezuela felt that the Secretariat draft had gone
beyond the terms of General Assembly Resolution 96(I), raising the
bugbear of State sovereignty. Venezuela was particularly disturbed by
the importance placed in the Secretariat draft upon the creation of an
international criminal court, which it considered to be ‘clearly incon-
sistent with the principle laid down in paragraph 7 of article 2 of the
United Nations Charter’.** Venezuela insisted that it would ‘prefer a
convention by which member States undertook to adopt national
criminal legislation ensuring the punishment of genocide and to apply
the appropriate penalties themselves’."” Haiti’s brief comments essen-
tially concerned the issue of United Nations intervention to prevent
genocide, and encouraged an enhanced role for the Secretary-General.*®

France, on the other hand, regarded the draft as too preoccupied with
domestic prosecution for genocide: “The utility of such provisions would
appear to be relative since the crime can only take place with the com-
plicity of the government.”*” According to France, the convention should
affirm its relationship with the principles of the Nuremberg Tribunal,
and explain that genocide was merely one aspect of crimes against
humanity. It believed that genocide ought to relate directly to State
action and punishment, on an international basis, and should be res-
tricted to rulers who would otherwise enjoy impunity within their own
States. France favoured excluding cultural genocide as a punishable act."’

The United States said the convention should exclude ‘preparatory
acts’ such as studies or research, or address the issue of hate propaganda,
matters too far removed from the crime itself. It urged that the juris-
diction of national and international tribunals be carefully circum-
scribed. Moreover, the convention should cover genocide of political
groups, but only if this could be confined to physical destruction. The
text should carefully insist on the intentional element in the commission
of the crime. Like France, the United States wanted to exclude cultural
genocide from the convention. The United States proposed replacing
the text of the preamble, which it found too wordy, with: “The High
Contracting Parties declare that genocide constitutes a crime under
international law, which the civilized world condemns, and which the

* UN Doc. A/401.

* Art. 2(7) of the Charter of the United Nations states: ‘Nothing contained in the present
Charter shall authorize the United Nations to intervene in matters which are essentially
within the domestic jurisdiction of any state or shall require the Members to submit
such matters to settlement under the present Charter.”

* UN Doc. A/401/Add.1.  *® UN Doc. A/401. %" Ibid. ** UN Doc. A/401/Add.3.
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Parties to this Convention agree to prevent and repress as hereinafter
provided.”*

Later in 1947, the Secretary-General submitted a new appeal to
member States for comments.’’ This generated additional answers from
the United Kingdom,51 Norway,52 the Netherlands,”” Luxembourg54
and Siam (Thailand).”” Norway focused its attention on the problem of
prosecuting State officials, urging an international criminal jurisdiction
in order to overcome obstacles within national legislation.”® The
Netherlands preferred the draft convention submitted by the United
States, and said the entire question should be referred to the Inter-
national Law Commission.”’

Second session of the General Assembly

The convention returned to the agenda of the General Assembly at its
second session, held from September to December 1947, where the
matter was referred to the Sixth (Legal) Committee.”® Some delegations
were impatient. France, supported by the United States,”” argued that
the General Assembly could take action without waiting for observa-
tions from all member States.®” The United Kingdom, on the other
hand, attempted to obstruct further progress on the matter. Sir Hartley
Shawcross noted that genocide was already recognized as a crime under
international law, a consequence of the judgment of the International
Military Tribunal at Nuremberg. Shawcross said a convention would
defeat the purpose it sought to achieve, because the failure to ratify by
some States would undermine the claim that it stood for universally
accepted principles.”’ The United Kingdom submitted a resolution
referring the draft convention to the International Law Commission so
that it might ‘consider whether a convention on this matter is desirable
or necessary’.”” The Soviet Union basically sided with the United

* UN Doc. A/401.  * UN Doc. A/362.

! UN Doc. E/623/Add.2. The United Kingdom presented no detailed comments.

2 Ibid. Norway repeated the comments of its representative in the Sixth Committee
Assembly, in 1947, concerning prosecution of State officials.

> UN Doc. F/623/Add.3.

> UN Doc. E/623/Add.4. Luxembourg made no substantive observations. > Ibid.

°° UN Doc. F/623/Add.2. ¥ UN Doc. E/623/Add.3. >® UN Doc. A/C.6/39-42.

% UN Doc. A/C.6/SR.39 (Fahy, United States). " Ibid. (Chaumont, France).

! Ibid. (Shawcross, United Kingdom). %2 UN Doc. A/C.6/155.
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Kingdom, but it proposed a compromise amendment that did not
directly question the principle of a draft convention.®’

A sub-committee of the Sixth Committee, established to assess which
United Nations body should be entrusted with advancing the work on
genocide, opted for the Economic and Social Council. Its members could
not agree whether ECOSOC should be empowered to decide if a con-
vention was desirable, because some argued that the issue had already been
settled in General Assembly Resolution 96(1).°* A draft resolution pre-
pared by the sub-committee requesting ECOSOC to continue its efforts on
the draft convention was forwarded to the Sixth Committee, which
studied it together with a number of amendments. A United Kingdom
proposal adding a preambular paragraph declaring ‘that genocide is an
international crime entailing national and international responsibility on
the part of individuals and states’*” was adopted by a strong majority.”® An
amendment proposed by the Soviet Union noted that ‘a large majority of
the members of the United Nations have not yet submitted their obser-
vations on the draft convention’. It called on the ECOSOC to proceed with
more studies on measures to combat genocide, to examine ‘whether a
convention on genocide is desirable and necessary” and, if so, whether it
should be considered separately or in conjunction with the drafting of a
convention on the principles of international law recognized in the
Charter of the International Military Tribunal and in its judgment. Finally,
it asked the ECOSOC to report back to the General Assembly ‘after having
received comments from most of the governments of the States Members
of the United Nations’.®” In effect, the Soviet amendment put the whole
question of whether or not a convention was desirable back onto the table.
After a minor amendment proposed by the rapporteur, changing the
reference to ‘comments from the governments’ to ‘comment from most of
the governments’, the amendment was put to a roll-call vote and adopted
by a very slim majority.*®

Several States were furious with the Sixth Committee draft resolution,
an unquestioned retreat from the text adopted the previous year. The
Egyptian representative qualified the Sixth Committee’s resolution as
‘retrograde’, noting that the General Assembly had answered in the

=N

> UN Doc. A/C.6/151.

¢ UN Doc. A/C.6/190/Rev.1. Proposed amendments: UN Doc. A/C.6/149, UN Doc. A/
C.6/151, UN Doc. A/C.6/159, UN Doc. A/C.6/160, UN Doc. A/C.6/192, UN Doc. A/C.6/
198, UN Doc. A/C.6/201 and UN Doc. A/C.6/204.

% UN Doc. A/C.6/192.  °® UN Doc. A/C.6/SR.59 (twenty-one in favour, six against).

7 UN Doc. A/C.6/201.  °® UN Doc. A/C.3/SR.59.
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affirmative the previous year and could not now pull back.”” Panama’s

Ricardo J. Alfaro protested that ‘what was yesterday a conviction or a
decision that a certain thing had to be done, appears today beclouded by
doubts and is a subject of consultation’.”” Panama, Cuba and Egypt, who
were most critical of the draft resolution, proposed an amendment.”"' To
support the Sixth Committee’s draft, the United Kingdom argued once
again that genocide was so closely related to crimes against humanity
that it was preferable to refer the whole matter to the International Law
Commission, for study in the context of its work on codification of the
Nuremberg principles. ‘We wonder why it is necessary to insist that there
must be a convention without due deliberation; why there must be a
convention which may not be the best method of carrying further this
declaration and which is a method, as I have already stated, not
altogether satisfactory to a large number of Members who would pre-
sumably be unwilling to accede to such a convention’, said Davies, the
representative of the United Kingdom.”” The Soviet Union was the only
other delegation to speak in favour of the Sixth Committee’s draft
resolution.””

Presenting a Chinese amendment’* to the proposal from Panama,
Egypt and Cuba, Wellington Koo Jr said: “‘We feel that the Economic
and Social Council should draw up the text of this convention bearing
in mind that another body, the International Law Commission, has been
charged with the responsibility of dealing with a cognate subject —
namely, the formulation of the principles of the Nurnberg Tribunal —
and also with the preparation of a draft code of offences against peace
and security.””” The heart of the issue was whether to consider genocide
as a variety of crime against humanity, or to treat it as a distinct form of
criminal behaviour. The Chinese amendment, which implied the latter,
was adopted on a roll-call vote,”® followed by adoption of the amend-
ment from Panama, Egypt and Cuba, also on a roll-call vote.”” General

% Ibid. (Rafaat, Egypt).

70 Ibid. (Alfaro, Panama). See also the comments of Dihigo (Cuba), Raafat (Egypt), Pérez-
Perozo (Venezuela), de la Tournelle (France), Seyersted (Norway), Fahy (United States),
Villa Michel (Mexico), Henriquez Urefia (Dominican Republic) and Wellington Koo Jr
(China), and draft amendments from China (UN Doc. A/514) and Venezuela (UN Doc.
A/413).

UN Doc. A/512. 7> UN Doc. A/PV.123 (Davies, United Kingdom).

7 Ibid. (Durdenevsky, Soviet Union). 74 UN Doc. A/512.

75 UN Doc. A/PV.123, p. 241.

7S Ibid. (twenty-nine in favour, fifteen against, with eight abstentions).

Ibid. (thirty-four in favour, fifteen against, with two abstentions).

7
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Assembly Resolution 180(11), its wording substantially reinforced by the
amendments of China and of Panama, Egypt and Cuba, was adopted on
21 November 1947.”% 1t read as follows:

The General Assembly,

Realizing the importance of the problem of combating the inter-
national crime of genocide, Reaffirming its resolution 96(I) of 11
December 1946 on the crime of genocide;

Declaring that genocide is an international crime entailing national
and international responsibility on the part of individuals and States;

Noting that a large majority of the Governments of Members of the
United Nations have not yet submitted their observations on the draft
convention on the crime of genocide prepared by the Secretariat and
circulated to those Governments by the Secretary General on 7 July 1947;

Considering that the Economic and Social Council has stated in its
resolution of 6 August 1947 that it proposes to proceed as rapidly as
possible with the consideration of the question of genocide, subject to
any further instructions which it may receive from the General Assembly;

Requests the Economic and Social Council to continue the work it has
begun concerning the suppression of genocide, including the study of the
draft convention prepared by the Secretary, and to proceed with the
completion of the convention, taking into account that the International
Law Commission, which will be set up in due course in accordance with
General Assembly resolution 174 (II) of 21 November 1947, has been
charged with the formulation of the principles recognized in the Charter
of the Nuremberg Tribunal, as well as the preparation of a draft code of
offences against peace and security;

Informs the Economic and Social Council that it need not await the
receipt of the observations of all Members before commencing its work;
and Requests the Economic and Social Council to submit a report and
the convention on this question to the third regular session of the
General Assembly.”

The Ad Hoc Committee draft

General Assembly Resolution 180(II) directed the Economic and Social
Council to pursue work on the draft convention, and not to wait
for comments from member States before taking further steps.”” At its
sixth session, in early 1948, the ECOSOC created an ad hoc drafting

78 Ibid. (thirty-eight in favour, with fourteen abstentions). 7% GA Res. 180(11).
80 See the “Terms of Reference’ prepared by the Secretary-General for the Economic and
Social Council: UN Doc. A/622.
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committee composed of China, France, Lebanon, Poland, the Soviet
Union, the United States and Venezuela.®’ The committee was
instructed:

(a) To meet at the headquarters of the United Nations in order to
prepare the draft convention on the crime of genocide . .. and to
submit this draft convention, together with the recommendation of
the Commission on Human Rights thereon to the next session of the
Economic and Social Council; and

(b) To take into consideration in the preparation of the draft convention,
the draft convention prepared by the Secretary-General, the com-
ments of the Member Governments on this draft convention, and
other drafts on the matter submitted by any Member Government.

The Ad Hoc Committee met a total of twenty-eight times over the
course of April and May 1948, preparing a new draft convention and
an accompanying commentary.”’

Preparation for the Ad Hoc Committee

In preparation for the work of the Ad Hoc Committee, the Secretariat
submitted a memorandum reviewing a number of questions that might
be addressed, most of which had arisen in the course of work on the
Secretariat draft or in comments on it by member States. First was the
issue of what groups should be protected by the convention, and
whether it should cover all racial, national, linguistic, religious, political
or other human groups, or only some of them. Secondly, the Secretariat
raised the issue of what acts of genocide would be contemplated, and
more specifically whether the convention would include cultural
genocide, consisting ‘in the destruction by brutal means of the specific
characteristics of a human group, that is to say, its moral and socio-
logical characteristics’. The memorandum noted that several govern-
ments proposed the exclusion of cultural genocide, and limited the
scope of the convention to physical and biological genocide. Thirdly,
should the convention apply to rulers, or to rulers, officials and private
persons without distinction? ‘Opinions differ on this point’, said the

81 ESC Res. 117(VI); UN Doc. E/734. See UN Doc. E/SR.139-140; UN Doc. E/AC.7/SR.37;
UN Doc. E/663 (with the United Kingdom amendment, E/AC.7/65); and UN Doc.
E/662/Add.1.

82 The Secretariat had earlier estimated the process would take two weeks, and be com-
pleted by mid-April: UN Doc. E/AC.25/2.

83 UN Doc. E/AC.25/12; UN Doc. E/794. See Drost, Genocide, pp. 29-53.
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note. Fourthly, should an international criminal court be created to
punish genocide, or should prosecution be left to national courts? Even
if the international court were favoured, the Secretariat observed that
questions concerning its relationship with national courts needed to be
resolved eventually, although this was perhaps not necessary at such a
preliminary stage. Finally, and in keeping with the mandate of the
General Assembly, the Ad Hoc Committee would need to address the
relationship between the convention and related matters being con-
sidered by the International Law Commission, namely, formulation of
the Nuremberg principles and the preparation of a draft code of offences
against the peace and security of mankind.®

The memorandum recommended using one of the existing drafts as a
basis for discussion. Furthermore, ‘[s]ince relatively few Governments
have presented their comments on the question of genocide, and the ad
hoc committee consists only of seven members, the committee may, in
certain cases, think it advisable to follow the suggestion made in the
Economic and Social Council to submit alternative texts and leave the
final choice to the Economic and Social Council and the General
Assembly’.®” The Secretariat proposed that the Ad Hoc Committee also
consider some other substantive questions: the defences of command of
the law, superior orders, head of state immunity, nullum crimen sine lege,
and the relationship between genocide and crimes against humanity.*®

Alongside the Secretariat draft, the United States,’” PFrance®® and
China®’ prepared alternative texts. Those of the United States and France
essentially corresponded to their comments on the Secretariat draft.
China’s draft articles dealt with the substantive issues of the convention
but excluded the various protocolar clauses. China did not describe
genocide as a crime against humanity. It advocated prosecution of cul-
tural genocide, as well as physical and biological genocide. China also
sought universal prosecution of genocide and the establishment of an
international court.”

The Soviet Union did not present its own draft, producing instead a
document entitled ‘Basic Principles of a Convention on Genocide’. The
Soviet proposals limited the scope of genocide to extermination ‘on
racial, national (religious) grounds’, omitting the category of political
groups. They had a distinctly ideological bent, insisting upon the rela-
tionship between genocide and ‘Fascism-Nazism and other similar race

84 UN Doc. E/AC.25/2. % Ibid. * UN Doc. E/AC25/11. % UN Doc. A/401.
8 UN Doc. A/401/Add.3. % UN Doc. E/AC.25/9. °° Ibid.
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“theories” which preach racial and national hatred, the domination of
the so-called “higher” races and the extermination of the so-called
“lower” race’. The Soviets felt that repression of genocide should include
prohibition of incitement to racial hatred as well as various preparatory
or preliminary acts, such as study and research aimed at developing
techniques of genocide. They also wanted the convention to cover
cultural genocide, giving as examples the prohibition or restriction of
the national language in public and private life and the destruction of
historical or religious monuments, museums and libraries.”"

Debates in the Ad Hoc Committee

At its first meeting, the Ad Hoc Committee elected John Maktos of the
United States as its chair, and Platon D. Morozov of the Soviet Union
as vice-chair. Karim Azkoul of Lebanon was designated rapporteur.
Henri Laugier, Assistant Secretary-General in charge of the Department
of Social Affairs, represented the Secretariat, in the absence of John
Humphrey.” Surprisingly, the Committee never formally debated the
Secretariat draft convention, although this was the chair’s original
proposal93 and had been, at least informally, agreed to.”* The first series
of meetings, sessions three to eleven, concerned issues raised by the
Soviet ‘Basic Principles’, while the second series, from twelve to twenty-
three, considered the Chinese draft convention, which the Committee
agreed to make the basis of its work,” although the other texts were to
be taken into account. The Committee decided to assign the final or
protocolar clauses to a sub-committee.”® The last five meetings were
occupied with adoption of the Committee’s report and various technical
matters. The Committee’s draft convention, which differed substantially
from that of the Secretariat a year earlier, was adopted by five votes in
favour, with the Soviet Union voting against and Poland abstaining.””

One of the more difficult issues confronting the Ad Hoc Committee
was reconciling the draft convention with the ‘Nuremberg Principles’

! UN Doc. E/AC.25/7.  °* UN Doc. E/AC.25/SR.1. *> UN Doc. E/AC.25/SR.3, p. 9.

°* UN Doc. E/794, p. 1.

5 As agreed by the Committee: UN Doc. E/AC.25/SR.3, p. 10.

% UN Doc. E/AC.25/SR.6, p. 21; UN Doc. E/AC.25/SR.7, p. 1. The report of the sub-
committee, UN Doc. E/AC.25/10, consisting of John Maktos of the United States, Platon
D. Morozov of the Soviet Union and Aleksandr Rudzinski of Poland, was discussed at
the twenty-sixth meeting: UN Doc. E/AC.25/SR.26, pp. 2-3.

%7 UN Doc. E/AC.25/SR.26, pp. 4-7.
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that the General Assembly had asked the International Law Commission
to formulate. In Resolution 180(1I), the General Assembly instructed the
Economic and Social Council to take into account the terms of reference
given to the International Law Commission. Here, the principal ques-
tion was defining the relationship between genocide and crimes against
humanity. In accordance with a suggestion from the Secretariat, the
debate arose in the context of discussion of the preamble.”

France was the most insistent about the linkage between genocide and
crimes against humanity, while others were equally firm in their view
that the concepts had to be made distinct and separate. France had, in
fact, urged that the preamble describe genocide as ‘a crime against
humanity’,”” but this was rejected by the Ad Hoc Committee, which
chose instead to characterize it as ‘a crime against mankind’.'"’
Aleksandr Rudzinski of Poland said it was true that genocide was a
crime against humanity, but that this did not mean it needed to be
stated in the convention; this was overreaching the provisions of Gen-
eral Assembly Resolution 180(IT).""" According to the final report of the
Committee, its members ‘categorically opposed the expression “crimes
against humanity” because, in their opinion, it had acquired a well-
defined legal meaning in the Charter of the Nuremberg Tribunal’.'”

France also proposed that the preamble make reference to the
International Military Tribunal,'’” an idea that was supported by China
and the United States.'”* Lebanon objected, saying that the Nuremberg
trial dealt with crimes against humanity and not genocide.'”” Venezuela
was opposed to any reference to Nuremberg.'”® The reasons for the
opposition stemmed from the same concern, namely, that the crime of
genocide might be confused with the crimes against humanity that had
been judged by the International Military Tribunal.'’” Here, France’s
efforts were more successful, resulting in the adoption of a preambular
paragraph reading: ‘having taken note of the fact that the International
Military Tribunal at Nuremberg, in its judgment of 30 September—
1 October 1946 has punished certain persons who have committed
analogous acts ....'"®

% UN Doc. E/AC.25/11.  *° UN Doc. E/AC.25/SR.20, p. 7. '°® UN Doc. E/794, p. 2.
191 UN Doc. E/AC.25/SR.20, p. 7. '°> UN Doc. E/794, p. 3.

192 UN Doc. E/AC.25/SR.23, p. 3. '** Ibid, p. 4. ' UN Doc. E/AC.25/SR.23, p. 4.
196 Ibid., pp. 4-5. %7 UN Doc. E/794, p. 4.

1% UN Doc. E/AC.25/SR.23, pp. 4-5 (four in favour, with three abstentions).



74 GENOCIDE IN INTERNATIONAL LAW

The Ad Hoc Committee decided that genocide directed against pol-
itical groups should be prohibited by the convention, with Poland and
the Soviet Union opposed.'”” The Secretariat draft had omitted any
reference whatsoever to a motive element of the crime of genocide,
something that gave rise to considerable debate in the Ad Hoc Com-
mittee. Eventually, the Committee voted to include a reference to motive
in the definition of the crime, requiring that those charged with genocide
be driven by ‘grounds of national or racial origin, religious belief or
political opinion of its members’.''’ That genocide might involve the
‘partial” destruction of a group was also envisaged in some of the pro-
posals.""" The Committee initially agreed that a reference to ‘in whole or
in part’ should be included,''” but the concept disappeared in the final
draft.""”’

The United States representative proposed that the definition of
genocide should require the involvement or complicity of the govern-
ment. John Maktos argued that genocide could not be an international
crime unless a government participated in its perpetration, either by act
or by omission."'* France agreed with the United States, saying that ‘it
was necessary to retain in the definition of genocide the concept of
governmental complicity, providing always that the word “complicity”
be understood in its widest sense: for example, the mere act of granting
impunity to the group committing genocide would constitute compli-
city’.115 But, after strenuous objections from Lebanon, Poland and
China, France ‘thought it might be better to abandon this limitation,
which was likely to create practical difficulties’.''® It was so decided by
the Committee.

The Secretariat had suggested that the Committee might consider
three basic types of genocide: physical, biological and cultural.''’
Physical genocide clearly was meant to cover cases of homicide, and, on
a French proposal, this was extended to ‘[a]ny act directed against the
corporal integrity of members of the group’.''” The Committee also
added to the list of punishable acts ‘inflicting on the members of the
group such measures or conditions of life which would be aimed to
cause their deaths’.''” The Committee voted to include ‘[a]ny act or

1% UN Doc. E/AC.25/SR.24, pp. 4 and 6. ' UN Doc. E/794, p. 5.

"1 UN Doc. E/AC.25/7, Principle VII.  '** UN Doc. E/AC.25/SR.10, p. 16.

" UN Doc. E/AC.25/SR.24, p. 4. ''* UN Doc. E/AC.25/SR.4, pp. 3—4. '"* Ibid., p. 4.
' UN Doc. E/AC.25/SR.4, p. 6. ''7 UN Doc. E/AC.25/2.

8 UN Doc. E/AC.25/SR.13, p. 12 (five in favour, one against, with one abstention).

"9 Ibid., pp. 13-14 (four in favour, one against, with three abstentions).
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measure calculated to prevent births within the group’.'”” The central
issue with respect to acts of genocide concerned cultural genocide. The
United States was vigorously opposed to this,'*' but its views were
rather isolated. France was less aggressive, but made its discomfort with
the concept known.'*” The other five States favoured including cultural
genocide, and their detailed text was subsequently adopted.'*’

The Committee decided to place what became known as ‘other acts of
genocide’ within a distinct provision.'** There was no difficulty with the
notion that the convention should go beyond the principal perpetrator
of the crime and cover accomplices. Inchoate or incomplete offences
posed more problems, notably drawing the line between genuine
attempts and the more distant concepts of ‘preparation’ and unsuc-
cessful incitement. A proposal to omit the concept of preparation was
ultimately adopted.'*” The Committee was reluctant to go any further
‘upstream’ in the prevention of genocide, as it had been invited to do by
the Soviet Union.

The Committee accepted the Secretariat’s recommendation for a spe-
cific provision declaring that ‘[h]eads of State, public officials or private
individuals® were all punishable under the convention.'** The Committee
had more trouble with the issue of whether to exclude expressly the
defences of superior orders and command of the law. The Secretariat had
advised following the example of the Charter of the Nuremberg Tribunal
and explicitly eliminated the defences of command of the law and superior
orders.'”” The United States, while not challenging the inadmissibility of
the two defences as a norm of international law, favoured silence on the
point, leaving the issue for the judges who would ultimately interpret
the convention.'”® Others, however, openly opposed exclusion of the
superior orders defence.'”” The rejection of a Soviet proposal excluding
the defences of superior orders and command of the law'”’ provoked an

120 Ibid., p. 14. "' UN Doc. E/AC.25/SR.14, p. 10.  '** UN Doc. E/AC.25/SR.5, p. 5.

123 UN Doc. E/AC.25/SR.14, p- 14 (five in favour, two against).

124 UN Doc. E/AC.25/SR.10, p. 5; UN Doc. E/AC.25/SR.15, p. 1.

125 1bid., p- 7 (four in favour, two against, with one abstention).

126 UN Doc. E/AC.25/SR.18, p. 4. See also UN Doc. E/AC.25/SR.9, p. 7. That the rule about
trying rulers did not impair the system of diplomatic immunity was common ground:
UN Doc. E/AC.25/SR.9, p. 7.

7 UN Doc. E/447, art. V. '*® UN Doc. E/AC.25/SR.18, p. 5.

122 UN Doc. E/AC.25/SR.9, p. 8 and UN Doc. E/AC.25/SR.18, p. 6 (Venezuela); UN Doc.
E/AC.25/SR.18, p. 6 (China); UN Doc. E/AC.25/SR.18, p. 6 (Lebanon).

130 UN Doc. E/AC.25/SR.18, p. 9 (two in favour, four against, with one abstention).
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angry outburst from Rudzinski of Poland who suggested the Nuremberg
principles were being repudiated.”’

The Committee was also sharply divided on the nature of the obli-
gations that the convention would impose, and its means of imple-
mentation. For some, it should establish an international criminal legal
system, necessary because genocide was generally committed by the State
or with its complicity, and that any hope of domestic prosecution was
futile. Others saw in it a source of obligations that States parties were to
implement within their own domestic legal systems. A particularly
extreme form of this position held strictly to the territorial principle of
jurisdiction: besides eschewing the idea of an international tribunal, it
confined prosecution to courts with jurisdiction on the territory where
the crime was committed. Some understood that repression of genocide
might involve a combination of domestic and international jurisdiction,
the latter to apply when the former failed to ensure prosecution. A
related issue was universal jurisdiction: whether States other than those
where the crime had taken place were entitled to prosecute genocide.
Ultimately, a text almost identical to the eventual article VI was adopted,
rejecting universal jurisdiction in favour of exclusive jurisdiction for the
territorial State, accompanied by a proposal to create an international
criminal court.'”?

A Soviet proposal requiring the Security Council to intervene in
all cases of genocide was rejected.'” Instead, the Committee favoured
a Chinese text allowing parties to the convention to submit matters
to ‘any competent organ of the United Nations’, something they could
do anyway."”* A compromissory clause, giving the International Court
of Justice jurisdiction in disputes arising amongst parties to the
convention, was approved over Soviet and Polish opposition.'”” The
Ad Hoc Committee’s draft was submitted to the third session of
the Commission on Human Rights in June 1948. The Commission
established a sub-committee to consider the convention, and briefly
discussed it during a plenary session. It was, however, preoccupied with
the draft international declaration of human rights, and gave the
genocide convention only cursory attention. The Commission referred
the matter back to ECOSOC, expressing the view that the draft con-
vention represented ‘an appropriate basis for urgent consideration and

! Ibid., pp. 9-10. "> UN Doc. E/AC.25/SR.24, p. 10.
133 UN Doc. E/AC.25/SR.20, p. 4. *** Ibid, p. 5. > Ibid, p. 6.
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action by the ECOSOC and the General Assembly during their coming
sessions’.'”

The draft convention was also discussed at the third session of the
Commission on Narcotic Drugs.'”” The Commission expressed its
discontent at the fact that the report of the Ad Hoc Committee did not
condemn the suppression of a people with narcotic drugs. It said it was
‘profoundly shocked by the fact that the Japanese occupation authorities
in North-eastern China utilized narcotic drugs ... for the purpose of
undermining the resistance and impairing the physical and mental
wellbeing of the Chinese people’. The Commission warned that narcotic
drugs might eventually constitute ‘a powerful instrument of the most
hideous crime against mankind’ and urged ECOSOC to ‘ensure that
the use of narcotics as an instrument of committing a crime of this
nature be covered by the proposed Convention on the Prevention and
Punishment of Genocide’.'”

ECOSOC discussed the draft convention only summarily at its
August 1948 session before submitting it unchanged to the General
Assembly.”” As John Humphrey’s diaries report: ‘Partly because of
Lemkin’s lobbying and other efforts the public has become extremely
interested in genocide and any postponement of the question now by
Council would affect the latter’s prestige.’

The third session of the General Assembly

The United Nations General Assembly held its third session at the Palais
de Chaillot in Paris. Two draft instruments of momentous importance
for the era of human rights were on the agenda, the ‘international
declaration of human rights’ and the convention on genocide. The
declaration occupied the time of the General Assembly’s Third Com-
mittee for several weeks, and was finally adopted on 10 December 1948
as the Universal Declaration of Human Rights.'*' The eventual Con-
vention on the Prevention and Punishment of the Crime of Genocide
was adopted by the plenary Assembly one day earlier, on 9 December
1948, following detailed debate in the Sixth Committee, accompanied

1% UN Doc. E/800, pp. 8-9. The Soviet Union included a dissenting statement in the
Commission’s report charging that the Ad Hoc Committee draft did not provide
‘a sufficiently effective instrument to combat genocide’.

17 UN Doc. E/799, para. 17.  "*® Ibid. *° UN Doc. E/SR.218-219.

10 Hobbins, On the Edge, p. 30.

141 Universal Declaration of Human Rights, GA Res. 217 A (III), UN Doc. A/810.
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by two related resolutions, one calling for the establishment of an
international criminal court,'** the other concerning the application of
the Convention to dependent territories.'*’

At the beginning of the Assembly session, the report of the Economic
and Social Council on the draft genocide convention, including the
instrument prepared by the Ad Hoc Committee, was referred to its
Sixth Committee.'** The Ad Hoc Committee draft was debated by the
Sixth Committee from 28 September 1948 to 2 December 1948."** After
detailed article-by-article consideration, the Committee assigned its
revised text of the convention to a drafting committee composed of
representatives of Australia, Belgium, Brazil, China, Czechoslovakia,
Egypt, France, Iran, Poland, the Soviet Union, the United Kingdom, the
United States and Uruguay.'*® The drafting committee’s text and the
accompanying report'*” were then returned to the Sixth Committee for
adoption.

Preliminary matters

At the outset of the debates in the Sixth Committee at the end of
September 1948, some delegations proposed that the convention be
referred for further study to the nascent International Law Commission.'**
They argued that the Commission was an expert body, best qualified to
prepare legal documents. This was nothing more than a tactic aimed at
delaying adoption.'* Similarly, New Zealand said the draft convention
had not been adequately studied, and proposed that it be examined further
by member States, the Economic and Social Council, and the Commission
on Human Rights."”” Some delegations, such as Belgium, preferred that

42 <Study by the International Law Commission of the Question of an International

Criminal Jurisdiction’, GA Res. 216 B (III).

‘Application with Respect to Dependent Territories, of the Convention on the Pre-

vention and Punishment of the Crime of Genocide’, GA Res. 216 C (III).

144 UN Doc. A/PV/142. 5 See Drost, Genocide, pp. 54-136.

146 Created at the 104th meeting. Australia, Brazil, Iran and Czechoslovakia were added at
the 105th meeting. At the 108th meeting, Uruguay replaced Cuba, whose representative
could no longer participate.

'“7 UN Doc. A/C.6/288; UN Doc. A/C.6/289.

18 UN Doc. A/C.6/SR.64 (Egeland, South Africa); UN Doc. A/C.6/SR.65 (Arancibia Lazo,

Chile).

See the comments of Raafat of Egypt, Chaumont of France and Spiropoulos of Greece:

UN Doc. A/C.6/SR.63; and Pérez-Perozo of Venezuela, Kaeckenbeeck of Belgium and

Paredes of the Philippines: UN Doc. A/C.6/SR.65.

150 UN Doc. A/C.6/SR.65 (Reid, New Zealand).

143

149
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the General Assembly adopt only a declaration on genocide, a view sup-
ported by the Dominican Republic.'”" Sir Hartley Shawcross of the United
Kingdom said he was not ‘enthusiastic’ about the draft convention, adding
that member States would be deluded to think adoption of such a con-
vention would give people a greater sense of security or would diminish
dangers of persecution on racial, religious or national grounds. He noted
that physical genocide was already punishable by law as murder, and that
cultural genocide was a question of fundamental rights better addressed
elsewhere.'””

Initally, then, these efforts to block the convention had to be over-
come. Leading the opposition to them, the United States urged negoti-
ation and prompt adoption of the convention. ‘Having regard to the
troubled state of the world, it was essential that the convention should be
adopted as soon as possible, before the memory of the barbarous crimes
which had been committed faded from the minds of men’, said Ernest A.
Gross. The United States launched the debate in the Sixth Committee
with an oddly phrased resolution: “The Committee decides not to refer to
the International Law Commission the preparation of the final text of the
convention on genocide, and to proceed with the preparation of such
said text for submission to this session of the Assembly.”'”” The Soviet
Union, although quite critical of the Ad Hoc Committee draft, was also
opposed to sending the draft to a committee or to the International Law
Commission for further study, and eager to proceed with clause-by-
clause study.'” In the end, a proposal by South Africa,'”” supported by
the United Kingdom,1 % to refer the draft convention to the International
Law Commission was convincingly defeated.'”” Then the Committee
agreed to article-by-article consideration of the Ad Hoc Committee

draft."”®

15U 1bid. (Messina, Dominican Republic).

152 UN Doc. A/C.6/SR.64 (Shawcross, United Kingdom).

133 UN Doc. A/C.6/208. See also UN Doc. A/C.6/SR.63 (Dignam, Australia); UN Doc.
A/C.6/SR.65 (Lapointe, Canada); and UN Doc. A/C.6/SR.66 (Abdoh, Iran).

154 UN Doc. A/C.6/SR.64 (Morozov, Soviet Union). See also UN Doc. A/C.6/SR.66
(Prochazka, Czechoslovakia).

'35 UN Doc. A/C.6/SR.66 (Egeland, South Africa).

156 Ihid. (Shawcross, United Kingdom).

157 Ibid. (twenty-seven in favour, eleven against, with nine abstentions).

The United States proposal (UN Doc. A/C.6/208) was adopted by thirty-eight to seven,

with four abstentions: UN Doc. A/C.6/SR.66. A resolution, presented by the Philippines

(UN Doc. A/C.6/213), calling for an article-by-article study of the draft, was adopted:

UN Doc. A/C.6/SR.66 (forty-eight in favour, with one abstention).
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Then disagreement arose regarding the order in which the draft
would be discussed. The Soviet Union insisted this begin with the
preamble, so as to clarify the basic principles involved,'”” while others
preferred this be left to the end, as the preamble merely repeated the
principles set out in the substantive provisions.'®” The Committee
resolved to begin debate with article I of the Ad Hoc Committee draft,
and leave the preamble for later.'®!

Article-by-article study

Article T of the Convention, as eventually adopted is, in any case,
somewhat ‘preambular’, and as a result many of the issues were debated
twice.'®> One of them is the nature of the crime, that is, whether genocide
is an autonomous infraction or a form of crime against humanity. France
had prepared a rival draft convention, and article I of that text began by
affirming that ‘[tJhe crime against humanity known as genocide is an
attack on the life of a human group or of an individual as a member of

such group, particularly by reason of his nationality, race, religion or

opmlons’.“’ This was, of course, connected with the idea, included in the

final version of article I, that genocide was a crime that could be com-
mitted in time of peace or of war.'®* Crimes against humanity were still
widely believed to be crimes that could only be committed during armed

159 UN Doc. A/C.6/SR.66 (Morozov, Soviet Union). Supported by Haiti, Yugoslavia,
Poland, Czechoslovakia and Venezuela.

199 UN Doc. A/C.6/SR.66 (Spiropoulos, Greece). Supported by Egypt, Cuba and Australia.

161 A Soviet proposal to discuss the preamble and art. I at the same time was rejected: UN
Doc. A/C.6/SR.66 (thirty-two in favour, eleven against, with six abstentions). Then,
Iran’s proposal to begin with art. I was adopted (thirty-six in favour, four against, with
seven abstentions).

192 The Soviet Union (UN Doc. A/C.6/215/Rev.1) and Iran (UN Doc. A/C.6/218) felt that
art. I was so ‘preambular’ that it ought to be left out altogether and incorporated in the
preamble.

163 UN Doc. A/C.6/211, art. . See also UN Doc. A/C.6/SR.67 (Chaumont, France). France
had been concerned that its own proposal would be forgotten if the Committee studied
the Ad Hoc Committee draft. The chair assured the French representative that this was
not the case: UN Doc. A/C.6/SR.66 (Alfaro, chair).

164 See the following comments: UN Doc. A/C.6/SR.67 (Amado, Brazil); ibid. (Morozov,
Soviet Union); and UN Doc. A/C.6/SR.68 (de Beus, Netherlands). According to the
Commission of Experts on Rwanda, prior to the adoption of art. I, ‘genocide was not
specifically prohibited by international law except in laws of war’. The Commission said
that art. I of the Convention ‘represented an advance in international law’ for this
reason: ‘Final Report of the Commission of Experts Established Pursuant to Security
Council Resolution 935 (1994)’, UN Doc. S/1995/1405, annex, para. 150.
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conflict, a consequence of the Nuremberg jurisprudence. Some nations
thought it important to affirm that genocide was a crime under inter-
national law,'®” while others found this to be unnecessary.'®

The basis of article I was not the Ad Hoc Committee draft, but rather
an amendment proposed by the Netherlands: “The High Contracting
Parties reaffirm that genocide is a crime under international law, which
they undertake to prevent and to punish, in accordance with the follow-
ing articles.’'®” The Soviet Union unsuccessfully urged deletion of the
phrase ‘under international law’.'°® An amendment by the United
Kingdom to insert ‘whether committed in time of peace or of war’ after
the words ‘under international law’ was easily adopted.'®” The final text
stated ‘[t]he High Contracting Parties confirm that genocide is a crime
under international law whether committed in time of peace or of war,
which they undertake to prevent and to punish’,'’" although several
delegations expressed reservations and indicated they wanted to come
back to the point when the preamble was being reviewed.

Perhaps the most intriguing phrase in article I is the obligation upon
States to prevent and punish genocide, added in the Sixth Committee
upon proposals from Belgium'’' and Iran.'”* Belgium argued that
article I, as drafted by the Ad Hoc Committee, did nothing more than
reproduce the text of General Assembly Resolution 96(I). Because the
purpose of a convention was to create obligations, ‘it was preferable that
the undertaking to prevent and suppress the crime of genocide which
appeared at the end of the preamble, should constitute the text of article
I of the convention’.'”” Yet, while the final Convention has much to say
about punishment of genocide, there is little to suggest what prevention
of genocide really means. Certainly, nothing in the debates about article
I provides the slightest clue as to the scope of the obligation to prevent.

Articles II and III are the heart of the Convention.'”* They define
the crime, as well as the modalities of its commission. In the Sixth

' UN Doc. A/C.6/SR.67 (Raafat, Egypt).

166 Ihid. (Bartos, Yugoslavia); ibid. (Morozov, Soviet Union). 167 UN Doc. A/C.6/220.

198 UN Doc. A/C.6/SR.68 (thirty-six in favour, three against, with seven abstentions).

Ibid. (thirty in favour, seven against, with six abstentions).

170 UN Doc. A/C.6/256; UN Doc. A/C.6/SR.68 (thirty-seven in favour, three against, with

two abstentions).

UN Doc. A/C.6/217. 7 UN Doc. A/C.6/SR.68 (Abdoh, Iran).

73 UN Doc. A/C.6/SR.67 (Kaeckenbeeck, Belgium).

7% The drafting of art. II is considered in detail in chapters 3, 4 and 5 at pp. 120~1, 173-5
and 257-60 below respectively. For the drafting of art. III, see chapter 6, pp. 310-12
below.
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Committee, the debate returned to issues that had been bruited since the
first days of the drafting: definition of the intentional element; inclusion
of political groups among the victims of genocide; and treatment of
cultural genocide as an act of genocide. Article II consists of an enu-
meration of ‘acts of genocide’, but actually begins by delimiting the
intentional element of the crime: ‘genocide means any of the following
acts committed with intent to destroy, in whole or in part, a national,
ethnical, racial or religious group, as such’. The Sixth Committee of the
General Assembly made four changes to the Ad Hoc Committee draft: it
eliminated the word ‘deliberate’ before ‘acts’; it incorporated the quali-
fication that genocide need not involve the total destruction of a group,
but can also occur where destruction is only partial; it redefined the
notion of protected ‘groups’, adding ‘ethnical’ and removing ‘political’;
and it replaced the suggestion that genocide was committed ‘on grounds
of the national or racial origin, religious belief, or political opinion of its
members’ with the enigmatic words ‘as such’. The Sixth Committee
agreed without difficulty to include a list of ‘acts’ of genocide and, after
considerable debate, decided that this should be exhaustive and not
indicative. It also voted to limit the punishable acts to physical and
biological genocide, excluding cultural genocide, which several delegates
said should be addressed elsewhere in the United Nations as a human
rights issue.'””

Article III of the Convention lists what the Ad Hoc Committee
labelled ‘punishable acts’, and raises issues relating to criminal partici-
pation as well as incomplete or inchoate offences. It begins “The fol-
lowing acts shall be punishable’ and is followed by five paragraphs
setting out the various acts. The first paragraph of article III consists of
the word ‘genocide’, and in effect refers the interpreter back to article II,
where genocide is defined. This did not give rise to any real difficulty in
the Sixth Committee. The remaining four paragraphs are what the
Convention refers to as ‘other acts’. The debate in the Sixth Committee
involved questions of comparative criminal law, with delegates search-
ing for common ground as to the meaning of such terms as conspiracy,
complicity and attempt. The third paragraph, dealing with direct and
public incitement to commit genocide, was the most controversial of
these provisions. Some delegations argued for its deletion, fearing it
might encroach upon freedom of expression. The Soviet Union tried
to push the incitement issue even further, with an additional act of

75 UN Doc. A/C.6/SR.83.
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genocide: ‘All forms of public propaganda (Press, radio, cinema, etc.)
aimed at inciting racial, national or religious enmities or hatreds or at
provoking the commission of acts of genocide.”'’® This obviously went
well beyond ‘direct incitement’. A similar proposal had been rejected by
the Ad Hoc Committee, and the Sixth Committee reacted no differ-
ently.'”’

It should be borne in mind that, when the debate took place, the
Committee had already agreed to include genocide of political groups
within the text, a decision it later reversed. This context undoubtedly
influenced attitudes towards the hate propaganda amendment. The
fourth paragraph of article III defines ‘attempt’ as an act of genocide. In
the Sixth Committee there was no debate whatsoever about the text, and
there were no amendments. It was adopted unanimously.'”” But, as in
the case of incitement, the Soviet delegation made a similar, unsuccessful
effort to enlarge the scope of attempted genocide with an amendment
concerning ‘preparatory acts’, which encompassed ‘studies and research
for the purpose of developing the technique of genocide; setting up
of installations, manufacturing, obtaining, possessing or supplying of
articles or substances with the knowledge that they are intended for
genocide; issuing instructions or orders and distributing tasks with
a view to committing genocide’.'””

Article IV concerns the defence of ‘official capacity’, by which rulers
or heads of government or armed forces attempt to avoid criminal
liability."® The debate revealed sharply differing opinions about the
Convention’s purpose. Article IV vexed the drafting committee, and the
chair reported that the wording ‘had satisfied none of the members.""'
The debate spilled over onto ancillary issues, notably the creation of an
international criminal court susceptible of prosecuting such officials.
The United Kingdom observed that article IV was predicated on the
creation of an international penal tribunal. For France, this was ‘the
essential purpose of the convention on genocide’. According to Charles
Chaumont, ‘[t]he convention would be a mere accumulation of entirely
ineffective formulas, if such a court were not established within a
reasonable period’.'®”

76 UN Doc. A/C.6/215/Rev.1. 77 UN Doc. A/C.6/SR.87. '7® UN Doc. A/C.6/SR.85.
17 UN Doc. A/C.6/215/Rev.1.

180 The drafting of art. IV is discussed in detail in chapter 7, pp. 371-4 below.

181 UN Doc. A/C.6/SR.128 (Amado, Brazil).

182 UN Doc. A/C.6/SR.95 (Chaumont, France).

®
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Article V imposes upon States parties an obligation to take the necessary
legislative measures to give effect to the Convention.'®” As the Belgian
Kaeckenbeeck explained, the article involved States in ‘an obligation to
introduce the definition of genocide and the penalties envisaged for it into
their own penal codes, and also to determine the competent jurisdiction
and the procedure to be followed”.'®* That this entailed penalties may have
been obvious, but the Soviet Union insisted upon an explicit amendment
to this effect.'® The Committee adopted a revised text, but then reopened
the debate a few days later in order to correct the impression that the
provision pertained only to penal measures. The final version of article V
makes it clear that criminal law is merely one of the areas in which States
are required to enact necessary legislation.

Article VI deals with jurisdiction for the prosecution of genocide, from
the standpoint of both domestic and international courts.'*® With respect
to the former, the central issue was universal jurisdiction, already rec-
ognized in certain other treaties dealing with international crimes. The
Sixth Committee rejected universal jurisdiction and opted for territorial
jurisdiction. With respect to international courts, the major question was
creation of an international jurisdiction. The original Secretariat draft
included draft statutes for such a court. The Ad Hoc Committee had
endorsed the idea of the creation of the international criminal court as an
alternative to jurisdiction of the territorial state. Reference to an inter-
national court was eliminated in an initial vote of the Sixth Committee,
but was successfully reintroduced by the United States.

Article VII concerns extradition, and was rendered particularly
important in light of Article VI, which declared that as a general rule
genocide suspects will be tried in the territory where the crime took
place."®” It was important to eliminate the possibility that offenders
would invoke the political offence exception to extradition, which is
widely recognized in extradition treaties as well as at customary law.'*®
But the debates made it clear that States whose legislation did not
provide for extradition of their own nationals would be under no
obligation to grant this."®’

'8 The drafting of art. V is discussed in detail in chapter 8, pp. 401-3 below.

184 UN Doc. A/C.6/SR.93 (Kaeckenbeeck, Belgium).

185 UN Doc. A/C.6/215/Rev.1; UN Doc. A/C.6/SR.93 (Morozov, Soviet Union).

'8 The drafting of art. VI is considered in detail in chapter 8, pp. 411-16 and 44454
below.

87 The drafting of art. VII is considered in detail in chapter 8, pp. 472—4 below.

'8 UN Doc. A/C.6/217.  '*° UN Doc. A/C.6/SR.95 (Alfaro, chair).
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Article VIII affirms the right of all States parties to call upon the
competent organs of the United Nations to take such action under
the Charter of the United Nations as they consider appropriate for the
prevention and suppression of acts of genocide.'”’ In fact, it declares
nothing more than something to which all member States of the United
Nations are entitled in any case, although theoretically it extends this
right to a handful of non-member States, such as Switzerland. The
Soviets had sought a provision requiring States to address the Security
Council, but this met with opposition. The Sixth Committee actually
voted to delete article VIIL'' but Australia successfully revived the
provision in a subsequent debate.'”?

Article IX is a compromissory clause, conferring jurisdiction on
the International Court of Justice in the case of disputes concerning
the interpretation, application or fulfilment of the Convention.'”” The
United Kingdom, which had not participated in the Ad Hoc Committee
and which believed the convention really concerned State rather than
individual liability, was particularly enthusiastic about this provision.
Yet there appeared to be much confusion about what it really meant.
France and Belgium presumed it dealt with State responsibility, while
the Philippines thought it concerned State crimes.'”*

A Soviet Union amendment pledging States parties to disband and
prohibit organizations that incite racial hatred or the commission of
genocidal acts was defeated.”” The Ad Hoc Committee had rejected a
similar proposal. In the Sixth Committee, France had attempted to help
the Soviet proposal with a friendly amendment, but the Soviets were not
seduced and refused to accept it.'”

After drafting the technical or ‘protocolar’ clauses,'”’ the Sixth
Committee turned to the question that logically belonged at the
beginning but that it had agreed to leave for the end: the preamble. In its
final version, the preamble consists of three succinct sentences. The first

190
19

The drafting of art. VIII is considered in detail in chapter 10, pp. 534-8 below.

UN Doc. A/C.6/SR.101.

2 UN Doc. A/C.6/265; UN Doc. A/C.6/SR.105 (Dignam, Australia).

193 The drafting of art. IX is considered in detail in chapter 9, pp. 495-9 below.

194 UN Doc. A/C.6/SR.105 (eighteen in favour, two against, with fifteen abstentions).

19> UN Doc. A/C.6/215/Rev.1: “The High Contracting Parties pledge themselves to disband
and prohibit any organizations aimed at inciting racial, national or religious hatred or
the commission of acts of genocide.’

' UN Doc. A/C.6/SR.107.

197 The drafting of the protocolar clauses is discussed in detail in chapter 11, pp. 593640

below.
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refers to General Assembly Resolution 96(I), observing that ‘genocide is
a crime under international law, contrary to the spirit and aims of the
United Nations and condemned by the civilized world’. The second
recognizes that at all periods of history genocide has inflicted great
losses on humanity. The final paragraph states that, in order to liberate
mankind from such an odious scourge, international co-operation is
required.

Several States altogether opposed including a preamble.'”® The Sixth
Committee set aside the Ad Hoc Committee draft and conducted its
debate around a new Venezuelan proposal,’” described by John Maktos
of the United States as ‘a unified and highly satisfactory text, which was
likely to rally a great number of votes’.””’ Venezuela explained that it
had endeavoured to draft a preamble that would be as short as possible,
that would have a historical basis, showing that genocide had existed
long before the rise of fascism and Nazism, but that would omit any
reference to the Nuremberg Tribunal, as genocide was distinct from
crimes against humanity.””’ Because the chair had ruled that the
Venezuelan proposal would be debated first,””* the Soviets, who had a
far more lengthy draft preamble of their own,””” introduced amend-
ments to the Venezuelan draft that they believed belonged within the
preamble.””* France too had proposals, of which the most significant
was addition of a reference to the Nuremberg judgment.”””

198 UN Doc. A/C.6/SR.109 (Manini y Rios, Uruguay); ibid. (Dihigo, Cuba); ibid. (Abdoh,
Iran); ibid. (Amado, Brazil).

2 UN Doc. A/C.6/261: ‘The High Contracting Parties, Considering that the General
Assembly of the United Nations has declared in its resolution 96(I) of 11 December
1946 that genocide is a crime under international law, contrary to the spirit and aims of
the United Nations and which the civilized world condemns, Recognizing that at all
periods of history genocide has inflicted great losses on humanity, and Being convinced
that, in order to liberate mankind from such an odious scourge, international co-
operation is required; Hereby agree as hereinafter provided. . .

200 UN Doc. A/C.6/SR.109 (Maktos, United States).

201 Ibid. (Pérez-Perozo, Venezuela).

202 UN Doc. A/C.6/SR.110 (Morozov, Soviet Union).  2°> UN Doc. A/C.6/215/Rev.1.

%% 'UN Doc. A/C.6/273: ‘1. After the words “has inflicted great losses on humanity”, insert
a comma and add the words “while recent events provide evidence that genocide is
organically bound up with fascism-nazism and other similar race ‘theories’ which
preach racial and national hatred, the domination of the so-called higher races and the
extermination of the so-called lower races”. 2. After the words “from such an odious
scourge”, add the words “and to prevent and punish genocide”.’

295 UN Doc. A/C.6/267. ‘3. Substitute the following for the third sub-paragraph: “Having
taken note of the legal precedent established by the judgment of the International
Military Tribunal at Niirnberg of 30 September—1 October 1946”. The Soviet
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There was no real disagreement with reference to the historical basis
of the crime of genocide, and recognition that it had existed long before
the adoption of the Convention or of General Assembly Resolution
96(I). The Soviets, however, also believed it was important to refer
to recent history or events,’” and to indicate that genocide was
‘organically bound up with fascism-nazism’ and similar ideologies.”’
Venezuela refused to accept the amendment, explaining that the Con-
vention was directed against genocide and not fascism-Nazism. ‘The
statement that genocide was organically bound up with fascism-nazism
was not historically accurate, as acts of genocide had been committed as
recently as the previous year without having any connection with such
theories’, said Victor M. Pérez-Perozo.’"® The United States agreed with
Venezuela, adding that this could suggest that acts of genocide com-
mitted for other motives might not be punishable.””” Egypt also
opposed the Soviet amendment: ‘instances of genocide were to be found
in the far more distant past, instances which had no connexion at all
with theories of racial superiority’.”’” On a roll-call vote, the Soviet
proposal was decisively rejected.”’’ The Soviets also proposed that ref-
erence to ‘prevention and punishment’ as purposes of the Convention
be included in the preamble. The idea was hardly controversial, because
it was also found in article I, already adopted by the Sixth Committee,
but the Soviet suggestion was not taken up.”'"”

A number of reasons were advanced for excluding any reference to the
Nuremberg judgment. Several States feared this would confuse geno-
cide with crimes against humanity, and consequently limit the concept,
because crimes against humanity had received a relatively restrictive
interpretation at Nuremberg, notably in the requirement that they be

preamble, UN Doc. A/C.6/215/Rev.1, included a similar paragraph: ‘Having taken note
of the fact that the International Military Tribunal at Niirnberg in its judgments of
30 September—1 October 1946 has punished under a different legal description certain
persons who have committed acts similar to those which the present Convention aims
at punishing.’

206 UN Doc. A/C.6/SR.110 (Morozov, Soviet Union). 27 UN Doc. A/C.6/273.

208 UN Doc. A/C.6/SR.110 (Pérez-Perozo, Venezuela).

209 Ibid. (Maktos, United States).

219 Ibid. (Raafat, Egypt). See also ibid. (Abdoh, Iran).

21 Ibid. The Soviets reintroduced the proposal in the General Assembly on 9 December
1948, where the amendment (UN Doc. A/766) was rejected by thirty-four to seven, with
ten abstentions.

212 UN Doc. A/C.6/SR.110 (twenty-three in favour, fifteen against, with six abstentions).
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committed in relation to international armed conflict.”"” According to
the United States, genocide was a new concept that originated in General
Assembly Resolution 96(I) and ‘did not need to be propped up by any
precedents’.”'* Jean Spiropoulos explained, but to no avail, that this was
a misunderstanding of the Nuremberg jurisprudence. ‘That Tribunal
had, in fact, dealt with crimes committed in peace-time, crimes com-
mitted in war-time and crimes against humanity whether committed in
peace- or war-time, as article 6(c) of the Nurnberg Charter showed. In
[his opinion], genocide belonged to the category of crimes against
humanity, as defined by that article.””'” The Chinese were unhappy with
reference to the Nuremberg judgment because there was no corres-
ponding mention of the Tokyo Tribunal, an objection that the United
States considered reasonable.”’® It was also argued that the General
Assembly had assigned the International Law Commission the task of
drafting the ‘Nuremberg Principles’ and the genocide convention should
not prejudice the process.”'” But the debate betrayed dissatisfaction with
the Nuremberg judgment, particularly among Latin-American States.
Peru said that: “The trials had been an improvization, made necessary by
exceptional circumstances resulting from the war, and had disregarded
the rule nullum crimen sine lege, which meant that any penal sanction
must be based on a law existing at the time of the perpetration of the
crime to be punished.”*'® The issue never formally came to a vote. The
chair ruled that the Venezuelan amendment as a whole should be
decided, and its adoption”'” obviated the need to consider any other
proposals.

213 UN Doc. A/C.6/SR.109 (Correa, Ecuador); ibid. (Azkoul, Lebanon); ibid. (Manini y
Rios, Uruguay); ibid. (Dihigo, Cuba); ibid. (Abdoh, Iran); UN Doc. A/C.6/SR.110
(Agha Shahi, Pakistan); ibid. (Pérez-Perozo, Venezuela).

214 UN Doc. A/C.6/SR.109 (Maktos, United States).

21> Ibid. (Spiropoulos, Greece). Spiropoulos was only partially correct in indicating that

the Nuremberg judgment had ‘dealt with crimes committed in peacetime’. Pre-war

crimes were discussed by the judgment, but they did not result in any convictions given
the Tribunal’s conclusion about the scope of its jurisdiction.

Ibid. (Maktos, United States). Syria agreed, urging a preambular reference to the Tokyo

judgment: ibid. (Tarazi, Syria). This was indeed a curious suggestion, because, while

evidence of grave crimes against humanity was presented to the Tokyo Tribunal, it was
not seriously claimed that the Japanese engaged in genocide.

217 UN Doc. A/C.6/SR.110 (Azkoul, Lebanon).

218 UN Doc. A/C.6/SR.109 (Maurtua, Peru). See also UN Doc. A/C.6/SR.110 (Maurtua,
Peru); UN Doc. A/C.6/SR.109 (Messina, Dominican Republic); UN Doc. A/C.6/SR.110
(Abdoh, Iran); and ibid. (Dihigo, Cuba).

1% Ibid. (thirty-eight in favour, nine against, with five abstentions).
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The Sixth Committee completed its consideration of the draft con-
vention on 2 December 1948. The draft resolution and the draft
convention were adopted by thirty votes to none, with eight absten-
tions.””” Following the vote, Gerald Fitzmaurice explained that the United
Kingdom had abstained in order to indicate its reservations. The United
Kingdom considered it preferable not to go beyond the scope of General
Assembly Resolution 96(I), and for this reason had not participated
in the Ad Hoc Committee. For the United Kingdom, the Convention
approached genocide from the wrong angle, the responsibility of indi-
viduals, whereas it was really governments that had to be the focus.?*!
Poland said that it had abstained because of the text’s failure to prohibit
hate propaganda and measures aimed against a nation’s art and culture.”*
Yugoslavia made a similar intervention.””> Czechoslovakia regretted the
inability of the Convention to prevent genocide.””* Finally, France
expressed its reservations about certain provisions, adding that ‘the
principle of an international criminal court had, irreversibly, become part
of statute law. It was because that principle had been introduced that
France was able to sign the convention.**

Two resolutions were adopted at the same time as the Convention.
The first noted that the discussion of the Convention had ‘raised the
question of the desirability and possibility of having persons charged
with genocide tried by a competent international tribunal’. The reso-
lution stated that there would be ‘an increasing need of an international
judicial organ for the trial of certain crimes under international law” and
invited the International Law Commission ‘to study the desirability and
possibility of establishing an international judicial organ for the trial of
persons charged with genocide or other crimes over which jurisdiction
will be conferred upon that organ by international conventions’. The
General Assembly requested the Commission to consider whether
establishing a criminal chamber of the International Court of Justice
might do this.””® A second resolution recommended that States parties
to the Convention which administer dependent territories ‘take such

220 UN Doc. A/C.6/SR.132. Tran subsequently apologized for its absence during the vote,

but indicated its support: UN Doc. A/C.6/SR.133 (Abdoh, Iran).

UN Doc. A/C.6/SR.132 (Fitzmaurice, United Kingdom).

222 UN Doc. A/C.6/SR.133 (Litauer, Poland). *?* Ibid. (Kacijan, Yugoslavia).

2% Ibid. (Augenthaler, Czechoslovakia). 225 Ibid. (Chaumont, France).

226 <Study by the International Law Commission of the Question of an International
Criminal Jurisdiction’, GA Res. 260 B (III) (twenty-seven in favour, five against, with
six abstentions).

22
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measures as are necessary and feasible to enable the provisions of the
Convention to be extended to those territories as soon as possible’.”””
The Sixth Committee draft was submitted to the General Assembly
on 9 December 1948, in the form of a resolution to which was annexed
the text, as prepared by the drafting committee, and the two accom-
panying resolutions.””® The Soviet Union proposed a series of amend-
ments, in effect returning to the points it had unsuccessfully advanced in
the sessions of the Sixth Committee: reference to racial hatred and
Nazism in the preamble, disbanding of racist organizations, prohibition
of cultural genocide, rejection of an international criminal jurisdiction,
and automatic application to non-self-governing territories.””” Vene-
zuela also proposed an amendment prohibiting cultural genocide by
adding a sixth paragraph to the list of punishable acts in article II.**’
Venezuela withdrew its amendment after determining it could not rally
sufficient support. The Soviet amendments were all rejected.””’ The
Convention itself was adopted on a roll-call vote, by fifty-six to none.
The resolution concerning the international criminal tribunal was adopted
by forty-three to six, with three abstentions, and the resolution on non-
self-governing territories was adopted by fifty votes, with one abstention.

Subsequent developments

There have been several efforts by international institutions to develop
further the norms of the Convention. Four legal instruments are pri-
marily involved: the draft Code of Crimes Against the Peace and
Security of Mankind, prepared by the International Law Commission;
the Rome Statute of the International Criminal Court, adopted by the
1998 Diplomatic Conference; and the statutes of the ad hoc tribunals for
the former Yugoslavia and Rwanda, whose author is the United Nations
Security Council. The drafting of these instruments is of interest not
only from the standpoint of interpretation of the texts in their own
right, but also as an aid to construing the Convention itself.

227 “Application with Respect to Dependent Territories, of the Convention on the Pre-

vention and Punishment of the Crime of Genocide’, GA Res. 260 C (III) (twenty-nine
in favour, with seven abstentions).

228 UN Doc. A/C.6/289; UN Doc. A/760 and A/760/Corr.2.

229 UN Doc. A/760. For Morozov’s speech, see UN Doc. A/PV.178.

230 UN Doc. A/770: ‘Systematic Destruction of Religious Edifices, Schools or Libraries of
the Group’.

1 UN Doc. A/PV.178.
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The Draft Code of Crimes Against the Peace and Security
of Mankind

At its second session in 1947, the General Assembly asked the Inter-
national Law Commission to prepare a draft code of offences against the
peace and security of mankind, an idea that apparently originated with
the presiding judge of the Nuremberg Tribunal in a letter to President
Truman following the final judgment.””” The General Assembly reso-
lution also directed the Commission to ‘[f]ormulate the principles of
international law recognized in the Charter of the Niuirnberg Tribunal
and in the judgment of the Tribunal’. The Commission was to indicate
‘clearly the place to be accorded’ to the Nuremberg Principles in the draft
code of offences.””” The Nuremberg Principles were completed in
1950.°* However, the Commission only proceeded sporadically on the
draft code, completing its work in 1996. In the final version, genocide is
defined as one of the crimes against the peace and security of mankind.
In the course of the half-century during which it studied the subject, the
Commission periodically addressed issues relating to the law of genocide.

The initial ‘draft code of offences against the peace and security of
mankind’ was prepared for the International Law Commission by Special
Rapporteur Jean Spiropoulos in 1950. Crime No. VIII consisted of two
components, genocide and crimes against humanity. The provision was
drawn from article II of the Genocide Convention and article VI(c) of the
London Charter.”” ‘That genocide cannot be omitted from the draft
code should not be questioned’, wrote Spiropoulos in his report.”” He
added that the distinction between genocide and crimes against
humanity was ‘not easy to draw’, citing the commentary in the case
reports of post-war trials, where it was said: ‘While the two concepts may
overlap, genocide is different from crimes against humanity in that, to
prove it, no connexion with war need be shown and, on the other hand,

232 UN Doc. A/CN.4/5, pp- 11 and 12; ‘Question of International Criminal Jurisdiction’,

UN Doc. A/CN.4/15, para. 111.
233 GA Res. 177(11), para. (b).
24 Yearbook . . . 1950, Vol. 11, paras. 95-127. In the Principles, the Commission confirmed
the relationship between crimes against humanity and armed conflict. It said it did not
exclude the possibility that crimes against humanity could be committed in time of
peace, to the extent that they took place ‘before a war in connexion with crimes against
peace’ (ibid., para. 123).
‘Report by J. Spiropoulos, Special Rapporteur’, UN Doc. A/CN.4/25, para. 64.
236 1bid., para. 66.
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genocide is aimed against groups whereas crimes against humanity do
not necessarily involve offences against or persecutions of groups.’””’

Several members of the International Law Commission questioned
whether to include genocide, as the crime could be committed in time
of peace, and they believed that they were drafting a code applicable
only to wartime.”® The United States indicated that it favoured
inclusion of genocide in the draft code.””” The debate at the 1950 session
of the Commission suggests a malaise with the Genocide Convention,
which had not yet come into force. Some Commission members noted
that no great power had yet ratified the instrument, implying that this
imperilled its future success. The absence of protection of political
groups in the Convention definition was also criticized.”*’

In a memorandum for the Secretariat on the Spiropoulos draft,
Vespasian V. Pella, one of the international criminal law experts retained
by the Secretariat in 1947 to work on the initial draft of the Convention,
opposed the inclusion of genocide. According to Pella, genocide and
crimes against humanity (whose incorporation in the code he sup-
ported) overlapped considerably. But there was a significant distinction
because, unlike genocide as defined in the Convention, crimes against
humanity, as set out in article 6(c) of the Nuremberg Charter, covered
persecution on political grounds. Pella observed that General Assembly
Resolution 96(I), which referred to political groups, was ‘tout a fait
indépendante’ of the Genocide Convention. He went so far as to claim
that it would go against the decisions of the General Assembly to include
genocide in the draft code.”*' The Secretariat took care to note that
the document expressed Pella’s personal views and did not necessarily
represent its own position. The International Law Commission subse-
quently rejected Pella’s somewhat extreme assessment.”*”

For the 1951 session, Jean Spiropoulos prepared a revised draft
code.”*’ His new text modified slightly the Convention definition, spe-
cifying that acts of genocide could be committed ‘by the authorities of a

7 Ibid., para. 65.  *** Yearbook . .. 1950, Vol. I, 59th meeting, pp. 138—44.

239 Ibid., 61st meeting, p. 162, para. 82b. See also UN Doc. A/CN.4/19, Part II.

240 Ibid., 59th meeting, p. 144, paras. 79a, 80 and 81.

241 Mémorandum présenté par le Secrétariat’, UN Doc. A/CN.4/39, para. 141. See also
Vespasian V. Pella, ‘La codification du droit pénal international’, (1952) 56 Revue
geénérale de droit international public, p. 398.

‘Fourth Report on the Draft Code of Offences Against the Peace and Security of Mankind,
by Mr Doudou Thiam, Special Rapporteur’, UN Doc. A/CN.4/398, paras. 50-1.

% UN Doc. A/CN.4/44.
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State or by private individuals’, language borrowed from article IV and in
no way incompatible with the Convention in a substantive sense. He also
added the word ‘including’ at the end of the chapeau of the definition,
just prior to the enumeration of the acts of genocide.”** This was more
significant, because article II of the Convention is an exhaustive list of
acts of genocide, and quite intentionally so. The report adopted by the
Commission claimed — inaccurately — that the new text ‘follow[ed] the
definition’ in the Convention.”*” There was open disagreement among
members of the Commission about the relationship between genocide
and crimes against humanity. Chaumont of France insisted that the
concept of crime against humanity had been incorporated in the
Genocide Convention, and that it was therefore ‘contrary to existing
international law to lay down as a principle that crimes against humanity
were inseparably linked with crimes against peace or war crimes’.”*’
Spiropoulos, on the other, considered that crimes against humanity had
been exhaustively defined by the Nuremberg Charter. ‘He believed that
crimes against humanity and the crime of genocide were two quite dif-
ferent things. Doubtless, the crime of genocide might constitute a crime
against humanity, but only if it was perpetrated against a group of
human beings either in wartime or in connexion with crimes against
peace or war crimes.”*’

The Commission’s 1951 draft was submitted to member States for
their comments. When the Commission returned to the code, in 1954,
Spiropoulos said that the comments on the genocide provision were
conflicting and he had therefore decided not to make any changes.
Consequently, the International Law Commission in 1954 adopted the
draft code’s genocide provision, with its slight departure from the text of
article 1T of the Convention.”*® An important development in the 1954
draft concerned the ‘inhuman acts’ paragraph (really, ‘crimes against
humanity’). It had been coupled with the definition of genocide in the

2 Yearbook . . . 1951, Vol. II, p. 136: <(9) Acts by the authorities of a State or by private

individuals, committed with intent to destroy, in whole or in part, a national, ethnical,
racial or religious group as such, including. . .’ (the enumeration of acts of genocide in
art. II of the Convention follows). For the debates, see Yearbook . .. 1951, Vol. I, 90th
meeting, pp. 66-8.

245 Yearbook . . . 1951, Vol. 1I, p- 136. See also Drost, Genocide, p. 180.

246 Yearbook . .. 1951, Vol. 11, para. 118. 7 Ibid.,, para. 120.

248 Yearbook ... 1954, Vol. 1, 267th meeting, para. 39, p. 131 (ten in favour, with one
abstention). On the 1954 draft code in general, see D. H.N. Johnson, ‘Draft Code of
Offences Against the Peace and Security of Mankind’, (1955) 4 International and
Comparative Law Quarterly, p. 445.
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1951 draft. The phrase ‘when such acts are committed in execution of or
in connexion with other offences defined in this article’ was eliminated,
by a close vote of six to five, with one abstention.”*” This did not resolve
the problem, however, because absent the nexus with crimes against
peace and war crimes, the Commission did not see how a distinction
could be made between ordinary crimes and crimes against humanity.
In effect, the Commission voted to replace the war nexus with a dif-
ferent contextual element, namely, that crimes against humanity be
committed ‘by the authorities of a State or by private individuals acting
at the instigation or with the toleration of such authorities’.””’

Acting on the instructions of the General Assembly, the International
Law Commission suspended work on the draft code in 1954,%°" and did
not return to the matter until 1982,”°” when Doudou Thiam was des-
ignated the Special Rapporteur of the Commission. Thiam’s first draft
stuck to Spiropoulos’ definition of genocide in the 1954 draft code.”””
He did not use the term genocide, but placed the contents of article II of
the Genocide Convention under the rubric ‘crimes against humanity’.””*
In 1986, Thiam produced a substantially revised set of draft articles.”””
In a new and more detailed list of offences, genocide was placed in
Part II of Chapter II, entitled ‘Crimes against humanity’, together with
apartheid, other inhuman acts and crimes against the environment. The
1954 definition of genocide had been revised once again. The list of acts
was the same, but the chapeau read: ‘Genocide, in other words any act
committed with intent to destroy, in whole or in part, a national, ethnic,
racial or religious group as such, including. ..’ The word ‘genocide’ had
finally been introduced into the provision, where it was treated as a
distinct category of ‘Acts constituting crimes against humanity’. As for

29 Yearbook ... 1954, Vol. 1, 267th meeting, para. 59. The difficult issue was revived,
however, and the Commission agreed to reopen discussion, referring the matter to a
sub-committee: ibid., 268th meeting, paras. 1-12; ibid., 269th meeting, paras. 17-43;
ibid., 270th meeting, paras. 30—4.

20 Yearbook . . . 1954, Vol. 11, p. 150. 2" GA Res. 897(IX) (1954).

252 GA Res. 36/106 (1981).

33 ‘Second Report on the Draft Code of Offences Against the Peace and Security of
Mankind, by Mr Doudou Thiam, Special Rapporteur’, Yearbook . . . 1984, Vol. II, Part
L, pp. 92-3, paras. 28-9, p. 100, para. 79; UN Doc. A/CN.4/377, paras. 28-9 and 79. See
also ‘Report of the Commission to the General Assembly on the Work of its Thirty-
Sixth Session’, Yearbook . . . 1984, Vol. 11, Part II, pp. 13-14, paras. 45-6; Yearbook . . .
1984, Vol. I, 1815th meeting, p. 6, para. 9, p. 9, paras. 29-34, p. 10, para. 37 (indicating
that the word ‘genocide’ was used erroneously in para. 29 of Thiam’s report, and it
should be replaced by the words ‘crime against humanity’).

24 Ibid., paras. 28-30. 2> UN Doc. A/CN.4/398 (1986).
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the non-exhaustive aspect of the list of punishable acts, which had been
Spiropoulos’ ‘improvement’ on article II of the Convention, this notion
was further strengthened by adding the phrase ‘any act committed. ...

Thiam also replaced the term ‘ethnical’ with ‘ethnic’,” a linguistic
change of no substantive significance. Thiam’s 1986 report discussed the
distinctions between genocide and ‘inhuman acts’, which are a com-
ponent of crimes against humanity, noting that genocide needed to be
committed with the purpose of destroying a group, something that was
not required in the case of inhuman acts.””” Here, Thiam was insisting
upon a motive requirement for the crime of genocide.

The Commission did not revisit the issue of genocide and crimes against
humanity until 1989. Thiam retained the wording he had proposed in
1986, but his comments focused almost exclusively on crimes against
humanity and he had nothing to add on genocide.””” During debate in the
Commission, Calero Rodrigues questioned the use of the term ‘including’,
noting that article II of the Genocide Convention had been intended as an
exhaustive enumeration of punishable acts.””” Emmanuel Roucounas, on
the other hand, said the word ‘including’ corrected a shortcoming in the
Convention.” The report of the 1989 session noted that Thiam’s draft
provision on genocide had been favourably received by the Commission,
‘first because it placed genocide first among the crimes against humanity;
secondly, because it abided by the definition given in the 1948 Convention;
and thirdly because, unlike that in the 1948 Convention, the enumeration
of acts constituting the crime of genocide proposed by the Special Rap-
porteur was not exhaustive’.”"’

At the 1991 session of the International Law Commission, a Drafting
Committee was established to revise the Thiam draft. The Committee

36 Ibid., art. 12(1). Thiam’s reports were originally drafted in French, and it is likely that
translators at the Secretariat introduced this minor linguistic change to the English
version.

‘Fourth Report on the Draft Code of Offences Against the Peace and Security of
Mankind, by Mr Doudou Thiam, Special Rapporteur’, UN Doc. A/CN.4/398, para. 30.
Thiam confused the notions of purpose and intent; purpose is actually related to
motive and not intent. See chapter 5, pp. 294-306 below.

‘Seventh Report on the Draft Code of Crimes Against the Peace and Security of
Mankind, by Mr Doudou Thiam, Special Rapporteur’, UN Doc. A/CN.4/419 and
Add.1, paras. 33—42.

259 Yearbook . .. 1989, Vol. 1, 2099th meeting, p. 25, para. 42.

260 1bid., 2100th meeting, p. 27, para. 2. See also the comments of Barsegov, ibid., p. 30,
para. 31; Thiam, Yearbook . .. 1989, Vol. I, 2102nd meeting, p. 41, para. 12.

‘Report of the Commission to the General Assembly on the Work of Its Forty-First
Session’, UN Doc. A/CN.4/SER.A/1989/Add.1 (Part 2), p. 59, para. 160.
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recommended that the Commission return to the original Convention
text, rejecting the approach in the Spiropoulos and Thiam drafts
by which the list of punishable acts was indicative rather than
exhaustive.””” According to the report: “The Commission decided in
favour of that solution because the draft Code is a criminal code and in
view of the nullum crimen sine lege principle and the need not to stray
too far from a text widely accepted by the international community.”**’
The provision consisted of two paragraphs:

1. An individual who commits or orders the commission of an act of
genocide shall, on conviction thereof, be sentenced [to ... ].

2. Genocide means any of the following acts committed with intent to
destroy, in whole or in part, a national, ethnic, racial or religious
group as such . ..

This was followed by the five sub-paragraphs of article IT of the
Genocide Convention. Paragraph 1 was original, and reflected concerns
among some members of the Commission that distinct penalties be set
out for each crime in the code. Aside from deleting the words ‘In the
present Convention’, at the beginning of the provision, paragraph 2
replicated article I of the Convention. The Commission agreed to use
the term ‘act of genocide’ rather than ‘crime of genocide’ in the interests
of linguistic harmony.”** In the 1991 draft, the Commission dispensed
entirely with the ‘crimes against humanity’ category. Instead, the draft
consisted of a list of crimes against the peace and security of mankind
that included genocide (art. 19), apartheid (art. 20) and ‘[s]ystematic or
mass violations of human rights’ (art. 20), the latter comprising many of
the classic crimes against humanity listed in earlier instruments, such as
murder, torture, enslavement and persecution.

262 Yearbook . . . 1991, 2239th meeting, paras. 6-10.

263 Yearbook . .. 1991, Vol. I, 2239th meeting, p. 214, paras. 7-8; ibid., 2251st meeting,
pp. 292-3, paras. 9-17; ‘Report of the Commission to the General Assembly on the
Work of Its Forty-Third Session’, UN Doc. A/CN.4/SER.A/1991/Add.1 (Part 2), p. 102,
para. (2). See Albin Eser, ‘The Need for a General Part, Commentaries on the Inter-
national Law Commission’s 1991 Draft Code of Crimes Against the Peace and Security
of Mankind’, (1993) 11 Nouvelles études pénales 43; L. C. Green, ‘Crimes under the ILC
1991 Draft Code’, in Yoram Dinstein and Mala Tabory, eds., War Crimes in Inter-
national Law, The Hague, Boston and London: Martinus Nijhoff Publishers, 1996,
pp- 19-40; Timothy L.H. McCormack and G.J. Simpson, ‘The International Law
Commission’s Draft Code of Crimes Against the Peace and Security of Mankind: An
Appraisal of the Substantive Provisions’, (1994) 5 Criminal Law Forum, p. 1.

264 Yearbook . . . 1991, Vol. 1, 2239th meeting, p. 216, para. 33.
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Thiam prepared yet another draft code for the 1995 session of the
Commission, with an entirely new provision on genocide.”®” Article 19
consisted of four paragraphs, of which the first specified that ‘[a]n
individual convicted of having committed or ordered” the commission of
genocide would be sentenced to a period of detention, still unspecified.
Paragraph 2 resembled article II of the Convention, except that the
words ‘[I]n this Convention’, with which article II begins, were omitted.
Paragraphs 3 and 4 indicated that direct and public incitement of
genocide and attempted genocide would also be punishable, leaving
room for specific penalties.”®® Members of the Commission expressed
mixed opinions about these changes.””” The majority believed that
genocide should respect the Convention definition.”*® Thiam also
recommended that the Commission return to the classic nomenclature,
and reinstate the heading ‘Crimes against humanity’ in place of
‘Systematic or mass violations of human rights’, as it ‘corresponded to an

2% “Thirteenth Report of the Special Rapporteur’, UN Doc. A/CN.4/466:
Article 19. Genocide

1. An individual convicted of having committed or ordered the commission of an
act of genocide shall be sentenced to . . .
2. Genocide means any of the following acts committed with intent to destroy, in
whole or in part, a national, ethnic, racial or religious group as such:
(a) killing members of the group;
(b) causing serious bodily or mental harm to members of the group;
(c) deliberately inflicting on the group conditions of life calculated to bring
about its physical destruction in whole or in part;
(d) imposing measures intended to prevent births within the group;
(e) forcibly transferring children of the group to another group.

3. An individual convicted of having engaged in direct and public incitement to
genocide shall be sentenced to . . .

4. An individual convicted of an attempt to commit genocide shall be sentenced
to...

266 ‘Report of the International Law Commission on the Work of Its Forty-Seventh

Session, 2 May-21 July 1995, UN Doc. A/50/10, p. 43, para. 80, n. 37.

%7 Yearbook . . . 1995, Vol. 1, 2379th meeting, pp. 3—4, para. 10; ibid., 2379th meeting, p. 6,
para. 26; ibid., 2382nd meeting, p. 24, para. 43; ibid., 2383rd meeting, p. 31, para. 28;
ibid., 2384th meeting, p. 40, para. 52.

‘Report of the International Law Commission on the Work of Its Forty-Seventh Ses-
sion, 2 May-21 July 1995, note 266 above, p. 43, para. 78, p. 65, para. 132. See also
Yearbook . .. 1995, Vol. I, 2379th meeting, p. 3, para. 3; ibid., 2381st meeting, p. 17,
para. 26; ibid., 2381st meeting, pp. 20-1, para. 13; ibid., 2383rd meeting, p. 31, para. 28;
ibid., 2384th meeting, p. 38, para. 40; ibid., 2384th meeting, p. 39, para. 51; ibid., 2384th
meeting, p. 41, para. 63; ibid., 2384th meeting, p. 41, para. 69.
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expression used both in international law and in domestic law’ and
‘because the justification for the change and particularly the requirement
that the crime should be “massive” in nature were highly debatable’.”*”

Following the debate, the Drafting Committee reviewed the com-
ments and prepared yet another version, submitted as an interim report.
Articles II and III of the Convention were combined, consistent with the
model developed by the Security Council in the statutes of the ad hoc
tribunals.”’’ As a result, the text comprised not only the definition of the
elements of genocide, drawn from article II of the Convention, but also
the forms of participation and inchoate offences taken from article III.
The Drafting Committee said it would return to this point once the
Commission decided how criminal participation in general, with respect
to all of the crimes in the code, was to be treated.””' The entire provision
was prefaced by a paragraph 1, in square brackets, which said: ‘(1. An
individual who commits an act of genocide shall be punished under the
present Code.]” The chair of the Drafting Committee explained that
paragraph 1 had been modified from the draft adopted on first reading,
which had also referred to the ordering of genocide.”’” It was really

269 Yearbook . . . 1995, Vol. 1, 2379th meeting, p. 4, para. 4.

7% ‘Statute of the International Criminal Tribunal for the Former Yugoslavia’, UN Doc.
S/RES/827, annex, art. 4; ‘Statute of the International Criminal Tribunal for Rwanda’,
UN Doc. S/RES/955, annex, art. 2.

*’I UN Doc. A/CN.4/L.506; ‘Draft Articles Proposed by the Drafting Committee on Second
Reading’, Yearbook . .. 1995, Vol. 1, 2408th meeting, pp. 197-8, para. I:

Article 19. Genocide

[1. An individual who commits an act of genocide shall be punished under the
present Code.]

2. Genocide means any of the following acts committed with intent to destroy, in
whole or in part, a national, ethnic, racial or religious group, as such:
(a) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the group;

(c) Deliberately inflicting on the group conditions of life calculated to bring
about its physical destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group;

(e) Forcibly transferring children of the group to another group.

3. The following acts shall be punishable:

(a) Conspiracy to commit genocide;

(b) Direct and public incitement to commit genocide;

(c) Attempt to commit genocide;

(d) Complicity in genocide.

272 Yearbook . . . 1995, Vol. 1, 2408th meeting, p. 203, para. 41.
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superfluous to include a reference to ‘ordering’ genocide: a commander
who orders the commission of a crime is either a perpetrator or an
accomplice and can be held responsible pursuant to general principles of
law.”””

The International Law Commission adopted the final version of the
draft code in 1996.””* After tinkering with the Convention definition for
nearly half a century, the Commission eventually returned to the exact
text of article II of the Convention, with one minor and intriguing
difference. ‘The definition of genocide contained in article II of the
Convention, which is widely accepted and generally recognized as
the authoritative definition of this crime, is reproduced in article 17 of
the present Code’, reads the commentary of the Commission.””” This is
not quite accurate. Instead of beginning the provision with ‘Genocide
means. .., it says ‘A crime of genocide means...’, possibly implying
that there are other types of crime of genocide.”’® Was the Commission
hinting at a return to its earlier position, whereby the list of acts of
genocide is non-exhaustive? Indeed, the words suggest an even larger
view, by which there is a customary content not only of the acts of
genocide but also of the other aspects of the definition. The commentary
provides no guidance on this point.

In its report, the Commission noted the very particular historical
context: ‘[I]ndeed the tragic events in Rwanda clearly demonstrated that
the crime of genocide, even when committed primarily in the territory
of a single State, could have serious consequences for international
peace and security and, thus, confirmed the appropriateness of
including this crime in the present Code.””’” One of the members of the
Commission, Christian Tomuschat, described the genocide provisions

273 See the discussion of complicity in chapter 6, pp. 339-61 below.

** Martin C. Ortega, ‘The ILC Adopts the Draft Code of Crimes Against the Peace and
Security of Mankind’, (1997) 1 Max Planck Yearbook of United Nations Law, p. 283; John
Allain and John R.W.D. Jones, ‘A Patchwork of Norms: A Commentary on the 1996
Draft Code of Crimes Against the Peace and Security of Mankind’, (1997) 8 European
Journal of International Law, p. 100; Rosemary Rayfuse, ‘The Draft Code of Crimes
Against the Peace and Security of Mankind: Eating Disorders at the International Law
Commission’, (1997) 8 Criminal Law Forum, p. 52; Christian Tomuschat, ‘Le Code des
crimes contre la paix et la sécurité de "humanité et les droits intangibles ou non sus-
ceptibles de dérogation’, in Daniel Premont, Christina Stenersen and Isabelle Oser-
edczuk, eds., Droits intangibles et états d’exception, Brussels: Bruylant, 1996, pp. 91-7.
‘Report of the International Law Commission on the Work of Its Forty-Eighth Session,
6 May-26 July 1996’, UN Doc. A/51/10, p. 87.

% Ibid., p. 85.  *77 Ibid., p. 87.
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as being ‘in a way the cornerstone of the draft Code’.””® The Com-
mission also insisted upon the close relationship between genocide and
the second category of crimes against humanity, namely ‘persecutions
on political, racial or religious grounds in execution of or in connection
with any crime within the jurisdiction of the Tribunal’.””” The com-
mentary stated: ‘Article II of the Convention contains a definition of the
crime of genocide which represents an important further development
in the law relating to the persecution category of crimes against
humanity recognized in the Nurnberg Charter.””*

Where the Commission departed significantly from the Convention
was in its treatment of the other acts of genocide, that is, the forms of
participation listed in article IIT of the Convention. The Commission
decided not to repeat the terms of article III within the definition of
genocide, as the Security Council had done in the statutes of the ad hoc
tribunals, believing that general notions of participation belonged
within an umbrella provision, applicable to the code as a whole. In so
doing, it discarded some forms of participation provided for in article
III of the Convention, eliminating the inchoate forms of conspiracy and
direct and public incitement. Under the draft code, these acts cannot be
committed if genocide itself does not take place.

In the Furundzija judgment, a Trial Chamber of the International
Criminal Tribunal for the Former Yugoslavia remarked that the draft
code had been prepared by ‘a body consisting of outstanding experts
in international law, including government legal advisers, elected by
the General Assembly’. Moreover, the General Assembly, in Resolution
51/160, had expressed its ‘appreciation’ for the completion of the draft
code. According to the Trial Chamber, ‘the Draft Code is an authori-
tative international instrument which, depending upon the specific
question at issue, may (i) constitute evidence of customary law, or
(ii) shed light on customary rules which are of uncertain content or are
in the process of formation, or, at the very least, (iii) be indicative of the
legal views of eminently qualified publicists representing the major legal
systems of the world”.”*!

278 Yearbook . . . 1995, Vol. 1, 2385th meeting, p. 43, para. 5.

279 Report of the International Law Commission on the Work of Its Forty-Eighth Session,
6 May-26 July 1996’, note 275 above, p. 86.

20 Ibid., p. 87.

281 prosecutor v. Furundzija (Case No. IT-95-17/1-T), Judgment, 10 December 1998, para.
227. The final phrase reproduces the language of art. 38(1)(d) of the Statute of the
International Court of Justice.
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The International Criminal Court

One of the two resolutions adopted by the General Assembly in con-
junction with the Convention, on 9 December 1948, noted that the
adoption of the Genocide Convention had ‘raised the question of the
desirability and possibility of having persons charged with genocide
tried by a competent international tribunal’. It stated that there would
be ‘an increasing need of an international judicial organ for the trial of
certain crimes under international law’ and invited the International
Law Commission to pursue the question.”*’

This invitation and the implicit mandate attributed by article VI of
the Convention were taken up the following year when the Commission
assigned two special rapporteurs the task of formulating a draft statute
for such a court.”® Their initial reports were submitted to the Com-
mission in 1950. One of the rapporteurs, A. E. F. Sandstrém, was quite
pessimistic about the possibility of creating a court given the existing
political climate,”®* while the other, Ricardo J. Alfaro, was somewhat
more encouraging.”” The Commission recognized the difficulty of
proceeding on the subject separately from the closely related work on
the Code of Offences Against the Peace and Security of Mankind, being
undertaken by another special rapporteur, Jean Spiropoulos.”*® Pro-
fessor Cherif Bassiouni has described this piecemeal approach to the
work as ‘[contrary] to logic and rational drafting policy’.”*”

In 1951, parallel to the work of the International Law Commission, the
General Assembly established a committee charged with drafting the
statute of an international criminal court. Composed of seventeen States,
it submitted its draft statute the following year.”*® A new Committee,
established by the General Assembly to review the comments by member
States, reported to the General Assembly in 1954.”% But, that year, work
on the entire project ground to a halt when the General Assembly

282
283

UN Doc. A/C.6/SR.132 (twenty-seven in favour, five against, with six abstentions).
‘Report of the Commission to the General Assembly’, Yearbook ... 1949, p. 283,
para. 34.

284 UN Doc. A/CN.4/20 (1950), para. 39. ** UN Doc. A/CN.4/15 (1950).

286 See pp. 92—4 above.

287 M. Cherif Bassiouni, ‘From Versailles to Rwanda: The Need to Establish a Permanent
International Criminal Court’, (1996) 10 Harvard Human Rights Journal, p. 1 at p. 51.
‘Report of the Committee on International Criminal Court Jurisdiction’, UN Doc.
A/2135 (1952).

‘Report of the Committee on International Criminal Court Jurisdiction’, UN Doc.
A/2645 (1954).
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considered it could advance no further until there was an acceptable
definition of aggression.””’ Given the Cold War context, this sounded the
death knell for an international criminal court, at least in the foreseeable
future. The Soviet Union remained quite vehemently opposed to the idea
of such a jurisdiction. According to one Soviet author, ‘the prevention
and punishment of genocide should remain within the realm of national
legislation and should not be left to some sort of a vague “international
criminal law” and “international criminal justice” about which American
diplomats have recently prattled much in the United Nations’.””'

The international criminal court project remained dormant until
1989, the year the Berlin Wall fell. Trinidad and Tobago, a Caribbean
state plagued by narcotic drug problems, introduced a General
Assembly resolution directing the International Law Commission to
consider the subject within the framework of the draft Code of Crimes
Against the Peace and Security of Mankind.””” Initially, these initiatives
were not focused on genocide and other international crimes against
human rights, but rather on the more mundane matter of drug traf-
ficking, although this soon changed.

Special Rapporteur Doudou Thiam submitted a draft in 1992 to
the International Law Commission that comprised a provision
whereby States parties to the Statute ‘recognize the exclusive and com-
pulsory jurisdiction of the Court in respect of the following crimes:
genocide. . 22?7 Thiam noted that ‘[c]ertain crimes, because of their
particular gravity, heinous nature, and the considerable detriment they
cause to mankind, must come within the purview of an international
court’.””* In its report, the International Law Commission emphasized
the importance of spelling out the crimes for which the Court would
have jurisdiction, although it conceded that ‘there exist rules of general
international law, for example, the prohibition of genocide, which dir-

ectly bind the individual and make individual violations punishable’.”””

%0 GA Res. 898(IX).

21 g Volodin, ‘Convention on the Prevention and Punishment of the Crime of Genocide’,
[1954] Sovetskoe Gosudarstvo i Pravo, p. 125 at p. 126, translated in W. W. Kulski, ‘The
Soviet Interpretation of International Law’, (1955) 49 American Journal of International
Law, p. 518 at p. 529.

292 GA Res. 44/89.

%3 “Tenth Report on the Draft Code of Crimes Against the Peace and Security of Mankind,
by Mr Doudou Thiam, Special Rapporteur’, UN Doc. A/CN.4/442, para. 36.

24 1bid., para. 38.

%5 ‘Report of the Working Group on the Question of an International Criminal Juris-
diction’, Yearbook . .. 1992, Vol. II (Part 2), annex, p. 71, para. 102.
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By 1993, the Commission had prepared a draft statute. Article 22,
entitled ‘List of crimes defined by treaties’, began: ‘The Court may have
jurisdiction conferred on it in respect of the following crimes: (a) genocide
and related crimes as defined by articles IT and III of the Convention on the
Prevention and Punishment of the Crime of Genocide, of 9 December
1948 .. °°° This was simplified in the 1994 report:

Article 20. Crimes within the jurisdiction of the Court The Court has
jurisdiction in accordance with this Statute with respect to the following
crimes: (a) The crime of genocide . . .

No detailed text set out the elements of the crime. However, the
travaux pointed to the Convention as the authoritative definition.
Speaking of the crimes within the court’s subject matter jurisdiction, the
Commission’s report stated: “The least problematic of these, without
doubt, is genocide. It is clearly and authoritatively defined in the Con-
vention on the Prevention and Punishment of the Crime of Genocide
which is widely ratified, and which envisages that cases of genocide may
be referred to an international criminal court.””” The Commission’s
1994 report said: ‘it cannot be doubted that genocide, as defined in
the Convention on the Prevention and Punishment of the Crime of
Genocide, is a crime under general international law’.””® A crime under
general international law is ‘accepted and recognized by the international
community of States as a whole as being of such a fundamental character
that its violation attracts the criminal responsibility of individuals’.*”’

The Commission also recommended that genocide constitute a crime
of ‘inherent’ jurisdiction, the only crime so characterized.” In effect,
this confirmed genocide’s position at the apex of the pyramid of
international crimes. By inherent jurisdiction, the Commission meant
that the Court would have subject matter jurisdiction over the crime by

2% Report of the Working Group on a Draft Statute for an International Criminal Court’,

Yearbook . .. 1993, Vol. II (Part 2), annex, pp. 108-9.

‘Report of the International Law Commission to the General Assembly on the Work of

Its Forty-Sixth session’, UN Doc. A/CN.4/SER.A/1994/Add.1 (Part 2), p. 38.

‘Report of the Working Group on a Draft Statute for an International Criminal Court’,

Yearbook . . . 1993, note 296 above, pp. 108-9.

2% Ibid.

% See Timothy L.H. McCormack and Gerry J. Simpson, ‘Achieving the Promise of
Nuremberg: A New International Criminal Law Regime?’, in Timothy L. H. McCor-
mack and Gerry J. Simpson, The Law of War Crimes: National and International
Approaches, The Hague, Boston and London: Martinus Nijhoff Publishers, 1997,
pp. 229-54 at p. 242.
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virtue of ratification of the Statute by a State party to the 1948 Con-
vention.””! For all other crimes, States would be required to ‘opt in’ to
the jurisdiction of the Court, choosing from a menu including crimes
against humanity, war crimes, aggression, torture and apartheid. The
Commission considered that genocide deserved this unique treatment
not only because of the significance of the crime itself, but also because
the Court’s creation had been specifically envisaged by article VI of the
Convention.

The case for considering such ‘inherent jurisdiction’ is powerfully
reinforced by the Convention itself, which does not confer jurisdiction
over genocide on other States on an aut dedere aut judicare basis. The
draft statute can thus be seen as completing in this respect the scheme for
the prevention and punishment of genocide begun in 1948 — and at a
time when effective measures against those who commit genocide are
called for.”*

When some members favoured recognition of an inherent jurisdic-
tion for a broader list of crimes’”” or generally questioned the validity of
the approach,””* Christian Tomuschat responded: ‘Genocide was
undeniably the most horrible and atrocious of crimes under general
international law and he found it incomprehensible that anyone could
be reproached for placing too much emphasis on it.”’’> Tomuschat saw
the criticisms as an attempt to trivialize genocide, which he described
during the debate as ‘the extermination of entire ethnic communities,
the supreme negation of civilization and solidarity’.’"® Special rappor-
teur James Crawford observed that: ‘Among what were described as the
“crimes of crimes”, genocide was the worst of all. Moreover it was a
crime that was still being committed.””"” The draft statute was submitted
to the United Nations General Assembly at its 1994 session.’””

301 ‘Draft Statute for an International Criminal Court’, UN Doc. A/49/10, arts. 21(1)(a)

and 25(1).

‘Report of the International Law Commission to the General Assembly on the Work of

Its Forty-Sixth Session’, UN Doc. A/CN.4/SER.A/1994/Add.1 (Part 2), p. 37. See also

Yearbook . . . 1994, Vol. 1, 2374th meeting, p. 298, para. 28.

303 Yearbook ... 1994, Vol. 1, 2358th meeting, pp. 205-6, paras. 23—4; ibid., 2359th

meeting, p. 211, para. 3; ibid., 2359th meeting, p. 212, para. 7; ibid., 2374th meeting,

p- 299, para. 30.

Ibid., 2358th meeting, p. 207, para. 33; ibid., 2359th meeting, p. 215, para. 28.

305 1bid., 2359th meeting, p. 214, para. 21. 306 Ibid.

07 Ibid., 2358th meeting, p. 208, para. 34.

308 James Crawford, ‘The ILC Adopts a Statute for an International Criminal Court’,
(1995) 89 American Journal of International Law, p. 404; James Crawford, ‘The ILC’s
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The General Assembly decided, in 1994, to pursue work towards the
establishment of an international criminal court.””” Taking the Inter-
national Law Commission draft statute as a basis, it convened an
Ad Hoc Committee, that met twice in 1995. The Ad Hoc Committee did
not agree with the International Law Commission’s approach, which
had left genocide undefined, and favoured incorporating the Conven-
tion definition within the statute. Some delegations suggested that the
definition might be expanded to encompass social and political groups,
taking the position that ‘any gap in the definition should be filled”.”"" In
reply, others argued that any change in the Convention definition might
lead to a problem of conflicting decisions by international judicial
bodies when dealing with the same fact situation. Delegates suggested
that, where acts fell outside the scope of the definition because the
victims were not an enumerated group, the offence ‘could also consti-
tute crimes against humanity when committed against members of
other groups, including social and political groups’.”'" Although many
delegations expressed concerns about the intent requirement, general
solutions emerged from the discussions.’'”

Building upon the progress made by the Ad Hoc Committee, at its
1995 session the General Assembly convened a Preparatory Committee,
mandated to revise the International Law Commission draft for sub-
mission to a diplomatic conference which would formally adopt the
treaty. The Preparatory Committee’s 1996 report essentially reiterated
the points raised the previous year concerning the definition of geno-
cide.”"” That article II of the Genocide Convention should be repro-
duced, with or without modification, was not disputed. Several
delegations were concerned with article IIT of the Convention, however.
While some argued that forms of criminal participation or ‘ancillary

Draft Statute of an International Tribunal’, (1994) 88 American Journal of International

Law, p. 140; Bradley E. Berg, ‘The 1994 ILC Draft Statute for an International Criminal

Court: A Principled Appraisal of Jurisdictional Structure’, (1996) 28 Case Western

Reserve Journal of International Law, p. 221.

On the drafting of the genocide provision in the Rome Statute of the International

Criminal Court, (2002) 2187 UNTS 90, see William A. Schabas, ‘Article 6’, in Otto

Triffterer, ed., Commentary on the Rome Statute of the International Criminal Court,

Observers’ Notes, Article by Article, Baden-Baden: Nomos Verlagsgesellschaft, 1999,

pp. 107-16.

‘Report of the Ad Hoc Committee on the Establishment of an International Criminal

Court’, UN Doc. A/50/22, pp. 12—-13, paras. 59-60.

> Ibid., para. 61. °'* Ibid., para. 62.

313 ‘Report of the Preparatory Committee on the Establishment of an International
Criminal Court’, Vol. I, UN Doc. A/51/22, pp. 17-18, paras. 58—-64; Vol. II, pp. 56-7.
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crimes’ be included in the genocide article, others thought these
belonged in a general provision applicable to all crimes within the
court’s subject matter jurisdiction.’"*

The Preparatory Committee’s Working Group on the Definition of
Crimes, which met in February 1997, considered a number of proposed
modifications but ultimately returned to the text of the Convention.’"”

It added that:

with respect to the interpretation and application of the provisions
concerning the crimes within the jurisdiction of the Court, the Court
shall apply relevant international conventions and other sources of
international law. In this regard, the Working Group noted that for
purposes of interpreting [the provision concerning genocide] it may be
necessary to consider other relevant provisions contained in the Con-
vention for the Prevention and Punishment of the Crime of Genocide, as
well as other sources of international law. For example, article I would
determine the question of whether the crime of genocide set forth in the
present article could be committed in time of peace or in time of war.”®

A footnote contributed by the Working Group at the February 1997
session of the Preparatory Committee affirmed this point: ‘“The reference
to “intent to destroy, in whole or in part ... a group, as such” was
understood to refer to the specific intention to destroy more than a
small number of individuals who are members of a group.””'” Although

> Ibid., Vol. 1, p. 18, para. 64.

15 “Decisions Taken by the Preparatory Committee at Its Session Held 11 to 21 February
1997’, UN Doc. A/AC.249/1997/L.5, Annex I, p. 2; see also UN Doc. A/AC.249/1997/
WG.1/CRP.1 and Corr.1. The Working Group did not consider genocide at its
December 1997 session: ‘Decisions Taken by the Preparatory Committee at Its Session
Held 1 to 12 December 1997°, UN Doc. A/AC.249/1997/1.9/Rev.1, annex 1.
‘Decisions Taken by the Preparatory Committee at its Session Held 11 to 21 February
1997’, ibid., p. 3, n. 3; see also ‘Report of the Inter-Sessional Meeting from 19 to 30
January 1998 in Zutphen, The Netherlands’, UN Doc. A/AC.249/1998/L.13, p. 17, nn. 12.
A similar idea was expressed in the 1996 report of the International Law Commission,
‘Report of the International Law Commission on the Work of Its Forty-Eighth Session,
6 May-26 July 1996’, UN Doc. A/51/10, p. 93.

‘Decisions Taken by the Preparatory Committee at its Session Held 11 to 21 February
1997’, ibid., p. 3, n. 1; see also ‘Report of the Inter-Sessional Meeting from 19 to 30
January 1998 in Zutphen, The Netherlands’, ibid., p. 17, n. 10. Two academic com-
mentators said the footnote was ‘misleading and should not appear in its present form.
Genocide can occur with the specific intent to destroy a small number of a relevant
group. Nothing in the language of the Convention’s definition, containing the phrase
“or in part,” requires such a limiting interpretation. Moreover, successful counts or
prosecutions of crimes against humanity, of which genocide is a species, have involved
relatively small numbers of victims.” Leila Sadat Wexler and Jordan Paust, ‘Preamble,
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some delegations to the Preparatory Committee requested clarification
of the term ‘in part’, none was ever provided.”'® With respect to the
enumeration of acts of genocide, the Preparatory Committee Working
Group appended a footnote stating that ‘[t]he reference to “mental

harm” is understood to mean more than the minor or temporary

impairment of mental faculties’,”"” reflecting a persistent concern of the

United States.””” The final Preparatory Committee draft, submitted in
April 1998, left the text of article II of the Convention untouched,
adding the text of article III in square brackets, to indicate that it was
not yet a basis for consensus.””'

These efforts to create a permanent court with jurisdiction over
genocide culminated in a diplomatic conference, held in Rome from 15
June to 17 July 1998. The outcome — the Rome Statute of the Inter-
national Criminal Court — establishes a court charged with inherent
jurisdiction for genocide, as well as crimes against humanity, war crimes
and aggression.””” Drafting of the genocide provision in the Statute
proved to be one of the easiest tasks at Rome, further confirmation of
the authoritative nature of the Convention definition. Herman von
Hebel and Darryl Robinson have observed that ‘[a]t the Rome Con-

ference, the definition of the crime of genocide was not discussed in

substance . ...””” The Bureau proposed, with virtually no objection,”**

Parts 1 & 27, (1998) 13ter Nouvelles études pénales, p. 1 at p. 5 (emphasis in the original,

references omitted).

‘Report of the Preparatory Committee on the Establishment of an International

Criminal Court’, Vol. I, note 313 above, p. 17, para. 60.

‘Decisions Taken by the Preparatory Committee at its Session Held 11 to 21 February

1997’, note 315 above, p. 3, n. 4; see also ‘Report of the Inter-Sessional Meeting from 19

to 30 January 1998 in Zutphen, The Netherlands’, note 316 above, p. 17, n. 13.

Similar wording appears in its understanding (2) formulated at the time of ratification.

Nehemiah Robinson, in his seminal study of the Convention, considered that mental

harm within the meaning of art. IT of the Convention ‘can be caused only by the use of

narcotics’. Robinson, Genocide Convention, p. ix.

‘Report of the Inter-Sessional Meeting from 19 to 30 January 1998 in Zutphen, The

Netherlands’, note 316 above, pp. 17-18; ‘Report of the Preparatory Committee on the

Establishment of an International Criminal Court’, UN Doc. A/CONF.183/2/Add.1,

pp. 13-14.

322 Rome Statute of the International Criminal Court, (2002) 2187 UNTS 90, art. 5; subject

to an exception concerning war crimes in art. 124.

Herman von Hebel and Darryl Robinson, ‘Crimes Within the Jurisdiction of the

Court’, in Roy Lee, ed., The International Criminal Court, the Making of the Rome

Statute, Issues, Negotiations, Results, Ardsley, NY: Transnational, 1999, at p. 89.

324 UN Doc. A/CONF.183/C.1/SR.3, paras. 2, 18, 20 (Germany), 22 (Syria), 24 (United
Arab Emirates), 26 (Bahrain), 28 (Jordan), 29 (Lebanon), 30 (Belgium), 31 (Saudi
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that the definition of the crime be taken literally from article II of the
Convention.”” The text drawn from article II was submitted by the
Drafting Committee to the Committee of the Whole by that body
without modification.”*

Like the International Law Commission in the drafting of the Code of
Crimes Against the Peace and Security of Mankind, and the Security
Council in the drafting of the statutes of the ad hoc tribunals, the Rome
conference also had to deal with the forms of participation in the crime
of genocide set out in article III of the Convention. The International
Law Commission had opted for a general provision dealing with par-
ticipation, applicable to all crimes covered by the draft Code of Crimes,
while the Security Council took a different approach, incorporating the
text of article III within the definition of the crime of genocide. At the
Rome conference, the Working Group on General Principles agreed to
omit article III of the Convention from the definition of genocide, but
on the condition that its provisions would be accurately reflected in
article 25, dealing with individual criminal responsibility. This result
was only partially achieved. The Statute’s texts concerning complicity
and attempt initially appear to cover the same ground as the corres-
ponding parts of article III of the Genocide Convention.””” Article ITI(c)
of the Convention creates an offence of incitement that is distinct from
incitement as a form of complicity, in that ‘direct and public incitement’
within the meaning of the Convention may be committed even if

Arabia), 33 (Tunisia), 35 (Czech Republic), 38 (Morocco), 40 (Malta), 41 (Algeria), 44
(India), 49 (Brazil), 54 (Denmark), 57 (Lesotho), 59 (Greece), 64 (Malawi), 67 (Sudan),
72 (China), 76 (Republic of Korea), 80 (Poland), 84 (Trinidad and Tobago), 85 (Iraq),
107 (Thailand), 111 (Norway), 113 (Cote d’Ivoire), 116 (South Africa), 119 (Egypt),
122 (Pakistan), 123 (Mexico), 127 (Libya), 132 (Colombia), 135 (Iran), 137 (United
States), 141 (Djibouti), 143 (Indonesia), 145 (Spain), 150 (Romania), 151 (Senegal),
153 (Sri Lanka), 157 (Venezuela), 161 (Italy), 166 (Ireland), 172 (Turkey), 174.

%5 UN Doc. A/CONF.183/C.1/L.53, p. 1; also UN Doc. A/CONF.183/C.1/L.59, p. 2. See
also UN Doc. A/CONF.183/C.1/L.58, p. 9; and UN Doc. A/CONF.183/C.1/L.91, p. 2.
Academic commentators also took the view that the Convention definition was best left
untouched: Leila Sadat Wexler, ‘First Committee Report on Jurisdiction, Definition of
Crimes and Complementarity’, (1997) 13 Nouvelles études pénales, p. 163 at p. 169;
Jordan J. Paust, ‘Commentary on Parts 1 and 2 of the Zutphen Intersessional Draft’,
(1998) 13bis Nouvelles études pénales, p. 27 at p. 27.

26 UN Doc. A/CONF.183/C.1/L.91, p. 2.

327 Paragraphs (b), (c) and (d) of art. 25(3) of the Statute cover, somewhat redundantly,
what art. III(e) of the Convention accomplishes with a single word, ‘complicity’.
Paragraph (f) deals with attempt, spelling out the difficult issue of the threshold for an
attempt that art. III(d) of the Convention leaves to the discretion of the court.
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nobody is in fact incited.””® For this reason, article 25(3)(e) of the Rome
Statute specifies individual criminal liability for a person who ‘[i]n
respect of the crime of genocide, directly and publicly incites others to
commit genocide’. The drafting is redundant, it being unnecessary to
specify that direct and public incitement to commit genocide must take
place ‘in respect of the crime of genocide’. The awkward text betrays the
concerns of some delegations that inchoate incitement might be
extended by interpretation to other crimes within the subject matter
jurisdiction of the court, something that was not the drafters’ intent.

With respect to conspiracy, article 25(d) of the Rome Statute envi-
sions ‘the commission or attempted commission of such a crime by a
group of persons acting with a common purpose’. Under the Statute,
conspiracy can occur only when the underlying crime is also committed
or attempted. The Statute does not, therefore, cover the inchoate form
of conspiracy, something contemplated by article III(b) of the Genocide
Convention. No real debate took place on this point at Rome. The
Statute follows the approach of the International Law Commission’s
1996 draft Code, and the inconsistency with the terms of the Genocide
Convention was probably inadvertent.’*’

During the drafting of the Rome Statute, isolated and unsuccessful
initiatives tried to enlarge the list of groups protected by the defini-
tion.””’ In a footnote to the genocide provision in its final draft, the
Preparatory Committee ‘took note of the suggestion to examine the
possibility of addressing “social and political” groups in the context of
crimes against humanity’.””" In debate in the Committee of the Whole
at Rome, Cuba argued again for inclusion of social and political
groups.”” Ireland answered that ‘we could improve upon the definition

28 This interpretation of art. ITI(c) of the Convention has been endorsed by the International

Criminal Tribunal for Rwanda, in Prosecutor v. Akayesu (Case No. ICTR-96-4-T), Judg-
ment, 2 September 1998, paras. 548-61.
72 UN Doc. A/CONF.183/C.1/WGGP/L.3.
30 ‘Report of the Preparatory Committee on the Establishment of an International
Criminal Court’, Vol. I, note 313 above, pp. 17-18, para. 60; ibid., Vol. I, p. 57.
‘Report of the Preparatory Committee on the Establishment of an International
Criminal Court, Draft Statute and Draft Final Act’, UN Doc. A/CONF.183/2/Add.1,
p. 11, n. 2. See also ‘Decisions Taken by the Preparatory Committee at Its Session Held
11 to 21 February 1997°, note 315 above, p. 3, n. 2; ‘Report of the Inter-Sessional
Meeting from 19 to 30 January 1998 in Zutphen, The Netherlands’, note 316 above,
p- 17, n. 11.
32 UN Doc. A/CONF.183/C.1/SR.3, para. 100.
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if we were drafting a new genocide convention’, but said it was better to
retain the existing formulation.””

The Rome Statute requires the preparation of an additional instru-
ment, entitled the ‘Elements of Crimes’, intended to ‘assist the Court in
the interpretation and application’ of the provisions that define the
infractions, including genocide.””* The Elements form part of the
‘applicable law’, according to article 21(1)(a) of the Statute, although in
case of conflict with the Statute itself, the latter takes precedence.335
They were drafted by the Preparatory Commission of the International
Criminal Court and adopted by the Assembly of States Parties in
September 2002 after the Statute had entered into force.””® The United
States, which originated the idea, submitted a draft ‘Elements’ text at
the Rome conference that reflected some of its traditional positions
on the definition of genocide.”” At the February 1999 session of the
Preparatory Commission, the United States presented a quite new and
different text on the elements of the crime of genocide.”*®

333 Author’s personal notes of debate, Committee of the Whole, 17 June 1998. However,

there is no trace of these remarks in the summary records of the session: UN Doc.

A/CONF.183/C.1/SR.3, para. 166.

Rome Statute of the International Criminal Court, note 322 above, art. 9. Also: ‘Report of

the Preparatory Commission for the International Criminal Court, Addendum, Finalized

Draft Text of the Elements of Crimes’, UN Doc. PCNICC/2000/INF/3/Add.2, p. 5.

> Ibid., art. 9(3).

3 Final Act of the United Nations Diplomatic Conference of Plenipotentiaries on
the Establishment of an International Criminal Court’, UN Doc. A/CONF.183/10,
Annex LF.

7 UN Doc. A/CONF.183/C.1/L.10, p. 1:
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(i) That the accused intentionally committed one or more of the following acts
against a person in a national, ethnical, racial or religious group, because of
that person’s membership in that group:

a. Killing;

b. Causing serious bodily or mental harm;

c. Inflicting conditions of life intended to bring about physical destruction of
the group in whole or in part;

d. Imposing measures intended to prevent births within the group; or

e. Forcibly transferring children of the group to another group;

(ii) That when the accused committed such act, there existed a plan to destroy
such group in whole or in part;

(iii) That when the accused committed such act, the accused had intent to take part
in or had knowledge of the plan to destroy such group in whole or in part.

338 See ‘Draft Elements of Crimes’, UN Doc. PCNICC/1988/DP.4. See also ‘Discussion
Paper Proposed by the Co-ordinator, Article 6: The Crime of Genocide’, UN Doc.
PCNICC/1999/WGEC/RT.1; ‘Discussion Paper Proposed by the Co-ordinator,
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Although only summary attention had been paid to article 6 during
the drafting of the Rome Statute, some of the issues involved in inter-
pretation of the crime of genocide were explored in more detail by the
Preparatory Commission in the course of preparing the Elements of
Crimes. In particular, the Elements address various aspects of the mental
element for the commission of genocide. They also impose a contextual
element that does not appear in the Convention itself: “The conduct
took place in the context of a manifest pattern of similar conduct dir-
ected against that group or was conduct that could itself effect such
destruction.” This paragraph, which is placed in the elements of each
specific act of genocide, is further developed in the Introduction:

With respect to the last element listed for each crime: The term ‘in the
context of would include the initial acts in an emerging pattern; The
term ‘manifest’ is an objective qualification; Notwithstanding the normal
requirement for a mental element provided for in article 30, and rec-
ognizing that knowledge of the circumstances will usually be addressed
in proving genocidal intent, the appropriate requirement, if any, for a
mental element regarding this circumstance will need to be decided by
the Court on a case-by-case basis.

The term ‘circumstance’ appears in article 30 of the Rome Statute,

requiring as a component of the mens rea of crimes that an accused have

. . . 5339
‘awareness that a circumstance exists’.

In its draft ‘definitional elements’ on the crime of genocide, which
were circulated at the Rome conference, the United States had proposed

that the mental element of genocide require a ‘plan to destroy such

group in whole or in part’.”*’ During subsequent debate in the

Preparatory Commission, the United States modified the ‘plan’
requirement, this time borrowing from crimes against humanity the
concept of ‘a widespread or systematic policy or practice’.’*' The
wording was widely criticized as an unnecessary addition to a well-
accepted definition, with no basis in case law or in the travaux of the

Suggested Comments Relating to the Crime of Genocide’, UN Doc. PCNICC/1999/
WGEC/RT.3; ‘Proposal Submitted by Colombia’, UN Doc. PCNICC/1999/WGEC/
DP.2; ‘Proposal Submitted by France’, UN Doc. PCNICC/1999/WGEC/DP.1.

‘Rome Statute of the International Criminal Court’, (2002) 2187 UNTS 90, art. 30(3).
‘Annex on Definitional Flements for Part Two Crimes’, UN Doc. A/CONF.183/C.1/
L.10, p. 1. The elements also specify that ‘when the accused committed such act, there
existed a plan to destroy such group in whole or in part’.

The draft proposal stated that genocide was carried out ‘in conscious furtherance of a
widespread or systematic policy or practice aimed at destroying the group’ ‘Draft
Elements of Crimes’, UN Doc. PCNICC/1999/DP 4, p. 7.

339
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Convention.”** Israel, however, made the quite compelling point that it
was hard to conceive of a case of genocide that was not conducted as a
‘widespread and systematic policy or practice’. While the Preparatory
Commission was debating the draft Elements, a Trial Chamber of the
International Criminal Tribunal for the former Yugoslavia ruled that
genocide could be committed by an individual, acting alone, and in the
absence of any State or organisational plan or policy.”*’ Probably in
reaction to this decision, a consensus appeared to develop recognizing
the ‘plan’ element, although in a more cautious formulation.”** As pro-
posed by the Preparatory Commission, the Elements were formally
adopted by the Assembly of States Parties at its first session, held in
September 2002 shortly after the entry into force of the Rome Statute.’*

The ad hoc tribunals

While the International Law Commission was considering its draft
statute of an international criminal court, events compelled the creation
of a court on an ad hoc basis in order to address the atrocities occurring
in the former Yugoslavia. In late 1992, as war raged in Bosnia, a Com-
mission of Experts established by the Security Council identified a range
of war crimes that had been committed and that were continuing. It
urged the establishment of an international criminal tribunal, an idea
originally recommended by Lord Owen and Cyrus Vance.”** The Gen-
eral Assembly supported the proposal in a December 1992 resolution.”’
The rapporteurs appointed under the Moscow Human Dimension
Mechanism of the Conference on Security and Co-operation in Europe,
Hans Correll, Gro Hillestad Thune and Helmut Tiirk, prepared a draft
statute.”*® Several governments also submitted draft statutes or otherwise

**2 Comments by Canada, Norway, New Zealand and Italy, 17 February 1999 (author’s

personal notes).

343 prosecutor v. Jelisi¢ (Case No. IT-95-10-T), Judgment, 14 December 1999, para. 100.

44 Discussion paper proposed by the Co-ordinator, Article 6: The Crime of Genocide’,
UN Doc. PCNICC/1999/WGEC/RT.1: ‘“The accused knew . . . that the conduct was part
of a similar conduct directed against that group.’

%> Elements of Crimes, ICC-ASP/1/3, pp. 108-55.

%46 “Interim Report of the Commission of Experts’, UN Doc. $/25274, para. 74.

347 “The Situation in Bosnia and Herzegovina’, UN Doc. A/RES/47/121, para. 10.

% Ibid. The CSCE rapporteurs were concerned with establishing an overlap between
applicable international law and the law in force within the territory of the former
Yugoslavia. They proposed that the crime of genocide be included within the statute
because it had also been introduced in the domestic legislation of Yugoslavia.
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commented upon the creation of a tribunal. There was general agree-
ment that genocide should be within the subject matter jurisdiction of
the court and that the definition should conform to the text in the
Genocide Convention.”*’

On 22 February 1993, the Security Council decided to establish a
tribunal to prosecute ‘persons responsible for serious violations of
international humanitarian law committed in the territory of the former
Yugoslavia since 1991’.°" A draft statute prepared by the Secretary-
General’”' was adopted without modification by the Security Council in

% France: ‘Letter Dated 10 February 1993 from the Permanent Representative of France to
the United Nations Addressed to the Secretary-General’, UN Doc. $/25266 (1993),
annex V. Art. VI(1)(a) of the French proposal reproduced art. II of the Genocide
Convention. Italy: ‘Letter Dated 16 February 1993 from the Permanent Representative
of Ttaly to the United Nations Addressed to the Secretary-General’, UN Doc. $/25300
(1993), annex L. Art. 4(b) of the Italian draft statute read: ‘Crimes of genocide, in
violation of the Convention on the Prevention and Punishment of the Crime of
Genocide, opened for signature in New York on 9 December 1948. See also the brief
explanatory note to art. 4 in annex II. Organization of Islamic Conference (OIC):
‘Letter Dated 31 March 1993 from the Representatives of Egypt, the Islamic Republic of
Iran, Malaysia, Pakistan, Saudi Arabia, Senegal and Turkey to the United Nations
Addressed to the Secretary-General’, UN Doc. A/47/920%, S$/25512* (1993), annex.
Under the title ‘Applicable Law’, the OIC draft listed: ‘Genocide, violations of the
Convention on the Prevention and Punishment of the Crime of Genocide of 9
December 1948.” Russian Federation: ‘Letter Dated 5 April 1993 from the Permanent
Representative of the Russian Federation to the United Nations Addressed to the
Secretary-General’, UN Doc. $/25537 (1993), annex I. Art. 12(1)(b) of the Russian draft
said: ‘“The crime of genocide, as defined in the provisions of the Convention on the
Prevention and Punishment of the Crime of Genocide of 9 December 1948 or in
legislation which is not contrary to international law and which, at the time the crime
was committed, was in force in the State formed on the territory of the former
Yugoslavia in which the crime was committed.” United States: ‘Letter Dated 5 April
1993 from the Permanent Representative of the United States of America to the United
Nations Addressed to the Secretary-General’, UN Doc. $/25575 (1993), annex II.
According to art. 10(b)(ii), the Tribunal was to have jurisdiction over ‘Acts that violate
the Convention on the Prevention and Punishment of the Crime of Genocide of 9
December 1948.” Canada: ‘Letter Dated 13 April 1993 from the Permanent Represen-
tative of Canada to the United Nations Addressed to the Secretary-General’, UN Doc.
$/25594 (1993), annex. The Canadian comments said: ‘Canada interprets serious vio-
lations of international humanitarian law to include ... (c¢) Acts which violate the
Convention on the Prevention and Punishment of the Crime of Genocide. .. The
Netherlands did not propose a genocide provision, but appeared to consider that this
was subsumed within the rubric of crimes against humanity: ‘Note Verbale Dated 30
April 1993 from the Permanent Representative of the Netherlands to the United
Nations Addressed to the Secretary-General’, UN Doc. §/25716 (1993).

% UN Doc. S/RES/808 (1993).

»! Report of the Secretary-General Pursuant to Paragraph 2 of Security Council Reso-
lution 808 (1993)’, UN Doc. S/25704.
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May 1993.7% According to the Secretary-General’s report, the tribunal
was to apply rules of international humanitarian law which are ‘beyond
any doubt part of the customary law’.””” The report continued: ‘The
part of conventional international humanitarian law which has beyond
doubt become part of international customary law is the law applicable
in armed conflict as embodied in . . . the Convention on the Prevention
and Punishment of the Crime of Genocide of 9 December 1948.°7* As a
creation of the Security Council, the International Criminal Tribunal for
the former Yugoslavia is not exactly what the drafters of article VI of the
Convention had in mind. Article VI refers to a court applicable to ‘those
Contracting Parties which shall have accepted its jurisdiction’. Yugo-
slavia, of course, did not accept the jurisdiction of the Tribunal

In November 1994, acting on a request from Rwanda,’”” the Security
Council voted to create a second ad hoc tribunal, charged with the
prosecution of genocide and other serious violations of international
humanitarian law committed in Rwanda and in neighbouring countries
during the year 1994.””° Its Statute closely resembles that of the Inter-
national Criminal Tribunal for the former Yugoslavia, although the
war crimes provisions reflect the fact that the Rwandan genocide took
place within the context of a purely internal armed conflict.””” The
resolution creating the Tribunal expressed the Council’s ‘grave con-
cern at the reports indicating that genocide and other systematic,
widespread and flagrant violations of international humanitarian law
have been committed in Rwanda’, referring to the reports of the Special
Rapporteur for Rwanda of the United Nations Commission on Human
Rights,”® as well as the prehmmary report of the Commission of
Experts established some time earlier.””’

52 UN Doc. S/RES/827 (1993), annex. >>> Note 351 above, para. 34.

34 1bid., para. 35; see also para. 45. 355 UN Doc. $/1994/1115.

% UN Doc. S/RES/955 (1994), annex.

*7 On the Rwandan genocide, see Philip Gourevitch, We Wish to Inform You That
Tomorrow We Will Be Killed with Our Families: Stories from Rwanda, New York: Farrar
Strauss and Giroux, 1998; Gerard Prunier, The Rwanda Crisis: History of a Genocide,
New York: Columbia University Press, 1995; Colette Braeckman, Rwanda, Histoire
d’un génocide, Paris: Fayard, 1994; Alison Des Forges, Leave None to Tell the Story:
Genocide in Rwanda, New York, Washington, London and Brussels: Human Rights
Watch, Paris: International Federation of Human Rights, 1999.

% UN Doc. $/1994/1157, annex I and annex II.

5% Preliminary Report of the Commission of Experts Established Pursuant to Security
Council Resolution 935 (1994)’, UN Doc. S/1994/1125; ‘Final Report of the Com-
mission of Experts Established Pursuant to Security Council Resolution 935 (1994)’,
UN Doc. §/1994/1405.
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The applicable provisions concerning genocide are the same in the
statutes of the International Criminal Tribunal for the former Yugoslavia
and the International Criminal Tribunal for Rwanda.’*’ They consist of
three paragraphs, the first stating that: “The [International Tribunal for
the former Yugoslavia] [International Tribunal for Rwanda] shall have
the power to prosecute persons committing genocide as defined in
paragraph 2 of this article or of committing any of the other acts enu-
merated in paragraph 3 of this article.” The second paragraph comprises
the text of article II of the Convention, minus the introductory words
‘[i]n this Convention’. The third paragraph lists ‘other acts’ punishable,
following article IIT of the Convention, namely, conspiracy, direct and
public incitement, attempt and complicity. This approach to article ITI, it
will be recalled, differs from that of the International Law Commission,
which placed the ‘other acts’ and forms of criminal participation within a
general provision applicable to all crimes. Because the ad hoc tribunals
have jurisdiction over war crimes and crimes against humanity as well as
genocide, their statutes also include such a general provision. As a result,
each statute contains two different provisions dealing with complicity
and incitement that are applicable to the crime of genocide.

In January 2002, the United Nations established a third international
tribunal, the Special Court for Sierra Leone. Although its creation results
from an initiative of the Security Council,”! the Statute itself is an
international agreement reached between the Government of Sierra
Leone and the United Nations.”*” The Statute is quite obviously derived
from the Statute of the International Criminal Tribunal for Rwanda, but
contains no provision for the crime of genocide. According to the

360 <Gtatute of the International Criminal Tribunal for the Former Yugoslavia’, note 270

above, art. 4; ‘Statute of the International Criminal Tribunal for Rwanda’, note 270
above, art. 2. See M. Cherif Bassiouni and Peter Manikas, The Law of the International
Criminal Tribunal for the Former Yugoslavia, Irvington-on-Hudson, NY: Transnational
Publishers, 1996; Roger S. Clark and Madeleine Sann, eds., The Prosecution of Inter-
national War Crimes, New Brunswick, NJ: Transaction Publishers, 1996; Virginia
Morris and Michael P. Scharf, An Insider’s Guide to the International Criminal Tribunal
for the Former Yugoslavia: A Documentary History and Analysis, Irvington-on-Hudson,
NY: Transnational Publishers, 1995; Virginia Morris and Michael P. Scharf, An Insider’s
Guide to the International Criminal Tribunal for Rwanda, Irvington-on-Hudson, NY:
Transnational Publishers, 1997; William A. Schabas, The UN International Criminal
Tribunals, the former Yugoslavia, Rwanda, Sierra Leone, Cambridge: Cambridge Uni-
versity Press, 2006.

UN Doc. S/RES/1315 (2000).

Agreement Between the United Nations and the Government of Sierra Leone on the
Establishment of a Special Court for Sierra Leone, 16 January 2002.

36
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Secretary-General, ‘[b]ecause of the lack of any evidence that the mas-
sive, large-scale killing in Sierra Leone was at any time perpetrated
against an identified national, ethnic, racial or religious group with an
intent to annihilate the group as such, the Security Council did not
include the crime of genocide in its recommendation, nor was it con-
sidered appropriate by the Secretary-General to include it in the list of
international crimes falling within the jurisdiction of the Court’.”*’
Likewise, the fourth United Nations criminal court to be established, the
Special Tribunal for Lebanon, is targeted at specific terrorist bombings

and does not have jurisdiction over the crime of genocide.’**

63 Report of the Secretary-General on the Establishment of a Special Court for Sierra

Leone’, UN Doc. $/2000/915, para. 13.
34 UN Doc. S/RES/1757 (2007).



Groups protected by the Convention

The chapeau of article 1T of the Convention on the Prevention and
Punishment of the Crime of Genocide states that the intent to destroy
must be directed against one of four enumerated groups: national, racial,
ethnical or religious. The Convention does not even invite application
to what might be called analogous groups, a departure from General
Assembly Resolution 96(I), which referred to ‘other groups’ in its def-
inition of genocide.1 Moreover, the drafters of the Convention quite
intentionally excluded “political’ groups from its scope,” as they did ref-
erence to ‘ideological’,” ‘linguistic* and ‘economic’” groups. The Con-
vention’s list of protected groups has probably provoked more debate
since 1948 than any other aspect of the instrument. This is often reflected
in frustration that the victims of a particular atrocity, that otherwise
would respond to the terms of the Convention, do not neatly fit
within the four categories. According to scholars Frank Chalk and Kurt
Jonassohn, ‘the wording of the Convention is so restrictive that not one
of the genocidal killings committed since its adoption is covered by it’.°
They add that ‘potential perpetrators have taken care to victimize only
those groups that are not covered by the convention’s definition’.”

The limited scope of the Convention definition has led many aca-
demics and human rights activists in two distinct directions. There have
been frequent attempts to stretch the Convention definition, often going
beyond all reason, in order to fit particular atrocities within the meaning

GA Res. 96(I). The resolution is discussed in chapter 1, pp. 52-8 above.

See pp. 15365 below.  ? UN Doc. E/623/Add.4.

UN Doc. A/AC.10/41; UN Doc. A/362, appendix II, art. I § L.

UN Doc. A/C.6/214.

Frank Chalk and Kurt Jonassohn, ‘The Conceptual Framework’, in Frank Chalk and Kurt
Jonassohn, eds., The History and Sociology of Genocide, New Haven and London: Yale
University Press, 1990, pp. 3—43 at p. 11. See also Kurt Jonassohn, ‘What Is Genocide?’, in
Helen Fein, ed., Genocide Watch, New Haven: Yale University Press, 1991, pp. 17-26; and
Kurt Jonassohn and Karin Solveig Bjérnson, Genocide and Gross Human Rights Viola-
tions, New Brunswick, NJ: Transaction, 1998, p. 1.

Chalk and Jonassohn, ‘Conceptual Framework’.
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of article II. Sometimes this is presented as the argument that the
lacunae in the definition are filled by customary norms.® Other com-
mentators have proposed new definitions in order to enlarge the scope
of the term, among them Stefan Glaser,” Israel W. Charny,'’ Vahakn
Dadrian,'! Helen Fein,'” and Frank Chalk and Kurt Jonassohn.'” The
most extreme position applies the term ‘genocide’ to any and all groups.
According to Pieter Drost, one of the advocates of this view: ‘a con-
vention on genocide cannot effectively contribute to the protection of
certain described minorities when it is limited to particular defined
groups . . . It serves no purpose to restrict international legal protection
to some groups; firstly, because the protected members always belong at
the same time to other unprotected groups.”"*

Concerns about the scope of groups protected by the Convention may
represent a passing phase in the law of genocide. For several decades, the

Lori Lyman Bruun, ‘Beyond the 1948 Convention — Emerging Principles of Genocide in
Customary International Law’, (1993) 17 Maryland Journal of International Law and Trade,
p. 193 at pp. 210-18; Beth Van Schaack, ‘The Crime of Political Genocide: Repairing the
Genocide Convention’s Blind Spot’, (1997) 106 Yale Law Journal, p.2259 at pp. 2280-2.
Stefan Glaser, Droit international pénal conventionnel, Brussels: Bruylant, 1970, p. 112, para. 83.
Israel W. Charney, ‘Toward a Generic Definition of Genocide’, in George J. Andreo-
poulos, Genocide, Conceptual and Historical Dimensions, Philadelphia: University of
Pennsylvania Press, 1994, pp. 64-94 at p.75: ‘Genocide in the generic sense is the mass
killing of substantial numbers of human beings, when not in the course of military
action against the military forces of an avowed enemy, under conditions of the essential
defenselessness and helplessness of the victims.’

Vahakn Dadrian, ‘A Typology of Genocide’, (1975) 5 International Review of Modern
Sociology, p.201: ‘Genocide is the successful attempt by a dominant group, vested with
formal authority and/or with preponderant access to the overall resources of power, to
reduce by coercion or lethal violence the number of a minority group whose ultimate
extermination is held desirable and useful and whose respective vulnerability is a major
factor contributing to the decision for genocide.”

Helen Fein, ‘Genocide, Terror, Life Integrity, and War Crimes’, in Andreopoulos,
Genocide, pp.95-107 at p.97: ‘Genocide is sustained purposeful action by a perpetrator
to physically destroy a collectivity directly or through interdiction of the biological and
social reproduction of group members.’

Chalk and Jonassohn, ‘Conceptual Framework’, p.23: ‘Genocide is a form of onesided
mass killing in which a state or other authority intends to destroy a group, as that group
and members in it are defined by the perpetrator.” See also Frank Chalk, ‘Redefining
Genocide’, in Andreopoulos, Genocide, pp.47—63 at p.52; Frank Chalk, ‘Definitions of
Genocide and Their Implications for Prediction and Prevention’, (1989) 4 Holocaust
and Genocide Studies, p. 149. Chalk and Jonassohn’s proposed definition is endorsed by
Irving Louis Horowitz, Taking Lives: Genocide and State Power, 4th edn, New Brunswick,
NJ: Transaction Publishers, 1997, pp. 12-13.

Pieter Nicolaas Drost, The Crime of State, Vol. 2, Genocide, Leyden: A. W. Sijthoff, 1959,
pp. 122-3.
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Convention was the only international legal instrument enjoying wide-
spread ratification that imposed meaningful obligations upon States in
cases of atrocities committed within their own borders and, as a general
rule, by their officials. The temptation was great to subsume a variety of
State-sanctioned criminal behaviour within its ambit due to the absence
of other comparable legal tools.'” This problem has diminished in recent
years with the progressive development of international criminal law in
the field of human rights abuses.

The Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment'® and the statutes of the ad hoc
criminal tribunals'’ stand out among the newer instruments. Case law
of the ad hoc tribunals for the former Yugoslavia and Rwanda has
both clarified and enlarged the scope of ‘crimes against humanity’ in
customary law.'® The entry into force, on 1 July 2002, of the Rome
Statute of the International Criminal Court, constitutes the culmin-
ation of the process. Besides genocide, the Statute takes subject matter
jurisdiction over crimes against humanity, defined as criminal acts
‘committed as part of a widespread or systematic attack directed against
any civilian population ...."” Such acts include ‘persecution’, perpet-
rated against ‘any identifiable group or collectivity on political, racial,
national, ethnic, cultural, religious, gender ... or other grounds that
are universally recognized as impermissible under international
law’.”’ Consequently, many of the so-called lacunae of the Genocide
Convention have been or are in the process of being filled by inter-
national law.

Raphael Lemkin, in his 1933 proposal to the Fifth International
Conference for the Unification of Penal Law, sought to criminalize

. . . . .. . 21
actions aimed at the destruction of a ‘racial, religious or social group’.

' Matthew Lippman, ‘The Drafting of the 1948 Convention on the Prevention and
Punishment of the Crime of Genocide’, (1985) 3 Boston University International Law
Journal, p.1 at p.62.

16 (1987) 1465 UNTS 85.

'7 ‘Statute of the International Criminal Tribunal for the Former Yugoslavia’, UN Doc.

S/RES/827, annex; ‘Statute of the International Criminal Tribunal for Rwanda’, UN Doc.

S/RES/955, annex.

Prosecutor v. Tadi¢ (Case No. IT-94-1-AR72), Decision on the Defence Motion for

Interlocutory Appeal on Jurisdiction, 2 October 1995.

9 Rome Statute of the International Criminal Court, (2002) 2187 UNTS 90, art. 7(1).

20 Ibid., art. 7(1)(h).

2 Raphael Lemkin, ‘Terrorism’, in Actes de la Ve Conférence Internationale pour I'Unifi-
cation du Droit Pénal, Paris, 1935. See also Raphael Lemkin, Axis Rule in Occupied
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Lemkin’s 1944 book, which coined the term ‘genocide’, said that ‘[b]y
“genocide” we mean the destruction of a nation or of an ethnic group’.””
Lemkin called for the development of ‘provisions protecting minority
groups from oppression because of their nationhood, religion, or race’.”
Lemkin’s writings indicate he conceived of the repression of genocide
within the context of the protection of what were then called ‘national
minorities’. The same perception was shared by his contemporaries, such
as Vespasian Pella, who wrote: ‘Le crime de genocide est, selon le pro-
fesseur Lemkin, constitué par un ensemble d’actes dont le but est la
destruction des bases essentielles de vie de groupes nationaux, avec
Pintention d’annihiler ces groupes.””* Use of terms such as ‘ethnic,
‘racial” or ‘religious’ merely fleshed out the idea, without at all changing
its essential content. According to the initial Saudi Arabian draft con-
vention, submitted to the General Assembly during the 1946 debate on
Resolution 96(I), ‘[g]enocide is the destruction of an ethnic group,
people or nation’.”” But, among those who participated in developing the
law of genocide in its early years, some saw the crime differently, and
hoped to incorporate other groups within its scope.

The Secretariat draft, prepared in early 1947, replaced the General
Assembly’s reference to ‘other groups’ with two categories, ‘national’
and ‘linguistic’ groups.”® It began the text with the title ‘[p]rotected
groups’, furnishing an exhaustive enumeration: ‘The purpose of
this Convention is to prevent the destruction of racial, national, lin-
guistic, religious or political groups of human beings.’”’ The three
experts convened to examine the Secretariat draft disagreed on this
subject.

A note from the Secretary-General in preparation for the sessions of
the Ad Hoc Committee said that the Committee would have to decide
whether or not to include all of the groups set out in the Secretariat draft,

Europe, Analysis of Government, Proposals for Redress, Washington: Carnegie Endow-
ment for World Peace, 1944, p.91.

2 Ibid., p.79. ** Ibid., pp.93—4.

24 Vespasian V. Pella, La guerre-crime et les criminels de guerre, Réflexions sur la justice
pénale internationale, ce qu’elle est ce qu’elle devrait étre, Neuchatel: Editions de la
baconniere, 1964, p. 80, n. 1.

** UN Doc. A/C.6/86.

6 In its explanatory comments on the draft, the Secretariat said that, on the subject of
groups to be included, it had decided to follow the General Assembly resolution: UN
Doc. E/447, pp.17 and 22.

* UN Doc. A/AC.10/41; UN Doc. A/362, appendix II, art. I § L.
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or only some of them.”” For the members of the Ad Hoc Committee,
coverage of national, racial and religious groups was common ground,
notwithstanding a suggestion that the term ‘national’ lacked a degree of
clarity.”” However, there were very divergent views within the Com-
mittee as to whether or not to include political groups within the ambit
of the definition.™

In the Sixth Committee of the General Assembly, every category except
‘racial’ groups led to debate.’’ Several delegations formulated the view that
the protected groups should be immutable, and not subject to individual
decisions to join or leave the group.”” The Committee added ‘ethnical’ to
the enumeration.”” Many States expressed discomfort with the reference to
‘religious’ groups.”* Predictably, the sharpest conflict in the Sixth Com-
mittee emerged on inclusion of political groups.”” Initially, it decided
to retain them.’® Later in the session, after the drafting committee had
presented its report, renewed proposals to remove political groups resulted
in another vote reversing the earlier ruling.’’

‘Groups’

Lemkin’s early work, as well as his major study, Axis Rule in Occupied
Europe, referred to ‘groups’ as the entity that deserved protection by
the emerging law of genocide.”® But sometimes Lemkin mentioned
‘minority groups’, suggesting that he viewed the two concepts as somewhat
synonymous.”” The drafting history of the Convention does not record
any meaningful discussion about use of the term ‘group’. Nehemiah

Robinson, in his study of the Genocide Convention, proposed an obvious

. . . . .. 40
and succinct formulation: ‘groups consist of individuals’.*

28 <Ad Hoc Committee on Genocide, Ad Hoc Committee’s Terms of Reference, Note by

the Secretary General’, UN Doc. E/AC.25/2.

** UN Doc. E/AC.25/SR.10, p. 16.

% UN Doc. E/AC.25/SR.1, pp. 4-8. See also UN Doc. E/AC.25/SR.3, pp.5-6 and 11; UN
Doc. E/AC.25/SR.4, pp.10-12; UN Doc. E/AC.25/SR.13, pp.2—4; UN Doc. E/AC.25/
SR.3, p.12; UN Doc. E/AC.25/SR.13, p.4; and UN Doc. E/AC.25/SR.24, pp. 4 and 6.

31 UN Doc. A/C.6/SR.69 (Shawcross, United Kingdom).

2 Ibid. (Amado, Brazil).

3 UN Doc. A/C.6/SR.73 (Petren, Sweden); UN Doc. A/C.6/SR.74 (Petren, Sweden).

** UN Doc. A/C.6/SR.69,75. > UN Doc. A/C.6/SR.74-75.  *° UN Doc. A/C.6/SR.75.

37 UN Doc. A/C.6/SR.128. 3 Lemkin, ‘Terrorism’. See also Lemkin, Axis Rule, p-91.

* Lemkin, Axis Rule, pp.79 and 93—4.

40 Nehemiah Robinson, The Genocide Convention: A Commentary, New York: Institute of
Jewish Affairs, 1960, p.58.
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The word ‘groups’ appears in other international instruments in the
field of human rights. General Assembly Resolution 96(I) states that:
‘Genocide is a denial of the right of existence of entire human groups, as
homicide is the denial of the right to live of individual human beings.’
The Universal Declaration of Human Rights affirms that education ‘shall
promote understanding, tolerance and friendship among all nations,
racial or religious groups’.’' Article 30 of the Universal Declaration
speaks of ‘any State, group or person’, indicating the ordinary meaning
of ‘group’, that is, an entity composed of more than one individual.*
The minorities provision in the International Covenant on Civil and
Political Rights contemplates members of a minority ‘group’.*’ Article
13(1) of the International Covenant on Economic, Social and Cultural
Rights speaks of ‘nations and all racial, ethnic or religious groups’.** The
International Convention for the Elimination of All Forms of Racial
Discrimination uses the expression ‘racial or ethnic groups’.”” The
Convention on the Rights of the Child lists ‘all peoples, ethnic, national
and religious groups and persons of indigenous origin’.*°

Professor Natan Lerner, in his book, Group Rights and Discrimination
in International Law, employs the term ‘groups’ in a generic sense, as if it
were unnecessary to precede it with the adjectives religious, ethnic or
national, much in the way ‘minorities’ is often used to refer not to
any minority in a numeric sense but more specifically to ethnic, lingu-
istic and religious minorities. Lerner regards the term ‘groups’ as an
improvement on references to ‘minorities’, an archaic usage that is to an
extent stigmatized. “The term may or may not be preceded by qualifying

notions such as “racial”, “ethnic”, “religious”, “cultural”, or “linguistic™,
he writes. ‘In international law, the notion of group requires the presence

41 Universal Declaration of Human Rights, GA Res. 217 A (III), UN Doc. A/810, art. 26(2).

42 Ibid. See also the International Covenant on Civil and Political Rights, (1976) 9 UNTS
171, art. 5(1); and the International Covenant on Economic, Social and Cultural Rights,
(1976) 993 UNTS 3, art. 5(1). Similarly, the American Convention on Human Rights,
(1979) 1144 UNTS 123, OASTS 36, art. 13(5).

*3 Ibid., art. 27. See also the Convention on the Rights of the Child, GA Res. 44/25, annex,
art. 17(d); and the Declaration on the Rights of Persons Belonging to National or Ethnic,
Religious or Linguistic Minorities, GA Res. 47/135, annex, art. 5.

4 Note 42 above. See also the Convention on the Rights of the Child, note 43 above,
art. 30.

45 (1969) 660 UNTS 195, art. 1(4). See also art. 2(2), which refers to ‘racial groups’,
art. 4(a), which refers to ‘any race or group of persons of another colour or ethnic
origin’, and art. 7, which speaks of ‘racial or ethnical groups’.

46 Convention on the Rights of the Child, note 43 above, art. 29(1)(d).
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of those already mentioned unifying, spontaneous (as opposed to arti-
ficial or planned) and permanent factors that are, as a rule, beyond the
control of the members of the group.”’

Given that minorities constitute the principal beneficiaries of geno-
cide law, it might be asked why the drafters of the Convention did not
opt for this designation, already well-recognized in international juris-
prudence. First, the term ‘minorities’ may have been felt to have a
technical meaning that might limit the scope of the Convention. Its use,
in the treaties and declarations of post-First World War Europe, implies
the protection of ‘national minorities’ with ties to their ‘kin-State’, or, in
exceptional cases such as European Jews, a religious minority without
any such kin-State.”® Secondly, the drafters may have understood that
the majority of a population, for example in an occupied territory,
might also become victim of genocide.”” Benjamin Whitaker observed
that a victim group can constitute either a minority or a majority.”’ The
reference, in article II(e) of the Convention, to transferring children
from one ‘group to another group’ implies that the term encompasses
both majority and minority.”" Certainly the label ‘group’ is flexible,
enabling the Convention to apply without question to the destruction of

47 Natan Lerner, Group Rights and Discrimination in International Law, Dordrecht, Boston

and London: Martinus Nijhoff, 1990, pp. 30-1.

On the minorities treaties regime, see F. Capotorti, ‘Study on the Rights of Persons
Belonging to Ethnic, Religious and Linguistic Minorities’, UN Doc. E/CN.4/Sub.2/384/
Add.1-7, UN Sales No. E.78.XIV.I. See also P. de Azcarate, The League of Nations and
National Minorities, Washington: Carnegie Endowment, 1945; Patrick Thornberry,
International Law and the Rights of Minorities, Oxford: Clarendon Press, 1991; and
Nathan Feinberg, La question des minorités a la Conférence de la paix de 1919—-1920 et
Paction juive en faveur de la protection internationale des minorités, Paris: Librairie Arthur
Rousseau, 1929.

An example might be the atrocities committed against the Hutu of Burundi in 1972. The
Hutu represent the majority of the population. See René Lemarchand, ‘Burundi: The
Politics of Ethnic Amnesia’, in Helen Fein, ed., Genocide Watch, New Haven: Yale
University Press, 1991, pp.70-86; René Lemarchand and David Martin, Selective
Genocide in Burundi, London: Minority Rights Group, 1974; René Lemarchand, ‘The
Hutu-Tutsi Conflict in Burundi’, in Jack Nusan Porter, Genocide and Human Rights:
A Global Anthology, Lanham, MD, New York and London: University Press of America,
1982, pp. 195-218.

Benjamin Whitaker, ‘Revised and Updated Report on the Question of the Prevention
and Punishment of the Crime of Genocide’, UN Doc. E/CN.4/Sub.2/1985/6, p. 16, para.
29. See also Steven R. Ratner and Jason S. Abrams, Accountability for Human Rights
Atrocities in International Law, Oxford: Clarendon Press, 1997, p.33.

In the same sense, International Convention for the Elimination of All Forms of Racial
Discrimination, note 45 above, art. 4.
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entities that may not qualify as ‘minorities’, or for which expressions
such as ‘peoples’ may be preferable.’”

Some States, in introducing offences of genocide into their own
domestic law, have deviated from the Convention terminology. In place of
the term ‘group’, the Portuguese penal code of 1982 uses ‘community’,”’
although the word disappeared in the 1995 revision when law-makers
decided to return to the letter of the Convention definition.”* The
Romanian penal code of 1976 employs the term ‘collectivity’, but this
appears to have been chosen in order to reflect the meaning of ‘group’
within article IT of the Convention, not to modify it.>”

Groups listed in the Convention

The four groups listed in the Convention resist efforts at precise defin-
ition. Professor Joe Verhoeven has pointed out that over the years many
have tried to provide some clarity to the terms, but that their efforts
remain unconvincing. This is hardly a surprise, he continues, because
the concepts of race, ethnic and national group are a priori imprecise.”™®
Israeli law avoided any discussion about the nature of ‘groups’ by simply
reformulating the definition of genocide so as to refer to ‘crimes against
the Jewish people’.”” Nothing in the record suggests that Eichmann ever
challenged the fact that the victims of Nazi atrocities were the ‘Jewish
people’. The issue does not appear to have been particularly controversial
in litigation concerning the conflict in Bosnia. In Krsti¢, a Trial Chamber
of the International Criminal Tribunal for the former Yugoslavia con-
cluded that ‘Bosnian Muslims® were a ‘national group’,” a finding that
was not challenged on appeal and that was accepted by the Appeals
Chamber.””

2 ILO Convention (No. 169) Concerning Indigenous and Tribal Peoples in Independent

Countries, ILO, Official Bulletin, vol. LXXII, 1989, Ser. A, No. 2, p.63, art. 1(2); James
Crawford, The Rights of Peoples, Oxford: Clarendon Press, 1992.
53 Penal Code of 1982 (Portugal), art. 189.
54 Decree-Law No. 48/95 of 15 March 1995 (Penal Code (Portugal), art. 239).
55 Penal Code (Romania), 1976, art. 357. However, it also uses the term ‘group’: ‘The
commission of any of the following acts for the purpose of completely or partially
destroying a collectivity or a national, ethnic, racial, or religious group.’
Joe Verhoeven, ‘Le crime de génocide, originalité et ambiguité’, [1991] Revue belge de
droit international, p. 5.
57 Nazi and Nazi Collaborators (Punishment) Law, 1950 (Law 5710/1950), s. I(a).
58 prosecutor v. Krsti¢ (Case No. IT-98-33-T), Judgment, 2 August 2001, paras. 559—60.
5% Prosecutor v. Krsti¢ (Case No. IT-98-33-A), Judgment, 19 April 2004, para. 6.
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The difficulties in the application of the four concepts can be seen in
the case of Rwanda. The Rwandan Tutsis are, it is widely believed, des-
cendants of Nilotic herders, whereas the Rwandan Hutus are considered
to be of ‘Bantu’ origin from south and central Africa. Historically, their
economies were different, the Tutsis raising cattle while the Hutus tilled
the soil. There are genomic differences, a typical Tutsi being tall and
slender, with a fine, pointed nose, a typical Hutu being shorter with a
flatter nose. These differences are visible in some, but not in many others.
Rwandan Tutsis and Hutus speak the same language, practise the same
religions and have essentially the same culture. Mixed marriages are
common. Distinguishing between them was so difficult that the Belgian
colonizers established a system of identity cards, and determined what
Rwandan law calls ‘ethnic origin’ based on the number of cattle owned
by a family.”’ Yet the hatred that fired and drove the genocide in 1994
was undoubtedly directed towards a ‘national, ethnical, racial or reli-
gious group’. And, if the Tutsi of Rwanda are not such a group, what are
they? After initially deliberating over the point, Trial Chambers of the
International Criminal Tribunal for Rwanda have now taken judicial
notice of the fact that the Tutsi, as well as the Hutu and the Twa, were
ethnic groups within Rwanda at the time of the 1994 genocide.’!

Generally, it is the perpetrator of genocide who defines the individual
victim’s status as a member of a group protected by the Convention.®
The Nazis, for example, had detailed rules establishing, according to
objective criteria, who was Jewish and who was not. It made no dif-
ference if the individual, perhaps a non-observant Jew of mixed par-
entage, denied belonging to the group. As Jean-Paul Sartre wrote in
Réflexions sur la question juive: ‘Le juif est un homme que les autres
hommes tiennent pour juif: voila la vérité simple d’ou il faut partir.

% André Guichaoua, Les crises politiques au Rwanda et au Burundi (1993-1994), Paris:
Karthala, 1995; Jean-Pierre Chrétien, Le défi de I'ethnisme; Rwanda et Burundi: 1990—
1996, Paris: Karthala, 1997; G. Prunier, The Rwanda Crisis, 1959-1994: History of a
Genocide, Kampala: Fountain Publishers, 1995; Filip Reyntjens, L’Afrique des Grands
Lacs en crise, Paris: Karthala, 1994.

1 Prosecutor v. Kajelijeli (Case No. ICTR-98-44A-T), Judgment, 1 December 2003, para.

241.

For consideration of this question from the standpoint of minorities law, see John

Packer, ‘On the Content of Minority Rights’, in J. Riikki, ed., Do We Need Minority

Rights, Dordrecht: Kluwer, 1996, pp. 121-78 at pp. 124-5; John Packer, ‘Problems in

Defining Minorities’, in B. Bowring and D. Fottrell, eds., Minority and Group Rights

Towards the New Millennium, The Hague: Kluwer, 1999.
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En ce sens le démocrate a raison contre I'antisémite: c’est 'antisémite
qui fait le juif.*’

In Rwanda, Tutsis were betrayed by their identity cards, for in many
cases there was no other way to tell. Problems with the four categories in
article II of the Convention have led some writers to argue for a purely
subjective approach.® If the offender views the group as being national,
racial, ethnic or religious, then that should suffice, they contend. In
Kayishema and Ruzindana, a Trial Chamber of the International
Criminal Tribunal for Rwanda adopted a purely subjective approach,
noting that an ethnic group could be ‘a group identified as such by

others, including perpetrators of the crimes’.”” Indeed, it concluded that

the Tutsi were an ethnic group based on the existence of government-
issued official identity cards describing them as such.®®

Another Trial Chamber, in Rutaganda, said ‘that for the purposes of
applying the Genocide Convention, membership of a group is, in
essence, a subjective rather than an objective concept’.”’ Striking a course
between the two, yet another Trial Chamber said ‘[a]lthough member-
ship of the targeted group must be an objective feature of the society in
question, there is also a subjective dimension’.°® The Trial Chamber
explained:

A group may not have precisely defined boundaries and there may be
occasions when it is difficult to give a definitive answer as to whether or
not a victim was a member of a protected group. Moreover, the per-
petrators of genocide may characterize the targeted group in ways that do
not fully correspond to conceptions of the group shared generally, or by

 Jean-Paul Sartre, Réflexions sur la question juive, Paris: Gallimard, 1954, pp. 81—4.

%4 Jean-Michel Chaumont, La concurrence des victimes: geénocide, identité, reconnaissance,
Paris: La Découverte, 1997, pp.211-12.

Prosecutor v. Kayishema et al. (Case No. ICTR-95-1-T), Judgment, 21 May 1999, para.
98. The International Criminal Tribunal for the former Yugoslavia has taken the same
approach in its first judgment on a genocide indictment. However, the Trial Chamber,
presided by Judge Claude Jorda, also conceded that the intent of the drafters of the
Genocide Convention was to assess groups on an objective rather than a subjective basis.
Prosecutor v. Jelisi¢ (Case No. IT-95-10-T), Judgment, 14 December 1999, paras. 69-72.
¢ Ibid., paras. 522-30.

7 Prosecutor v. Rutaganda (Case No. ICTR-96-3-T), Judgment, 6 December 1999, para. 56.
However, in the same judgment, the Trial Chamber said, at para. 57, that ‘a subjective
definition alone is not enough to determine victim groups as provided for in the
Genocide Convention’.

Prosecutor v. Bagilishema (Case No. ICTR-95-1A-T), Judgment, 7 June 2001, para. 65.
Also: Prosecutor v. Musema (Case No. ICTR-96-13-T), Judgment and Sentence,
27 January 2000, paras. 161-2.
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other segments of society. In such a case, the Chamber is of the opinion
that, on the evidence, if a victim was perceived by a perpetrator as
belonging to a protected group, the victim could be considered by the
Chamber as a member of the protected group, for the purposes of
genocide.””

A similar approach has been taken by a Trial Chamber of the Inter-
national Criminal Tribunal for the former Yugoslavia. In Jelisic, it said:
‘It is the stigmatisation of a group as a distinct national, ethnical or
racial unit by the community which allows it to be determined whether
a targeted population constitutes a national, ethnical or racial group in
the eyes of the alleged perpetrators.””” In Brdanin, the Trial Chamber
said ‘the relevant protected group may be identified by means of the
subjective criterion of the stigmatisation of the group, notably by the
perpetrators of the crime, on the basis of its perceived national, ethnical,
racial or religious characteristics. In some instances, the victim may
perceive himself or herself to belong to the aforesaid group.””

The International Commission of Inquiry on Darfur concluded that
the persecuted tribes were subsumed within the scope of the crime of
genocide to the extent that victim and persecutor ‘perceive each other
and themselves as constituting distinct groups’.”” The Commission
noted that ‘[t]he various tribes that have been the object of attacks and
killings (chiefly the Fur, Massalit and Zaghawa tribes) do not appear to
make up ethnic groups distinct from the ethnic group to which persons
or militias that attack them belong. They speak the same language
(Arabic) and embrace the same religion (Muslim).””” Nevertheless,
although ‘objectively the two sets of persons at issue do not make up two
distinct protected groups’,’* over recent years ‘a self-perception of two
distinct groups’ has emerged.”” According to the Darfur Commission,
the rebel tribes were viewed as ‘African’ and their opponents as ‘Arab’,
even if the distinction lacked a genuinely objective basis.

The subjective approach is appealing, especially because the perpet-
rator’s intent is a decisive element in the crime of genocide. Perhaps its
flaw is allowing, at least in theory, genocide to be committed against a

" Ibid.

70" prosecutor v. Jelisi¢ (Case No. IT-95-10-T), Judgment, 14 December 1999, para. 70.

"V Prosecutor v. Brdanin (Case No. IT-99-36-T), Judgment, 1 September 2004, para. 683
(references omitted).

7> ‘Report of the International Commission of Inquiry on Violations of International
Humanitarian Law and Human Rights Law in Darfur’, UN Doc. $/2005/60, para. 509.

73 Ibid., para. 508. 7* Ibid., para. 509. 7° Ibid., para. 511.
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group that does not have any real objective existence. To make an
analogy with ordinary criminal law, many penal codes stigmatize
patricide, that is, the killing of one’s parents. But the murderer who kills
an individual believing, erroneously, that he or she is killing a parent, is
only a murderer, not a patricide. The same is true of genocide. The
Appeals Chamber of the International Criminal Tribunal for the former
Yugoslavia has insisted that the subjective approach alone is not
acceptable:

[Clontrary to what the Prosecution argues, the Krsti¢c and Rutaganda
Trial Judgments do not suggest that target groups may only be defined
subjectively, by reference to the way the perpetrator stigmatises victims.
The Trial Judgement in Krsti¢ found only that ‘stigmatisation . . . by the
perpetrators’ can be used as ‘a criterion’ when defining target groups —
not that stigmatisation can be used as the sole criterion. Similarly, while
the Rutaganda Trial Chamber found national, ethnical, racial, and reli-
gious identity to be largely subjective concepts, suggesting that acts may
constitute genocide so long as the perpetrator perceives the victim as
belonging to the targeted national, ethnical, racial, or religious group, it
also held that ‘a subjective definition alone is not enough to determine
victim groups, as provided for in the Genocide Convention’.”®

Determination of the relevant protected group should be made on a
case-by-case basis, referring to both objective and subjective criteria.”” At
the International Court of Justice, the two parties ‘essentially agree[d]
that international jurisprudence accepts a combined subjective-objective
approach’, and the Court said it was not interested in pursuing the
matter.”® In practice, however, the subjective approach seems to function
effectively virtually all the time. Trying to find an objective basis for racist
crimes suggests that the perpetrators act rationally, and this is more
credit than they deserve.

The High Commissioner on National Minorities of the Organization
for Security and Co-operation in Europe, Max van der Stoel, was once
quoted saying that, although he could not define the term, ‘T know a

76 Prosecutor v. Staki¢ (Case No. IT-97-24-A), Judgment, 22 March 2006, para. 25.

77" Prosecutor v. Brdanin (Case No. IT-99-36-T), Judgment, 1 September 2004, para. 684.
Also: Prosecutor v. Semanza (Case No. ICTR-97-20-T), Judgment and Sentence, 15 May
2003, para. 317; Prosecutor v. Kajelijeli (Case No. ICTR-98-44A-T), Judgment and
Sentence, 1 December 2003, para. 811.

78 Case Concerning the Application of the Convention on the Prevention and Punishment of
the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment,
26 February 2007, para. 191.



GROUPS PROTECTED BY THE CONVENTION 129

minority when I see one.””” Put differently, difficulty in definition does
not render an expression useless, particularly from the legal point of
view. For example, issue may be taken with the term ‘racial’ because the
existence of races themselves no longer corresponds to usage of pro-
gressive social science.®’ However, the terms ‘racial’ as well as ‘race’,
‘racism’ and ‘racial group’ remain widely used and are certainly defin-
able. They are social constructs, not scientific expressions, and were
intended as such by the drafters of the Convention. To many of the
delegates attending the General Assembly session of 1948, Jews, Gypsies
and Armenians might all have been qualified as ‘racial groups’, language
that would be seen as quaint and perhaps even offensive a half-century
later. Their real intent was to ensure that the Convention would con-
template crimes of intentional destruction of these and similar groups.
The four terms were chosen in order to convey this message. Inter-
national law knows of similar examples of anachronistic language. One
of the earliest multilateral treaties dealing with human rights was aimed
at ‘white slavery’.” Its goal, the eradication of forced prostitution on an
international scale, remains laudatory and relevant, although the ter-
minology is obviously archaic.

The four terms in the Convention not only overlap,®” they also help to
define each other, operating much as four corner posts that delimit an
area within which a myriad of groups covered by the Convention find
protection. This was certainly the perception of the drafters. For
example, they agreed to add the term ‘ethnical’ so as to ensure that the
term ‘national’ would not be confused with ‘political’.*” On the other
hand, they deleted the reference to ‘linguistic’ groups, ‘since it is not

7% Max van der Stoel, ‘Prevention of Minority Conflicts’, in L. B. Sohn, ed., The CSCE and
the Turbulent New Europe, Washington: Friedrich-Naumann-Stiftung, 1993, pp. 147-54
at p.148. His comment was inspired by United States Supreme Court Justice Potter
Stewart who said the same thing about pornography: Jacobellis v. Ohio, 378 US 184 at
197 (1963).

According to the Commission of Experts on Rwanda, ‘to recognize that there exists
discrimination on racial or ethnic grounds, it is not necessary to presume or posit the
existence of race or ethnicity itself as a scientifically objective fact’: ‘Final Report of the
Commission of Experts Established Pursuant to Security Council Resolution 935
(1994)’, UN Doc. S/1995/1405, annex, para. 159.

International Agreement for the Suppression of the White Slave Traffic, (1904) 1 LNTS
83; International Convention for the Suppression of the White Slave Traffic, (1910) 7
Martens Nouveau Recueil (3d) 252, 211 Consol. TS 45.

‘Fourth Report on the Draft Code of Offences Against the Peace and Security of
Mankind, by Mr Doudou Thiam, Special Rapporteur’, UN Doc. A/CN.4/398, para. 56.
 UN Doc. A/C.6/SR.73 (Petren, Sweden); UN Doc. A/C.6/SR.74 (Petren, Sweden).
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believed that genocide would be practised upon them because of their
linguistic, as distinguished from their racial, national or religious,
characteristics’.** The drafters viewed the four groups in a dynamic and
synergistic relationship, each contributing to the construction of the
other.

The 1996 report of the International Law Commission on the Draft
Code of Crimes Against the Peace and Security of Mankind adopted this
approach in considering ‘tribal groups’ to fall within the scope of the
definition of genocide,”” although the Darfur Commission disagreed,
stating that ‘tribes as such do not constitute a protected group’.*® The
Darfur Commission looked to anthropological textbooks for the
meaning of ‘tribe’ or ‘tribal’. The Shorter Oxford English Dictionary
defines a tribe as ‘[a] group of families, esp[ecially] of an ancient or
indigenous people, claiming descent from a common ancestor, sharing a
common culture, religion, dialect, etc., and usually occupying a specific
geographic area and having a recognized leader’. Certainly, tribal groups
are cognates of the four terms used in article IT of the Convention,
whereas it is obvious that other categories, such as political or gender
groups, are not. In any event, the Darfur Commission subsequently
concluded that the three ‘tribes’ were in fact protected groups because
they themselves as well as their oppressors viewed them as such. Thus, a
tribe that is perceived as a racial or ethnic group falls within the scope of
the Convention. The Appeals Chamber of the International Criminal
Tribunal for the former Yugoslavia noted that Raphael Lemkin con-
ceived of genocide as targeting ‘a race, tribe, nation, or other group with a
particular positive identity’.*”

Yet, in concluding that tribal groups meet the definition of genocide,
it seems unnecessary to attempt to establish within which of the four
enumerated categories they should be placed. In the same spirit, the
Canadian Criminal Code’s genocide provision includes the term ‘col-
our’ in its list of protected groups.”® We readily appreciate the fact that
groups defined by ‘colour’ are also protected by the Convention without

8 UN Doc. A/401.

8 Report of the International Law Commission on the Work of Its Forty-Eighth Session,

6 May—26 July 1996’, UN Doc. A/51/10, p. 89.

‘Report of the International Commission of Inquiry on Violations of International

Humanitarian Law and Human Rights Law in Darfur’, UN Doc. §/2005/60, para. 496.

87" Prosecutor v. Staki¢ (IT-97-24-A), Judgment, 22 March 2006, para. 21 (my italics).

8 Criminal Code (Canada), RSC 1985, c. C-46, s. 318(4): ‘any section of the public
distinguished by colour, race, religion or ethnic origin’.
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it being important to determine whether they are in fact subsumed
within the adjectives national, racial, ethnical or religious.

There is a danger that a search for autonomous meanings for each of
the four terms will weaken the overarching sense of the enumeration as
a whole, forcing the jurist into an untenable Procrustes bed. To a degree,
this problem is manifested in the 2 September 1998 judgment of the
International Criminal Tribunal for Rwanda in the Akayesu case,”’ as
well as in the definitions accompanying the genocide legislation adopted
by the United States,” both of which dwell on the individual meanings
of the four terms. Deconstructing the enumeration risks distorting the
sense that belongs to the four terms, taken as a whole.

A negative approach to definition, referring to a group by what it is not
rather than what it is, has been fairly convincingly rejected by the courts.
This had first been mooted by the Commission of Experts for the former
Yugoslavia.” An early Trial Chamber decision of the International
Criminal Tribunal for the former Yugoslavia agreed that ‘all individuals
thus rejected would, by exclusion, make up a distinct group’,”” but the
view has since been rejected by another Trial Chamber’” whose views
were upheld on appeal.”* The conclusions of the Appeals Chamber were
endorsed by the International Court of Justice. In Bosnia v. Serbia, the
applicant had argued that the victim of genocide has been ‘the non-Serb
national, ethnical or religious group within, but not limited to, the ter-
ritory of Bosnia and Herzegovina, including in particular the Muslim
population’. According to the Court, genocide ‘requires an intent to
destroy a collection of people who have a particular group identity. It is a
matter of whom those people are, not whom they are not.”” The Court
referred to General Assembly Resolution 96(I), which contrasted geno-
cide, as ‘the denial of the existence of entire human groups’, with
homicide, considered as ‘the denial of the right to live of individual

human beings’.% According to the Court, the drafters of the Genocide

8 Prosecutor v. Akayesu (Case No. ICTR-96-4-T), Judgment, 2 September 1998.

%0 Genocide Convention Implementation Act of 1987 (Proxmire Act), S. 1851, s. 1093.

‘Final Report of the Commission of Experts Established Pursuant to Security Council

Resolution 780 (1992)’, UN Doc. $/1994/674, para. 96.

92 Prosecutor v. Jelisi¢ (Case No. IT-95-10-T), Judgment, 14 December 1999, para. 71.

9 Prosecutor v. Staki¢ (Case No. IT-97-24-T), Judgment, 31 July 2003, para. 512.

94 Prosecutor v. Staki¢ (Case No. IT-97-24-A), Judgment, 22 March 2006, paras. 20-8.

%5 Case Concerning the Application of the Convention on the Prevention and Punishment of
the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment,
26 February 2007, para. 193.

% Ibid., para. 195.

9
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Convention ‘gave close attention to the positive identification of groups
with specific distinguishing characteristics in deciding which groups they
would include and which (such as political groups) they would
exclude’.”’

Raphael Lemkin conceived of genocide as a crime committed against
‘national groups’, something made apparent by frequent references in his
book, Axis Rule in Occupied Europe.” In his famous study, he associated
the prohibition of genocide with the protection of minorities.”” Lemkin
clearly did not intend the prohibition of genocide to cover all minorities,
but rather those that had been contemplated by the minorities treaties
of the inter-war years. The term ‘national’ had an already well-accepted
technical meaning, having been used to describe minorities in the legal
regime established in the aftermath of the First World War. For Lemkin,
genocide was above all meant to describe the destruction of the Jews,
who cannot in a strict sense be termed a national group at all. Yet the
term’s usage was clear enough in what it covered and what it was meant
to protect. The historical circumstances and the context of Nazi perse-
cution further enhanced this perspective. The etymology of the term
‘genocide’ also confirms this. In ancient Greek, genos means ‘race’ or
‘tribe’. It does not refer to any group in the abstract, or even to groups
defined on the basis of political view, or economic and social status.
Lemkin’s outlook was not shared by all participants in the drafting of the
Convention. For example, he differed with his colleague on the Ad Hoc
Committee, Henri Donnedieu de Vabres, about the inclusion of political
groups.

Fundamentally, the problem with including political groups is the
difficulty in providing a rational basis for such a measure. If political
groups are to be included, why not the disabled, or other groups based
on arbitrary criteria? Logically, the definition ought to be expanded to
cover all episodes of mass killing. But, despite criticism that the enu-
meration of protected groups within the Convention is limited and
restrictive, the final result is coherent. It aims at protecting groups that
were defined, prior to the Second World War, as ‘national minorities’,
‘races’ and ‘religious groups’. A more contemporary usage seems to

°7 Ibid.

%8 Note 21 above, pp- 79, 80-2, 85-7 and 90-3. See also Raphael Lemkin, ‘Le génocide’,
[1946] Rev. int. droit pénal, p.25: ‘Par “génocide” nous voulons dire la destruction
d’une nation ou d’un groupe ethnique.’

9 Lemkin, Axis Rule, p-90.
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prefer ‘ethnic groups’. But these are really all efforts to describe a sin-
gular reality. Applied with a mix of common sense and intuition, the
definition seems to work.

The Convention enumeration is also defensible from a policy per-
spective. Critics who see no reason to protect the four enumerated
groups and omit others, defined by different criteria, might consider why
the international community has adopted an important convention
dealing with racial discrimination'”’ and another concerning apart-
heid,'”" instead of simply condemning discrimination in general and in
all of its forms. The International Convention for the Elimination of All
Forms of Racial Discrimination defines racial discrimination as any
distinction, exclusion, restriction or preference ‘based on race, colour,
descent, or national or ethnic origin’.'’” Interestingly, these terms closely
overlap the categories recognized in article II of the Genocide Conven-
tion. Religion is excluded, but, at the time, the United Nations planned a
companion instrument on religious discrimination.'”> However, dis-
crimination on the basic of political opinion, or belonging to a political
group, was not included.'”*

Attacks on groups defined on the basis of race, nationality, ethnicity
and religion have been elevated, by the Genocide Convention, to the apex
of human rights atrocities, and with good reason. The definition is a
narrow one, it is true, but recent history has disproven the claim that it
was too restrictive to be of any practical application. For society to define
a crime so heinous that it will occur only rarely is testimony to the
value of such a precise formulation. Diluting the definition, either by
formal amendment of its terms or by extravagant interpretation of the
existing text, risks trivializing the horror of the real crime when it is
committed.

100 International Convention for the Elimination of All Forms of Racial Discrimination,

note 45 above.

International Convention on the Suppression and Punishment of the Crime of
Apartheid, (1976) 1015 UNTS 243.

Note 45 above, art. 1.

No convention was ever drafted. In 1981, the General Assembly adopted a resolution
on the subject: ‘Declaration on the Elimination of All Forms of Intolerance and of
Discrimination Based on Religion or Belief’, GA Res. 36/55.

However, it is included in other instruments, for example the Universal Declaration of
Human Rights, note 41 above, art. 2; the International Covenant on Civil and Political
Rights, note 42 above, art. 26; and the ILO Convention (No. 111) Concerning Dis-
crimination in Respect of Employment and Occupation, (1960) 361 UNTS 31, art. 1(1).
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National groups

The original draft of General Assembly Resolution 96(I) included
‘national’ groups within the enumeration,'*” but they were eliminated,
with no evident explanation, from the final text. The Secretariat draft of
the Convention reintroduced the concept of ‘national” groups, together
with ‘linguistic’ groups,'’® replacing the reference to ‘other groups’.
Within the Ad Hoc Committee, some suggested the term ‘national’
lacked clarity.'”” In the Sixth Committee, the United Kingdom ques-
tioned including ‘national groups’, because people were free to join and
to leave them.'”® The Egyptian delegate replied that: “The well-known
problem of the German minorities in Poland or of the Polish minorities
in Germany, and the question of the Sudeten Germans, showed that the
idea of the national group was perfectly clear.’'”” Out of concern that
‘national’ might be confused with ‘political’, Sweden proposed adding
‘ethnical’ to the enumeration.' "

According to a Trial Chamber of the International Criminal Tribunal for
Rwanda, the term ‘national group’ refers to ‘a collection of people who are
perceived to share a legal bond based on common citizenship, coupled with
reciprocity of rights and duties’.''" As authority for this statement, the
Tribunal cited the Nottebohm decision of the International Court of
Justice."'” However, in Nottebohm, the Court was interested in establishing
‘nationality’, not membership in a ‘national group’.'"” The difference is
significant, because the International Court of Justice focused on the

19> UN Doc. A/BUR/50, proposed by Cuba, India and Pakistan. The Saudi Arabian draft
convention referred to ‘the destruction of an ethnic group, people or nation’: UN Doc.
A/C.6/86.

1% UN Doc. E/447, pp.17 and 22.  '®” UN Doc. E/AC.25/SR.10, p. 16.

19 N Doc. A/C.6/SR.69 (Shawcross, United Kingdom).

19 UN Doc. A/C.6/SR.74 (Raafat, Egypt). See also UN Doc. A/C.6/SR.75 (Kaeckenbeeck,
Belgium).

10 UN Doc. A/C.6/SR.73 (Petren, Sweden); UN Doc. A/C.6/SR.74 (Petren, Sweden).

UL prosecutor v. Akayesu, note 89 above, para. 511.

Nottebohm Case (Second Phase), Judgment of 6 April, [1955] ICJ Reports p. 24. For an

alternative definition, see the Inter-American Court of Human Rights advisory opinion,

Proposed Amendments to the Naturalization Provisions of the Constitution of

Costa Rica, Advisory Opinion OC-4/84, 19 January 1984, Series A, No. 4, para. 35:

‘Nationality can be deemed to be the political and legal bond that links a person to a

given state and binds him to it with ties of loyalty and fidelity, entitling him to

diplomatic protection from that state.”

See J. F. Rezek, ‘Le droit international de la nationalité’, (1986) 198 Recueil des cours de

Pacadémie du droit international de la Haye, p.335.

112

113



GROUPS PROTECTED BY THE CONVENTION 135

correspondence between a formal grant of ‘nationality’ and the reality of
the bonds linking an individual and his or her State of nationality. Not-
tebohm does not address the situation of national minorities who, while
sharing cultural and other bonds with a given State, may actually hold the
nationality of another State, or who may even be stateless."'* Thus, the
Rwanda Tribunal’s reference to Nottebohm is incomplete.

The latest edition of Oppenheim’s International Law says:
Nationality”, in the sense of citizenship of a certain state, must not be
confused with “nationality” as meaning membership in a certain nation
in the sense of race.”''” In his commentary on the Genocide Convention,
Stéfan Glaser observed that: “‘What characterizes a nation is not only a
community of political destiny, but, above all, a community marked by
distinct historical and cultural links or features. On the other hand, a
“territorial” or “state” link (with the State) does not appear to me to be
essential.”''® Nicodéme Ruhashyankiko referred to the drafting of the
International Convention for the Elimination of All Forms of Racial
Discrimination''” for guidance as to the meaning of ‘national group’ in
the Genocide Convention. He noted distinctions between the ‘politico-
legal’ sense of the term, which referred to citizenship, and the ‘ethno-
graphical’ or ‘sociological’ sense of the term, which referred to origin.'"*
The United States legislation to implement the Genocide Convention
expresses a similar although somewhat narrower view, defining ‘national
group’ as ‘a set of individuals whose identity as such is distinctive in
terms of nationality or national origins’.'"”

The core concern of the Genocide Convention, as the drafting history
and context of adoption make clear, is protection of what are known in

[$44

14 Malcolm N. Shaw, ‘Genocide and International Law’, in Yoram Dinstein, ed., Inter-

national Law at a Time of Perplexity (Essays in Honour of Shabtai Rosenne), Dordrecht:
Martinus Nijhoff, 1989, pp.797-820 at p. 807.

Robert Jennings and Arthur Watts, Oppenheim’s International Law, Vol. 1I, 9th edn,
London and New York: Longman, 1996, p.857.

Glaser, Droit international, pp. 111-12 (translated into English in Whitaker, ‘Revised
Report’, note 50 above, pp. 15-16).

"7 Note 45 above.

118 ‘Study of the Question of the Prevention and Punishment of the Crime of Genocide,
Progress Report by Mr Nicodeme Ruhashyankiko, Special Rapporteur’, UN Doc.
E/CN.4/Sub.2/L.583 (1973), paras. 56-61; ‘Study of the Question of the Prevention
and Punishment of the Crime of Genocide, Study Prepared by Mr Nicodeme
Ruhashyankiko, Special Rapporteur’, UN Doc. E/CN.4/Sub.2/416, paras. 59-64. See also
Egon Schwelb, ‘The International Convention on the Elimination of All Forms of Racial
Discrimination’, (1966) 15 International and Comparative Law Quarterly, p.1007.
Genocide Convention Implementation Act of 1987, note 90 above, s. 1093(5).
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. . .. 120 . .
Europe as ‘national minorities’. = When he first conceived of the notion

of genocide, Lemkin favoured the term ‘national’. Doubtless, this
stemmed from the minorities system created under the aegis of the
League of Nations. The Permanent Court of International Justice had
already ventured a definition to assist in construing the minorities
treaties. Working with the term ‘communities’, it said: ‘By tradition . . .
the “community” is a group of persons living in a given country or
locality, having a race, religion, language and traditions of their own and
united by this identity of race, religion, language and traditions in sen-
timent of solidarity, with a view to preserving their traditions, main-
taining their form of worship, ensuring the instruction and upbringing
of their children in accordance with the spirit and traditions of their race
and rendering mutual assistance to each another.'”’ A considerably
more recent attempt to define the term ‘national minority’ was made by
the European Commission for Democracy through Law (the “Venice
Commission’), an institution affiliated with the Council of Europe. It
entails ‘a group which is smaller in number than the rest of the popu-
lation of a State, whose members, who are nationals of that State,
have ethnical, religious or linguistic features different from those of the
rest of the population, and are guided by the will to safeguard their
culture, traditions, religion or language’.'*” European human rights law

120 Thege views, originally set out in the first edition of this book, have since been endorsed
by a Trial Chamber of the International Criminal Tribunal for the former Yugoslavia:
Prosecutor v. Krsti¢ (Case No. IT-98-33-T), Judgment, 2 August 2001, para. 556. See also:
Diane Marie Amann, ‘Group Mentality, Expressivism and Genocide’, (2002) 2 Inter-
national Criminal Law Review, p.93. Contra Hurst Hannum, ‘International Law and
Cambodian Genocide: The Sounds of Silence’, (1989) 11 Human Rights Quarterly, p. 82.
Greco-Bulgarian Community, Advisory Opinion, 31 July 1930, PCIJ, Ser. B, No. 17,
pp-19, 21, 22 and 33. Although the definition applies to ‘communities’, rather than
‘national minorities’, it is generally considered to be transposable: F. Capotorti, ‘Study
on the Rights of Persons Belonging to Ethnic, Religious and Linguistic Minorities’, UN
Doc. E/CN.4/Sub.2/384/Add.1-7, UN Sales No. E.78.XIV.], para. 21.

European Commission for Democracy Through Law, The Protection of Minorities,
Strasbourg: Council of Europe Press, 1994, p.12. The definition uses the term
‘minority’ without the adjective ‘national’ in para. 1 of art. 2, but in para. 3 refers to
‘national minority’, suggesting the two terms are interchangeable. The Venice Com-
mission’s definition is modelled on one developed by F. Capotorti, Special Rapporteur
of the Sub-Commission on Prevention of Discrimination and Protection of Minorities,
but applicable to ‘ethnic, linguistic and religious’ minorities rather than ‘national
minorities™ ‘A group numerically inferior to the rest of the population of a state, in a
non-dominant position, whose members — being nationals of the state — possess ethnic,
religious or linguistic characteristics differing from those of the rest of the population
and show, if only implicitly, a sense of solidarity, directing towards preserving their
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continues to favour the term ‘national minorities’,'”’ resisting the
expression consecrated by the universal human rights instruments,
which refer to ‘ethnic, linguistic and religious minorities’.'** The Venice
Commission definition shows, however, that in European law ‘national
minorities’ is meant to cover ethnic, linguistic and religious minorities.
In 1992, the General Assembly of the United Nations combined the two

definitions, in its resolution on ‘national, ethnic, linguistic and religious

. P 12;r
minorities’. =’

Discussing the definition of genocide, International Law Commission
Special Rapporteur Doudou Thiam noted that national groups often
comprise several different ethnic groups, particularly in Africa, where
territories were divided without taking them into account:

With rare exceptions (Somalia, for example), almost all African States
have an ethnically mixed population. On other continents, migrations,
trade, the vicissitudes of war and conquests have created such mixtures
that the concept of the ethnic group is only relative or may no longer
have any meaning at all. The nation therefore does not coincide with the
ethnic group but is characterized by a common wish to live together, a
common ideal, a common goal and common aspirations.'*°

While Thiam’s culturally sensitive approach is laudable, it has the
same shortcoming as the definitions proposed by the Rwanda Tribunal
and by the United States legislation. In attempting to impose contem-
porary usage on a term whose meaning was different in 1948, it has the
curious result of narrowing the Convention’s scope. Set within the

culture, traditions, religion or language.” See Capotorti, note 121 above. Subsequently,
another definition was prepared for the Sub-Commission by Jules Deschénes, UN Doc.
E/CN.4/Sub.2/1985/31, para. 181: ‘A group of citizens of a state, constituting a
numerical minority and in a non-dominant position in that state, endowed with ethnic,
religious or linguistic characteristics which differ from those of the majority of the
population, having a sense of solidarity with one another, motivated, if only implicitly,
by a collective will to survive and whose aim is to achieve equality with the majority in
fact and in law.

Framework Convention for the Protection of National Minorities, ETS 157. See
also Convention for the Protection of Human Rights and Fundamental Freedoms
(‘European Convention on Human Rights’), (1955) 213 UNTS 221, ETS 5, art. 14.
International Covenant on Civil and Political Rights, note 42 above, art. 27. But, for use
of the term ‘national minority’ in a treaty of the United Nations system, see UNESCO
Convention Against Discrimination in Education, (1960) 429 UNTS 93, art. 5§ lc.
‘Declaration on the Rights of Persons Belonging to National or Ethnic Religious and
Linguistic Minorities’, UN Doc. E/CN.4/1992/48 and Corr.1, UN Doc. A/RES/48/138.
‘Fourth Report on the Draft Code of Offences Against the Peace and Security of
Mankind, by Mr Doudou Thiam, Special Rapporteur’, UN Doc. A/CN.4/398, para. 57.
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context of 1948 and the writings of Raphael Lemkin, the term ‘national
group’ dictates a large scope corresponding to the concept of ‘minority’
or ‘national minority’, one that in reality is broad enough to encompass
racial, ethnic and religious groups as well.

What is sometimes called ‘auto-genocide’, that is, mass killing of
members of the group to which the perpetrators themselves belong, has
been presented under the rubric of national groups.'”” The expression
appears to have been coined by a United Nations rapporteur referring to
the Khmer Rouge atrocities in Cambodia.'*® It is argued that, since this
constitutes the intentional destruction of part of a national group, it
meets the Convention definition.'*” Legislation adopted in the United
States in 1994 declares: ‘The persecution of the Cambodian people
under the Khmer Rouge rule, [when] the bulk of the Khmer people were
subjected to life in an Asian Auschwitz, constituted one of the clearest

127 Whitaker, ‘Revised Report’, note 50 above, p. 16, para. 31. See also: UN Doc. E/CN.4/
SR.1510, para. 22.

128 UN Doc. E/CN.4/SR.1510.

129 Terence Duffy, ‘Toward a Culture of Human Rights in Cambodia’, (1983) 16 Human
Rights Quarterly, p. 82 at p. 83; James Dunn, ‘East Timor: A Case of Cultural Genocide’,
in Andreopoulos, Genocide, pp.171-90; Hannum, ‘Cambodian Genocide’; Ben Kier-
nan, ‘Genocide and “Ethnic Cleansing™, in Robert Wuthnow, ed., The Encyclopedia of
Politics and Religion, Vol. I, Washington: Congressional Quarterly, 1998, pp. 294-9; Ben
Kiernan, ‘The Cambodian Genocide, 1975-1979’, in Samuel Totten, William S. Parsons
and Israel W. Charny, eds., Genocide in the Twentieth Century, New York and London:
Garland Publishing, 1995, pp.429-82; Ben Kiernan, ‘The Cambodian Genocide: Issues
and Responses’, in Andreopoulos, Genocide, pp.191-228; Paul Starkman, ‘Genocide
and International Law; Is There a Cause of Action?’, (1984) 8 ASILS International Law
Journal, p.1; Mohamed Ali Lejmi, ‘Prosecuting Genocide: Problems Caused by the
Passage of Time since the Alleged Commission of Crimes’, (2006) 4 Journal of Inter-
national Criminal Justice, p. 300; Jason Abrams, ‘The Atrocities in Cambodia and
Kosovo: Observations on the Codification of Genocide’, (2001) 35 New England Law
Review, p.303; William Schabas, ‘Problems of International Codification: Were the
Atrocities in Cambodia and Kosovo Genocide?’, (2001) 35 New England Law Review,
p-287. See also: ‘Report of the Committee on the Elimination of Racial Discrimination’,
UN Doc. A/53/18, para. 283; UN Doc. E/CN.4/SR.1517, para. 13 (Austria), UN Doc.
E/CN.4/SR.1518, para. 54 (United Kingdom), para. 48 (United States); and UN Doc.
E/CN.4/SR.1519, para. 18 (Soviet Union). On 7 April 1978, the Canadian House of
Commons adopted a motion entitled ‘Condemnation of Communist Atrocities in
Kampuchea’ that spoke of ‘the terrible genocide committed on two million babies,
children, women and men’: UN Doc. E/CN.4/Sub.2/414/Add.1, p. 2. However, William
Shawcross says that ‘the Genocide Convention on its face probably does not apply to
the majority of these killings, and this has been the predominant view within the
international legal community until recently’: William Shawcross, ‘Persecutions on
Political, Racial, or Religious Grounds’, in Roy Gutman and David Rieff, eds., Crimes of
War: What the Public Should Know, New York: Norton, 1999, pp.272-5 at p.274.
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examples of genocide in recent history.'”’ The point was taken with
some scepticism by the Group of Experts in its 1999 report. While
agreeing that the Khmer people of Cambodia constituted a national
group within the meaning of the Convention, the Group said that
‘whether the Khmer Rouge committed genocide with respect to part of
the Khmer national group turns on complex interpretative issues,
especially concerning the Khmer Rouge’s intent with respect to its non-
minority-group victims’. The Group declined taking a position on the
issue, saying that the matter should be addressed by the courts if Khmer
Rouge officials are charged with genocide against the Khmer national
group.””" The issue should soon be addressed by the Extraordinary
Chambers of the Courts of Cambodia in their trials of former Khmer
Rouge leaders.

Racial groups

The reference to ‘racial’ groups posed the least problem for the drafters of
the Convention, although it may well be the most troublesome a half-
century later. The travaux préparatoires reveal no significant discussion
of the term. This suggests that it is very close to the core of what the
drafters intended the Convention to protect. As a term, ‘racial groups’
was present throughout the drafting process, in General Assembly
Resolution 96(1), the Secretariat draft,’”” and the drafts submitted
by the United States,'”” France'’* and China.'”” The penal codes of

130 The United States Foreign Relations Authorization Act, Fiscal Years 1988 and 1989,
Pub. L. No. 100-204, § 906. In 1994, the United States Congress passed the Cambodian
Genocide Justice Act, Pub. L. No. 103-236, 108 Stat. 486, 486—7 (1994), which states
that: ‘Consistent with international law, it is the policy of the United States to support
efforts to bring to justice members of the Khmer Rouge for their crimes against
humanity committed in Cambodia between April 17, 1975 and January 7, 1979’ (§ 572
(a)); it authorized the creation of the Office of Cambodian Genocide Investigation
to ‘develop the United States proposal for the establishment of an international
criminal tribunal for the prosecution of those accused of genocide in Cambodia’
(5 573(b)(4)).
‘Report of the Group of Experts for Cambodia Established Pursuant to General
Assembly Resolution 52/135’, UN Doc. A/53/850, UN Doc. S/1999/231, annex, para. 65.
In its explanatory comments on the issue of groups, the Secretariat said it had decided
to follow the General Assembly resolution: UN Doc. E/447, pp.17 and 22.
'3 UN Doc. E/623, art. L1~ '** UN Doc. E/623/Add.1, art. 1.
'35 ‘Draft Articles for the Inclusion in the Convention on Genocide Proposed by the
Delegation of China on 16 April 1948’, UN Doc. E/AC.25/9, art. L.
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Bolivia'*® and Paraguay'’’ omit mention of ‘racial’ groups altogether

in their genocide provisions: perhaps legislators considered the
term redundant and unnecessary, given the other elements of the
enumeration.'

A general discomfort with the term on this basis may explain why the
International Criminal Tribunal for Rwanda has not classified the Tutsi
as a racial group. The general conception of Tutsi within Rwanda is
based on hereditary physical traits, even though these may be difficult to
distinguish in many cases. According to the Rwanda Tribunal, ‘[t]he
conventional definition of racial group is based on the hereditary
physical traits often identified with a geographical region, irrespective of
linguistic, cultural, national or religious factors’."”” The genocide
legislation in the United States adopts a similar view, defining ‘racial
group’ as ‘a set of individuals whose identity as such is distinctive in
terms of physical characteristics or biological descent’.'*’ References to
the problem in the academic literature are rare. Stéfan Glaser wrote that:
““Race” means a category of persons who are distinguished by common
and constant, and therefore hereditary, features.”'*'

What did the drafters of the Genocide Convention mean by ‘racial
group’? The Oxford English Dictionary provides an indication of usage at
the time. It proposes several definitions of ‘race’, of which the most
appropriate are: ‘A group of persons, animals, or plants, connected by
common descent or origin’; ‘A group or class of persons, animals,
or things, having some common feature or features.”'** This definition
can be readily extended to cover national, ethnic, and even religious
minorities, which is how the term was understood in 1948, although
this no longer corresponds to modern-day usage.'*” For example, the

1% Penal Code (Bolivia), 23 August 1972, Chapter IV, art. 138.

137 Penal Code (Paraguay), art. 308.

Perhaps employing the same reasoning, the Costa Rican code eliminates ethnic groups
from its enumeration: it refers to race rather than to ‘racial group’: Penal Code (Costa
Rica), art. 373.

Prosecutor v. Akayesu, note 89 above, para. 513. See also Prosecutor v. Kayishema and
Ruzindana, note 65 above, para. 98.

Genocide Convention Implementation Act of 1987, note 90 above, s. 1093.

Glaser, Droit international, pp.111-12 (translated into English in Whitaker, ‘Revised
Report’, note 50 above, pp. 15-16).

12 R. W. Burchfield, ed., The Compact Edition of the Oxford English Dictionary, Vol. II,
Oxford: Clarendon Press, 1971, p. 2400.

David Levinson, ed., Ethnic Relations: A Cross-Cultural Encyclopedia, Santa Barbara,
CA: ABC-CLIO, 1994, p.195. In the early 1980s, a Netherlands court concluded Jews
were covered by the word ‘race’ in the country’s Penal Code, because ‘[t]he widely held
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Permanent Court of International Justice, in a 1935 advisory opinion,
spoke of ‘the preservation of [the] racial peculiarities’ of national
minorities.”** A United Nations Declaration of 17 December 1942
denounced ill-treatment of the ‘Jewish race’ in occupied Europe.'*” The
judgment of the International Military Tribunal at Nuremberg noted
that judges in Germany were removed from the bench for ‘racial
reasons’, a reference to the harassment of Jewish ju1rists.146 It also con-
demned Julius Streicher for crimes against humanity because his
incitement to murder and extermination at a time when Jews in the East
were being killed under the most horrible conditions constituted ‘per-
secution on political and racial grounds’. Even reputable anthropologists
of the time employed such terms: “The Jews are an ethnic unit, although
one that has little regard for spatial considerations. Like other ethnic
units, the Jews have their own standard racial character.”'*” A British war
crimes tribunal at the end of the Second World War convicted Nazis for
their ‘persecution of the Jewish race’.'*® The International Military
Tribunal for the Far East charged the Japanese Government with failing
to take into account the ‘racial needs’ and ‘racial habits’ of prisoners
of war.""’

Subsequent international instruments apply a similarly broad
approach to the term. The International Convention for the Elimination
of All Forms of Racial Discrimination uses the term ‘racial group’ in two
places,150 defining ‘racial discrimination’ as ‘any distinction, exclusion,
restriction or preference based on race, colour, descent, or national or
ethnic origin’. According to Michael Banton, former chair of the
Committee for the Elimination of Racial Discrimination, the concept of

opinion is that the term “race” in paragraph 429(4) cannot be construed solely in the
biological sense but rather . .. must be viewed as defining “race” by reference also to
ethnic and cultural minorities™: S. J. Roth, ‘The Netherlands and the “Are Jews a Race?”
Issue’, (1983) 17:4 Patterns of Prejudice 52.

144 Minority Schools in Albania, Advisory Opinion, 6 April 1935, PCIJ Series A/B, No. 64.

5 Quoted in Manfred Lachs, War Crimes: An Attempt to Define the Issues, London:
Stevens & Sons, 1945, pp. 97-8.

146 France et al. v. Goering et al., (1946) 22 IMT 203, p.419 (IMT).

147 Carleton S. Coon, Races of Europe, New York: Macmillan, 1939, p. 444.

18 United Kingdom v. Kramer et al. (‘Belsen trial’), (1947) 2 LRTWC 1 (British Military

Court), p. 106.

United States of America et al. v. Araki et al., Judgment of the International Military

Tribunal for the Far East, 4 November 1948, in R. John Pritchard and Sonia Magbanua

Zaide, The Tokyo War Crimes Trial, New York and London: Garland Publishing, 1981,

p. 49,688.

150 Note 45 above, arts. 2(2) and 7.
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race is itself culturally sensitive, with different meanings in different
continents, in some cases with no real basis in heredity whatsoever.'”'

The term ‘racial group’ is also used in the International Convention
on the Suppression and Punishment of the Crime of Apartheid, adopted
by the General Assembly in 1973. The Apartheid Convention defines
apartheid as ‘inhuman acts committed for the purpose of establishing
and maintaining domination by one racial group of persons over any
other racial group of persons’.'”” As recently as 1993, the Vienna Dec-
laration and Plan of Action made reference to ‘racial or religious
groups’.'” It was also incorporated in definitions in the 1998 Rome
Statute for the International Criminal Court.'™

The UNESCO Declaration on Race and Race Prejudice of 27
November 1978 does not explicitly reject the notion of race, yet it
affirms, in article 1(1), that ‘[a]ll human beings belong in a single species
and are descended from a common stock’. It condemns theories which
label ‘racial or ethnic groups’ as inherently superior or inferior. The
Declaration resists any suggestion that racial and ethnic groups exist in
an objective sense, addressing the concept only within the context of
denouncing theories about racial superiority.”” From a purely scientific
standpoint, the value of the term ‘race’ is now disputed by modern
specialists.”® As a way to classify humans into major subspecies based
on certain phenotypical and genotypical traits (e.g. Negroid, Mongol-
oid, Caucasoid), race has become virtually obsolete.

Indeed, efforts to define these so-called races have in themselves a
racist connotation, in that generally they aim to demonstrate not only
some common denominator of physical characteristics, such as type of
hair and skin colour, but also purportedly scientific justifications for

151 Michael Banton, International Action Against Racial Discrimination, Oxford: Clarendon

Press, 1996, pp. 76-82.

Note 101 above, art. II. The meaning of the term ‘racial group’ in the Apartheid

Convention is discussed in Ratner and Abrams, Accountability, pp. 114-15.

‘Vienna Declaration and Programme of Action’, UN Doc. A/CONF.157/24, para. 33.

Rome Statute of the International Criminal Court, note 19 above, arts. 7(1)(h) and

7(2)(h).

'3% UN Doc. E/CN.4/Sub.2/1982/2/Add.1, annex V.

136 See the discussion in ‘Study of the Question of the Prevention and Punishment of
the Crime of Genocide, Study Prepared by Mr Nicodeme Ruhashyankiko, Special
Rapporteur’, UN Doc. E/CN.4/Sub.2/416, paras. 69-76. See also John Packer, ‘On the
Definition of Minorities’, in John Packer and Kristian Myntti, The Protection of Ethnic
and Linguistic Minorities in Europe, Abo and Turku, Finland: Institute for Human
Rights, Abo Akademi University, 1993, pp.23—65 at p. 58.
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slavery and colonialism. Anthropologist Ashley Montagu described
the very existence of race as a fallacy."”” Apart from references to the
‘human race’ as a unified group, ‘nearly all social scientists only use
“race” in [the] sense of a social group defined by somatic visibility’.'
Nevertheless, in popular usage the concept of racial distinctions con-
tinues to have ‘tremendous social significance’ because ‘we attach
meaning to them, and the consequences vary from prejudice and dis-
crimination to slavery and genocide’.'””

Thus, although the term ‘racial group’ may be increasingly antiquated,
the concept persists in popular usage, social science and international
law. Understandably, progressive jurists search for a meaning consistent
with modern values and contemporary social science. This explains the
Rwanda Tribunal’s insistence upon hereditary traits as the basis of a
definition. Yet the meaning of ‘racial groups’ was unquestionably much
broader at the time the Convention was drafted, when it was to a large
extent synonymous with national, ethnic and religious groups. Although
it may seem archaic, the 1948 meaning of ‘racial group’, which encom-
passed national, ethnic and religious groups as well as those defined by
inherited physical characteristics, ought to be favoured over some more
contemporary, and more restrictive, gloss.'*’

Ethnical groups

The first draft of General Assembly Resolution 96(I) mentioned ‘eth-
nical’ groups,'®’ but this reference was eliminated by the drafting
committee of the Sixth Committee and did not appear in the final
version of the resolution. The Secretariat draft convention of early 1947
did not reintroduce the concept.'® It was only added in the Sixth

17 Ashley Montagu, Man’s Greatest Myth: The Fallacy of Race, New York: Oxford
University Press, 1975.

Pierre L. van den Berghe, ‘Race — As Synonym’, in Ellis Cashmore, ed., Dictionary of
Race and Ethnic Relations, London and New York: Routledge, 1996, p.297.

Edgar F. Borgatta and Marie L. Borgatta, eds., Encyclopedia of Sociology, New York:
Macmillan, 1992, p.1617.

Support for a historical approach to the definition of ‘racial group’, as well as the other
groups, can be found in Prosecutor v. Bagilishema (Case No. ICTR-95-1A-T), Judg-
ment, 7 June 2001, para. 66: ‘The Chamber notes that the concepts of national, ethnical,
racial and religious groups enjoy no generally or internationally accepted definition.
Each of these concepts must be assessed in the light of a particular political, social,
historical and cultural context.’

161 UN Doc. A/BUR/50.  '** UN Doc. E/447, pp.17 and 22.
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Committee, on a proposal from Sweden, which felt that use of the term
‘national’ might be confused with ‘political’.'”” The Swedish delegate
also noted that the constituent factor of a minority might be its lan-
guage. If a linguistic group did not coincide with an existing State, it
would be protected as an ethnical rather than as a national group.'®

The Soviets supported the Swedish proposal, stating that ‘[a]n eth-
nical group was a sub-group of a national group; it was a smaller col-
lectivity than the nation, but one whose existence could nevertheless be
of benefit to humanity’.'> Several States said they saw no difference
between ethnical and racial groups.'®® Remarking on confusion between
the terms, Haiti observed that ‘ethnic’ might well apply where ‘racial’
was problematic.'®” But the motion to add ‘ethnical’ to the enumeration
succeeded in the Sixth Committee by only the barest of majorities.'*®

The International Law Commission, in its Code of Crimes Against the
Peace and Security of Mankind of 1996, changed the word ‘ethnical’ in
the definition of genocide to ‘ethnic’ to reflect modern English usage
without in any way affecting the substance of the provision.'®” But, in
the Rome Statute’s definition of genocide, the Diplomatic Conference
returned to ‘ethnical’ out of fidelity to the Convention,'”” although the
word ‘ethnic’ appears elsewhere in the instrument.'”' The word ‘ethnical’
was used by the International Court of Justice as recently as 1993,'7? and
it also appears in article 7 of the International Convention for the
Elimination of All Forms of Racial Discrimination.'””

163 UN Doc. A/C.6/SR.73 (Petren, Sweden); UN Doc. A/C.6/SR.74 (Petren, Sweden). See
also Robinson, Genocide Convention, p.59.

1% UN Doc. A/C.6/SR.75 (Petren, Sweden).

165 UN Doc. A/C.6/SR.74 (Morozov, Soviet Union).

1% UN Doc. A/C.6/SR.75 (Raafat, Egypt); UN Doc. A/C.6/SR.75 (Manini y Rios,
Uruguay); UN Doc. A/C.6/SR.75 (Kaeckenbeeck, Belgium).

197 UN Doc. A/C.6/SR.75 (Demesmin, Haiti).

168 Ihid. (eighteen in favour, seventeen against, with eleven abstentions).

‘Report of the International Law Commission on the Work of Its Forty-Eighth Session,

6 May-26 July 1996’, UN Doc. A/51/10, p.89. The change was introduced by Special

Rapporteur Doudou Thiam in 1986: ‘Fourth Report on the Draft Code of Offences

Against the Peace and Security of Mankind, by Mr Doudou Thiam, Special Rappor-

teur’, UN Doc. A/CN.4/398.

Rome Statute of the International Criminal Court, note 19 above, art. 6.

Ibid., arts. 7(1)(h), 7(2)(f) and 21.

Application of the Convention on the Prevention and Punishment of the Crime of Genocide

(Bosnia and Herzegovina v. Yugoslavia (Serbia and Montenegro)), Further Requests for

the Indication of Provisional Measures, [1993] ICJ Reports 325 at pp. 342-3.

172 Note 45 above.
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‘Ethnic origin’ is not a prohibited ground of discrimination listed
in the Universal Declaration of Human Rights'’* or the International
Covenant on Civil and Political Rights,'”” implying it must be covered
by other terms such as race, colour and nationality. However, article 27
of the International Covenant asserts that persons belonging to ethnic
minorities have the right ‘to enjoy their own culture’.'’® Article 13
of the International Covenant on FEconomic, Social and Cultural
Rights contains the phrase ‘racial, ethnic or religious groups’.'”” The
International Convention on the Elimination of All Forms of Racial
Discrimination speaks of ‘race, colour, descent, or national or ethnic
origin’.'”

The Oxford English Dictionary provides a guide to contemporary usage
of the term. In its 1933 edition, ‘ethnical’ is defined as ‘[o]f an ethnic
character’. Ethnic receives two meanings: ‘[p]ertaining to nations not
Christian or Jewish; Gentile, heathen, pagan’ and ‘[p]ertaining to race;
peculiar to a race or nation; ethnological’.'”” In the 1987 supplement, an
additional usage appears: ‘pertaining to or having common racial, cul-
tural, religious or linguistic characteristics, esp|ecially] designating a
racial or other group within a larger system’.'®” The word is derived from
the ancient Greek term ethnos, which was used to denote ‘heathen’ or
‘pagan’. In 1935, Sir Julian Huxley and A. C. Hadon maintained that the
groups in Europe then commonly called races would be better designated
as ethnic groups,'®' and this has prompted suggestions that ethnicity
is a ‘sociological euphemism’ for race.'®” Classical theorist Max Weber
viewed an ethnic group as one whose members ‘entertain a subjective

174 Note 41 above, art. 2. '7° Note 42 above, arts. 2(2) and 26.

176 Ibid. Art. 27 protects ‘ethnic, religious or linguistic minorities’. This formulation can be
traced to the definition of ‘minorities’ mooted by the Sub-Commission on the Pre-
vention of Discrimination and Protection of Minorities in 1950: UN Doc. E/CN.4/358.
The Universal Declaration of Human Rights does not contain a minority rights pro-
vision: William A. Schabas, ‘Les droits des minorités: Une déclaration inachevée’, in La
Déclaration universelle des droits de "homme 1948-98, Avenir d’un idéal commun, Paris:
La Documentation francaise, 1999, pp. 223—42.

177 Note 42 above, art. 2(2). 7% Note 45 above, art. 1(1).

17 R. W. Burchfield, ed., The Compact Edition of the Oxford English Dictionary, Vol. I,
Oxford: Clarendon Press, 1987, p.901 (minature version of the 1933 edition).

180 Ibid., Vol. 111, p. 245.

181 Ellis Cashmore, ed., Dictionary of Race and Ethnic Relations, London and New York:

Routledge, 1996, p.295.

J. Milton Yinger, Ethnicity: Source of Strength? Source of Conflict?, Albany, NY: State

University of New York Press, 1994, pp. 16-18.
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belief in their common descent because of similarities of physical type or
of customs or both, or because of memories of colonization’.'®”

Stéfan Glaser wrote that ‘ethnic’, as employed in article II of the
Genocide Convention, was larger than ‘racial’ and designated a com-
munity of people bound together by the same customs, the same lan-
guage and the same race.'®* According to Malcolm Shaw: ‘It is also
rather difficult to distinguish between “ethnical” and “racial” groups . . .
[I]t is probably preferable to take the two concepts together to cover
relevant cases rather than attempting to distinguish between these so
that unfortunate gaps appear.”'*”

In its work on the draft Code of Crimes Against the Peace and
Security of Mankind, the International Law Commission considered
whether it was necessary to retain both ‘ethnic’ and ‘racial’, given the
apparent redundancy. Special Rapporteur Doudou Thiam considered it
‘normal to retain these two terms, which give the text on genocide a
broader scope covering both physical genocide and cultural genocide’.
While agreeing that the distinction was ‘perhaps harder to grasp’, Thiam
observed:

It seems that the ethnic bond is more cultural. It is based on cultural
values and is characterized by a way of life, a way of thinking and the
same way of looking at life and things. On a deeper level, the ethnic
group is based on a cosmogony. The racial element, on the other hand,
refers more typically to common physical traits.'*®

But, as with national and racial groups, there has been a tendency to
narrow the scope of the term ethnic with respect to the meaning that
prevailed in 1948. This is the result of efforts to give each term in the
enumeration an autonomous meaning, as well as to take into account
contemporary usage in popular language and in the social sciences.
Cultural and linguistic factors are the common denominator of this
modern approach. In the Akayesu case, a Trial Chamber of the Inter-
national Criminal Tribunal for Rwanda stated: ‘An ethnic group is

183 Max Weber, ‘What Is an Ethnic Group?’, in Montserrat Guibernau and John Rex, The

Ethnicity Reader: Nationalism, Multiculturalism and Migration, Malden, MA: Polity
Press, 1997, p.575.

Glaser, Droit international, pp.111-12 (translated into English in Whitaker, ‘Revised
Report’, note 50 above, pp. 15-16).

Shaw, ‘Genocide’, p. 807.

‘Fourth Report on the Draft Code of Offences Against the Peace and Security of
Mankind, by Mr Doudou Thiam, Special Rapporteur’, UN Doc. A/CN.4/398, para. 58.

184

185
186



GROUPS PROTECTED BY THE CONVENTION 147

generally defined as a group whose members share a common language
or culture.'?’

Another Trial Chamber of the Rwanda Tribunal wrote: ‘An ethnic
group is one whose members share a common language and culture; or,
a group which distinguishes itself, as such (self identification); or, a
group identified as such by others, including perpetrators of the crimes
(identification by others).”'*® The legislation in the United States defines
ethnic group as ‘a set of individuals whose identity as such is distinctive
in terms of common cultural traditions or heritage’.'®” The better view
is to take the concept as being largely synonymous with the other
elements of the enumeration, encompassing elements of national, racial
and religious groups within its scope.

Religious groups

Religious groups were part of the list of protected groups in General
Assembly Resolution 96(1)'”” and in the early drafts of the conven-
tion."”! However, in the Sixth Committee of the General Assembly, the
United Kingdom questioned the inclusion of religious groups, arguing
that people were free to join and to leave them.'”” The Soviets also
questioned the term ‘religious’, urging that it be added in brackets after
the reference to national groups.'”” But there was an important his-
torical argument: religious groups had come within the ambit of the
post-First World War minorities treaties.'”* The drafters of the Con-
vention considered religious groups as closely analogous to ethnic or
national groups, the result of historical conditions that, while theoret-
ically voluntary, in reality circumscribed the group in as immutable a
sense as racial or ethnic characteristics.'”> The Soviets and Yugoslavs

187 Prosecutor v. Akayesu, note 89 above, para. 512.

Prosecutor v. Kayishema et al., note 65 above, para. 98.

Genocide Convention Implementation Act of 1987, note 90 above, s. 1093(2).

0 UN Doc. A/BUR/50.

1 UN Doc. A/AC.10/41; UN Doc. A/362, appendix II, art. T § T; UN Doc. E/623, art. LI;
UN Doc. E/623/Add.1, art. 1; UN Doc. E/AC.25/9, art. I.

92 UN Doc. A/C.6/SR.69 (Shawcross, United Kingdom).  '** UN Doc. A/C.6/223.

1% UN Doc. A/C.6/SR.75 (Spiropoulos, Greece).

195 More than fifty years later, a Trial Chamber of the International Criminal Tribunal for

the former Yugoslavia noted how Bosnian Muslims, while originally perceived as a

religious group, had taken on the identity of a ‘national’ or ‘ethnic’ group: Prosecutor v.

Krsti¢ (Case No. IT-98-33-T), Judgment, 2 August 2001, paras. 559-60.
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sought to refine the definition'”® but this seemed unnecessary to the
majority of delegates.'”” Wahid Fikry Raafat of Egypt gave the example
of the St Bartholomew massacre of French protestants in the late six-
teenth century, noting that ‘[r]ecent events in India, Pakistan and Pal-
estine also provided examples of destruction of religious and not racial
or national groups’.'”

In Kayishema et al., the International Criminal Tribunal for Rwanda
wrote that a ‘religious group includes denomination or mode of worship
or a group sharing common beliefs’.'”” National law in the United States
defines ‘religious group’ as ‘a set of individuals whose identity as such is
distinctive in terms of common religious creed, beliefs, doctrines,
practices, or rituals’.””’ Once again, as with the other categories of
groups, these attempts at definition are more restrictive than both the
drafters’ intent and the common meaning of the term in 1948.

Identifying a ‘religious group’ involves identifying a religion. The
Human Rights Committee has said ‘religion’ should not be limited
to ‘traditional religions or to religions and beliefs with institutional
characteristics analogous to those of traditional religions’.””" But the
Committee refused to consider that a group known as the ‘Assembly of
the Church of the Universe’ was entitled to this protection because
‘a belief consisting primarily or exclusively in the worship and distri-
bution of a narcotic drug cannot conceivably be brought within the

' UN Doc. A/C.6/223.

197 UN Doc. A/C.6/SR.75 (Morozov, Soviet Union); UN Doc. A/C.6/SR.75 (Bartos,
Yugoslavia). In a clairvoyant comment, Bartos said ‘it was his duty to call attention to
exceptions to that rule which had occurred in his country during the recent war. In
view of the fact that there were both Serbs and Croats who belonged to one of three
religions, there had been cases, among both the Serbian and Croatian peoples, of
genocide for purely religious motives. The Chetniks who were in the service of the
forces of occupation had encouraged acts of genocide and had perpetrated them against
Serbs. Still more flagrant cases had been committed against Croats at the instigation of
certain Catholic bishops. For those reasons, his country had had to include provisions
in its legislation for the prevention and suppression of religious genocide as such.’

1% UN Doc. A/C.6/SR.75 (Raafat, Egypt).

199 prosecutor v. Kayishema et al., note 65 above, para. 98. See also Prosecutor v. Akayesu,

note 89 above, para. 514.

Genocide Convention Implementation Act of 1987, note 90 above, s. 1093(7).

201 UN Doc. CCPR/C/21/Rev.1/Add .4, para. 2 (1993). For similar broad interpretations,
see the report of Special Rapporteur Theo van Boven, ‘Elimination of All Forms of
Intolerance and Discrimination Based on Religion or Belief’, UN Doc. E/CN.4/Sub.2/
1989/32, para. 5.
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scope of article 18 of the Covenant’.”’* And a decision of the European
Court of Human Rights indicates a concern that so-called sects may
improperly benefit from freedom of religion.””” Professor Malcolm Shaw
has urged that ‘an overly restrictive definition ought to be avoided,
provided that a coherent community based upon a concept of a single,
divine being is concerned and that such a community is not engaged, for
example, in criminal practices’.”” According to Matthew Lippman,
‘[r]eligious groups encompass both theistic, non-theistic, and atheistic
communities which are united by a single spiritual ideal’.””” Spanish
judge Garzon, in an application alleging genocide in Argentina, ruled:

To destroy a group because of its atheism or its common non-acceptance
of the Christian religious ideology is . .. the destruction of a religious
group, inasmuch as, in addition, the group to be destroyed also tech-
nically behaves as the object of identification of the motivation or sub-
jective element of the genocidal conduct. It seems, in effect, that the
genocidal conduct can be defined both in a positive manner, vis a vis the
identity of the group to be destroyed (Muslims, for example), as in a
negative matter, and, indeed, of greater genocidal pretensions (all non-
Christians, or all atheists, for example).Z[J ©

In its 1999 report, the Group of Experts for Cambodia said that per-
secution by the Khmer Rouge of the Buddhist monkhood might qualify as
genocide of a religious group. It said the intent to destroy the group was
evidenced by ‘the Khmer Rouge’s intensely hostile statements towards
religion, and the monkhood in particular; the Khmer Rouge’s policies to
eradicate the physical and ritualistic aspects of the Buddhist religion; the

disrobing of monks and abolition of the monkhood; the number of vic-

tims; and the executions of Buddhist leaders and recalcitrant monks’.”"”

*2 M.A.B, WA.T. and ].-A.Y.T. v. Canada (No. 570/1993), UN Doc. CCPR/C/51/D/570/
1993 (1994). See also: Shaw, ‘Genocide’, p.807.

203 Kokkinakis v. Greece, Series A, No. 260-A, 25 May 1993. See also Donna Gomien, David
Harris and Leo Zwaak, Law and Practice of the European Convention on Human Rights
and the European Social Charter, Strasbourg: Council of Europe Publishing, 1996,
p.267.

204 Shaw, ‘Genocide’, p. 807.

205 Matthew Lippman, ‘The 1948 Convention on the Prevention and Punishment of the

Crime of Genocide: Forty-Five Years Later’, (1994) 8 Temple International and Com-

parative Law Journal, p.1 at p.29.

Margarita Lacabe, ‘The Criminal Procedures Against Chilean and Argentinian

Repressors in Spain’, http://hrdata.aaas.org/ceh/report/english/toc.html.

‘Report of the Group of Experts for Cambodia Established Pursuant to General

Assembly Resolution 52/135’, UN Doc. A/53/850, UN Doc. S/1999/231, annex, para.

64. See also Ben Kiernan, ‘The Cambodian Genocide, 1975-1979’, p. 436.
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This raises the intriguing issue of whether the destruction of religion can
be equated with destruction of a religious group.

The Group of Experts for Cambodia did not claim that the group of
believers as such, that is, Buddhists, was destroyed in whole or in part.
Thus, the destruction of the Buddhists took the form of ‘cultural’ rather
than ‘physical’ genocide, culture being taken in a sense that would
include religion. Of course, eliminating the religious leaders and insti-
tutions was necessary to eradicate religion, but the purpose was to des-
troy the religion, not to destroy physically its followers. An alternative
view, only implicit in the report of the Group of Experts, views the clergy
itself as a religious group contemplated by the Convention, or as being
numerically significant enough to qualify as ‘part’ of a protected group
pursuant to article I of the Convention. The Group of Experts also
identified the Muslim Cham as both an ethnic and religious group vic-
timized by the Khmer Rouge. It said that the intent to destroy the Cham
was evidenced by an ‘announced policy of homogenization, the total
prohibition of these groups’ distinctive cultural traits, the dispersal
among the general population and the execution of their leadership’.
This is arguably cultural rather than physical genocide, and therefore
beyond the scope of the Convention.”"®

Other groups

Beyond its list of three categories, General Assembly Resolution 96(I)
added that genocide could also be directed against ‘other groups’. The
sparse records of the discussions provide no guidance whatsoever on
what these might entail. General rules of interpretation would suggest
an ejusdem generis approach; the ‘other groups’ must in some way
be similar to or analogous with those that are enumerated.””” The
Secretariat draft convention replaced the General Assembly’s reference
to ‘other groups’ with two categories, ‘national’ and ‘linguistic’
groups,”'” perhaps hinting at what the Assembly meant. The text began
with a provision entitled ‘[p]rotected groups’, thus making the list an
exhaustive one.”'" Although debate raged about the content of the

208 See chapter 4, pp. 20721 below.

209 prosecutor v. Delalié¢ et al. (Case No. IT-96-21-T), Judgment, 16 November 1998,
para. 166.

210 UN Doc. E/447, pp. 17 and 22.

211 UN Doc. A/AC.10/41; UN Doc. A/362, appendix II, art. 1 § L.



GROUPS PROTECTED BY THE CONVENTION 151

enumeration, particularly political groups, there is no question the
drafters intended to list the protected groups in an exhaustive fashion.
For many years, the International Law Commission flirted with modi-
fying article II of the Convention so as to make the enumeration of
protected groups non-exhaustive, before finally returning to the original
1948 version.*'”

There are references in national legislation, case law and academic
writing to groups not contemplated specifically by the Convention. The
most important of these, without a doubt, are political groups. Some
isolated support also exists for the recognition of economic and social
groups and linguistic groups. The Canadian legislation adopted in 2000
for implementation of the Rome Statute of the International Criminal
Court defines genocide as an attempt to destroy ‘an identifiable group of
persons’, to the extent that the definition is consistent with ‘genocide
according to customary international law or conventional international
law or by virtue of its being criminal according to the general principles
of law recognized by the community of nations’.”'” As the Canadian
legislation deems the definition in the Rome Statute to be consistent
with customary international law, what the Canadian Parliament is
doing in effect is to leave room for future evolution of the definition of
genocide so as to comprise groups other than those enumerated in the
1948 Convention.

Stable and permanent groups

The Trial Chamber of the International Criminal Tribunal for Rwanda,
in its 2 September 1998 decision in Akayesu, considered the enumer-
ation of protected groups in article II of the Genocide Convention, as

212 Yearbook . .. 1951, Vol. 1, 90th meeting, pp.66-8; Yearbook ... 1951, Vol. II, p.136;
‘Fourth Report on the Draft Code of Offences Against the Peace and Security of
Mankind, by Mr Doudou Thiam, Special Rapporteur’, UN Doc. A/CN.4/398 (1986),
art. 12(1); Yearbook . . . 1989, Vol. 1, 2099th meeting, p. 25, para. 42; Yearbook . . . 1989,
Vol. I, 2100th meeting, p. 27, para. 2, p. 30, para. 31; Yearbook . . . 1989, Vol. I, 2102nd
meeting, p.41, para. 12; ‘Report of the Commission to the General Assembly on the
Work of Its Forty-First Session’, UN Doc. A/CN.4/SER.A/1989/Add.1 (Part 2), p.59,
para. 160; Yearbook . .. 1991, Vol. I, 2239th meeting, p. 214, paras. 7-8; Yearbook . . .
1991, Vol. 1, 2251st meeting, pp. 292-3, paras. 9—17; ‘Report of the Commission to the
General Assembly on the Work of Its Forty-Third Session’, UN Doc. A/CN.4/SER.A/
1991/Add.1 (Part 2), p. 102, para. (2).

213 Crimes Against Humanity and War Crimes Act, 48—49 Elizabeth II, 1999-2000, C-19,
s. 4(3).
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well as in article 2 of the Tribunal’s Statute, to be too restrictive. In light
of the above comments on racial and ethnic groups, it can hardly be
doubted that the Tutsi fall within the Convention definition. But the
categorization of Rwanda’s Tutsi population clearly vexed the Tribunal.
The Trial Chamber concluded that the drafters of the 1948 Convention
meant to encompass all ‘stable’ and ‘permanent’ groups.”'* It was a
somewhat extravagant reading of the travaux, based on rather isolated
comments by a few delegations and, moreover, it appeared to contradict
a finding elsewhere in the judgment that the Tutsi were an ethnic group
for the purposes of charges of crimes against humanity.”'> According to
Guénaél Mettraux, ‘[a]lthough the meritorious agenda behind such a
position is obvious, this proposition would appear to be, unfortunately,
unsupported in law and at the time of its exposition in fact constitute
purely judicial law-making’.”'® The novel interpretation was repeated in
two subsequent decisions of the same Trial Chamber, although in a
rather more guarded fashion: ‘It appears from a reading of the travaux
préparatoires of the Genocide Convention that certain groups, such as
political and economic groups have been excluded from the protected
groups, because they are considered to be “mobile groups” which one
joins through individual, political commitment. That would seem to
suggest a contrario that the Convention was presumably intended to
cover relatively stable and permanent groups.’”"’

The ‘stable and permanent’ theory put forward by Trial Chamber I of
the International Criminal Tribunal for Rwanda had been effectively
forgotten until the Darfur Commission of Inquiry revived the matter in
its January 2005 report. According to the Commission, the ‘interpret-
ative expansion’ effected by the Trial Chamber in Akayesu was ‘in line
with the object and scope of the rules on genocide (to protect from
deliberate annihilation essentially stable and permanent human groups,
which can be differentiated on one of the grounds contemplated by the
Convention and the corresponding customary rules)’. The Commission
suggested that the theory had been generally accepted by both Tribunals,
adding that ‘perhaps more importantly, this broad interpretation has

214 prosecutorv. Akayesu (Case No. ICTR-96-4-T), Judgment, 2 September 1998, para. 515.
215 prosecutor v. Akayesu, note 89 above, para. 652.

Guénaél Mettraux, International Crimes and the Ad Hoc Tribunals, Oxford: Oxford
University Press, 2005, at p.230.

Prosecutor v. Rutaganda (Case No. ICTR-96-3-T), Judgment and Sentence, 6 December
1999, para. 57; Prosecutor v. Musema (Case No. ICTR-96-13-T), Judgment and Sen-
tence, 27 January 2000, para. 162 (reference omitted).
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not been challenged by States’. Therefore, ‘[iJt may ... be safely held
that that interpretation and expansion has become part and parcel of
international customary law’.”"®

In fact, the Akayesu Trial Chamber’s approach has never been affirmed
by the Appeals Chamber of the International Criminal Tribunal for
Rwanda, and has been ignored by other Trial Chambers.”'’ Moreover,
the ‘permanent and stable groups’ hypothesis finds no echo whatsoever
in any of the judgments of the International Criminal Tribunal for the
former Yugoslavia. For this reason, States cannot be expected to chal-
lenge such an isolated judicial finding. Their silence is therefore of no
assistance in identifying a customary norm, contrary to the suggestion of
the Darfur Commission. Trial Chambers of the Yugoslavia Tribunal have
noted that the crime of genocide in many respects fits within the his-
torical framework of the international legal protection of national
minorities, and that the concept of ‘national, ethnic, racial or religious’
groups should be interpreted in this context.””’ This approach indicates a
quite different view of the philosophical basis for the crime of genocide
than the ‘stable and permanent groups’ theory initially advanced in the
Akayesu ruling. The Darfur Commission went too far in suggesting that
the interpretative expansion of the four groups enumerated in the
Genocide Convention ‘has become part and parcel of international
customary law’. The Commission said this could be ‘safely held’, but the
opposite is the better view.

Political groups

The first draft of General Assembly Resolution 96(I) did not include
political groups.””' It was added by a sub-committee of the Sixth
Committee. No reported debate explains this development. It has sub-
sequently been argued that the presence of political groups within the
1946 definition suggests the existence of a broader concept of genocide
than that expressed in the Convention, one that reflects customary law.

218 Report of the International Commission of Inquiry on Violations of International

Humanitarian Law and Human Rights Law in Darfur’, UN Doc. $/2005/60, para. 501.
George William Mugwanya, The Crime of Genocide in International Law: Appraising the
Contribution of the UN Tribunal for Rwanda, London: Cameron May, 2007, p. 67.

220" prosecutor v. Krsti¢ (Case No. IT-98-33-T), Judgment, 2 August 2001, paras. 555-6.
Also: Prosecutor v. Brdanin (Case No. IT-99-36-T), Judgment, 1 September 2004,
para. 682.

2! UN Doc. A/BUR/50.
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But, given the very meagre record of the debates, the haste with which
the resolution was adopted, the novelty of the term, and the fact that the
subsequent Convention excludes reference to political groups, such a
conclusion seems adventuresome at best. The fact that the enumeration
in Resolution 96(I) also omits ethnic and national groups is a further
argument against its authority on this issue.

Taking the lead from General Assembly Resolution 96(I), the Secre-
tariat draft convention contained a reference to political groups. This
provoked sharp disagreement among the three experts consulted by the
Secretariat.”*” Raphael Lemkin said political groups lacked the per-
manency and specific characteristics of the other groups, insisting that
the Convention should not risk failure by introducing ideas on which
the world was deeply divided. In practice, history had shown that racial,
national and religious groups were the most predominant victims of
genocide, Lemkin observed.”*” But Henri Donnedieu de Vabres differed,
arguing that ‘genocide was an odious crime, regardless of the group
which fell victim to it and that the exclusion of political groups might be
regarded as justifying genocide in the case of such groups’.”** The third
expert, Vespasian V. Pella, did not pronounce himself, saying this was a
matter for the General Assembly.””

Among member States involved in drafting the Convention, the
inclusion of political groups initially appeared well accepted. The United
States proposal of 30 September 1947 spoke of ‘criminal acts directed
against a racial, national, religious, or political group of human
beings’.”*® France’s draft convention of 5 February 1948 referred to an
attack on the life of a human group or an individual as a member of
such group, ‘particularly by reason of his nationality, race, religion or
opinions’.””” Only one non-governmental organization, the Consultative
Council of Jewish Organizations, urged deleting ‘political groups’ so as
not to delay acceptance of the Convention.””

222 UN Doc. A/AC.10/41; UN Doc. A/362, appendix II, art. I § 1. For a review of the
debates, see ‘Prevention of Discrimination and Denial of Fundamental Freedoms in
Respect of Political Groups (Memorandum by the Secretary-General)’, UN Doc.
E/CN.4/Sub.2/129, paras. 3-16.

UN Doc. E/447, p.22. In Lemkin, Axis Rule, pp.62-83, Lemkin spoke of ‘political
genocide’, but meant something entirely different than the destruction of political
groups. Rather, he was concerned with genocide of ethnic groups by the destruction of
their political institutions.

224 UN Doc. E/447, p.22.  ** Ibid. **° UN Doc. E/623, art. LL.

**7 UN Doc. F/623/Add.1, art. 1. *** UN Doc. E/C.2/49.
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The Ad Hoc Committee was seriously divided on this issue. Venezuela
said it could only inhibit ratification of the Convention, ‘as such a
prevention might be interpreted as hampering the action of Govern-
ments with regard to subversive activities against them’.””” Lebanon’s
Karim Azkoul called attention to the essential differences between racial,
national and religious groups, all of which bore an inalienable character,
and political groups, which were far less stable in character.”” China
likewise expressed hesitation, Moushong Lin questioning that political
groups ‘had neither the stability nor the homogeneity of an ethnical
group’. He said ‘there was a risk of bringing about a confusion between
the idea of political crime and that of genocide’.””’

The Soviet Union’s ‘Basic Principles’, tabled during the meetings of
the Ad Hoc Committee, excluded political groups.”’” Platon D. Morozov
explained that: ‘From a scientific point of view, and etymologically,
“genocide” meant essentially persecution of a racial, national or religious
group.”””” According to the Soviets: ‘The crime of genocide is organically
bound up with Fascism-Nazism and other similar race “theories” which
preach racial and national hatred, the domination of the so-called
“higher” races and the extermination of the so-called “lower” race.””**
Poland expressed similar resistance to including political groups,
observing that national, racial and religious groups ‘had a fully estab-
lished historical background, while political groups had no such stable
form’.”*

France’s Pierre Ordonneau argued that ‘it was necessary to protect
freedom of opinion not only in political matters but also in all other
fields’.”*° France wanted to take the issue a step further, advocating ref-
erence to ‘political and other opinion’, and noting that the term had been
used in the 1789 Déclaration des droits de ’homme et du citoyen.””” The
United States did not like the French proposal: ‘many of the groups
against which a State might proceed held certain opinions, and it was a

229 UN Doc. E/AC.25/SR.1, pp.4-8. See also UN Doc. E/AC.25/SR.4, p.12; UN Doc.
E/AC.25/SR.13, p.2; UN Doc. E/AC.25/SR.3, p. 12.

230 UN Doc. E/AC.25/SR.4, p.10.  **' UN Doc. E/AC.25/SR.3, pp. 5-6.

232 ‘Basic Principles of a Convention on Genocide’, UN Doc. E/AC.25/7: ‘1. Genocide,
which aims at the extermination of particular groups of the population on racial,
national (religious) grounds is one of the gravest crimes against humanity.’

233 UN Doc. E/AC.25/SR.13, p.3.  *** UN Doc. E/AC.25/7, Principle 1.

235 UN Doc. E/AC.25/SR.4, pp.10-11.  *** UN Doc. E/AC.25/SR.3, p.11.

#7 UN Doc. E/AC.25/SR .4, p. 10.
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mistake to shelter them by allowing them to appear as groups persecuted
on account of their opinion’. John Maktos said ‘a political group was
more easily recognizable than a group holding a certain opinion, bearing
as it does distinguishing marks which leave less room for confusion’.”*

China’s Lin rallied to the French suggestion to include both political
groups and groups based on opinion in the definition, but warned
against making the definition needlessly lengthy. There was, in fact, no
good reason why social, economic and other groups should not be
included as well, he remarked.””” Recalling that General Assembly
Resolution 96(I) had mentioned political groups,”*” the United States
proposed an amendment retaining political groups in the enumeration
and referring to political belief within the motives of genocide.”*' But,
according to the Soviet Union: ‘Crimes committed for political motives
belonged to a special type of crime and had nothing in common with
crimes of genocide, the very name of which, derived as it was from the
word genus — race, tribe — referred to the destruction of nations or races
as such for reasons of racial or national persecution, and not for political
opinions of those groups.”** On first reading, the Committee voted to
include political groups, by four to three;>*” on second reading, at its
twenty-fourth meeting, the vote was five to two in favour, with only
Poland and the Soviet Union opposed.”** However, a United States
proposal to add the words ‘or political’ to the preamble was defeated.”*’

In the Sixth Committee of the General Assembly, amendments by
Uruguay”*® and Iran®"’ called for removal of the terms ‘political’ and
‘political opinion’. Several States argued that incorporating political
groups in the enumeration rather dramatically extended the definition of
genocide, and might inhibit ratification.”*® Venezuela said: ‘The inclu-
sion of political groups might endanger the future of the convention

8 Ibid, p.11.  **° Ibid, pp.11-12.  *** Ibid., p. 12.

41 UN Doc. E/AC.25/SR.13, p. 2. As amended, it read: ‘In this convention genocide means
any of the following deliberate acts directed against a national, racial, religious or
political group, on grounds of national or racial origin or religious or political belief.”
China successfully proposed changing the final words to read ‘or political opinion’ UN
Doc. E/AC.25/SR.13, p. 3.

42 UN Doc. E/AC.25/SR.24, p.4.  **> UN Doc. E/AC.25/SR.13, p. 4.

24 UN Doc. E/AC.25/SR.24, pp. 4 and 6.

245 UN Doc. E/AC.25/SR.21, p.7 (four in favour, three against).

24 UN Doc. A/C.6/209.  **” UN Doc. A/C.6/218.

**% UN Doc. A/C.6/SR.69 (Amado, Brazil); UN Doc. A/C.6/SR.69 (Raafat, Egypt); UN
Doc. A/C.6/SR.69 (Matrtua, Peru); UN Doc. A/C.6/SR.69 (Pérez-Perozo, Venezuela).
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because many States would be unwilling to ratify it, fearing the possibility
of being called before an international tribunal to answer charges made
against them, even if those charges were without foundation. Subversive
elements might make use of the convention to weaken attempts of their
own Government to suppress them.”*” Sweden, too, was opposed,
maintaining that, ‘in principle, the question of the protection of political
and other groups should come within the scope of the Commission on
Human Rights’.””" The Dominican Republic also favoured excluding
political groups.””' Iran saw a distinction between groups whose
membership was inevitable, such as those based on race, religion or
nationality, and those of which membership was voluntary: ‘it must be
admitted that the destruction of the first type appeared more heinous in
the light of the conscience of humanity, since it was directed against
human beings whom chance alone had grouped together . . . Although it
was true that people could change their nationality or their religion, such
changes did not in fact happen very often.’”””

Belgium referred to the etymology of the word ‘genocide’, which made
it clear that political — or for that matter economic — groups were not
included.”” Uruguay added: ‘If an international tribunal were estab-
lished — and the speaker was in favour of such a course — it was probable
that many States would refuse to allow such a tribunal to intervene in
their internal affairs on the pretext that political genocide had been
committed. In order, therefore, that an international tribunal might be
established, the convention must not apply to political groups.””* Also
advocating the removal of ‘political groups’, the Soviet Union said such
acts would belong to the category of crimes against humanity. ‘Genocide
therefore applied to racial and national groups, although that did not
make crimes committed against other groups any the less odious’, said
Morozov. He observed that the essence of genocide was that the criterion
for belonging to a group was objective, not subjective. Answering the
argument that this did not apply to religious groups, because a person
could always change religion, Morozov noted that, ‘in all known cases of
genocide perpetrated on grounds of religion, it had always been evident
that nationality or race were concomitant reasons’. It was for this reason
that the Soviet Union wanted religion listed in parentheses, after racial

29 UN Doc. A/C.6/SR.69 (Pérez-Perozo, Venezuela).  >*° Ibifl. (Petren, Sweden).
25! UN Doc. A/C.6/SR.74 (Messina, Dominican Republic). 2% Ibid. (Abdoh, Iran).
233 Ibid. (Kaeckenbeeck, Belgium).  *** Ibid. (Manini y Rios, Uruguay).
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and national groups.””” ‘Those who needed protection most were those
who could not alter their status’, said Manfred Lachs of Poland. Political
groups, on the other hand, were not only more subjective, but also often
quite subversive.””

Bolivia preferred retention: ‘genocide meant the physical destruction
of a group which was held together by a common origin or a common
ideology. There was no valid reason for restricting the concept of
genocide by excluding political groups.”””” The Netherlands likewise was
supportive, noting the Nazis had also attacked socialist and communist
parties.””” Ecuador said that, ‘if the convention did not extend its pro-
tection to political groups, those who committed the crime of genocide
might use the pretext of the political opinions of a racial or religious
group to persecute and destroy it, without becoming liable to inter-
national sanctions’.””” Others noted that General Assembly Resolution
96(I) had referred to political groups, saying that ‘[p]ublic opinion
would not understand it if the United Nations no longer condemned in
1948 what it had condemned in 1946°.>°° Sweden, which had changed its
mind in the course of the debate, said that, while it understood the
arguments of those who wanted to exclude political groups, it felt it was
important not to leave political groups unprotected. Sweden’s delegate
argued that, as the prohibition in article II was confined to physical
destruction, ‘all States could guarantee that limited measure of protec-
tion to political groups’.”®’

On a roll-call vote, the Sixth Committee decided, by twenty-nine votes
to thirteen with nine abstentions, that political groups be retained within
the Convention.”*” But the debate was not over. Despite an apparently
convincing majority, renewed proposals to remove political groups
surfaced later in the session, after presentation of the drafting commit-
tee’s report. Iran, Uruguay and Egypt proposed amendments to this
effect.”*” Brazil said it was opposed to the inclusion of political groups,

‘should the Committee decide to re-examine the question’.””*

2% Ibid. (Morozov, Soviet Union). See UN Doc. A/C.6/223.
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264 Ibid. (Amado, Brazil).



GROUPS PROTECTED BY THE CONVENTION 159

Egypt, which had abstained in the original vote, explained that it
wished to exclude political groups ‘primarily for practical reasons’
because this could be an impediment to ratification.”®” The United
States, which had spearheaded efforts to include political groups, quickly
retreated: “The United States delegation continued to think that its point
of view was correct but, in a conciliatory spirit and in order to avoid the
possibility that the application of the convention to political groups
might prevent certain countries from acceding to it, he would support
the proposal to delete from article II the provisions relating to political
groups.””*® The change in the United States position was decisive, and no
real debate on the issue ensued. The Sixth Committee voted, by twenty-
six to four with nine abstentions,”®’ to review the question. Then, the
proposal to delete political groups was adopted by twenty-two to six,
with twelve abstentions.”*®

A few delegations congratulated the United States for its flexibility.
The United States delegation itself, in internal reports on the debates,
wrote that ‘when it appeared that some States might refrain from rati-
fying the convention because of the retention of these groups therein [i.e.
political groups], the United States delegate stated that he would support
the proposal for deletion of political groups in the hope that there would
be a maximum number of ratifications, and in the further hope that at a
future date the Convention might be amended to include them’.”®”
China was unhappy with the result, and in a statement after the vote
declared that it still preferred to retain political groups, which ‘at a time
of ideological strife’ were ‘in greater need of protection than national and

religious groups’.””"

265 Ibid. (Raafat, Egypt).

66 Ibid. (Gross, United States). Aware that this issue might prove difficult, particularly for
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dum of Conversation, 16 July 1948, Between John Maktos and Raphael Lemkin’,
National Archives, United States of America, 501.BD-Genocide, 1945-9; ‘Minutes of
the Ninth Meeting of the United States Delegation, Paris, Hotel d’Iéna, 30 September
1948, in Foreign Relations of the United States, 1948, Vol. I, Washington: United States
Government Printing Office, 1975, pp.295-7 at p.296.
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It is clear that political groups were excluded from the definition for
‘political’ reasons rather than reasons of principle.””" Rigorous exam-
ination of the travaux fails to confirm a popular impression in the
literature”’* that the opposition to inclusion of political genocide was
some Soviet machination. The Soviet views were shared by a number of
other States for whom it is difficult to establish any geographic or social
common denominator: Lebanon,””> Sweden,””* Brazil,””> Peru,”’®
Venezuela,”’” the Philippines,278 the Dominican Republic,279 Iran,”®"
Egypt,”®" Belgium™* and Uruguay.”®’ The exclusion of political groups
was in fact originally promoted by a non-governmental organization,
the World Jewish Congress,”** and it corresponded to Raphael Lemkin’s
vision of the nature of the crime of genocide.”®”

Since 1948, there has been unrelenting criticism of what one com-
mentator has called the Convention’s ‘blind spot’.”** During preparation
of the Rome Statute of the International Criminal Court, a few delegations

*'In its 1996 report, the International Law Commission said political groups were

excluded by the General Assembly ‘because this type of group was not considered to be
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proposed that political groups be added to what they hoped would
become a revised and updated version of the text of article II of the
Genocide Convention.”®” In 1994, the Sub-Commission on Prevention of
Discrimination and Protection of Minorities adopted a resolution sug-

gesting that the Convention ‘could be improved’ and that it would ‘study

the possibility of extending its application ... to political genocide’.”**

Benjamin Whitaker argued for a broader ‘lay’ concept of genocide, applied
by sociologists and historians,”*” which includes political groups.””” Some
writers have introduced the term ‘politicide’.291 Also, certain domestic
legal systems have taken the initiative of including ‘political’ genocide
within their own criminal law texts. Ethiopia is one of them, the result of
provisions that date from its 1957 Penal Code.””? In the 1990s, these texts
formed the basis of prosecutions of former leaders of the Derg regime for
‘genocide’ committed against political opponents.””” The domestic penal

Study Prepared by Mr Nicodeme Ruhashyankiko, Special Rapporteur’, note 156 above,
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codes of Bangladesh,294 Panama,””” Costa Rica,”” Peru,””’” Slovenia’”® and
Lithuania®”” also recognize genocide of political groups. But there are few
such States, and it is ambitious to suggest that the practice of a few defines
some customary norm including political groups in the definition of
genocide. The vast majority of States follow the Convention to the letter in
their domestic legislation.

In a 1996 report, the Inter-American Commission on Human Rights
considered inadmissible a claim that a Colombian political party, whose
members were subject to extrajudicial executions, disappearances and
other human rights violations, was a victim of genocide.””” The Com-
mission noted that the Genocide Convention codifies customary
international law, citing article II:

23. The petitioners have not alleged facts which would tend to show that
the Patriotic Union is a ‘national, ethnical, racial or religious group.’
Instead, the petitioners have alleged that the members of the Patriotic
Union have been persecuted solely because of their membership in a
political group. Although political affiliation may be intertwined with
national, ethnic or racial identity under certain circumstances, the
petitions have not alleged that such a situation exists in relation to the
membership of the Patriotic Union.

24. The definition of genocide provided in the Convention does not
include the persecution of political groups, although political groups
were mentioned in the original resolution of the General Assembly of the
United Nations leading to the preparation of the Convention on
Genocide. The mass murders of political groups were explicitly excluded
from the definition of genocide in the final Convention. Even in its more
recent application such as the Yugoslavia War Crimes Tribunal, the
definition of genocide has not expanded to include persecution of pol-
itical groups.

2% International Crimes (Tribunals) Act 1973 (Bangladesh), s. 3(2)(c).

2% penal Code 1993 (Panama), art. 311. > Penal Code 1992 (Costa Rica), art. 373.
297 Penal Code of 1995 (Peru), art. 129.

298 Slovenia respects the Convention definition, but appends to its Penal Code provision
dealing with genocide the following: ‘The same punishment shall be imposed on
whoever commits any of the acts under the previous paragraph against a social or
political group’ (Penal Code (1994) (Slovenia), Chapter 35, art. 373(2)).

Criminal Code of the Republic of Lithuania, art. 71.

In accordance with art. 29(b) of the American Convention on Human Rights, (1979)
1144 UNTS 123, OASTS 36, the Inter-American Commission on Human Rights is
competent to interpret provisions of treaties like the Genocide Convention: ‘Other
Treaties’ Subject to the Consultative Jurisdiction of the Court (Art. 64 of the American
Convention on Human Rights), Advisory Opinion OC-1/82, 24 September 1982, Series
A, No. 1, paras. 43—4.
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25. The Commission concludes that the facts alleged by the petitioners
set forth a situation which shares many characteristics with the occur-
rence of genocide and might be understood in common parlance to
constitute genocide. However, the facts alleged do not tend to establish,
as a matter of law, that this case falls within the current definition of
genocide provided by international law.”""

There has also been occasional reference to political genocide in inter-
national instruments, such as the Cairo Declaration of 29 November
1995, which, speaking of the situation in the Great Lakes Region of

Africa, ‘forcefully condemn[ed] the ideology of ethnic and political

genocide used in the rivalry for the conquest and monopoly of power’.”"”

The Special Rapporteur on Burundi of the Commission on Human
Rights has lamented the fact that criteria based on the political affiliation
of the victims of genocide are not included within the Convention def-
inition.””” Interestingly, however, in recent years, when the question has
been examined by bodies such as the International Law Commission,’*
the Ad Hoc Committee on the Establishment of an International
Criminal Court’”” and the Preparatory Committee on the Establishment

3V Diaz et al. v. Columbia (Case No. 11.227), Report No. 5/97, On Admissibility, Inter-

American Commission on Human Rights, OEA/Ser.L/V/IL.95 Doc. 7 rev. at 99 (1997).
‘Cairo Declaration on the Great Lakes Region’, 29 November 1995, www.cartercenter.
org/NEWS/RLS95/cairodec.html (visited 26 February 1999).

‘Interim Report on the Human Rights Situation in Burundi Submitted by the Special
Rapporteur of the Commission on Human Rights, Pursuant to Commission on
Human Rights Resolution 1996/1 and Economic and Social Council Decision 1996/
254’, UN Doc. A/51/459, para. 49.

For example, ‘Report of the International Law Commission on the Work of Its Forty-
Eighth Session, 6 May—26 July 1996’, UN Doc. A/51/10, pp. 86 and 89. Early attempts to
amend the definition and add political groups were promptly dismissed as unrealistic.
See Yearbook . . . 1950, Vol. I, 59th meeting, para. 25, p. 140; Yearbook . . . 1951, Vol. 1,
90th meeting, paras. 57-61, p.67.

‘Report of the Ad Hoc Committee on the Establishment of an International Criminal
Court’, note 287 above, para. 61: “There was a suggestion to expand the definition of the
crime of genocide contained in the Convention to encompass social and political
groups. This suggestion was supported by some delegations who felt that any gap in
the definition should be filled. However, other delegations expressed opposition to
amending the definition contained in the Convention, which was binding on all States as
a matter of customary law and which had been incorporated in the implementing
legislation of the numerous States parties to the Convention. The view was expressed
that the amendment of existing conventions was beyond the scope of the present
exercise. Concern was also expressed that providing for different definitions of the crime
of genocide in the statute could result in the International Court of Justice and the
international criminal court rendering conflicting decisions with respect to the same
situation under the two respective instruments. It was suggested that acts such as murder
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of an International Criminal Court,”” the question has not led to very

serious debate, and the allegedly much-desired improvement to the
Convention has never been made. Nor was such a position seriously
advanced by any of the influential non-governmental organizations in
their persistent lobbying during the drafting of the Rome Statute.

The omission of political groups has inspired some critics to make
comments that can only be characterized as hyperbole. According to
Pieter Drost: ‘By leaving political and other groups beyond the purported
protection the authors of the Convention also left a wide and dangerous
loophole for any Government to escape the human duties under the
Convention by putting genocide into practice under the cover of
executive measures against political or other groups for security, public
order or any other reason of state.’’’’ His words were echoed by
Benjamin Whitaker in his 1985 report.’”® According to Barbara Harff,
because ‘the two most recent events most closely resembling the Holo-
caust (Uganda and Kampuchea) cannot properly be called genocide’,
they ‘cannot properly be called a crime under international law’.”"” Beth
van Schaack has asserted that, because of shortcomings in the Conven-
tion definition, those who perpetrate ‘political genocide” will ‘escape
liability’.”"” Yet, would anybody credibly argue that the International
Convention for the Elimination of All Forms of Racial Discrimination
constitutes incitement to discrimination based on gender, sexual
orientation and disability because of its narrow focus? Obviously,

that could qualify as genocide when committed against one of the groups referred to in
the Convention could also constitute crimes against humanity when committed against
members of other groups, including social or political groups.” Egypt was apparently
the source of the proposal: Herman von Hebel and Darryl Robinson, ‘Crimes Within the
Jurisdiction of the Court’, in Roy S. Lee, ed., The International Criminal Court: The
Making of the Rome Statute, Issues, Negotiations, Results, The Hague, London and
Boston: Kluwer Law International, 1995, pp.79-128 at p. 89, n. 37.
In its final version of the ‘Text of the Draft Statute for the International Criminal
Court’, adopted at the conclusion of the March—April 1998 session of the Preparatory
Committee, the Convention definition of genocide was accompanied by the following
footnote: ‘The Preparatory Committee took note of the suggestion to examine the
possibility of addressing “social and political” groups in the context of crimes against
humanity. N.B. The need for this footnote should be reviewed in the light of the
discussions that have taken place in respect of crimes against humanity.” UN Doc.
A/AC.249/1998/CRP.8, p. 2.
307 Drost, The Crime of State, p.123. 308 Whitaker, Droit international, p- 19, para. 36.
309 Barbara Harff, Genocide and Human Rights: International Legal and Political Issues,
Denver: Graduate School of International Studies, University of Denver, 1984, p.17.
310 yan Schaack, ‘Political Genocide’, p-2290.
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excluding political groups from the definition of genocide is in no way a
licence to eliminate them, especially because for many decades the
destruction of political groups has been encompassed within the cus-
tomary law notion of crimes against humanity. As the International Law
Commission stated, in resisting perfunctory efforts to amend the Con-
vention definition: ‘Political groups were included in the definition of
persecution contained in the Nuremberg Charter, but not in the defin-
ition of genocide contained in the Convention because this type of group
was not considered to be sufficiently stable for purposes of the latter
crime. None the less persecution directed against members of a political
group could still constitute a crime against humanity.””""

A Trial Chamber of the International Criminal Tribunal for Rwanda,
in the ‘Media Case’, suggested that genocide was committed against
Hutu opponents, because they had supported the Tutsi ethnic group.’'”
The Appeals Chamber described the finding as ‘problematic’ by its
incorrect implication that political groups might be included within the
ambit of the definition of genocide.”"” As the Appeals Chamber of the
International Criminal Tribunal for the former Yugoslavia had pointed
out, the General Assembly of the United Nations had declined to
include destruction of political groups within the definition of genocide,
‘accepting the position of countries that wanted the Convention to
protect only “definite groups distinguished from other groups by certain

well-established”, immutable criteria’.>'*

Economic and social groups

During the drafting of the Convention, there were isolated proposals to
add economic and social groups to the enumeration. Genocide of
‘economic’ groups was suggested by the United States,”’” but later
dropped. In the Sixth Committee, the Netherlands said this would be
going too far: ‘It would lead to the absurd result that certain professions,
when threatened by economic measures which were required in the

31

‘Report of the International Law Commission on the Work of Its Forty-Eighth Session,
6 May-26 July 1996’, UN Doc. A/51/10, p. 89.

Prosecutor v. Nahimana et al. (Case No. ICTR-99-52-T), Judgment and Sentence,
3 December 2003, para. 948.

313 Nahimana et al. v. Prosecutor (Case No. ICTR-99-52-A), Judgment, 28 November 2007,
para. 496.

Prosecutor v. Staki¢ (Case No. IT-97-24-A), Judgment, 22 March 2006, para. 22.

15 UN Doc. A/C.6/214.
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interest of the country, might invoke the convention to protect their
own interests.””'® Lemkin had written about ‘economic genocide’, but
by this he meant not the destruction of economic groups but instead the
destruction of the foundations of the economic life of a nation or
national minority.”'” Lemkin’s philosophy was picked up in the 1946
Saudi Arabian draft: ‘Planned disintegration of the political, social or
economic structure of a group, people or nation.””'®

Considerable academic literature tends to favour inclusion of eco-
nomic and social groups within the scope of the crime of genocide. The
persecution of rich peasants or kulaks during collectivization in the
Soviet Union,”'” and the massacres associated with various social
changes that the Khmer Rouge attempted to effect in Cambodia during
the late 1970s,”*" are given as examples. In draft legislation directed at
the prosecution of Khmer Rouge leaders, prepared in August 1999, the
Cambodian Government enlarged the Convention definition of geno-
cide to include ‘wealth, level of education, sociological environment
(urban/rural), allegiance to a political system or regime (old people/new
people), social class or social category (merchant, civil servant etc.)’.””'

Commenting on the Cambodian proposal, a United Nations delega-
tion headed by legal officer Ralph Zacklin noted the discrepancy with the
Convention definition and charged that any such provision would vio-
late the prohibition of retroactive offences.””” It noted, however, that the
categories not covered by the Convention definition would be captured

316 UN Doc. A/C.6/SR.74 (de Beus, Netherlands). See also UN Doc. A/C.6/SR.69 (Pérez-
Perozo, Venezuela); and UN Doc. A/C.6/SR.72 (Raafat, Egypt).

17 Lemkin, Axis Rule, pp.85-6. >'® UN Doc. A/C. 6/86.

319 Chalk and Jonassohn, ‘Conceptual Framework’, pp.290-322; James E. Mace, ‘Soviet

Man-Made Famine in Ukraine’, in Totten, Parsons and Charny, eds., Genocide, pp. 97—

137; Lyman H. Legters, ‘The Soviet Gulag: Is It Genocidal?’, in Israel W. Charny, ed.,

Toward the Understanding and Prevention of Genocide: Proceedings of the International

Conference on the Holocaust and Genocide, Boulder and London: Westview Press, 1984,

pp- 60—-6; A.J. Hobbins and Daniel Boyer, ‘Seeking Historical Truth: The International

Commission of Inquiry into the 1932-33 Famine in Ukraine’, (2002) 24 Dalhousie Law

Review, p. 139.

Chalk and Jonassohn, ‘Conceptual Framework’, pp.398-407; Ben Kiernan, ‘The

Cambodian Genocide: Issues and Responses’, in Andreopoulos, Genocide, pp. 191-228;

Ben Kiernan, The Pol Pot Regime: Race, Power, and Genocide in Cambodia under the

Khmer Rouge, 1975-1979, New Haven: Yale University Press, 1996.

‘Draft Law on the Repression of Crimes of Genocide and Crimes Against Humanity’,

unofficial translation from French.

‘Comments on the Draft Law Concerning the Punishment of the Crime of Genocide

and Crimes Against Humanity’, August 1999, para. 4.

320

321

322



GROUPS PROTECTED BY THE CONVENTION 167

under crimes against humanity.’*” The United Nations counter-proposal
confined itself to the text of article II of the Convention, as well as to the
definition of crimes against humanity contained in the Statute of the
International Criminal Tribunal for Rwanda.”**

There were proposals to include economic and social groups in the
genocide provision of the Rome Statute for the International Criminal
Court.”” Peru,”*® Paraguay’”’ and Lithuania’*® include ‘social groups’
within their legislation prohibiting genocide. When Spain enacted a
crime of genocide in 1971, it defined it with reference to a ‘national
ethnic, social or religious group’. However, the legislation was changed
in 1983 and Spain returned to the enumeration in article II of the
Convention. Portugal’s 1982 penal code also included ‘social groups’
within the definition of genocide.329 However, the code was revised in
1995 and Portugal reverted to the Convention definition.””

Linguistic groups

The Secretariat draft replaced the General Assembly’s reference to ‘other
groups’ with two categories, one of which was ‘linguistic’ groups.”'
The United States argued against what it considered an unnecessary
reference to linguistic groups in the enumeration, ‘since it is not

323 Ibid., para. 3.
324 ‘Draft Law on the Establishment of a Tribunal for the Prosecution of Khmer Rouge
Leaders Responsible for the Most Serious Violations of Human Rights’, August 1999.
‘Report of the Preparatory Committee on the Establishment of an International
Criminal Court’, UN Doc. A/51/22, Vol. I, pp. 17-18, para. 60; ‘Report of the Pre-
paratory Committee on the Establishment of an International Criminal Court’, UN
Doc. A/51/22, Vol. 11, p.57; ‘Report of the Preparatory Committee on the Establish-
ment of an International Criminal Court, Draft Statute and Draft Final Act’, UN Doc.
A/CONF.183/2/Add.1, p.11, n. 2. See also ‘Decisions Taken by the Preparatory
Committee at its Session Held 11 to 21 February 1997°, UN Doc. A/AC.249/1997/L.5,
p-3, n. 2; ‘Report of the Inter-Sessional Meeting from 19 to 30 January 1998 in
Zutphen, The Netherlands’, UN Doc. A/AC.249/1998/L.13, pp.17-18; and UN Doc.
A/CONF.183/2/Add.1, p.17, n. 11; UN Doc. A/CONF.183/C.1/SR.3, para. 106.
Penal Code 1995 (Peru), art. 129. The relevant provisions were invoked in a case before the
Inter-American Court of Human Rights: Case of the Miguel Castro-Castro Prison v. Peru,
Judgment of 5 November 2006 (Merits, Reparations and Costs), paras. 6, 80 and 229.
Penal Code (Paraguay), art. 308.
Criminal Code of the Republic of Lithuania, art. 71.
329 Penal Code of 1982 (Portugal), art. 189.
30 Decree-Law No. 48/95 of 15 March 1995. The provision is now art. 239 of the Penal Code.
! In explanatory comments on the draft, the Secretariat said it had been guided by the
General Assembly resolution: UN Doc. E/447, pp. 17 and 22. See Drost, The Crime of
State, pp.22-3.
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believed that genocide would be practised upon them because of their
linguistic, as distinguished from their racial, national or religious,
characteristics’.”>* Later, in introducing the term ‘ethnical’ during
debates in the Sixth Committee, Sweden also noted that the constituent
factor of a minority might be its language, and, if linguistic groups were
not connected with an existing state, then they would be protected as an
ethnical group rather than a national group.””

Gender

Some scholars have advocated adding groups defined by gender to
the enumeration. Benjamin Whitaker, in his 1985 report to the Sub-
Commission on Prevention of Discrimination and Protection of
Minorities, said the list of groups should be extended to cover both men
and women.””* If the basis of the enumeration is groups that are ‘stable
and permanent’, as proposed by a Trial Chamber of the International
Criminal Tribunal for Rwanda in Akayesu, it can certainly be applied to
women.””” On closer scrutiny, however, the purpose of such initiatives
is to facilitate the prosecution of crimes directed against the repro-
ductive capacity of women, and this is more a matter of the survival of
the national, ethnic, racial or religious group to which women belong.
In such cases, the intent of the offender is to destroy the group to which
the women victims belong, not the women as a group. The real interest
in extending the Convention’s scope to gender groups is to strengthen
its role in the prosecution of crimes directed against women.”’® This is
better accomplished by purposive interpretation of the acts of genocide
than by adding to the enumeration of protected groups.

Any group

The first draft of General Assembly Resolution 96(1) spoke of ‘national,
racial, ethnical or religious groups’,””’ echoing the terminology finally

32 UN Doc. A/401.  *? UN Doc. A/C.6/SR.75 (Petren, Sweden).

>3 Whitaker, ‘Revised Report’, note 50 above, p. 16, para. 30.

335 Virginia Morris and Michael P. Scharf, An Insider’s Guide to the International Criminal
Tribunal for the Former Yugoslavia, Vol. 1, Irvington-on-Hudson, NY: Transnational
Publishers, 1995, p. 88, n. 279.

Kelly Dawn Askin, War Crimes Against Women: Prosecution in International War
Crimes Tribunals, The Hague: Martinus Nijhoff, 1997, pp. 342—4.

%7 UN Doc. A/BUR/50.
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adopted, but the drafting committee of the Sixth Committee changed
this to ‘racial, religious, political and other groups’.”*® The debates in no
way indicate that the term ‘other groups’ was meant to be interpreted
broadly, so as to encompass any group. The ejusdem generis rule of
interpretation indicates that ‘such general words are not to be construed
in their widest extent, but are to be held as applying only to persons
or things of the same general kind or class as those specifically
mentioned’.”” In 1947, the Secretariat warned that ‘protection is not
meant to cover a professional or athletic group’.”*’

French legislation has taken genocide to imply groups, of whatever
kind, identified by an ‘arbitrary’ criterion.”' Belgium made a pro-
position along these lines in its comments on the International
Law Commission’s draft Code of Crimes Against the Peace and
Security of Mankind, arguing for what it called a ‘non-exhaustive list of
groups’:

The non-exhaustive nature of the list of groups is totally justified:
genocide is a concept intended to cover a variety of situations which do
not necessarily coincide with the few examples documented by history.
Thus, in the case of the acts of genocide perpetrated in Cambodia, the
target group did not have any of the characteristics included in the
definition of genocide set out in article IT of the Convention of 9
December 1948 . . . Consequently, the definition of genocide should be
reviewed. There are two possible solutions: either adopting a non-
exhaustive list of groups, or supplementing the exhaustive list with
other notions such as those of political groups and socio-economic

342
groups.

A non-exhaustive list may certainly be large enough to cover, for
example, groups of disabled persons, for whom there are definite his-
torical examples of persecution.” Tt also satisfies long-standing
demands to include political groups. Other groups for whom it has been
occasionally argued that the term genocide should offer protection

%% GA Res. 96(1).

339 Black’s Law Dictionary, 6th edn, St Paul, MN: West Publishing, 1991, p.517. On
ejusdem generis, see Prosecutor v. Delali¢ et al., note 209 above, para. 166.

40 UN Doc. E/447, p.22.

341 Penal Code (France), Journal officiel, 23 July 1992, art. 211-1.

‘Comments and Observations of Governments on the Draft Code of Crimes Against the

Peace and Security of Mankind Adopted on First Reading by the International Law

Commission at its Forty-Third Session’, UN Doc. A/CN.4/448, pp.35-6.

Hugh Gregory Gallagher, ‘Holocaust: The Genocide of Disabled Peoples’, in Totten,

Parsons and Charny, Genocide, pp.265-98.

342

343



170 GENOCIDE IN INTERNATIONAL LAW

345 d 346

include homosexuals,”** the elderly’*” and the mentally disturbe

So-called ‘auto-genocide’ can also fall within the rubric of genocide of
any group. The Spanish National Audience adopted this view in 1998,
upholding rulings by Judge Baltasar Garzon that genocide had been
committed in Argentina during the 1970s and 1980s, and later the same
year in his determination in the Augusto Pinochet case. According to
the Spanish court, a dynamic or evolutive interpretation of the Con-
vention should extend the scope of article II to all groups:

We know that in the 1948 convention the term ‘political’ or the words
‘or others’ do not appear, when it relates in article 2 the characteristics of
the groups object of the destruction proper of genocide. But silence is not
the equivalent of unfailing exclusion. Whatever the intentions of the
writers of the text were, the Convention acquires life by virtue of the
successive signatures and ratifications of the treaty by members of
the United Nations who shared the idea of genocide as an odious scourge
that they should commit themselves to prevent and sanction. Article
137bis of the repealed Criminal Code, fed by the worldwide concern that
funded the 1948 Convention, cannot exclude from its typification acts as
those alleged in this case. The sense of the force of the necessity felt by the
countries party to the 1948 Convention of responding criminally to
genocide, avoiding its impunity, for considering it to be a horrible crime
against international law, requires that the term ‘national group’ not
mean ‘group formed by people who belong to a same nation’, but simply
a national human group, a distinct human group, characterized by
something, integrated to a larger community. The restrictive under-
standing of the type of genocide that the appellants defend would stop
the qualification as genocide of such odious actions as the systematic
elimination by the power or by a band of AIDS patients, as a distinct
group, or of the elderly, also as a distinct group, or of foreigners who
reside in a country, who, even though they are of different nationalities,
can be considered a national group in relationship to the country where
they live, differentiated precisely for not being nationals of that state.
That social conception of genocide — felt, understood by the com-
munity, in which it founds its rejection and horror for the crime — would
not permit exclusions such as those pointed out. The prevention and
punishment of genocide as such genocide, that is to say, as an inter-
national crime, as an evil that affects the international community dir-
ectly, in the intentions of the 1948 Convention that appear from the text,
cannot exclude, without reason in the logic of the system, certain distinct

344 Whitaker, ‘Revised Report’, note 50 above, p. 16, para. 30; Jack Nusan Porter, ‘What Is
Genocide? Notes Toward a Definition’, in Jack Nusan Porter, Genocide, pp.2-33 and
p-8.

**> Lippman, ‘Drafting’, p.62. >*¢ Ibid.
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national groups, discriminating against them for others. Neither the 1948
Convention or our Penal Code, nor the repealed code, expressly exclude
this necessary integration. Garzon’s interpretation was confirmed by the
National Audience.’*’

It is difficult to quarrel with the humanitarian sympathies of the
Spanish court, although the legal analysis is hardly compelling. In the
end, such reasoning leads to an absurdity that trivializes the very nature
of genocide: the human race itself constitutes a protected group, and
therefore genocide covers any mass killing. From a legal standpoint, the
principal drawback of this approach is that it can in no way be stretched
to apply to the Convention. Arguably, it might be subsumed within a
customary law conception of genocide. But the basis for such a claim is
indeed flimsy. Aside from the wishful thinking of some commentators,
there is a paucity of supporting evidence to show either opinio juris or
State practice, the two components of customary norms. Nor is the
reference to ‘other groups’ in General Assembly Resolution 96(I) par-
ticularly convincing, given what we know of the superficial and very
preliminary discussions that took place on this point in the Sixth
Committee. Atrocities committed against groups not covered by article
IT of the Genocide Convention are adequately addressed by other legal
norms, in particular the prohibition of crimes against humanity.

347 Case 173/98, Penal Chamber, Madrid, 5 November 1998, www.derechos.org/nizkor/
chile/juicio/audi.html (consulted 20 April 1999). Translation from: Margarita Lacabe,
‘The Criminal Procedures Against Chilean and Argentinian Repressors in Spain’. The
genocide provision in the Spanish penal code differs somewhat from the Convention,
although the reasoning of the Spanish judges indicates reliance on more than an
idiosyncratic definition of the crime. See Richard J. Wilson, ‘Prosecuting Pinochet in
Spain’, Human Rights Brief, Vol. 6, issue 3, pp.3—4 and 23—4 at pp.3—4.
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The physical element or actus reus of genocide

This chapter and the one that follows concern the two basic elements of
the offence called ‘genocide’. Because genocide constitutes a criminal
infraction, and because this study concentrates essentially on the law of
genocide, a jargon familiar to criminal lawyers has been chosen for this
discussion. To the criminal lawyer, the ‘elements of the offence’ are
fundamental because they set out the ground rules of the trial, deter-
mining what must be proven by the prosecution for a case to succeed. If
the prosecution establishes all the elements of the offence beyond a
reasonable doubt (or the intime conviction) of the trier of fact, then a
conviction may lie. If the defence casts reasonable doubt on even one
‘element of the offence’, then the accused is entitled to acquittal.

Criminal law analysis of an offence proceeds from a basic distinction
between the physical element (the actus reus) and the mental element (the
mens rea). The prosecution must prove specific material facts, but must
also establish the accused’s criminal intent or ‘guilty mind’: actus non facit
reum nisi mens sit rea. The definition of genocide in the 1948 Convention
invites this analysis, because it rather neatly separates the two elements.”
The initial phrase or chapeau of article II addresses the mens rea of the
crime of genocide, that is, the ‘intent to destroy, in whole or in part, a
national, ethnical, racial or religious group, as such’. The five sub-
paragraphs of article II list the criminal acts or actus reus. The distinction
between actus reus and mens rea features in virtually all of the judgments of
the international tribunals that concern charges of genocide.’ It has even
been extended into the realm of State responsibility.*

! Reynolds v. G. H. Austin & Sons Ltd [1951] 2 KB 135; Sherras v. De Rutzen [1895] 1 QB
918, 921.

‘Report of the International Law Commission on the Work of Its Forty-Eighth Session,
6 May—26 July 1996’, UN Doc. A/51/10, p. 87.

®> E.g. Prosecutor v. Krsti¢ (Case No. IT-98-33-T), Judgment, 2 August 2001, para. 542.
Case Concerning the Application of the Convention on the Prevention and Punishment of the
Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment,
26 February 2007, para. 219.
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In his book, Axis Rule in Occupied Europe, Raphael Lemkin conceived
of several ‘techniques of genocide in various fields’: physical and bio-
logical, political, social, cultural, religious, economic and moral.” He was
not referring to political, social, cultural, religious, economic or moral
groups, but rather to acts of genocide directed at various aspects of the
life of a group. Political genocide, for example, involves the destruction
of a group’s political institutions and may even entail forced name
changes.® Economic genocide targets the group’s economic institutions
and its source of livelihood. Lemkin said physical genocide is carried out
mainly by racial discrimination in feeding, endangering of health, and
outright mass killings.” In all of this, his mind was turned to the ongoing
genocide in Nazi Germany and in the Reich’s occupied territories.

Lemkin’s broad view of the nature of genocide was reflected in the
original draft convention, proposed by Saudi Arabia in late 1946.° Article
I contemplated mass killing, destruction of ‘the essential potentiali-
ties of life’, ‘planned disintegration of the political, social or economic
structure’, ‘systematic moral debasement’ and ‘acts of terrorism com-
mitted for the purpose of creating a state of common danger and
alarm ... with the intent of producing [the group’s] political, social,
economic or moral disintegration’.

It became clear, from the adoption of General Assembly Resolution
96(I) in December 1946, that any international consensus on the
scope of genocide would be considerably more narrow. The preamble
described genocide as ‘a denial of the right of existence of entire
human groups, as homicide is the denial of the right to live of individual
human beings’. This association between genocide and homicide
focused on the physical dimension. The resolution noted that genocide
had resulted ‘in great losses to humanity in the form of cultural and
other contributions represented by these human groups’.” But the ref-
erence to culture did not have the same connotation as in Lemkin’s
writings. It merely lamented cultural loss occasioned by physical
genocide, without necessarily suggesting that the destruction of culture,
in the absence of violence against the person, might also amount to the
crime of genocide.

The Secretariat draft contained three categories of genocide, corres-
ponding roughly to the headings of physical, biological and cultural

> Raphael Lemkin, Axis Rule in Occupied Europe: Analysis of Government, Proposals for
Redress, Washington: Carnegie Endowment for World Peace, 1944, p. 82.
 Ibid. 7 Ibid., pp.87-9. ® UN Doc. A/C.6/86. ° GA Res. 96(1).
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genocide. According to the Secretariat, physical genocide involved acts
intended to cause the death of members of a human group; biological
genocide consisted in placing restrictions upon births; cultural genocide
was the destruction ‘by brutal means of the specific characteristics of a
human group, that is to say, its moral and sociological characteristics’.

In its explanatory report, the Secretariat noted that Lemkin had
distinguished between these three types. Should all three, or only the
first two, be included, asked the Secretariat? It also cautioned the
General Assembly about covering too much ground with the conven-
tion, insisting upon a restrictive definition: ‘(O]therwise there is a
danger of the idea of genocide being expanded indefinitely to include
the law of war, the right of peoples to self-determination, the protection
of minorities, the respect of human rights, etc.”'” The Secretariat also
signalled a tendency to include crimes that did not constitute genocide,
saying this could jeopardize the success of the convention.''

The Ad Hoc Committee and the Sixth Committee of the General
Assembly both decided to exclude acts of cultural genocide.'” Besides
working on the precise definitions of acts of genocide, the debates
addressed whether the enumeration should be merely indicative. The list
in the draft adopted by the Ad Hoc Committee was an exhaustive one.
In the Sixth Committee, China proposed replacing the words ‘the fol-
lowing’, used in the Ad Hoc Committee draft, with ‘including the fol-
lowing’,13 to make the enumeration non-exhaustive.* Similarly, Peru
proposed adding the phrase ‘for example’ in order to convey the idea
that the enumeration was not exhaustive.”” In opposition, Poland
argued that the Charter of the International Military Tribunal contained
an indicative enumeration of war crimes.'® Yugoslavia observed that the
future convention was not ‘a law which judges would have to apply’
but rather an international obligation, so a similar approach was
acceptable.'” Opponents of the Chinese amendment claimed that law
required certainty, and that a failure to specify all acts of genocide

10 Ibid.

‘Ad Hoc Committee on Genocide, Ad Hoc Committee’s Terms of Reference, Note by

the Secretary-General’, UN Doc. E/AC.25/2.

12 See pp.209-14 below.

13> UN Doc. A/C.6/232/Rev.1. France (UN Doc. A/C.6/233) and the Soviet Union (UN
Doc. A/C.6/223) proposed similar amendments.

* UN Doc. A/C.6/SR.78 (Ti-tsun Li, China). See also UN Doc. A/C.6/SR.81 (Morozov,
Soviet Union).

1> UN Doc. A/C.6/241. '® UN Doc. A/C.6/SR.78 (Lachs, Poland).

Ibid. (Bartos, Yugoslavia).
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might mean the convention would be applied differently in different
countries.'® The United States warned against incorporating provisions
that could encourage international tension, explaining that an open-
ended list of acts of genocide might increase the chances of one State
accusing another of violating the convention. The example it gave dealt
with freedom of the press,'” a sore point where the Soviet Union and the
United States had serious differences. In any case, the Chinese amend-
ment was soundly defeated.”” Thus, any suggestion that article II invites
the addition of analogous acts is unsustainable.

Despite what seems a convincing rejection of the idea of an indicative
list of acts of genocide, the International Law Commission opted for a
non-exhaustive enumeration during the initial drafting of the Code of
Crimes Against the Peace and Security of Mankind in 1951.”" Later,
Special Rapporteur Doudou Thiam proposed yet another definition
which said genocide consisted of ‘any act committed with intent to
destroy ... and retaining the word ‘including’ to indicate that the list
was not exhaustive. Even though Thiam’s initiative received consider-
able support,” the drafting committee established by the Commission
in 1991 preferred a return to the Convention text, ‘in view of the nullum
crimen sine lege principle and the need not to stray too far from a text
widely accepted by the international community’.”” No suggestion to
enlarge the list of acts or to deem the enumeration non-exhaustive even
arose during the drafting of the Rome Statute, although there has been
some support for the idea in the academic literature.”*

'8 Ibid. (Manini y Rios, Uruguay). See also ibid. (Kaeckenbeeck, Belgium); and ibid.
(Amado, Brazil).

9 Ibid. (Maktos, United States).

20 Ibid. (thirty-five in favour, nine against, with five abstentions).

2 Yearbook . . . 1951, Vol. II, p.136: “(9) Acts by the authorities of a State or by private

individuals, committed with intent to destroy, in whole or in part, a national, ethnical,

racial or religious group as such, including . . . [the enumeration of acts of genocide in

article II of the Convention follows].” For the debates, see Yearbook . . . 1951, Vol. I, 90th

meeting, pp. 66-8.

‘Report of the Commission to the General Assembly on the Work of Its Forty-First

session’, UN Doc. A/CN.4/SER.A/1989/Add.1 (Part 2), p.59, para. 160.

* Yearbook ... 1991, Vol. I, 2239th meeting, p.214, paras. 7-8; ibid., 2251st meeting,

pp- 292-3, paras. 9-17; ‘Report of the Commission to the General Assembly on the

Work of Its Forty-Third Session’, UN Doc. A/CN.4/SER.A/1991/Add.1 (Part 2), p. 102,

para. (2).

Matthew Lippman, ‘The Drafting of the 1948 Convention on the Prevention and

Punishment of the Crime of Genocide’, (1985) 3 Boston University International Law

Journal, p.1 at p.62.
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Genocidal acts defined in the Convention

After the chapeau, article I of the Convention comprises five para-
graphs, an exhaustive list of acts constituting the crime of genocide:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the group;

(c) Deliberately inflicting on the group conditions of life calculated to
bring about its physical destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group;

(e) Forcibly transferring children of the group to another group.

Together, they define the physical element or actus reus of the offence,
although within the paragraphs there are also elements of the mental
element or mens rea.

The term ‘acts’ is also used in article III of the Convention, but in a
different context. Article IIT of the Convention deals essentially with
criminal participation, and provides for liability of individuals other
than the principal offender, such as accomplices, as well as for incom-
plete or inchoate offences, such as attempts and conspiracy, where there
is no principal offender at all because the ultimate crime never takes
place. Other provisions of the Convention distinguish between ‘acts’ of
genocide — those defined in article II — and ‘other acts’ of genocide —
those listed in paragraphs (b) to (e) of article III. The ‘other acts’, all of
which have their own specific material element or actus reus, are defined
in article IIT and are considered in chapter 6 of this study. The present
chapter concerns the physical element of the crime of genocide itself,
taken from the standpoint of the principal offender.

The expression ‘acts of genocide’ appears only once in the Conven-
tion, in article VIII, a provision addressing the right of States parties to
submit cases to the relevant bodies of the United Nations. Article VIII
contemplates ‘acts of genocide or any of the other acts enumerated in
article IIT’, indicating that the words ‘acts of genocide’ refer to the five
subparagraphs of article IT and not to the ‘other acts’ defined in article
III. The Security Council referred to ‘acts of genocide’ in Resolution 925,
adopted on 8 June 1994 with respect to Rwanda, the first time in
its history that it had used the word ‘genocide’ in a resolution. The
General Assembly has also spoken of ‘acts of genocide’ in certain of its
resolutions.”

25 “The Situation in Bosnia and Herzegovina’, UN Doc. A/RES/48/88, preamble; ‘The
Situation in Bosnia and Herzegovina’, UN Doc. A/RES/49/10, preamble.
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Criminal acts, depending upon the definition of the crime, may
require proof not only of the act itself, but also of a result. Put differently,
the material element includes a result. Three of the five acts defined in
article II of the Convention require proof of a result: killing members of
the group; causing serious bodily or mental harm to members of the
group; forcibly transferring children of the group to another group. Two
of the acts do not demand such proof, but require a further specific
intent: deliberately inflicting on the group conditions of life calculated to
bring about its physical destruction in whole or in part; or imposing
measures intended to prevent births within the group. In the three cases
where the outcome is an element of the offence, the accused may still be
subject to prosecution for attempting to commit the crime even if no
result can be proven.”® Proof of a crime of result also requires evidence
that the act itself is a ‘substantial cause’ of the outcome.”’

The actus reus of an offence may be either an act of commission or an
act of omission. This principle applies to all of the acts of genocide
enumerated in article II, including killing. The most obvious act of
genocide by omission is article II(c): ‘deliberately imposing conditions of
life designed to destroy the group’.”® Manfred Lachs called it ‘negative
violence’, observing how the Nazi authorities reduced the amount of
food in occupied countries to 400 and even 250 calories a day.”” Robert
Ley, the German Minister for Labour, who was indicted at Nuremberg
but committed suicide before the trial began, stated: ‘A lower race needs
less room, less clothing, less food, and less culture, than a higher race.
The Germans cannot live in the same fashion as the Poles and the Jews.”*’
But omission can also apply to the other paragraphs of article II, as the
International Criminal Tribunal for Rwanda noted in the Kambanda
judgment:

Jean Kambanda acknowledges that on 3 May 1994, he was personally
asked to take steps to protect children who had survived the massacre at

26 Pursuant to art. I1I(d) of the Convention. Attempts are discussed in chapter 6, pp. 334-9
below.

27 Prosecutor v. Delali¢ et al. (Case No. IT-96-21-T), Judgment, 16 November 1998, para.

424,

See the dissenting opinion of Judge Kreca in Legality of Use of Force (Yugoslavia v.

Belgium), Request for the Indication of Provisional Measures, Order of 2 June 1999,

[1999] ICJ Reports 124, para. 13.

Manfred Lachs, War Crimes: An Attempt to Define the Issues, London: Stevens & Sons,

1945, p.21.

‘Rationing Under Axis Rule, Report 2 of the Inter-Allied Information Committee’,

London, 1942.
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a hospital and he did not respond. On the same day, after the meeting,
the children were killed. He acknowledges that he failed in his duty to
ensure the safety of the children and the population of Rwanda.”’

Moreover, the possibility that a commander or superior may be
found guilty of genocide for failing to intervene when subordinates are
actually carrying out acts of genocide, while not specifically contem-
plated by the Convention, is also clearly recognized in the statutes of the
ad hoc tribunals as well as in the Rome Statute.’” Nevertheless, troubled
by the possibility that crimes of omission might not be adequately
covered, Benjamin Whitaker proposed an amendment to article II: ‘In
any of the above conduct, a conscious act or acts of advertent omission
may be as culpable as an act of commission.””” The word ‘advertent’
clarifies the intentional aspect of the omission, although the proposed
amendment is totally unnecessary for judges to give such an interpret-
ation to article II.

Killing

The term ‘killing’ initially appeared in the 1946 Saudi Arabian pro-
posal.34 The Secretariat draft divided the actus reus into three categories,
the first entitled ‘causing the death of members of a group or injuring
their health or physical integrity’. Its four subcategories included ‘group
massacres or individual executions’.”” In the Ad Hoc Committee, China
significantly simplified this provision.”® The Committee’s chair further
reworked the text to contain two paragraphs dealing with physical
genocide, and a third covering cultural genocide. The first form of

physical genocide was ‘killing members thereof’.”” The concept was

3

Prosecutor v. Kambanda (Case No. ICTR 97-23-S), Judgment and Sentence, 4 September

1998, para. 39(ix).

‘Statute of the International Criminal Tribunal for the Former Yugoslavia’, UN Doc.

S/RES/827, annex, art. 7(3); ‘Statute of the International Criminal Tribunal for Rwanda’,

UN Doc. S/RES/955, annex, art. 6(3); Rome Statute of the International Criminal Court,

(2002) 2187 UNTS 90, art. 28.

Benjamin Whitaker, ‘Revised and Updated Report on the Question of the Prevention

and Punishment of the Crime of Genocide’, UN Doc. E/CN.4/Sub.2/1985/6, p.20,

para. 41.

UN Doc. A/C.6/86: ‘Mass killing of all members of a group, people or nation.’

** UN Doc. E/447.

* UN Doc. E/AC.25/9: ‘1. Destroying totally or partially the physical existence of such
group; 2. Subjecting such group to such conditions or measures as will cause the
destruction, in whole or in part, of the physical existence of such group.’

*” UN Doc. E/AC.25/SR.12.
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relatively uncontroversial, and, with the final wording changed to
‘(klilling of members of the group’, it was adopted.’® The Sixth Com-
mittee agreed to ‘killing’ as the first form of genocide, after little dis-
cussion and without a vote.

A Trial Chamber of the International Criminal Tribunal for Rwanda
in Akayesu identified two material elements: the victim is dead; and the
death resulted from an unlawful act or omission of the accused or a
subordinate.” The reference to ‘members of the group’ as victims of the
genocidal act in paragraph (a) of article II, as well as in the subsequent
paragraphs, may suggest that the act itself must involve the killing of at
least two members of the group.”’ Such an interpretation seems a bit
absurd, however, and, from a grammatical standpoint, the phrase can
just as easily apply to a single act of killing. Judgments of the Tribunals
support the thesis that only one victim is required.”' In one judgment,
the Appeals Chamber of the International Criminal Tribunal for Rwanda
said that ‘there need not be a large number of victims to enter a genocide
conviction’.*” The co-ordinator’s discussion paper, submitted at the
conclusion of the February 1999 session of the Working Group on
Elements of Crimes, following informal discussions with interested
States, took the reference to ‘members of the group’ to mean ‘one or
more persons of that group’.*’ Clearly, the quantitative dimension, that
genocide involves the intentional destruction of a group ‘in whole or in
part’, belongs to the mental and not the material element, as explained in
chapter 5.

The Elements of Crimes of the Rome Statute state that the term
‘killed’ is interchangeable with the term ‘caused death’.** While there

3 UN Doc. E/AC.25/SR.13, p-8 (five in favour, two against).

3 Prosecutor v. Akayesu (Case No. ICTR-96-4-T), Judgment, 2 September 1998, para. 588.

In Prosecutor v. Kayishema et al. (Case No. ICTR-95-1-T), Judgment, 21 May 1999,

another Trial Chamber purported to discuss the actus reus of ‘killing’, but in fact

addressed only the difficulties in defining the mental element: paras. 101-4.

This must be why the United States genocide legislation specifies that ‘the term

“members” means the plural: Genocide Convention Implementation Act of 1987 (the

Proxmire Act), S. 1851, s. 1093(4). Yet the United States delegation to the Preparatory

Commission of the International Court took the view that acts of genocide apply to one

or more members of a group: ‘Draft Elements of Crimes’, UN Doc. PCNICC/1988/DP.4,

pp. 5-6.

Prosecutorv. Mpampara (Case No. ICTR-01-65-T), Judgment, 11 September 2006, para. 8.

42 prosecutor v. Ndindabahizi (Case No. ICTR-01-71-A), Judgment, 15 July 2004, para. 135.

*> “Discussion Paper Proposed by the Co-ordinator, Article 6: The Crime of Genocide’, UN
Doc. PCNICC/1999/WGEC/RT.1.

4 Elements of Crimes, [CC-ASP/1/3, p.-113.
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must be proof that a person is dead, this can be inferred, and it is not
necessary to actually show that the body was recovered. It has been held
that causing the suicide of a person may amount to murder where the
acts or omissions of the accused ‘induced the victim to take action
which resulted in his death, and that his suicide was either intended, or
was an action of a type which a reasonable person could have foreseen as
a consequence’.”’

Paragraph (a) of article II of the Convention specifies that the victim
must be a member of the national, racial, ethnic or religious group that
is the target of the genocide in question.*® In Akayesu, a Trial Chamber
of the International Criminal Tribunal for Rwanda considered whether
murder of an individual who was not a member of the group, but who
was killed within the context of genocide, could be considered an act of
genocide under the Convention definition. The Chamber was convinced
of Akayesu’s presence and participation when Victim V was beaten with
a stick and the butt of a rifle by a communal policeman called Mugenzi
and by a member of the Interahamwe militia. It said that the act would
have constituted genocide had Victim V been a Tutsi, but, because
Victim V was Hutu, Akayesu could not be convicted of genocide for this
particular act.”’

Causing serious bodily or mental harm

The Secretariat draft included ‘mutilations and biological experiments
imposed for other than curative purposes’ as a punishable act.*® What is
now paragraph (b) did not really emerge until the meetings of the Ad
Hoc Committee. It was based on a French proposal: ‘Any act directed
against the corporal integrity of members of the group.”*’ Delegates to
the Sixth Committee advanced similar alternatives. Belgium proposed
‘impairing physical integrity’.”” The Soviets favoured ‘the infliction of

45 Pprosecutor v. Krnojelac (Case No. IT-97-25-T), Judgment, 15 March 2002, para. 326
(referring to ‘murder’, but the same considerations apply to ‘killing’).

Nothing prevents the offender from being a member of the targeted group, however:
Whitaker, ‘Revised Report’, note 33 above, para. 31, p. 16.

Prosecutor v. Akayesu, note 39 above, para. 710.

The United States proposed that the words ‘physical violence’ should be inserted before
the words ‘mutilations and biological experiments’, that ‘mutilations and biological
experiments’ be changed to ‘mutilations or biological experiments’, and that the words
‘imposed for other than curative purposes’ should be deleted: UN Doc. E/623.

UN Doc. E/AC.25/SR.13, p. 12 (five in favour, one against, with one abstention).

% UN Doc. A/C.6/217.
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physical injury or pursuit of biological experiments’.”’ The United
Kingdom suggested ‘causing grievous bodily harm to members of the
group’.”” India recommended that the United Kingdom replace the
term ‘grievous’ with ‘serious’.” The principle that the Convention
punish serious acts of physical violence falling short of actual killing was
affirmed without difficulty.

The concept of ‘mental harm’ was more troublesome for some dele-
gates. China initiated an amendment reading ‘impairing the physical or
mental health of members of the group’.”* It insisted on mentioning
drug use as a method of perpetrating genocide,” explaining this related
to ‘crimes committed by Japan against Chinese people by promoting
consumption of narcotics’.”® According to China, ‘Japan had committed
numerous acts of that kind of genocide against the Chinese population.
If those acts were not as spectacular as Hitlerite killings in gas chambers,
their effect had been no less destructive.”” China’s amendment was
defeated.”® The United States said it had voted in favour, believing that
physical integrity also included mental integrity.”” But the United
Kingdom considered that ‘to introduce into the convention the notion of
impairment of mental health might give rise to some misunderstand-
ing’.60 Nevertheless, India submitted a new amendment to add ‘or
mental’ after the word ‘physical’.’' The United Kingdom argued that the
idea had been defeated with the Chinese amendment, but India insisted,
and its proposal was adopted.®

! UN Doc. A/C.6/223 and Corr.1.

> UN Doc. A/C.6/222. Gerald Fitzmaurice explained that ‘grievous’ had a very precise
meaning in English law, but said he would not press the point, because the idea of
intention was made very clear in the first part of art. II: UN Doc. A/C.6/SR.81.

> UN Doc. A/C.6/SR.81 (Sundaram, India).

>* UN Doc. A/C.6/211. China was really recycling an idea it had promoted, unsuccessfully,
before the Ad Hoc Committee. In the debate on cultural genocide, China had requested
that the systematic distribution of narcotic drugs for the purposes of bringing about the
physical debilitation of a human group be included in the list of measures or acts aimed
against a national culture: UN Doc. E/AC.25/SR.5, p. 9. An additional paragraph was not
adopted, although China insisted on the inclusion of a statement in the final report of
the Committee referring to Japan’s wartime construction of an opium extraction plant
and the intention to commit genocide using narcotics: UN Doc. E/794, p.6.

5 UN Doc. A/C.6/SR.65 (Tsien Tai, China). °° UN Doc. A/C.6/232/Rev.1.

*7 UN Doc. A/C.6/SR.81 (Ti-tsun Li, China).

8 Ibid. (seventeen in favour, ten against, with thirteen abstentions).

> Ibid. (Maktos, United States). °° Ibid. (Fitzmaurice, United Kingdom).

¢! 'UN Doc. A/C.6/244.

UN Doc. A/C.6/SR.81 (fourteen in favour, ten against, with fourteen abstentions).
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The notion of acts that cause bodily harm is well known in domestic
legal systems.”’ It differs from assault, requiring proof that actual harm
has resulted. Domestic laws often recognize degrees of assault causing
bodily harm, distinguishing between harm in a general sense and harm of
a serious or permanent nature. The Convention text does not specify that
the harm caused be permanent, but it does use the adjective ‘serious’.

The International Law Commission proposed a very demanding
standard, requiring that: “The bodily harm or the mental harm inflicted
on members of a group must be of such a serious nature as to threaten
its destruction in whole or in part.’®* This interpretation goes beyond
the plain words of the text, and is not supported by the travaux pré-
paratoires. Indeed, it indicates a confusion between the mental element
of the chapeau and the material element of paragraph (b).

The District Court of Jerusalem, in its 12 December 1961 judgment in
the Eichmann case, stated that serious bodily and mental harm of
members of a group could be caused ‘by the enslavement, starvation,
deportation and persecution . . . and by their detention in ghettos, transit
camps and concentration camps in conditions which were designed to
cause their degradation, deprivation of their rights as human beings, and
to suppress them and cause them inhumane suffering and torture’.”” In
Akayesu, a Trial Chamber of the Rwanda Tribunal ruled the term ‘serious
bodily or mental harm, without limiting itself thereto, to mean acts of
torture, be they bodily or mental, inhumane or degrading treatment,
persecution’.’® Another Trial Chamber of the Rwanda Tribunal defined
this as ‘harm that seriously injures the health, causes disfigurement or
causes any serious injury to the external, internal organs or senses’.’ In
Stakié, a Trial Chamber of the International Criminal Tribunal for the

% In submissions to the Preparatory Commission of the International Criminal Court, the

United States used the term ‘physical harm’: ‘Draft Elements of Crimes’, UN Doc.
PCNICC/1988/DP 4.

‘Report of the International Law Commission on the Work of Its Forty-Eighth Session, 6
May-26 July 1996, note 2 above, p.91.

5 A-G Israel v. Eichmann (1968) 36 ILR 5 (District Court, Jerusalem), p. 340.

Prosecutor v. Akayesu, note 39 above, para. 503.

Prosecutor v. Kayishema et al., note 39 above, para. 109. Also: Prosecutor v. Musema (Case
No. ICTR-96-13-T), Judgment and Sentence, 27 January 2000, para. 156; Prosecutor v.
Semanza (Case No. ICTR-97-20-T), Judgment and Sentence, 15 May 2003, para. 320;
Prosecutor v. Ntagerura et al. (Case No. ICTR-99-46-T), Judgment and Sentence, 25
February 2004, para. 663; Prosecutor v. Seromba (Case No. ICTR-2001-66-1), Judgment,
13 December 2006, para. 317; Prosecutor v. Bagilishema (Case No. ICTR-95-1A-T),
Judgment, 7 June 2001, para. 59.
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former Yugoslavia said the term was ‘understood to mean, inter alia, acts
of torture, inhumane or degrading treatment, sexual violence including
rape, interrogations combined with beatings, threats of death, and harm
that damages health or causes disfigurement or injury. The harm
inflicted need not be permanent and irremediable.”*®

In Krstié, a Trial Chamber of the International Criminal Tribunal for
the former Yugoslavia considered the ordeal inflicted on the few who
survived the Srebrenica massacres to fall within the ambit of bodily and
mental harm. Even if the objective had been killing rather than inflicting
bodily or mental harm, the Trial Chamber in effect considered the result
as a kind of ‘lesser and included’ offense, noting this was ‘a natural
and foreseeable consequence of the enterprise’.”” However, harm that
amounts to ‘a grave and long-term disadvantage to a person’s ability to
lead a normal and constructive life’ is not sufficient to meet the terms of
article II(b) of the Convention.”’

Including ‘causing mental harm’ within acts of genocide was ten-
dentious, and the scope of this act of genocide remains problematic.
In the Akayesu judgment, a Trial Chamber of the Rwanda Tribunal
explained that rape and sexual violence may constitute genocide on both
a physical and a mental level.”' Nehemiah Robinson, in his important
study of the Convention, wrote that mental harm ‘can be caused only by
the use of narcotics’.”* Robinson obviously relied on China’s statements
during the drafting. Interestingly, however, the Chinese amendment was
defeated. It was India that proposed the final wording of the provision,
without any particular reference to use of drugs. Robinson also cited
Canadian diplomat Lester B. Pearson, during domestic parliamentary
debates, saying that ‘mental harm’ could not mean anything but ‘physical

%8 Prosecutor v. Staki¢ (Case No. IT-97-24-T), Judgment, 31 July 2003, para. 516. Also:
Prosecutor v. Karadzi¢ et al. (Case Nos. IT-95-5-R61, IT-95-18-R61), Consideration of
the Indictment within the Framework of Rule 61 of the Rules of Procedure and Evi-
dence, 11 July 1996, para. 93.

%% Prosecutor v. Krsti¢ (Case No. IT-98-33-T), Judgment, 2 August 2001, para. 635. Also:

Prosecutor v. Brdanin (Case No. IT-99-36-T), Judgment, 1 September 2004, para. 690;

Prosecutor v. Blagojevi¢ (Case No. IT-02-60-T), Judgment, 17 January 2005, para. 646.

Ibid., para. 512; Prosecutor v. Krajisnik (Case No. IT-00-39-T), Judgment, 27 September

2006, para. 862.

Note that Spain’s new Penal Code, art. 607, enacts an offence of genocide that includes

sexual aggression as a punishable act: (1998) 1 YIHL, p. 504.

Nehemiah Robinson, The Genocide Convention: A Commentary, New York: Institute of

Jewish Affairs, 1960, p.ix.

70

7

72



184 GENOCIDE IN INTERNATIONAL LAW

injury to the mental faculties’ of the members of the group.”” Pearson
said: ‘T therefore suggest to the House that the use of the words “mental
harm” would and should be interpreted, as a measure of both our
domestic and our international responsibilities, as meaning “physical
injury to the mental faculties”.””* Pearson’s views are unsupported by
either the Convention text or the travaux. Consequently, Robinson’s
interpretation of article II(b) is excessively narrow.

It seems well accepted that physical harm need not be permanent, but
there is more controversy with respect to mental harm.”” When the United
States Senate was considering ratification of the Convention, in 1950,
it proposed the following ‘understanding’: “That the United States Gov-
ernment understands and construes the words “mental harm” appearing
in article II of the convention to mean physical permanent injury to
mental facilities.””® When ratifying the Convention, the United States
formulated the following ‘understanding™ ‘(2) That the term “mental
harm” in article II(b) means permanent impairment of mental faculties
through drugs, torture or similar techniques.’ Its domestic legislation is to
the same effect.”” Professor Jordan Paust has criticized the ‘permanent
impairment’ notion, pointing to the possibility of alleged terrorists or Nazi
war criminals defending their actions with evidence that intense fear or
anxiety produced in the primary victims was not intended to be ‘per-
manent” but temporary.”® The Preparatory Committee of the Inter-
national Criminal Court took a similar although far more moderate
approach to the issue, indicating, in a footnote to its draft provision on
genocide, that ‘[t]he reference to “mental harm” is understood to mean
more than the minor or temporary impairment of mental faculties’.”” This
makes sense, since such impairment of mental faculties would in any event

7 Ibid., p.65, n. 32.

74 Parliamentary Debates, House of Commons (Canada), 21 May 1952, p.2442.

Stephen Gorove, ‘The Problem of “Mental Harm” in the Genocide Convention’, (1951)
4 Saskatchewan University Law Quarterly, p. 174.

76 New York Times, 13 April 1950.

77 Genocide Convention Implementation Act of 1987, note 40, s. 1091(a)(3). Interestingly,
the point is not made in the ‘Annex on Definitional Elements for Part Two Crimes’
prepared by the United States: UN Doc. A/CONF.183/C.1/L.10, p. 1.

Jordan Paust, ‘Congress and Genocide: They’re Not Going to Get Away with It’, (1989)
11 Michigan Journal of International Law, p. 90 at p. 97. This seems to confound the actus
reus and the mens rea. The Convention does not require that the offender intend to
cause permanent harm; rather, this must be the result of the act accomplished by the
offender, who must also intend to destroy the group in whole or in part.

‘Draft Statute for the International Criminal Court. Part 2. Jurisdiction, Admissibility
and Applicable Law’, UN Doc. A/AC.249/1998/CRP.8, p. 2.
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fail to meet the threshold of seriousness required by article II(b). The
Preparatory Committee’s definition was endorsed by the International
Criminal Tribunal for Rwanda,” but it was not included in the final
version of the Elements of Crimes adopted by the Assembly of States
Parties of the International Criminal Court in September 2002.

A Trial Chamber of the International Criminal Tribunal gave as
examples of serious mental harm:

The trauma and wounds suffered by those individuals who managed to
survive the mass executions . . . The fear of being captured, and, at the
moment of the separation, the sense of utter helplessness and extreme
fear for their family and friends’ safety as well as for their own safety, is a
traumatic experience from which one will not quickly — if ever — recover.
Furthermore, the Trial Chamber finds that the men suffered mental
harm having their identification documents taken away from them,
seeing that they would not be exchanged as previously told, and when
they understood what their ultimate fate was. Upon arrival at an exe-
cution site, they saw the killing fields covered with bodies of the Bosnian
Muslim men brought to the execution site before them and murdered.
After having witnessed the executions of relatives and friends, and in
some cases suffering from injuries themselves, they suffered the further
mental anguish of lying still, in fear, under the bodies — sometimes of
relative or friends — for long hours, listening to the sounds of the exe-
cutions, of the moans of those suffering in pain, and then of the
machines as mass graves were dug.”!

Reflecting long-standing gender stereotypes, sexual crimes of violence
directed against women have often been treated in national law from the
standpoint of morality rather than as assaults on the physical and
mental integrity of the victim.”” In Akayesu, the Trial Chamber affirmed
that rape and other crimes of sexual violence may fall within the ambit

of paragraph (b).

[T]he Chamber wishes to underscore the fact that in its opinion, they
constitute genocide in the same way as any other act as long as they were
committed with the specific intent to destroy, in whole or in part, a
particular group, targeted as such. Indeed, rape and sexual violence

80 prosecutor v. Kayishema et al., note 39 above, para. 94.

81 prosecutor v. Blagojevi¢ (IT-02-60-T), Judgment, 17 January 2005, para. 647. See also:
Case Concerning the Application of the Convention on the Prevention and Punishment of
the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, 26
February 2007, paras. 290-1.

82 Susan Brownmiller, Against Our Will: Men, Women and Rape, New York: Simon and
Schuster, 1975.
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certainly constitute infliction of serious bodily and mental harm on the
victims and are even, according to the Chamber, one of the worst ways
of inflict [sic] harm on the victim as he or she suffers both bodily and
mental harm. In light of all the evidence before it, the Chamber is sat-
isfied that the acts of rape and sexual violence described above, were
committed solely against Tutsi women, many of whom were subjected to
the worst public humiliation, mutilated, and raped several times, often in
public, in the Bureau Communal premises or in other public places, and
often by more than one assailant. These rapes resulted in physical and
psychological destruction of Tutsi women, their families and their
communities. Sexual violence was an integral part of the process of
destruction, specifically targeting Tutsi women and specifically contrib-
uting to their destruction and to the destruction of the Tutsi group as a
whole. The rape of Tutsi women was systematic and was perpetrated
against all Tutsi women and solely against them. A Tutsi woman, mar-
ried to a Hutu, testified before the Chamber that she was not raped
because her ethnic background was unknown. As part of the propaganda
campaign geared to mobilizing the Hutu against the Tutsi, the Tutsi
women were presented as sexual objects. Indeed, the Chamber was told,
for an example, that before being raped and killed, Alexia, who was the
wife of the Professor, Ntereye, and her two nieces, were forced by the
Interahamwe to undress and ordered to run and do exercises ‘in order to
display the thighs of Tutsi women’.

The Interahamwe who raped Alexia said, as he threw her on the
ground and got on top of her, ‘let us now see what the vagina of a Tutsi
woman tastes like’. As stated above, Akayesu himself, speaking to the
Interahamwe who were committing the rapes, said to them: ‘don’t ever
ask again what a Tutsi woman tastes like’. This sexualized representation
of ethnic identity graphically illustrates that Tutsi women were subjected
to sexual violence because they were Tutsi. Sexual violence was a step in
the process of destruction of the Tutsi group — destruction of the spirit,
of the will to live, and of life itself. On the basis of the substantial
testimonies brought before it, the Chamber finds that in most cases, the
rapes of Tutsi women in Taba, were accompanied with the intent to kill
those women. Many rapes were perpetrated near mass graves where the
women were taken to be killed. A victim testified that Tutsi women
caught could be taken away by peasants and men with the promise that
they would be collected later to be executed.

Following an act of gang rape, a witness heard Akayesu say ‘tomorrow
they will be killed’” and they were actually killed. In this respect, it appears
clearly to the Chamber that the acts of rape and sexual violence, as other
acts of serious bodily and mental harm committed against the Tutsi,
reflected the determination to make Tutsi women suffer and to mutilate
them even before killing them, the intent being to destroy the Tutsi
group while inflicting acute suffering on its members in the process. In
light of the foregoing, the Chamber finds firstly that the acts described
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supra are indeed acts as enumerated in Article 2(2) of the Statute
[corresponding to article II(b) of the Genocide Convention], which
constitute the factual elements of the crime of genocide, namely the
killings of 164 Tutsi or the serious bodily and mental harm inflicted on
the Tutsi. The Chamber is further satisfied beyond reasonable doubt that
these various acts were committed by Akayesu with the specific intent to
destroy the Tutsi group, as such.*

On this point, the Akayesu judgment constitutes a major contribution
to the progressive development of the law of genocide.” The recogni-
tion that sexual violence accords with serious bodily and mental harm is
perhaps not revolutionary. It should also be borne in mind that the
Tutsi victims of rape were also murdered, as a general rule.”” In the
above-cited extract from Akayesu, the Trial Chamber noted that ‘in
most cases, the rapes of Tutsi women in Taba, were accompanied with
the intent to kill those women’. Nevertheless, the historic trivialization
of such crimes of violence directed principally against women impacted
upon the prosecution of genocide as it did upon war crimes and crimes
against humanity. The Prosecutor did not include gender-based crimes
in the initial indictment of Akayesu. It was only midway through the
trial, after pressure from non-governmental organizations, that the
indictment was amended.® The Akayesu case law on this point found a

83 Prosecutor v. Akayesu, note 39 above, para. 731.

8% On the subject of rape and sexual assault as acts of genocide, see also Kelly Dawn Askin,
War Crimes Against Women: Prosecution in International War Crimes Tribunals, The
Hague: Martinus Nijhoff, 1997; Beverley Allen, Rape Warfare: The Hidden Genocide in
Bosnia-Herzegovina and Croatia, Minneapolis: University of Minnesota Press, 1996;
Catherine A. Mackinnon, ‘Rape, Genocide and Women’s Human Rights’, (1994) 17
Harvard Women’s Law Journal, p.5; Yolanda S. Wu, ‘Genocidal Rape in Bosnia: Redress
in United States Courts under the Alien Tort Claims Act’, (1993) 4 UCLA Women’s Law
Journal, p.101; Siobhan K. Fisher, ‘Occupation of the Womb: Forced Impregnation as
Genocide’, (1996) 46 Duke Law Journal, p. 91; Kate Fitzgerald, ‘Problems of Prosecution
and Adjudication of Rape and Other Sexual Assaults under International Law’, (1997) 8
European Journal of International Law, p.638; and Pamela Goldberg and Nancy Kelly,
‘International Human Rights and Violence Against Women’, (1993) 6 Harvard Human
Rights Journal, p.195. See also the discussion of the subject in: “Working Paper by
Frangoise Hampson on the Criminalization, Investigation and Prosecution of Acts of
Serious Sexual Violence’, UN Doc. E/CN.4/Sub.2/2004/12, paras. 57-63.

See, e.g. Prosecutor v. Kajelijeli (Case No. ICTR-98-44A-T), Judgment and Sentence, 1
December 2003, paras. 622-36.

Akayesu himself complained about this, saying the indictment had been amended
because of pressure from the women’s movement and women in Rwanda, whom he
described as ‘worked up to agree that they have been raped’. See Prosecutor v. Akayesu,
note 39 above, para. 447.
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sympathetic ear in the Preparatory Commission for the International
Criminal Court when it was drafting the Elements of Crimes. A dis-
cussion paper of the Preparatory Commission ‘recognized that rape and
sexual violence may constitute genocide in the same way as any act,
provided that the criteria of the crime of genocide are met’.”” A footnote
to the Elements for article 6(b) of the Rome Statute states: “This conduct
may include, but is not necessarily restricted to, acts of torture, rape,
sexual violence or inhuman or degrading treatment.’®

Yet, while sexual violence and rape may in fact have the effect of
contributing in a significant manner to the destruction of a group in
whole or in part, this is not what the text of paragraph (b) requires. The
prosecution need not demonstrate a cause and effect relationship
between the acts of violence and the destruction of the group. The result
that the prosecution must prove is that one or more victims actually
suffered physical or mental harm.®” If this act is perpetrated with the
requisite mental element, the crime has been committed.

Deliberately inflicting conditions of life calculated to destroy the group

The 1946 Saudi Arabian draft contained ‘[d]estruction of the essential
potentialities of life of a group, people or nation, or the intentional

deprivation of elementary necessities for the preservation of health or

existence’.”’ Under its heading physical genocide, the Secretariat draft

presented two provisions addressing this issue: the subjection to con-
ditions of life which, by lack of proper housing, clothing, food, hygiene
and medical care, or excessive work or physical exertion, are likely
to result in the debilitation or death of the individuals;”' and the

87 ‘Discussion Paper Proposed by the Co-ordinator, Suggested Comments Relating to the

Crime of Genocide’, UN Doc. PCNICC/1999/WGEC/RT.3.

88 Elements of Crimes, ICC-ASP/1/3, p.113.

8 But see M. Cherif Bassiouni and Peter Manikas, The Law of the International Criminal
Tribunal for the Former Yugoslavia, Irvington-on-Hudson, NY: Transnational Publish-
ers, 1996, pp.587-8, arguing that sexual violence may cause destruction of a group
through ‘deliberate emotional destruction of a vital part of that group’. Women are the
care-takers of society, and, if they become dysfunctional, the survival of the society is
threatened, according to Bassiouni.

*> UN Doc. A/C.6/86.

! The United States attempted to improve on the wording: ‘Subjection to conditions of
life wherein, by lack of proper housing, clothing, food, hygiene and medical care, or
excessive work or physical exertion the individuals are doomed to weaken or die’ (UN
Doc. E/623).
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deprivation of all means of livelihood,” by confiscation of property,
looting, curtailment of work, denial of housing and of supplies other-
wise available to the other inhabitants of the territory concerned. Only
the second category led to a significant comment in the explanatory
report: ‘If a state systematically denies to members of a certain group the
elementary means of existence enjoyed by other sections of the popu-
lation, it condemns such persons to a wretched existence maintained by
illicit or clandestine activities and public charity, and in fact condemns
them to death at the end of a medium period instead of to a quick death
in concentration camps; there is only a difference of degree.”””

In the Ad Hoc Committee, China’s proposal noted that the actus reus
of genocide should include not only destruction of the physical existence
of the group but also ‘subjecting such group to such conditions or
measures as will cause the destruction, in whole or in part, of the physical
existence of such group’.”* The Soviet ‘Basic Principles’ likewise urged
that ‘[t]he concept of physical destruction must embrace not only cases
of direct murder of particular groups of the population for the above-
mentioned reasons, but also the premeditated infliction on such groups
of conditions of life aimed at the destruction of the group in question’.””
The United States and the Soviet Union submitted revisions of the
Chinese text on this point.”® In general, the idea received support within
the Ad Hoc Committee.”” As France explained, ‘[t]o quote an historical
example, the ghetto, where the Jews were confined in conditions which,
either by starvation or by illness accompanied by the absence of medical
care, led to their extinction, must certainly be regarded as an instrument
of genocide. If any group were placed on rations so short as to make its
extinction inevitable, merely because it belonged to a certain nationality,
race or religion, the fact would also come under the category of genocidal
crime.””® The Soviet proposal, reworked by Venezuela, was adopted:

2 The United States proposed deletion of the word ‘all’ which it said seemed to narrow

unduly the crime: UN Doc. E/623.

% UN Doc. E/447,p.25.  °* UN Doc. E/AC.25/9. *° UN Doc. E/AC.25/7, Principle II.

9 The United States proposal, UN Doc. E/AC.25/SR.13, p. 12, said: ‘Subjecting members
of a group to such conditions or measures as will cause their deaths or prevent the
procreation of the group.” The Soviet Union proposal, UN Doc. E/AC.25/SR.13, p. 12,
said: ‘The premeditated infliction on those groups of such conditions of life which will
be aimed at destroying totally or partially their physical existence.” Platon Morozov
subsequently agreed to withdraw the word ‘premeditated’ and to insert the words
‘measures or’ before the words ‘conditions of life’.

%7 See also UN Doc. E/AC.25/SR 4, p- 14 (Ordonneau); ibid., pp. 15-16 (Rudzinski).

9% Ibid., p. 14 (four in favour, one against, with three abstentions).
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‘Inflicting on the members of the group such measures or conditions of
life which would be aimed to cause their deaths.””” Debate on the pro-
vision in the Sixth Committee addressed the mental element of the act,
and is considered in chapter 5.

A Trial Chamber of the International Criminal Tribunal for Rwanda
has proposed the following interpretation of the provision:

The Chamber holds that the expression deliberately inflicting on the
group conditions of life calculated to bring about its physical destruction
in whole or in part, should be construed as the methods of destruction
by which the perpetrator does not immediately kill the members of the
group, but which, ultimately, seek their physical destruction. For pur-
poses of interpreting Article 2(2)(c) of the Statute [and article II(c) of the
Convention], the Chamber is of the opinion that the means of deliberate
inflicting on the group conditions of life calculated to bring about its
physical destruction, in whole or part, include, inter alia, subjecting a
group of people to a subsistence diet, systematic expulsion from homes
and the reduction of essential medical services below minimum
requirement.'”’

The examples provided by the Tribunal appear to be drawn from
Nehemiah Robinson’s commentary on the Convention:'"’

It is impossible to enumerate in advance the ‘conditions of life’ that
would come within the prohibition of Article II; the intent and prob-
ability of the final aim alone can determine in each separate case whether
an act of Genocide has been committed (or attempted) or not. Instances
of Genocide that could come under subparagraph (c) are such as placing
a group of people on a subsistence diet, reducing required medical ser-
vices below a minimum, withholding sufficient living accommodations,
etc., provided that these restrictions are imposed with intent to destroy
the group in whole or in part.'"”

In Kayishema and Ruzindana, a Trial Chamber of the Rwanda Tri-
bunal said the conditions of life include ‘rape, the starving of a group of
people, reducing required medical services below a minimum, and
withholding sufficient living accommodation for a reasonable period,
provided the above would lead to the destruction of the group in whole

> UN Doc. E/AC.25/SR.13, pp. 13-14.

190" prosecutor v. Akayesu, note 39 above, para. 505. See also Prosecutor v. Rutaganda (Case
No. ICTR-96-3-T), 6 December 1999.

Robinson, Genocide Convention, p. 64.

Ibid., pp.60 and 63—4. Cited with approval by the International Law Commission in
‘Report of the International Law Commission on the Work of Its Forty-Eighth Session,
6 May-26 July 1996’, note 2 above, p.92, n. 123.
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or in part.'”” In other words, there is no precise duration of time over
which conditions need be imposed. They also include circumstances
that would lead to a slow death such as lack of proper housing, clothing
and hygiene or excessive work or physical exertion.'”* This act of
genocide is distinct from direct killing, and the creation of circum-
stances leading to a slow death.'””

The Elements of Crimes of the International Criminal Court provide:
‘The term “conditions of life” may include, but is not necessarily restricted
to, deliberate deprivation of resources indispensable for survival, such as
food or medical services, or systematic expulsion from homes.”'*

Several indictments before the International Criminal Tribunal for
the former Yugoslavia have suggested that article 4(2)(c) of the Statute
was breached by conditions in detention camps, where inmates were
deprived of proper food and medical care and generally subjected to
conditions ‘calculated to bring about the physical destruction of the
detainees, with the intent to destroy part of the Bosnian Muslim and
Bosnian Croat groups, as such’.'"” In Sikirica, for example, the Pros-
ecutor argued that:

the detainees in Keraterm had been ‘systematically’ expelled from their
homes and had been forced to endure a subsistence diet. The medical
care that they received — if any — was below the minimal standards to
ensure their physical well-being. In short, the living conditions were
totally insufficient.'""

A Trial Chamber, in an examination under Rule 61 of the Rules of
Procedure and Evidence, endorsed one of these detention camp
indictments,'”” but none of them has resulted in a conviction for

193 prosecutor v. Kayishema et al., note 39 above, para. 116. Also: Prosecutor v. Musema

(Case No. ICTR-96-13-T), Judgment, 27 January 2000, para. 157.
1% prosecutor v. Staki¢ (Case No. IT-97-24-T), Judgment, 31 July 2003, para. 517.
195" prosecutor v. Brdanin (Case No. IT-99-36-T), Judgment, 1 September 2004, para. 691.
106 Elements of Crimes, ICC-ASP/1/3, p-114.
197" prosecutor v. Kovacevié et al. (Case No. IT-97-24-1), Indictment, 13 March 1997, paras.
12-165 Prosecutor v. Kovacevi¢ et al. (Case No. 1T-97-24-1), Amended Indictment, 23
June 1998, paras. 28 and 32. Also: Prosecutor v. Karadzi¢ et al. (Case No. IT-95-5-1),
Indictment, 24 July 1995, paras. 18 and 22; Prosecutor v. Meakic et al. (Case No. IT-
95-4), Indictment, 13 February 1995, para. 18.3; Prosecutor v. Sikirica et al. (Case No.
IT-95-8-I), Indictment, 21 July 1995, para. 12.3.
Prosecutor v. Sikirica et al. (Case No. I1T-95-8-T), Judgment on Defence Motions to
Acquit, 3 September 2001, para. 42.
199" prosecutor v. Karadzié et al. (Case No. IT-95-5-R61 and IT-95-18-R61), Review of the
Indictment Pursuant to Rule 61 of the Rules of Procedure and Evidence, 11 July 1996.
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genocide.l 9 The International Court of Justice stated that ‘terrible
conditions were inflicted upon detainees of the camps’ but that in none
of the prosecutions of the International Criminal Tribunal concerning
camps was it found that the accused acted with genocidal intent.'"'

Unlike the crimes defined in paragraphs (a) and (b), the offence of
deliberately imposing conditions of life calculated to bring about the
group’s destruction does not require proof of a result."'* The conditions
of life must be calculated to bring about the destruction, but whether or
not they succeed, even in part, is immaterial. If a result is achieved, then
the proper charge will be paragraphs (a) or (b). This important dis-
tinction was made by the District Court of Jerusalem in the Eichmann
case.

Eichmann was charged with imposing living conditions upon Jews
calculated to bring about their physical extermination. In the view of the
District Court of Jerusalem, such an accusation was only applicable to
the persecution of Jews who had survived the Holocaust:

We do not think that conviction on the second Count [i.e., imposing
living conditions calculated to bring about the destruction] should also
include those Jews who were not saved, as if in their case there were two
separate acts — first, subjection to living conditions calculated to bring
about their physical destruction, and later the physical destruction
itself.' "

The treatment of the Armenians by the Turkish rulers in 1915 provides
the paradigm for the provision dealing with imposition of conditions of
life. These crimes have often been described as ‘deportations’. But they
went far beyond mere expulsion or transfer, because the deportation

10 prosecutor v. Sikirica et al. (Case No. IT-95-8-T), Judgment on Defence Motions to
Acquit, 3 September 2001; Prosecutor v. Jelisic (Case No. IT-95-10-T), Judgment,
14 December 1999; Prosecutor v. Staki¢ (Case No. IT-97-24-T), Judgment, 31 July 2003,
para. 557; Prosecutor v. Staki¢ (Case No. IT-97-24-A), Judgment, 22 March 2006,
paras. 46-8.

Case Concerning the Application of the Convention on the Prevention and Punishment of
the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment,
26 February 2007, para. 354.

Nevertheless, in its ‘Draft Elements of Crimes’ paper submitted to the Preparatory
Conference of the International Criminal Court, the United States suggested that the
prosecution establish that ‘the conditions of life contributed to the physical destruction
of that group™ ‘Draft Elements of Crimes’, UN Doc. PCNICC/1988/DP.4, p.7. The
error of the United States’ view was pointed out by delegates during the general debate
on 17 February 1999, and in a paper submitted by Colombia: ‘Proposal Submitted by
Colombia’, UN Doc. PCNICC/1999/WGEC/DP.2, p. 2.

U3 A-G Israel v. Eichmann, note 65 above, para. 196.
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itself involved deprivation of fundamental human needs with the result
that large numbers died of disease, malnutrition and exhaustion. When
the International Law Commission considered adding ‘deportation’ to
the list of acts of genocide, Juri Barsegov explained that in 1948 the
General Assembly was unaware ‘of many existing precedents in which
whole populations had been destroyed by depriving them of their means
of subsistence, such as soil and water, or forcing them to emigrate’.114 He
argued that ‘deportation’ of populations should be considered an act of
genocide.115 However, the Commission concluded an amendment was
unnecessary, the situation being adequately covered by the text of
paragraph (c) as it stands, to the extent a deportation occurred with the
intent to destroy the group in whole or in part.''®

In its February 2007 judgment in Bosnia v. Serbia, the International
Court of Justice cautioned, however, that:

deportation or displacement of the members of a group, even if effected by
force, is not necessarily equivalent to destruction of that group, nor is such
destruction an automatic consequence of the displacement. This is not to
say that acts described as ‘ethnic cleansing’ may never constitute genocide,
if they are such as to be characterized as, for example, ‘deliberately inflicting
on the group conditions of life calculated to bring about its physical
destruction in whole or in part’, contrary to Article II, paragraph (c), of the
Convention, provided such action is carried out with the necessary specific
intent (dolus specialis), that is to say with a view to the destruction of the
group, as distinct from its removal from the region.'"”

The Guatemalan Commission for Historical Clarification that con-
cluded genocide had been committed against the Mayan people by the
army in 1981-3 noted practices which included the razing of villages,
the destruction of property, including collectively worked fields, and the
burning of harvests. These left the communities without food. In the
opinion of the Commission, this amounted to infliction of conditions of
life ‘that could bring about, and in several cases did bring about, its

4 Yearbook . .. 1989, Vol. I, 2100th meeting, p. 30, para. 32.

"3 Ibid., para. 34; ‘Report of the Commission to the General Assembly on the Work of Its
Forty-First Session’, note 22 above, p.59, para. 161; Yearbook . . . 1991, Vol. I, 2239th
meeting, p.215, para. 21; ibid., 2251st meeting, p.293, paras. 15-17.

16 Yearbook . .. 1991, Vol. I, 2239th meeting, p.215, para. 9; ‘Report of the Commission
to the General Assembly on the Work of Its Forty-First Session’, note 22 above, p. 102,
para. (5); ‘Report of the International Law Commission on the Work of Its Forty-
Eighth Session, 6 May—26 July 1996’, note 2 above, p.92; see also Yearbook . .. 1991,
Vol. II (Part 2), p.102.

"7 Ibid., para. 190.
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physical destruction in whole or in part’.''® The conclusions of the
Historical Clarification Commission concerning genocide have been
cited with approval by Judge A.A. Can¢ado-Trindade of the Inter-
American Court of Human Rights.'"”

Yugoslavia based its charges of genocide, which were directed against
several NATO States in a May 1999 application to the International
Court of Justice, upon article III(c). In its oral argument in an appli-
cation for provisional measures, the Yugoslav agent said:

Continued bombing of the whole territory of the State, pollution of soil,
air and water, destroying the economy of the country, contaminating
the environment with depleted uranium inflicts conditions of life on the
Yugoslav nation calculated to bring about its physical destruction. The
Respondents have used weapons containing depleted uranium. The
Institute for Nuclear Science, based in Belgrade, confirmed this fact
(Ann. 7).

The Army Environmental Policy Institute tasked by the Office of the
Assistant Secretary of the Army Installations, Logistic and Environment
of the USA has produced the technical report on health and environ-
mental consequences of depleted uranium use in the US Army. Com-
menting on the health risk from radiation, the Report informed:
‘Internalized DU [depleted uranium] delivers radiation wherever it
migrates in the body. Within the body, alfa radiation is the most
important contributor to the radiation hazard posed by DU. The
radiation dose to critical body organs depends on the amount of time
that DU resides in the organs. When this value is known or estimated,
cancer and hereditary risk estimates can be determined.” (Health and
Environmental; Consequences of Depleted Uranium Use in the US
Army: Technical Report, p. 108, Ann. 8)

It is well known that the radiation hazard materialized in the case of a
large number of US soldiers participating in actions against Iraq. Serious
health and environmental consequences have been detected in areas of
Bosnia and Herzegovina exposed to effects of weapons containing
depleted uranium. Farreaching health and environmental damage is a
matter of certain pre-knowledge of the Respondents, and that implies the
intent to destroy a national group as such in whole or in part.'*’

18 Guatemala: Memory of Silence, Report of the Commission for Historical Clarification,
Conclusions and Recommendations, ‘Conclusions’, paras. 116-18.

"9 Plan de Sanchez Massacre v. Guatemala, Judgment of 29 April 2004 (Merits), Separate
Opinion of Judge A. A. Cangado-Trindade, para. 5.

120 Legality of Use of Force (Yugoslavia v. Belgium et al.), Verbatim Record, 10 May 1999
(Rodoljub Etinski).
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Ian Brownlie, counsel to Yugoslavia, proposed a six-point list of evi-
dence to support the claim that article II(c) had been breached: the large
number of civilian deaths and the resulting knowledge of the risk of
death; the high explosive power of the missiles and the widespread effects
of blast; the incendiary element in the weapons and the knowledge that
some victims are quite commonly burnt to death; the general disruption
of patterns of life; the extensive damage to the health care system and the
deliberate creation of risks to patients by causing power cuts.'”' The
argument is fine from a theoretical basis, in that far-reaching health and
environmental damage might well constitute an act calculated to destroy
a group in whole or in part. It is, however, virtually impossible to dis-
tinguish acts of warfare in a general sense from these charges of genocide,
and it was surely not the intent of the Convention’s drafters to include
this within the scope of the definition. The most serious difficulty with
the Yugoslav case on this point was establishing a genocidal intent, as
several of the respondent States insisted during their oral arguments.'**
As the agent for Canada pointed out, the Yugoslav approach to genocide
amounted to the assertion that ‘any use of force and any act of war is
automatically equated with genocide’.'*” In his response, Professor
Brownlie did not answer the challenges from the NATO States to provide
evidence of genocidal intent.'**

Cherif Bassiouni has argued that rape and sexual assault may be
deliberately used to create conditions of life calculated to bring about the
destruction of the group, noting that Islamic law provides that women
who have sexual relations outside of marriage are not marriageable. He
has explained that ‘targeting Muslim women for rape and sexual assault
in order to effectively separate Bosnian Muslim women from Bosnian
Muslim men may create a condition of life calculated to bring about the
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group’s destruction’. =
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Ibid., 12 May 1999 (Ian Brownlie).

Legality of Use of Force (Yugoslavia v. the Netherlands), Verbatim Record, 11 May 1999,
para. 29 (J. G. Lammers); Legality of Use of Force (Yugoslavia v. Portugal), Verbatim
Record, 11 May 1999, para. 2.1.2.2.2 (José Maria Teixeira Leite Martins); Legality of Use
of Force (Yugoslavia v. United Kingdom), Verbatim Record, 11 May 1999, para. 20 (John
Morris).

Legality of Use of Force (Yugoslavia v. Canada), Verbatim Record, 10 May 1999
(Philippe Kirsch).

Legality of Use of Force (Yugoslavia v. Belgium et al.), Verbatim Record, 12 May 1999
(Tan Brownlie).

Bassiouni and Manikas, International Criminal Tribunal, p.587. For similar comments,
see Fisher, ‘Occupation’, p. 123.
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Although it is possible for all five acts of genocide to be committed by
omission, the concept applies most clearly to paragraph (c). Because of
the specific intent requirement in the first paragraph of article II, not
to mention the requirement in the subparagraph that the conditions
be ‘calculated’, the omission cannot be one of simple negligence. The
examples given by the Rwanda Tribunal and by Nehemiah Robinson,
namely, placing a group of people on a subsistence diet, reducing
required medical services below a minimum and withholding sufficient
living accommodations, are all to a certain extent acts of omission. As a
general rule, domestic criminal law takes the position that intentional
acts of omission are criminal in nature where there is a positive duty to
act.'”® Such a positive duty is stronger in penal codes of the Napoleonic
tradition, which usually require an individual to intervene where the life
of another is in damgelr,1 %7 than in the common law, where positive duties
to act are considerably rarer.'*® A positive duty to act to prevent genocide
is imposed upon military and civilian superiors by the superior
responsibility provisions of the Rome Statute.'”” They may be held liable
before the International Criminal Court for their failure to exercise
control properly if their subordinates have committed genocide.

Nevertheless, in the case of genocide, an approach to crimes of
omission that relies on the existence of a positive duty may unduly limit
the scope of the Convention. It is difficult to establish the extent of the
obligation of a State, or for that matter of an individual, in terms of
assuring adequate nutrition, medical care and housing. International
human rights law has made promising inroads in the protection of
economic and social rights, and its norms may provide helpful guidance
here.””” Where genocide is committed by the omission to provide
necessities of life, in a manner calculated to destroy the group in whole
or in part, this omission will probably be apparent not by some abstract

126 prosecutor v. Delalié et al., note 27 above, para. 334.

Code pénal (France), art. 434-1. See Jean Pradel, Droit pénal comparé, Paris: Dalloz,
1995, pp. 234-8; L. Moreillon, L’infraction par omission. Etudes infractions a la vie et a
Pintégrité corporelle en droits anglais, frangais, allemand et suisse, Geneva: Droz, 1993.

128 R v. Miller [1983] 1 All ER 978; [1983] AC 161 (HL).

129 Rome Statute of the International Criminal Court, note 32 above, art. 28.

130 Universal Declaration of Human Rights, GA Res. 217 A (III), UN Doc. A/810, arts. 22—
26; International Covenant on Economic, Social and Cultural Rights, (1976) 993 UNTS
3. See the discussion of this in Roger W. Smith, ‘Scarcity and Genocide’, in Michael N.
Dobkowski and Isidor Wallimann, eds. The Coming Age of Scarcity: Preventing Mass
Death and Genocide in the Twenty-First Century, Syracuse, NY: Syracuse University
Press, 1998, pp. 199-219 at pp. 207-9.
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standard of a vital minimum but because it is discriminatory vis-a-vis
131
other groups.

Imposing measures intended to prevent births

In the Secretariat draft, biological genocide was addressed under the
heading ‘restricting births’,'”* a rubric which contained three subcat-
egories: sterilization and/or compulsory abortion; segregation of the sexes;
and obstacles to marriage.'”” The explanatory report noted segregation
of the sexes could ‘be induced by various causes such as compulsory
residence in remote places, or the systematic allocation of work to men
and women in different localities’.'”* In comments on the draft, Siam
(Thailand) proposed adding the phrase ‘including racial prohibition’ to
the third subcategory, ‘obstacles to marriage’, observing that ‘[a]t the
present time, there exist certain racial groups with less female in number
than male and the prohibition of their marriage with persons belonging to
other racial groups may result in their gradual extinction’.'”

China’s draft for the Ad Hoc Committee removed all reference to
forms of biological genocide, that is, to restriction of births.*° Proposals
from the United States'’” and the Soviet Union'’® also omitted the
concept. The Soviet Union said the Committee needed first to decide
whether genocide encompassed biological and cultural destruction, as
well as physical acts.'”” But, after brief discussion, it agreed to modify
the Soviet ‘principles’ to include ‘[r]estriction of births by means
including among others, sterilization and compulsory abortion’.'*’ The
Ad Hoc Committee eventually adopted an additional paragraph dealing
with restrictions on births, proposed by Lebanon: ‘Any act or measure

3! In the Ministries case, the court agreed the defendant’s department had issued decrees
depriving Jews of special food rations allowed to other German citizens. However,
the prosecution conceded that they were not ‘so severe or their effects so harsh as to
cause sickness or exposure to sickness and death’. The accused were exonerated
on charges of crimes against humanity for such acts: United States of America v.
von Weizsaecker et al. (‘Ministries case’), (1948) 14 TWC 314 (United States Military
Tribunal), pp.557-8.

The United States proposed that the heading be changed to ‘Compulsory restriction of
births’: UN Doc. E/623.

Norway made the interesting observation that, in distinction to the other crimes listed
in the Convention, creation of obstacles to marriage was a crime that could only be
commiitted by organs of a State and not by individuals: UN Doc. E/623/Add.2.

** UN Doc. E/447, p.26. '** UN Doc. E/623/Add.4. '*° UN Doc. E/AC.25/9.

%7 UN Doc. E/AC.25/SR.12, p.2.  *® Ibid, p.3. '*° UN Doc. E/AC.25/SR 4, p.5.
10 Ibid., p.13.
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calculated to prevent births within the group.”'*' The Sixth Committee
perfunctorily adopted the phrase ‘imposing measures intended to pre-
vent births’.'** A Soviet variant, ‘the prevention of births by means of
sterilization and enforced abortion’,"*” was rejected following no real
debate."**

The Nazi atrocities remained very fresh in the minds of the drafters of
article II(d), introduced largely to deal with the revelations of the post-
war trials. The Supreme National Tribunal of Poland found the director
of the Auschwitz camp responsible for sterilization and castration,
qualifying these acts as a form of genocide.'*” Similarly, a United States
Military Tribunal condemned Ulrich Greifelt and his associates for
sterilization and other measures aimed at restricting births, acts that it
also described as genocide."*® But the scope of article III(d) is not
confined to acts analogous to those committed by the Nazis. Nehemiah
Robinson, in his commentary on the Convention, remarked that: “The
measure imposed need not be the classic action of sterilization; separ-
ation of the sexes, prohibition of marriages and the like are measures
equally restrictive and produce the same results.”'*’

Article II(d) of the Convention does not make a result a material
element of the offence. The actus reus consists of the imposition of the
measures; it need not be proven that they have actually succeeded.
Nevertheless, in its proposed ‘Elements of Crimes’ for the Rome Statute,
the United States suggested that the prosecution must establish that

‘the measures imposed had the effect of preventing births within that
group).148
In recent years, attention has focused on rape as a war crime or a

crime against humanity. That rape and sexual assault are covered by

1 UN Doc. E/AC.25/SR.13, p. 14 (by four votes with three abstentions).

'*2 UN Doc. A/C.6/SR.82. '** UN Doc. A/C.6/223 and Corr.1.

144 UN Doc. A/C.6/SR.82 (thirty votes in favour, five against, with seven abstentions).

145 poland v. Hoess, (1948) 7 LRTWC 11 (Supreme National Tribunal of Poland), p.25.

46 United States v. Greifelt et al., (1948) 13 LRTWC 1 (United States Military Tribunal),

p-17.

Robinson, Genocide Convention, p.64. Cited with approval by the International Law

Commission in ‘Report of the International Law Commission on the Work of Its Forty-

Eighth Session, 6 May—26 July 1996’, note 2 above, p.92, n. 124.

8 UN Doc. PCNICC/1988/DP.4, p. 8. The United States proposal also added the
requirement that the imposition be accomplished ‘forcibly’, which seems to be totally
redundant. The United States position was criticized on these grounds: ‘Proposal
Submitted by Colombia’, UN Doc. PCNICC/1999/WGEC/DP.2, p. 2.
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paragraph (b)'*’ cannot be questioned, and there are also compelling
arguments for considering these crimes in the context of paragraph
(¢)."”" Can it moreover be argued that rape and sexual assault are forms
of biological genocide akin to other techniques for ‘restricting births’
within the group? Testifying before the Yugoslavia Tribunal, Christine
Cleirin, a member of the Commission of Experts established in 1992 by
the Security Council, was asked if rape had been used systematically to
change the ethnic character of the population by impregnating women.
She answered: ‘The Commission did not have enough information to
verify, let us say, these testimonies, who spoke in these terms. I guess it
is possible that both happened.”’”" Based on this and other testimony,
a Trial Chamber concluded that: “The systematic rape of women ...
is in some cases intended to transmit a new ethnic identity to the
child. ">

Before the International Criminal Tribunal for the former Yugoslavia,
charges that Serbs committed genocide by imposing measures intended
to prevent births in the Muslim community do not appear to have been
seriously argued. They did, however, form part of the Bosnian case before
the International Court of Justice. There it was alleged that ‘forced
separation of male and female Muslims in Bosnia and Herzegovina, as
systematically practised when various municipalities were occupied by
the Serb forces . . . in all probability entailed a decline in the birth rate of
the group, given the lack of physical contact over many months’. The
Court confined itself to the observation that ‘no evidence was provided
in support of this statement’.'”” Bosnia also alleged that ‘rape and sexual
violence against women led to physical trauma which interfered with
victims’ reproductive functions and in some cases resulted in infertility’.
The Court observed that the only evidence adduced to support the claim
was an indictment in which the Prosecutor stated that one witness could
no longer give birth to children as a result of the sexual abuse she suf-
fered. For the Court, ‘an indictment by the Prosecutor does not con-
stitute persuasive evidence’, and, in any event, the case never went to trial

149
151

See pp. 185-8 above.  '*° See p. 195 above.

Prosecutor v. Karadzi¢ et al. (Case Nos. 1T-95-18-R61, IT-95-5-R61), Transcript of
Hearing, 2 July 1996, p. 19.

Prosecutor v. Karadzi¢ et al., note 151 above, para. 94.

Case Concerning the Application of the Convention on the Prevention and Punishment of
the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment,
26 February 2007, para. 355.
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because of the death of the accused.'”* Bosnia also argued that sexual
violence against men prevented them from procreating. In support, it
referred to a finding in the Tadi¢ Trial Judgment that prison guards had
forced a Bosnian man to bite off the testicles of another Bosnian man,'”
and an article in Le Monde based upon a study by international organ-
izations observing that sexual violence against men during the conflict
‘was practically always accompanied by threats to the effect that the
victim would no longer produce Muslim children’. The Court did not
attach significance to these sources.'”® Bosnia also argued that ‘rape and
sexual violence against men and women led to psychological trauma
which prevented victims from forming relationships and founding a
family’, and that ‘Muslim women who suffered sexual violence might be
rejected by their husbands or not be able to find a husband’, but here too
the Court said that no evidence had been presented.'”’

Bosnia had relied upon the Trial Chamber of the International
Criminal Tribunal for Rwanda which, in Akayesu, had considered that
rape could be subsumed within paragraph (d) of the definition of
genocide:

For purposes of interpreting Article 2(2)(d) of the Statute [and article
II(d) of the Convention], the Chamber holds that the measures intended
to prevent births within the group, should be construed as sexual muti-
lation, the practice of sterilization, forced birth control, separation of the
sexes and prohibition of marriages. In patriarchal societies, where
membership of a group is determined by the identity of the father, an
example of a measure intended to prevent births within a group is the case
where, during rape, a woman of the said group is deliberately impreg-
nated by a man of another group, with the intent to have her give birth to
a child who will consequently not belong to its mother’s group. Fur-
thermore, the Chamber notes that measures intended to prevent births
within the group may be physical, but can also be mental. For instance,
rape can be a measure intended to prevent births when the person raped
refuses subsequently to procreate, in the same way that members of a
group can be led, through threats or trauma, not to procreate.'”®

> Ibid., para. 356, referring to Prosecutor v. Gagovi¢ et al. (Case No. IT-96-23-I), Initial

Indictment, 26 June 1996, para. 7.10.

Ibid., para. 357, referring to Prosecutor v. Tadi¢ (Case No. IT-94-1-T), Judgment, 7 May

1997, para. 198.

%6 Ibid., para. 357. '’ Ibid., paras. 358—60.

158 Prosecutor v. Akayesu, note 39 above, para. 507. See also Prosecutor v. Kayishema and
Ruzindana, note 39 above, para. 117; Prosecutor v. Rutaganda, note 100 above; and
Prosecutor v. Musema (Case No. ICTR-96-13-T), Judgment, 27 January 2000, para. 158.
Similar views are expressed in Bassiouni and Manikas, International Criminal Tribunal,
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Such views may seem exaggerated, because it is unrealistic and per-
haps absurd to believe that a group can be destroyed in whole or in part
by rape and similar crimes. But this is not what the Convention pro-
vision demands. In contrast with paragraph (c), paragraph (d) does not
require that the measures to restrict births be ‘calculated’ to bring about
the destruction of the group in whole or in part, only that they be
intended to prevent births within the group. Such measures can be
merely ancillary to a genocidal plan or programme, as it was, for
example, in the case of the Nazis. Adolf Eichmann was tried on a charge
of ‘devising measures intended to prevent child-bearing among the
Jews’. The District Court of Jerusalem said it did not regard the pre-
vention of child-bearing as an explicit part of the ‘final solution’, con-
cluding Eichmann’s involvement in ‘imposing measures’ had not been
proven.]” Nevertheless, he was convicted for devising ‘measures the
purpose of which was to prevent child-bearing among Jews by his
instruction forbidding births and for the interruption of pregnancy of
Jewish women in the Theresin Ghetto with intent to exterminate the
Jewish people’.'® Recent case law supports the position that forced
separation of males and females may be a measure intended to prevent
births within the group.'®'

Forcibly transferring children

Paragraph (e), ‘[f]orcibly transferring children of the group to another
group’, was added to the Convention almost as an afterthought, with
little substantive debate or consideration. The provision is enigmatic,
because the drafters clearly rejected the concept of cultural genocide.
The International Law Commission treated paragraph (e) as ‘bio-
logical genocide’.'®” But the idea for such a provision originated in the
Secretariat draft, which quite logically proposed that ‘forcible transfer of
children to another human group’ be considered as an act of cultural
genocide. The three experts consulted by the Secretariat differed on the

p- 588. Also: Sherrie L. Russell-Brown, ‘Rape as an Act of Genocide’, (2003) 21 Berkeley
Journal of International Law, p.350.

159 A_G Israel v. Eichmann, note 65 above, para. 199. 160 1hid., para. 244.

181 prosecutor v. Rutaganda (Case No. ICTR-96-3-T), Judgment and Sentence, 6 December
1999, para. 53; Prosecutor v. Akayesu (Case No. ICTR-96-4-T), Judgment, 2 September
1998, para. 507.

162 Report of the Commission to the General Assembly on the Work of Its Forty-First
Session’, note 22 above, p. 102, para. (4).
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issue of cultural genocide but, exceptionally, agreed on including ‘forced
transfer of children’ as a punishable act.'®’ Subsequently, it disappeared
from the Ad Hoc Committee’s compromise text.'** In the Sixth Com-
mittee, after the notion of cultural genocide had been definitively
rejected, Greece proposed adding ‘[florced transfer of children to
another human group’ to the list of punishable acts.'®> Greece noted that
States opposed to cultural genocide did not necessarily contest ‘forced
transfer’.'®

Manfred Lachs of Poland was uncomfortable with the Greek text:
‘The transfers carried out by the Germans during the Second World
War were certainly to be condemned, but the word “transfer” could also
be applied to the evacuation of children from a theatre of war.'®” Platon
Morozov maintained that ‘no one had been able to quote any historical
case of the destruction of a group through the transfer of children’.'*®
But, despite the concerns of several delegates, and an unsuccessful
attempt at postponement, the Greek amendment was adopted.'®’

According to the International Law Commission, ‘[t]he forcible
transfer of children would have particularly serious consequences for the
future viability of a group as such’.'”” Like the acts of genocide defined in
paragraphs (a) and (b), paragraph (e) requires proof of a result, namely,
that children be transferred from the victim group to another group. But,
in Akayesu, a Trial Chamber of the International Criminal Tribunal for
Rwanda suggested that this went further, covering threats of such
transfer: ‘as in the case of measures intended to prevent births, the
objective is not only to sanction a direct act of forcible physical transfer,
but also to sanction acts of threats or trauma which would lead to the
forcible transfer of children from one group to another’.'”' The Elements

19> UN Doc. E/447, p.27. The same view was taken by the United States in its comments
on the draft: UN Doc. E/623. The World Jewish Congress, in submissions to the
Secretary-General, urged that the Convention ‘should specifically outlaw the systematic
practice of forcibly separating children from their parents and bringing them up in a
culture different from that of their parents> UN Doc. E/C.2/52.

%4 UN Doc. E/AC.25/SR.14, p.14. '® UN Doc. A/C.6/242.

166 UN Doc. A/C.6/SR.82 (Vallindas, Greece). '®” Ibid. (Lachs, Poland).

198 1bid. (Morozov, Soviet Union).

Ibid. (twenty in favour, thirteen against, with thirteen abstentions). Siam, Haiti,

Belgium, Yugoslavia, Poland and Czechoslovakia made statements.

‘Report of the International Law Commission on the Work of Its Forty-Eighth Session,

6 May—26 July 1996, note 2 above, p.92.

Prosecutor v. Akayesu, note 39 above, para. 505. See also Prosecutor v. Kayishema and

Ruzindana, note 39 above, para. 118; Prosecutor v. Musema (Case No. ICTR-96-13-T),

Judgment, 27 January 2000, para. 159.
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of Crimes of the International Criminal Court declare, in a footnote:
‘The term “forcibly” is not restricted to physical force, but may include
threat of force or coercion, such as that caused by fear of violence, duress,
detention, psychological oppression or abuse of power, against such
person or persons or another person, or by taking advantage of a coercive
environment.”'’*

The Convention does not specify what is meant by ‘children’,'”” and
the question was not addressed by the drafters. The authoritative
international precedent is the Convention on the Rights of the Child,
defining a child as anyone under eighteen.'”* The United States genocide
law declares that, for the purposes of the crime of genocide, children
are under eighteen.'”” Israel’s genocide legislation offers the same
definition.'”® The Elements of Crimes of the International Criminal
Court state: “The person or persons were under the age of 18 years.”'”
But, although not stated in the Convention, the genocidal act of trans-
ferring children only makes sense with relatively young children, and
eighteen years must be too high a threshold. Presumably, when children
are transferred from one group to another, their cultural identity may be
lost. They will be raised within another group, speaking its language,
participating in its culture, and practising its religion. But older children
are unlikely to lose their cultural identity by such transfer.

The difficulty of applying forcible transfer to older children becomes
even more obvious in the case of adults. From a legal standpoint, while
children may be considered to belong to their parents, the principle is
completely inapplicable to adults. There is nobody from whom to be
forcibly transferred. Of course, article II(e) does not apply to adults,
but some States have taken the position that this is a lacuna in the
Convention. For example, the genocide provision in Bolivia’s Penal

172 Elements of Crimes, ICC-ASP/1/3, p.114. 7> Robinson, Genocide Convention, p. 65.
174 Convention on the Rights of the Child, UN Doc. A/RES/44/25, annex, art. 1.
Genocide Convention Implementation Act of 1987, note 40 above, s. 1093(1). In the
‘Draft Elements of Crimes’ that the United States submitted to the first session of the
Preparatory Commission for the International Criminal Court, the age had dropped to
fifteen: UN Doc. PCNICC/1988/DP.4, p. 8.

The Crime of Genocide (Prevention and Punishment) Law, Laws of the State of Israel,
Vol. 4, 5710-1949/50 P101, s. 1(b).

177 Elements of Crimes, ICC-ASP/1/3, p-115.
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Code refers to transfer of both children and adults.'”® Paraguay made a
similar submission to the International Law Commission with respect to
the genocide provision of the Code of Crimes Against the Peace and
Security of Mankind,'”” although it received little serious support.'®

Nevertheless, in its report the Commission stated: ‘Although the
present article does not extend to the transfer of adults, this type of
conduct in certain circumstances could constitute a crime against
humanity ... or a war crime ... Moreover, the forcible transfer of
members of a group, particularly when it involves the separation of
family members, could also constitute genocide under subparagraph
(c) [inflicting conditions of life, etc.].'¥!

In its draft ‘Elements of Crimes’ paper submitted to the Preparatory
Commission of the International Criminal Court, the United States
approached the issue of transfer as being ‘from that person’s or those
persons’ lawful residence’.'®” Amnesty International criticized this new
gloss on the Convention, noting that: ‘Any such requirement would not
only be contrary to the Convention for the Prevention and Punishment
of the Crime of Genocide, but also exclude transfers of children born in
prison or in concentration camps and children whose parents were not
in a location which was considered lawful, such as immigrants whose
papers were not in order or persons who were evicted from housing for
non-payment of rent.”'®’

During the drafting of the Genocide Convention, the Soviet delegate
challenged the Sixth Committee to provide an historical example of
genocide committed by transfer of children. There was no response, but
delegates might have referred to the Nuremberg judgment. There, Nazi
leader Heinrich Himmler was proven to have said:

What happens to a Russian, a Czech, does not interest me in the slightest.
What the nations can offer in the way of good blood of our type, we will

178 penal Code (Bolivia), 23 August 1972, Chapter IV, art. 138.

‘Comments and Observations of Governments on the Draft Code of Crimes Against the
Peace and Security of Mankind Adopted on First Reading by the International Law
Commission at its Forty-Third Session’, UN Doc. A/CN.4/448, p. 80.

Yearbook . . . 1995, Vol. 1, 2384th meeting, p. 40, para. 53.

‘Report of the International Law Commission on the Work of Its Forty-Eighth Session,
6 May—26 July 1996’, note 2 above, pp. 92-3.

82 UN Doc. PCNICC/1988/DP.4, p. 8.

'8 Amnesty International, ‘The International Criminal Court: Fundamental Principles
Concerning the Elements of Genocide’, AI Index IOR 40/01/99, February 1999.
Colombia, also, attacked the proposal from the United States: ‘Proposal Submitted by
Colombia’, UN Doc. PCNICC/1999/WGEC/DP.2, p.2.
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take. If necessary, by kidnapping their children and raising them here
with us. Whether nations live in prosperity or starve to death interests
me only in so far as we need them as slaves for our Kultur, otherwise it is
of no interest to me.'*

These were, apparently, only threats. But there have been recent accus-
ations concerning aboriginal children in Australia. In 1997, the Austra-
lian Human Rights and Equal Opportunities Commission concluded
that the Australian practice of forcible transfer of indigenous children to
non-indigenous institutions and families violated article II(e) of the
Genocide Convention.'®” According to its report: “The Inquiry’s process
of consultation and research has revealed that the predominant aim of
Indigenous child removals was the absorption or assimilation of the
children into the wider, non-Indigenous, community so that their
unique cultural values and ethnic identities would disappear, giving way
to models of Western culture . . . Removal of children with this objective
in mind is genocidal because it aims to destroy the “cultural unit” which
the Convention is concerned to preserve.”'*°

Before the International Court of Justice, Bosnia also invoked article
II(e) of the Genocide Convention, alleging that Serbs used rape ‘as a way
of affecting the demographic balance by impregnating Muslim women
with the sperm of Serb males’” in what was termed ‘procreative rape’. It
said that children born from such ‘forced pregnancies’ would not be
considered to be part of the protected group. Bosnia argued that Serbs

184 Brance et al. v. Goering et al., (1946) 22 IMT 203 at 480.

18> Australian Human Rights and Equal Opportunity Commission, ‘Bringing Them Home,
Report of the National Inquiry into the Separation of Aboriginal and Torres Strait
Islander Children from Their Families’, pp.270-5.

Ibid. The Commission’s conclusions were favourably received by the Federal Court of
Australia: Nulyarimmav. Thompson [1999] FCA 1192, paras. 5-11 (per Wilcox J). See: Ben
Saul, “The International Crime of Genocide in Australian Law’, (2000) 22 Sydney Law
Review, p.527; Andrew Mitchell, ‘Genocide, Human Rights Implementation and the
Relationship Between International and Domestic Law’, (2000) 24 Melbourne University
Law Review, p. 15; Sean Peters, ‘The Genocide Case: Nulyarimma v Thompson’, [1999]
Australian International Law Journal, p.233. On the other Australian case dealing with
the ‘stolen generations’, Kruger v. Commonwealth (‘The Stolen Generations Case’), (1997)
190 CLR 1, see Sarah Joseph, ‘Kruger v Commonwealth: Constitutional Rights and the
Stolen Generations’, (1998) 24 Monash Law Review, p.486; Michael Schaefer, ‘The Stolen
Generations — In the Aftermath of Kruger and Bray’, (1998) 21 University of South Wales
Law Journal, p.247; Tony Buti, ‘Kruger and Bray and the Common Law’, (1998) 21
University of South Wales Law Journal, p.231; Matthew Storey, ‘Kruger v The Com-
monwealth: Does Genocide Require Malice?’, (1998) 21 University of New South Wales
Law Journal, p.224.
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intended ‘to transfer the unborn children to the group of Bosnian
Serbs’. In support, reference was made to an indictment before the
International Criminal Tribunal for the former Yugoslavia, the Report
of the Commission of Experts, the Rule 61 decision in Karadzi¢ and
Mladié, and a finding in Kunarac."®” The Court acknowledged the
reply from Serbia to the effect that ‘Muslim women who had been raped
gave birth to their babies in Muslim territory and consequently the
babies would have been brought up not by Serbs but, on the contrary,
by Muslims. Therefore, in its view, it cannot be claimed that the chil-
dren were transferred from one group to the other.”'®® It concluded
that the evidence did not establish the existence of any form of policy
of forced pregnancy, or an aim to transfer children of the protected
group to another group within the meaning of article II(e) of the
Convention.'®’

Acts of genocide not punishable under the Convention

Raphael Lemkin described a broad range of acts that might be carried
out in the course of commission of genocide, as a frenzied racist regime
endeavoured to destroy a group’s political, economic, linguistic and
cultural existence. The Convention’s drafters were more conservative,
deliberately excluding what is known as cultural genocide, as well as
forced expulsion from the group’s homeland, an act known more
recently as ‘ethnic cleansing’. The destruction of political institutions,
including partition, dismemberment or annexation of a sovereign State,
is also excluded from the Convention, as the International Court of
Justice noted in its ruling of 13 September 1993."”

87 Case Concerning the Application of the Convention on the Prevention and Punishment of
the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment,
26 February 2007, paras. 363-5, citing: Prosecutor v. Gagovi¢ et al. (Case No. IT-96-
23-1), Initial Indictment, 26 June 1996, para. 9.3, ‘Report of the Commission of
Experts’, Vol. I, p.59, para. 248, Prosecutor v. Karadzi¢ et al. (Case Nos. IT-95-5-R61
and IT-95-18-R61), Review of the Indictment Pursuant to Rule 61 of the Rules of
Procedure and Evidence, 11 July 1996, para. 64, and Prosecutor v. Kunarac et al. (Case
Nos. IT-96-23-T and IT-96-23/1-T), Judgment, 22 February 2001, para. 583.

188 Ihid., para. 366. 189 Ihid., para. 367.

190 Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Yugoslavia (Serbia and Montenegro)), Further Requests for
the Indication of Provisional Measures, [1993] IC] Reports 325 at 345, para. 42.
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Cultural genocide

Axis Rule in Occupied Europe attached great attention to the cultural
aspects of genocide.'”’ Destruction of a people often began with a
vicious assault on culture, particularly language and religious and cul-
tural monuments and institutions. During the post-war trials, attention
had focused on the cultural aspects of the Nazi genocide. In the RuSHA
case, the defendants were charged with participation in a ‘systematic
program of genocide’ that included ‘limitation and suppression of
national characteristics’.'”” Evidence revealed that Greifelt and his
accomplices carried out ‘Germanization’ orders from Himmler.'””
In another post-war decision, Arthur Greiser was found guilty of
‘genocidal attacks on Polish culture and learning’."”* Amon Leopold
Goeth was convicted of ‘[t]he wholesale extermination of Jews and also
of Poles [which] had all the characteristics of genocide in the biological
meaning of this term, and embraced in addition destruction of the
cultural life of these nations’.'””

The Secretariat draft divided acts of genocide into three categories, of
which the third, entitled ‘destroying the specific characteristics of the
group’, dealt with the crime’s cultural manifestations. There were five
subcategories: the forcible transfer of children to another human group;
forced and systematic exile of individuals representing the culture of a
group; the prohibition of the use of the national language even in pri-
vate intercourse; the systematic destruction of books printed in the
national language or of religious works or prohibition of new publica-
tions; systematic destruction of historical or religious monuments or
their diversion to alien uses; and the destruction or dispersion of
documents and objects of historical, artistic or religious value and of
objects used in religious worship. Two of the three experts consulted by
the Secretariat opposed inclusion of cultural genocide, with the excep-
tion of ‘forced transfer of children’.'”® Otherwise, Donnedieu de Vabres
and Pella believed cultural genocide unduly extended genocide, recon-
stituting the former protection of national minorities which they said

91 Lemkin, Axis Rule, pp- 84-5.

% United States of America v. Greifelt et al., note 128 above, pp. 36-42.  '** Ibid., p. 12.
Poland v. Greiser, (1948) 13 LRTWC 70 (Supreme National Tribunal of Poland),
pp- 112-14; see also ibid., pp.71-4 and 105.

Poland v. Goeth, (1946) 7 LRTWC 4 (Supreme National Tribunal of Poland).

19 UN Doc. E/447, p.27.
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was based on other conceptions.'”” This argument emerged as a theme
in the debate on cultural genocide. In these initial exchanges, for
example, it was maintained that forced assimilation did not constitute
genocide, and that ‘[t]he system of protection of minorities should
provide for the protection of minorities against a policy of forced
assimilation employing relatively moderate methods’.'”® Nevertheless,
Lemkin felt strongly that cultural genocide should be included, and his
arguments were compelling. He insisted that a racial, national or reli-
gious group cannot continue to exist unless it preserves its spiritual and
moral unity.'””

The United States and France supported the majority of the three
experts in excluding acts of cultural genocide. The United States insisted
on confining the convention ‘to those barbarous acts directed against
individuals which form the basic concept of public opinion on this
subject. The acts provided for in these paragraphs are acts which should
appropriately be dealt with in connection with the protection of
minorities.”””’ France maintained the definition should be [1]imited to
physical and biological genocide, for to include cultural genocide invites
the risk of political interference in the domestic affairs of States, and in
respect of questions which, in fact, are connected with the protection of
minorities’.?"! Similarly, the Netherlands said this was ‘a human rights
issue’.”"”

Siam favoured retaining cultural genocide, and made suggestions aimed
at improving the text.””” So did the Soviet Union, which insisted upon the
point in its ‘Principles’. While conceding that genocide ‘essentially con-
notes the physical destruction of groups’, the Soviet Union argued for
coverage of measures and actions aimed against the use of the national
language or national culture. It called this ‘national-cultural genocide’,
giving as examples the prohibition or restriction of the use of the national
tongue in both public and private life, the destruction or prohibition of the
printing and circulation of books and other printed matter in the national
tongues, and the destruction of historical or religious monuments,
museums, documents, libraries and other monuments and objects of
national culture or of religious worship.””*

Y7 Ibid.  '*® Ibid, pp.24 and 27. '° Ibid., p.27.

2% UN Doc. E/623. The United States also wanted to eliminate wording from the preamble
that addressed the issue of cultural genocide. The Secretariat draft included ‘by
depriving it of the cultural and other contributions of the group so destroyed’.

%' UN Doc. A/401/Add.3.  ** UN Doc. E/623/Add.3.  *** UN Doc. E/623/Add 4.

%% UN Doc. E/AC.25/7.
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Early in its work, the Ad Hoc Committee decided, by six votes to one,
to recognize the principle of the prohibition of cultural genocide.””” The
United States was the dissenting voice: ‘The decision to make genocide a
new international crime was extremely serious, and the United States
believed that the crime should be limited to barbarous acts committed
against individuals, which, in the eyes of the public, constituted the
basic concept of genocide.’z% John Maktos, head of the United States
delegation and chair of the Ad Hoc Committee, reminded the Com-
mittee that the General Assembly resolution had been inspired by the
systematic massacre of Jews by Nazi authorities during the Second
World War. “Were the Committee to attempt to cover too wide a field
in the preparation of a draft convention for example, in attempting to
define cultural genocide — however reprehensible that crime might be —
it might well run the risk to find that some States would refuse to ratify
the convention.”””” France, while not so openly hostile to the notion,
said initially that it ‘would adopt a waiting attitude, for, above all, it was
necessary to succeed in drafting a convention condemning physical
genocide’.”"®

In the Ad Hoc Committee debates, Maktos suggested placing cultural
genocide in a separate article, so as to ‘enable Governments to make
reservations on a particular point of the Convention’.”’” But the Soviet
Union said ‘a Convention constituted a whole which could only be
ratified or rejected in its entirety’.”'” Although agreeing with the Soviet
delegate, France said it would be useful to put cultural genocide in a
separate article to avoid confusion, as the crimes were rather distinct.”!"
The Committee decided to insert the notion of cultural genocide in a
separate provision.”'” France expressed concern about the possibility
that the problem really fell within the scope of the protection of
minorities.”'” The United States also argued that the matter was one of
defence of national minorities, especially in time of armed conflict, and
on that account it should be included in the conventions regarding
war.”'* Even the Soviets seemed alive to the problem, insisting upon the
term ‘nationalcultural’ rather than simply ‘cultural’, ‘as the crime had to
be considered only from a national standpoint’; otherwise, this might

205

UN Doc. E/AC.25/SR.5, p. 8. The negative vote presumably was the United States.
296 UN Doc. E/AC.25/SR.14, p.10.  *” UN Doc. E/AC.25/SR.5, p.3. > Ibid., p.5.
2% UN Doc. E/AC.25/SR.10, p.5. "0 Ibid., p.7. *'' Ibid., p.8.

212 1bid., p. 12 (three in favour, one against, with two abstentions).

UN Doc. E/AC.25/SR.14, pp.8-9. 2! UN Doc. E/AC.25/SR.5, p. 3.
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concern individual members of a national minority and should be dealt
with not by the convention but by the international bill of rights.”"”
Lebanon claimed that General Assembly Resolution 96(1) ‘made it a duty
for the Committee to mention cultural genocide’, although what it
meant by this is unclear, because there is no particular reference to
cultural genocide in the resolution.”'® The only relevant allusion in the
1946 resolution was in the first preambular paragraph, which deplored
the fact that genocide ‘results in great losses to humanity in the form of
cultural and other contributions represented by these human groups’.”"”

A committee, made up of China, Lebanon, Poland, the Soviet Union
and Venezuela, all of whom had been openly favourable to the concept
of cultural rights, prepared a new draft:

In this convention, genocide also means any of the following deliberate
acts committed with the intention of destroying the language or culture
of a national, racial or religious group on grounds of national or racial
origin or religious belief:

(1) prohibiting the use of the language of the group in daily intercourse
or in schools, or prohibiting the printing and circulation of publi-
cations in the language of the group;

(2) destroying, or preventing the use of, the libraries, museums, schools,
historical monuments, places of worship or other cultural insti-
tutions and objects of the group.”'®

Lebanon suggested adding the words ‘such as’ at the end of the first
paragraph so that the enumeration would be indicative and not
exhaustive. Lebanon also proposed a third paragraph: ‘(3) subjecting
members of a group to such conditions as would cause them to renounce
their language, religion or culture’. With these amendments, the article
was adopted, by five votes to two (the United States and France).”"”
The Sixth Committee reversed the Ad Hoc Committee’s decision
to include cultural genocide as a punishable act of genocide. France

*15 Ibid., p.2.  *'® UN Doc. E/AC.25/SR.5, p.6. *'7 GA Res. 96(I).

218 UN Doc. E/AC.25/SR.14, p.13.

219 Ibid., p. 14. The final Ad Hoc Committee text said: In this Convention genocide also
means any deliberate act committed with the intent to destroy the language, religion or
culture of a national, racial or religious group on grounds of the national or racial
origin or religious belief of its members such as: 1. prohibiting the use of the language
of the group in daily intercourse or in schools, or the printing and circulation of
publications in the language of the group; 2. destroying or preventing the use of
libraries, museums, schools, historical monuments, places of worship or other cultural
institutions and objects of the group.’
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launched the battle, proposing the matter be referred to the Third
Committee, which would ensure ‘the protection of language, religion
and culture within the framework of the international declaration on
human rights’.zzo Belgium had a similar amendment: ‘Omit, with a view
to inclusion among provisions for the protection of human rights. Such
transfer could be noted in a resolution.””*' Sweden noted that the draft
provision resembled texts in the post-First World War minorities
treaties, agreeing that the genocide convention was not ‘the appropriate
instrument for such protection’.””” Iran opposed inclusion of cultural
genocide, advocating instead the adoption of a supplementary con-
vention on the subject.””” Others favouring elimination of a reference to
cultural genocide were the United Kingdom,m1 India,”*” the United
States,””® Peru”?” and the Netherlands.?”®

Nevertheless, many States that wanted to retain cultural genocide
found the Ad Hoc Committee draft too broad. Pakistan submitted an
amendment that was more limited than what had been adopted by the
Ad Hoc Committee.””” Venezuela recalled that genocide had been
defined, in General Assembly Resolution 96(I), as ‘a denial of the right
of existence of entire human groups’, saying this implied protection
against cultural genocide.”” But it warned that the term cultural
genocide ‘should be used with reference only to violent and brutal acts
which were repugnant to the human conscience, and which caused
losses of particular importance to humanity, such as the destruction
of religious sanctuaries, libraries, etc.)?’! Along the same lines, the
Philippines cautioned that the draft provision ‘could be interpreted as
depriving nations of the right to integrate the different elements of
which they were composed into a homogeneous whole as, for instance
in the case of language’.””” Egypt urged that the definition be ‘reduced

220 UN Doc. A/C.6/216. See also UN Doc. A/C.6/SR.65 (Chaumont, France).

! UN Doc. A/C.6/217. ??2 UN Doc. A/C.6/SR.83 (Petren, Sweden).

223 Ibid. (Abdoh, Iran). See also UN Doc. A/C.6/218. *** UN Doc. A/C.6/222.

225 UN Doc. A/C.6/SR.83 (Setalvad, India). *?° Ibid. (Gross, United States).

227 Ibid. (Goytisolo, Peru). 228 Ibid. (de Beus, Netherlands).

2% UN Doc. A/C.6/229: ‘In this Convention, genocide also means any of the following acts
committed with the intent to destroy the religion or culture of a religious, racial or
national group: 1. Systematic conversions from one religion to another by means of or
by threats of violence. 2. Systematic destruction or desecration of places and objects of
religious worship and veneration and destruction of objects of cultural value.”

23 UN Doc. A/C.6/SR.83. ' UN Doc. A/C.6/SR.65 (Pérez-Perozo, Venezuela).

32 Ibid. (Paredes, Philippines).
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to the very reasonable proportions suggested by the delegation of
> 233

Pakistan’.

It was clear that the issue had hit a nerve with several countries who
were conscious of problems with their own policies towards minority
groups, specifically indigenous peoples and immigrants. Sweden noted
that the fact it had converted the Lapps to Christianity might lay it open
to accusations of cultural genocide.””* Brazil said: ‘The cultural protec-
tion of the group could be sufficiently organized within the international
framework of the protection of human rights and of minorities, without
there being any need to define as genocide infringements of the cultural
rights of the group.”””” Brazil warned that ‘some minorities might have
used it as an excuse for opposing perfectly normal assimilation in new
countries’.””® New Zealand argued that even the United Nations might
be liable to charges of cultural genocide, because the Trusteeship Council
itself had expressed the opinion that ‘the now existing tribal structure
was an obstacle to the political and social advancement of the indigenous
inhabitants’.””” South Africa endorsed the remarks of New Zealand,
insisting upon ‘the danger latent in the provisions of article III where
primitive or backward groups were concerned’.””® Canada declared that,
if the Committee were to retain the cultural genocide provision, the
Canadian government would have to make certain reservations ‘as the
Canadian Constitution limited the legislative powers of the Federal

Government to the benefit of the provincial legislatures’.”””

33 UN Doc. A/C.6/SR.83 (Raafat, Egypt). See also UN Doc. A/C.6/SR.63 (Raafat, Egypt).
In support, see ibid. (Tarazi, Syria); ibid. (Correa, Ecuador); ibid. (Khomussko,
Byelorussia); ibid. (Tsien Tai, China); UN Doc. A/C.6/SR.65 (Kovalenko, Ukraine); and
UN Doc. A/C.6/SR.83 (Morozov, Soviet Union).

2% UN Doc. A/C.6/SR.83 (Petren, Sweden). *** Ibid. (Amado, Brazil).

2% UN Doc. A/C.6/SR.133 (Amado, Brazil). See also UN Doc. A/C.6/SR.63 (Amado,
Brazil).

27 UN Doc. A/C.6/SR.83 (Reid, New Zealand). Referring to UN Doc. A/603, concerning
Tanganyika.

238 UN Doc. A/C.6/SR.83 (Egeland, South Africa). See also UN Doc. A/C.6/SR.64 (Egeland,
South Africa).

% UN Doc. A/C.6/SR.83 (Lapointe, Canada). The National Archives of Canada reveal that
‘cultural genocide’ was the single most important issue for the Canadian Government.
‘The Canadian delegation to the seventh session of Economic and Social Council was
instructed to support or initiate any move for the deletion of Article IIT on “cultural”
genocide (see document E/794) and, if this move were not successful, it should vote
against Article IIT and, if necessary, against the whole convention. The delegation was
instructed that the convention as a whole, less Article III, was acceptable though
legislation will naturally be required in Canada to implement the convention.”
‘Commentary for the Use of the Canadian Delegation’, NAC RG 25, Vol. 3699, File
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On a roll-call vote, the Sixth Committee decided to exclude cultural
genocide from the Convention.”*’ But the Soviet Union and Venezuela
returned to the point in the General Assembly debate on 9 December
1948 with amendments aimed at incorporating cultural genocide in the
Convention.”*' Venezuela quickly withdrew its proposal after realizing
there was no chance of success.”*” The Soviet proposal was defeated on a
roll-call vote.”*’

Many of the delegates had argued against including cultural genocide
in the Convention because it was a ‘human rights question’ more
properly addressed under that rubric. Of course, while debate on the
Convention was proceeding in the Sixth Committee, the Third Com-
mittee was drafting the Universal Declaration of Human Rights.”** But,
despite the sentiments expressed in the Sixth Committee, the protection
of the cultural survival of ethnic minorities was not included in the
Declaration, which was adopted by the General Assembly only hours
after the final approval of the Genocide Convention.”” A text on

5475-DG-3-4072” (this text is also in NAC RG 25, Vol. 3699, File 5475-DG-1-40). In a
report to Ottawa at the conclusion of the debate, the Canadian representative took a
rather exaggerated view of his own importance in the debate: ‘According to instructions
from External Affairs, the Canadian delegate had only one important task, namely to
eliminate the concept of “cultural genocide” from the Convention. He took a leading
part in the debate on this point and succeeded in having his viewpoints accepted by the
Committee. The remaining articles are of no particular concern for Canada. Most of
the contentious items have already been settled. The delegates are for the greater part
wearying of their own eloquence on the subject and the final articles may well be dealt
with during the next two weeks.: ‘Progress Reports on Work of Canadian Delegation,
in Paris, 1 November 1948’, NAC RG 25, Vol. 3699, File 5475-DG-2-40.

UN Doc. A/C.6/SR.83 (twenty-five in favour, sixteen against, with four abstentions).
See Yearbook . .. 1991, Vol. 2 (Part 2), p. 102.

The Soviet Union (UN Doc. A/760) proposed the addition of a new article: ‘In this
Convention genocide also means any deliberate act committed with the intent to
destroy the language, religion or culture of a national racial or religious group on
gro