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creation of ad hoc tribunals for the former Yugoslavia and Rwanda, and the establishment of a
permanent International Criminal Court. This book provides a timely and comprehensive
survey of emerging and existing areas of international criminal law.

The Handbook features new, specially commissioned papers by a range of international and lead-
ing experts in the field. It contains reflections on the theoretical aspects and contemporary
debates in international criminal law.

The book is split into four parts for ease of reference:

* The Historical and Institutional Framework—Sets international criminal law firmly in
context with individual chapters on the important developments and key institutions which
have been established.

* The Crimes—Identifies and analyses international crimes, including a chapter on aggression.

* The Practice of International Tribunals—Focuses on topics relating to the practice and
procedure of international criminal law.

* Key Issues in International Criminal Law—Goes on to explore issues of importance
such as universal jurisdiction, amnesties and international criminal law and human rights.

Providing easy access to up-to-date and authoritative articles covering all key aspects of inter-
national criminal law, this book is an essential reference work for students, scholars and practitioners

working in the field.
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Introduction

William A. Schabas and Nadia Bernaz

The chapter headings of this handbook provide a good indication of the meaning of the term
‘international criminal law’. Nevertheless, it is not a simple matter to furnish a succinct defini-
tion. The French language distinguishes between droit international pénal and droit pénal inter-
national. The difference between the two terms seems to reside largely in the types of crimes
they address. Thus, droit pénal international refers to a body of law governing relationships between
states in the suppression of so-called ordinary crimes, such as murder and rape, as well as orga-
nized criminal activity when it takes on an international dimension. By contrast, droit international
pénal is focussed on crimes that are international in nature, generally because of their cross-
border or transnational dimensions. Piracy is the classic example.

But when today’s lawyers and specialists talk of ‘international criminal law’, they are rarely
talking about piracy. Rather, the focus is on crimes that are also, by and large, gross and systematic
violations of human rights: genocide, crimes against humanity and war crimes. The acts underly-
ing these offences, which are said to ‘shock the conscience of humanity’, have been perpetrated
since the beginning of human society. However, their codification as international crimes is a
recent phenomenon.

The first efforts at defining international war crimes were made at the Paris Peace Confer-
ence in 1919.There is a list in the report of the Commission on Responsibilities that includes
murders, torture, rape and the murder (but not the taking) of hostages, as well as acts that today
would not figure in a list of international crimes, such as destruction of fishing boats and poison-
ing of wells. The post-world war period was only a foretaste. The first really dynamic period
began in the final months of the Second World War. It brought with it a recognition of three new
categories of international crime: genocide, crimes against humanity and crimes against peace.
The international military tribunals that sat at Nuremberg and Tokyo were the first truly inter-
national trials. But in the early 1950s, it all ground to a halt.

International criminal law went through its great renaissance in the 1990s. This exciting
period is still continuing, and there is no end in sight. It has brought with it new institutions,
most of them temporary, but also a permanent addition: the International Criminal Court. The
definitions of crimes have been fine-tuned and refreshed. Moreover, the field has become more
complex to the extent that it actively involves national justice systems. It is associated with a
concept known as transitional justice, which views criminal accountability for atrocity as
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a necessary stage as states recover from conflict, and especially civil wars. The dynamism of
international criminal law is in large part associated with growth and excitement in two cognate
areas—international human rights law and international humanitarian law (the law of armed
conflict).

Eminent scholars in this new discipline have contributed the chapters in this handbook. It is
intended to provide readers with an accessible introduction to the field, and a guide to further
research. It may serve as both a reference volume and a textbook and is divided into four parts.

Part I sets the scene by presenting past experiences—the Nuremberg and Tokyo Trials and a
selection of domestic trials involving crimes committed during the Second World War—as well
as contemporary institutions: the permanent International Criminal Court and temporary tribu-
nals, purely international and hybrid. Part II presents the crimes, focusing on the ‘core’ crimes—
genocide, crimes against humanity and war crimes—but also dedicating specific
chapters to aggression, the crime of terrorism and other crimes such as drug trafficking and
money laundering. Part III aims at portraying the practice of international tribunals and covers
the issues of jurisdiction, admissibility, procedure and evidence. It also goes into the difterent
modes of participation in crimes, defences and sentencing. Finally, Part III examines the key
issues of state cooperation and transfers. In Part IV, the last of the book, the authors explore a
selection of relevant issues in the field of international criminal law and, more largely, post-
conflict justice: universal jurisdiction, immunities, truth commissions, state responsibility and
international crimes, victims’ rights, amnesties and a chapter on international criminal law and
human rights.



Part |

Historical and institutional
framework







1

Trial at Nuremberg

Guénaél Mettraux

The road to Nuremberg, in short

The Second World War witnessed the commission of crimes of unprecedented brutality and
scale. The magnitude and cruelty of these events presented a challenge to the Allied leaders
charged with determining the fate of those thought to be responsible for these crimes. Given
their nature, it was agreed that they could not go unpunished. However, the choice of means and
methods of punishment was far from self~evident. As one author pointed out, ‘[t]he “law” of
an armistice or a treaty is, in the final analysis, the will of the victor’. Hence, the Allied Powers
considered a whole range of political and executive responses that did not involve any legal or
judicial elements.! However, neither retaliation nor brutal reprisal were capable of bringing a
sense of justice to victims whilst at the same time helping to restore peace to the continent.”
The view that eventually prevailed was that those suspected of committing these crimes should
be subject to a judicial process that would investigate and pass judgment on their individual
responsibility. Henry Stimson understood too well the symbolic value of giving the defendants
rights and privileges associated with a genuine judicial process that they had denied so systematically
to those who had opposed them: “We gave to the Nazis what they had denied their own opponents—
the protection of the Law’.? In that sense, what would become the Nuremberg Tribunal was not
intended to be an instrument of vengeance, ‘but the reverse’.*

The fact that the decision to subject the accused to a judicial process might have been
motivated as much by laudable ideals of justice as by the lack of appeal of the alternatives® should
not detract from the extraordinary advance that this decision represented:

It is the virtue of the Nuremberg trial that it was conceived in hatred of war, and was
nurtured by those starved of peace. To realize how grateful we should be for this birth,
consider the alternative.®

In some ways, the decision to punish these crimes after a criminal trial was born of the failure to
do so after the First World War, a bitter lesson not lost on the Allied Powers.” And so, the idea that
the Nazi leaders should be put on trial grew ever more popular over the course of the war.®
Already, on 25 October 1941, Churchill had announced that ‘[r]etribution for these crimes must



Guénaél Mettraux

henceforward take its place among the major purposes of the war’.” A few months later, repre-
sentatives of nine occupied countries adopted the Declaration of St James Palace, which placed
among the Allied’s ‘principal war aims’ the following:

the punishment, through the channel of organized justice, of those guilty and responsible for
these crimes, whether they have ordered them, perpetrated them or in any way participated
in them, [and to] determine in a spirit of international solidarity to see to it that (a) those
guilty and responsible, whatever their nationality, are sought for, handed over to justice and
judged, (b) that the sentences pronounced are carried out.

President Roosevelt of the United States echoed this Declaration, saying that those responsible
for these crimes ‘shall have to stand in courts of law ... and answer for their acts’.!” Shortly there-
after, on 7 October 1942, the United Nations War Crimes Commission was created to gather
and collect information regarding the commission of and responsibility for these international
crimes." The push towards a judicial response to these atrocities continued to gain momentum
and, on 30 October 1943, the leaders of the United States, the United Kingdom, and the USSR
adopted a Statement on Atrocities, which formed part of the Moscow Declaration and provided
as follows:

At the time of granting any armistice to any government which may be set up in Germany,
those German officers and men and members of the Nazi Party who have been responsible
for or have taken a consenting part in the above atrocities, massacres and executions will be sent
back to the countries in which their abominable deeds were done in order that they be
judged and punished according to the laws of these liberated countries of free governments
which will be erected therein. . .. The above declaration is without prejudice to the case of
German criminals whose offenses have no particular geographical localization and who will
be punished by joint decision of the government of the Allies.'

As the war was nearing its end, representatives of the same three great powers, plus France, sat
down to negotiate the terms of what would eventually become the Charter of an international
criminal tribunal based in Nuremberg, Germany. These negotiations were not without their
problems, as differences of views as to the purpose of the trial and the procedures to be applied
led to lengthy and sometimes quite acrimonious exchanges between the four sets of negotia-
tors.”” What the delegates faced, Justice Robert H. Jackson is recorded as saying, was ‘the legal
equivalent of drafting the Ten Commandments’.'* But on 8 August 1945, the governments of the
four negotiating powers eventually signed the London Agreement, which provided for the
creation of an International Military Tribunal for the trial of war criminals ‘whose offences have
no particular geographical location whether they may be accused individually or in their capacity
as members of organizations or groups or in both capacities’.”® With this agreement, the four
Signatories had given life to an ad hoc, military, and international criminal tribunal, which was to
apply a mostly new set of rules and principles to exceptional events.' The constitution, jurisdiction,
and functions of the Tribunal were set out in the Charter of the Tribunal, which was annexed to
the Agreement."”

The adoption of the London Agreement was itself quite a feat of politics and diplomacy as it
would prove to be one of the last significant international agreements of that era between a
group of countries that would soon become opponents in the Cold War. From a legal perspective,
too, the adoption of the Agreement and the Charter was a commendable achievement.'® That
achievement was the creation of a genuinely international body of criminal law capable of

6
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universal application that brought together several difterent legal traditions. “The significance of
the international character of the Nuremberg and Tokyo tribunals’, Nuremberg Prosecutor
Telford Taylor noted, “was a recognition of the inadequacy of single-nation courts for authorita-
tive interpretations of international law, and the necessity of establishing an international juris-
diction and working acceptable international procedures if international penal law was to develop
at all satisfactorily’." However, as he himself noted, the international character of that process
was also one of its main weaknesses, as it amplified the legal ‘exceptionalism’ of the Nuremberg

Tribunal and its successors:

The shortcoming of the tribunals was that, although international, they were unilateral; they
were constituted by the victor nations and had jurisdiction only over the vanquished, and

this circumstance has remained a negative factor in subsequent evaluation of the trials.*

Some, indeed, decried what they saw as victor’s justice—political vengeance under the cloak
of justice.”! Victory, however, in its military form, was a condition of justice.” What could be
criticized is not the manner in which justice was delivered at Nuremberg, which most agree was
fair, but the fact that the mandate of the judicial institution that was tasked to deliver justice was
so openly selective and one-sided.

The Nuremberg Charter and Nuremberg Tribunal

Whilst some claimed that the Charter of the Nuremberg Tribunal merely codified existing
principles, others were more forthcoming in acknowledging that, in fact, a great deal of it was
new law. Before the Charter had even been adopted, Glueck had acknowledged the need for the
law to grow to meet the demands of the day:

In a relatively undeveloped and plastic field of law it 1s but following an historical process to
blend ‘political’ with legal concepts in stimulating the growth of standards and principles.
Much of the law of nations has its roots in custom. Custom must have a beginning; and
customary usages of States in the matter of national and personal liability for resort to
prohibited methods of warfare and to wholesale criminalism have not been petrified for all
time. ‘International Law was not crystallized in the seventeenth century, but is a living and
expanding code’.

The defeat of Germany, the destruction of Europe, the anger of the world, and the irrelevance
to which international law had been reduced by the war all provided fuel for a decisive and ‘rare
legislative moment’.** If there was no law to punish these crimes, it was the general view that law
should be made. And so it was.

The Charter, a short document of 30 articles, does not abandon altogether the principle of
nullum crimen sine lege, but rejects its literal application, maintaining this principle only in ‘the
spirit or the idea conveyed by it’.” Thus, despite protestations that crimes listed in the Charter
were existing criminal prohibitions prior to that time, this document created new categories of
international crimes: namely, ‘crimes against humanity’ and ‘crimes against peace’, in addition

to existing ones (‘war crimes’).*

The Charter also put to rest defenses which, until then,
had arguably formed part of the accepted standards of international law, such as the defense of
‘superior orders’ and official immunity for ‘acts of state’.”’ The Charter may thus be said to have
adopted as law what, for a while, had been in a state of hesitancy. The Charter of the Tribunal was

at once a codification of and a contribution to international law.
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The Charter did not just add or remove pieces from existing international law. It also marked
a paradigm shift in the international legal—and, arguably, political—universe. First, the Charter
pierced through the concept of state sovereignty and inflicted much damage to the idea of
absolute sovereignty under the law. As already noted, the Charter literally retired vibrant legal
symbols of the idea of state sovereignty—namely, the doctrine of ‘acts of state’—and caused
official immunities to shrink, including those granted to heads of state.” By criminalizing
breaches of law committed against a state’s own citizens under the label of ‘crimes against humanity’
and setting penal limits to the permissible use of military force through ‘crimes against peace’,
the Charter reached deep into the sovereign territory of states.

Second, and no less significantly, the Charter recognized individuals as subjects of inter-
national law, with consequent rights and obligations. Article 6 of the Charter expressly provided
that ‘[IJeaders, organizers, instigators and accomplices participating in the formulation or execution
of a common plan or conspiracy to commit any of [the crimes listed in the Charter] are respon-
sible for all acts performed by any persons in execution of such plan’. Liability was, therefore,
individual and penal in character and arose directly from international law. As for rights of
individuals, they were perhaps more insidiously implanted into the Charter. In The Subjects of the
Law of Nations, Professor Lauterpacht noted the following about the new concept of ‘crimes
against humanity’:

Thus upon analysis, the enactment of crimes against humanity in an international instru-
ment signifies the acknowledgement of fundamental rights of the individual recognised by
international law. It is possible that this result did not occur to the authors of the Charter
nor, perhaps, to the Tribunal which applied it. Yet, unless the Charter is conceived as an ad
hoc piece of vindictive legislation enacted by the victor against the vanquished, this is its
inevitable and logical result. In terms of law, to the conception of crimes against humanity
there must correspond the notion of fundamental human rights recognised by international
law and, as a further result, of an international status of the individual whose rights have thus
been recognised.”

The Charter also contained innovations of a procedural sort. It provided a set of rules and pro-
cedural principles for the prosecution and trial of international crimes before an international
criminal tribunal.® This rather scanty regime was later fleshed out by a set of rules of procedure
and evidence, which the Tribunal adopted in accordance with its powers under Article 13 of the
Charter.” However, the actual conduct of the proceedings and most of the evidential decisions
were left almost exclusively to the discretion of the Judges, which effectively resulted in a com-
bination of features and practices from the common law and civil law traditions.*® Rulings did
not always remain consistent throughout the proceedings, but the concern of the Judges was, first
and foremost, to ensure fairness rather than to create a theoretically satisfactory regime of
procedural and evidential rules and principles.

The Bench consisted of four Judges and four alternates, one for each nation represented.*
Lord Lawrence, of the United Kingdom, was chosen by his colleagues to preside over the case,
which he did with great skill and diplomacy. Prosecutors, too, came from the four original
Signatories of the London Agreement. Prior to trial, they divided among themselves the
responsibility of presenting the Prosecution’s case, although ultimate control over the case was
and remained to a very large extent in the hands of the American prosecution team.** As for the
defendants, they were all represented by German counsel, whose ability varied greatly, but whose
commitment to the defense of their clients no doubt contributed to the perception that these
proceedings were fair and judicial in nature.

8



Trial at Nuremberg

The indictment and the trial

An indictment was filed on 20 October 1945 against 24 defendants. Charges under Count 1
(Common Plan or Conspiracy) were brought against all of the defendants; charges under Count
2 (Crimes against Peace) against 16 of them; charges under Count 3 (War Crimes) against 18;
and charges under Count 4 (Crimes against Humanity) against 18 of them.® A number of
groups and organizations were also charged with being ‘criminal groups or organizations’, pursu-
ant to Article 9 of the Charter.*

The defendants effectively represented a ‘sample’ of the criminality of the Nazi regime and its
affiliates. Some, like Fritzsche, were selected in large part because others—in his case, Goebbels—were
dead or unavailable. Bormann, who could not be located and who was probably already dead at the
time, was tried in absentia. Because of his mental state, it was considered that Gustav Krupp, who had
been indicted as a symbol of the contribution of German industrialism to the Nazi regime, could
not be tried in absentia, and his case was therefore separated from those of the other defendants.”’
Robert Ley committed suicide before the trial started, so that only 21 of the 24 original indictees
were tried in their presence by the Nuremberg Tribunal and one (Bormann) in his absence.

The trial commenced on 20-21 November 1945 with the memorable opening speech
delivered by Chief US Prosecutor Robert H. Jackson, who was on leave from the US Supreme
Court. His words set the tone of the entire enterprise,a tone of ‘melancholy grandeur’as Jackson
described it,* dispassionate but fully conscious of the historical significance of the process:

The privilege of opening the first trial in history for crimes against the peace of the world
imposes a grave responsibility. The wrongs which we seek to condemn and punish have
been so calculated, so malignant and so devastating, that civilisation cannot tolerate their
being ignored, because it cannot survive their being repeated. That four great nations,
flushed with victory and stung with injury, stay the hands of vengeance and voluntarily
submit their captive enemies to the judgment of the law, is one of the most significant
tributes that Power ever has paid to Reason.

This Tribunal, while it is novel and experimental, is not the product of abstract specula-
tions nor is it created to vindicate legalistic theories. This inquest represents the practical
effort of four of the most mighty of nations, with the support of seventeen more, to utilize
International Law to meet the greatest menace of our times—aggressive war . . . Merely as
individuals [the prisoner’s] fate is of little consequence to the world. What makes this inquest
significant is that these prisoners represent sinister influences that will lurk in the world long
after their bodies have returned to dust.*

The trial was conducted, simultaneously, in four languages: English, French, Russian,and German.
Both sides called witnesses and produced a large amount of evidential material. Because he
thought that the record would be less impeachable in that way, Jackson had decided that the
Prosecution case would primarily consist of documents—of which 90 percent or so had come
from the Nazis’ own archives—rather than witnesses.*’ The record of the trial eventually bulked
up to 17,000 pages of shorthand record from 403 open sessions, and the evidence included
approximately 185,000 pages of ‘prosecution document books’, as well as many thousand pages
of affidavits.*! The actual presentation of the Prosecution and Defense cases took approximately
eight months. In the words of a Nuremberg Prosecutor, the Nuremberg trial was ‘the greatest
murder trial of record, covering, in a conservative estimate, six or seven million homicides’.**
The trial of 22 Nazi leaders at Nuremberg could hardly be impeached for having lacked
fairness. Instead, the trial has come to stand as a symbol of fairness and justice both because of
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the horrors of the crimes that were subject to that inquiry and because those who controlled the
judicial process could so easily have decided to depart from those principles guaranteed in all
democratic legal orders, and yet did not. As I have suggested somewhere else,

[t]he Nuremberg trial now stands as proof of the proposition that an international criminal
tribunal armed with the right tools and driven by a legitimate call for justice is capable of
engineering a fair and impartial trial for those who have violated the most basic tenets of
international law. The fairness of these proceedings explains that today the Nuremberg trial
forms part of our collective memory both as the record of the great crimes committed by
the defendants, but also, most importantly, as a symbol of justice.*

But for rare exceptions, the trial was described by witnesses as a rather boring affair—lengthy,
technical and lacking the expected dramatic tension. One observer of the trial noted that ‘[t|here
were no fanfares of victory at Nuremberg. It was a patient inquiry by a world that had just
experienced the immensity of total war’.** That quality, however, and the ‘product’ that resulted
from the trial might be the Tribunal’s most enduring legacies. Here was a genuinely judicial
review of facts that produced a detailed record of historical events and incidents spanning half'a
decade and a continent. In 10 or so months, ‘five and a half days a week, six hours per day’,* a
small group of men and women, judges, prosecutors, and defense counsel, recreated in a German
courtroom a miniature version of the war and its criminal artifacts, subjecting it to the acid test
of the law and to the most robust of challenges from the defendants.

The Judgment

The Judgment of the Tribunal was rendered over two days on 30 September and 1 October
1946.The public gallery was full once again, and a great deal of anxiety was apparent among the
defendants. Judges took turns reading the 200-page verdict.

The Tribunal was bound, the Judgment says, by the terms of the Charter. The law of the

Charter existed for them to apply, not to question.*

It was clear to the Judges, however, that they
would have been criticized had they failed altogether to address the justice of the law that they
were asked to apply to this group of men. A memorandum of 5 October 1945 was sent to Judge
Biddle and Judge Parker advising them that ‘[t]he justice of the Agreement must be confronted
in any event in determining what punishment—of those convicted—is just’.* That advice was
duly followed, and the Judges subjected most, though not all, aspects of the Charter to a study of
their consistency with existing international law and expressed the general view that the terms
of that document were consistent therewith, whilst in some respects representing a permissible

development of existing standards:

The Charter is not an arbitrary exercise of power on the part of the victorious nations, but
in the view of the Tribunal . . . it is the expression of international law existing at the time
of its creation; and to that extent is itself a contribution to international law.

To the credit of the Tribunal, ‘it did not evade in this manner the issue whether the Charter is
derogatory from, or declaratory of, international customary law’.*® In so doing, the Tribunal
transformed the law applied to 22 men into a universal set of prohibitions capable of general and
universal application.

The Judgment cannot, however, be regarded in purely neutral fashion, as it is, in some
respects, a compromise and, in others, a progressive development of international law.
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Compromise is particularly evident as regards the concept of common plan or conspiracy,
with which the French judges, and to a lesser extent, the Russian ones, had difficulties. As a result
of their concerns, the concept was interpreted narrowly and conservatively by the Tribunal.
An equally narrow reading of the concept of ‘criminal organizations’ was adopted as the
Judges feared that a more extensive interpretation might later result in the conviction of
individuals for little more than their membership and the most remote of relationship to crimes
committed by others. The generally cautious approach of the Tribunal limited the potential
scope of application of these notions, but it also protected their integrity as criminal
prohibitions.*

The Tribunals jurisprudential conservatism had limits. In fact, much of law that the
Judges applied had been new when it was first adopted in the London Agreement. The Judges’
contribution to this new set of principles was to develop and articulate an argument, quite
convincingly in some respects, that these standards had preexisted their Judgment. In a
memorandum of 10 July 1946, Judge Biddle was strongly advised to provide intellectual muscle
to the legal reasoning contained in the Judgment:

It is essential to state the views of the Tribunal as to just what the international law was. It is
not too cynical to point out that whether it was or was not before your honors spoke, from
the period when you do so speak it is the law.*

The record of the discussion of the draft Judgment suggests that Judge Biddle was fully receptive
to that advice:

The General [Steer| asks why a discussion of the law is necessary and I [Francis Biddle]
suggest why it is advisable to show this is not ex post facto.’!

The Tribunal thus convinced itself and many others that crimes against humanity, crimes against
peace, and the other standards laid down in the Charter did not constitute new law. In so doing,
the Charter and the Judgment of the Tribunal solidified in law what, in many respects, had, until
that time, constituted part of our moral, rather than legal, world. In that sense, Nuremberg may
be said to have brought ‘our law in balance with the universal moral judgment of mankind’.>* As
for the principle of legality, which defendants had said would prevent the Tribunal from taking
such a course, the Judges treated it not as a limitation of sovereignty, but as a principle of justice.
The question was thus, as Judge Biddle later explained, not whether it was lawful to try Goering
and his colleagues, but whether it was just to do so.>

‘Where the Tribunal was perhaps most successful is in convincing the world that individuals
could be criminally liable as a matter of international law, rejecting in passing the Defense argu-
ments that international law only provided liability for states, not individuals. ‘Crimes against
international law’, the Tribunals said, ‘are committed by men, not by abstract entities, and only
by punishing individuals who commit such crimes can the provisions of international law be
enforced’.> The Tribunal added that the obligations that are binding upon individuals as a matter
of international law are superior and must be given precedence over their national duties and
obligations:

Individuals have international duties which transcend the national obligations of obedience
imposed by the individual state. He who violates the laws of war cannot obtain immunity
while acting in pursuance of the authority of the state if the state in authorizing action
moves outside its competence under international law.>
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Commenting years after the Judgment, Telford Taylor observed that the Judgment of the
Tribunal had contributed to an expansion of criminal liability, not just vertically, but also
horizontally:

The Nuremberg extensions of criminal liability were not only vertical but also horizontal.
Generals and admirals were by no means the only defendants. Cabinet ministers and other
civilian officials were a majority of those put to trial, and there were also a number of
individuals who were ‘private’ in the sense that their criminal liability was not primarily
charged on the basis of whatever government connections they may have had, but by reason
of their responsibilities as directors of large industrial concerns where foreign ‘slave’ labor
was extensively utilized under inhumane conditions.>

No less impressive was the Tribunal’s effort to establish the facts that formed the background of
the charges—those of a bloody war that had destroyed nations and an entire continent. In that
sense, the Judgment of the Nuremberg Tribunal made an important, and perhaps a central,
contribution to the historiography of the Second World War.*

At the end of the case, three of the accused—Schacht, Fritzsche, and von Papen—were acquit-
ted of all charges. For those who were convicted, sentences ranged from a 10-year imprisonment
for Doenitz to death by hanging for 12 of the defendants. The Soviet member of the Tribunal
dissented with respect to the acquittal of Schacht, von Papen, Fritzsche and in relation to Hess
insofar as he would have sentenced him to death.> But as his colleague Francis Biddle pointed
out, the dissent of the Soviet member ‘involved no disagreement with the majority Judgment on
the fundamental principles of international law, but only over the inferences that should be
drawn from conflicting evidence’.”’

Before his sentence was carried out, and a day after his appeal for clemency to the Control
Council had been rejected, Goering committed suicide by swallowing a cyanide capsule that had
been smuggled into his cell, possibly by one of the guards. The other 11 defendants sentenced to
death were executed and their ashes dispersed. Hess died in 1987 in the Spandau prison where
he was detained and where, for some time, he had been the only occupant.

Conclusion—the legacy of a historical trial

It has been said in relation to the Nuremberg process that ‘[w]here hopes have been pitched
unreasonably high, disappointment is apt to be equally exaggerated’.®” To a limited extent, this
statement contains a grain of truth in relation to Nuremberg. No code of international criminal
law was ever drafted based on Nuremberg’s lessons, despite suggestions it should be done in
order to make the law of the Nuremberg trial truly universal. War crimes prosecutions were and
remained for a long time one-sided, creating a sense of injustice and selectivity among many
Germans and others. Some of the law that the Tribunal had sanctioned as forming part of
the law common to all nations was not accepted as such, most evidently in the case of the
prohibition of aggressive war. But most of what made up ‘the law of Nuremberg’ has stuck, and
it now constitutes the core of what contemporary tribunals regard as being part of customary
international law.

The principles laid down in the Judgment of the Nuremberg Tribunal did not fall by the
wayside after they had been used against the Nazi leaders. They served as the basis for the thousands
of subsequent prosecutions undertaken all over Europe in the aftermath of the war. On 11
December 1946, the United Nations General Assembly adopted Resolution 95(I), affirming the
principles of international law recognized by the Charter and the Judgment of the Tribunal.”!
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These principles, as identified and presented by the International Law Commission, were never
formally adopted—nor, as Professor Cassese rightly points out, rejected—by the General
Assembly.®* However, the resolution of the General Assembly indicated as follows:

a recognition that judicial not political action had been taken, that Nuremberg did not sig-
nify an ephemerical [sic], opportunistic deviation from the established rules, but a permanent,
irrevocable change, and that it was not a unilateral provision, but general law, binding the
whole community, which had been applied.®?

Furthermore, these principles continued to live on. They found a new home half a century later
in new ad hoc international criminal tribunals created to deal with the situations of the former
Yugoslavia, Rwanda, Sierra Leone, and other places. These and a number of national tribunals
have applied not just the law but also the spirit of Nuremberg to new circumstances, thereby
turning that trial and its jurisprudential legacy into a genuine precedent.®

More significant still may be the fact that Nuremberg happened at all. ‘For the first time in
history’, Whitney Harris pointed out, ‘the judicial process was brought to bear against those who
had oftended the conscience of humanity by committing acts of military aggression and related
crimes’.®® The Nuremberg trial thus brought a needed sense of justice and comfort to the
millions who had suffered from the crimes of the Nazi regime:

[E]vil unpunished deprives us of a sense of moral symmetry in life, and [to] punish evil has
a healthy cathartic effect, confirming our belief in the ultimate triumph of good over evil.
Nuremberg may have been flawed law, but it was satisfying justice.*

Nuremberg contributed significantly to eroding the idea that mass atrocities would necessarily
go unpunished, and it set an important historical record of the crimes committed during the
Second World War. “The purpose of the Nuremberg trial’, Jackson said after the trial, “was not
merely, or even principally, to convict the leaders of Nazi Germany and affix a punishment upon
them commensurate with their guilt. Of far greater importance, it seemed to me from the outset,
was the making of a record of the Hitler regime which would withstand the test of history’.”
This it certainly succeeded in doing, and the trial itself has become a part of that history.

Finally, the Nuremberg proceedings provided both a general architecture and the philosophi-
cal underpinning for a new international penal legal order that is still being built. It was an
attempt to ‘replace the role of force by the rule of law’.®® It was also a symbol of Man’s resistance
to its own inhumanity. While it might not have been the first root of international criminal law,
Nuremberg might still be the most important and strongest of all its foundations.
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2
The Tokyo Trial

Neil Boister

Introduction

The Tokyo Trial was the ‘other’ big post-war trial sponsored by the Allied victors in World
‘War II.The 28 accused were indicted on 29 April 1946 on 36 counts of crimes against peace, 16
of murder and only three counts of conventional war crimes.! More than two years and 50,000
pages of court record later, judgment was handed down on the 10 November 1948.2 Twenty-five
of the accused were convicted on 10 counts, finding each accused guilty on at least one count.
Seven were sentenced to death, 16 to life, one to 20 years and one to seven years.

There are few today other than specialists who know much about this trial of Japan’s war
leaders.> Those who do know something generally share the view of the US historian Richard
Minear that it was victor’s justice of the worst kind.* Leading international criminal lawyer
Professor Cherif Bassiouni’s comment is typical:

Tokyo ... was a precedent that legal history can only consider with a view not to repeat it.’

This chapter investigates whether there are good reasons for taking account of the Tokyo Trial in
the historical development of the institutional and normative framework of international crimi-
nal law. As Professor Bassiouni’s comment suggests—such reasons might be entirely negative—
they might serve solely as a guide to prevent the making of the same mistakes. Alternatively,
there may be something positive—something that may be useful today in the revival of
international criminal law.

Background

The Tokyo Trial was the Allied response to Japan’s invasion of East and South East Asia and vari-
ous states and colonial territories in the Pacific.® Building on the Cairo Declaration in which the
Allies had labelled the Japanese war ‘aggressive’,” the Allied leaders—Stalin, Roosevelt and
Churchill—had enunciated a clear intention to mete out ‘stern justice’ to ‘war criminals’ in a
Declaration made at Potsdam in the ruins of the German Reich on 26 July 1945.% Japan and the
nine Allied Powers that signed the Instrument of Surrender on 2 September 1945 undertook to
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‘carry out the provisions of the Potsdam Declaration in good faith’ and to follow the orders of
the Supreme Commander for the Allied Powers—General Douglas MacArthur—in giving effect
to the Declaration.'

The purposes of the Tokyo Trial

The United States was the primary architect of the Tokyo Trial and it designed the trial to serve
its purposes. Although the Japanese had committed atrocities, the US was motivated not by the
need to respond to atrocities as it had been at Nuremberg but by memories of defeat at Japanese
hands. General MacArthur had originally wanted to try only those responsible for the surprise
attack on Pearl Harbour on 7 December 1941."" However, there were other grounds for denun-
ciation, such as the brutalities meted out to prisoners of war by Japanese during the Bataan Death
March in April 1942 in the Philippines. US propaganda had whipped up the idea of the treacher-
ous Japanese and the US public wanted retribution. Once the notion of holding a trial like
Nuremberg at Tokyo began to take hold, the United States’ purposes in holding the trial expanded
to include the education of the Japanese people about the aggressive nature of Japan’s actions and
the barbaric nature of its conduct of the war.'> There is also evidence that one of its purposes was
to remodel Japan so that Japan would cease to be a threat and its government would become
favourable to US ends."

The execution of these designs through an international military tribunal brought unantici-
pated complications. The US found that it had to make room at the trial for its Allies who had
their own purposes. The Australians, for example, wanted to denounce the Emperor Hirohito
and had labelled him “War Criminal Number One’."* The USSR produced evidence of the
Japanese bio-warfare programme and sought indictment of the leaders of this programme and of
leaders of Japanese military activities against the USSR at Lake Khasan and Nomonhan."” The
Chinese had, as we shall see, perhaps the strongest case for such a trial.

The legal basis of the trial

Much of the argument at Nuremberg was about the legality of imposing a criminal process on
the accused when Germany had not agreed to that process and there was no general basis for it
in international law. At Tokyo, however, that argument was largely avoided because of the con-
sent of the State of Japan to war crimes trials in the Instrument of Surrender. The focus at Tokyo
was instead upon the extent of the scope of that consent and whether the crimes tried fell out-
side of that scope.

16 was the

One of General MacArthur’s tasks as Supreme Commander for the Allied Powers
punishment of war criminals. Under instruction from his superiors in Washington'” he estab-
lished the Tokyo Tribunal by proclamation on 19 August 1946.'* According to its Charter, which
was heavily modelled on the Nuremberg Charter, the purpose of the Tribunal was the trial of
‘major war criminals’. While the Proclamation required that each such criminal be charged with
crimes against peace, the Charter also provided for the Tribunal’s jurisdiction over war crimes
and crimes against humanity. Initially only a unilateral US action, the proclamation of the Tribu-
nal was sanctioned by the Allies’ Far Eastern Committee (FEC)," which met in Washington, thus
re-characterising it as an international action.”

The way in which the Tribunal was established avoided much of the controversy associated
with Nuremberg. While Nuremberg was based on a treaty among the four major Allied Powers
and imposed a process on Germany without German participation, Tokyo was based on a
proclamation based on a treaty of surrender—the Instrument of Surrender—between the Allies
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on the one hand, and Japan on the other, which explicitly contemplated war crimes trials. Japan’s
signature of the Instrument of Surrender answered two fundamental complaints raised by the
defence.

The first was that neither General MacArthur nor the Allies had a right to unilaterally
proclaim such a tribunal for such trials.?' The Instrument of Surrender indicated Japan’s consent
to the process.

The second was that Japan had not anticipated prosecution of its leaders for crimes against
peace. The Potsdam Declaration did not clarify whether ‘war criminals’ included those respon-
sible for making an illegal war. The majority’s answer to this complaint was that when it signed
the Instrument of Surrender, Japan understood that General MacArthur as Supreme Com-
mander was going to prosecute war criminals for crimes against peace.”? According to evidence
given at the Tokyo Trial, when the Japanese Emperor Hirohito eventually gave his authority to
surrender he said: ‘I could not bear the sight of those responsible for the war being punished, but
I think that now is the time to bear the unbearable’.** A more plausible explanation, however, of
the roots of the authority to prosecute crimes against peace is that interpretive and decisive
power in regard to the designation of war criminals vested in General MacArthur through
Japan’s consent to the terms of the Potsdam Declaration in signing the Instrument of Surrender,
and he used those powers when proclaiming the Tribunal.**

The defence made various other ad litem challenges to the Tribunal and its Charter powers
but these were simply batted away by the majority of the Tribunal, who noted both that they
were bound by the Charter and their ‘unqualified adherence’ to the Nuremberg Judgment in
regard to these issues.” This cursory response did not satisfy Judges Pal** and Roling,” who
attacked the majority’s reliance on the Charter and on Nuremberg. For them, the Tokyo Charter
was simply a jurisdictional document which could be measured against positive international law,
and they did so, and found it wanting.

A broad multinational trial

In contrast to Nuremberg, which was simply entitled the ‘International Military Tribunal’, the
Tokyo Trial was designated in its Charter as the ‘International Military Tribunal for the Far East’,
an unsubtle signifier of the orientalism of its creators. The fact that 11 nations were represented
on the bench at Tokyo is another obvious difference with Nuremberg.

General MacArthur appointed the 11-member bench in February 1946, drawing on nominees
from the USSR, UK, US, China, France, the Netherlands, Canada, Australia, New Zealand, India,
and the Philippines.? Although the bench contained no neutral or Japanese members, it was far
more cosmopolitan than Nuremberg in this regard (as it was in many other respects). But this
broad representation of Allied interests proved to be part of the Tokyo Trial’s undoing.

The judges were a diverse group. Lord Patrick, a Senator of the Scottish College of Justice,
was joined at the centre of the majority by Edward Stuart MacDougall, a Puisne Judge of the
Appeals Division in Quebec, and Erima Harvey Northcroft, a retired Supreme Court Judge from
New Zealand. This nucleus, the most influential on the legal questions facing the Tribunal, was
later supported by the US Judge Advocate General Myron C. Cramer, drafted back into judicial
service when the first US appointment John P. Higgins, a Superior Court Judge from Massachusetts,
resigned at the start of proceedings because of criticism of his qualities from the US Chief
Prosecutor (his replacement prompted an unsuccessful challenge by the defence).”” The other
members of the majority included Ju-Ao Mei, a member of the Nationalist Yuan in China, Ivan
Michyevich Zaryanov, a Major General of Justice from the USSR and Delfin Jaranilla, a Supreme
Court Judge in the Philippines.
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Three judges dissented in part or whole. Radhabinod Pal, member of the High Court of
Calcutta, was a nationalist but anti-communist whose beliefs clearly influenced his renowned
dissenting judgment. The youngest member of the bench, the Dutch nominee, Bernard V. A.
Roling, had expertise in Indonesian law and revealed a strong grasp of public international law
in his critique of the majority judgment. Henri Bernard was a former French colonial magistrate
who had become chief prosecutor for the Free French. He proved to be a trenchant critic of the
procedural aspects of the trial.

Perhaps the most complex figure at the trial was its Australian President, Sir William Flood
Webb. A former Chief Justice of Queensland, Webb’s control of the only microphone on the
bench (a considerable design error) meant that all questions had to be put through him. Over-
exposed at the fulcrum of the trial, he emerged as an authoritarian figure with a poor grip on a
difficult and lengthy trial. The core of the majority—Patrick, Northcroft, and MacDougall—
coalesced in response to what they considered to be Webb’s poor draft judgment™ on the legal
issues and to his inability to control dissenters like Pal. Webb responded badly to their criticism
and they grew to dislike him; Northcroft, for example, considered him ‘stupid’ and ‘mean’.*! The
immediate result of their rejection of his draft judgment was delay in issuing reasons for rejection
of the defence challenge to the legal basis of the trial until the end of the trial, which led to this
challenge being reiterated at the end of the prosecution case and again on summation. The ulti-
mate result was a split judgment.”> The judgment of the majority, which was given in the name
of the Tribunal, upheld most of the charges; although given in the name of the Tribunal, it was
designed mainly by the three ‘British’ judges. Joined by two separate concurring opinions by
Webb and Jaranilla, the majority judgment was supported by all except the dissenters Pal,
Bernard, and R6ling. Yet what this account of Webb’s frailties fails to reveal is that he had serious
doubts about the legality of the crimes against peace charges.”® Moreover, the notion that it
would have been possible to paste over the bitter divisions between, in particular, Pal and the
majority through rapid action early on is probably unrealistic.

In order to ensure US control of the prosecution, a control the US had not had at Nuremberg
where there had been four Allied prosecutors of equal status, General MacArthur through the
Tokyo Charter designated a Chief Prosecutor, an American, to be assisted by Allied associate
prosecutors.* The choice for the position, Joseph Keenan, was a former Deputy US Attorney
General who had worked against organised crime in the US but was also a Democratic Party
political fixer. Keenan wanted to make a strong impression at Tokyo but made a poor one. He
was criticised for his overblown rhetoric, poor judgment, incompetence in court, poor organisa-
tion, and for abuse of alcohol leading to long absence.” Yet in spite of efforts to unseat him, he

remained the Chief Prosecutor and head of the International Prosecution Section,*®

a US organ-
isation, until the close of the trial. The British Prosecutor, Arthur (later Sir) Comyns-Carr, was
considered the best of the associate prosecutors. Apart from the quality of its leader, the Tokyo
prosecution suffered from many other ills: limited time to prepare a case based on superficial
knowledge, an overly ambitious indictment covering too many oftences over too long a period,
and excessive reliance on documentary and affidavit evidence, all of which resulted in a lengthy
and costly trial, and all of which remain enduring ills of international criminal trials.

The accused were initially represented by Japanese counsel.’” Although unschooled in adver-
sarial criminal trials, they included lawyers with a far better grasp of international law than any
among the prosecution. These Japanese counsel were intent on examining the validity of the trial
in positive international law. For example, when the prosecution made the bizarre argument
(discussed below) that, because the war was unlawful, all actions taken in the war were unlawful
and thus the accused were all guilty of murder, the leading Japanese counsel, Kenzo Takayanagi,
a Harvard graduate, responded:
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You see the conjurer borrow an ordinary hat. He plants it on the table, and mutters some
incantations over it. Then he lifts it up—and the table is swarming with little rabbits. There
were no rabbits in the hat. He put them there . ...The argument of the Prosecution, we
venture to say, is exactly like that. It takes an ordinary hat, the nice, well-known, respectable
hat of international law, covering states and nations. It places the hat on the table and intones
over it some weird incantations among which we can catch the words, in a crescendo,
‘unlawful’, ‘criminal’, ‘murder’. And then the hat is lifted, and immediately the Tribunal
swarms with new-born little doctrines drawn from odds and ends of municipal law, to the
extreme amazement of us all. Where the Prosecution got them is immaterial. They were
surely not in our silk hat. The Prosecution put them there.*®

Takayanagi’s criticism is that international criminal law was being developed using domestic
dogma drawn up into it for reasons of expedience by prosecutors unfamiliar with anything
else in disregard of the formal requirements for the formation of international law. A prominent
feature of the prosecution’s methodology, it too remains a characteristic of international
criminal law.

Concerns about the adversarial trial experience of the Japanese counsel led to the deploy-
ment of US-appointed lawyers to assist them in April 1946 after the trial had opened.”” The US
lawyers for the most part pursued the defence of their individual clients rather than an attack on
the law. Their focus on the alleged procedural irregularities of the trial served to both slow the
trial down and proved to be an irritant for those British Commonwealth judges unused to deal-
ing with combative American litigation techniques in the polite terms de rigeur in US court
rooms. At one stage when President Webb intervened to stop the taking of technical points, he
commented that ‘to those who do not truly understand it, it would appear as if the accused were
being denied a fair trial’.*’ Judicial review was an obvious goal for the US defence counsel.

A selective trial

The Tokyo Tribunal was only one of a large number of post-war trials of Japanese personnel
accused of war crimes. It differed, however, from those other trials because while they only dealt
justice (some of it very rough) to Class B and C prisoners—the middle and junior ranks imme-
diately responsible for war crimes such as maltreatment of POWs or crimes against humanity
such as systematic murder of civilians—the Allies put 28 of Japan’s leaders (categorised as Class
A prisoners because of their alleged responsibility for crimes against peace) on trial before the
Tokyo International Military Tribunal.

The selection of those to face trial was an incoherent process based on an incoherent policy.*!
The UN War Crimes Commission (UNWCC) had originally suggested a focus on particular
roles in the preparation of an aggressive war, but under US influence this transformed into
a policy that categorised the accused into one of the three classes outlined above—A, B, and
C—insisting that for trial before the Tokyo Tribunal all prisoners had to be implicated in
and indicted for Class A offences.”” The UNWCC’s idea reemerged in the particularisation of
Class A offences as the planning, preparing, initiating and waging of aggressive war, or conspiring
to do so.*

The Tokyo Trial was selective in that all of the accused were Japanese.* There was no mention
at the trial of potential Allied culpability for war crimes through the use of nuclear weapons on
civilians in Japan other than exclusion of defence evidence in this regard.” But the trial was also
selective in that the accused were drawn primarily from among the Japanese leadership. In
making the selection the prosecution relied heavily on the records of interrogation of the fairly

21



Neil Boister

large number of Class A prisoners held at Sugamo Prison in Tokyo and the personal diary of the
Emperor Hirohito’s closest advisor, the Privy Seal, Marquis Kido.*

The accused included individuals who had developed the ideology of Japanese military
expansionism such a Shamei Okawa, an intellectual and writer, the military officials who took
the first steps in executing aggression in Manchuria such as General Seishiro Itagaki, who was
active in the Manchurian Incident, commanders who had waged aggressive war in the field such
as General Iwane Matsui, the commander at Nanking, civilian leaders such as former Prime
Minister Koki Hirota, in charge in 1936 when expansionist plans were adopted, military leaders
including the demonised General Hideki Tojo, in charge when the attacks on Pearl Harbour and
other Pacific territories were made, civilian finance officials such as Naoki Hoshino, who had
played a significant role in financial affairs in the puppet state of Manchukuo, and diplomats such
as Ambassador Hiroshi Oshima, who while ambassador in Berlin had been a key player in nego-
tiation of the Axis alliance with Germany. The accused were a representative sample of Japanese
leaders engaged at different levels of Japanese military expansionism from 1932 to 1945. Their
selection meant that the trial was in effect a trial of Japan and its foreign policies during this
period. The selection of those responsible for atrocities during this expansion, such as General
Heitaro Kimura, commander in Burma in 1944, seemed to have been something of an after-
thought and had to be linked to their participation in the waging of aggressive war. Kimura, for
example, was Vice Minister of War in 1941—4.

While Nuremberg and Tokyo share the common characteristic that none of the victors were
on trial, unlike at Nuremberg significant figures in the Japanese war-time leadership were not
before the court at Tokyo.*” Of these the most significant omission was the Emperor Hirohito. It
has been suggested by Herbert Bix that the trial was at least in part a set-up by the Imperial
household, Navy, and elements in US Intelligence to make the Army and in particular General
Toj0, who became the face of the accused, the scapegoat for Emperor Hirohito in respect of the
starting of the war.* Hirohito, constitutional head of the Japanese state, was not indicted appar-
ently at General MacArthur’ insistence because of the risk of political unrest in occupied Japan.*
At the time the prosecutors considered that his role had been mainly titular, but more recent
evidence has revealed his involvement in decisions to go to war.’® Although the majority judg-
ment made no comment in this regard, two judges—Webb the Australian president, and Bernard,
the French judge—were not convinced of his innocence and made this patent in their separate
judgments.®' The Emperor’s closest advisor, the Privy Seal Marquis Koichi Kido, seems to have
been chosen as a substitute for Hirohito. Many of the other Class A suspects detained at Sugamo
who for reasons unknown never made it onto the final list, later went on to great things, such as
Nobusuke Kishi, prime minister in 1957.%

The United States’ immediate tactical goals also prevented the selection of certain accused. It
emerged long after the trial that members of Unit 731, the Japanese biowarfare unit, which had
inter alia dropped anthrax and cholera on Chinese cities and run vivisectional experiments on
live human beings, were given exemption from prosecution in a secret deal with the US govern-
ment in return for their knowledge.® Leaders of the industrial conglomerates like Mitsubishi,
and those responsible for the ‘comfort women’ sex slavery programme, were also omitted from
the list of those put on trial.**

An unfair trial

In order to function as a reference point for modern international criminal law the conduct of
the Tokyo Trial is best viewed through the lens of fairness. Article 9 of the Tokyo Charter guar-
anteed a fair trial through a clear statement of charges in Japanese, the right to be charged and
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tried in Japanese, the right to counsel, the right to a defence and to examine witnesses, and the
right to request the production of evidence.*

At the outset of the trial, allegations of preexisting bias were made against two of the
judges—Webb, for his participation in the Australian War Crimes Commission investigations
into atrocities in New Guinea where he had made recommendations, and Jaranilla, because he
had participated in the Bataan Death March as a prisoner.*® The Tribunal (sitting in Chambers
without those challenged) avoided the merits of the complaint—which appeared overwhelm-
ingly in favour of the defence in both cases—and fell back on the argument that it was not for
it to unseat any appointment made by the Supreme Commander for the Allied Powers. Apart
from not unseating their brethren when they should have, their reasons for not doing also sig-
nalled that the Tribunal did not believe it had an inherent power of reviewing the terms of its
establishment in spite of the fact it was a judicial body.

The course of the proceedings revealed a more deep-seated actual bias on the part of
President Webb (it was probably pervasive among the judges from former colonial powers and
Australia and New Zealand) who would not admit to the historical parallels between Japanese
and European imperialism; judgment revealed the negative of that bias—Judge Pal’s pro-Japanese
position.”’

The indictment, which according to Article 9(a) of the Charter was supposed to consist of a
‘plain, concise and adequate statement of each offence charged’, was exceedingly long and com-
plex.”® It contained 56 separate offences and the combinations of allegations made against vari-
ous accused resulted in the trial having to deal with over 700 individual charges. Together with
the detailed appendices listing further factual particulars and rules allegedly breached, it made for
an unwieldy mass of allegations that was sprung on the accused at a very late stage. The defence
struggled to cope, which set the stage for a very long trial.

A number of additional factors compounded this trend towards length: primarily, the require-
ment of simultaneous oral translation and the translation of all documents into and from
Japanese.” There were also so many issues before the court, that in spite of the provision in
Article 12(a) of the Charter which required that the trial be confined to ‘an expeditious hearing
of the issues’, the trial dragged. Trainin, who attended the proceedings, contrasted its immobility
with the mobility of its participants:

Against this motionless background of the trial proceedings, there is constant movement, a
sort of perpetuum mobile of the various persons taking part. Defence lawyers, prosecutors
and even judges alternatively come and go.The defendants have to stay put more or less, but
two of them, evidently despairing of hearing the judgment in this world, have removed
themselves to the next.®

The rules of procedure and evidence in the Tokyo Charter, following the Nuremberg model
(which in turn followed the model used in US military commissions), were nontechnical in
order to facilitate a speedy trial. They abandoned the common law exclusionary rules of evi-
dence so as to facilitate the admission of a range of evidence inadmissible in a common law trial
for whatever probative value it may have.®" This built-in flexibility dismayed the US defence
counsel who repeatedly challenged its various manifestations in the procedural rulings made by
the Tribunal but without success.

The defence’s dismay was compounded by the steady decline, under pressure from a prosecu-
tion pursuing the nontechnical approach to its benefit, of judicial control over what was
considered as admissible evidence leading to the admission of excerpts of documents, documents
without authentification and affidavits without the presence of the deponent, all rationalised by
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President Webb in the name of haste.®*Yet when the Tribunal reimposed the common law exclu-
sionary rules such as the best evidence and opinion rules on the defence evidence, this was
perversely also rationalised in the name of haste.®® Apart from the glaring unfairness of doing so,
it suggests that a completely nontechnical approach is not functional to a trial of crimes of such
great historical magnitude because of the danger of the trial being swamped by the evidence. The
exclusion of tu-quoque evidence such as Russian invasion of Finland and of evidence of the
communist threat in China and the use of nuclear weapons supports condemnation of the trial
as unfair; Pal did not hesitate to condemn it in his dissent.®*

The defence also made a failed objection to the absence of judges from the tribunal.®® Webb
was absent for 22 days when the trial actually sat hearing defence evidence, ostensibly because
he was needed on the Australian High Court. Pal was also absent for significant periods to visit
his wife who was ill. The formal response of the Tribunal to defence complaint was that
Article 4(c) of the Charter permitted absence while Article 4(b) only required a quorum of six
of the 11 judges.

The process of the writing of the judgment itself also raised issues of fairness.®® The split in
the bench was a result of the original defence challenge to the legality of the trial. Judges Pal and
Roling believed that the Tribunal could review the legality of the process by which it was
founded. The majority response was formalistic reliance on the Charter. Webb fell out with the
majority after they criticised the quality of his draft judgment, a split reinforced by a later dispute
on the legality of the inchoate crime of conspiracy in international law. When it came to the
development of the Tribunals judgment—both in law and in fact—the dissentients were
excluded from the process, leading to their bitter criticism of the majority. Bernard was particu-
larly disparaging about the fact that the 11 judges had never met to discuss the findings of fact.”’
These findings were drafted by ‘clerks’ such as Captain Quentin Quentin-Baxter, the New
Zealand barrister who assisted Northcroft, and Lt Colonel Harold E. Hastings, who assisted
Cramer. They were accepted almost without alteration by the majority and form the basis of the
judgment today.®®

The most trenchant judicial critic of the procedure, Bernard wrote in his dissent that ‘[a]
verdict reached by a Tribunal after a defective procedure cannot be a valid one’.*” There was suf-
ficient irregularity in the trial judged against the standards of the time to justify the conclusion
that the procedure was defective and that it would not have withstood judicial scrutiny by a
reviewing court.

A trial mainly of crimes against peace

While at Nuremberg crimes against peace were important, at Tokyo they were all-important;
the first 36 of the 56 counts in the indictment charged such crimes. Article 5(a) of the Tokyo
Charter described ‘[c]rimes against the peace’ as

the planning, preparation, initiation or waging of a declared or undeclared war of aggression,
or a war in violation of international law, treaties, agreements or assurances, or participation
in a common plan or conspiracy for the accomplishment of any of the foregoing; . . .

The only precedent for crimes against peace was Nuremberg. As noted above, the defence chal-
lenged ad litem the prosecution’s interpretation of ‘war criminals’ in the Potsdam Declaration to
include those responsible for crimes against peace. The defence’s strongest legal objection was
that while ‘waging’ an aggressive war may have been an international wrong—a wrong against a
state—it was not a crime at the time Japan invaded Asia or the Pacific. The majority’s response
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was simply to reaffirm the Nuremberg judgment in this regard, but they added rhetorically ‘that
aggression was a crime at international law long prior to the date of the Declaration of Potsdam’.”
The defence was correct—the crime was created and applied after the fact—and in this respect
the epithet ‘victor’ justice’ fits. This ground for criticising the trial has played a significant role in
delegitimising the Tokyo Trial to the point where the judgment has been rendered largely invis-
ible in Japan.” The absence of judicial activity since Tokyo in regard to crimes against peace has
not helped. This neglect has led to doubts about the validity of crimes against peace.

The detail of the charges for crimes against peace reveal that prosecution at Tokyo embraced the
US position at Nuremberg that charging a grand conspiracy was a method of resolving the legality
issues surrounding, in particular, crimes against peace and crimes by Axis leaders. Counts 1—4
charged the accused with involvement in conspiracies as ‘leaders, organisers, instigators, or accom-
plices’ to dominate East Asia and the Pacific and Indian Oceans or geographical subsets thereof.
Count 5 alleged involvement with Germany and Italy in the Axis conspiracy for global domina-
tion. Counts 6—36 indicted the accused for the substantive offences, i.e. planning, preparing, initiat-
ing, or waging of these wars of aggression against various states threatened or invaded by Japan.

Once on trial, at least in respect of these charges, the accused generally did not defend their
own actions by denying personal involvement in these crimes, but tried to defend the actions of’
the Japanese State by arguing that what had been done by Japan—invasion—was legal under
international law as an exercise of self-defence to ensure its security against communism in
China and later against Allied encroachment on their oil supplies, a rationalisation still familiar
today.

In its judgment, the Tribunal approved of the conspiracy charge even though conspiracy had
been de-emphasised in the Nuremberg judgment. In convicting the accused on count 1 for
conspiring to dominate East Asia and the Pacific and Indian Oceans, the Tribunal held:

These far reaching plans for waging wars of aggression and the prolonged and intricate
preparation for and waging of these wars was not the work of one man.They were the work
of many leaders acting in pursuance of a common plan for the achievement of a common
object. That common object, that they should secure Japan’s domination by preparing and
waging wars of aggression, was a criminal object. Indeed no more grave crimes can be con-
ceived of than a conspiracy to wage a war of aggression or the waging of a war of aggression,
for the conspiracy threatens the security of the peoples of the world and the waging disrupts
it. The probable result of such a conspiracy and the inevitable result of its execution is that
death and suffering will be inflicted on countless human beings.”

The Tribunal then found it unnecessary to deal with counts 2—4, which it considered subsets of
the conspiracy alleged in count 1.7 It did not find count 5, the allegation of a grandiose con-
spiracy with Germany and Italy to dominate the world, had been proved.

The Tribunal relied on its findings on conspiracy to avoid making findings on planning and
preparing (counts 6—17) aggressive war because of the overlap, and because of the overlap with
waging, avoided making findings on initiating (counts 18—26).”* Relying then on waging aggres-
sive war, the majority found counts 27, 29, 31, 32, 33, 35, and 36 proved (waging aggressive war
against China, the US, British Commonwealth, the Netherlands, France, the USSR, and Mon-
golian People’s Republic).”” The Tribunal’s lengthy findings of fact to support the convictions of
conspiring to and waging of aggressive war’®—a lengthy judicial summary of the prosecution’s
version—nhas been heavily criticised for its untutored reductivity.”

The Tokyo Trial is studied by most students of international law only because of the great—in
size, profundity, and repetition—dissenting judgment of the Indian Judge Radhabinod Pal.
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For Pal the trial was a sham employment of legal process to satisty the Allied thirst for revenge.
His judgment is an object lesson in legal positivism. After taking as his premise that the Allies
would not have disregarded existing international law when promulgating the Tokyo Charter
which contained its substantive jurisdiction, he searched for the positive source of the rule that
individuals could be held individually criminally responsible for aggression, and found none.”
Pal overstates the case against the Kellogg—Briand Pact by suggesting that because it allowed
those who exercise self-defence to decide when it is valid to do so, it was without value even as
a vehicle of state responsibility.”” But his rejection of international criminalisation of aggression
through the Pact is correct.®

At a factual level, Pal debunked the prosecutor’s theory, accepted uncritically by the majority
judgment, that there had been a grand rolling conspiracy from 1928 to 1945, to which the
accused all belonged, bent on the common goal of expansion of the Japanese empire in East Asia
and the Pacific and Indian Oceans by force. Pal commented: ‘The story has been pushed a little
too far, perhaps, to give it a place in the Hitler series’.*! Most historians today agree that such a
conspiracy was largely a construct of order imposed on a chaotic history.*?

However, Pal’s apparently value-free analysis cannot disguise his respect for the accused as the
leaders of an Asian state who had attempted to free Asia of the yoke of European colonialism.
Pal’s judgment can be read as a precursor to the great debate in international law about the rights
of colonised peoples to lawfully pursue self-determination through the use of force.* However,
Pal ignored the fact that the Japanese freed the Indo-Chinese, Malaysians, Indonesians, Timorese,
Papuans, and so forth from the European imperial yoke, only to impose their own.

Judge Roling echoed many of Pal’s concerns about the legal justifications of crimes against
peace. He denied that they were part of international law prior to the end of the war but did not
view the maxim nullum crimen sine lege as preventing the application of these crimes by victors in
a just war in order to contain rather than punish a threat to the international order.*

A trial of peculiar evidence and unusual crimes

One of the more peculiar features of the Tokyo Trial included the leading of evidence of viola-
tion of international drug prohibition treaties by the Japanese through their involvement in
regulated supply of opium in China in order to substantiate accusations of crimes against peace.®
The majority found that profit from the traffic had been used to undermine the local populace
and sustain Japan’s military aggression.®

But the most bizarre feature of the trial, in legal terms at least, was contained in counts 37-52
of the indictment, whereby the prosecution laid charges of murder against the accused. The
prosecution’s theory was that as the war was in violation of international law this removed the
justification of individual actions of killing performed by Japanese combatants during the war,
rendering them open to charges of the domestic crime of murder, which charges could be
attributed back to those who had ordered them, the accused.*” Although not provided for in the
Charter, these charges were motivated by a desire to avoid expost facto arguments about every
charge laid before the tribunal and to label the accused as common criminals. Apart from the
lack of authority in the Charter, the charges fallaciously confused the legality of going to war
with the law about how a state’s forces conduct themselves once at war—two entirely separate
doctrinal schemes.® The majority avoided controversy by choosing not to decide these charges,
as in its view the conduct the murder charges sought to punish was already adequately dealt with
by the allegations of the illegality of aggressive war.Yet it opined: ‘All killings in an unlawful war
were condemned as unlawful killings’.® One of the casualties of these murder charges was, how-
ever, charges of crimes against humanity, for although provision was made in Article 5(c) of the
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Charter for the Tribunal’s jurisdiction over such charges, no such allegations were laid in order
to make way for the murder charges.

But it was also a war crimes trial

Only counts 53-55 of the indictment charged conventional war crimes. They drew their author-
ity from Article 5(b), which provided for the Tribunal’s jurisdiction over violations of the laws and
customs of war. Count 53 alleged a conspiracy to authorise and plan war crimes and to prevent
effective repression of breaches of the law of war. It was dismissed by the majority judgment
because conspiracy to commit war crimes was not provided for in Article 5 of the Charter.”

The principal war crimes charged became count 54, which charged the ordering, authorising
and permitting of war crimes, and count 55, which alleged the deliberate and reckless disregard
of the legal duty on the accused to take adequate steps to secure observance of and thus to pre-
vent breaches of the applicable laws of war.

The primary legal difficulty with these counts was trying to identify which laws had actually
bound the Japanese in their conduct of the war and their treatment of victims. The majority held
that Japan was bound in its conduct of the war by the Hague Regulations as they were custom-
ary international law.”!
Although Japan had not ratified the 1929 Geneva Prisoners of War Convention it had assured
the Allies that it would apply it mutatis mutandis. The majority held that this meant first, that Japan

With respect to treatment of victims, the issue was more complex.

had made a binding undertaking to apply the treaty provisions, and second, that no plausible
interpretation of its reservation that it would only do so mutatis mutandis could conclude that it
permitted the atrocities carried out by the Japanese.”

Although the majority did not attempt to summarise the findings of fact on the war crimes
counts,” the record of the Tokyo Trial preserves much of the evidence in support of these counts,
and reveals that the ‘Rape of Nanking’ was not the only massacre in China or elsewhere in Asia
and the Pacific committed by Japanese soldiers against civilians and POWs.The conviction of the
accused on count 54 for either giving the order for the commission of these offences or for wil-
fully permitting their commission is entirely defensible in international law.”*

Their conviction on count 55 for failing to take steps to prevent the commission of these
offences—eftectively on the basis of command responsibility—is more controversial. Arguably,
the majority went too far in attributing responsibility for an omission to establish an effective
system to protect prisoners of war. Particularly questionable was their reliance on retention of
cabinet membership by an accused once he became aware of the commission of atrocities as the
basis for responsibility.”” Roling’s very pithy test for command responsibility for omissions is to
be preferred: (i) Did they know or should they have known of the atrocious conduct of their
subordinates? (i) Were they under a duty and power to prevent the wrong? (iii) Did they fail to
do s0?” In contrast, Pal’s dissent was at its weakest when dealing with the war crimes charges. It
reflects an underlying predilection towards the innocence of the accused which strains against
the evidence.”

Conviction, punishment, and immediate aftermath

On judgment in November 1948, the majority found all the accused guilty of at least one of’
the 10 counts it upheld.” It sentenced Doihara, Itagaki, Kimura, Matsui, Mutd, Hirota, and Toj0,
to death. It sentenced Araki, Hashimoto, Hata, Hiranuma, Hoshino, Kaya, Kido, Koiso,
Minami, Oka, Oshima, Sato, Shimada, Shiratori, Suzuki, and Umezu to life imprisonment. It
sentenced Togd, to 20 years and Shigemitsu to seven years.” No reasons were given for
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individual sentences. However, it appeared that war crimes were punished with death, crimes
against peace with life.'”

Réling obviously took this view because he would have sentenced Oka, Sato, and Shimada
to death because of their commission of war crimes, but Araki, Hashimoto, Hiranuma, Hoshino,
Minami, Kaya, Oshima, Shiratori, and Suzuki to life imprisonment for crimes against peace.
However, he would have acquitted Hata, Hirota, Kido, and Shigemitsu for lack of evidence.'"! In
his separate opinion, Webb refused to impose the death penalty because of the absence from the

indictment of the Emperor.'®

Jaranilla, also in a separate judgment, felt that many of the penalties
were not severe enough.!”® The procedural defects prevented Bernard from formulating a sen-
tence.' Pal would have acquitted them all.'®®

Immediately following the trial General MacArthur reviewed all of the sentences in terms of

the powers given to him under Article 17 of the Charter and confirmed them.'

A challenge to
the tribunal in the US Supreme Court failed when the Supreme Court held that the Tokyo
Tribunal was outside domestic US jurisdiction.!” The death sentences were executed on 23
December 1948. The Cold War and Japan’s role as potential ally meant that, when the trial was
over, it was the US which acted to bury it and to get the convicts paroled as quickly as possible.
The last parolees were given an unconditional release less than 10 years after judgment, and some

returned almost immediately to cabinet-level positions in the Japanese Government.'®

A bungled trial?

Tokyo has endured significantly more criticism than Nuremberg, for good reason. The judges
joined in this chorus of disapproval through the various dissents. Bernard, for example, found
himself unable to formulate a verdict but was able to state that ‘[t}he most abominable crimes
were committed on a large scale . .. [and] there is no doubt in my mind that certain defendants
bear a large part of the responsibility for them .. ..'" The subtext is that he thought there was a
case against the accused but the trial was bungled. If so, it was bungled in the conception of the
trial as mainly one of crimes against peace because it was this conception that presented the
opportunity for the making of poorly designed allegations of grand conspiracy and much that
followed. We should be cautious, however, before condemning the trial in its entirety, because to
do so would be to ignore the validity of convicting the accused for war crimes; the atrocities
Japanese forces carried out called for an answer and the trial gave one.

A trial of as-yet unresolved conflicts

The allegations of crimes against peace may not have been as legally plausible as the war crimes
charges but in 1945 condemnation of Japanese aggression was a political necessity. The trial of
the leaders of the major Asian power by Western nations, many of them former colonial powers
in the Far East who had lost their colonies through the actions of Japan, brought into sharp focus
questions of Western imperialism not present at Nuremberg; Judge Pal answered these questions
in his dissent. He did not, however, respond to the bitterness that many of the Asian victims of
Japanese imperialism still harbour towards Japan in regard to its ‘advance’ across Asia. In this
ongoing conflict, ‘the Tokyo Trial view of history” has become a terrain of contest."" The range
of attitudes within Japan to the trial and indeed to its war responsibility in China includes angry
denial of responsibility by some. Japanese critics of the trial clearly venerate Pal. He is the only
member of the Tokyo Tribunal who has a memorial built to him outside the Yasukuni Shrine in
Tokyo.The Shrine is the resting place of the nearly 2.5 million deified Japanese who died fight-
ing for the Emperor, including the seven accused who were executed at Tokyo.The more openly
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nationalist Japanese post-war prime ministers have both worshipped at the Shrine and venerated
Pal. Grist for those who accuse Japan of revisionism in regard to its war responsibility one might
think, but to do so is to construct the Japanese response to the trial as monolithic when in fact
there are many different views of the trial within Japan, including plain ignorance.'"

Conclusion

Although it is a common view in Japan that the trial was inevitable because Japan lost the war,''?
the trial was more than crude victor’s justice. The Allies, for example, did not simply use the Tokyo
Charter to direct that aggression was a crime and that Japan had committed aggression. The New
Zealand Judge Northcroft made the obvious point that this “would have made plausible the popu-
lar criticism that such trials are acts of vengeance or retribution visited by victorious nations upon
the vanquished’.""” This is an issue which is highly pertinent today as states parties to the Rome
Statute argue about whether the Security Council must play a role in finding aggression has
occurred before the International Criminal Court can exercise its jurisdiction over the crime.

The Tokyo Trial is worth rescuing from the wastelands of legal history not in order to thrust
at the victor or vanquished, but because of its many parts, which arguably makes it more interest-
ing and relevant today than Nuremberg. As soon as Nuremberg had laid the foundation of
international criminal law, Tokyo began to rip it out. The Allies then tried to bury it, but because
of the unresolved questions of justice in the historical period it dealt with, it keeps on being dug
up. It is a clear antecedent to the modern international criminal tribunal, where identifying the
villain and the victim is often more difficult than many assume.
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The trials of Eichmann,
Barbie and Finta

Joseph Powderly

Introduction

Between the immediate post—World War II judgments in Nuremberg and Tokyo and the estab-
lishment of the ad hoc International Criminal Tribunals for the former Yugoslavia and Rwanda,
there was very little case law providing for the individual criminal responsibility of those accused
of committing heinous international crimes. The cases which are discussed in this chapter—the
trial of Adolf Eichmann in Israel, Klaus Barbie in France and Imre Finta in Canada—represent
three of the most significant efforts by domestic courts to address the crimes committed in
World War II. These prosecutions span decades, and the decisions and judgments which they
gave rise to are notable for their contribution to the law on genocide, crimes against humanity,
war crimes and universal jurisdiction. They have a broader import, however, as examples of the
continuing efforts of the international community to bring an end to impunity, and the inextin-
guishable importance, even decades later, of pursuing criminal justice against those accused of
committing international crimes. The discussion of each case will attempt to provide a brief
overview of the charges and the most noteworthy judicial holdings which resulted from the legal
process, as well as to provide some biographical context for the individuals charged. For reasons
of economy, the cases will be examined both in chronological order and in a degree of depth
relative to their significance, both domestic and international.

The trial of Adolf Eichmann

Men still ask themselves, and they will certainly continue to ask in days to come: How could
it have happened? How was it possible in the middle of the twentieth century? The judges
at the Nuremberg Trials also asked themselves this question, examined its various aspects
and arrived at interesting formulations; yet it would be difficult to claim that a full or satis-
factory answer was given. I doubt whether in this trial we on our part will succeed in laying
bare the roots of the evil. This task must remain the concern of historians, sociologists,
authors and psychologists, who will try to explain to the world what happened to it. But we
shall nevertheless endeavour, however briefly, to describe the background, in an attempt to
explain what is perhaps altogether inexplicable by the standards of ordinary reason.!
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While the hardly quantifiable crimes perpetrated in pursuit of the ‘Final Solution’ were a key
component of numerous post—World War II criminal prosecutions arising in a variety of juris-
dictional fora, they were rarely (if ever) the sole, explicit focus of proceedings. The Trial of the
Major War Criminals at Nuremberg is naturally the most obvious example, with the Judgment
of the Tribunal as well as a significant proportion of the documentary record consisting of an
extensive examination of the machinery of the Holocaust. The evidence adduced in this respect
was not limited to the elaborate bureaucratic paper trails that dominated the proceedings—re-
ducing the courtroom to ‘a citadel of boredom’>—but rather included the screening of the now
iconic Signal Corps documentary, Nazi Concentration Camps. The film, which consisted of just
over one hour of edited footage compiled by Allied military photographers documenting the
liberation of a number of camps,’® had a profound impact on the tenor of the proceedings, bring-
ing to the fore that which literally could not be expressed in words.* While of limited (if practi-
cally irrefutable) evidentiary value, the film presented to the court on the afternoon of 29
November 1945 powerfully reminded all those present of the import and full potential horror
of the evidentiary record that was unfolding before them. Explaining the context of the film,
executive counsel to the American prosecutorial team Thomas Dodd stated:

This is by no means the entire proof which the prosecution will offer with respect to the
subject of concentration camps, but this film which we ofter represents in a brief and unfor-
gettable form an explanation of what the words ‘concentration camp’ imply . ... We intend
to prove that each and every one of these defendants knew of the existence of these con-
centration camps; that fear and terror and nameless horror of the concentration camps were
instruments by which the defendants retained power and suppressed opposition to any of
their policies.’

Having been screened in the Palace of Justice, Nazi Concentration Camps would not be readmit-
ted into the evidentiary record of a case of truly international legal significance until the com-
mencement of proceedings against Adolf Eichmann in April 1961. The true historical signifi-
cance of the Eichmann prosecution, perhaps, lies in the fact that his trial “was to be the first and,
in certain respects, only trial of international significance that explicitly focused on the crimes of
the Holocaust’.® As was dramatically—and, in the view of Lawrence Douglas, hyperbolically’—
expressed by the Attorney-General of Israel, Gideon Hausner, in his opening statement before
the District Court of Jerusalem, ‘there was only one man who had been concerned almost
entirely with the Jews, whose business had been their destruction, whose place in the establish-
ment of the iniquitous regime had been limited to them. That was Adolf Eichmann’.?

Unsurprisingly, in the years since the final judgment of the Supreme Court of Israel (sitting
as the Court of Criminal Appeal), there has been a wealth of literature focusing on the manifold,
multidisciplinary issues contained in the proceedings and which continue to resonate today. The
modest objective of this contribution is to highlight the issues arising from the case which are of
ongoing relevance to the pursuit of international criminal justice.

The accused—biography, entry into custody and charges

At the conclusion of hostilities in Europe in May 1945, Eichmann held the rank of Lieutenant-
Colonel or Obersturmbannfiihrer in the Gestapo (Geheime Staatspolizei) or Secret State Police of
the Third Reich. As such, his activities, or responsibilities if they can be so termed, were sub-
sumed and directed under the auspices of the R eich Main Security Office (Reichssicherheitshauptamt)
or RSHA, which was primarily concerned with the realization of the Final Solution.’
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Between 1942 and 1945 Eichmann directed Section IV B(4) of the RSHA, the division respon-
sible for ‘Evacuations and Jews’,'” a somewhat euphemistic departmental heading which failed to
fully express the fact that Eichmann was an important component in the Nazi infrastructure for
the transportation of millions of European Jews to concentration/death camps in Eastern Europe.
However, that being said, as a Lieutenant-Colonel he was not considered of sufficient seniority
to warrant inclusion in either the indictment of the International Military Tribunal (IMT) at
Nuremberg or any subsequent indictment under Control Council Law No. 10.

While Eichmann evaded prosecution under the Nuremberg process, the IMT was far from
silent with respect to his involvement in the machinery of the Holocaust. In fact, Eichmann
appears on several occasions in the transcripts of the main proceedings and is mentioned on three
occasions in the IMT Final Judgment.'" A number of witnesses testified as to his involvement in
the destruction of European Jewry, most notably Captain (Hauptsturmfiihrer) Dieter Wisliceny,
who testified before the Tribunal on 3 January 1946. As the quoted passage below illustrates,
Wisliceny’s testimony was both incriminating and shocking:

Lt. Col. Brookhart: When did you last see Eichmann?

Wisliceny: I last saw Eichmann towards the end of February 1945 in Berlin. At that time he
said that if the war were lost he would commit suicide.

Lt. Col. Brookhart: Did he say anything at that time as to the number of Jews that had been
killed?

Wisliceny: Yes, he expressed this in a particularly cynical manner. He said he would leap
laughing into the grave because the feeling that he had 5 million people on his conscience
would be for him a source of extraordinary satisfaction.'?

As these proceedings were taking place, Eichmann was working as a lumberjack in Lower Saxony
under the assumed name of Otto Heninger. However, no doubt acutely aware of his new posi-
tion in the conscience of the world community, in 1950, Eichmann successtully (but obviously
fraudulently) obtained an International Committee of the Red Cross passport under the name
Riccardo Klement, and made his way to the Axis refuge that was Argentina. He remained there
until his abduction by agents of the state of Israel in May 1960. During his 10 or so years in
Argentina, Eichmann, whose family joined him in 1952," worked variously at a Mercedes-Benz
manufacturing plant in Buenos Aires and—quite bizarrely—as a commercial rabbit farmer.'

Eichmann was abducted in Buenos Aires by Israeli agents on 11 May 1960, an act clearly in
violation of Argentinean sovereignty, which unsurprisingly gave rise to a very real diplomatic
incident between the two states culminating in the passing of a ‘scolding’ United Nations Security
Council Resolution.”” He was detained for 1 week, interrogated'® and transported (via a com-
mercial flight'”) to Tel Aviv."® On 23 May, Israeli Prime Minister David Ben-Gurion informed
the Knesset that, ‘a short time ago one of the greatest of the Nazi war criminals, Adolf Eichmann . ..
was found by the Israeli security services’.'” He commented further that he would ‘shortly be
placed on trial in Israel under the law for the trial of the Nazis and their collaborators’.*

The law Ben-Gurion was referring to was the Nazi and Nazi Collaborators (Punishment)
Law, 1950. Eichmann was charged with 15 counts falling under three headings: (i) crimes against
the Jewish people as defined under Section 1(a); (ii) crimes against humanity as defined under
Section 1(b); and (iii) membership in a criminal enemy organization contrary to Section 3 of the
law. The definitions of the offences under the law were broadly derived from existing instru-
ments relevant to international criminal law. ‘Crimes against the Jewish people’, which on the
face of it appears to be an entirely new and unique offence, is in fact a particularization of Article
IT of the Genocide Convention of 1948: ““crime against the Jewish people” means any of the
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following acts, committed with intent to destroy the Jewish people in whole or in part ... .*

However, it did develop the definition somewhat to include a reference to cultural genocide:
Section 1(b)(6) refers to ‘destroying or desecrating Jewish religious or cultural assets or values’.?
The definition of crimes against humanity under Section 1(b) of the law was closely modeled
on Article 6(c) of the Charter of the IMT and Article 5(c) of Control Council Law No. 10, with
a couple of exceptions: (1) it was not necessary to establish a nexus between the impugned acts
and the armed conflict or other crimes committed under the law; and (i) in terms of temporal
jurisdiction, the law applied to acts committed during the entirety of the Nazi reign, i.e. stretch-
ing back to 1933.> The definition of war crimes under Section 1 was likewise derived from the
Charter of the IMT and the Control Council Law, with the narrowing exception that it did not
extend beyond the enumerated categories of conduct to other violations of the law and customs
of war.?* There are a host of issues which make the law somewhat irregular and apparently
troubling from a human rights and rule of law perspective: namely, the law is retrospective,
extra-territorial, has a flexible approach to the principle of double jeopardy or ne bis in idem, and
carries the death penalty. These issues were raised by Eichmann and dealt with by both the
District and the Supreme Court.

The proceedings—defence strategy

Eichmann was arraigned before the District Court of Jerusalem on 11 April 1961. However,
given the enormous national and international interest in the case, the proceedings did not take
place in their normal setting, but rather were housed in the Beit Ha’am community centre and
theatre which had a capacity audience of over 1,000 persons. While Beit Ha’am was renovated
to accommodate the requirements of a modern trial, the proceedings took on an essentially
theatrical or dramatic context.” The theatrical spectacle of the proceedings was only enhanced
by the presence of the accused, who, flanked by two court guards, sat stage left, housed in a

bulletproof glass booth throughout the proceedings.*

In response to each of the 15 charges,
Eichmann stated rather ambiguously, ‘Not guilty in the sense of the indictment’.” His lawyer,
Dr. Robert Servatius,® chosen by Eichmann and paid for by the state of Israel, attempted to
clarify any ambiguity by stating, ‘Eichmann feels guilty before God, not before the law’.* Over
the course of the 14 weeks of the trial, the courtroom rarely descended into the condition of a
‘citadel of boredom’, characteristic of the Nuremberg proceedings. This was due in large measure
to the pedagogic role assumed by the prosecution. It soon became clear through the extensive
use of witness testimony—which had been something of a rarity at Nuremberg—that the
process was to be as much about the sharing of individual survivor memory as it was about a
clinical prosecution of the accused. Witness upon witness poured forth their personal stories of
loss and survival, the details or circumstances of which, on the majority of occasions, were of
little specific evidentiary value.”

Eichmann’s defence strategy was composed of a number of interweaving strands including,
inter alia: (1) challenges to the compatibility of the 1950 Law and the proceedings in general with
the principle of legality, or nullem crimen sine lege, 1.e. its retrospective nature; (ii) the ability of the
state of Israel to exercise jurisdiction over the alleged crimes given that they were not committed
on its territory or against its citizens and which indeed were being prosecuted by a state that did
not exist at the time of their commission; (iii) the impossibility for the three-judge bench of the
District Court to remain impartial and ensure a fair trial; (iv) his illegal detention and transport
into the custody of the state of Israel in violation of basic principles of public international
law; (v) the conduct with which he was charged should be considered as acts of state; and
(vi) irrespective of issues surrounding the legality of the proceedings, at a fundamental level he
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should be found not guilty on the charges as in all aspects of his conduct he had been merely
faithfully and patriotically carrying out the orders of his superiors. Eichmann claimed repeatedly
during the three weeks of his testimony that he was simply an ‘official preparing timetables for
the trains which carried the deportees to the East from their various countries’,” that he was but

¢

a “‘small cog” in the extermination machine’.”

Legal findings—their contribution to international law

The District Court found Eichmann guilty on all counts. However, it should be noted that with
respect to counts 1—4 of the indictment relating to crimes against the Jewish people, the court
ruled that he should be only found guilty of those acts committed after October 1941, the date
on which they determined he became fully and explicitly aware of the plan to exterminate the
Jews. He was sentenced to death by hanging. Eichmann appealed the conviction and sentence of
the court on a number of grounds that had already been brought to the attention of court during
the trial proceedings:* namely, the court’s lack of jurisdiction, the inability of the bench to guar-
antee a fair and impartial process and the fact that he played only a minor role in the implemen-
tation of the final solution.

The legal challenges that Eichmann, or more accurately Servatius, made to the prosecuting
law and process were based on questions of fundamental importance to the rule of law. It should
be clear that they were not frivolous or deliberately disruptive, as is characteristic of a certain
proportion of defence motions in contemporary international criminal trials. However, they
were all ultimately unsuccessful.

Eichmann’s argument that the 1950 Law constituted retroactive criminal punishment in vio-
lation of the principle of legality and other international legal principles was roundly rejected by
both the District and Supreme Court. Building on the findings of the IMT, the District Court
stated, ‘. . . all of the above mentioned crimes constituted crimes under the laws of all civilized
nations, including the German people, before and after the Nazi régime . .. [a] law which enables
the punishment of Nazis and their collaborators does not “conflict”, by reason of its retroactive
application, “with the rules of natural justice”. .. on the contrary, it gives reality to the dictates of’
elementary justice’.”* The Supreme Court commented further that in any event, the principle
nullum crimen sine lege had not ‘yet become a rule of customary international law’.?®

At a fundamental level, the Eichmann trial and the law on which it was based was an expres-
sion of Israel’s desire to exercise its right to wuniversal jurisdiction over the crimes of the
Holocaust:

The abhorrent crimes defined in this law are not crimes under Israeli law alone. These
crimes, which struck at the whole of mankind and shocked the conscience of nations, are
grave offences against the law of nations itself (delicta juris gentium). Therefore, so far from
international law negating or limiting the jurisdiction of countries with respect to such
crimes, international law is, in the absence of an International Court, in need of the judicial
and legislative organs of every country to give effect to its criminal interdictions and to
bring the criminals to trial. The jurisdiction to try crimes under international law is
universal

This finding was affirmed by the Supreme Court which stated:

Not only do all of the crimes attributed to the appellant bear an international character, but
their harmful and murderous effects were so embracing and widespread as to shake the
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international community to its very foundations. The State of Israel therefore was entitled,
pursuant to the principle of universal jurisdiction and in the capacity of a guardian of inter-
national law and an agent for its enforcement, to try the appellant. That being the case, no
importance attaches to the fact that the State of Israel did not exist when the offences were
committed.”’

As the Supreme Court asserted, it was of no significance that the state of Israel did not exist at
the time, nor that the crimes were not committed on the territory of the (at that point) future
state. The Supreme Court noted the judgment of the Permanent Court of International Justice
in the Lotus case in concluding that, ‘as yet no international accord exists on the question of the
jurisdiction of a State to punish persons who are not its nationals for acts committed beyond its
borders’.*® Both courts however, insisted that there was a very real link between the victims of
the crimes charged and the state.” Such an irrefutable link satisfied the protective principle rel-
evant to jurisdiction under international law. While Eichmann may have asserted that there were
18 other states with a more concrete claim to jurisdiction, none of these states had objected to,
or were unsupportive of the proceedings.*

The reliance of both courts on the doctrine of universal jurisdiction as the basis for the pro-
ceedings represents the true international legal legacy of the case. However, it is worth mention-
ing a number of issues which continue to be the source of significant debate. As noted above, the
definition of ‘crimes against the Jewish people’ under the 1950 Law was closely derived from the
Genocide Convention of 1948. If it was not obvious enough from the text, the District Court
explicitly acknowledged that the provision was ‘defined on the pattern of the crime of genocide’,"!
as provided for in the Genocide Convention. With the prosecution’s reliance on universal juris-
diction, certain questions had be asked as to the applicability of this principle to the crime of
genocide. Eichmann argued that Article VI of the Genocide Convention specifically precluded
the exercise of universal jurisdiction over acts of genocide, stating as it does that, ‘[p]ersons
charged with genocide or any of the other acts enumerated under Article III shall be tried by a
competent tribunal of the State in the territory of which the act was committed, or by such
international penal tribunal as may have jurisdiction with respect to those Contracting Parties
which shall have accepted its jurisdiction’.* The District Court disagreed. Citing General
Assembly Resolution 96(1) and the Advisory Opinion of the International Court of Justice on
the question of Reservations to the Convention on Genocide, it found rather that the absence of a
provision establishing universal jurisdiction was a ‘grave defect in the Convention’, likely ‘to
weaken the joint effort for the prevention of the commission of this abhorrent crime’.*
Furthermore, this defect could not result in the conclusion that universal jurisdiction could not
be exercised over the crime of genocide.* This conclusion largely ignored the fact that, during
the drafting of Article VI, the issue of universal jurisdiction was discussed at length and specifi-
cally rejected.” Whether this interpretation is compatible with the object and purpose of the
Convention is in significant doubt; however, what is clear is that it is not in accordance with the
ordinary meaning of Article VI.*

With respect to Eichmann’s contention that his actions should be considered acts of state, the
District Court determined that, ‘[i]t is true that under international law Germany bears not only
moral, but also legal, responsibility for all the crimes that were committed as its own “acts of
State”, including the crimes attributed to the accused. But that responsibility does not detract
one iota from the personal responsibility of the accused for his acts’.*” On the related contention
that the acts were merely carried out in obedience to the orders of his superiors, the Supreme
Court noted that Section 8 of the 1950 Law specifically removed the applicability of this argu-
ment as a complete defence to the charges and could only be considered as possible grounds
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for mitigation of punishment. This provision was entirely compatible with Nuremberg
Principles.*

Neither the District Court nor the Supreme Court attached any importance to the manner
in which Eichmann was brought into the custody of the state. At the commencement of pro-
ceedings, Israeli-Argentinian relations had been restored following the passing of United Nations
Security Council Resolution 138 noting the infringement of Argentinian sovereignty and the
issuance of a joint communiqué declaring the matter resolved. Argentinian sovereignty was the
victim not the accused; in this respect the District Court noted that, ‘it is an established rule of
law that a person being tried for an offence against the laws of a State may not oppose his trial
by reason of the illegality of his arrest or of the means whereby he was brought within the juris-
diction of that State’.*

In supporting Eichmann’s conviction by the District Court in its judgment of 29 May 1962,
the Supreme Court also confirmed the sentence of death. Eichmann, as well as a number of’
diverse interest groups who opposed the proceedings from the start, pleaded to Itzhak Ben-Zvi,
the President of Israel, for mercy.®® On the evening of 31 May, Ben-Zvi formally rejected all pleas
and Eichmann was hanged two hours later, his body was cremated and the ashes scattered in the
Mediterranean. Eichmann remains the only person in Israeli history to be put to death on order
of the state.” The legal legacy of the trial is vast and continues to be frequently cited in both
domestic and international decisions relevant to international criminal law. However, perhaps
more important is the didactic role that the proceedings have played in the preservation of
Holocaust memory.

The trial of Klaus Barbie

As a member of the Allies and signatory of the IMT Charter, France played a central role in the
Trial of the Major War Criminals at Nuremberg. Indeed, in this respect, it is worth noting the
contribution of the primary French Judge at the IMT, Henri Donnedieu de Vabres, who was
extremely outspoken on issues such as conspiracy, individual criminal responsibility and the
principle of legality.>> On the domestic plane, however, France’s immediate post—World War IT
record with respect to the prosecution of international crimes, specifically crimes against human-
ity, left much to be desired until the prosecutions of Paul Touvier, Klaus Barbie and Maurice
Papon in the 1970s, 1980s and 1990s.% The failure to pursue successful prosecutions was a con-
sequence of statutory ambiguity as to the interpretation to be given to the applicable law, but also
involved a certain political reluctance to potentially reopen the historical record with regard to
the acts committed during the Vichy and colonial Algerian periods. Focusing on this issue of
statutory ambiguity, the relevant piece of legislation in this respect is Law Number 64-1326 of’
26 December 1964 (‘1964 Law’), which in just one sentence aims to incorporate the Nuremberg
conception of crimes against humanity into the domestic penal code:

Crimes against humanity as defined in the Resolution of the United Nations of 13 February
1946, that took note of the definition of crimes against humanity as set forth in the Charter
of international tribunal of 8 August 1945, are not subject to any statute of limitations by
their nature.

The first opportunity to formulate an interpretation of the law, and thus to the scope of the
meaning of crimes against humanity, did not arise until the Touvier case in 1975.3* In this instance,
the Criminal Chamber of the Court of Cassation stated that ‘crimes against humanity are ordi-
nary crimes committed under certain circumstances and for certain motives specified in the text
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that defines them’.” In ‘defining’ the offence in this way the Court was attempting to distinguish
crimes against humanity from war crimes; however, the effect of the description of crimes against
humanity as ordinary criminal acts was essentially to trivialize or ‘banalize’ their true character.®
Furthermore, the decision failed in an elemental sense to clearly lay down the distinguishing
characteristics of war crimes and crimes against humanity. It neglected to comment on whether
the law was applicable to acts committed by French citizens and, crucially from a practical pros-
ecutorial perspective, it did not resolve the question of whether the law’s express abolition of
the statute of limitations for crimes against humanity was of retroactive applicability, a process
viewed with deep unease in the French legal tradition. When the question came before the
Criminal Chamber of the Court of Cassation in October 1975, it was decided that the answer
was dependent on the interpretation of Article 6 of the IMT Charter and Article 7 of the
European Convention on Human Rights.

As the interpretation of international treaties was a matter for the executive branch, the ques-
tion was referred to the Minister for Foreign Affairs, who did not issue a formal response until
15 July 1979—some four years later.”” When it was finally issued, the interpretation was unpub-
lished and sent only to the parties in the case, making it difficult for practitioners to be fully
aware of the state of the applicable law.>® The essential finding of the Minister, as noted by the
Court of Cassation (Criminal Chamber) in Barbie, was as follows:

[TThe only principle with regard to the statutory limitation of prosecution for crimes against
humanity which is to be deducible from the text [of the IMT Charter] is that the prosecution
of such crimes is not subject to statutory limitation . . . the prosecution of crimes against
humanity is in accordance with the general principles of law recognized by civilized nations
and, on this account, such crimes are not subject to the operation of the principle of the
non-retroactivity of criminal laws.”

With ministerial confirmation that the 1964 Law was retroactively applicable, the prosecution of
alleged instances of crimes against humanity committed during the Vichy period could recom-
mence with the case against Klaus Barbie. During the course of the proceedings a number of
fundamental legal questions were addressed: most significantly, the exact contours of the defini-
tion of crimes against humanity for the purposes of the 1964 Law.

The accused—biography, entry into custody and charges

Nicholas ‘Klaus’ Barbie was born in Bad Godesberg, on the German—French border, in October
1913. An enthusiastic participant in the Nazi Youth movement, at the conclusion of his second-
ary education he carried this verve into the SS (Schutztaffeln) and the Gestapo, which he joined
in 1935.With the occupation of the Netherlands in May 1940, Barbie was appointed to Section
IV of the security police (Sicherheitsdienst) and the Security Service of the SS (‘the SD’) in
Amsterdam. His primary tasks were to weed out and destroy any Resistance forces and to identify
Jews for deportation and execution.®” In November 1942, he became head of the Gestapo in
Lyons (holding the rank of Lieutenant or Obersturmfiihrer) and was charged with complete
suppression of the flourishing Resistance movement in the city. It is estimated that between
November 1942 and August 1944—when Barbie was promoted to the rank of Captain
(Hauptsturmfiihrer) in the SS—over 4,000 individuals had been executed on his express orders
and almost 8,000 deported to death camps.®! Barbie’s reliance on torture in gathering informa-
tion both on Jewish families and on the activities of the Resistance earned him the moniker ‘the
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Butcher of Lyons’,*? an alias revised years later by Alain Finkelkraut, who designated him the
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‘poor man’s Eichmann’.®> Heinous as these acts were, it was for the death of Resistance talisman
Jean Moulin that Barbie was most notoriously remembered.®

By the end of 1944, Barbie had appeared on the United Nations List of War Criminals as War
Criminal No. 239.% Barbie’s post-war activities are narratively extraordinary, not to say embar-
rassing for a number of states. Between 1947 and 1951, Barbie was employed by the United
States Counter Intelligence Corps (CIC) in West Germany and was actively engaged in search-
ing for communists and Soviet agents despite the fact that the French authorities were very
actively seeking his prosecution. The CIC protected Barbie during this time, concealed his activ-
ities from the French authorities and in 1951 provided him (and his family) with funds, false
documentation and transit to Boliva. The full extent of American involvement in perpetuating
Barbie’s impunity was revealed in the ‘Ryan Report’ commissioned by the then United States
Attorney General.® While Barbie remained elusive, in April 1952 and November 1954 he was
charged and convicted in absentia for war crimes and sentenced to death by the Tribunal Permanent
des Forces Armées de Lyon.

Barbie remained in Bolivia (and for certain periods in Peru) for more than 30 years, became
a Bolivian citizen and a highly successful illegal arms trader or so-called Lord of War. He was a
close confidant of successive Bolivian regimes and held the rank of honorary colonel in the
Bolivian Army.*” The French authorities became aware of Barbie’s whereabouts during the 1960s
and 1970s; however, due to the lack of an extradition agreement with Bolivia and the fact that
Barbie had ingratiated himself with the Bolivian authorities, it was not possible to bring him into
custody.®® The situation changed in 1982 with the election of socialist President Sile Zuazo, who,
with the sweetener of a generous aid package from the Mitterrand government, agreed to deport—
not extradite—DBarbie. On 5 February 1983, Barbie was expelled from Bolivia on the grounds
that he had entered the country under a false name. He was flown to Cayenne in French
Guiana, whereupon he was arrested, spirited to France and imprisoned in Montluc prison in
Lyons, the very site of his past brutalities.®” He was charged with 17 counts of crimes against
humanity falling under the 1964 Law.”

The proceedings—defence strategy

! a highly controversial

Barbie was defended during the trial proceedings by Jacques Verges,’
French lawyer and veteran Marxist revolutionary, who transformed the proceedings into a public
attack on French actions in Algeria and on his perception of Western Imperialism generally.”
Leaving Verges’ politicization of the process to one side, Barbie’s legal defence centered on two
arguments: (1) he was the victim of an illegal extradition procedure and had been effectively
kidnapped by the French authorities (in much the same way as Eichmann); and (i) the proceed-
ings were in violation of the principle of double jeopardy (ne bis in idem) as his activities during
the period 1942—-1944 had already been the subject of in absentia war crimes proceedings in 1952
and 1954, the convictions from which were statute barred as of November 1984 (citing the
20-year prescription rule for war crimes).

Barbie was in custody in Lyon for over four years before substantive proceedings against him
commenced before the Cour d’assises du Rhéne in May 1987 (these of course are distinguishable
from proceedings addressing procedural and jurisdictional matters that had been ongoing since
1983). The 36 days of the trial dominated the French media; the Barbie trial was in effect
to France what Eichmann had been to Israel,” in that the proceedings played an important
role in the revival of Holocaust, Vichy and Resistance memory. Barbie, however, was not the
willing participant that Eichmann had been. On the third day of the trial, Barbie addressed the
court stating:

11



Joseph Powderly

Mr. Prosecutor, I would like to say that I am a Bolivian citizen and that if I am present here
it is because I have been deported illegally . . . I place it fully in the hands of my lawyer to
defend my honour in front of justice, despite the climate of vengeance [and] the lynching
campaign set forth by the French media.”

Barbie’s waiver of his right to be present throughout the proceedings was accepted by the
court.

Legal findings—issues of relevance to international law

The Cour d’assises du Rhéne found Barbie guilty of all charges and sentenced him to life impris-
onment. During the course of the proceedings several core aspects of the 1964 Law were subject
to creative, highly innovative judicial interpretation. This was primarily the case with respect to
the enumeration of the applicable definition of crimes against humanity. Of particular concern
was whether or not acts committed against members of the Resistance were to be considered
war crimes, crimes against humanity or (in certain circumstances) both. If they were designated
as war crimes only, Barbie’s acts would be subject to the applicable statute of limitations, mean-
ing, inter alia, that it would be not be possible to prosecute him for the death of Jean Moulin.
A decision of the Indicting Chamber or Chambre d’accusation held just this on 4 October 1985.7
Based on an interpretation of Article 6(c) of the IMT Charter, it was determined that the
Resistance was to be considered an organized fighting force not part of the civilian population.”
This interpretation, however, was overturned on appeal by the Court of Cassation, which stated
that

Neither the driving force which motivated the victims, nor their possible membership of
the Resistance, excludes the possibility that the accused acted with the element of intent
necessary for the commission of crimes against humanity. In pronouncing as it did and
excluding from the category of crimes against humanity all the acts imputed to the accused
committed against members or possible members of the Resistance, the Chambre d’accusation
misconstrued the meaning and the scope of the provisions listed in these grounds of
appeal.”’

The crucial element distinguishing war crimes from crimes against humanity, therefore, was not
the identity or status of the victim as such, but rather the specific intent and ideological motivation
of the perpetrator. This was expressed in more detail in the unique definition of crimes against
humanity forwarded by the Court of Cassation:

The following acts constitute crimes against humanity within the meaning of Article 6(c)
of the Charter of the Nuremberg International Military Tribunal annexed to the London
Agreement of 8 August 1945, which are not subject to statutory limitation of the right of
prosecution, even if they are crimes which can also be classified as war crimes within the
meaning of Article 6(b) of the Charter: inhumane acts and persecution committed in a
systematic manner in the name of a State practicing a policy of ideological hegemony, not
only against persons by reason of their membership of a racial or religious community, but
also against the opponents of that policy whatever the form of their opposition.”

This formulation of crimes against humanity does not have any basis in the text of Article 6(c).
The bizarre implication of the requirement that the acts be committed in the name of a state in
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pursuit of ideological hegemony means that, in the absence of such an express policy, crimes
against humanity cannot be committed. In addition, the Court of Cassation had, perhaps uncon-
sciously, designated all those who lost their lives opposing Nazism, by whatever means, victims
of crimes against humanity.”

Despite the weak foundations of the definition, the decision of the Court is noteworthy for
the clear qualitative distinction it draws between war crimes and crimes against humanity:

[Iln contrast to crimes against humanity, war crimes are directly connected with the
existence of a situation of hostilities declared between the respective States to which the
perpetrators and the victims of the acts in question belong. Following the termination of
hostilities, it is necessary that the passage of time should be allowed to blur acts of brutality
which may have been committed in the course of armed conflict, even if those acts
constituted violations of the laws and customs of war or were not justified by military
necessity, provided that those acts were not of such a nature as to deserve the qualification
of crimes against humanity.®

In so doing, the Court effectively rejected its own characterisation of crimes against humanity as
‘ordinary crimes’ as laid down in the Touvier case.”

Addressing Barbie’s contention that he was illegally brought before the court, the Court of Appeal
of Lyons made perhaps an inadvertent, but valuable statement that continues to be cited, relating to
the applicability of the principle of universal jurisdiction to crimes against humanity. It stated:

[Bly reason of their nature, the crimes against humanity with which Barbie is indicted do
not simply fall within the scope of French municipal criminal law, but are subject to an
international criminal order to which notions of frontiers and extradition rules arising
therefrom are completely foreign.*

This statement was modestly endorsed by the Court of Cassation, who added that there ‘is no
obstacle to the bringing of a prosecution against the accused on national territory provided that
the rights of the defence are fully and freely ensured before both the examining magistrate and
the trial court’.*?

Barbie appealed the judgment and sentence of the Cour d’assises du Rhéne on some 14 grounds,
all of which were rejected by the Court. He thus became the first person in French legal history
to be convicted of crimes against humanity. He died in his cell in Montluc prison on 25

September 1991.

The trial of Imre Finta

The absence from the Canadian Criminal Code of a jurisdictional basis for the prosecution of
war crimes and crimes against humanity committed outside of the territory of Canada was
finally addressed by way of a legislative amendment in 1987, which gave rise to Section 6(1.91).%
It provided:

[E]very person who, either before or after the coming into force of this subsection, commits
an act or omission outside Canada that constitutes a war crime or a crime against humanity
and that, if committed in Canada, would constitute an oftfence against the laws of Canada in
force at the time of the act or omission shall be deemed to commit that act or omission in
Canada at that time if . .. (a)(i) that person is a Canadian citizen or is employed by Canada
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in a civilian or military capacity, (ii) that person is a citizen of, or is employed in a civilian
or military capacity by, a state that is engaged in an armed conflict against Canada, or
(ii1) the victim of the act or omission is a Canadian citizen or a citizen of a state that is allied
with Canada in an armed conflict.

The prosecution of Imre Finta within months of the entry into law of the amendment provided
the Canadian criminal justice system with the initial opportunity to explore both the legislation’s
efficacy from a prosecutorial perspective and its compatibility with the Canadian Charter of
Rights and Freedoms. The issues encountered throughout the process by the High Court of
Justice, the Ontario Court of Appeal and the Supreme Court closely mirror those raised in the
prosecutions of Eichmann and Barbie, insofar as all three prosecutions explored issues relating to
the principle of legality (retroactivity), extraterritoriality (universal jurisdiction), and the inter-
pretation of the definition of war crimes and crimes against humanity as derived from Article 6(b)
and (c) of the IMT Charter.

The accused—biography, entry into custody and charges

Imre Finta was born in 1912 and, after studying law, he joined the R oyal Hungarian Gendarmerie,
an armed paramilitary police force. He rose through the ranks, ultimately being promoted to
Captain, and in 1944, was transferred to Szeged as Division Commander of Gendarmerie
Investigations.*® Following the passing of the ‘Baky decree’ by the German-installed Hungarian
government in April 1944 and the ghettoisation of the Hungarian Jews, Finta was responsible for
the forcible detention of 8,617 Jews in the Szeged brickyards, their interrogation and eventual

deportation.®

After the war, Finta reportedly spent 18 months in an American POW camp in
Germany;in 1951, he emigrated to Canada and opened a restaurant in Toronto.” He became a
Canadian citizen in 1956.

In 1948, Finta was tried in absentia and convicted of ‘crimes against the people’ by a Hungarian
court.® In 1970, a general amnesty was issued which covered Finta’s conviction. Finta’s wartime
activities were brought to the attention of the Canadian authorities, in part, because of two civil
libel suits launched by Finta in 1983 against the head of the Canadian Holocaust Remembrance
Association and the television network CTYV, both of whom had issued publications linking
Finta to Nazi war crimes.* He was to drop both suits shortly after the commencement of the
respective legal hearings, but shortly afterwards—and only three months after the adoption of
the Canadian war crime provisions—Finta was indicted in Ontario and charged with unlawful
confinement, robbery, kidnapping and manslaughter as crimes against humanity and war crimes

under the Canadian Criminal Code.””

Proceedings—defence strategy

Finta was represented by Douglas Christie, who had also represented Ernst Zundel in his trial for
Holocaust denial (during which he challenged the introduction of Nazi Concentration Camps on
the grounds of hearsay since the unnamed narrators were not available for cross-examination,”")
He launched a spirited (though not uncontroversial) defence on a number of legal grounds.
Christie challenged the war crimes provisions of the Criminal Code as, infer alia, a violation of
the guarantee of equality before the law as provided for in the Charter of Rights and Freedoms,
on the basis that Finta’s involvement in the deportation of Hungarian Jews to Auschwitz was
similar to the deportation of Japanese citizens in Canada during World War II, yet the Criminal
Code only covers acts or omissions performed by individuals outside Canada.”? Christie also
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condemned the Criminal Code as unconstitutional on the basis that it amounted to retroactive
criminal legislation. He argued that war crimes and crimes against humanity had not existed at the
time relevant to the indictment, that the war crimes legislation violated the principle of extrater-
ritoriality and that the evidence against Finta was of questionable value as it emanated from govern-
ments which were not regarded as free and democratic. During the jury trial itself, Christie chose
not to call Finta to testify, at least in part ‘to avoid potentially damaging cross-examination’.”®

In July 1989, Judge Callaghan of the Supreme Court of Ontario issued a decision on the pre-
trial motions which upheld the constitutionality of the war crimes provisions of the Canadian
Criminal Code and dismissed the defence objections.” The decision stated that the effect of the
war crimes provisions was fetrospective, not retroactive; it ‘did not transform a formerly innocent
act into a criminal offence, but changed the legal consequences of an existing offence’.”® Judge
Callaghan rejected Christie’s argument that war crimes and crimes against humanity were not
recognized as criminal offences prior to 1945, and quoted the IMT judgment in support of the
finding that war crimes and crimes against humanity were offences under international law or
general principles of law recognized by the community of nations by 1939.” The argument that
the Criminal Code was discriminatory and breached the equality provision of the Charter was
also dismissed, on the basis that the treatment of Japanese citizens by the Canadian government,
although unjust, was both distinguishable and ‘dramatically different’ from the treatment of
Hungarian Jews.” Judge Callaghan also invoked the principle of universal jurisdiction in reject-
ing the defence argument that the Criminal Code provisions constituted an unjustifiable exercise
of extraterritorial jurisdiction.”

Legal findings—issues of relevance to international criminal law

There are a range of issues of import to international justice arising from the proceedings; how-
ever, this section will briefly focus on just one that had a direct bearing on Finta’s acquittal on all
of the charges: the determination of the applicable mens rea or mental element for crimes against
humanity. Supporting Presiding Judge Campbell’s instructions to the jury with respect to this
issue, Supreme Court Justice Cory writing with the majority stated that ‘[t]he requisite mental
element of a war crime or a crime against humanity should be based on a subjective test’.
However, he added that ‘the mental element of crimes against humanity must involve awareness
of the facts or circumstances which would bring the acts within the definition of a crime against
humanity’.”” These elements are relatively uncontroversial, but significant concerns arose from
the inclusion of the following additional requirement:

[TThe additional element is that the inhumane acts were based on discrimination against or
the persecution of an identifiable group of people . ... These elements must be established both
in order for a Canadian court to have the jurisdiction to try the accused and in order to convict

the accused of the offence.!™

Thus, in order for an individual to be prosecuted for crimes against humanity, discriminatory or
persecutory intent must be established. This finding was strongly criticized by Judge La Forest in
his dissenting opinion, who held that ‘there [was] no need for the jury to be concerned with the
mental element in relation to war crimes and crimes against humanity beyond those comprised
in the underlying domestic offence’.'” The factual conditions required for war crimes and crimes
against humanity, such as the existence of an armed conflict or presence of an occupying force,
were relevant only in relation to jurisdiction over the offences and did not go to individual

criminal responsibility.'®*
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It is questionable whether the standard set by the majority was in conformity with customary
international law at the time. Indeed, subsequent case law of the Yugoslavia Tribunal specifically

rejected the requirement of proof of the presence of discriminatory intent for all crimes against

humanity beyond that of the crime of persecution.'”

Conclusion

Each of the cases discussed above highlights a number of challenges inherent in retrospective
domestic prosecutions of international crimes. The apprehension and trial of Adolf Eichmann
were legally problematic, but provided a vital pedagogical function for a young state still trying
to comprehend the horrors of the Holocaust. The legacy of the Klaus Barbie trial encompasses
both an attempt to expansively interpret the category of victims of crimes against humanity in
‘World War II, and was a painful and politically sensitive examination of the previously suppressed
crimes of Vichy France. The failed prosecution of Imre Finta arose as a result of Canada’s com-
mendable enthusiasm for vigorously pursuing justice for international crimes, but ultimately
illustrated the pitfalls of attempting to create a workable definition for such crimes within
domestic criminal law.

Each of these cases were pioneering in their own way; each made their own modest contribu-
tion to the evolution of international criminal law at a time when such case law was particularly
sparse; and each, though initiated for essentially political reasons, managed to transcend the
constraints of domestic jurisdiction to become a truly significant international precedent.
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4

The ad hoc international
criminal tribunals
Launching a new era of accountability

Michael P. Scharf' and Margaux Day?

The International Criminal Tribunal for the former Yugoslavia (ICTY) and the International
Criminal Tribunal for Rwanda (ICTR) are ad hoc international criminal tribunals established by
mandate from the Security Council of the United Nations. Each tribunal was established in response
to particular atrocities and is limited to prosecuting perpetrators of particular international crimes.

International Criminal Tribunal for the former Yugoslavia

The ICTY is the first international war crimes tribunal established by the international
community since the Nuremberg and Tokyo tribunals. The world began to learn of the atrocities
occurring in the former Yugoslavia in the summer of 1992.

As detailed in the book Balkan Justice, one of the authors of this chapter, Scharf, then serving
as Attorney Adviser for UN Affairs at the US Department of State, had the privilege of playing
a behind-the-scenes role in the creation of the Yugoslavia Tribunal.® As recounted in that book,
in 1992 some Permanent Members of the Security Council, most notably China, felt that the
Council did not have legal authority to establish a modern-day Nuremberg-like tribunal; other
Permanent Members, Britain and France, felt that the establishment of a tribunal would interfere
with the peace process; and another Permanent Member, Russia, was generally opposed to any
punitive measures against its ally, Serbia. Even the strongest proponent of the idea, the United
States, initially saw the Tribunal and the indictments it would issue more as a public relations ploy
than as an effective instrument of justice, believing it unlikely that a Security Council-created
Tribunal would ever obtain custody of high-level perpetrators such as Slobodan Milosevic,
President of Serbia, and Radavan Karadzic, President of the Bosnian Serb Republic.

‘While the Security Council did not initially embrace the idea of an international tribunal, in
1992 it did agree to establish, through Security Council Resolution 780, a Commission of
Experts tasked with undertaking investigations, submitting a detailed report to the Council
about the international crimes that were committed in the former Yugoslavia, and recommending
next steps. Reflecting continuing ambivalence about the endeavor, the Council did not provide
the Commission more than a token budget and staft. Yet, under the creative and energetic
leadership of the Commission’s Chair, M. Cherif Bassiouni, the Commission raised millions in
voluntary donations; received, in kind, support of personnel, facilities, and computers, from
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several private sources; and ultimately submitted to the Security Council 3,300 pages of detailed
information and analysis in April 1994, which the Commission concluded proved that genocide,
crimes against humanity, and war crimes had been committed.*

The work of the 780 Commission fueled momentum for the establishment of the Yugoslavia
Tribunal. The Europeans proposed that the Tribunal be established by treaty, like Nuremberg,
while the United States favored the Tribunal’s creation via a Chapter VII Security Council
Resolution, which would ensure more expeditious establishment and universal application. The
gulf was bridged through agreement on a three-step process. In the first step, on 22 February 1993,
the Security Council determined that an international criminal tribunal should be established and
invited states to submit proposals to the UN Office of Legal Aftairs, which would draft a Statute.®
In the second step, the Council decided to adopt the UN Office of Legal Affairs’ proposed Statute
without alteration, though several members of the Council issued “interpretive statements” in their
explanations of vote on the Resolution in an effort to provide interpretive gloss on the provisions
of the Statute.® In the third step, the Judges were authorized to adopt rules to govern the proceed-
ings and operation of the Tribunal, based on proposals submitted by states and organizations. The
most comprehensive proposal was submitted by the United States, resulting in the adoption of
Rules that largely reflected the Anglo-American adversarial system as opposed to the Continental
European inquisitorial system,” though a series of subsequent amendments over the years have
incorporated more and more features of the inquisitorial system.

It took 14 months for the Security Council to agree on the first Prosecutor of the Yugoslavia
Tribunal, eventually selecting South African jurist Richard Goldstone on 8 July 1994.® The
election of judges went somewhat more smoothly, following 10 contentious rounds of voting
over three days in September 1993.7 At first, the Tribunal, which shared offices with an insurance
company in The Hague, had little to do, since the only suspects in custody were low-level foot
soldiers and camp guards. Even after the Dayton Accords brought a fragile peace to Bosnia in
1995 to be patrolled by 65,000 NATO troops, NATO declined to authorize its personnel to
hunt for or apprehend indicted war criminals. This policy slowly changed in the late 1990s, while
at the same time the international community used conditionality of economic assistance to
induce the Croatian, Bosnian, and Serbian governments to surrender suspects to The Hague."”

Current statistics

As of December 2009, the ICTY has indicted 161 persons." Thirty-six people are in custody at
the UN ICTY Detention Unit. Two people are on provisional release until further notice. As for
ongoing proceedings, there are currently 40 accused in 17 different cases, the most high profile
of which is the trial of Radovan Karadzic. Thirteen accused are before the Appeals Chamber, 24
accused are currently at trial, one accused is at the pretrial stage, and two accused, including the
most-wanted Bosnian Serb General Ratko Mladic, remain at large.

The ICTY has concluded proceedings for 121 accused in 86 cases. The Tribunal has acquitted
11 people in eight cases and sentenced 61 people in 49 different cases. Slobadon Milosevic
stood trial for four years but died of natural causes before a judgment could be rendered. Some
perpetrators have already served their sentences. Thirty-six people in 22 cases have had their
indictments withdrawn or are deceased.

Jurisdiction of the ICTY

Article 1 of the ICTY Statute, entitled ‘Competence of the International Tribunal’, states that
the Tribunal ‘shall have the power to prosecute persons responsible for serious violations of
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international humanitarian law committed in the territory of the former Yugoslavia since 1991
in accordance with the provisions of the present Statute’.' The Statute goes on to state in Article 9
that ‘[t]he territorial jurisdiction of the International Tribunal shall extend to the territory
of the former Socialist Federal Republic of Yugoslavia, including its land surface, airspace and
territorial waters. The temporal jurisdiction of the International Tribunal shall extend to a period
beginning on 1 January 1991°.Thus, the ICTY is limited in both temporal and territorial scope.
It cannot prosecute accused for crimes occurring before 1 January 1991, and it cannot prosecute
accused for crimes committed outside the territory of the former Socialist Federal Republic
of Yugoslavia.

The Tribunal has jurisdiction over individual persons and not organizations, political parties,
army units, administrative entities, states, or other legal subjects. Although the ICTY and national
courts have concurrent jurisdiction over serious violations of international humanitarian law
committed in the former Yugoslavia, the ICTY can claim primacy and may take over national
investigations and proceedings at any stage if this proves to be in the interest of international
justice. It can also refer its cases to competent national authorities in the former Yugoslavia. The
Tribunal has authority to prosecute and try individuals for four categories of offences: grave
breaches of the 1949 Geneva Conventions, violations of the laws or customs of war, genocide, and
crimes against humanity. The ICTY has no authority to prosecute states for aggression or crimes
against peace; these crimes are within the jurisdiction of the International Court of Justice.

Jurisdiction—the Tribunal’s jurisprudence

Naturally, various Defendants have challenged the jurisdiction of the ICTY, so the Tribunal itself’
has had the opportunity to opine on and generally uphold its own jurisdiction over particular
Defendants. In the Tribunal’s first case, Dusko Tadic challenged the jurisdiction and lawfulness of
the existence of the ICTY on three grounds before the Appeals Chamber: (1) illegal foundation
of the ICTY; (2) wrongful primacy of the ICTY over national courts; and (3) lack of subject-
matter jurisdiction.” The Tadic Appeals Chamber determined that it had the ability ‘to deter-
mine its own jurisdiction, which ‘is a necessary component in the exercise of the judicial
function’." The Appeals Chamber decided that the threat to the peace in the former Yugoslavia
justified the Security Council’s invocation of Chapter VII of the United Nations Charter and
that Article 41 of the Charter served as an appropriate legal basis for establishing an international
criminal tribunal.”® Thus, the Appeals Chamber found that the ICTY was ‘established by law’.'

In the Nikolic case, the Trial Chamber addressed the argument that illegal arrest may deprive
the Tribunal of jurisdiction.'” The Defense challenged the principle of male captus, bene detentus
(bad capture, good detention) and argued that the illegal arrest of Nikolic by unknown individu-
als should be attributable to the ICTY, consequently barring the Tribunal from exercising juris-
diction. Even if the arrest were not attributable to the Tribunal, the Defense argued that the
illegal character of the arrest itself should bar the Tribunal from exercising jurisdiction. The court
rejected this argument and opted to exercise jurisdiction in part because Nikolic’s captors were
not court or government officials.

The ICTY further determined that it is limited by the doctrine of nullum crimen sine lege. As
the Blaskic Appeals Chamber determined, ‘[t]he jurisdiction ratione materiae of the International
Tribunal is circumscribed by customary international law’, so the “Tribunal cannot impose crim-
inal responsibility for acts which, prior to their being committed, did not entail such responsibil-
ity under customary international law’.'® The Tribunal further explained that the principle of
nullum crimen sine lege ‘also prohibits a conviction entered in excess of the statutory or generally
accepted parameters of the definition’ of a crime."
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Application and interpretation of international law norms

The ICTY has had the opportunity to opine on various international law norms. In its
determinations of substantive criminal law norms, the ICTY can rely on ‘previous decisions of
international tribunals’.?* The primary sources on which the ICTY relies are other decisions of
the ICTY and decisions of the Rwanda Tribunal, with an emphasis on Appeals Chamber
decisions.” As a secondary source, the ICTY may be ‘guided by the case-law of the Nuremberg
and Tokyo Tribunals, the tribunals established under Allied Control Council Law No. 10, and the
Tribunal for East Timor’.** Furthermore, the ICTY may apply customary international law, and
it may apply treaty law, so long as the treaty ‘(i) was unquestionably binding on the parties at the
time of the alleged offence; and (ii) was not in conflict with or derogating from peremptory
norms of international law, as are most customary rules of international humanitarian law’.?
When applying treaties, the ICTY recognized that it should interpret conventions in conformity
with Articles 31 and 32 of the Vienna Convention on the Law of Treaties.**

The ICTY determined that the crimes covered by Articles 2, 3, 4, and 5 of the Tribunal’s
Statute reflect customary international law.® The Blaskic Appeals Chamber, quoting the
Hadzihasanovic case, stated, in the context of a discussion of nullum crimen sine lege, that ‘it has
always been the approach of this Tribunal not to rely merely on a construction of the Statute to
establish the applicable law on criminal responsibility, but to ascertain the state of customary law
in force at the time the crimes were committed’.*

Crimes covered by the ICTY Statute

To be responsible for any of the listed crimes, the ICTY Statute requires that a person be indi-
vidually responsible for a crime. Article 7(1) states, ‘[a] person who planned, instigated, ordered,
committed or otherwise aided and abetted in the planning, preparation or execution of a crime
referred to in articles 2 to 5 of the present Statute, shall be individually responsible for the crime’.?’
The Simic, Tadic, and Zaric Trial Chamber further emphasized that Article 7(1) does not require
that an individual physically commit a crime; rather, criminal responsibility may be extended ‘to
those who participate in and contribute to the commission of a crime in various ways, when such
participation is sufficiently connected to the crime, following principles of accomplice liability’.*
Specifically, Article 7(1) covers both an individual who commits an unlawful act and that person’s
superior, who ordered or instigated the unlawful act but did not physically participate in it.

Grave Breaches

In addition, the ICTY Statute limits the crimes over which it has jurisdiction to Grave Breaches
of the Geneva Conventions, violations of the laws or customs of war, genocide, and crimes
against humanity. Article 2 of the Statute provides that the ICTY has jurisdiction to prosecute
accused for Grave Breaches of the Geneva Conventions of 1949.° These include (1) willful kill-
ing; (2) torture or inhuman treatment, including biological experiments; (3) willfully causing
great suffering or serious injury to body or health; (4) extensive destruction and appropriation of
property, not justified by military necessity and carried out unlawfully and wantonly; (5) compel-
ling a prisoner of war or a civilian to serve in the forces of a hostile power; (6) willfully depriving
a prisoner of war or a civilian of the rights of fair and regular trial; (7) unlawful deportation or
transfer or unlawful confinement of a civilian; and (8) taking civilians as hostages.

In order for the ICTY to prosecute an accused for Grave Breaches of the Geneva Conventions
under Article 2 of the Statute, ‘the offence must be committed, inter alia: (i) in the context of an
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international armed conflict; and (i1) against persons or property defined as “protected” under
the Geneva Conventions’.*! The Trial Chamber in Brdanin found that four conditions must exist
in order for the Tribunal to apply Article 2 of the Statute. These are the following: ‘(i) the exis-
tence of an armed conflict; (ii) the establishment of a nexus between the alleged crimes and the
armed conflict; (ii1) the armed conflict must be international in nature; and (iv) the victims of the
alleged crimes must qualify as protected persons pursuant to the provisions of the 1949 Geneva
Conventions’.** The mens rea required for Article 2 violations ‘includes both guilty intent and
recklessness which may be likened to serious criminal negligence’.*

War crimes

Article 3 of the ICTY Statute provides jurisdiction over violations of the laws or customs of
war.** These violations include, but are not limited to the following:‘(a) employment of poisonous
weapons or other weapons calculated to cause unnecessary suffering; (b) wanton destruction of’
cities, towns or villages, or devastation not justified by military necessity; (c) attack, or bombard-
ment, by whatever means, of undefended towns, villages, dwellings, or buildings; (d) seizure of,
destruction or willful damage done to institutions dedicated to religion, charity and education,
the arts and sciences, historic monuments and works of art and science; (e) plunder of public or
private property’. Article 3 is considered to be a residual clause, covering serious violations of
humanitarian law not included in other articles of the Statute.” The Furundzija Trial Chamber
emphasized that Article 3 has a ‘very broad scope’, ‘constitutes an “umbrella rule”’, and ‘makes
an open-ended reference to all international rules of humanitarian law’.?® Article 3 of the ICTY
Statute is considered to be customary international law.”’

Four conditions must exist for the Tribunal to apply Article 3 of the Statute. First, the
violation must infringe on a rule of international humanitarian law. Second, the rule must
be customary in nature or, if it belongs to treaty law, the required conditions must be met. Third,
the violation must be serious, and the breach must involve grave consequences for the victim.
Fourth, the violation of the rule must entail individual criminal responsibility of the person
breaching the rule.” These four requirements must be met regardless of whether the crime is
expressly listed in Article 3.%

Genocide

Article 4 gives the ICTY jurisdiction over the crime of genocide.* Genocide is defined as ‘any
of the following acts committed with intent to destroy, in whole or in part, a national, ethnical,
racial or religious group, as such: (a) killing members of the group; (b) causing serious bodily or
mental harm to members of the group; (c) deliberately inflicting on the group conditions of life
calculated to bring about its physical destruction in whole or in part; (d) imposing measures
intended to prevent births within the group; [and] (e) forcibly transferring children of the group
to another group’. In addition to genocide, Article 4 gives the Tribunal jurisdiction to punish
conspiracy to commit genocide, direct and public incitement to commit genocide, attempt to
commit genocide, and complicity in genocide.*" Article 4(2) and (3) of the Statute reproduce
verbatim Articles II and IIT of the Convention on the Prevention and Punishment of the Crime
of Genocide, adopted on 9 December 1948. The Tribunal found that ‘the law set out in the
[Genocide] Convention reflect[s] customary international law and that the norm prohibiting
genocide constitutes jus cogens’.**

ICTY case law further defines genocide. The Kistic Trial Chamber elaborated on the intent
requirement for genocide: ‘Genocide refers to any criminal enterprise seeking to destroy, in
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whole or in part, a particular kind of human group, as such, by certain means. Those are two
elements of the special intent requirement of genocide: (1) the act or acts must target a national,
ethnical, racial or religious group; (2) the act or acts must seek to destroy all or part of that
group’.* The Jelisic Trial Chamber determined that two legal ingredients are necessary for geno-
cide to exist. They are as follows: ‘[1] the material element of the offence, constituted by one or
several acts enumerated in paragraph 2 of Article 4; [and] [2] the mens rea of the offence, consist-
ing of the special intent to destroy, in whole or in part, a national, ethnical, racial or religious
group, as such’.*

Thus, for genocide to exist, the perpetrators must have targeted a specific group. The Trial
Chamber in Stakic opined that, ‘[t|he group must be targeted because of characteristics peculiar
to it, and the specific intent must be to destroy the group as a separate and distinct entity. . . .
Whereas it is the individuals that constitute the victims of most crimes, the ultimate victim of
genocide is the group’.* The ICTY determined that the Bosnian Muslim people were a ‘specific,

distinct national group’ covered by Article 4.%*

Crimes against humanity

The ICTY Statute also gives the Tribunal jurisdiction over crimes against humanity.*’” The
Tribunal has jurisdiction to prosecute persons for ‘the following crimes when committed in
armed conflict, whether international or internal in character, and directed against any civilian
population: (a) murder; (b) extermination; (c) enslavement; (d) deportation; (e) imprisonment;
(f) torture; (g) rape; (h) persecutions on political, racial and religious grounds; [and] (1) other
inhumane acts’* The Tribunal determined that an accused could only be responsible for a crime
against humanity if the acts of the accused were ‘part of a widespread or systematic attack
“directed against any civilian population”’.* The Trial Chamber went on to enumerate the five
requirements for the applicability of Article 5. These are ‘(i) there must be an attack; (ii) the acts
of the perpetrator must be part of the attack; (iii) the attack must be directed against any civilian
population; (iv) the attack must be widespread or systematic; and (v) the perpetrator must know
that his or her acts constitute part of a pattern of widespread or systematic crimes directed against
a civilian population and know that his or her acts fit into such a pattern (i.e. knowledge of the
wider context in which his or her acts occur and knowledge that his or her acts are part of the
attack)’.?

Not only must the acts be committed during an armed conflict for Article 5 to apply”' but
also the acts must be ‘linked geographically as well as temporally with the armed conflict’.>
There must be ‘proof that there was an armed conflict at the relevant time and place’.> However,
this does not require proof of a nexus between the crimes and the armed conflict.**

The Tribunal has found that murder committed in the former Yugoslavia amounted to a
crime against humanity in various instances. One instance was in the town of Srebrenica. The
Blagojevic and Jokic Trial Chamber found that ‘it has been established beyond reasonable doubt
that more than 7,000 Bosnian men any [sic] boys were killed’ in Srebrenica. The court went on
to find that ‘[i]t is further proven that the direct perpetrators had the intention to kill or inflict
serious injury in the reasonable knowledge that their acts or omissions were likely to cause the
death of the victim’.>® The Tribunal further found that murder as a crime against humanity was

committed in Sarajevo.>

In addition, the Trial Chamber found murder as a crime against humanity
to have been committed in Prijedor Municipality.”’

The Tribunal found destruction of property to amount to a crime against humanity in
the Autonomous Region of Krajina, Srebrenica, Bosanski Samac, and Prijedor Municipality.

In the Autonomous Region of Krajina, the Tribunal found that ‘extensive destruction and
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appropriation of non-Serb property located in areas predominantly inhabited by Bosnian
Muslims and Bosnian Croats’ occurred.® Unlike non-Serb property, Bosnian Serb property was
systematically left intact. The Tribunal found that in Srebrenica, the personal property of the
Bosnian Muslim prisoners was confiscated and destroyed.” The Nikolic-Momir Trial Chamber
went on to find that personal property was taken from Bosnian Muslim refugees and from those
about to be executed.® The ICTY determined that there was looting and property destruction
in Prijedor Municipality also, with the victims being predominantly Bosnian Muslims and
Bosnian Croats.®' The Trial Chamber found these acts amounted to crimes against humanity.
However, not all property destruction is serious enough to constitute a violation of Article 5. For
example, destruction of clothing and wallets was not grave enough.*

The ICTY’s interpretation of specific international law issues: torture, command
responsibility, affirmative defenses, and self-representation

Torture

The ICTY defined torture as ‘the intentional infliction, by act or omission, of severe pain or suf-
fering, whether physical or mental, for a prohibited purpose, such as obtaining information or a
confession, punishing, intimidating, humiliating, or coercing the victim or a third person, or
discriminating, on any ground, against the victim or a third person’.®> The Appeals Chamber in
Furundzija defined torture in the same way but also required that the torture ‘be linked to an
armed conflict’.** The Kvocka Trial Chamber listed examples of acts that were likely to constitute
torture: ‘[beating, sexual violence, prolonged denial of sleep, food, hygiene, and medical assis-
tance, as well as threats to torture, rape, or kill relatives’.®* The ICTY recognized that the prohibi-
tion against torture is a jus cogens norm.*

Command responsibility

The ICTY has significantly shaped the law of command responsibility. Article 7(3) of the Statute
provides ‘[t|he fact that any of the acts referred to in articles 2 to 5 of the present Statute was
committed by a subordinate does not relieve his superior of criminal responsibility if he knew
or had reason to know that the subordinate was about to commit such acts or had done so and
the superior failed to take the necessary and reasonable measures to prevent such acts or to
punish the perpetrators thereof’. The Delalic Appeals Chamber found that ‘[t]he principle that
military and other superiors may be held criminally responsible for the acts of their subordinates
is well-established in conventional and customary law’.” The Halilovic Trial Chamber further
determined that Article 7(3) of the Statute applies to all acts found in Articles 2, 3, 4, and 5. The
Tribunal applied the principle of command responsibility in the context of the duty to punish
in Strugar, which addressed the shelling of parts of the town of Dubrovnik.®

Affirmative defenses

Various affirmative defenses have been tested before the ICTY, some accepted in full, some
accepted only partially, and some rejected. The Tribunal accepted the use of an alibi defense,
although it clarified that an alibi is technically a denial of committing crime rather than an affir-
mative defense.”” The Tribunal accepted duress as a partial defense.”! Finally, the affirmative
defenses the ICTY rejected are the tu quoque defense,” involvement in a defensive operation,”
and diminished mental capacity.”
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Right to self-representation

The ICTY was faced with the difficult issue of defining the parameters of the right to self-
representation in the Milosevic case. Due to interruptions, outbursts, and delays from Milosevic,
the Appeals Chamber relied on ‘existing precedent from contemporary war crimes tribunals’ to
conclude that ‘the right to self-representation “is a qualified and not an absolute right”’.” The
Tribunal addressed the issue of whether or not the right to self-representation could be limited
based on the fact that the defendant was ‘substantially and persistently obstructing the proper and
expeditious conduct of his trial’.” The Tribunal ultimately determined that it is able to restrict
the right to self-representation based on those reasons. The Tribunal likened the right to self-
representation to the right to be tried in one’s own presence. Because Rule 80(B) of the Rules
of Procedure and Evidence permitted the Trial Chamber to remove an accused due to disruptive
conduct, it must follow that an accused may lose his or her right to self-representation if the
exercise of this right proves disruptive. When the Appeals Chamber evaluated the Trial Chamber’s
decision, the Appeals Chamber determined that the Trial Chamber did not abuse its discretion
in assigning Milosevic counsel.” The Appeals Chamber was persuaded by the fact that permitting
Milosevic to continue to represent himself might cause the trial to last for an unreasonable
amount of time or never be concluded. However, the Appeals Chamber did limit the Tribunal’s
ability to encroach on the right to self-representation. Any restrictions on Milosevic’s right to
self-representation had to ‘be limited to the minimum extent necessary to protect the Tribunal’s
interest in assuring a reasonably expeditious trial’.”® The Appeals Chamber ordered that the Trial
Chamber ‘steer a careful course’ between safeguarding Milosevic’s right to represent himself and
the ICTY’s interest in expeditiously resolving its cases.”

The International Criminal Tribunal for Rwanda

On 8 November 1994, just 18 months after the creation of the Yugoslavia Tribunal, the Security
Council established the International Criminal Tribunal for Rwanda (ICTR).*" This development
was in response to systematic killings of Tutsi and moderate Hutu men, women, and children in
1994, amounting to around 800,000 victims.®! Several thousand people were massacred,
mutilated, buried alive, and raped. The Special Rapporteur for Rwanda of the United Nations
Commission on Human Rights detailed specific atrocities, such as a street being covered with
corpses for an entire kilometer on 10 April; common graves filled with several hundred victims,
some still alive; and summary executions.®

Only months after the atrocities occurred, the Security Council established the ICTR by
Chapter VII Resolution. The Tribunal’s Statute is annexed to Security Council Resolution 955.
Although the post-conflict government of Rwanda had initially requested the establishment of
the Rwanda Tribunal, it ended up voting against the Tribunal as one of the non—Permanent
Members of the Council because of the absence of the death penalty in the Tribunal’s Statute.
Thus, the mode of establishment was important because it obligated neighboring countries to
which perpetrators had fled, as well as the Rwandan government itself, to cooperate fully with
the Tribunal.

In contrast to the process for establishing the Yugoslavia Tribunal, the Security Council did
not request the UN Secretary-General or the Office of Legal Aftairs to submit a Statute for the
Rwanda Tribunal.® Instead, the Council came up with its own draft, closely mirroring the
Yugoslavia Tribunal’s Statute, with some notable departures. For example, the Rwanda Tribunal’s
Statute provided for temporal jurisdiction for the period of 1 January 2004 to 31 December
2004, whereas the ICTY’s temporal jurisdiction has no end date. In addition, the ICTR Statute
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stipulated that the Tribunal had jurisdiction over crimes committed in internal armed conflict,
while at the same time excluding jurisdiction over crimes committed in an international armed
conflict. The Prosecutor of the Yugoslavia Tribunal would serve also as Chief Prosecutor of the
Rwanda Tribunal, assisted by a Deputy Prosecutor whose office would be at the Tribunal’s
headquarters in Africa. The two tribunals would share a single Appeals Chamber in The Hague,
while the Trial Chambers of the Rwanda Tribunal would be in Africa.

In making the decision to set up the ICTR’s headquarters in Arusha, Tanzania, the Security
Council took into consideration the February 2005 report of the Secretary-General, which
considered, among other things, administrative efficiency, proximity to witnesses, and economic
costs.* Therefore, the Tribunal’s location is outside of Rwanda because of security concerns.

The Judges adopted the Rules of Procedure and Evidence pursuant to Article 14 of the
ICTR Statute. The Tribunal consists of three organs: (1) the Trial and Appeals Chambers, (2) the
Oftice of the Prosecutor, and (3) the Registry.

Current statistics

As of December 2009, no detainees are still awaiting trial or awaiting transfer. The cases of eight
accused are pending appeal. Twenty-three accused are currently serving their sentences, 14 in
Mali and nine in Benin. Eight individuals have been acquitted. Two cases of two accused have
been transferred to the national jurisdiction of France: Munyeshyaka and Bucyibaruta.*

Temporal and territorial jurisdiction

The ICTR only prosecutes individuals for crimes committed between 1 January 1994 and 31
December 1994.% Jurisdiction ratione personae is limited primarily to crimes committed by
Rwandans in Rwanda or neighboring states. The Tribunal may also prosecute non-Rwandans
if they committed crimes within Rwanda’s borders. Jurisdiction ratione materiae is limited
to genocide, crimes against humanity, and violations of Article 3 common to the Geneva
Conventions and of Additional Protocol I1.¥

Crimes covered by the ICTR Statute

The prosecutable crimes are listed in the ICTR Statute. Similar to the ICTY Statute, the ICTR
Statute also requires that each accused be individually responsible for a crime before he or she
can be convicted for it. The Kayishema and Ruzindana Trial Chamber determined that, in order
to establish individual criminal responsibility under Article 6(1), there must be a demonstration
that (1) the conduct for the accused contributed to the commission of an illegal act, and (2) the
accused had awareness of his participation in a crime.® Crimes must have been completed
before the crime can give rise to criminal responsibility because Article 6(1) does not criminalize
inchoate offenses.* The exception to this is that there is attempt liability for the crime of
genocide.

Genocide

The crime of genocide can be found in Article 2 of the ICTR Statute. The Statute defines geno-
cide as any one of the following acts committed with intent to destroy, in whole or in part, a
national, ethnical, racial, or religious group: (1) killing members of the group; (2) causing serious
bodily or mental harm to members of the group; (3) deliberately inflicting on the group
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conditions of life calculated to bring about its physical destruction, in whole or in part; (4)
imposing measures intended to prevent births within the group; or (5) forcibly transferring children
of the group to another group.” Article 2 goes on to make the following acts punishable: (1)
genocide; (2) conspiracy to commit genocide; (3) direct and public incitement to commit
genocide; (4) attempt to commit genocide; and (5) complicity in genocide.”

To prove that an accused committed the crime of genocide, the Prosecution must establish
the following elements beyond a reasonable doubt: (1) the accused committed one of the acts
listed in Article 2(2) of the Statute and (2) the act ‘was committed against a specifically targeted
national, ethnical, racial, or religious group, with the specific intent to destroy, in whole or in part,

92

that group’.”? The Tribunal recognized that the prohibition of genocide is jus cogens and found in

customary international law.”

Crimes against humanity

Article 3 of the Statute gives the ICTR jurisdiction over crimes against humanity. Article 3 states
that the Tribunal has ‘the power to prosecute persons responsible for the following crimes when
committed as part of a widespread or systematic attack against any civilian population on national,
political, ethnic, racial or religious grounds: (a) murder; (b) extermination; (c) enslavement;
(d) deportation; (e) imprisonment; (f) torture; (g) rape; (h) persecutions on political, racial and
religious grounds; and (i) other inhumane acts’.”* Crimes against humanity have four elements.
The enumerated acts must be (1) inhumane in nature and character, causing great suffering, or
serious injury to body or to mental or physical health; (2) part of a widespread or systematic attack;
(3) committed against civilians; and (4) committed on one or more discriminatory grounds.”

In order to be responsible for crimes against humanity, a perpetrator must ‘understand the
overall context of his act’.”® In other words, he must have knowledge, actual or constructive, that
his act is part of a widespread or systematic attack on a civilian population. Notably, an accused
does not need to act with discriminatory intent, except for the crime of persecution, in order to
be responsible for a crime against humanity.”” The Tribunal can hold both state and non-state
actors responsible for crimes against humanity.”

War crimes

Article 4 of the Statute gives the Tribunal jurisdiction over war crimes. These include, but are not
limited to, the following:‘(a) violence to life, health and physical or mental well-being of persons,
in particular murder as well as cruel treatment such as torture, mutilation or any form of corporal
punishment; (b) collective punishments; (c) taking of hostages; (d) acts of terrorism; (e) outrages
upon personal dignity, in particular humiliating and degrading treatment, rape, enforced prostitu-
tion and any form of indecent assault; (f) pillage; (g) the passing of sentences and the carrying out
of executions without previous judgment pronounced by a regularly constituted court, atfording
all the judicial guarantees which are recognized as indispensable by civilized peoples; (h) threats
to commit any of the foregoing acts’.

The Security Council included provisions from international instruments in the ICTR Statute,
some of which were not considered customary international law at the time of the drafting of
the Statute, which makes the ICTR Statute more expansive than the ICTY Statute.” The ICTR
concluded that Common Article 3 of the Geneva Conventions was customary international law.
However, it determined that only portions of Additional Protocol II constituted
customary international law. Further, all of the crimes specifically listed in Article 4 of the Statute
were determined to be customary international law.
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The Kayishema and Ruzindana Trial Chamber took a different approach, noting that Rwanda
was a party to the Conventions and that the Conventions were in force prior to the events giving
rise to the establishment of the Tribunal.'” Furthermore, ‘all the offences enumerated in Article
4 of the Statute, also constituted crimes under the laws of Rwanda’, and the Rwandan Patriotic
Front (RPF) even admitted to the International Committee of the Red Cross that it was bound
by the rules of International Humanitarian Law.'"!

The elements of a breach of Common Article 3 or Protocol II is (1) a non-international
armed conflict must exist; (2) a link must exist between the armed forces and the accused; (3) the
crimes must be committed within the ratione loci and ratione personae of the Tribunal; and (4) a
nexus must exist between the crime and the armed conflict.'” The Akayesu Appeals Chamber

did not require a showing of the second element.'”

The ICTR’s interpretation of specific international law issues: rape, torture,
command responsibility, and equality of arms

Rape

The ICTR was the first international tribunal to find an accused guilty of rape both as a part of
genocide and as a crime against humanity. The Tribunal defined rape as a physical invasion of a
sexual nature committed on a person under coercive circumstance.'® The Tribunal found that
rape could be an instrument used to commit genocide because ‘sexual violence can form an
integral part of the process of destruction of a group’.!® The Akayesu Trial Chamber determined
that the sexual violence targeted at Tutsi women contributed to the destruction of the Tutsi
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group as a whole."” The Akayesu court also found that rape can be punishable as a crime against

humanity.

Torture as a crime against humanity

The Tribunal adopted the definition of “torture” found in the United Nations Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.'” In addi-
tion to this definition, torture is a crime against humanity if the torture was a part of a wide-
spread or systematic attack against civilians and launched on discriminatory grounds.'™ When
torture is considered a crime against humanity, there is no ‘public official’ requirement.'” The
Akayesu Trial Chamber found that rape can constitute torture ‘when inflicted by or at the insti-
gation of or with the consent or acquiescence of a public official or other person acting in an

official capacity’."?

Command responsibility

The ICTR Statute explains, in Article 6(3) and (4), that a superior can be responsible for the acts
of his or her subordinate. Interestingly, the Kayishema and Ruzindana Trial Chamber explained
that it is possible to find a person individually responsible for a crime and also responsible
through command responsibility.'"! The forms of responsibility are not mutually exclusive. The
elements of command responsibility include ‘(1) the existence of a superior-subordinate relation-
ship of effective control between the accused and the perpetrator of the crime; and, (ii) the
knowledge, or constructive knowledge, of the accused that the crime was about to be, was being,
or had been committed; and, (iii) the failure of the accused to take the necessary and reasonable

measures to prevent or stop the crime, or to punish the perpetrator’.'?
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The Nahimana, Barayagwiza, and Ngeze Trial Chamber found that Nahimana and Barayagwiza
had superior responsibility for particular radio broadcasts. Barayagwiza was consequently found
guilty of genocide pursuant to Article 6(3) because of his control over the radio broadcasts.'” He
was additionally found guilty of genocide through command responsibility for his control over
a political party, CDR, which promoted extermination of the Tutsi.'"*

Equality of arms

Article 20 of the Tribunal’s Statute requires equality of arms between the Prosecution and the

Defense. This does not require that each party have the same material resources.'” Rather, it

requires a judicial body to ensure ‘that neither party is put at a disadvantage when presenting its
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case’.

Winding up the ICTR

In May 2005, the Tribunal established Rule 11bis in its Rules of Procedure and Evidence to
facilitate the transfer of cases to competent jurisdictions. Rule 11bis provides that the Trial
Chamber may refer a case to a competent national jurisdiction at the request of the Prosecutor
or propio motu.""” The highest profile cases, however, cannot be transferred. Cases may be trans-
ferred to a country where the crime was committed, the country where the accused was arrested,
or any other state with jurisdiction that is ‘willing and adequately prepared to accept such
a case’.!®

In order to transfer a case, the ICTR must ensure that the accused will receive a fair trial in
the receiving state’s courts and that the death penalty will not be imposed.""” The ICTR
Prosecutor has the ability to revoke jurisdiction if necessary and can monitor the national court
proceedings.'” The Prosecutor has requested the referral of eight cases to national courts, and
only two have been successfully referred.'?!

Conclusion

The establishment of the Yugoslavia Tribunal and the Rwanda Tribunal in the early 1990s initi-
ated a new era of accountability for the international community. As described in other chapters
of this book, the successful operation of these first international tribunals since Nuremberg and
Tokyo led to the creation of hybrid international tribunals for Sierra Leone, Cambodia, and
Lebanon, and ultimately to the establishment of the permanent International Criminal Court.
The rules and jurisprudence of the ICTY and ICTR are at the core of an emerging Inter-
national Criminal Law jurisprudence. Although there are slight deviations in the case law of the
different tribunals, each tends to accord substantial weight to the holdings and analysis of its
sisters. Together, there has been such a proliferation of judgments and rulings arising from the
several tribunals that International Criminal Law is recognized as the fastest developing area in
all of international law.

Notes

1 Michael P. Scharf is the John Dever Drinko-Baker & Hostetler Professor of Law and Director of the
Frederick K. Cox International Law Center at Case Western Reserve University School of Law.

2 Margaux Day is a federal judicial clerk for Judge Solomon Oliver, Jr, Federal District Court for the
Northern District of Ohio, and is an Adjunct Professor at Case Western Reserve University School
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The International
Criminal Court

David Scheffer

The development of international criminal law during the 21st century will arise primarily out of
the jurisprudence of the permanent International Criminal Court located in The Hague. The other
tribunals covering specific regional situations in the Balkans, R wanda, Sierra Leone, and Cambodia
have established a rich body of procedural and substantive law and will continue to do so for several
more years until their mandates and responsibilities expire. But the future lies mostly with the work
of the International Criminal Court and, significantly, the deep influence it increasingly will have
in generating new national laws and domestic trials for the prosecution of alleged war criminals.

The rationale for negotiating the establishment of the International Criminal Court during
the 1990s emerged from several developments that finally enabled the international community
to arrive at a level of comfort with the prospect of a permanent tribunal. In previous stages of
the 20th century following World Wars I and II, there had been serious proposals for an inter-
national criminal court to prosecute the types of leading war criminals who had caused so much
death and destruction during those wars. But significant political obstacles prevented the project
from proceeding each time it was proposed.' The international military tribunals at Nuremberg
and Tokyo set examples that many thought could be replicated for a permanent court. The Cold
War intervened to put the idea into deep freeze, as did a decades-long project for the Inter-
national Law Commission to arrive at a definition for the crime of aggression before deciding
how to build such a court. The definitional endeavor finally produced a UN General Assembly
resolution in 1974 defining an act of aggression between countries (but not the crime of aggression
for purposes of individual criminal responsibility).?

In 1989, Trinidad and Tobago proposed that the International Law Commission consider
creation of an international criminal court to bring drug traffickers to justice. Other govern-
ments proposed that such a court’s mandate be expanded to include international terrorists. The
international drug cartels and terrorist groups had created judicial challenges throughout the
1980s.° Then, as the atrocities in the Balkans took their terrible tolls in 1991 and 1992, the origi-
nal concept of a court to prosecute perpetrators of genocide, crimes against humanity, war
crimes, and aggression (‘atrocity crimes’)* came to the fore again in the drafting work of the
International Law Commission.

The draft statute approved by the International Law Commission in 1994 covered the four
atrocity crimes and added exceptionally serious treaty crimes of international concern, including
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drug trafficking and international terrorism.> Under the Commission’s draft, states parties to the
statute of the permanent court automatically would be subject to genocide investigations and
prosecutions. The preconditions for charges of aggression, war crimes, and crimes against humanity
would be the acceptance of the Court’s jurisdiction by the state that had custody of the accused
and by the state on whose territory the crime was committed. Additionally, the crime of aggres-
sion could not be prosecuted without a prior determination by the Security Council that the
state of nationality of the accused had committed an act of aggression. Further, no crime that
arose from a situation being dealt with by the UN Security Council as a threat to or breach of
the peace or an act of aggression as determined by the Council under Chapter VII of the UN
Charter could be prosecuted without the express approval of the Council. A state party to the
statute could declare its acceptance of specific treaty crimes, like drug trafficking and terrorism,
and thus enable the court to prosecute its nationals for such crimes.

The work of the International Law Commission was admirable, but it was not sufficient to
convince governments to rush towards adoption of the draft statute. That required inter-
governmental negotiations that commenced in early 1995, under the authority of the UN
General Assembly, and used the Commission draft as a template.® There was momentum behind
the venture because many governments, particularly those on the Security Council, began to
suffer ‘tribunal fatigue’ over the financial and political costs of creating ad hoc UN criminal
tribunals for the atrocities that burdened so many regions of the world. There was considerable
logic underpinning a permanent court that would provide greater efficiencies in addressing the
investigation and prosecution of atrocity crimes.

For three and one-half years a majority of the worlds governments sent legal experts and
diplomats to several multi-week sessions annually to negotiate the provisions of the statute for
the International Criminal Court. They agreed to go to Rome to finish the statute in the
summer of 1998 and, after five intensive weeks of negotiations, a final text emerged on 17 July.”
The Rome Statute of the International Criminal Court was adopted by an overwhelming
majority of votes when 120 governments approved the final text, 21 abstained, and seven voted
‘no, including the United States, the People’s Republic of China, and Israel. The United States
had long sought the establishment of the International Criminal Court but found certain provi-
sions in the final text, particularly relating to the preconditions for jurisdiction, unacceptable.®
China objected to the statute’s coverage of non-international armed conflicts. Israel rejected the
definition of one particular war crime pertaining to the indirect transfer of an occupying power’s
civilian population into the territory it occupies.

Critical supplemental documents were successfully negotiated at the United Nations for
several years after the Rome Conference. They included the Rules of Procedure and Evidence
and the Elements of Crimes (both of which were adopted by consensus, including by the United
States, China, and Israel),” the Negotiated Relationship Agreement between the International
Criminal Court and the United Nations,'’ and the Agreement on Privileges and Immunities."!
By April 2002 more than 60 nations had ratified the Rome Statute and that permitted the Court
to become operational on 1 July 2002. By 2010, 113 countries had ratified the Rome Statute. All
European and South American countries had joined the Court, while 31 African, 17 Asian and
Pacific, and 13 North American and Caribbean nations had become members. Two of the five
permanent members of the Security Council-—namely, the United Kingdom and France—were
states parties. The Court was investigating atrocity crimes and initiating prosecutions of suspects
in five situations: Uganda, the Democratic Republic of the Congo, Darfur (Sudan), the Central
African Republic, and Kenya. A total of 23 accused had been indicted, with five of them in cus-
tody and either in pre-trial or trial proceedings in The Hague. The prosecutor was reviewing
other situations in such state parties as Chad, Colombia, Georgia, and Afghanistan, as well as
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Palestine for the purpose of possibly seeking authority to investigate one or more
of them.

Structure of the Court

The International Criminal Court is a treaty-based tribunal, meaning that its existence derives
from an international treaty, the R ome Statute, which governments ratify or accede to and under
which they enjoy certain rights and are obligated to perform designated duties. The Court was
not established by and is not an organ of the Security Council like the International Criminal
Tribunals for the formerYugoslavia and Rwanda. Nor is the International Criminal Court of the
hybrid character of either the Special Court for Sierra Leone or the Extraordinary Chambers in
the Courts of Cambodia, both of which have treaty relationships with the United Nations.'”? The
Negotiated Relationship Agreement between the International Criminal Court and the United
Nations establishes means of cooperation between the two institutions and confirms the uniquely
crafted role of the Security Council in the Court’s operations. But the independence of the Court
is a paramount characteristic of its existence.

The Court has four organs: the judicial chambers, the presidency, the prosecutor, and the
registry. There are 18 judges elected by majority vote of the Assembly of States Parties for terms
of nine years (except for some who had lesser terms in the beginning of the Court). No two
judges can share the same nationality, each must be a citizen of a state party, and each judge must
have experience either in criminal law or international law."* They are divided among the
Pre-Trial Chamber, Trial Chamber, and Appeals Chamber. The president of the Court is a judge
elected by majority vote among the judges, as are the first and second vice-presidents of the
Court." The initial president, serving two consecutive terms of three years each, was Judge
Philippe Kirsch of Canada. The first individual elected by the states parties as prosecutor of the
Court for a nine-year term was Luis Moreno Ocampo from Argentina. His first deputy prosecutor
was Serge Brammertz from Belgium, who was succeeded in 2004 by Fatou Bensouda of the
Gambia. The administrative arm of the Court, the registry, was first headed by Bruno Cathala
from France and later by Silvana Arbia of Italy. There is a very active defense bar that represents
defendants before the Court, and an Office of Public Counsel for the Defence to assist in
the early stages of representation and provide support to the defense teams. There is also an
Oftfice of Public Victims to provide similar assistance to victims and their legal representatives
before the Court.

The Assembly of States Parties of the Court consists of all of the nations that have ratified or
acceded to the Rome Statute. They meet periodically to elect Court officials, to approve the
budget of the Court, and to undertake other administrative oversight functions.'> The Assembly
has authority to remove Court officials and to vote on amendments to the Rome Statute and to
the Rules of Procedure and Evidence and the Elements of Crimes. The Rome Statute mandated
the Assembly to hold a review conference on the Rome Statute and to consider amendments to
it seven years after the treaty’s entry into force. States parties converged on Kampala, Uganda, in
mid-2010 for that purpose. Article 112(4) empowers the Assembly to create an independent
oversight mechanism for inspection, evaluation, and investigation of the Court. The Assembly
was considering such an initiative in 2010.

There are four categories of jurisdiction that frame the work of the International Criminal
Court. They cover jurisdictional regimes relating to subject matter (the crimes that can be
investigated and prosecuted),'® personal (individuals who fall under the Court’s scrutiny),"” ter-
ritorial (where the crimes are committed),” and temporal (the time frame during which the
Court can consider the commission of crimes in any particular situation)."” One of the prosecutor’s
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earliest challenges is to construct the matrix of jurisdictional opportunities and obstacles that will
determine whether the situation of atrocity crimes and suspected perpetrators of them fall within
the Court’s overall jurisdiction for purposes of investigation and prosecution.

Subject matter jurisdiction

The subject matter jurisdiction of the Court is set forth in Articles 5 through 8 of the Rome
Statute. It consists of the atrocity crimes described earlier: aggression, genocide, crimes against
humanity, and war crimes. The crime of aggression, identified in Article 5, was defined and the
manner of its referral to the Court was finalized in Kampala in 2010. There were years of nego-
tiation leading to Rome on whether and how to define aggression and determine the procedure
by which the Court would be seized with the crime. Despite the heritage of prosecuting crimes
against the peace (or aggression) before the Nuremberg and Tokyo International Military
Tribunals following World War II, debate ensued in the negotiations for the International
Criminal Court over whether the definition for aggression should be wider than simply wars of
aggression that result in the occupation of foreign territory. Governments also diverged on
whether the Security Council must first determine an act of aggression has occurred between
states before the Court can investigate the crime of aggression by particular individuals.
Nonetheless, the crime of aggression was included in the Rome Statute with the expectation
that in the future both definitional and referral issues could be ironed out to ‘activate’ the crime
with relevant amendments to the Rome Statute.?

The crime of genocide in the Rome Statute has its roots in the 1948 Genocide Convention.?'
Negotiators recognized they were on very safe ground in relying upon the Convention’s
definition of genocide, given the 130 countries that had ratified the treaty by the mid-1990s.The
statutes of the International Criminal Tribunals for the former Yugoslavia and Rwanda had
recently relied on the Convention definition, and that constituted an important contemporary
precedent upon which to build.?? However, in contrast to the tribunal statutes and the Convention
itself, the Rome Statute does not identify the four punishable ‘other acts’ of genocide: namely,
the forms of participation consisting of conspiracy to commit genocide, direct and public incite-
ment to commit genocide, attempt to commit genocide, and complicity in genocide. Negotiators
considered that these ‘other acts’ are better designated within the modes of participation defined
for all of the atrocity crimes of the Rome Statute in Article 25 of that document.” Indeed,
Article 25(e) ensures that direct and public incitement to commit genocide is criminalized, thus
reaffirming the Convention’s original construct. However in the drafting of the Rome Statute,
the inchoate crime of conspiring to commit genocide was eliminated. The prosecutor sought his
first genocide charge in the indictment of Sudan President Omar al-Bashir regarding the Darfur
situation, but a split Pre-Trial Chamber approved only charges covering war crimes and crimes
against humanity.* The Appeals Chamber instructed the Pre-Trial Chamber to review the evi-
dence on genocide to determine whether the prosecutor had a “reasonable basis” to believe the
crime had been committed.”

Article 7 of the Rome Statute provides the most extensive and well-defined listing of crimes
against humanity of any of the tribunal statutes of the 1990s. The codification of crimes against
humanity was no easy task for the negotiators as there was no international convention to draw
upon and there were only the relatively limited precedents of the Nuremberg and Tokyo Tribunal
charters and of the statutes of the International Criminal Tribunals for the former Yugoslavia
and Rwanda. There had never been a gathering of the international community to determine
precisely what acts constituted crimes against humanity and how they should be defined for
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purposes of individual criminal responsibility. That task was completed in Rome in the summer
of 1998.

The first step was to establish a significant threshold of conduct to trigger the Court’s
jurisdiction over this category of crimes. Negotiators settled on a magnitude and knowledge test
of ‘widespread or systematic attack directed against any civilian population, with knowledge of
the attack ... ?° That was further defined as ‘a course of conduct involving the multiple commis-
sion of acts referred to in paragraph 1 [of Article 7] against any civilian population, pursuant to
or in furtherance of a State or organizational policy to commit such attack ...”* Thus, multiple
actions carried out as part of a leadership-driven policy need to be established, alongside the
defendant’s knowledge about the actual attack on the civilian population, in order to charge
crimes against humanity.*

The Rome Statute expands the list of crimes against humanity beyond the conventional
categories of murder, extermination, enslavement, deportation, imprisonment, torture, rape,
persecutions on political, racial, and religious grounds, and other inhumane acts. In addition to
those crimes, Article 7 criminalizes forcible transfer of population, severe deprivation of physical
liberty in violation of fundamental rules of international law, sexual slavery, enforced prostitution,
forced pregnancy, enforced sterilization, or any other form of sexual violence of comparable
gravity. It further lists as crimes against humanity persecution on national, ethnic, cultural, gender,
or other grounds that are universally recognized as impermissible under international law. But an
act of persecution must be connected to any one or more of the other acts designated as crimes
against humanity or to the crime of genocide under Article 6 or to war crimes defined in Article 8.
With the crime of aggression set to be activated in 2017 under the Rome Statute, it may be pos-
sible to link persecution to that atrocity crime as well. Ethnic cleansing, while not a crime per se
under the Rome Statute, arises from acts of persecution that are conducted with discriminatory
intent and involve the commission of any of the other criminal acts under the Statute.” The
additional crimes against humanity in the Rome Statute include enforced disappearance of per-
sons and the crime of apartheid. ‘Other inhumane acts’ are codified as being ‘of a similar charac-
ter [to the other crimes against humanity] intentionally causing great suffering, or serious injury
to body or to mental or physical health.*’

Many of the Rome Statute’s crimes against humanity are defined in greater detail in Article
7(2), an exercise intended to fill gaps not otherwise covered by treaty law. For example, arriving
at a definition for ‘forced pregnancy; a crime committed during the Balkans conflict of the early
1990s, took considerable time during the negotiations.” The influence of religious lobbying was
reflected in how negotiators agreed that the definition for ‘forced pregnancy’ should not be
interpreted ‘as affecting national laws relating to pregnancy’ and how the term ‘gender, which is
used as a category of discriminatory conduct for the crime of persecution, can refer only ‘to the
two sexes, male and female, within the context of society. Thus, at least in theory, widespread or
systematic persecution based on other types of possible gender discrimination (gays, transvestites,
bisexuals) might not qualify as a crime against humanity under the Rome Statute. Similarly,
‘enforced disappearance of persons’ required prolonged discussion to ensure that its definition
would provide a comprehensive framework for criminal prosecution.*

The subject matter jurisdiction of war crimes covers a wide range of criminal conduct during
either international or non-international armed conflicts. Article 8 of the Rome Statute pro-
vides a far more extensive listing and definitions of war crimes than found in earlier tribunal
charters and statutes.”> However, the gravity test is uniquely established to point towards the
probability, but not the absolute requirement, that the war crime be ‘committed as part of a plan
or policy or as part of a large-scale commission of such crimes.” This is largely because in the
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relatively long history of war crimes codification, any violation of, for example, the Geneva
Conventions should be well known to soldiers as a war crime. If soldiers were to begin to con-
sider some violations as too insignificant to attract prosecution, then the discipline afforded by
the Geneva Conventions might be undermined. Negotiators of the Rome Statute struggled
with this dilemma because the International Criminal Court is designed to investigate and pros-
ecute primarily leadership crimes of significant magnitude and not the isolated ‘grave breach’ (as
that violation is defined in the Geneva Conventions) of a foot soldier dealing with civilians or
the wounded or guarding prisoners of war. The answer was found in a negotiated formula, by
stating in Article 8(1) that the Court shall have jurisdiction over war crimes ‘in particular when
committed as part of a plan or policy or as part of a large-scale commission of such crimes’
(emphasis added). This particularity requirement, if it might be called that, has become the stan-
dard for war crimes prosecutions before the Court.*

In addition to the grave breaches and Article 3 common violations of the Geneva
Conventions, Article 8 establishes two fairly long lists of ‘serious violations of the laws and cus-
toms, one applicable for international armed conflicts and a shorter one for non-international
armed conflicts (such as civil wars). These particular war crimes constituted in 1998 what the
negotiators viewed as the embodiment of customary international law for which individuals
could be prosecuted.” They were drawn from The Hague Conventions, Geneva Conventions,
Geneva Protocols of 1977, and modern practice that had essentially accelerated recognition of
certain conduct as criminal. The latter included attacks on the personnel or assets of humanitar-
ian organizations or UN peacekeepers, enforced prostitution, and forced pregnancy. The fact that
serious violations identified for non-international armed conflicts are fewer in number than
those for international armed conflicts in the Rome Statute reflected negotiators’ conservative
approach to the exercise. They wanted to make a persuasive case under customary international
law for the listed war crimes rather than follow the logic that there should be no distinction
between criminal conduct in one type of armed conflict and the identical conduct in another
type of armed conflict.”*® The objective of the Rome Statute was to reflect customary inter-
national law with respect to individual criminal responsibility as of the summer of 1998 and not
to legislate new law in the process.

Yielding to pressure from such states as China, negotiators carved three caveats into the war
crimes provisions: First, regarding non-international armed conflicts, the Court will not investi-
gate and prosecute crimes arising from ‘situations of internal disturbances and tensions, such as
riots, isolated and sporadic acts of violence or other acts of a similar nature Second, the character
of the internal armed conflict must be of ‘protracted’ duration and ‘between governmental
authorities and organized armed groups or between such groups.”” Third, nothing the Court
does to investigate violations of the laws and customs applicable in armed conflicts can affect the
government’s responsibility for law and order or to defend the unity and territorial integrity of
the state ‘by all legitimate means.* These caveats potentially and purposely create a wide range
of situations of armed violence and war crimes within a society that would not fall within the
subject matter jurisdiction of the Court.

The Court has approved indictments based in significant part on charges of war crimes. The
trial of the Court’s first defendant, Thomas Lubanga Dyilo, is centered on the war crime of con-
scripting or enlisting children under the age of 15 years into armed forces or groups or using
them to participate actively in hostilities in the Democratic Republic of the Congo.” Other
defendants have been charged with the same offense or other war crimes such as rape, pillage,
murder of civilians who took no active part in hostilities, destruction of civilian property, direct
attacks against a civilian population, cruel treatment of civilians, and intentional direct attacks
against a peacekeeping mission.
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Personal, territorial, and temporal jurisdiction

The three other types of jurisdiction—personal, territorial, and temporal—are intertwined in
the Rome Statute. They should be examined alongside how situations are referred to the Court.
In the latter respect, atrocity crime situations (not individual cases) can be referred by the Security
Council under a UN Charter Chapter VII resolution, by a state party, or by the prosecutor pro-
vided the Pre-Trial Chamber approves.*” Once a situation has been referred to the Court, the
prosecutor has the sole authority to investigate individual suspects and seek indictments against
any of them in connection with the referred situation.

Provided that a situation has been referred to the Court, it can exercise its jurisdiction over
the citizens of any state party to the Rome Statute who are identified as having committed any
of the atrocity crimes in the referred situation. If such crimes were committed on the territory
of a state party, then the Court can also exercise jurisdiction over any individual perpetrator of
such crimes from a non-party state (unless the temporal jurisdiction argument set forth below
prevails).*! If a non-party state files a declaration with the registrar of the Court consenting to
jurisdiction over a particular situation of atrocity crimes, then, provided there is a referral of the
situation to the Court, the citizens of that non-party state can be investigated by the Court for
commission of such crimes. Nationals of other non-party states who commit atrocity crimes
relating to the situation on the declaring non-party’s territory can also be investigated.* Finally,
if the Security Council refers a situation to the Court for investigation and prosecution, then any
individual, whether of state party or non-party state nationality, who is linked to the referred
situation may fall within the Court’s personal jurisdiction, although the Council’s decision in the
Darfur situation to limit the mandate regarding personal jurisdiction is controversial.*

Three of the situations before the Court in 2010—Uganda, Democratic Republic of the
Congo, and the Central African R epublic—were self-referred by the state party on the territory
where the atrocity crimes occurred.* A fourth situation, Darfur, concerned atrocity crimes on
the territory of a non-party state, Sudan, committed by citizens of that country. The Darfur situ-
ation arrived before the Court because the Security Council referred it under Chapter VII
authority, as authorized by Article 13(b) of the Rome Statute.* A fifth situation, Kenya, was initi-
ated by the prosecutor proprio motu and the Pre-Trial Chamber authorized the commencement
of an investigation in 2010.*

That hard case might arise when temporal jurisdiction is considered. The four self-referred
and proprio motu situations concerned alleged atrocity crimes committed after each of the coun-
tries had ratified the Rome Statute. Article 11(1) of the Rome Statute states that the Court
exercises jurisdiction only over atrocity crimes committed following the entry into force of the
Rome Statute, which was 1 July 2002. However, Article 11(2) addresses temporal jurisdiction for
states that ratify the Rome Statute after that date, and permits the Court to ‘exercise its jurisdic-
tion only with respect to crimes committed after the entry into force of this Statute for that State,
unless that State [as a non-party State| has made a declaration under article 12, paragraph 3’

One might argue that when read in conjunction with other provisions of the Rome Statute,
a non-party national cannot be investigated and prosecuted unless either the suspect’s state of
nationality accepted the Court’s jurisdiction with an Article 12(3) declaration or the Security
Council referred the relevant situation to the Court under Chapter VII authority.”’ The possibil-
ity could arise, under this theory, where a non-party national commits an atrocity crime on the
territory of a state party and cannot be prosecuted by the Court unless the Security Council
refers the situation or the suspect’s government files an Article 12(3) declaration.

The alternative view would be that Article 12’s preconditions to jurisdiction trump other
provisions of the Rome Statute so as to neutralize temporal jurisdiction conditionality. After all,
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there would be little point to the two alternative preconditions, one being commission of the
atrocity crime on the territory of a state party, if it were meant to cover only state party nationals
involved in the commission of the crime. However, the simple fact that Article 126(1) of the
Rome Statute states that it will not enter into force for any nation joining the Court after 1 July
2002, until 60 days after that state’s ratification, accession, acceptance, or approval of the treaty
only makes common sense if that procedure relates to the liability of the state’s nationals.

Otherwise, if every state’s nationals (and thus the entire population of the world) are pre-
sumed to be potentially covered by the Court’s jurisdiction since 1 July 2002 for atrocity crimes
committed on the territories of states parties, there would be no incentive for states to join the
Court as such an act simply would confirm jurisdiction existing over its nationals since 1 July
2002.What would be the point of becoming a state party if that country’s nationals already were
subject to the Court’s jurisdiction since its opening day? A primary purpose of Article 126(2) is
to assure a non-party state that its nationals would nof be subject to the jurisdiction of the Court
prior to such state joining the Court, thus ensuring that the nation’s past sins are not fair game
for the Court to investigate. The state joins the Court knowing it does so with a clean slate,
focusing on the conduct of its nationals in the future (and not the past). No nation that has
become a state party to the Court after 1 July 2002 has conceded the liability of its nationals
prior to the sixtieth day after that state ratified or acceded to the Rome Statute.*

The counter-argument to this reading of the Rome Statute is that every non-party state must
accept the reality, whether it wishes to or not, that any of its nationals who commit atrocity
crimes on the territory of a state party subject themselves not only to the domestic legal system
of that state party but also to the state party’s prior decision under the Rome Statute to delegate
prosecution of such cases to the jurisdiction of the International Criminal Court. The practical
issue remains, of course, regarding custody of such non-party nationals for the purpose of bring-
ing them to The Hague to stand trial. At some point in its practice, the Court will confront the
unique dilemma posed by this blending of personal, temporal, and territorial jurisdiction, and
when it does the judges will need to determine the parameters of the Court’s jurisdiction over
a non-party state national.

Applicable law

The Court determines the law of a case in accordance with a cascading priority of sources that
provide no surprises but may cause tension in the future when the application of international
humanitarian law collides with international human rights law. Priority sources are the Rome
Statute itself and its Rules of Procedure and Evidence and the Elements of Crimes. Of second
priority are principles of international law and, in particular, the law of armed conflict. The third
tier of application pertains to the general principles of law derived from national legal systems.*
However, the Rome Statute stipulates that ‘[t]he application and interpretation of law pursuant
to this article must be consistent with internationally recognized human rights ....*" The growing
integration of and conflict between the application of the law of war and of human rights
principles originally envisaged for relatively peaceful societies could deeply influence the Court’s
jurisprudence in years to come.

Complementarity

The International Criminal Court is designed to render international criminal justice in an
international courtroom. But it also has a primary duty to afford national court systems the initial
opportunity to investigate and prosecute individuals suspected of committing atrocity crimes in
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the situations referred to the Court. If such national initiatives are faithfully carried out, then the
Court must stand down on the particular individuals for whom justice is being or has been ren-
dered at the national level. The importance of this innovative feature of the Rome Statute cannot
be understated. In every situation referred to the Court, the prosecutor must look first to the
relevant national courts and whether they are bringing the alleged perpetrators to justice before
he or she can proceed with confidence to investigate and prosecute such individuals. The nego-
tiators of the Rome Statute labeled the procedure ‘complementarity; although that term appears
nowhere in the text of the document.The word is used to describe how the Court complements
the judicial efforts of nations. The long-term objective is to strengthen the capabilities of and
incentivize national courts to prosecute atrocity crimes and use the Court only for the hopefully
declining number of cases over the years that cannot be prosecuted elsewhere.”!

From a strictly legal perspective, complementarity describes the admissibility of cases before
the Court as covered by Articles 17, 18, and 19 of the Rome Statute. When a situation has been
referred to the Court by either a state party or by the prosecutor with the approval of the Pre-
Trial Chamber, the prosecutor must notify the nations (both states parties and non-party states)
that normally would exercise national jurisdiction over the atrocity crimes covered by the
referral.”® The notified states have one month to inform the Court that they are investigating
their nationals or others within their jurisdiction with respect to such atrocity crimes.> If such
notification is made, then the prosecutor must withdraw and permit the state to investigate for
at least six months without interference by the Court unless the prosecutor persuades the
Pre-Trial Chamber to authorize him or her to investigate because the state proves unwilling or
genuinely unable to carry out the investigation nationally.>* The Rome Statute does not require
such notification to states or deferral to national investigations when the Security Council refers
a situation to the Court. The Council would be operating under Chapter VII authority in
connection with a threat to or breach of international peace and security and thus would be
seeking the Court’s direct and immediate action to investigate and prosecute the atrocity crimes.
The Security Council can frame its resolution so as to encourage a national effort at investigation
and prosecution but it also can remain silent on the point or explicitly direct rapid action by the
Court, in either case liberating the Court to proceed full steam ahead.

Beyond the initial phase of deferral to national jurisdictions that choose to step forward and
commit to authentic investigations, the Rome Statute has a secondary level of complementarity
for each case that is prosecuted before the Court.” A case is inadmissible before the Court if a
state with jurisdiction over the case is investigating or prosecuting it, unless the state ‘is unwilling
or unable genuinely’ to carry out the investigation or prosecution. If, for example, a case has been
investigated by a state with jurisdiction over it and there is a decision not to prosecute the
suspect, the Court must withdraw unless the state’s decision resulted from ‘the unwillingness or

inability’ to genuinely prosecute the individual.*®

The Court must also stand down if the suspect
has already been tried for the same conduct, unless the national proceeding sought to shield the
individual from criminal responsibility or unless international norms of due process were
violated and ‘were inconsistent with an intent to bring the person concerned to justice.””’

However, a finding of inability in a particular case can arise only when there has been ‘a total
or substantial collapse or unavailability of [the state’s] judicial system.*® That may prove to be a
very high bar to scale on the issue of a state’s inability to investigate or prosecute a case. The pos-
sibilities may be limited to failed nations or totally devastated countries in the wake of war or
atrocities. Thus, the Court arguably is confined to a finding of inadmissibility only on grounds of
unwillingness with respect to highly developed legal systems.

A finding of unwillingness in a particular case can arise under one of three circumstances: a
national decision to shield the person from criminal responsibility or, in a manner inconsistent

75



David Scheffer

with an intent to bring the person concerned to justice, there is an unjustified delay in the
proceedings or there are proceedings that were not or are not being conducted independently
or impartially.>

There is one additional factor that can terminate the Court’s scrutiny: “The case is not of
sufficient gravity to justify further action by the Court’® The gravity test for an individual case
is a significant barrier to admissibility. It points to the probability that the Court will focus on
leadership crimes where, for example, a political, military, business, or media leader orchestrates
widespread or otherwise very significant commission of atrocity crimes by others, some of which
may be quite singular and minor in character but when combined, under the leadership of the
defendant, constitute an atrocity crime of significant magnitude.®'

General principles of law

Part 3 of the Rome Statute sets forth 12 general principles of law that guide the Court’s admin-
istration of justice. These general principles were not all drawn from customary international law
in 1998; some were heavily negotiated compromises for the unique requirements of the
International Criminal Court. For example, the principle of non-retroactivity ratione personae,
which does not hold a person criminally responsible for conduct committed prior to entry into
force of the Rome Statute and hence the operation of the Court, is one of the pillars of custom-
ary international law.** In contrast, the defense of superior orders by military or civilian leaders
set forth in Article 33 was a negotiated compromise that differs from other statutory and judicial
precedents on the subject and thus should not be regarded as customary international law.*

The International Criminal Court only investigates and brings to justice individual human
beings. It has no criminal jurisdiction over governments and therefore does not seek to establish
state responsibility in the same way that the International Court of Justice undertakes that
function, including for civil reparations claims. Nor does the International Criminal Court have
jurisdiction over organizations or corporations that may be deeply involved in the commission
of atrocity crimes, other than through the investigation and prosecution of individual members
or officers of those entities. Within the Court’s jurisdiction to examine individual criminal
responsibility, the Court must choose a mode of liability that describes how the accused
participated in the commission of the crime and determine how that mode of liability affects his
or her culpability.

The most prominent category of individual criminal responsibility before the Court in
Article 25 of the Rome Statute includes the accused as a perpetrator who, in the context of
leadership defendants before the International Criminal Court, likely would be a lead planner or
organizer of the atrocity crime and act individually or jointly ‘with another or through another
person.® The second category covers defendants who act with complicity in the commission of
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the crime. They can act either as someone who ‘orders, solicits or induces’® the crime or as a

person who ‘aids, abets or otherwise assists.%

This accomplice category can invite considerable
complexity in the deliberations of the Court. The Rome Statute does not make it easier by
failing to explicitly include some of the guideposts that have arisen in the jurisprudence of the
other tribunals. One such requirement, for example, is that the assistance must be ‘substantial’ in
character to attract liability.”’

An additional and highly significant prong of individual liability—common purpose
complicity—described in Article 25(3)(d) of the Rome Statute has helped generate a relatively
new doctrine of joint criminal enterprise’ liability oriented towards leaders of atrocity crimes
falling within the jurisdiction of the Court. ‘It assigns criminal responsibility to an individual
who, sharing in a common criminal purpose with others, contributes to the furtherance of that
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common criminal purpose with the direct intent to commit at least one crime falling within that
purpose.’® This type of liability includes circumstances where the accused can be convicted for
atrocity crimes committed by others if such crimes were reasonably foreseeable as a consequence
of the criminal plan, even though the accused originally had not intended that the particular
crime or crimes be part of the plan.

Finally, Article 25(3) of the Rome Statute provides that within several categories of individual
criminal responsibility, the mere attempt to commit an atrocity crime can attract liability.
Although this serves the deterrence value of the International Criminal Court, acts of such char-
acter are unlikely to be prosecuted very often because the prosecutor would have difficulty
meeting the gravity test in the case of an attempted commission. But the possibility certainly
remains and for good purpose: to stifle atrocity crimes in their infancy.

Perhaps the most profound principle of law in the Rome Statute is stated in Article 27, which
denies immunity from prosecution for any government official, civilian or military, and regardless
of any individual’s official capacity. While this echoes similar provisions in the Nuremberg and
Tokyo charters and the tribunal statutes of modern times,* and while the most senior officials
claiming immunity have been prosecuted before such courts, the Rome Statute represents
the first treaty codification among nations of an explicit principle of leadership liability devoid
of immunity defenses. Significantly, Article 27 was agreed to as a standing general principle
for the unknown events of the future, in contrast to specific conflicts or atrocities that already
had occurred or were occurring in connection with all other tribunals. When the Pre-Trial
Chamber approved an arrest warrant against Sudan President Omar al-Bashir in March 2009,
the Court put Article 27 to the test because, although Sudan is a non-party state, it is the object
of a Security Council referral of the Darfur situation to the Court requiring the cooperation
of Sudan.

Unique characteristics about how the Court operates

The International Criminal Court conducts its investigations and trials pursuant to a volumi-
nous body of rules set forth in the Rome Statute, the Rules of Procedure and Evidence and the
Elements of Crimes. Many of the procedures, rights, and duties found in these constitutional
documents reflect and build upon how the other tribunals of the modern era have functioned.
However, some characteristics of the Court’s operation merit particular emphasis in this
chapter.

Security Council deferral of investigation or prosecution

Article 16 of the Rome Statute recognizes the Security Council’s power to adopt an enforce-
ment resolution under Chapter VII of the UN Charter that requests that an investigation or
prosecution of a case or an overall situation not be commenced or continued for a period of
12 months, a period that can be renewed in the same manner. The origin of this provision arises
from the effort by some governments, particularly the United States, to require that all situations
be referred to the Court either by the Security Council or by a state party provided the Council
approved the referral if the situation pertained to a matter already before the Council. When the
Council oversight role was eliminated during the negotiations and the prosecutor gained the
power to initiate investigations with Pre-Trial Chamber approval, the Singapore delegation
tabled a compromise formula that codified the right of the Security Council to interrupt the
Court’s work, provided it approved a Chapter VII resolution and avoided the veto of any of its
permanent members.”'
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Article 16 was logically intended to be used in connection with referrals by state parties and
with respect to investigations launched by the prosecutor, as both held the potential of starting
judicial investigations into situations for political or other ill-founded purposes that ran counter
to the wishes of the Security Council. Where the Security Council referred a situation to the
Court, it was not anticipated that the Council would want to suspend its own requested investi-
gations and prosecutions. The purpose of Article 16 was to assuage the concerns of those delega-
tions deeply concerned about referrals by states parties or the prosecutor. Nonetheless, when the
prosecutor initiated his efforts to indict Sudan President Omar al-Bashir in July 2008, Article 16
became the focal point of a campaign to persuade the Security Council to suspend the Court’s
work on al-Bashir and perhaps others suspected or charged with atrocity crimes in the Darfur
situation. This occurred despite the fact that the Council had referred the Darfur situation to the

Court in 2005 with full knowledge that it might implicate senior leaders in the government.”

Prosecutor’s duties

When the prosecutor initiates an investigation, he or she must take into account the gravity of
the crime, the interests of the victims, and whether the investigation would serve the interests of
justice.” These are discretionary powers that the prosecutor can use either widely or narrowly to
frame the Court’s docket. However, the prosecutor’s power to investigate is heavily conditioned
by the rights of the person being questioned, including the suspect. In the latter respect, the
suspect is entitled to prior notification of the grounds on which he or she is believed to have
committed an atrocity crime and is further entitled to legal counsel prior to the initial interview
(and long before any indictment of the suspect).” The suspect is practically encouraged to remain
silent (with no inference of guilt or innocence to be drawn from such silence) despite the fact
that no criminal conduct has been charged and the prosecutor may be trying only to collect
evidence of what actually happened before determining precisely whom to indict.

The prosecutor has a duty to look for and provide exculpatory, or exonerating, evidence to
the defense team of the defendant.” This responsibility is taken seriously by the Court. In 2008
the case against Thomas Lubanga Dyilo almost collapsed because of the prosecutor’s refusal to
provide certain evidence to the defense on the grounds that it had been provided by the UN
Peacekeeping Force in the Democratic Republic of the Congo on grounds of strict confidenti-
ality. However, if such information contained exculpatory evidence, the defense would be
deprived of potentially vindicating evidence. After months of litigation over this point, with the
entire case hanging in the balance, the Court finally resolved the impasse with the disclosure of

a sufficient amount of the evidence to enable the trial to commence in 2009.7°

Summons to appear and national security information

When the Pre-Trial Chamber determines that there are reasonable grounds to believe that a
person has committed an atrocity crime, it can approve either an arrest warrant against the indi-
vidual or a summons to appear.”” The latter is a tool to encourage cooperation by the indictee
with the Court and may result in pre-trial release or mitigation of the sentence. Article 72 of the
Rome Statute ensures the protection of national security information from the Court’s scrutiny
provided a number of steps are undertaken by the state holding the information.This was a hotly
contested provision in the negotiations of the Rome Statute and recognizes the reality that gov-
ernments will not easily hand up very sensitive intelligence derived from sources that cannot be
disclosed to an international court.” However, if an impasse arises over how to handle particular
information, the Court can try to compel production of it from a state party by referring the
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dispute to the Assembly of States Parties or, if the Security Council referred the situation to the
Court, to the Council itself.”” In neither case is there any guarantee of a response or any enforce-
ment action by the Council. The more critical feature of this provision is the prohibition on the
prosecutor or defense counsel from using such information in the courtroom. While this may
limit, if not distort, the historical record being generated by the public trial, Article 72 was an
essential compromise on the gathering and use of evidence in order for many governments to
have greater confidence in the work of the Court.

Role of victims

Victims have a relatively significant role in the proceedings against defendants. They are allowed
to be represented by counsel at various stages of a trial for the purpose of obtaining reparations,
compensation, and rehabilitation.*” A special Victims and Witnesses Unit, operated by the regis-
trar of the Court, may advise on protective measures, security arrangements, counseling, and
other assistance for these critical players in any trial.*'

Insulating likely defendants from the Court

There are two means by which likely defendants before the Court can be insulated from appear-
ing in The Hague to stand trial.* The first possibility is diplomatic immunity that is binding as a
matter of international law for the state in question, thus preventing the surrender of the diplo-
mat-suspect to the Court.® At first glance, this may seem inconsistent with Article 27’s denial of
official capacity as a shield from prosecution. But that provision primarily concerns a state party’s
obligation to hold its own nationals to account before the Court. It does not address Article
98(1)’s focus, which is what a state party must do with respect to a foreign diplomat in its juris-
diction, even one suspected of committing an atrocity crime. He or she would be entitled to the
immunities long provided by international law, including the Vienna Convention on Diplomatic
Relations.** The Rome Statute does not trump those diplomatic immunities despite the seeming
inconsistency that arises between such protection and the treaty’s purpose to ensure the investi-
gation and prosecution of atrocity crimes by the nationals of states parties or when committed
on the territory of a state party. Even when the Security Council refers a situation to the Court,
that referral should not extinguish the defense of diplomatic immunity unless the Council so
stipulates in its referral resolution.

The second means of insulating an individual from the jurisdiction of the Rome Statute
would avoid the surrender of a person to the Court in the event there is a treaty between two
states prohibiting a state from surrendering a person in its custody or jurisdiction to the Court
without the consent of the state of nationality of the person’s state.® The source of this provision
is the status of forces agreement that the United States, in particular, negotiates and brings into
force with practically every nation where US military forces are deployed. The status of forces
agreement establishes how criminal matters for soldiers are managed between the ‘sending’ state
and the ‘receiving’ state. Again, Article 98(2) may not appear consistent with the rest of the
Rome Statute, as it would potentially enable perpetrators of atrocity crimes to avoid prosecution
before the Court. But the utility of status of forces agreements and UN status of mission agree-
ments on issues of criminal law for troops stationed in another country was sustained through
the years of negotiation of the Rome Statute and survived in this provision.

Unfortunately, the United States diverged from the original purpose behind Article 98(2)
when the George W. Bush administration negotiated about 100 special agreements prohibiting
surrender not only of official personnel (such as military and diplomatic personnel) to the Court
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but also of mercenaries, individuals engaged in commerce, journalists, or any private US
citizen accused of committing an atrocity crime. Such overreach from the original purpose of
Article 98(2) led to significant objections to the American agreements. Many countries feared
losing US economic and military assistance if they did not sign the document.®

High bar for amendments

Most amendments to the Rome Statute require ratification by seven-eighths of the states par-
ties.¥” That probably means that successful amendment of the treaty will take a number of years
to achieve and address issues that can attract near-consensus among the states parties. The Rome
Statute prohibits any reservations,® so the conventional means to condition an individual state
party’s obligations under a treaty are absent (although far-reaching declarations and understand-
ings have been attached to some states’ ratifications).”” A government joining the Court must
factor in the prospect that any desired modification of the treaty by amendment would be quite
problematic and difficult to achieve.

As a permanent judicial body, the International Criminal Court likely will experience peri-
ods of heavy caseloads spanning several situations of atrocity crimes and then periods where evil
rests and leaders’ strategies to ethnically cleanse an entire population, or conduct a war against
civilians rather than soldiers, or simply eliminate a racial group, miraculously subside. Through it
all, the Court embodies the constitutional framework and an evolving record of investigations
and prosecutions to render fair and well-reasoned international justice.
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6
Hybrid tribunals

Fidelma Donlon

Introduction

In response to the widespread atrocities committed during the Balkan wars and the Rwandan
genocide, in the early 1990s the Security Council established the ad hoc international criminal
tribunals for the formerYugoslavia and Rwanda under Chapter VII of the Charter of the United
Nations.' Subsequently, the Security Council was called upon to create other ad hoc tribunals to
try the massive violations of international law committed in a variety of other conflicts. How-
ever, after less than 10 years of operations a number of structural, administrative, and financial
problems plagued the international tribunals. This prompted the discussion whether there was a
more efficient and cheaper justice model to combat impunity for international crimes.”

The Security Council was not willing to create additional international criminal tribunals.
Instead the focus shifted to the United Nations Secretariat ‘to develop a model similar in form,
substance, and international legitimacy to the ad hoc tribunals, but one which respects a nation’s
vision of justice, its choice of means of bringing it about, and its ownership, at least in part, of the
judicial process’.? Thus a new generation of courts emerged which are commonly referred to as
the ‘hybrid’, ‘mixed’, or ‘internationalized’ tribunals. Although each hybrid model is distinctive,
in general many of the institutions share a number of common defining features: the hybrid
tribunals typically apply a mix of national and international law; they have a mixed staff composi-
tion—international judges, prosecutors, and experts work with their national counterparts—and,
generally they are located in the country where the atrocities were committed. One commentator
has remarked that the existing hybrid models ‘are products of judicial accountability-sharing
between the states in which they function and international entities, particularly the UN’.*

This chapter will examine seven hybrid models of justice created since the late 1990s. The
respective models are broadly divided into three categories. First, those created as part of a
United Nations territorial administration mandate: the Special Panels for Serious Crimes in East
Timor and the so-called Regulation 64 Panels in the courts of Kosovo. Secondly, the models
created by mutual agreement between the United Nations and the state concerned: the
Extraordinary Chambers in the Courts of Cambodia; the Special Court for Sierra Leone; and
the Special Tribunal for Lebanon. The third category incorporates the institutions which were
not created by the United Nations: the so-called War Crimes Chamber of Bosnia and Herzegovina
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and the Supreme Iraqi Criminal Tribunal. To consider the main hybrid characteristics of
the various models, their background; founding instruments, applicable law, jurisdiction, and
composition will be briefly analyzed.

The special hybrid panels created as part of the United Nations
administration of East Timor and Kosovo

The special panels and serious crimes unit in East Timor

In 1999, with the adoption of Resolution 1272, the Security Council established the
United Nations Transitional Administration in East Timor (UNTAET). The resolution referred
to the systematic and widespread violations of international humanitarian and human rights
law committed in East Timor after the 30 August 1999 referendum, and called on all parties to
cooperate with investigations. UNTAET had a far-reaching mandate: it was responsible for
the administration of East Timor and was ‘empowered to exercise all legislative and executive
authority, including the administration of justice’.’ In addition, by promulgating the first
UNTAET Regulation No. 1999/1, the Special Representative of the Secretary-General vested
all legislative and executive authority including the administration of the judiciary in East
Timor in UNTAET. The overall objective of the transitional administration was to build
democratic national institutions. Consequently, the internationalized Special Panels and the
Serious Crimes Unit were created as an integral part of the East Timor justice sector. They
were the first fixed hybrid panels created within national courts to try serious violations of
international law.

UNTAET Regulation No. 2000/11 defined the general organization of the courts in the
territory and established the District Court of Dili and the Court of Appeal. The District Court
was granted exclusive jurisdiction over six categories of crimes, both international and national,
committed in East Timor between 1 January 1999 and 25 October 1999.The offences enumer-
ated under Section 14 included genocide; war crimes; crimes against humanity; murder; sexual
offences; and torture. The Court of Appeal was conferred with jurisdiction to hear appeals from
the District Court. The concept of hybrid panels in the respective courts first appeared in
UNTAET Regulation No.2000/11. Pursuant to Section 10.3 and Section 15.5, the Transitional
Administrator, after consultation with the Court Presidency, was authorized to establish panels
composed of both East Timorese and international judges.

On 6 June 2000, a specific regulation governing the establishment of panels with exclusive
jurisdiction over serious criminal offences was promulgated.® Subsequently, the hybrid Special
Panels were established in the District Court in Dili and also in the Court of Appeal. Inter-
national judges were the majority of the bench: each panel consisted of three judges, one East
Timorese and two international. In cases of special importance or gravity a panel of five judges—
three international and two East Timorese judges—could be established to hear an appeal from
the District Court. The Special Panels could exercise jurisdiction irrespective of whether the
serious criminal offence was committed within the territory of East Timor; the offence was
committed by an East Timorese citizen; or the victim of the offence was an East Timorese citi-
zen. At any stage of the proceedings in relation to serious criminal offences, a Special Panel could
have the case deferred to itself from another court in the territory.

The jurisdiction and authority of the East Timorese Public Prosecution Service was defined
in accordance with the provisions of UNTAET Regulation No. 2000/16. The hybrid Serious
Crimes Unit was created as part of the Office of the General Prosecutor located in Dili.”
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The Serious Crimes Unit was vested with the exclusive authority to investigate and prosecute
persons responsible for the atrocities committed in East Timor in 1999. All cases brought by the
Unit were litigated before the Special Panels in the District Court. Following the recommenda-
tion of the Transitional Judicial Service Commission, the first international judges and prosecu-
tors were appointed by the Special Representative in 2000.

Pursuant to Regulations No. 1999/1 and No. 2000/11, the law applied in East Timor was a
mix of national and international. The Special Panels were required to apply Indonesian law, the
law and regulations promulgated by UNTAET, and where appropriate applicable treaties and
customary international law.* The subject-matter jurisdiction of the Special Panels was defined
in Regulations No. 2000/11 and No. 2000/15. Serious criminal offences were defined as geno-
cide; war crimes; crimes against humanity; murder; sexual offences; and torture. In addition,
Section 3.1 of Regulation No. 2000/15 provided ‘where appropriate, applicable treaties and
recognised principles and norms of international law, including the established principles of the
international law of armed conflict’ were applicable. UNTAET introduced the transitional
Criminal Procedure Code to streamline procedures and to ensure that international standards
were applied at all stages of criminal proceedings.’

East Timor became the independent state of Timor-Leste on 20 May 2002. The transfer of
authority of the UNTAET Special Panels and Serious Crimes Unit to the new Timor-Leste
institutions was regulated by the Timor-Leste Constitution. Section 163 stated that the
Special Panels would continue their work for the time ‘deemed strictly necessary’ to finish their
cases.

Established in May 2002, the United Nations Mission of Support in East Timor (UNMISET)
was the follow-on mission from UNTAET." It continued to operate until 2005 and worked
with the Government of Timor-Leste to provide assistance to the justice sector in the area of
serious crimes. UNMISET provided lawyers to assist the new nation ‘cross a critical threshold of’
self-sufficiency’, including advisors in justice-related areas and acting judges and judge mentors
to promote the functioning of the court system while training Timorese counterparts.

The Security Council ended its support of UNMISET, the Special Panels and the Serious
Crimes Unit operations in 2005. The Serious Crimes Unit filed 95 indictments against 392
persons. The Special Panels completed 55 trials involving 87 defendants. In total, the Special
Panels convicted 84 defendants and acquitted three."!

The ‘Regulation 64 Panels’ in the Kosovo courts

In 1999, forces of the Socialist Federal Republic of Yugoslavia and Serbia engaged in a campaign
of terror and violence against the Kosovo Albanian population to expel them from the territory."
Serb civilians were also the victims of crimes committed by ethnic Albanian paramilitary forces
such as the Kosovo Liberation Army. Yugoslav and Serbian forces agreed to withdraw
from Kosovo in June 1999 after NATO’s bombing campaign.Subsequently, the Security Council
adopted Resolution 1244, which established the United Nations Interim Administration
Mission in Kosovo (UNMIK).The mission was mandated to administer Kosovo for a transitional
period until democratic self-governing institutions were established. Similar to the interim
administration mission in East Timor, all executive and legislative authority for Kosovo, including
the administration of the judiciary, was vested in UNMIK and performed by the Special
Representative of the Secretary-General.” Since the International Criminal Tribunal for
the former Yugoslavia had concurrent jurisdiction with the Kosovo courts over the crimes
committed, in Resolution 1244 the Council demanded the full cooperation by all national and
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international parties with the tribunal. Around this time the Prosecutor of the Yugoslavia
tribunal indicated that her primary focus would be the prosecution of high-level civilian,
police and military leaders responsible for the crimes committed during the armed conflict
in Kosovo."

In the early stages of its mission UNMIK started to rebuild the Kosovo justice system which
was paralyzed by conflict.’® One commentator has noted that ‘[i]nstead of operating in a state
of lawlessness, the UN took active steps to restore the applicable law and basic judicial
functions in the administered territory’.' Two special commissions were created to facilitate this
process. UNMIK R egulation No. 1999/7 set up the Advisory Judicial Commission to advise the
Special Representative on matters related to the appointment of judges and prosecutors.'”
The Technical Advisory Commission on Judiciary and Prosecution Service was authorized to
assess the long-term requirements of the Kosovo judicial system.'® By August 2000, the Special
Representative had appointed 662 judges, lay judges, and prosecutors, mainly Kosovo Albanian,
to the various institutions.'” There were concerns that the judiciary did not have the capacity to
render impartial judgments in trials of ethnic Albanians charged with war crimes and other
violations of international humanitarian law against ethnic Serbs. The fair and effective trial of
these cases was further hampered by attacks and threats against the newly appointed judges.®
To counteract the problems, the Technical Advisory Commission recommended the creation
of the hybrid Kosovo War and Ethnic Crimes Court to try war crimes and crimes of
interethnic violence.? The proposed interim court was to be located in Kosovo and staffed
with national and international judges, prosecutors, and experts. It was to have subject matter
jurisdiction over genocide, crimes against humanity, war crimes, and serious interethnic offences
under domestic law. Ultimately, all plans for the hybrid Court were abandoned due to concerns
about the potential cost of the institution and the opposition of the Kosovo Albanian
community.

Yet the objective of involving international lawyers in the trial of war crimes cases was
achieved in Kosovo. In February 2000, following a rocket attack against a United Nations High
Commissioner for Refugees bus carrying Serbs, interethnic attacks escalated in the ethnically
divided city of Mitrovica. UNMIK responded by introducing a package of urgent measures to
increase security and restore order.” Regulation No. 2000/6 empowered the Special
Representative to appoint international judges to the District Court of Mitrovica and other
courts within its territorial jurisdiction. International prosecutors were also assigned to prosecu-
tion offices in the district. The international lawyers were authorized to select new and pending
criminal cases to which they would be appointed. In May 2000, Resolution No. 2000/34
extended the authority of the Special Representative to appoint international judges and pros-
ecutors to courts throughout Kosovo, including the Supreme Court. Unlike the East Timor
hybrid model, UNTAET did not create fixed hybrid panels in the Kosovo courts. Instead, inter-
national judges sat on panels in a variety of courts throughout the territory.

However, the appointment of international lawyers to the Kosovo courts and prosecutors
offices did not guarantee that international standards were followed in the investigation and trial
of cases. Pursuant to the Criminal Code of the Federal Republic of Yugoslavia and the Kosovo
Criminal Code, cases of genocide or war crimes were heard by a panel of five judges: two profes-
sional and three lay judges. As a former international prosecutor reported ‘[t]he international
judges were being outvoted by the lay and professional Kosovan judges, resulting in unsubstanti-
ated verdicts of guilt against some Serbian defendants and questionable verdicts of acquittal
against some Albanian Kosovan defendants’.> In addition, Kosovo prosecutors were initiating
investigations and proposing detentions against Serbs based on insufficient evidence while refus-
ing to investigate ethnic Albanians.*
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Consequently, UNMIK promulgated two key regulations intended to bolster efforts to pros-
ecute crimes which threatened the peace process and the establishment of the rule of law in
Kosovo. Regulation No. 2000/64, entitled the ‘Assignment of International Judges and
Prosecutors and/or Change of Venue’, critically ensured an international majority control of
voting in the hybrid panels. The regulation authorized the prosecutor, accused, or defense coun-
sel to petition the Department of Judicial Affairs at any stage of the criminal proceedings, except
where a trial or appeal had already started, for a change of venue and/or for the assignment of
international judges or prosecutors to ‘ensure the independence and impartiality of the judiciary
or the proper administration of justice’.”® If a petition was approved, a ‘Regulation 64 Panel’
composed of three judges,including at least two internationals judges, was designated. Additionally,
the Special Representative had the authority to transfer any case to an international prosecutor
to be tried by a majority international panel. The second key regulation was Resolution No.
2001/2. It was designed to prevent Kosovar Albanian prosecutors from circumventing the
‘Regulation 64 Panels’ by rushing cases to trial, abandoning cases, or by failing to notify
the international prosecutors of war crimes cases in the first place. The Resolution obligated the
prosecutors to inform the international prosecutor in their district within 14 days of abandoning
a case and authorized the international lawyers to reopen cases within 30 days of notice.

Unlike the Special Panels in East Timor, the various regulations which created the hybrid
system in Kosovo did not limit the subject-matter jurisdiction of the ‘Regulation 64 Panels’.
Instead, international judges and prosecutors could take part in any criminal proceedings, if their
participation would ensure the independence and impartiality of the judiciary. Internationals
were actively involved in cases of war crimes; terrorism; murder; organized crime; corruption;
and trafficking in persons, drugs, and weapons. In addition, the temporal and personal jurisdic-
tion of the hybrid panels was not limited. Their jurisdiction was the same as other Kosovo courts.
UNMIK Regulations No. 1999/24 and No. 1999/25 established that the legal system in the
territory would be based on the law in force on 22 March 1989, before Milosevic revoked

% International crimes were included in the Federal Republic of Yugoslavia

Kosovo’s autonomy.
Criminal Code which was deemed the applicable law. Article 141 of the Criminal Code fol-
lowed the language of the 1948 Genocide Convention. Interestingly, considering the nature of’
the conflict in Kosovo, the Criminal Code departed from the Genocide Convention to the
extent that it prescribed ‘forcible dislocation of the population’as a genocidal act.”’ The Criminal
Code also prescribed individual criminal responsibility for a variety of war crimes. Articles 142—
153 codified the grave breaches provisions of the first, second, and fourth Geneva Conventions
of 1949.%® However, there was no domestic statutory equivalent for crimes against humanity. The
‘Regulation 64 Panels’ also adjudicated cases involving crimes enumerated in a variety of
UNMIK regulations.?” The applicable procedural law was prescribed in the Federal Republic of
Yugoslavia Code of Criminal Procedure and various UNMIK regulations.” In April 2004, the
Provisional Criminal Code and Provisional Criminal Procedure Code were introduced as the
applicable criminal law in Kosovo.

In 2004, there were 12 international judges and 12 international prosecutors working in the
Kosovo justice system.”!

On 4 February 2008, the European Union established the European Union Rule of Law
Mission in Kosovo (EULEX Kosovo).”> EULEX provides international judges and prosecutors
to assist the investigation and trial of war crimes; terrorism; organized crime; corruption;
interethnic crimes; financial/economic crimes; and other serious crimes.*® Kosovo declared its
independence from Serbia in February 2008. International supervision and participation in the
judiciary will continue until the final implementation of the Comprehensive Proposal for Kosovo
Status Settlement.?*
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The tribunals created by agreement between the United
Nations and a state

The Extraordinary Chambers in the courts of Cambodia

During the three years and nine month reign of the Khmer Rouge in Cambodia, some of the
most flagrant and horrific violations of international law occurred. By January 1979, the regime’s
activities had resulted in the death of at least three million people. Almost two decades later,
in 1997, the co—Prime Ministers of Cambodia requested the assistance of the United Nations
to create an international tribunal to try ‘persons responsible for the genocide and crimes
against humanity [committed] during the rule of the Khmer Rouge from 1975 to 1979’.%
Subsequently, a group of experts appointed by the Secretary-General recommended that
the United Nations establish an ad hoc international tribunal under Chapter VII of the UN
Charter.”® The proposal to create a court similar to the tribunals for the former Yugoslavia and
Rwanda did not gain traction with the General Assembly or the Security Council. Conse-
quently, the Secretary-General advised that if international standards were to be met in Khmer
Rouge trials, any future court would have to be ‘international in character’ but not ‘modelled
after either the existing ad hoc tribunals or be linked to them institutionally, administratively,
or financially’.%’

The negotiations between the United Nations Secretariat and the Government of Cambodia
on the creation of a hybrid tribunal were lengthy and contentious. Key issues for the United
Nations included the appointment of independent international prosecutors and a majority of
international judges. However, the Government of Cambodia wanted authority to appoint
judges; to compose chambers with a majority of Cambodian judges; and to set up the chambers
as part of the national legal system.*® A leading commentator has remarked that the conflict did
not relate to the organizational structure of the mixed tribunal; instead, ‘it was a conflict of two
visions of justice: an independent tribunal meeting international standards of justice, objectivity,
fairness, and due process of law, and a politically controlled judicial process’.*’

The legal basis for the creation of the Extraordinary Chambers was consensual. Its legal status,
applicable law, composition, and organizational structure was negotiated and agreed upon by the
United Nations and the Government of Cambodia.* The draft Agreement creating the
Extraordinary Chambers in the Courts of Cambodia was approved by the General Assembly on
17 March 2003 and formally accepted by the Cambodian Government and the United Nations
on 6 June 2003.The Agreement was ratified by the Cambodian Parliament on 4 October 2004
as the Law on the Establishment of the Extraordinary Chambers in the Courts of Cambodia for
the Prosecution of Crimes Committed during the period of Democratic Kampuchea.*' In
accordance with Article 2, the Extraordinary Chambers are established within Cambodia’s exist-
ing court structure, in ‘the trial court and the supreme court’ and are located in Phnom Penh,
Cambodia. Upholding the constitutional validity of the Law, the Cambodian Constitutional
Council remarked that by using the existing Cambodian court system and selecting Phnom
Penh as the location for proceedings the sovereignty of the Kingdom of Cambodia was
protected.*?

Upon the insistence of the Cambodian Government, the Law on the Extraordinary Chambers
ensures that the majority of the judges sitting in the respective chambers are Cambodian nation-
als. In accordance with Article 20, three Cambodian judges and two international judges com-
prise the hybrid Pre-Trial Chamber. In addition to adjudicating appeals in the pre-trial phase,
this Chamber also has jurisdiction, in the event of disagreement between the Co-
Investigating Judges and Co-Prosecutors, to make a final determination.” The Decisions of this
Chamber are not subject to appeal.
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The composition of the hybrid Trial Chambers is regulated by Article 9. The Chambers are
composed of five judges: three Cambodian and two international judges. The hybrid Appellate
Chamber is an integral part of the Supreme Court.* It is the final court of appeal. The Chamber
is composed of seven judges: four Cambodian and three international judges. The President of
each Extraordinary Chamber is a Cambodian judge. As a concession to the United Nations, the
decisions of the Extraordinary Chambers are to be reached by super-majority voting. Effectively,
this means that at least one international judge presiding in a hybrid chamber must sign onto the
opinion of his or her Cambodian colleagues. Both national and international judges are appointed
to the Chambers by the Supreme Council of the Magistracy. The international judges are selected
from a list of candidates provided by the Secretary-General.

Investigations and prosecutions are the responsibility of the two Co-Investigating Judges and
Co-Prosecutors: one Cambodian and one international. They are jointly responsible for execu-
tion of their duties. Although the Law on the Extraordinary Chambers only refers to the role of
the Co-Prosecutors in preparing indictments, pursuant to the Internal Rules, the Co-Prosecutors
can now conduct preliminary investigations. If they suspect a person has committed a crime
within the jurisdiction of the Chambers, the case is filed with the Co-Investigating Judges for a
judicial investigation. If the accused is indicted, the Co-Prosecutors manage the trial.* The
Supreme Council of the Magistracy appoints the Co-Prosecutors. Each Co-Proseuctor can
choose one or more deputy prosecutors. International Deputy Prosecutors are selected from a
list provided by the Secretary-General and appointed by the international Co-Prosecutor.

International ad hoc and hybrid tribunals are diverse institutions. They are courts, in the tradi-
tional sense, but they also incorporate a number of other offices which in a national context
would typically be independent of a court. Thus, the management and administration of the
tribunals, trials, detention facilities, external relations, and outreach activities involve a variety of
complex tasks and resources. In the International Criminal Court and the ad hoc tribunals, the
Registry is the key organ responsible for the aforementioned tasks. In the Extraordinary
Chambers, the traditional Registry is replaced by the Office of Administration, which is designed
to support the hybrid Chambers, the Office of the Co-Prosecutors, the Office of the Co-
Investigating Judges, and the Defense Support Section.

In accordance with Rule 11 of the Internal Rules, the Office of Administration established
the Defense Support Section to guarantee fair trials through effective representation of the
accused. The Section does not provide direct legal defense for accused. Instead, indigent accused
are provided with a list of qualified lawyers who can defend them.The Section provides training
and legal research to assigned lawyers. Each accused may have two co-lawyers, one Cambodian
and one international.

Article 33 of the Law on the Extraordinary Chambers declares that ‘the Court shall provide
for the protection of victims and witnesses’. Protection measures may include in camera pro-
ceedings, protection of the victims’ identity by use of a pseudonym or, if appropriate, voice and
face distortion. The Victims Unit was established by the Office of Administration in accordance
with Rule 12 of the Internal Rules. The Unit assists victims to submit civil party applications and
manages lists of lawyers eligible to represent victims or victims associations before the
Extraordinary Chambers.

The personal and temporal jurisdiction of the Extraordinary Chambers is clearly defined in
the Law. The temporal jurisdiction extends from 17 April 1975 to 6 January 1979, covering the
height of the reign of terror of the Khmer Rouge. There is also a statutory limit on the seniority
of the accused to be tried before the Chambers. Article 2 dictates that the Chambers have juris-
diction ‘to bring to trial senior leaders of Democratic Kampuchea and those who were most
responsible’ for the crimes committed in Cambodia. The specific limitation of the personal and
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temporal jurisdiction of the Chambers was, in some part, founded in the desire not to overbur-
den the Chambers and to limit the financial and human resources required.* Once created, it
was expected that the Chambers would operate for three years and prosecute less than 10 of the
most senior Khmer Rouge suspects.

The subject-matter jurisdiction of the Extraordinary Chambers as formulated in the Law is a
mix of national and international law. Under Article 2 the Chambers are entitled to prosecute
‘serious violations of Cambodian laws . . . international humanitarian law and custom, and inter-
national conventions recognized by Cambodia’. Article 3 creates the jurisdiction over the crimes
of homicide; torture; and religious persecution as defined in the 1956 Cambodian Penal Code.
The statute of limitations set forth in the Penal Code is extended by an additional 30 years for
the crimes enumerated in the Law on the Extraordinary Chambers. Cambodia has been a party
to the 1948 Genocide Convention since 1951. The definition of Genocide as articulated in
Article 4 of the Law mirrors the text of Article 2 and partly Article 3 of the 1948 Genocide
convention.” The definition of Crimes against Humanity contained in Article 5 is adopted from
the Statute of the Rwanda tribunal. Article 6 confers the Chambers with jurisdiction over the
grave breaches of the Geneva Conventions of 1949. Article 7 enumerates the crime of the
destruction of cultural property during armed contflict, as defined by the 1954 Hague Convention
for Protection of Cultural Property in the Event of Armed Conflict. Article 8 states that crimes
against internationally protected persons as defined by the Vienna Convention of 1961 on
Diplomatic Relations form part of the subject-matter jurisdiction of the Chamber.

Pursuant to Article 40 of the Law on the Extraordinary Chambers, the Cambodian
Government is barred from requesting an amnesty or pardon for persons tried before the
Extraordinary Chambers. The validity of an amnesty or pardon granted prior to the enactment
of the Law, as a bar to prosecution, is a matter to be determined by the Chambers.*

Reflecting the hybrid nature of the Extraordinary Chambers, the Law provides for the
application of Cambodian procedural law.** If a particular matter is not dealt with in existing
procedures, ‘guidance may be sought in procedural rules established at the international level’.
Pursuant to the commitments embodied in the Law, the Extraordinary Chambers judges adopted
the Internal Rules and Regulations to consolidate the Cambodian rules of procedure applicable to
proceedings in the Chambers and set forth additional rules to address lacunae or instances where
existing Cambodian rules were unclear or potentially conflicted with international standards.*

The trial of Kaing Guek Eay, alias ‘Duch’, the former Head of the infamous S-21 detention
centre, began on 30 March 2009. The investigation of the case against four other senior politi-
cians from the Democratic Kampuchea regime charged with crimes against humanity is at an
advanced stage.

The Special Court for Sierra Leone

The development of the Special Court for Sierra Leone began in earnest in mid-2000. President
Kabbah requested the Security Council to establish ‘a strong and credible court that will meet
the objectives of bringing justice and ensuring lasting peace’ in Sierra Leone and the West
African subregion.” On 14 August 2000 the Council responded to the call from the Government
with the adoption of Resolution 1315.The resolution was not intended to be the legal docu-
ment creating the Court; instead, it directed the Secretary-General to negotiate an agreement
with the Government of Sierra Leone with a view to establishing an independent special court.>
The formal agreement establishing the Special Court was signed in Freetown on 16 January
2002. Implementation of the agreement in the country required its incorporation into national
law. Consequently, in March 2002, the Parliament of Sierra Leone enacted the Special Court
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Agreement (Ratification) Act. It provides a legal framework for the activities of the Court within
the country. Section 11(2) of the Act has been interpreted by the Supreme Court of Sierra Leone
as putting beyond all doubt the intention of the Parliament to create the Special Court indepen-
dent of the national judiciary.”® The precise institutional character of the Special Court has been
the subject of some debate. Reporting to the Security Council on the establishment of the insti-
tution, the Secretary-General noted it would be a ‘treaty-based sui generis court of mixed juris-
diction and composition’.>* One commentator has remarked that the agreement created a court
which ‘is not part of the national legal system of Sierra Leone, but constitutes an international
judicial institution, although hybrid in character’.>

The Special Court is not anchored fully in either the United Nations or the Sierra Leonean
constitutional systems. A Management Committee was established that, infer alia, considers
reports from the Special Court; provides policy advice and policy directions on all the non-judicial
aspects of its operations; oversees the Court’s annual budget and other financial reports; and
advises the Secretary-General on issues related to the operations. The Court is a self-contained
entity with its own Registry, Prosecutor’s Office, and Trial and Appeals Chambers. The hybrid
institutional characteristics of the institution include staffing of all organs of the Court by national
and international personnel and the applicability of both international and Sierra Leonean law.
Pursuant to Article 12 of the Statute, three judges serve in a Trial Chamber: one appointed by
the Government of Sierra Leone and two appointed by the Secretary-General. Five judges serve
in the Appeals Chamber: two appointed by Sierra Leone and three by the Secretary-General.
Under Article 15, the Prosecutor is appointed by the Secretary-General and the Deputy
Prosecutor by the Government of Sierra Leone. Finally, under Article 16, after consultation with
the President of the Special Court, the Secretary-General appoints the Registrar.

Unlike the ad hoc tribunals, the seniority of the accused to be tried by the Special Court was
defined in its Statute. In accordance with Article 1, the Court has jurisdiction to ‘prosecute per-
sons who bear the greatest responsibility for serious violations of international humanitarian law
and Sierra Leonean law committed in the territory of Sierra Leone since 30 November 1996’
Another hybrid characteristic of the institution is that it derives its subject-matter jurisdiction
from both international and national law. Articles 2—4 of the Statute prescribe the subject-matter
jurisdiction of the Court for international crimes. Article 2 defines crimes against humanity;
Article 3 covers violations of Article 3 common to the Geneva Conventions and of Additional
Protocol II. Article 4 of the Statute enumerates other serious violations of international humani-
tarian law. Article 5 authorizes the Court to prosecute persons under the Sierra Leonean
Prevention of Cruelty to Children Act, 1926 and the Malicious Damage Act, 1861.The proce-
dural regime applicable in proceedings before the Court is governed by the Special Courts Rules
of Procedure and Evidence. Pursuant to the Statute, the judges can amend and adopt the Rules.

Section IX(2) of the Lomé Peace Agreement declared that ‘[a]fter the signing of the present
Agreement, the Government of Sierra Leone shall also grant absolute and free pardon and
reprieve to all combatants and collaborators in respect of anything done by them in pursuit of
their objectives, up to the time of the signing of the present Agreement’. Article 10 of the
Special Court Statute states, ‘[ajn amnesty granted to any person falling within the jurisdiction
of the Special Court in respect of the crimes referred to in Articles 2—4 of the present Statute
shall not be a bar to prosecution’. The offences prescribed in Articles 2—4 are international
crimes: namely, crimes against humanity; violations of Article 3 common to the Geneva
Conventions and of Additional Protocol II; and other serious violations of international humani-
tarian law. The Article 10 amnesty exception extends only to the international crimes prescribed
in the Statute. The exception does not extend to the Sierra Leonean crimes prescribed in Article
5. Therefore, a suspect who was granted an amnesty under the terms of the Lomé Peace
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Agreement could be indicted by the Special Court for the international crimes regulated in
Articles 2—4 but not for the national offences outlined in Article 5 of the Statute.

The precise legal nature of the Special Court was a pivotal issue in the case against the former
President of Liberia, Charles Taylor. Taylor sought to have his indictment quashed: he argued that
as a head of State at the time criminal proceedings were initiated against him, he enjoyed abso-

% The former Liberian President maintained the

lute immunity from criminal prosecution.
Special Court was without jurisdiction: it did not derive its authority under Chapter VII of the
UN Charter, and thus could be characterized as a national court. Pointing out that the
International Criminal Court, which does not have Chapter VII powers, denies immunity to
heads of State for international crimes, the Prosecutor observed that the lack of such powers did
not affect the Special Court’s jurisdiction. In addition, the Prosecutor noted that customary
international law permits international criminal courts to indict acting heads of State in an inter-
national court. In its judgment, the Special Court Appeals Chamber definitively characterized

the institution as an international criminal court. The Chamber declared:

We come to the conclusion that the Special Court is an international criminal court. The
constitutive instruments of the court contain indicia too numerous to enumerate to justify
that conclusion. To enumerate those indicia will involve virtually quoting the entire provi-
sions of those instruments. It suffices that having adverted to those provisions, the conclu-
sion we have arrived at is inescapable.”

Consequently, the Chamber held that Taylor’s official position as head of State at the time the
proceedings were initiated against him was not a bar to his prosecution. As Professor William
Schabas has remarked, the Special Court ‘is a close relative of the “hybrid tribunals”, but is more
accurately classified with the ad hoc tribunals because it is a creature of international law, not
domestic law’.%®

The Court has completed the Armed Forces Revolutionary Council; the Civil Defence
Forces, and the Revolutionary United Front trials. All eight accused were convicted to terms of’
imprisonment ranging between 15 and 50 years. The trial of Charles Taylor is expected to last
until mid-2011; the appeals judgment, if applicable, is expected by the end of 2011. This judg-
ment will bring all current judicial activities of the Special Court to an end.

The Special Tribunal for Lebanon

On 14 February 2005, the former Lebanese Prime Minister Rafiq Hariri and 22 other persons
died in a terrorist attack in Beirut. Resolution 1595 established the United Nations International
Independent Investigative Commission, the precursor to the Special Tribunal for Lebanon, to
support Lebanese investigations in relation to the assassinations. After the joint investigation
commenced, the Government of Lebanon requested the assistance of the United Nations to
establish a ‘tribunal of an international character to try all those who are found responsible for
the terrorist crime .. ..

Resolution 1664 directed the Secretary-General to negotiate an agreement with the
Government of Lebanon to create ‘a tribunal of an international character based on the highest
international standards of criminal justice .. ..* Following the negotiation process, the Agreement
between the United Nations and the Lebanese Government on the establishment of the tribunal
was signed by the parties in 2007.To this extent, similar to the Cambodian Extraordinary Chambers
and the Special Court for Sierra Leone, the legal basis for the creation of the Special Tribunal was
consensual. However, the Lebanon Tribunal is distinctive: unlike the other hybrid models, due to
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a deadlock in the Lebanese ratification process, the Security Council decided to enforce the bilat-
eral treaty creating the court by acting under Chapter VII. Thus, the Agreement on the Special
Tribunal for Lebanon and its Statute are annexed to Resolution 1757, which declared that they
entered into force on 10 June 2007.% The tribunal is located in the Netherlands.

The Statute imposes a limitation on the personal and temporal jurisdiction of the Special
Tribunal. In accordance with Article 1, the court is authorized to prosecute persons allegedly
responsible for the Beirut terrorist attack. In addition, the tribunal shall have jurisdiction over
other attacks between 1 October 2004 and 12 December 2005, or a later date to be decided by
the Lebanon with the consent of the Security Council, if the tribunal decides they are connected
‘in accordance with the principles of criminal justice’ and are of a nature and gravity similar to
the attack of 14 February 2005.The elements used to decide a connection with the Hariri assas-
sination are defined under Article 1 as ‘criminal intent (motive), the purpose behind the attacks,
the nature of the victims targeted, the pattern of the attacks (modus operandi) and the
perpetrators’.

A unique feature of the tribunal is its subject-matter jurisdiction. It is distinct from other
hybrid courts since it is the first tribunal of an international character to derive its jurisdiction
exclusively from national law. The Statute does not incorporate international crimes as part of
the subject-matter jurisdiction of the court. Rather, the jurisdiction of the court is defined
solely on the basis of the Lebanese Criminal Code. Article 2(a) of the Statute refers to offences
in the Code.®* They include acts of terrorism; crimes and offences against life and personal
integrity, including homicide and bodily harm; illicit associations; and failure to report crimes
and offences. Although other hybrid tribunals also exercise jurisdiction over national crimes,
unlike the Special Tribunal for Lebanon, they also have jurisdiction over crimes defined in
international law.

Nevertheless, the influence of international law can be detected in the Statute. Article 3 pre-
scribes the forms of participation in a crime, including committing, instigating, or participating
as an accomplice in an offence. Other forms of participation enumerated are adopted from inter-
national law: the principle of joint criminal enterprise and command responsibility are contained
in the Statute.®” Unlike other international tribunals, the Statute does not contain provisions
which explicitly limit the immunity of heads of State or other senior officials. Heads of State can
be tried before the ad hoc international criminal tribunals; the International Criminal Court, and
the Special Court for Sierra Leone. The applicability of immunities in cases before the Lebanon
Tribunal will be a matter for the judges of the tribunal to decide.®* Article 6 of the Statute pro-
vides that an amnesty granted to any person for a crime within the jurisdiction of the tribunal
shall not be a bar to prosecution.

Another distinctive feature of the Special Tribunal is that, in accordance with Article 22, if’
certain conditions are satisfied, the tribunal is empowered to conduct trials in absentia.® The
Lebanese system also allows for trials in adsentia; however, other international and hybrid tribu-
nals do not.

In March 2009 the Rules of Procedure and Evidence of the Special Tribunal were adopted.
The Rules are influenced by the Lebanese Code of Criminal Procedure; the Rules of Procedure
of the International Criminal Court; and the Rules of the tribunals for the former Yugoslavia
and Rwanda. The procedure outlined in the Statute, although predominantly based on the
adversarial system, also reflects the inquisitorial system embedded in Lebanese law. The rules
attempt to blend the two procedural models to set down a procedure which will best fulfill the
needs of international proceedings. The Rules of Procedure regulate the conduct of the pre-trial;
trial; and appellate proceedings; the admission of evidence; the status and role of victims as par-
ticipants in proceedings; the role of the Defence Office; and other matters.*
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Like other hybrid models, the Special Tribunal has a mixed composition of judges, prosecutors,
and staff. The tribunal is composed of four organs: the Chambers; the Prosecutor; the Registry;
and the Defence Office. Pursuant to Article 8, the Chambers are composed of one international
pre-trial judge; up to two Trial Chambers, each consisting of three judges (two international and
one Lebanese); and the Appeals Chamber, composed of five judges (three international and two
Lebanese). Thus, unlike the Cambodian Extraordinary Chambers, each Chamber has a majority
of international judges. The Special Tribunal is the first hybrid institution to include the Defence
Office as a fourth organ, which has equal status to the Chambers, Prosecutor, and R egistry. Many
commentators consider this essential to ensure effective defence for the accused. Under Article
13, the Office will assist assigned lawyers with research, the collection of evidence, and advice,
and appear in court as appropriate. The Head of the Defence Office shall be appointed by the
Secretary-General.

The international Prosecutor, appointed by the Secretary-General, has a Lebanese Deputy
Prosecutor. The Prosecutors are assisted in their work by international and Lebanese staff. Similar
to the structure of the International Criminal Court and the ad hoc tribunals, the Registry is
responsible for the administration and servicing of the Tribunal. The international Registrar is
obliged to establish a Victims and Witness Unit ‘to protect the safety, physical and psychological
well-being, dignity, and privacy’ of persons who are at risk on account of testimony before the
tribunal.

Similar to the Special Court for Sierra Leone, the Special Tribunal for Lebanon does not have
a direct relationship with the Security Council nor is it funded from the United Nations’ budget.
Instead, the Secretary-General created a Management Committee composed of the tribunal’s
major donors to give ‘policy direction and advice on all non-judicial aspects’ of its work.

The non-United Nations tribunals in Bosnia and Iraq
The War Crimes Chamber of Bosnia and Herzegovina’

Signed in 1995, the Dayton Peace Agreement was designed to end the protracted conflict in
Bosnia and Herzegovina.®® It successfully did so by dividing Bosnia into a federal system with
two sub-entities—the Republika Srpska and the Federation of Bosnia and Herzegovina—and a
weak State government.® However, Dayton did not create a specific tribunal with the capacity
to try the perpetrators of the atrocities committed during the war. Instead, it concentrated efforts
for post-war accountability at the international level: Article IX requires the parties to cooperate
fully with anyone authorized by the Security Council to investigate or prosecute war crimes and
other violations of international humanitarian law. In addition, Article I1.8 of the Bosnian
Constitution obliges all authorities to comply with orders for cooperation and judicial assistance
issued by the tribunal for the former Yugoslavia. Almost seven years after the Dayton summit a
culture of impunity had evolved in Bosnia: the majority of war crimes suspects were effectively
immune from prosecution.”

In May 2002, the Office of the High Representative combined all of the international com-
munity’s efforts on the rule of law in one comprehensive judicial reform strategy. It was an
extremely ambitious strategy which included getting High Judicial and Prosecutorial Councils
functioning so that all judges and prosecutors in the country could be reappointed; restructuring
all court and prosecutorial systems; reforming substantive and procedural criminal laws; and
establishing the Court and Prosecutor’s Office as the centerpiece of the new state criminal jus-
tice system.”" In addition, the Office of the High Representative coordinated an expert report
which recommended the creation of International Humanitarian Law Divisions in the Court

96



Hybrid tribunals

and Prosecutor’s Office of Bosnia and Herzegovina to investigate and try cases involving serious
violations of international law.”

At that time, the international tribunal for the formerYugoslavia was moving towards closure.
In June 2002, the tribunal presented its ‘completion strategy’ to the Security Council containing
broad timelines and proposed methods to complete its work.” By concentrating on the prosecu-
tion and trial of the highest-ranking political and military leaders and referring intermediate-
level accused to national courts, it aimed to complete investigations by the end of 2004, all first
instance trials by the end of 2008, and all of its work in 2010.Thus, an independent and impartial
Bosnian court that respected the principles of the protection of human rights was required. The
Security Council endorsed the completion strategy: it advocated the creation of a special
Chamber in the State Court of Bosnia and Herzegovina with the jurisdiction to try intermediate
and lower-level accused transferred from the tribunal for trial. To facilitate the transfer of cases,
the Council also called upon states to assist Bosnia to build its national justice system.”* The
Office of the High Representative established a ‘Multi-Agency Implementation Task Force’
composed of national and international institutions, including the Court and Prosecutor’s Office;
the Bosnian Ministry of Justice; and the Yugoslavia tribunal. Various working groups were estab-
lished which concentrated on a variety of issues, including the legal amendments to the substan-
tive and procedural criminal laws, witness protection mechanisms; the transfer of evidence from
the international tribunal, and the renovation of the Court building and the construction of
courtrooms and a detention facility.”” Ultimately, the broader political decision to complete the
mandate of the tribunal for the former Yugoslavia provided a catalyst for turning the new
commitment to judicial reform in Bosnia into a concrete commitment to build a state justice
sector with the ability to try war crimes cases respecting international standards of fair trial and
due process of law.”®

The hybrid War Crimes Sections in the Court and Prosecutor’s Office of Bosnia and
Herzegovina were officially inaugurated on 9 March 2005. They had jurisdiction to investigate,
prosecute and try cases transferred from the tribunal for the formerYugoslavia under Rule 11bis
of the Rules of Procedure and Evidence; and, highly sensitive national cases. The Court and
Prosecutor’s Office are independent national legal entities operating under and created by
national law. The Court is composed of three divisions: the Criminal Division; the Administrative
Division; and the Appellate Division. Within the Criminal and Appellate Divisions, two hybrid
sections were created: Section I for War Crimes and Section II for Organized Crime, Economic
Crime, and Corruption. During a five-year transitional period 2005-2009, international judges
were initially appointed by the High Representative to the hybrid Sections of the Criminal and
Appellate Divisions.”” The authority to appoint international judges to the court subsequently
transitioned to the independent national body, the High Judicial and Prosecutorial Council.”
The War Crimes Section in the Criminal Division was composed of five hybrid trial panels.
A panel was composed of three judges: two international and one national. As a rule, the
President of a panel was a Bosnian judge.

In the Appellate Division, the War Crimes Section consisted of one second-instance panel.
The panel was composed of three judges: two international and one national. Appeals against
decisions of the hybrid trial panels were adjudicated by the judges of the Appellate War Crimes
Section. The President of the Appellate Panel was Bosnian. The appointment of international
judges to the Court was challenged before the Bosnian Constitutional Court in 2007. The
appellant, who had been convicted of war crimes, alleged that the participation of international
judges appointed by the High Representative violated the independence and impartiality of the
court since the judges ‘exclusively depend [on] the entity which appointed them’.”” Examining
the jurisprudence of the European Court of Human Rights, the Constitutional Court held that
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the national laws regulating appointment created the mechanisms required to ensure the inde-
pendence of judges from interference or influence by the executive or international
authorities.

Unlike the Special Court for Sierra Leone or the Cambodian Extraordinary Chambers, the
Prosecutor’s Office of Bosnia and Herzegovina is not an integral part of the Court. As previously
noted, the institution is an autonomous legal entity. There were two hybrid departments in the
Proseuctor’s Office: the Special Department for War Crimes and the Special Department for
Organized Crime, Economic Crime, and Corruption. The office was managed by a Bosnian
Chief Prosecutor. Corresponding to the law regulating the hybrid Chambers in the Court, the
Law on the Prosecutor’s Office declared that during the five-year transitional period inter-
national prosecutors could be appointed to the Special Departments.*” The War Crimes
Department had six mixed prosecution teams: five regional teams and a special team dedicated
to the Srebrenica massacre.

One commentator has remarked that the role of the Registry in the Bosnian hybrid model
should not be underestimated.®" Established by an international agreement between the High
Representative and Bosnia and Herzegovina, the Registry was an independent international
institution which provided management and administrative support to the Court and Prosecutor’s
Office of Bosnia and Herzegovina.*> The Registry created the Witness and Victims Support
Section in the Court. Witnesses were given assistance by psychologists before their appearance
in court, during trials, and also after proceedings ended.The Criminal Defense Office was created
with responsibility for compiling and maintaining a roster of qualified defense lawyers. The
Office organized training in criminal procedure, international criminal law and advocacy. A team
of international and national lawyers provided legal advice, research, and support in drafting
motions. The Registry also supported and promoted the application of international standards
by other actors in the state justice sector. It supported the creation of the State Police Witness
Protection Department and provided an international advisor to train and manage the police
officers. In addition, the Registry managed the construction of a maximum security detention
facility and worked with the Ministry of Justice to guarantee respect for international standards
in the detention of accused persons.

A distinctive feature of the Bosnian hybrid model was the pioneering policy developed by
the Registry. A five-year transition strategy and implementation timelines were incorporated
into the work plan of the institution from its inception.*> The Registry initially introduced and
paid for international staff in management and litigation positions in the Court and Prosecutor’s
Office. Over the five-year transition period 2005-2009, internationals were gradually phased out
by transferring authority to Bosnian staft and financial responsibility to the Bosnian State.
Building the long-term sustainable capacity of the national institutions to try cases of genocide,
crimes against humanity, and war crimes was a primary objective of the Registry.

The Socialist Federal Republic of Yugoslavia (SFRY) Criminal Code was the effective crimi-
nal law in Bosnia during the 1991-1995 war. In 2003, as part of the judicial reform programme
in Bosnia, substantive and procedural criminal laws—the Criminal Code and the Criminal
Procedure Code of Bosnia and Herzegovina—were introduced at State level.* The Law regulat-
ing the transfer of cases and the use of evidence collected by the Yugoslavia tribunal was subse-
quently implemented.® The 2003 Criminal Code aimed to clarify the international offences
enumerated in the SFRY Code. Effectively, the 2003 law codified international obligations
which were applicable in Bosnia at the time of the conflict. Chapter XVII includes detailed
provisions on genocide, war crimes, and crimes against humanity.

The death penalty was abolished in Bosnia in 1997. Consequently, under the 2003 Code, the
maximum penalty is life imprisonment. Regarding the prohibition on retroactive application of
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criminal law, Article 4(1) of the Criminal Code provides that the law in effect at the time the
offence was perpetrated shall be applied. However, the Code further provides that Article 4(1)
‘shall not prejudice the trial and punishment of any person for any act or omission which, at
the time when it was committed, was criminal according to the general principles of
international law’. In 2007, Abduladhim Maktouf, who had been convicted for war crimes by
the Court, challenged his sentence before the Constitutional Court. He argued that the retroac-
tive application of a penalty in the 2003 Criminal Code violated Article 7 of the European
Convention on Human Rights, which calls for application of the more lenient law. The
Constitutional Court rejected his challenge, noting that the SFRY Code provided for the death
penalty, and thus could not be considered more lenient. The Constitutional Court found that
the retroactive application of the 2003 Criminal Code in sentencing for war crimes was
permissible because such acts, at the time of their commission, were already criminal according
to the ‘general principles of law recognized by civilized nations’. In addition, Article III(3)(b) of
the Constitution established that ‘the general principles of international law shall be an integral
part’ of Bosnian law.*®

Before the War Crimes Chamber commenced operations it was clear that the use of evidence
collected by the Yugoslavia tribunal would be critical for the future trial of national indictments.
In addition, the Court had to try cases referred by the tribunal with confirmed indictments.
Consequently, a lex specialis law was introduced to regulate the admissibility of evidence and the
transfer of cases from the tribunal. Under Article 2(1) of the Law on Transfer, the Prosecutor’s
Office was obliged to adapt the tribunal’s indictment to make it compliant with national law.
Subsequently, ‘[t]he Court . . .shall accept the indictment if it is ensured that the ICTY indict-
ment has been adequately adapted and that the adapted indictment fulfils the formal require-
ments of the [Bosnian| Criminal Procedure Code’. In addition, Article 3(1) of the law prescribes
that ‘[e]vidence collected in accordance with the ICTY Statute and Rules of Procedure and
Evidence may be used in proceedings . ... before Bosnian Courts.

Since 2005, six cases involving 10 accused have been transferred from the tribunal for the
former Yugoslavia to the Court of Bosnia and Herzegovina for trial. By 2008, trial proceedings
against an additional 74 accused were ongoing before the hybrid War Crimes Sections of
the Court.

The Supreme Iraqi Criminal Tribunal

After the end of major hostilities in Iraq in 2003, the Coalition Provisional Authority was created
to exercise the powers of a transitional government. The Provisional Authority was vested with
‘all executive, legislative and judicial authority necessary to achieve its objectives’.*” Recognizing
the support of the Security Council for the creation of an Iraqi interim administration run by
Iraqis, the Coalition Provisional Authority later recognized the Iraqi Governing Council as the
‘principal body of Iraqi interim administration, pending the establishment of an internationally
recognized, representative government by the people of Iraq, consistent with Resolution 1483’
In December 2003, the Provisional Authority promulgated Order Number 48 which delegated
legislative authority for creating the Iraqi Special Tribunal to the Governing Council. The Coun-
cil was authorized to establish the tribunal by adopting a national law which would mirror the
provisions of the Statute of the Tribunal which was annexed to Order 48.%

In accordance with Article 1 of the Statute, the Iraqi Special Tribunal was foreseen as ‘an
independent entity and not associated with any Iraqi government departments’. The seat of the
Iraqi Special Tribunal was Baghdad. Pursuant to Article 3, the Tribunal was composed of
Investigative Judges; one or more Trial Chambers; and an Appeals Chamber. Each Trial Chamber
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consisted of five permanent judges. The Appeals Chamber was composed of nine judges.
The Prosecutor of the Iragi Special Tribunal was Iraqi. In other hybrid models, international
judges and prosecutors were appointed to work alongside their national counterparts in the
national institutions. Rather than appoint international judges and prosecutors directly to the
Special Tribunal, Article 6 prescribed that ‘[t|he President of the Tribunal shall be required to
appoint non-Iraqgi nationals to act in advisory capacities or as observers to the Trial Chambers
and to the Appeals Chamber. The role of the non-Iraqi nationals shall be to provide assistance to
the judges with respect to international law and the experience of similar tribunals (whether
international or otherwise), and to monitor the protection by the Tribunal of general due process
of law standards’.

Pursuant to Article 7 and Article 8 of the Statute, the Chief Investigative Judge and Chief
Proseuctor were also obliged to appoint non-Iraqi nationals, with experience in international
war crimes tribunals, to provide the tribunal with assistance with respect to investigations and
prosecution of cases. The Coalition Provisional Authority established the Crimes Against
Humanity Investigations Unit staffed by American prosecutors and investigators to assist investi-
gations and the tribunal.*” In May 2004, the Regime Crimes Liaison’s Office was established as
the lead US Government agency for support to the Iragi Special Tribunal. International staft’
provided training to investigators; prosecutors; investigative judges; and they also gathered evi-
dence and provided technical support.”

The tribunal was conferred with far-reaching jurisdiction. It had personal jurisdiction over
any Iraqi national or resident of Iraq. Its temporal jurisdiction covered crimes committed between
17 July 1968 and 1 May 2003. It had territorial jurisdiction over crimes committed in Iraq ‘or
elsewhere, including crimes committed in connection with Iraq’s wars against the Islamic
Republic of Iran and the State of Kuwait’. As one commentator has noted, the expansive juris-
diction underscored the ‘expectation that the [tribunal] would review the entire record of the
Ba’ath regime, and thus contribute to the de-Ba’athization of Iraq’.”! Articles 10-14 of the Statute
specified that the tribunal had subject-matter jurisdiction for genocide; crimes against humanity;
war crimes; and a number of offences prescribed under Iraqi law.

In 2005 the Transitional National Assembly was elected in Iraq and tasked with drafting a
permanent constitution. Article 134 of the Iraqi Constitution states that ‘[t|he Iraqi High
Criminal Court shall continue its duties as an independent judicial body, in examining the
crimes of the defunct dictatorial regime and its symbols’. The Statute of the Iraqi High Criminal
Court was adopted by the Presidency Council on 9 October 2005.%% It largely mirrors the
Special Tribunal Statute and the general nature of the jurisdiction of the new Tribunal remained
the same. Article 37 of the High Court Statute revokes the Special Tribunal Statute while Article
38 states ‘[a]ll decisions and Orders on Procedure issued under the Iraqi Special Tribunal Law
No.1 for the year 2003 are correct and conform to the law’.”

The Iraqi High Criminal Court is an independent judicial body for the investigation
and prosecution of the former Iraqi regime of Saddam Hussein. Its predecessor, the Special
Tribunal was required to appoint non-Iraqi nationals to act as advisors. The High Criminal
Court is not obliged to appoint internationals. Instead, the Statute permits the discretionary
appointment of non-Iragi judges who have experience conducting trials of international
offences.

Unlike international or other hybrid criminal courts established by the United Nations, the
Iraqi Criminal Court applies the death penalty. Saddam Hussein and three others were found
guilty of crimes against humanity and executed in 2006, after the judgement in the Dujail trial.
In 2007, the tribunal found ‘Chemical Ali’ and four other defendants guilty of genocide, crimes
against humanity, and war crimes in the Anfal trial.
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Conclusion

Since the late 1990s the international tribunals for the former Yugoslavia and Rwanda and the
various hybrid tribunals have played a significant part in the evolution of the international criminal
justice system. In spite of their imperfections, there are valuable lessons to be learnt from the various
models created. The International Criminal Court increasingly assumes the centre-stage position
in the pursuit of accountability for serious violations of international law. There is little support
from the international community for the future creation of courts similar to the ad hoc tribunals.
However, the support for hybrid tribunals remains steady. Many commentators believe that if
hybrid courts are implemented properly they can be a powerful mechanism to combat impunity
for serious violations of international law.”* Arguably, together with the International Criminal
Court, hybrid tribunals will underpin the future enforcement of international criminal law.
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Introduction

The destruction of, or the attempt to destroy entire groups—whether national, racial, religious,
cultural, and so on—is by all evidence an ancient phenomenon in the history of mankind.
However, the word ‘genocide’, which etymologically describes it, has only been coined in 1944
by the Polish lawyer R. Lemkin.! In just a few short years the term ‘genocide’ has spread and
asserted itself as the authoritative description of an age-old behaviour.? The relatively modern
construct of the term explains why the word ‘genocide’ itself, which is now commonly used also
to describe the Holocaust of the Jews before and during World War II, cannot be located within
the Statute of the International Military Tribunal at Nuremberg (IMT), nor in its final judgment.?
As a matter of fact, the Holocaust was punished by the IMT under the charges of extermination
and persecution, which constituted two of the underlying offences of crimes against
humanity.*

On 9 December 1948, in the wake of the Nuremberg trial, the UN General Assembly
adopted the Convention for the Prevention and Repression of the Crime of Genocide (‘the
Genocide Convention’ or ‘the Convention’),’ the substantive rules of which may largely
be considered as declaratory of customary international law.® Among those, one can certainly
mention Article II, which provides the legal definition for the crime of genocide.” In accordance
with this definition, genocide consists of five specific enumerated acts, which are listed in
the Convention in an exhaustive manner. Secondly, it is requested that the acts in question be
carried out with a specific intent: namely, to destroy in whole or in part, ‘a national, ethnical,
racial or religious group as such’. This is what is normally referred to as genocidal intent,
characterized by the fact that the perpetrator of one of the prohibited acts does not necessarily
need to realize, through their conduct, the destruction of one of the enumerated groups. In fact
is it only necessary that the perpetrator, by carrying out that conduct, intends to attain the
desired goal.

Article II of the Genocide Convention can certainly be commended for having provided a
legal definition to the ‘crime without a name’.* Nonetheless, the exhaustive enumeration of the
protected groups and the prohibited acts has rendered more difficult the evolution of a parallel,
and potentially wider, definition of the crime of genocide through customary international law.
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Yet it should be recalled that Article II, and the definition of genocide it enshrines, is merely the
outcome of a negotiating process that reflects the views on genocide prevailing at the specific
time of the adoption of the Genocide Convention. Such a process, involving representatives from
a plethora of states, inevitably results in the formation of a text based on compromise. It must be
stated that since this time, international law has undergone significant transformation, most
noticeably the development of the doctrine of human rights. Therefore it is conceptually more
difficult today to understand why attacks against members of groups other then those listed in
the Genocide Convention cannot be considered genocide. Furthermore, it is even more difficult
to understand why genocide can be carried out only through one of the enumerated acts, since
there may be other acts that can be resorted to with a view to destroying one of the protected
groups.

The ‘rigidity’ of the definition of genocide, however, has been softened down by way of judi-
cial interpretation. In particular, the International Criminal Tribunal for Rwanda (ICTR) has
adopted specific criteria to widen the categories of groups protected by the definition, and has
considered that some acts, such as rape, can fall within the purview of the enumerated genocidal
acts.

This chapter discusses the definition of the crime of genocide by taking into account its
judicial application, in particular that by international criminal courts and tribunals. It will also
focus on two controversial issues that surround that definition: namely: (i) the need for genocide
to be committed in the context of a genocidal policy against one of the protected groups and
(i1) the applicability of the definition of genocide embodied in the Genocide Convention in the
field of state responsibility, as opposed to international criminal liability.

The legal ingredient of the crime of genocide

Every crime consists of a prohibited act (actus reus), committed by a person with a culpable mind
(mens rea). Genocide, as a crime entailing individual liability, is not an exception. Both the actus
reus and the required mens rea are spelt out in the definition of genocide enshrined in Article II
of the Genocide Convention.

The actus reus

The acts that may amount to genocide, as pointed out above, are listed exhaustively in Article II
of the Convention. They are the following: (a) killing members of the group; (b) causing serious
bodily or mental harm to members of the group; (c) deliberately inflicting on the group condi-
tions of life calculated to bring about its physical destruction in whole or in part; (d) imposing
measures intended to prevent births within the group; and (e) forcibly transferring children of
the group to another group.

It is apparent from this list that although the direct victims of the prohibited acts are usually
individuals the ultimate ‘victim’ is the group itself. It is against the group as such that the perpe-
trator directs its criminal activity, although to realize the intended objective (to destroy the group
in whole or in part), it is necessary to target specific individuals, who are selected by the perpe-
trator on account of their membership in the group.” However, it is not requested that the indi-
vidual victim actually belongs to the group, for what counts is the perception or belief of the
perpetrator that the victim is a member of the targeted group. Therefore, it has been affirmed by
aTrial Chamber of the ICTR that ‘if a victim was perceived by the perpetrator as belonging to
a protected group, the victim could be considered . . . as a member of the protected group, for
the purposes of genocide’."
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The question may arise of whether the aforementioned acts must be directed against a plural-
ity of individuals, or whether targeting only one member of the group will suffice for a charge
of genocide. In Akayesu, the Trial Chamber has contended that the plurality of the victims is not
requested,'’ although the use of the plural form (members, deaths, children) may induce the
opposite conclusion.'? Nonetheless, with respect to (c), which deals with acts against the group
as such, the prohibited conduct by necessity must be carried out against a plurality of members
of the group.

As for the enumerated prohibited acts, it must be observed that the (a) has been considered
to be equivalent to ‘murder’, which requires intentional killing.'"*Various arguments have been put
forward to ground this interpretation, including the fact that the French text refers to meurtre and
therefore clearly excludes unintentional homicide.

The act of causing harm under (b) does not require that the harm caused be permanent and
irremediable," but ‘[i]t must be harm that results in a grave and long-term disadvantage to a person’s
ability to lead a normal and constructive life’."> The harm caused can be bodily or mental, and must
be ‘serious’. The seriousness of the harm ‘must be assessed on a case by case basis and with due regard
for the particular circumstances’.'® In the ICTR case law, serious bodily harm has been interpreted
as ‘harm that seriously injures the health, causes disfigurement or causes any serious injury to the
external, internal organs or senses’.!” With respect to serious mental harm, it has considered that
‘minor or temporary impairment of mental faculties’ would not meet the seriousness threshold.'
Serious bodily or mental hard can also be caused by rape and other acts of sexual violence."

‘Deliberately inflicting on the group conditions of life calculated to bring about its physical
destruction in whole or in part’, provided under (c), includes ‘slow death measures’, such as ‘lack
of proper housing, clothing, hygiene and medical care or excessive work or physical exertion’.?
It is not requested that those conditions of life actually bring to the physical destruction of the
group, in whole or in part; it is only requested that they are ‘calculated to bring to its destruction’:
namely, that they intended to achieve this result.”!

The fourth prohibited act that can amount to genocide, namely ‘imposing measures intended
to prevent births within the group’, intends to cover conduct whose aim is to prevent the bio-
logical reproduction of the group. This result can usually be achieved through the sterilization of’
women (when the transmission of the distinguishing features of the group is matriarchal, as it was
the case of the sterilization of Jewish women). It can also be accomplished through the rape of’
women of the group by members of another group, when rape aims at changing the ethnic
composition of the group whose characteristics are transmitted following the patriarchal line.
Other measures intended to achieve the same objective can include segregation of sexes, prohi-
bition of marriage, or forced birth control.** As in the preceding hypothesis, it is not required
that the measures achieve the desired goal, it being only necessary that they are carried out for
that particular purpose.

Finally, the last enumerated act skirts along the borderline of ‘cultural genocide’.* The forc-
ible transfer of the children of the targeted group to another group may not result in the biologi-
cal or physical destruction, but cause the disappearance of the group through the severance of’
the links of the youngest generation with the group of origin. In this way, the children will lose
their original cultural identity and their original group will be destroyed.

The mens rea

There is a need to distinguish between first, the mental element required for each of the acts that
may amount to genocide, and then second, the specific mental element which is necessary to
consider those acts as amounting to genocide.
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All the prohibited acts must be accomplished intentionally, i.e. they require intent on the part
of the perpetrator. As highlighted above, this is also the case for the killing of members of the
group. Premeditation, i.e. the planning and preparation of the prohibited act, is not required,
except—in the opinion of a distinguished commentator—in the case of the act listed under (c),
because of the use of the word ‘deliberately’.*

To the general intent of the prohibited act, an additional specific mental element must be
added: namely, ‘the intent to destroy, in whole or in part’ one of the enumerated groups ‘as such’.
This is the specific intent of genocide, also known as genocidal intent. It is an aggravated form
of intent that does not demand realization through the material conduct, but that is nonetheless
pursued by the perpetrator. In other words, it is not required that the perpetrator actually man-
ages to destroy a member of a protected group by carrying out one of the five acts prohibited
under the Convention. It is only necessary that the perpetrator harbours the specific intent to
destroy the group while carrying out one of the prohibited acts, regardless of whether by accom-
plishing the act the intended ultimate objective is achieved. Therefore, the requirement of the
specific intent has a preventative function, since it allows the criminalization of genocide before
the perpetrator achieves the actual destruction of the group.

The question arises of whether the specific intent harboured by the perpetrator has to be ‘real-
istic’; must the perpetrator believe that the intended goal can be achieved through the commission
of one of the prohibited acts? The case law of the ICTR and the ICTY (International Criminal
Tribunal for the formerYugoslavia) has not expressly tackled this issue.”® In Mpambara, however, an
ICTR Trial Chamber has stressed that ‘even a single instance of one of the prohibited acts’ can
amount to genocide, ‘provided that the accused genuinely intends by that act to destroy at least a
substantial part of the group’.? The reference to the genuine intent to destroy the group is explained
by the Trial Chamber in a note to the judgment: “The perpetrator of a single, isolated act of vio-
lence could not possess the requisite intent based on a delusion that, by his action, the destruction
of the group, in whole or in part, could be effected’.” Therefore, it seems that for the Trial Chamber
the genocidal intent can be ‘genuine’ only to the extent that the perpetrator considers it possible
that the destruction of the group can eventually be achieved.

It is worth emphasising that if one contends that the genocidal intent of the perpetrator must
be a ‘realistic’ one, the outcome could be that genocide becomes punishable only when the
destruction of a group, at least in part, is already taking place. This could cover situations where
there is a genocidal plan or campaign, to which the perpetrator contributes, or even the case of
a lone perpetrator who possesses the means for achieving the desired specific intent (an example
could be that of a person in possession of a bacteriological weapon, capable of killing many
individuals in one attack).To require that the desired specific intent be ‘genuine’, in the sense of’
materially possible, will undermine the preventative nature of the prohibition of genocide, and
eventually make genocide punishable only when part of the group (even a substantial part) is
already being destroyed.

The genocidal intent of the perpetrator must be directed towards one of the enumerated
groups. The list of the protected groups, as underlined above, is exhaustive. During the prepara-
tory works of the Genocide Convention, an attempt was made to include in the list cultural and
political groups, but to no avail. The exclusion was grounded on the volatile membership of
these two categories of groups and the desire to afford protection to groups characterized by a
certain degree of stability.®® The ICTR has tried to identify the distinguishing features of each
protected group, and has affirmed that: (i) a national group is a group of people ‘who are per-
ceived to share a legal bond based on common citizenship, coupled with reciprocity of rights and
duties’; #* (il) a racial group is made up by members who possess ‘hereditary physical traits often
identified with a geographical region, irrespective of linguistic, cultural, national or religious
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factors’;* (iii) an ethnic group is ‘a group whose members share a common language or culture’; *!

and (iv) a religious group is made by members who share ‘the same religion, denomination or
mode of worship’.* It is important to stress, however, that the reference to the four enumerated
groups is made to the groups as social entities. It would therefore be useless to try to describe the
protected groups by applying rigorous scientific or objective notions, also because by so doing
one may find that some groups do not scientifically and objectively exist.*?

It is perhaps because a particular group can be deemed to exist as a national, racial, ethnic
or religious group on account of the perception by the community that the question of the
identification of a given group as a group protected by the prohibition of genocide has
eventually been solved by also applying a subjective test. Thus, in the case of the attacks against
the Tutsis in Rwanda, the ICTR has considered they constituted an ethnic group, since the official
classifications referred to them as an ethnic group and the Rwandans themselves, without
hesitation, answered questions regarding their ethnicity.** Similarly, the International Commission
of Inquiry on Darfur found that the members of the tribes attacked in Darfur constituted
an ethnic group distinct from that of the attackers on account of the self-perception of the
victims as well as the attackers that they were two different ethnic groups: namely, the
‘Africans’ as opposed to the ‘Arabs’.”> In addition, as alluded to above, it is not necessary that
the specific individual victim of the genocidal conduct belongs to the targeted group. It is
sufficient that the perpetrator believes that the victim is a member of the group he or she seeks
to destroy.*

The genocidal intent must be directed at one of the listed groups ‘in whole or in part’. This
means that it is not required that the perpetrator seeks to destroy the group in its entirety, since
the intent to attain only a ‘partial’ destruction would suffice. It is, however, not clear what ‘in part’
exactly means. If one applies a quantitative approach, ‘in part’ can describe the numeric size of
the group with respect to its totality. By contrast, if one uses a qualitative approach, the intrinsic
characteristic of the selected part of the group would count, i.e. the leadership of the targeted
group. In any case, it has been contended that ‘in part’ seems to mean ‘a substantial part’’ of the
group, and that both a quantitative and a qualitative approach can be used to establish whether
or not part of the targeted group constitutes a substantial part.*®

Finally, the genocidal intent must aim at the destruction of the group ‘as such’. This require-
ment makes it clear that the ultimate intended victim of genocide is the group, whose destruc-
tion is sought by the perpetrator through carrying out the prohibited acts against its individual
members or the group itself.*

Is the existence of a genocidal policy a legal ingredient of the
crime of genocide?

The word genocide reminds us of the extermination of thousands, if not millions of people, on
account of their membership in a particular group and in the pursuance of a state policy. However,
the definition of genocide enshrined in the Genocide Convention does not expressly require the
existence of such a policy, and as a matter of fact does not even consider the number of victims
of the prohibited acts as relevant. The fact that historically genocide coincides with the actual
destruction of a protected group, carried out in furtherance of a genocidal policy, has not been
mirrored in the legal definition of genocide, which is aimed at punishing some enumerated acts
as genocide on account of the specific intent harboured by the perpetrator. The ICTR and the
ICTY have clearly confirmed this view,* although they have admitted that the existence of a
genocidal plan may be useful to establish whether the perpetrator of one of the prohibited acts
of genocide possesses the required genocidal intent.*
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Some distinguished commentators consider this stand to be incorrect and argue that a con-
textual element, in the form of genocidal campaign, or at least of a pattern of collective violence
against the group, is necessary.* To bolster this proposition, it is maintained that it would be
unrealistic for a single individual to aim at the destruction of a group; therefore, the genocidal
intent must perforce be directed to the result of a collective endeavour to which the single indi-
vidual contributes.* This view has also been echoed in the case law.* It also finds some support
in the Elements of Crimes of the International Criminal Court (ICC), according to which the
conduct must take place ‘in the context of a manifest pattern of similar conduct directed against
the group or was conduct that could itself effect [the]| destruction [of the group]’.

As it is clear, the question of the need for the existence of a genocidal policy is in fact closely
intertwined with whether the specific intent to destroy one of the protected groups, in whole or
in part, must be ‘genuine’ (to use the expression of the ICTR Trial Chamber in Mpambara).* The
existence of a genocidal policy or campaign against the targeted group will in fact make it pos-
sible for the perpetrator to form a ‘realistic’ intent to attain the destruction of the group; the
conduct of the perpetrator will in fact aim at the same result pursued by others, thus creating a
genuine threat to the existence of the group.

Nonetheless, it would be incorrect to conclude that the genocidal policy or campaign is one
of the legal ingredients of genocide. Even admitting that historically genocide has been perpe-
trated within a genocidal context, still it is theoretically possible that a lone perpetrator may
realistically aim at the destruction of a targeted group in the absence of such a context. An
example is the one already described: namely, that of the individual who possesses a weapon of
mass destruction. Another example is the attack, by a single individual, against the leadership of
the group, that may realistically endanger its existence at least in part.

It is on account of these considerations that one may perhaps understand why the ICC
Elements of Crimes provide, with respect to genocide, that the conduct either must take place
in the context of a manifest pattern of similar conduct directed against the group, or must be of
a kind that could itself effect the destruction of the targeted group. If a single conduct may pose a
threat to the existence of the group, regardless of the existence of a genocidal policy, the act car-
ried out by the perpetrator can amount to genocide. As the Pre-Trial Chamber of the ICC has
put it in Al Bashir, the presence of one of these two requirements clarifies that:

the crime of genocide is only completed when the relevant conduct presents a concrete
threat to the existence of the targeted group, or a part thereof. In other words, the protection
offered by the penal norm defining the crime o