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Foreword to the
First Edition

The preparation and negotiation o claims has become an industry within
an industry. In fact, during a period of recession it isone d the few sec-
tionsd the construction industry which flourishes. It is not surprising there-
fore to see the publication o another book which deals with claims. There
are a number d books on the market to do with claims but Reg Thomas's
Construction Contract Claims has a number of features which are not
very well catered for by the others.

The section dealing with claims prevention should be studied par-
ticularly by architects and engineers. Reg Thomas draws attention to the
oft-adopted policy of assuming that the issue d information to contractors
can be delayed with impunity on the grounds that the contractor himsef is
dready in delay. The book argues that the contractor, in support of
an application for an extension d time or a claim that time has become
at large, may argue that even though he is in delay, completion to time
would in any event have been impossble due to the late issue of
information.

Claims settlement invariably becomes protracted and difficult where
records are poor or non-existent. Great assistance is provided by the book
with regard to the type o records which should be kept.

Mogt books dedling with construction law contain numerous interest-
ing and relevant cases. This book is no exception. An advantage which
this book has to offer is that as many construction cases have been
brought before the courts in the last few years they are dl included. A
case which is likely to have a long-lasting effect upon the way in which
clams are prepared and presented is Wharf Properties and Another
v. Eric Cumine Associates and Another (1988).This case has thrown
doubt on the preparation o global rolled-up claimsand is dealt with in the
book.

A criticism | levy against many books dealing with construction law is
that they answer dl the simple questions but sudioudy avoid those which
are thorny. Reg Thomas seems to have developed his theme by highlight-
ing the difficult contractual problemsand providing cogent answers. In par-
ticular | like the sections dedling with concurrent delaysand the contractual
effect of variationsissued after the contract completion date but before the
date of practical completion.
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Foreword to the First Edition Xiii

The recovery d head office overheads is comprehensively dedlt with in
the book and an interesting aspect is referenceto and explanation d the
Eichleay formula usad in the USA.

Whether a book isread or not is often dependent upon the stylein which
it iswritten. Some booksare heavy going from thefirs page. Reg Thomas's
Condruction Contract Claims is written with a light touch and is easy to
read, understand and digest and | have no hesitation in recommending it
to dl invalved in the construction process, whether building, dvilsor engi-
neering services.

Roger Knowles
FRICS FCIArb, Barriger



Foreword to the
Second Edition

| was pleased to be asked to prepare the Foreword to the second edition
d Construction Contract Claims by Reg Thomeas.

Reg has been a friend and colleague for more yearsthan | care to count.
One aspect d Reg's work isthat he isdways very thorough. This halmark
shows through in the revisons he has introduced. A great ded d change
has taken place with regard to the subject matter since the book was first
published in 1993. Little change d any consequence has been |eft out.

The impact d the Housing Grants, Construction and Regeneration Act
1996 on the construction industry has probably had more affect than any-
thing else in the last hundred years. Reg in his book has incorporated in
some detail the changes brought about by this piece d legidation. The
courts have been busy in the past ten years. Legd caseswhich have deve-
oped the law rdating to interest and finance charges, head office overheads,
liquidated damages and the power d the courts to open and review the
decisonsd engineersand architectsare wdl catered for.

Mog d the leading text books such as Hudson's Building and Engi-
neering Contracts and Keating'sBuilding Contracts have been thoroughly
revised. Their effect on the subject d clamsiswel catered for. Evey stan-
dard form d contract has been revised and re-issued in the past ten years
and, as you would expect, a very professiona job has been carried out in
amending the text and providing cogent explanation. Throughout hiscareer
Reg hasspent agreat ded d timeeither working overseasor being involved
in overseas projects. Thisexperienceshinesthrough in the manner in which
the new HDIC contracts are dedlt with. The observations on the relative
meritsd ADIC and the NEC make for vey interesting reading.

The revisons to the book do not merely ded with the question d up-
dating. | particularly like the revised and much expanded section on the
evaduation d lossd productivity. Few dams written by contractors and
subcontractorstackle this area o loss in a convincing manner. They are
advisd to study this part d the book with care if they are looking to
improve their recovery rate from lossd productivity.

The book in its revised form isone d the few which deals with clams
in a truly internationa manner. Whether the contracts are UK based or
International, no matter that the lav d the contract relates to the home
front, Far Eagt, USA or South Africa, this book doesit judtice.

Xiv



Foreword to the Second Edition XV

Those who bought copies of thefirg edition will wasteno timein order-
ing the second edition. Anybody who deals with claims and does not have
a copy of thefirg edition will be wel advised to buy the second.

Roger Knowles
FRICS FCIArb, Barrister



Prefaceto the
First Edition

There are a number of excellent text books on construction law, contracts
and claims. The author has referred to Hudson's Building and Engineer-
ing Contracts, tenth edition for a number of early cases, and readersare
advised to refer to thisinvaluablesource for a better understanding o many
issues discussed in this book. Publications by James R. Knowles listed in
the bibliography have also been invaluable in the preparation of this book
and are recommended for further reading. Knowles publicationsand sum-
maries o the cases cited in References may be purchased from Knowles
Publications, Wardle House, King Street, Knutsford, Cheshire WA16 6PD.
The contents d this book are intended to present to readers a general view
d the practical problems which exist and how they might be avoided or
resolved. The views expressed by the author represent several years ex-
perience d looking backwardsat projectswhich have gone wrong. In prac-
tice, many projectsgo well, are completed without major claims, and where
they do occur, they are often settled promptly, professionally and amica-
bly. Unfortunately, there isan increasingincidenced claims, most of which
are brought about by financial pressures which stretch the resources o
consultants, contractors and subcontractors aike. Many firmsdo not have
aufficient allowanceshbuilt into their fees, or into the contract price, to carry
out their obligationsproperly. Some firmslack sufficient gaff with the skills
required to manage projects efficiently and to deal with claimsin a profes-
sional manner. Insufficient attention to training staff, so that they can be
better prepared to deal with claims, isanother reason for many o the prob-
lemswhich exist in the industry. Whilst many claimsare well presented and
dealt with professionally by the recipient, some o these failures are evi-
denced in the presentation and quality o some claims submitted by large
and smal firms aike and in the response made by some architects, engi-
neers and quantity surveyors.

The chapters which follow attempt to guide readersthrough the history
o developments in law and contracts so that they may understand more
fully the reasons for good contracts administration as a means o avoiding
or minimising the effectsd claimsfor delay and disruption.

Some d the arguments and methods o quantifying claimsin this book
should be regarded as possible means o persuasion according to the cir-
cumstances and records which are available to support a clam. In some
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Preface to the First Edition xvii

cases, a lack o records may not befatal to a claim, but it may be an uphill
bettle to persuade the recipient o a claim to pay out large sums d money
on the basis d hypothetical calculations which have no real foundation.
Readers should be aware that there is no real substitute for good records
when it comes to quantifying a clam for an extension o time or for addi-
tional payment. Nevertheless, if the contractor has been delayed at almost
every turn, it must be right that he receivessome rdief and compensation
so far asit can be established by applying commonsense according to the
circumstances. Asa consultant to contractorsand subcontractors, a duty is
owed to them to use every means available, providing that they are honest
and judtifiable, to obtain the best possible settlement o their claims. Asa
consultant to employers (or to contractors defending a claim from subcon-
tractors), a duty is owed to them to defend dl claims and to discredit any
unmeritoriousclaims. Nevertheless, employers (and contractors asthe case
may be) will need to be advised on the possible worth o a claim in order
to facilitate a decision as to settlement or arbitration or litigation.

Whilst some practitioners may seek refugein casesin which clamshave
been rejected on the grounds that the records and/or the method of quan-
tification were lacking, the author supports the view expressed in Penvidic
Contracting Co. Ltd v. International Nickel Co. of Canada Ltd (1975)
53DLR (3d) 748 (quotingDaviesJin Wood v. Grand Vdley Railway Co)
- see A Building Contract Casebook by Dr Vincent Powell Smith and
Michael Furmston at page 316:

"It was dearly impossibleunder the fact of that case to etimate with anything
approaching to mathematical accuracy the damages sugtained by the plaintiffs,
but it seems to me dearly laid down there by the learned Judges that such an
impossbility cannot "relievethe wrongdoer of the necessity of paying damages
for hisbreach of contract" and that on the other hand the tribunal to estimate
them, whether juy or Judge, mugt under such circumstancesdo "thebest it can”
and its conclusion will not be set aside even if 'the amount of the verdict isa
matter of guesswork.' (emphasisadded).

However, the above quotation should not be relied upon to curedl ills The
terms of the contract and other circumstances may require a more robust
approach when defending any claim which is clearly deficient in the essen-
tid ingredientsto judify anything less than total or partial rejection.

It is hoped that this book will provide useful guidance for those respon-
sblefor dealing with claimsso that they can be resolved with the minimum
cost and without any party being serioudly disadvantaged.

Reginald W. Thomas
Spring 1992



Preface to the
Second Edition

Since the firg edition d this book, there have been severa important
changesin contracts and lawv which are worthy d note. There have dso
been a number d excelent new publications, in particular, the eleventh
edition d Hudson's Building and Engineering Contracts, Delay and Dis
ruption in Construction Contracts by Keith Pickavance and a number d
‘up-to-the minute' regular publications by James R. Knowles to which the
author has been fortunate to have had access and which have been invalu-
able in the preparation d this book. Asin thefirg edition o this book, the
author has referred to the tenth edition d 'Hudson' and its supplements
for anumber d early casesand to Construction Contracts: Principlesand
Policiesin Tort and Contract by the same author, much d which is now
reproduced in the dleventh editiond 'Hudson'. In addition the author has
sourced a number d important US cases d interest from Construction
Delay Claims by Barry B. Brambleand Miched T. Callahan, a publication
which ought to be read by those wishing to have an account o many
aspectsd damswhich are seldom covered in detail in the UK.

During the decade since the firg edition, the report 'Constructing
the Team' published under the chairmanship d Sir Miched Latham (The
Latham Report) stimulated constructive discussion about the direction o
contracting in the UK. The Government, in its enactment d the Housing
Grants, Construction and Regeneration Act 1966 (The Construction
Act), took on board many d the recommendationsin the Latham Report.
The publication  "The New Engineering Contract’ (NEC), now reissued
under a new title, 'The Engineering and Construction Contract’, helped to
promote a new approach to contracting based on good contract adminis-
tration and minimisation d disputes (aswdl as quick and effective resolu-
tion d such disputesif they arose). The decade ended with the NEC gaining
ground in the UK and internationally.

Unfortunately, the good ingredientsin the NEC have not been grasped
by ingtitutions promoting other forms d contract. Whilg it is true that
dispute resolution in the UK has been given new dimensions by require-
mentsimposed by the Construction Act, little has been doneto follow some
of the better principlesfound in the NEC. At theend o the decade, Fédéra-
tion International des Ingénieurs-Conseils (FDIC)introduceditstest editions
d four new contracts, threed which wereto replace existing contractsand
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one d which wasentirely new (for smdl works). The test editionsillustrated
an attitude which promoted adversity by the introductiond stringent notice
provisons which could only have increased the incidenced poor relation-
ships and disputes. Fortunately, after consultation with contractors and
other interested parties, AHDIC has softened its approach to some extent.
It has introduced a Dispute Adjudication Board into dl d its standard con-
tracts which fits broadly into the recommendationsd the Latham Report.
HDIC has dso improved proceduresfor contract administration by the con-
tractor, but has not seen fit to bring the employer into the team in the same
way as the NEC.

This book does not seek to promote any one single contract over
another. The criticism d HDIC when comparedto NEC isintended to illus-
trate the author's view that, in spite d severd important changesin con-
tractsand law, the fundamentd divide between employersand contractors
is ill fairly deep rooted. Claims and disputesare unlikely to change in sub-
stanceand form in the near future unlessdl sdesd the industry recognise
that co-operationis more effective than separation. A new wind d change
is dill needed if the highly experienced and expensive resources currently
engaged in the daims and arbitration business are to be better used in
designing, managing and constructing exciting projects in the twenty-first
century.

'An offending brother is more unyieding than a fortified city,
and disputesare likethe gatesof a citadd.' Proverbs 18: 19 (NIV)

Reg Thomas
Spring 2000
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Brief History of
Construction Contracts
and Case Law

1.1 Introduction

Modern contracts are used in a commercial environment which has encour-
aged the development o claimsin construction contracts in recent years.
Nevertheless, many d the conditions d contract used today are based on
documents that were drawn up in the nineteenth century, and much o the
construction law that isrelied upon in the courtsand in arbitration has been
made as a result d casesthat took place in the industrial revolution.

Civil engineering contracts evolved significantly in the nineteenth
century, mainly as a result o the growth in transport, such as canals and
raillways. Mogt early contracts had the essential ingredientsgoverning price,
time for completion, damages and specification o the work to be done,
but it was the construction  the canals and railways which eventualy
caused entrepreneursto consider additional provisionssuch as health, safety
and welfareand to make contractual provisionsgoverning the requirements
which were necessary to protect the workforce and the community. In
his book The Railway Nawies (Penguin Books, 1981), Terry Coleman
describes how the Chester and Holyhead Railway Company stipulated in
contracts that the contractors should provide huts for the men where there
wasno room for them in the villagesalong the line, and that the men should
be paid on stated days in money, with no part paid in goods.

At the same time as the growth in dvil engineering there wasan increas-
ing demand for buildings such as mills, factories and hostelsfor a working
population which had flooded into the towns and cities. Building contracts
had to take account of new pressures to complete on time, and new stan-
dards and specificationshad to be drawn up to cope with new materials,
such as cast iron, which were becoming availablein commercial quantities.
It is evident from reported cases throughout the nineteenth century that the
rolesd architect, or engineer or surveyor included that o an independent
certifier when carrying out certain duties under construction contracts.



2 Construction Contract Claims

Gradually the contents of construction contracts became more sophisti-
cated and included a host of new provisions; some brought about by Statute
and others by the influence o the new professional institutionsand trade
associations that were being formed and which were to play an important
rolein a fast growing industry.

The method o tendering, in the early years of the industria revolution,
is best illustrated by Firbank, quoted by Coleman in The Railway Navvies
(supra):

‘Firbank himsdf used to tell a story of one Mr Wythes (probably George Wythes,
who undertook, among other lines, that from Dorchester to Maiden Newton)
who wasthinking o submittingan offer for a contract. Hefirst thought £18000
would be reasonable, but then consulted his wife and agreed it should be
£20000. Thinking it over, he decided not to take any risk, so made it £40000.
They dept on it and the next morning his wife said she thought he had better
make it £80000. He did; it turned out to be the lowest tender notwithstanding,
and he founded hisfortune on it.'

Fortunes could be made quickly, but many contractors went broke from
underestimating the practical difficultiesd constructing the work to strict
standards in al weathers and a lack o awareness o the consequences of
delay and other serious breaches of contract. It was soon redised that a
major area d risk was inherent in the uncertainty of the quantity o work
to be done and the variable ground conditions. Civil engineering contracts
developed on the basis that al work would be remeasured at rates which
were agreed at the outset; a reasonable solution bearing in mind the uncer-
tainty o ground conditions which affected most o the work which was to
be carried out. On the other hand, it was thought that building work was
capable o quantification with reasonable accuracy (with the exception o
changes ordered after the contract was agreed).

Therefore, building contracts were generally not subject to remeasure-
ment and the contractor bore the risk o any mistakes which he may
have made when measuring the work to be done from the drawings. The
high cost d tendering for building work caused tendering contractors to
engage a 'surveyor' who was responsiblefor measuring dl of thework from
the drawingsand whose fees would be shared by dl tenderers. Very soon
this practice was overtaken by the employer (or his architect) engaging the
surveyor to measure the work and for the ‘quantities to be provided
for each tendering contractor for pricing the work. The surveyor's feesfor
measuring the work was usudly required to be shown at the foot o the
priced hill of quantitiesto be submitted with the tender and the successful
contractor would then pay the surveyor out d the proceeds of interim cer-
tificates. This meant that each tendering contractor started by pricing the
work based on the same bills o quantities, thereby reducing the cost of



History of Construction Contracts and Case Law 3

tendering and reducing the risk d error in quantifying the work to be
done.

This practice, which survived for many years, caused problemsif the
building owner decided not to proceed with the work. Some building owners
contended that they had no ligbility to pay the quantity surveyor's feesif
the contract did not go ahead: Moon v. Whitney Union (1837), and
Waghorn v. Wimbledon Local Board (1877); (Hudson's Building and
Engineering Contracts, tenth edition, at pp 113 and 114). Even as late
asthe 1920s some standard forms d contract reflected this practice. The
form d contract which was known by the short title as The Mode Form
of Contract (one of the RBA publications referred to hereinafter), con-
tained the following clause 14 prior to 1931:

'(@Thefeesfor theBillsof Quantitiesand the Surveyor'sexpenses (if any) sated
therein shall be paid by the Contractor to the Surveyor named therein out of
and immediately after receiving the amount of the certificatesin which they shall
be included. The fees chargeable under clause 13 [Variationg shall be paid by
the Contractor before the issue by the Architect of the certificate for final
payment. (b) If the Contractor failsor neglectsto pay as herein provided, then
the Employer shall be at liberty, and is hereby authorised, to do so on the cer-
tificate of the Architect, and the amount so paid by the Employer shall be
deducted from the amount otherwise due to the Contractor .

Until 1963 the RIBA standard forms d contract contained optional provi-
sions (clause 10) whereby the contractor could be responsible for paying
the quantity surveyor's fees out o monies catified by the architect.
However the quantity surveyor generdly became engaged by the building
owner, or his architect, who were responsiblefor paying the fees.

Whilst much o the case law which was relevant to construction contracts
was shaped in the nineteenth century, there continued to be cases of note
during the twentieth century. In parallel, non-standard and standard forms
of contract evolved. The firg 'standard forms d contract' were probably
developed by public corporations. Revisonsto many formsd contract were
often prompted by decisons in the courts and these revisons (or the inter-
pretation and application d them) sometimes became the subject d later
cases which were to have a continuing influence on the draftsmen d new
contracts and on the understanding d the lawv which affects contracts in
construction.

Standard formsd contract which came into general use in building con-
tractswere developed by the Royd Indtitute d British Architects(RIBA).By
the early twentieth century the use d the RBA form d contract was wide-
spread. Thisform d contract, which was to be the subject & severa edi-
tionsand revisons, was to become the bassd most building contractsand
was the forerunner d the Joint Contracts Tribund (JCT)formsd contract
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o 1963 and 1980. In avil engineering, the firgt edition o the Institution
of Civil Engineers (ICE)conditions d contract was launched in 1945. The
seventh edition (1999) iscurrently in use. One d the features of these stan-
dard forms of contract is that they are approved and accepted by the pro-
fessonal ingtitutions and the contractors associations. Several other
standard formsof contract developed independently, such as GC/Works/1
for use by government departments and forms published by other profes-
sional bodies.

Internationally, particularly where there was British influence, standard
formsd contract developed on the same lines asin the United Kingdom.
Forms o contract which were (almost verbatim) the same as the RIBA/
JCT forms o contract came into use in Cyprus, Jamaica, Gibrdtar,
Bahrain, Hong Kong and Singapore. In Cyprus, one o the first editions of
the RIBA formd contract (probablyused in the United Kingdom about the
time o the First World War) has been used alongsidea variant of the 1963
edition of the JCT formd contract.

In Hong Kong a variant o the 1963 edition d the JCT form o con-
tract iswiddly used and a draft based on the 1980 edition d the JCT form
has been awaiting sanction since the early 1980s. Until recently, the form
d contract used in Singapore wasa variant of the 1963 edition of the JCT
form. However, since 1980 the Singapore Institute o Architects has
departed from following developments in the United Kingdom and has
adopted an entirely new form o contract which bears no resemblance to
any other standard form of contract used in the United Kingdom. In avil
engineering a standard form of contract for use internationally was devel-
oped and agreed by the Fédération Internationale des Ingénieurs-Conseils
(FIDIC) using almost entirely the same format and conditions as the ICE
conditions o contract. Various editions o FDIC are currently being used
internationally. The fourth edition of FIDIC (published in 1987) isthe last
to be used, based on the ICE format, and the new 1999 editionsare likey
to be used in the future.

Indl forms o international contracting, it isimportant to be aware that
there are significant differencesin law in various parts d the world. There
are four main categories of law:

e Common law based on the English legd system;
e Civil law based on the French or German codes;
e Local law (suchasthe Swari'a in the Midde East);
e Combinations of various laws and legd systems.

Common law jurisdictions

Thistype d legd system isfound mainly in Commonwealth countries. As
in the UK, there are a number o statutory lawsand it is here that the main
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departures from English lav can be found. Some examples are given later
in this chapter.

Civil law jurisdictions

Whilg thisisevident in France and itsformer colonies, many countries have
developed their own Civil Codes using the French Civil Codes as a modd!.
In the Midde East, Egypt was the firg country to adopt a codified legd
system based on the French Codes. The draftsman d the Egyptian Codes
adso drafted the Kuwait Civil Codes and, whilgt there have been changes
from the origind French versionsin both adaptations, in many respects
Egyptian and Kuwaiti law follows French law. In the Far East, Thailand has
its own Codes which are based on the French Codes.

Examplesd sgnificant differences between some d the Givil laws and
English common law are:

e Termination — In some avil law jurisdictions, regardlessd the contrac-
tud provisions, it is not possible to terminate a contract without obtain-
ing an Order from the courts.

e Quantum meruit - In many avil law jurisdictions, quantum meruit is
not recognised. The contract price must be agreed or determined by an
agreed method. In contrast, the Kuwati Commercia and Civil Code con-
tains the following provisons:

f no consideration is mentioned in the contract, the Contractor shal be enti-
tled to be pad at the prevalling rate for smilar work at the date d concluson
d the contract’

e Consideration-Under English law, consideration isan essential element
d a contract (with certain exceptions). Often, dvil law juridictions do
not require consideration as an essential element d a contract. A con-
tract can be made without any consideration.

e Timefor acceptance of offers - Whilg an offer can be withdrawn at
any time before acceptance under English law, some countries have
introduced laws to make it a condition that offers are kept open for a
specified period and cannot be withdrawn before the period has expired
(forexample, in Kuwait). Obligationsd” honesty and good faith are recog-
nised by the courtsin avil law jurisdictions. Therefore the revocation o
an offer may be seen asa breach d judge-made law that offers must be
kept open for a reasonable time.

e Letters of intent — The origind purpose d a letter d intent was only a
statement to the effect that the employer intended to enter into a con-
tract at some later stage and the letter imposed no obligations on the
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parties under English law. In many aivil law jurisdictions,a letter of intent
isan 'Agreement in Principle. That isto say that dl o the terms may
not have been agreed but the principled an agreement has. The parties
are reguired to negotiate in good faith and conclude a contract in due
course.

e Liquidated damages and penalties - Under English law, a penaty
clause cannot be enforced. Roman Dutch law recognises penalty clauses
and they can be enforced. Sometimes the law includesthe powers given
to the Court to modify a penalty if the amount shal be considered
excessive or derisory. In South Africa, there are limited provisionsfor
modifying penalties (see1.4). In many Middle Eastern countries, the dis-
tinction between liquidated damages and penalties is a matter o trans-
lation (thereis no Arabic word for 'liquidated damages) and 'penalties
are construed as if they were liquidated damages.

Local law

Some countries have devel oped their own lawsand have been almost unin-
fluenced by the lawsd other countries. In some cases, much o the law is
based on religious teachings. For example, Saudi Arabia law is amost
entirely based on the Shari‘a (Idamic Law), in which there are four main
'Sunni- Schools' (Hanafi, Mdliki, Shafii and Hanbali). The main differ-
ences between the four schoolsisthe priority which isgiven to the Qur'an.
Some countries have combined Shari‘a with modern statutes or codes to
a greater or lesser extent.

Combinations of various laws and legal systems

Combinations vary widely from country to country. Bahrain arid the UAE
have traditionally followed the common law legd systems, with an element
o Shari‘a and written regulations. However, Bahrain and the UAE appear
to be moving in the direction d avil law based on the French and Egypt-
ian legal systems. Kuwait have a fully codified legd system and is one o
the most advanced o the Guf Statesin that it has been a dvil law juris
diction for many years. Its Civil Code is similar to that o Egypt but some
local laws dill apply.

Since 1907, Japan's laws have been developed on a Civil and Com-
mercial Code (of German influence)followed by a degree o Americaninflu-
ence after the Second World War. In spite o this history, complex
contractual arrangements are generally avoided, even for some mgjor pro-
jects. The traditional Japanese philosophy has remained almost unaffected
by recent developments in law.



History of Construction Contracts and Case Law 7

The law of the contract and the procedural law

The law ofthe contract

This is the lawv which governs the interpretation and application d the
contract. It isimportant to establish any impediment to foreign laws which
cannot be enforced in the county in which the contract is made.

The procedural law

Thisisalaw which governs the litigation or arbitration and is normally the
law o the county in which the proceedings will take place. It is not nec-
essarily the same as the lav o the contract.

Difficultiescan ariseif the choice of law isambiguous. In general, the choice
d law specified in the contract will be upheld unless:

e it is contrary to public policy o the place where the proceedings are
held;

e the choice is not exercised for bona fide and legd reasons;

e dicta d Denning LG in Bouissevan v. Weil (1948)1KB 482 applies -
' 'do not believe the parties are free to stipulate by what Law the vdid-
ity of their contract is to be determined. Their intention is only one of
the factors to be taken into account.’

Problems can arise if the choice o the law of contract for main contracts
and subcontracts are not the same (see6.12 infra).

1.2 Bills of Quantities

Contractorswho calculated their own quantitiesfrom drawingssupplied by
the building owner adopted methods d measurement according to their
own style. The first quantity surveyorsalso prepared the bills o quantities
in their own style and adopting their own particular methods of mea-
surement. In the beginning this was probably confusing as the tendering
contractors must have placed their own interpretation on the method
d measurement. No doubt the quantity surveyors gradualy developed
methods which were fairly consistent and contractors became familiar with
each individua quantity surveyor's method o measurement. The courts
dealt with many casesinvolving lidbility for inaccurate hills of quantitiesand
the decisions appear to be inconsistent. The apparent inconsistency was
due in part to the distinguishing features o the various contracts and rep-
resentations which were made regarding the quantities. However, it was
held in Bolt v. Thomas (1859)(Hudson'sBuilding and Engineering Con-
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tracts, tenth edition, at page 196) that where it was stipulated that the
builder should pay the architect for the calculation of the quantities, and he
had done so, then the builder was entitled to compensation from the archi-
tect if the hill was not reasonably accurate.

As late as the 1920s the Mode Form o Contract (RIBA)did not incor-
porate a standard method o measurement, nor did it expressy state that
the billsd quantitieswas a contract document. Neverthelessit wasimplied
that the billsof quantities had contractual status and the contract contained
provisionsin clause 12a as follows:

'Should any error appear in the Bills d Quantities other than in the Contrac-
tor's prices and caculations, it shdl be rectified, and such rectification shall
condtitute a variation d the Contract, and shdl be dedt with as hereinafter
provided.'

The provisionsin the above contract have survived to the present day and
amost identical wording appears in the 1963 and 1980 editions of the
JCT form o contract. Similar provisions also appear in the sixth and
seventh editionsd the ICE conditions d contract in clause 55(2).

In the absence d a standard method o measurement, errors in com-
posite descriptions and aleged omissionsd items, as opposed to errorsin
measurement, became a constant source d argument. The first steps to
rectify these difficulties probably took place in 1909, when the Quantity
Surveyors' Association appointed a committee to prepare and publish pam-
phlets recommending the method o measurement for three trades. The
firgt edition o the Standard Method of Measurement (SMIM)was published
in 1922 with the agreement o representatives d the Surveyors' Ingtitution,
the Quantity Surveyors Association, the National Federation of Building
Trades Employersand the Ingtitute of Builders. The situation which existed
prior to the publication of the first edition is perhaps best described in the
opening paragraph o the preface to this historic document:

'For many years the Surveyors' Inditution and the Quantity Surveyors Assodi-
aion (which bodies are now amagamated) were accepted as the recognised
authoritiesfor deciding disputed pointsin connection with the measurement o
building works. The frequency d the demands upon their services for this
purposedirected attention to the diversty o practice, varying with local custom,
and even with the idiosyncrases o individud surveyors, which obtained. This
lack d uniformity afforded a just ground  complaint on the part o contractors
that the estimator was frequently left in doubt as to the true meaning d items
in the billsd quantitieswhich he was cdled upon to price, a circumstancewhich
militated againgt scientific and accurate tendering.'

As might be expected, it took several years for the quantity surveying pro-
fessonto becomeaware d the SMM and to useitin practice. Several years
after the publication d the firss SMM, in House and Cottage Construc-
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tion, VolumelV, Chapter 1l (Caxton Publishing Company Limited),Horace
W. Langdon Esq., E.S, a practisng Chartered Quantity Surveyor, made
no referenceto a standard method o measurement and he described how
the quantity surveyor ought to explain the method d measurement used to
prepare the billsd quantities.

The second edition o the SVIM was published in 1927, and in 1931
the RIBA published its revised form o contract which (inclause 11) incor-
porated the SVIM, where quantitiesformed part d the contract. The first
test as to the vdid incorporation d the SVIM into the contract and the
application and interpretation d the principleslad down in the standard
method d measurement took placein 1938: Bryantand Sons Ltd v. Birm-
ingham Saturday Hospital Fund [1938] 1 All ER 503. It was hdd that
cdause 11 d the contract, and the SMM, had been incorporated into the
contract and that the contractor was entitled to extra payment for excave-
tion in rock which ought to be measured separately pursuant to the prin-
ciples lad down in the SVIM.

It is evident that the decision in the Bryant case turned on the specia
wording in the standard form in clause 11, to the effect that the hills unless
otherwise stated should be deemed to have been prepared in accordance
with the current standard method d measurement. Almost identica provi-
sions appear in clause 12(1) d the 1963 edition and in clause 2.2 d the
1980 edition o the JCT formsd contract and arethe bassd many dams
which persist in the construction industry today. The development d more
sophisticated standard methods d measurement, whilst desirable in many
respects, has done little to diminate this type d clam. The provisons d
SMIM7 require the quantity surveyor to provide more detailed information
than that required by the SMM (wherenecessary) (A1) and for the employer
to provide information on groundwater (D3.1) or to state what information
is assumed.

Civil engineering quantities developed along smilar lines to building
quantitiesand standard methodsd” measurement became incorporated into
contractsfor avil engineeringwork. Clause57 d thefifth, sixth and seventh
editionsd the ICE conditionsd contract containssmilar provisionsregard-
ing the status and application d the Civil Engineering Standard Method o
Measurement (CESMM) referred to therein. Any work carried out by the
contractor which is not messured separately in accordance with the
CESVMIM mey (unlessthere is a statement to the contrary) be subject to a
cdam for additiona payment: A.E. Farr Ltd v. Ministry of Transport
(1965) 5 BLR 94.

In international contracting, it is unfortunate that the clear advantages
resulting from standard methodsd” measurement which seek to addressthe
problems stated in the preface to the 1922 SVIM (supra) have not been
grasped. Little could be smpler than to sdlect one d the many standard
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methods o measurement for building or avil engineering work and to
specify that the works have been measured accordingly. Thiswould remove
the uncertainty in pricing large and complex projectsbased on billsdf quan-
tities. One o the UK SMMs or a local SMM (such as exist in Jamaica and
Hong Kong) or the International SVIM may suit the purpose.

The situation which prevails dl too often isfor the contract to say (in
this example quoting from the 1999 FIDIC Red Book, clause 12.2 (b)):

‘... the method d measurement shdl be in accordance with the Bill d Quianti-
tiesor other gpplicable Schedules!

Such provisionscan (unlessthe contract sets out in‘considerable detail the
methods o measuring each element o work) only lead to estimators being
left in doubt as to the true meaning of itemsin the hillsof quantities.

1.3 Variations

Buildingand avil engineering contracts are o such a nature that it isalmost
impossible, especially where work has to be carried out in the ground, to
design and construct a project so that the final product isidentical in every
way to the original design whichformed the basisd the contractor's tender.
Changes to the origind design and/or details may come about for techni-
ca reasons or because the building owner desires a revison to the plans
or details.

Wheretechnical reasonsare the cause of a variation (for example, unsuit-
ableground conditions)theemployer, or hisarchitect, or engineer, will have
limited control over the scope of the change in the work to be done by the
contractor. Where the employer desiresa change to the plansor details(for
example, for aesthetic, or practical, or financia reasons), the scope d the
change isto a large extent within the control of the employer. Without a
suitable provision in a contract which alows the works to be varied, such
changes would not be permitted (under the terms o the contract) and
in the event of unavoidable changes for technical reasons the contractor
would no longer be obliged to complete the work. Changes could only be
executed with the agreement of the contractor or by way o a separate
contract.

The standard forms o contracts used in building and avil engineering
forms of contract provide for variations which are necessary or desirable
(thelatter being the employer's prerogative, but it does not exclude varia-
tions initiated by the contractor). The JCT forms o contract expressly
provide for the architect to sanction a variation made by the contractor
without an instruction issued by the architect.

Sometimes arguments are raised concerning the limit beyond which it
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may be regarded that the changes were outside the scope o the variation
clause. Such arguments, if successful, would enable the contractor to refuse
to execute the revised works or to escape from the contract rates and
recover on a quantum meruit basis (a reasonable valuation in dl the cir-
cumstances). There are no finite guidelines to assist in this matter. Some
early forms of contract expressly stated a percentage d the contract price
as the yardgtick for determining the extent o variations permitted under
the terms o the contract. The international form o contract (FIDIC) pro-
videsfor alimited revison to thecontract priceif thesumtotal o dl changes
and remeasurement (with some exceptions) exceeds 10 per cent (clause
52(3) o thethird edition)or 15 per cent (clause52.3 o thefourth edition).
However, thiscannot be construed as being a true vauation on a quantum
meruit basis. In the absence o stated limits such asa percentage, it is nec-
essary to decide whether or not the scope d the changeswent beyond that
which was reasonably contemplated by reference to the contract documents
and the surrounding circumstances d the case.

In Bush v. Whitehaven Port and Town Trustees (1888) 52 JP 392,
the contractor wasto lay pipes and possession d the site was to be given
tothe contractor for the performanced the work. Owing to delay in giving
possession of the site to the contractor, the work had to be done in the
winter, whereas it was contemplated that the work would be done in
the summer. It was held that the contractor was entitled to payment
on a quantum meruit basis (a reasonable price for the work in dl the
circumstances).

Modern contracts contain variation provisions which are so wide that it
may appear doubtful that any clam for payment on a quantum meruit
basis would succeed. However, in Wegan Construction Pty. Ltd. v.
Wodonga Sewerage Authority [1978]VR 67 (Supreme Court o Victoria),
the contractor successfully claimed on a quantum meruit basis. This case
isworthy o further consideration on the grounds that the contractual pro-
visonsfor variation were very wide (beingsimilar to the ICE fifth and sixth
editions and HDIC fourth edition) and is summarised in Chapter 5.

Another problem which has come before the courts over the years, is
the vexed question about omissionswhen the employer intendsto have the
work done by others. It isan increasingly common practice, when progress
isdelayed by the contractor, for the employer (through hisarchitect) to omit
work. This is often work which ought to be done by nominated subcon-
tractors under the architect's instructionsand its omission appears to be
aimed at holding the contractor liable for liquidated damages (dueto the
contractor's own delay) on the mistaken premise that such an omission is
a vdid variation.

Presumably the employer believesthat if the work is omitted, the archi-
tect does not have to issue any (late) instructions to carry out the work,
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which would have the effect of defeating the employer's claim to liquidated
damages. It is wel established in law that the power to omit work, even
where the contract providesthat no variation should in any way vitiate or
invalidate the contract, is limited to genuine omissions, that is, work not
required at al. It does not extend to work taken out o the contract for it
to be done by another contractor: Carr v. J. A. Berriman Pty Ltd (1953)
27 ALJR 237 (Aus).

1.4 Extensions of Time and Liquidated Damages: Penalties

An extension d time provision isinserted in a contract for the benefit of
both the contractor and the employer. However, its insertion is primarily
for the benefit of the employer. Without such a provision, once the
employer had caused delay, the contractor would no longer be bound to
complete the works by the contract completion date and the employer
would no longer be ableto rely on the liquidated damages provisionsin the
contract. These fundamental points are often not appreciated by employ-
ers or their agents who are responsible for making extensions of time, in
spite d thefact that decisionsin the courts spanning almost two centuries
have consistently reflected this view. In Holme v. Guppy (1838)3M & W
387, the contractors were responsible for delay o one week and the
employer was responsiblefor delay d four weeks. There was no extension
o time clause. It was held that the employer could not deduct liquidated
damages from monies due to the contractor.

Draftsmend contracts for buildingand civil engineering work recognised
that there were many possible causes d delay to projects which were to be
constructed over a period o years, in dl weathers, and which were almost
certainly going to be subject to delay by events within the control o the
employer. Delays which were due to neutral events (such as inclement
weather) and events which were generally within the control o the con-
tractor were o no concern to the employer, and if contracts were delayed
by such matters, then the contractor would have to take the necessary
measures to make up the delay or face the consegquences by payment of
liquidated damages.

The use d contracts with onerous provisions which held the contractor
liable for damages for every type of delay was not commercialy satisfac-
tory, asit encouraged cautious contractors to increase their pricesand the
reckless ones probably went out of business. Neither of these options were
in the interests d the employer nor were they in the interests o the indus-
try as a whole. On the other hand, delays on the part d the employer
would extinguish the employer's rights to liquidated damages and it was
therefore essentia that the contract should include suitable provisions to
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enable the employer, or his agent, to make an extension in the event o
delay for any cause which was within the employer's control or for which
the employer was responsible (such as obtaining statutory approvals).

The drafting of suitable provisions which would protect the employer in
the event o delay caused by him, and which would permit extensions of
timefor neutral causes and causes of delay which were generdly within the
control or at the risk o the contractor, proved to be a major problem. Very
general provisionssuch as ‘circumstances whally beyond the control o the
builder' proved to be of no effect in circumstances where delay had been
caused by the employer. This was held in Wells v. Army and Navy Co-
operative Society Ltd (1902) 86 LT 764, where the extension d time
clause contained the words 'or other causes of delay beyond the contrac-
tor's control'.

In spite o the decision in the Wells case (which was reported in the
fourth edition of Hudson's Building Contracts in 1914), draftsmen o
building and dvil engineering contracts continued to use general terms
which were almost certainly bound to be ineffective where the employer
caused delay. Over fifty years later in Perini Pacific Ltd v. Greater Van-
couver Sewerage and Drainage District Council {1967] SCR 189, delays
d ninety-nine days occurred which included forty-sx days on the part
d the employer. The extension d time clause in the contract contained
the provisionsto extend time for completion due to ‘extras or delaysocca-
sioned by strikes, lockouts, forcemajeure or other cause beyond the control
d the contractor'. It was held that the extension of time clause did not
cover delays caused by the employer and no liquidated damages could be
recovered.

The fourth, fifth and sixth editions o the | E form o contract and the
third edition o FIDIC contain the general terms 'other special circumstances
d any kind whatsoever'. It is evident, in view d the decisionsin the Wells
and Perini Pacific cases, that these standard forms o contract, some of
which are ill in use today, do not cover delay by the employer (with the
exception of certain specified 'other cause o delay referred to in these Con-
ditions). It isconceivablethat severa causes d delay by the employer could
occur in a avil engineering contract, which delaysare not expressly covered
elsawhere in the contract and which would therefore deprive the employer
o itsrightsto deduct liquidated damages.

For many years standard formsdf building contract appear to have been
drafted in recognitiond the difficultiescaused by the Wells decision. Since
theearly part o this century the RIBA formsd contract have listed several
causes d delay within the control o the employer (and other causes o
delay) for which an extension o time could be granted. However, unless
such a ligt is comprehensive, any delay which is not included therein would
not quaify for an extension. If the nonqualifying delay wasthe employer's
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responsibility, no extension could be granted and the employer's rightsto
deduct liquidated damages would be extinguished. This point was clearly
emphasised in Peak Construction (Liverpool) Ltd v. Mckinney Founda-
tions Ltd (1970) 1 BLR 111. In this case a subcontractor (Mckinney)was
guilty d defective work in the piling for foundations as a result of which
there was a suspension of work. The subcontractor submitted design pro-
posalsto remedy the defects. The employer (Liverpool Corporation, a loca
authority) took an unreasonably long time to approve the subcontractor's
proposals and the contractor was unable to continue with the works until
some fifty-eight weeks later. The employer deducted liquidated damages
for the period o delay and the contractor sought to recover the damages
from the subcontractor. The contract contained an extension d time clause
which set out the causes o delay for which an extension o time could be
made, but it did not cover the employer's delay in approving the subcon-
tractor's proposals. It was held that since part o the delay was due to the
employer's default, and since there was no applicable extension o time
provision, the employer could not deduct liquidated damages and he was
left to recover such damages as he could prove flowed from the subcon-
tractor's breach.

Morerecentlyin the case of Rapid Building Group Ltd v. Ealing Family
Housing Association Ltd (1984) 29 BLR 5, the contractor was prevented
from having full possession d the site on the due date. The contract was
the 1963 edition o the JCT standard form o contract. There was delay
and the works were completed late. The architect extended time for com-
pletion and issued a certificate that the works ought reasonably to have
been completed by the extended date for completion. The employer
deducted liquidated damagesfor the period after the extended datefor com-
pletion until the date when the contractor completed the works. It was held
that the 1963 edition o theJCT form d contract did not providefor exten-
sions o time due to the employer's breach d contract in failing to give
possession of thesite in accordance with thetermsd the contract and the
employer could not deduct liquidated damages from monies dueto the con-
tractor. The 1980 edition of the JCT form of contract includes failure to
give possession d the site asa cause d delay (arelevant event) for which
an extension d time may be granted.

Recent drafting (such as the fourth edition o FIDIC, GC/Works/1, the
seventh edition o ICE and the Singapore Institute o Architectsforms of
contract) includes a list o causes d delay for which an extension d time
can be made and there isa ‘catch-al' provision intended to cover ‘any act
or default d the employer'. It is unlikely that this type o catch-al provi-
sion will enable the employer to cause delay with impunity. Some delays
may well be beyond the contemplation d such a clauseand the contractor
may have grounds to determine his employment.
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Even if a contract contains an effective extenson o time clause, the
employer's rights to deduct liquidated damages may be extinguished if the
power to extend time for completion is not exercised within the time con-
templated by the contract terms. In Miller v. London County Council
(1934) 151 LT 425, the contract contained the following terms:

it shal be lanful for the enginesr, if he thinksfit, to grant from time to time,
and at any time or times, by writing under his hand such extension d time
for completion o the work and that either prospectively or retrospectively,
and to assign such other time or times for completion as to him may seem
reasonable’

The contractor completed the works on 25 July 1932 and, on 17 Novem-
ber 1932, the engineer extended time for completion to 7 February 1932
and certified that liquidated damages were payable for the period from 7
February to 25 July 1932. It was hed that the extenson o time clause
empowered the engineer to look back (retrospectively)at the deay as soon
asthe cause d the delay had ceased to operate and to fix a new comple-
tion date 'within a reasonable time after the delay has cometo an end' (Du
Parcq, J, quoting from Hudson on Building Contracts, sixth edition at
page 360). The power to grant an extenson d time had been exercised
too late and the employer could not rely on the liquidated damages provi-
sion in the contract.

In another case, Amalgamated Building Contractors v. Wdtham Holy
Cross UDC [1952] 2 All ER 452, the contract was an RIBA form d con-
tract which contained the following provisonsin clause 18:

If intheopinion d the architecttheworksbe ddayed. . . (i) by reasond labour
and materials not being avalableas required . . . then in any such casethe archi-
tect shal make a fair and reasonable extenson d time for completion d the
works. . .".

In this case the contractor was delayed owing to non-availability d abour
and during the month prior to the contract completion date he made two
gpplicationsfor an extenson d time which the architect formaly acknowl-
edged. The date for completion was 7 February 1949 and the contractor
completed the works in August 1950. In December 1950 the architect
made an extenson d time to May 1949. The contractor argued that an
extenson d time cannot be made to a date which has passed and there-
fore the extension was given too late. It was held, distinguishing Miller v.
London County Council, that the extension d .timecould be made retro-
spectively and the extension was vaid.

The different decisonsin the Miller and Amalgamated Building Con-
tractors cases are due to severa distinguishing matterswhich are relevant.
In Miller the engineer's decison on extensionsd time was find and the



16 Construction Contract Claims

wordingin the two contractswere not the same. Perhaps moreimportantly,
thecause d delay in Miller waswithin the control of the employer, whereas
in Amalgamated Building Contractors, the cause o delay was beyond the
control of the employer. In the latter case the delay was continuous, over
a period of several months, thereby making it difficult, f not impossible, to
estimate the length o the delay until the works had been completed. A
detailed explanation of the law as it applies to this subject is given in the
judgement in Fernbrook Trading Co. Ltd v. Taggart [1979] 1 NZLR 556.
(For an excellent summary o this case, refer to A Building Contract
Casebook by Dr Vincent Powell-Smith and Michagl Furmston at page
355)

Contractors seeking to argue that the contract does not provide for
extensions d time (for delay by the employer), or that an extension of time
was made too late, thereby being invalid, may not necessarily bein a better
position than they might have been by accepting a reasonable extension o
time, vaid or otherwise. If the contractor's arguments are successful and
the contract completion date is no longer applicable, the contractor's ob-
ligation is to complete within a reasonable time (timeis at large) and the
employer cannot rely on the liquidated damages provision to deduct the
sums stated in the contract. In these circumstancesthe contractor does not
have dl the time in the world to complete the works, nor does he escape
lighility for general damages which the employer may suffer as a result of
delay within the control of the contractor. Nevertheless, contractors may
find it attractive to escape from the contractual period and the potentia lia
bility for delay at the rate stated as liquidated damages in the contract on
the basisthat the burden o proof shiftsfrom the contractor to the employer.
In Wellsv. Army and Navy Co-operative Society (supra), Wright, J, the
trial judge said:

"The defaultswere, in my opinion, suffidently subgtantia to cast upon the defen
ggnts [theemployer] the burden d showing thet the defaultsdid not excuse the

&y

and in Peak Construction (Liverpool) Ltd v. Mckinney FoundationsLtd,
(supra) Salmon, LJ said:

1f the falure to complete on timeis due to fault d both the employer and the
contractor, in my view, the dause does not bite. | cannot see how, in the ordi-
nary course, the employer can ingst on compliance with a condition if it is partly
his own fault that it cannot be fulfilled:. . . 1 condder that unless the contract
expresses a contrary intention, the employer, in the circumstances postulated, is
|left to his ordinary remedy; that is to say, to recover such damagesas he can
prove flow from the contractor's breach.’

Theterm timeat largeisa principled English law which may be inap-
propriatein some countries. In many avil law jurisdictionsand, for example,



History of Construction Contracts and Case Law 17

in South Africa, the principle is recognised but not by that title, namely that
a debtor is excused from performing an obligation on time if his creditor
wrongfully prevents him from doing so.

In Group 5 Building Limited v. The Minister of Community Devel-
opment 1993(3) SA 629 (A),the Pantiff, Group 5, was delayed arising
from delays in giving variation orders and instructions and unauthorised
suspension orderswhich congtituted, so it was aleged, breachesof the con-
tract by the Defendant.

The extenson d time clause, clause 17(ii), contained the standard pro-
vigon in regard to delays occasoned by any other causes beyond the
contractor's control'. Group 5 contended that the delays arising out of the
dleged breachesd contract fdl outside the ambit o clause 17(ii) and asa
consequence time was at large (followinggrictly English principles of lav
and indeed the South African law at that time as provided in the judgement
in Kdly & Hingles Trustees v. Union Government (Minister of Public
Works) 1928 TPD 272).

His Lordship Mr Justice Nienaber sad:

‘In my opinion the words "or by any other causes beyond the contractor's
control" in clause 17(ii) are wide enough to embrace a wrongful conduct by the
employer or hisagent. Such conduct would entitle the contractor to apply for
an extension of time and, if the application isrefused, to have the matter tested
inacourt d law. In addition, the contractor can recover any losseshe may have
suffered as a result of the owner's wrongful conduct by means of an action for
damages. The express terms d the contract accordingly provide for the very
eventuality which the Plaintiff (Group 5) allegesoccurred in thisinstance.'

The essentid difference between the South African approach and that
adopted by the English courtsisthat the latter are prepared to give a much
narrower interpretation to the provisonsd the extenson o time clauses.
In the Group 5 decison the phrase ‘or any other causes beyond the con-
tractor's control' was given a much broader interpretation to include for
breaches by the employer.

The Group 5 decison may aso have been influenced by the fact that
'the other causes complained d by Group 5 werein fact expresdy covered
elsawhereand qudified for extensionsd timein any event. No doubt Group
5 usad this argument to overcome its failure to give notice.

Recent legd decisionsindicate that there may be a wind o change. It
may be that the contractor's argument that 'time isat large' if the engineer
or architect fals to grant an extension at the appropriate time is losing
favour (see7.1, infra).

It is often argued that the employer cannot recover more in generd
damages than he would have been able to recover by way d liquidated
damages. It appears from Rapid Building Group Ltd v. Ealing Family
Housing Association Ltd (supra), that if the employer has logt his rights
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to liquidated damages, his dam for general damages may not be limited
by the amount specified in the contract for liquidated damages. This point
was not decided in the Rapid Building case but it must be at least arguable
that this may be the case in certain circumstances.

In Temloc Ltd v. Erril Properties Ltd (1987) 39 BLR 31, the sum
specified for liquidated damages was ‘Enil’ and the employer sought to
recover unliquidated damagesarising out d delay in completion by the con-
tractor. The Court d Apped decided that by inserting a £nil rate for liqui-
dated damages(tobe caculated pursuant to clause 24.2.1 d a 1980 edition
d the JCT form d contract), the parties had agreed that there should be
no damagesfor late completion. However, in this casethe Court d Apped
took the view that an extension d time which had been made by the archi-
tect after the twelve-week period required by clause 25.3.3 d the contract
did not invdidate the liquidated damages provison and general damages
could not be recovered as an dternative. Accordingly, the matter of the
employer's rights in the event d the liquidated damages provisons being
inapplicabledid not have to be considered.

Nevertheless, notwithstanding the Temloc case, it appears likdy that
in the event d the contractor successfully arguing that the liquidated
damages provisons are no longer applicable, then he may run the risk o
being liable for generd damagesin excess d the liquidated damages. On
the other hand, an employer who caused the liquidated damages provison
to be invaidated, for any reason, for the purposes d claming a higher
amount d general damages than he might have recovered under the con-
tractua provisonswould be unlikey to find favour in the courts (seefurther
commentary on the Temloc case in Chapter 7). This practice would surely
fdl foul o theruled lav which preventsa party from taking advantage o
his own wrong, Alghussein Establishment v. Eton College[1988] 1 WLR
587.

The lav rdating to liquidated damages is subgtantidly different in
countries where the law is based on Indian law, for example Cyprus and
Mdaysa The precisedifferencesvary from country to country and perhaps
the situation in Mdaysais most at odds with the established principles o
English law.

The Contracts Act & Maaysa, Section 75, provides for the actud loss
(asa result d delay or other default) to be proved and the right o recov-
ery is limited by the amount d liquideted damages stipulated in the con-
tract, that is the stipulated liquidated damages is a celling on the amount
recoverable. There is no room to argue that a plantiff may recover a
genuine pre-estimate d loss without proof o actua loss Larut Matang
Supermarket Sdn Bhd v. Liew Fook Yung [1995] 1 M U 375; Song Tah
Chu v. Chan Kiat Neo [1973] 2 M U 206; Woon Hoe Kan & Sons Sdn
Bhd v. Bandar Raya Development Bhd [1973] 1 M U 60.
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Penalties are not enforceable in English law. Statutory enforcement o
penalties is the exception rather than the rule in international systems of
law. In the absence d such statutory enforcement, various attempts have
been made by contract draftsmen to avoid the general principle that a
penalty is not enforceable by referring to the deduction as 'pre-ascertained
sums by way o liquidated damages. The difficulty with this remains that in
the event that the amount isout o proportion to the loss actualy suffered
by the employer then, irrespectived the description, the sum will be seen
as a penalty and will be unenforceable.

Roman Dutch law embodies the maxim pacta sunt servanda. Contracts
are made to be enforced. The Conventional Penalties Act in South Africa,
Act 15 o 1962, provides that where parties agree upon a sum to be
deducted for each period of delay (day, week or month) for which the con-
tract overran the contractua completion date then, irrespective of whether
the sum was a penalty or otherwise, the parties should be bound by the
terms d their agreement.

The Conventiona Penalties Act thereby created statutory enforcement
o penalties prescribed by the contract. The employer isentitled to enforce
the application o penalties through the dispute mechanism or through the
courts.

Another vexed question arises in contracts where the employer intends
to have phased completion and where the form of contract (usualya stan-
dard form) does not deal properly with thisissue. In Bramall and Ogden
v. Sheffield City Council (1983) 29 BLR 73, the contract incorporated
the 1963 JCT conditions with liquidated damages ‘at the rate o £20 per
week for each uncompleted dwelling. Extensionsd time were granted but
the contractor contended that further extensions were due and he disputed
the employer's rights to deduct liquidated damages. The arbitrator awarded
£26150 asliquidated damages. On appeal it was held that the contract did
not providefor sectional completion and the employer could not deduct lig-
uidated damages.

In the case o Philips Hong Kong Ltd v. The Attorney General of
Hong Kong (1990) 50 BLR 122, the plaintiffsfollowed a similar argument
to the one put forward in Bramall and Ogden v. Sheffield City Council.
It was argued that a minimum figure for liquidated damages together with
a provision for a reduction in liquidated damages in the case o sectional
completion amounted to a penalty. The argument succeeded in the High
Court o Hong Kong, but was overturned on appeal in Philips Hong Kong
v. The Attorney General of Hong Kong (1993) 61 BLR 41 (P.C)). It is
now unlikely that liquidated damages provisionswill be construed as penal-
ties merely on arithmetical grounds.

It will be seen from the cases referred to that extensions of timeand liqu-
idated damages provisions in contracts merit careful drafting and that the
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interpretation placed on many provisonsisopen to dispute at most every
turn. The courts have generdly taken a very gtrict view and the contra pro-
ferentem rule has usudly been applied (that is, the clause is usudly
congtrued againgt the interestsd the party putting forward the clause and
seeking to rey on it): Peak Construction (Liverpool) Ltd v. Mckinney
Foundations Ltd (supra), and Bramall and Ogden v. Sheffield City
Council (supra).The contra proferentem rule will not necessarily apply to
contracts usng standard forms such as the ICE or JCT forms d contract:
Tersons Ltd v. Stevenage Development Corporation (1963) 5 BLR 54.
The rule may be applied to particular amendments to a standard form
imposed by the employer.

Extensionsd time have perhapsbeen at the forefront d many disputes,
most d which could have been avoided by care and attention to the matters
which have been considered by the courts over many years. Later chapters
will deal with some d these mattersin greater detail.

1.5 Claims for Additional Payment: Damages

Whenever thereisdeay, disruption or a change in circumstancesor in the
scoped the work, thereisbound to bean effect on expenditureor income,
either for the contractor or for the employer, or both. Subcontractorsmay
also be affected. In some cases the risk is borne by the contractor (or sub-
contractor) and in othersit may be borne by the employer. Where thereis
a breach d contract, or wherethereisa contractua provisonto dam loss
or damage, one party may have a daim against the other.

Clams relaing to ground conditionsare a regular featurein many build-
ing and avil engineering contracts. Numerous disputes have arisen as
to the respongbility for information provided by the employer and upon
whom the risk liesfor unforeseen ground conditions. In Boyd & Forrest v.
Glasgow S W Railway Company [1914] SC 472, the tendering contrac-
tors had only two weeks in which to tender for the work. The employer
provided access to some information obtained by way d siteinvestigations.
The contractorsclamed compensationfor the losses caused by ground con-
ditions which were not in accordance with the soil investigation informa-
tion provided by the employer. It was held that the contractors were entitled
to rdy on the information provided by the employer and that the employer
could not be protected againgt his own misrepresentation.

If employers were able to place the risk entirely on the contractor, the
likelihood would be that tender prices would be much higher than if the
risk was on the employer. The ICE and HDIC forms d contract, being
forms generally applicableto avil engineering contracts where a consider-
able amount d work is carried out in the ground, have provisons which
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recognise the problems associated with the uncertainty of ground condi-
tions. Clauses 11 and 12 o these forms o contract have, in various edi-
tions over the years, provisionssuch as (quoting from the fifth edition of
the ICE form o contract):

11 ()T he Contractor shdl be deemed to haveinspected and examined the Site
and its surroundings and to have satisfied himsdf before submitting his tender
as to the nature d the ground and sub-soil (sofar it is reasonably practicable
and having taken into account any information in connection therewith
which may have been provided by or on behdf d the Employer) the form and
nature d the Site, the extent and natured thework . . . and in general to have
obtained for himsdf dl necessary information (subject as above-mentioned) as to
the risks contingenciesand dl other circumstances influencing or affecting his
tender.’

12 (LF during the execution o the Works the Contractor shal encounter
physica conditions (other than weather conditions or conditionsdue to weather
conditions) or atificid obstructions which conditions or obstructions he consid-
ers could not reasonably have been foreseen by an experienced contractor and
the Contractor isd the opinion that additional cost will be incurred which would
not have been incurred if the physica conditions or atificia obstructions hed
not been encountered he shdl  he intends to make any dam for additiona
payment give notice to the Engineer. . .'

[The contract goes on to provide for an extension d time and additional
payment.]

The above provisions appear to be a fair and reasonable attempt to
ensure that contractors do not take the risk d unforeseen ground condi-
tions and that employers are not exposed to unlimited claims. Notwith-
standing these provisions, differences o opinion, ambiguity and deliberate
tendering tactics have continued to provide an abundance o disputes and
the results have often been against the interests o employers. Attempts
have been made by the employer to escape responsibility for information
on ground conditions provided by him.

In Morrison-Knudsen International Co Inc and Another v. Common-
wealth of Australia (1980)13 BLR 114, the employer disclaimed respon-
ghility for the site investigation which he provided. It was held that the
contractor was entitled to rely on the information provided and that the
provisionsin the contract were not an effective disclaimer. There may be
aduty o care on the part o the employer in providing such information
and the contractor may have a clam for misrepresentation: Howard
Marine & Dredging v. Ogden (1978)9 BLR 34.

Building contracts, by their nature, tend to be less vulnerable to claims
involving ground conditions, but as can be seen from Bryant & Sons Ltd
v. Birmingham Saturday Hospital Fund (supra) claimsdo arisefrom time
to time.
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The forms d contract in avil engineering recognised the concept d
cdamsat an early stage and express provisons for additiona payment in
certain circumstanceswere a featurein these forms. The ICE conditions
contract use the term ‘dam’ whereasthe RBA and JCT formsd contract
generdly do not. Ealy RBA forms d contract did not expressy provide
for any additional payment over and above the contract rates except where
it was appropriate under the variation clause. In the late 1920s and early
1930s the RBA Modd Form o Contract in general use contained no
express provisons for ‘dday and disruption dams unless they could be
dedlt with as variations. Nevertheless it appears that architects and quan-
tity surveyorsd thetimewered the opinion that there was power to make
payment to the contractor without a variation being ordered. Horace W.
Langdon Esq., F.SI., wrote in House and Cottage Construction (supra):

'EXTRAORDINARY CIRCUMSTANCES

At times during the progress of work, certain happenings may take place which
involve the contractor in a much greater expense than he had anticipated, such
as, for instance, not being given a clear site, as may have been first promised.
Under such circumstances, it is obviousthat the cost per unit of the particular
work affected must be greater than would have been the case had he had
a clear run. Such a matter cannot be dealt with by the quantity surveyor,
whose businessit is to ascertain actual measurements of work executed and to
value same as previoudy described. Extraordinary happenings d the kind
mentioned would be dealt with by the architect. F the contractor disagrees with
the architect's ruling, he may have recourse to the clause appertaining to
arbitration.'

The RIBA form d contract referred to by Langdon did not contain provi-
sion for the extra payment which appears to be contemplated, nor did it
providefor an extenson d time for the breach d contract which was used
asthe exampl€e'to explain ‘extraordinary circumstances. Misunderstanding
d formsd contract and the application o the lav perssts today and is
one d the reasons for disputes and actionsfor negligence.

The 1939 RIBA form d contract did not contain any provisonsintended
to ded with fallure to give possesson d the Site or other actsd preven-
tion by the employer, but it did contain new express provisons for addi-
tiona payment in clause 1:

If compliance with Architect's Instructions involves the Contractor in loss or
expense beyond that provided for in or reasonably contemplated by this con-
tract, then, unlesssuch instructionswere issued by reason of some breach o this
contract by the Contractor, the amount of such loss or expense shall be ascer-
tained by the Architect and shall be added to the Contract Sum.'

Provisonsd the type quoted above are to be found in later editionsd the
RIBA and JCT formsd contract. Bearing in mind the wide rulesfor vauing
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variationswhere there are changesin circumstances, thistype o provison
appears to be intended to ded with the consequential effectsd architects
instructions on other work (which work may not in fact have been varied
by an ingtruction). This type d cam which involves dday and/or disrup-
tion to the regular progressd the works is troublesome for a variety of
reasons that will be dedlt with in later chapters.

One important ingredient d delay clams is often interest or finance
charges. Asa genera rulethis head of dam did not succeed unlessit could
be dedt with as special damages. The most important cases which dedl
with this matter came before the courts fairly recently and are discussed
in later chapters. However, as modern disputes sometimes take years
to settle, or to be decided, interest on the dam itdf is often the largest
sngle dement d it. Where interest is awarded in favour d the contractor,
a nominad amount over and above the bank rate is usudly the measure o
damages. The benefit to the employer however is often the return earned
by ‘turning the money over severd times per annum’ which, even in a
moderately profitable business, may be up to ten times the amount d inter-
est awarded. Thislevd o damagesis not contemplated, but it is perhaps
difficult to reconcile this fact with the ‘absolute rule d lav and mordity
which prevents a party taking advantage d his own wrong whatever
the terms d the contract: Alghussein Establishment v. Eton College
(supra).

An interesting feature d the 1939 edition d the RIBA form d contract
was an optiona clause (24(d)[A]) which provided for the retention fund to
be deposited in a joint account in a bank named in the appendix to the
contract. The interest which accrued was for the benefit d the employer,
but as this was smdl compared with the return which could be gained by
using the sum retained in a profitable business, the incentive for unscru-
pulous employers to seek to dday the release d the retention fund was
reduced.

The more recent contracts issued by the JCT (JCT63 and JCT80)
provide for the retention to be placed in a trust fund. Thiswill provide a
levd o protection for contractors and nominated subcontractorsin the
event d the employer'sliquidation and it will prevent employersusing reten-
tion funds as working capita. At the outset d every contract, contractors
should ask employersfor detailsd the trust fund and ensure that dl reten-
tionsare hdd in the said fund.

A number o recent cases have shown that contractors are being
more cautious and are ingsting on retentions being placed in a trust
fund. If employers resist, the courts may issue an injunction to compel
them to place the'retention fund in a separate account: Wates Con-
struction (London) Ltd v. Franthom Property Ltd (1991) 53 BLR
23.
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1.6 Rolled-up Claims

It is generally a requirement that the party making a claim should be able
to illugtrate that the damages claimed were caused by an event or circum-
stance which was a breach of contract or that it was a matter for which
there was an express provision in the contract to make a payment there-
for. It is not surprising that in complex building and dvil engineering con-
tracts, where many delays are occurring at the same time, it is difficult to
alocate any particular element o damages to the appropriate event or cir-
cumstance which caused the damages claimed. In order to dea with this
difficult problem, it was no doubt a common practice to formulate a general
claminwhich dl of the damages which arose as a result & many interre-
lated causes were pursued as a 'rolled-up' claim.

This practice was challenged in J. Crosby & Sons Ltd v. Portland
Urban District Council (1967) 5 BLR 121. In this case there had been
some forty-six weeks overall delay to completion due to various causes
o delay o which thirty-one weeks had been held by the arbitrator as
being attributable to causes d delay for which the contractor was entitled
to compensation. The arbitrator proposed to award a lump sum to com-
pensate for the delay o thirty-one weeks and the employer appealed
claiming that the arbitrator should arrive at his award by determining the
amounts due under each individua head d clam. Theform o contract was
the ICE fourth edition. It was held that, provided the arbitrator did not
includean element o profit in the amount awarded, and that there was no
duplication, then if the claim depends on 'an extremely complex interac-
tion in the consequences o various denials, suspensions and variations, it
may wel be difficult or even impossible to make an accurate apportion-
ment o the total extra cost between the several causative events, the
arbitrator was entitled to make a lump sum award for the delay and
disruption.

Thistype of claim appeared in the case of London Borough of Merton
v. Stanley Hugh Leach Ltd (1985) 32 BLR 51, where the form of con-
tract was the 1963 edition d JCI. The judge was persuaded to dlow a
rolled-up claim on the basisdf the findingsin the Crosby case.

In another case, Wharf Properties Ltd and Another v. Eric Cumine
Associates, and Others (1988) 45 BLR 72, (1991) 52 BLR 1 PC, the
employer (Wharf) pursued a rolled-up or global claim against his architect
(Cumine)which relied on the same premise as both the Crosby and Merton
cases. The Court d Appea of Hong Kong did not accept the claim. On
the face d it, there appears to be an anomaly which places doubt on the
vdidity o thistype d clam. However, in this case, there appearsto have
been a lack of evidence to link the damages claimed with the numerous
alleged defaults of the architect. The Wharf case should not be regarded
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as the death kndl for dl damsd this kind. It should be noted that the
judge in a subsequent case, Mid-Glamorgan County Council v. J
Devonald Williams & Partner {1992] 29 ConLR 129, considered the pre-
vious cases involving rolled-up clams (incduding the Wharf case) and held
that, provided the circumstances were appropriate, such a dam could
succeed.

Globa damswere again scrutinised in Imperial Chemical Industries v.
Bovis Construction Ltd and Others (1993) 32 ConLR 90, where the
plaintiff was ordered to serve a Scott Schedule containing:

e the dleged complaint;

a the defendant against whom the daim was made;
e which clause in the contract had been breached;
a the dleged falure consequencesd such breach.

In GMTC Tools & Equipment Ltd v. Yuasa Warwick Machinery Ltd
(1995) 73 BLR 102, the use d a Scott Schedule was raised again. The
Judge had ordered that a Scott Schedule should be drawn up setting out
the detailsand effectsd each d the plaintiff's complaints.

The plaintiff had difficulty in preparing the Scott Schedule and failed to
comply with the Unless Order. The matter was eventudly dedlt with on
appeal where Lord Justice Leggatt ruled that a Judge is not entitled to pre-
scribe the way in which the quantum o damage is pleaded and proved or
to require a party to establish causation and loss by a particular method.
His Lordship said:

I have cometo the clear conclusionthat the Plantiff should be permitted to for-
mulate their daims for damages as they wish, and not be forced into a dtrait-
jacket d the Judge's or their opponent's choosing.'

In British Airways Pension Trustees Ltd v. Sir Robert McAlpine and
Son (1995) 72 BLR 26, Judge Fox Andrews had ordered that the dam
be struck out and the action dismissed on the grounds that the plaintiffs
faled to properly particularisetheir dam. However, this decision was over-
ruled by the Court & Apped where Lord Justice Savill said:

‘The basic purpose d pleadings is to enable the opposing party to know
what case is being made in sufficient detail to enable that party properly to
answer it. To my mind, it seemsthat, in recent years, there has been a tendency
to forget this badc purpose and to seek particularisation even when it is not
redly required. Thisis not only costly in itsdlf, but is calculated to lead to dday
and to interlocutory battlesin which the partiesand the Courts pore over endless
pages d pleadings to see whether or not some particular points have or have
not been raised or answered, when in truth each party knows perfectly wdl
what case is made by the other and is able properly to prepare to dea with it.
Pleadingsare not a game to be played at the expense d citizens nor an end in
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themsdlves, but a means to the end, and that end is to give each party a fair
hearing.’

In Amec Building Ltd v. Cadmus|nvestment Co Ltd [1997] 51 ConLR
105 the judge appears to have taken the view that each case will be dedlt
with on its merits without laying down principlesasto whether globd caims
will or will not be accepted.

In summary, in spite d numerous recent cases, it appears that little has
changed since the principleslad down in Mid-Glamorgan County Council
v. J. Devonald Williams & Partner. In practice, globa clams should be
a lagt resort, not jus because it is difficult to particularise a number o
clamsbut because particularisation is impracticableor impossible owing to
complex entanglement with numerous overlapping and/or concurrent
matters.

1.7 Notice

Mog building and avil engineering contracts contain provisons which
require the contractor to give notice d delay or o its intention to dam
additional payment under the termsd the contract. It is usud for the con-
tract to specify that notice should be given within a reasonable time, but
other terms such as ‘forthwith’, or ‘without delay’ or within a specified
period d the event or circumstance causing delay or giving riseto thedam
may be used. The courts have had to consider the meanings d various
terms and they have often been faced with the argument that the giving
d notice was a condition precedent to the contractor's rights under the
contract.

The ICE conditionsd contract generally opt for a specified period within
which notice should be given. Two cases involving the ICE conditions o
contract are hdpful in deciding if notice is a condition precedent.

In Tersons Ltd v. Stevenage Development Corporation (supra), the
engineer issued a variation ingtructionfor thefirg contract on 24 July 1951.
The contractor carried out the varied work and gave noticed his intention
to dam on 3 December 1951. In the second contract the engineer issued
an ingtruction on 24 Augugt 1951 and the contractor gave notice d his
intention to make a dam on 6 February 1952. Work on the second con-
tract commenced on 12 March 1952. The contractor did not submit his
clamson a monthly bass

The Court d Appeal was asked to decide whether the contractor's
notices complied with the provisonsd sub-clauses 52(2) and 52(4) d the
second edition d the ICE conditionsd contract. Sub-clause 52(2) required
the contractor to give noticed hisintention to daim a varied rate ‘as soon
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after the date d the Engineer's order as is practicable, and in the case of
additional work before the commencement d the work or as soon there-
after asis practicable.’

Sub-clause 52(4) provided for damsto be made monthly and 'no dam
for payment for any such work will be considered which has not been
included in such particulars. Provided awaysthat the Engineer shdl be enti-
tled to authorise payment to be made for any work notwithstanding the
Contractor's falure to comply with this condition if the Contractor has at
the earliest practical opportunity notified the Engineer that he intends to
make a daim for such work." It was hed that clause 52(2) only required a
notice in general termsthat a dam was being made and that clause 52(4)
only related to payment in monthly certificates. The provisoin clause 52(4)
which empowered the engineer to authorise payment, and the provisons
d clauses60, 61 and 62, which contemplated that the contractor's rights
remained open until the find maintenance certificate had been issued were
aufficient to show that the contractor had complied with the contractua
provisons.

In Crosby v. Portland UDC (supra),the works were suspended by order
d the engineer and the contractor did not give notice within the period
specified in sub-clause 40(1) d the fourth edition d the ICE conditions of
contract which contained the proviso 'Provided that the Contractor shdll
not be entitled to recover any extra cost unless he gives written notice o
hisintention to dlaim to the Engineer within twenty-eight daysd the Engi-
neer's order.’ It was held that since the contractor had not given notice
within the specified period the daim failed.

The digtinction between the Tersons and the Crosby cases is best
explained in Bremer Handel sgesell-Schaft M. B. H. v. Vanden Avenne-
Izegem P. V. B. A. [1978] 2 Lloyds LR 109, in which Lord Samon sad:

'In the event of shipment proving impossible during the contract period, the
second sentence of cl. 21 requiresthe sdlersto advise the buyers without delay
and thereasonsfor it. It hasbeen argued by buyersthat thisisa condition prece:
dent to the sdller'srights under that clause. | do not accept this argument. Had
it been intended as a condition precedent, | should have expected the clauseto
gate the precise time within which the notice was to be served, and to have
made plain by express language that unless notice was served within that time,
the sdlerswould lose ther rightsunder the clause!’

In the Tersons case neither d the ingredients stated by Lord Samon
were present, whilg in the Crosby case both ingredients were present (a
precise time and clear language to bar a dam if notice was not served
accordingly). If notice is to be a condition precedent, it is important to
take account d these essentia requirements when drafting the relevant
provisons.
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Vay little change has been made to subsequent editionsd the ICE and
HDIC conditionsd contract. Both ICE and ADIC relaxed the conditions
precedent with respect to suspension. However, the 1999 HDIC contracts
(Red, Yelow and Silver Books) now contain strict provisonsto give notice
within twenty-eight daysfor al dams (sub-clause20.1). Thegivingd notice
in accordancewith thissub-clause (but not the requirementsto provide par-
ticulars and accountsd claims) is a condition precedent to the contrac-
tor's rights to daim for delay or additiond payment (see 4.9, infra).

The reguirements to give notice in RBA and pre-1980 JCT standard
forms d contract were less stringent than the requirements in the ICE
conditions. Notice d delay under the extenson d time clause (clause 23
in the 1963 edition d JCT) is required to be given by the contractor ‘forth-
with'. The case d London Borough of Merton v. Stanley Hugh Leach
Ltd (supra)dedt with a host d issues, one d which involved extensions
d timeif the contractor failsto give written notice upon it becoming res-
sonably apparent that the progressd the worksisddayed. It was hdd that,
if the architect was d the opinion that the progress d the worksis likdy
to be ddayed beyond the completion date by one d the specified causes
d deay for which there was power to extend time for completion d the
works, the architect owes a duty to both the employer and the contractor
to estimate the dday and make an appropriate extenson o time. The
giving d noticed dday by the contractor was not a condition precedent
to an extenson d time. However, fallure on the part d the contractor to
give notice in accordance with the contract was a breach d contract and
that breach may be taken into account when considering what extension
should be made.

1.8 Interference by the Employer

Mog building and dvil engineering contracts provide for the architect or
engineer to be responsible for granting extensionsd time and certifying
payment d sums due under the contract. In carrying out these duties the
architect or engineer is required to act farly and impartidly and the
employer isnot permitted to influence or obstruct them in the performance
d their duties. Severa early cases show that the courts have taken a con-
sistent view in caseswhere the employer has sought to influencethe person
appointed by him to certify or vaue in accordancewith the contractua pro-
visons, even if therewas no fraud on the employer's part: Hudson's Build-
ing and Engineering Contracts, tenth edition at pp 460-463. In the case
d Morrison-Knudsen v. B.C. Hydro & Power (1975) 85 DLR 3d 186,
dl of the contractor'srequests for an extension d time were regjected and
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no extensionsd time which were due to the contractor were granted. The
contractor accelerated the progressd the work and the project was com-
pleted shortly after the contractual date for completion. It was subsequently
discovered that the employer was instrumenta in securing an agreement
with a government representative that no extensions should be granted.
The Court d Appeda d British Columbia hed that the contractor was enti-
tled to recover the acceleration costs which he had incurred as a result of
the breach d contract. Further, the contractor would have been entitled to
rescind the contract and sue for payment in quantum meruit if he had
been aware d the breach.

In a recent Scottish case, the contractor claimed to be entitled to inter-
est on a sum which the contractor daimed to be due but which had not
been certified by the engineer. The contract was the ICE fifth edition which
provided for interest to be pad in the event d failure to certify (clause
60(6)). The Judge held that the clause did not dlow for interestif the engi-
neer certified sums which were less than the sums which the engineer
ultimatdly certified as being due. F the engineer had certified what
in his opinion was due at the time, it could not be construed as a falure
to certify.

However, it was discovered that the employer had instructed the engi-
neer that under no circumstances should he certify more than a specified
sum without the employer's permission. The engineer appeared to ignore
the employer's ingtructions and prepared a draft letter to the contractor
indicating that a sum exceeding the employer's celing was due. The
employer sacked the engineer. The Judge hdd that the employer's inter-
ference was sufficient to deny effect to the engineer's certificatesin which
case there must have been a falure on the part d the engineer to certify
within the meaning d clause 60(6) d the contract. In these circumstances
the contractor was entitled to interest: Nash Dredging Ltd v. Kestrell
MarineLtd (1986) SLT 62. [Thisdecision, on the general matter d inter-
est payable in accordance with the provisons d clause 60(6) d the ICE
conditions, should not be regarded as being applicable in England. See
Morgan Grenfell v. Sunderland Borough Council and Seven Seas Dredg-
ing Ltd, Secretary of Statefor Transportv. Birse-Farr Joint Venture and
other cases, (infra) Chapter 5.]

1.9 Claims Against Consultants
It haslong been held that if a consultant acts negligently in the performance

d hisduties, and the employer suffers loss as a result, then the employer
would have a dam for damages against the consultant. This was held to
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be the case in Sutcliffe v. Thackrah and Others (1974)4 BLR 16. It
appeared from the judgement in this case that the contractor may have
a dam for damages against the consultant.

Severd cases involving dams by contractors against consultants
have been reported and the industry seemed to have a clear pictured the
lav in this regard when the contractor in Michael Salliss & Co Ltd v.
E. C. A. Calil and William F. Newman & Associates [1989] 13 ConLR
68, successfully damed damages arising out d the architect's failure to
exercise properly the duty o care owed to the contractor. The law, as it
appeared after the Michadl Sallisscase, wasturned upside down in Pacific
Associates Inc and Another v. Baxter and Others (1988) 44 BLR 33.
In this case the Court o Apped rejected the contractor's dam for damages
arisng from the engineer's negligence. The contractor had settled with
the employer and sought to dam againgt the engineer on the grounds
that:

‘By their continud failure to certify and by their find rejection d the daims the
engineers acted negligently and aternatively were in breach d their duty to act
fairly and impartidly in administering the contract.'

Asit now stands, contractorsare unlikely to succeed in damsfor damages
against consultantsif the damisone which the contractor can make against
the employer. The situation may be differentif thereisno arbitration clause
in the contract.

1.10 The Future

Thelaw relating to construction contractshasevolved rapidly in recent years
and it looks set to continue at a Smilar pace in the future. Recent cases
have put new interpretations on some aspects d the lav but many grey
areas dill exist. The wide range d new or revised forms d contract will
bring with them new problems that will need resolution. An increasing
awarenessd contract lawv and its application in modern contracts will be
in evidence and new contractua provisonswill be drafted to deal with the
decisonsd the courts. A considerableeffort needsto be madein the direc-
tion o contracts administration, monitoring progress, clams formulation
and presentation, and this is likdy to be evidenced by the ever increasing
number d seminarsand training courses on the subject.

Resolution d disputes has become an increasingly costly exercise where
the cogts d arbitration are often no less than the costs d litigation. Pro-
cedures, extensivepleadings, tacticsand joining  severa parties have been
the cause d escalating costs d managing an arbitration. The use d Alter-
native Dispute Resolution (ADR)is bound to find favour with dl sdesd the
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industry if there is a willingness to find better and cheaper means o set-
tling disputes.

The end o the 1990s saw several changes in UK legidation. In par-
ticular, the Housing Grants, Construction and Regeneration Act 1996 (The
Construction Act) incorporated (inter alia) mandatory provisions for reso-
lution o disputes by adjudication (see8.4, infra).

The Construction Act applies to dl construction contracts made in
writing except for the following types o work:

e extraction d oil, natural gas or minerals;

e plant where the primary activity is plant and machinery for pharmaceu-
ticals, gas, ail, food and drink, nuclear processing, power generation and
water treatment;

e manufacture or delivery o components, equipment and materials, plant
or machinery — except where the contract also providesfor the ingtdla
tion d the component equipment or materials,

e making, ingaling and repair o artistic works;

e domestic property with a residential occupier.

The New Engineering Contract (NEC), now reissued as the Engineering
and Construction Contract, provides for adjudication and standard UK
forms o contract have followed suit. Internationaly, dl four of the 1999
Editionsd the FIDIC International Contracts provide for dispute resolution
by a Dispute Adjudication Board which may comprise a single member or
three members.

Whilst these moves towards resolution of disputes by adjudication are
likely to improve cash-flow as a result & much earlier decisions, and aso
reduce the costs d settlingdisputes, it islikely that alternative methods will
continue (Chapter 8, infra).

What may become evident is a potential battle between FIDIC contracts
and NEC in the international arena. The NEC has been in use since the
mid 1990s and has proved to be successful in the UK and asfar afield as
South Africa and Thailand where efficient management and fewer disputes
are evident. The NEC encourages co-operation between al members of the
construction team (takingon board many d the recommendations of the
report Constructing the Team, published under the chairmanship of Sir
Michael Latham (The Latham Report)).On the other hand, the new FIDIC
conditions have continued to emphasise and tighten up the contractual
machinery regarding notices and clams.

By way o example, the NEC requiresthe contractor or the employer's
project manager (asthe case may be) to give the other an early warning o
any matters which may increase the price, delay completion or impair the
performance of the works. For example, if the project manager is aware
d any design delay on behdf o the employer, after giving the contractor
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an early warningd the problem, both partiescan put their heads together
to find the best possible solution which may involve rescheduling some o
the work (very often at no extracost).If the contractor isawared a poten-
tid delay, such as late ddivery d equipment, then following an early
warning notice, both parties try to resolve the problem which may include
the authorisation d aternative equipment. Properly used, these useful pro-
visons may save time and money for both parties and avoid unnecessary
delay and/or damsfor additiond payment. The employer also has a better
chance d keeping the project on schedule.

The 1999 HADIC Red, Ydlov and Silver Books, intended for use on
magjor international contracts (generaly exceeding US$500000.00), only
provide for an early warning to be given by the contractor to the employer.
There appears to be no machinery for the employer to respond to an early
warning by the contractor by way d a solution in the best interestsd both
parties. By way d contrast, in the Green Book, its contract for smaller
works (generdly less than US$500 000.00), FIDIC goes part o the way to
improve the matter by stating that both the employer and the contractor
shdl give an early warning. Unfortunately, the contract only provides for
the contractor to . . . take dl reasonable steps to minimise these effects!
What are the employer's obligations?

It remainsto be seen if co-operation (NEC)wins the day or if adversity
(FIDIC) continues to stay in front in international contracting. No doubt
the mgor funding agencies, such as The World Bank, will influence the
outcome.

The Single European Market and the changes which have occurred in
the 1980s and 1990s have lead to greater flexibility in contracting. Foreign
firms often compete againgt British firms for work in the UK, and British
firmsare equaly keen to competein mainland Europe. Thereisdill along
way to go. Harmonisation o products and standardsis wel advanced but
differencesin legd systemsand formsd contract have not dlowed any Sg-
nificant harmonisation in this area. Perhaps the NEC and ADIC contracts
will help to change theface d domestic contracting throughout Europe and
that the days d having numerous different standard forms d contract in
the WK will disappear. The NEC is dready wel established in the UK and
overseas and there are no reasons why HDIC contractsshould not be used
in the UK, France or Germany as a domestic contract. The NEC and HDIC
contractsgo a long way to providing a solution to amost any type d con-
tract under any contractua arrangements, thereby subgtantialy satisfying
the recommendationsin the Latham Report (andin the Banwell Report of
1964) - that is, oneform d contract for dl typesd building and avil engi-
neering is desirable.
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2.1 The First Steps

There are three main categories d client who require the construction of,
or aterations, or extensionsto, a building or dvil engineering project. The
firg category consstsd clients who embark upon a building or avil engi-
neering venture only once or perhaps a few times. The second category
congstsd clientswho regularly have the need to refurbish, dter or expand
exiging premises or develop new projectsin the course o their business.
The third category comprises a variety o speculative developers who con-
struct projects for sde or lease.

Clients who embark upon any construction venturefor the first timeare
often faced with a number of dternative routesbut usudly the first stop will
be at the office d a qudified architect or engineer. For the mgority d pro-
jects this approach may be sufficient. Mot professiond firmsd architects
and engineersare wdl versed in the use d standard formsd contract and,
unlessthe client has unusud requirements, a standard form o contract will
be available to suit most purposes. They are, however, not without their
pitfals and some architects and engineers fal to provide the necessary
advice which may make the difference between ultimate client satisfaction
and a potential claim for professiona negligence.

Whether it is an architect, engineer, quantity surveyor, solicitor or a
lawyer specidising in construction contracts, the best adviceis usudly given
by someone who has had 'hands on' experience in administeringor man-
aging contractsand iswdl versed in contract law, incduding dl d the recent
developmentsin case law which affect the interpretation and application of
standard formsd contract. An unamended standard form o contract may
be more appropriate than a magterful piece d legd drafting which falsto
take account of practicd redity and commercia practice. In most casesa
good contract will comprise the appropriate standard form suitably
amended to rectify its deficiencies and incorporating reasonable client's
requirements.

Clients who are familiar with the pitfalsd contracting often have their
own amendmentsfor use with a standard form or they may have a tailor-
made form of contract to suit their own requirements. Thisisa step in the
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right direction but recent casesin the courts have shown that many amend-
mentsto tried and tested standard formsd contract, and some provisions
in hybrid formsd contract, fal to contain the standard o clarity necessary
to ensure that the draftsman's intentionsare understood. The application
d the 'contra-proferentem rul€ and other wdl established principlesin
English lav may assst contractors when the terms d the contract are
decided in the courts.

The criticism d contractual provisonsintroduced by mgor corporations
and public clients suggests that some d them should approach the prob-
lems d contracting with equa caution to firg time venturers. The vast
sums d money which may be at stake merit special attention to the con-
tract conditionsand one d the firg steps which ought to be taken by any
client embarking on a mgor project should be to obtain expert professiona
advice from someone who is not a member d its own organisation. If
this is done, the incidence d provisons which may appear to be in the
client's interests, but which are likdy to have the opposite result, may be
reduced.

Some clients may be advised to proceed on the basisd’ an outline design
brief and contractors may be invited to tender for the desgn and con-
struction d the project. Independent advice is essentid at dl stagesif this
is to be adopted. If the dlient has confidence in a particular contractor, it
may choose to go directly to the contractor to negotiatefor the design and
congtruction d the project. Only in exceptional circumstances should a
client contract for work in this manner without the guidance d an inde-
pendent professiond throughout the contract.

2 2 Clients' Objectives

The principa objectivesd any client will be to have the project completed
on time, within budget and to an appropriate standard d design, work-
manship and materials. The priority or emphasis placed on these objectives
will depend on a number d factors. Cost or time may determinethe scope
for design and specification for the work.

In view d the commercid pressures to minimise finance costs and to
obtain revenue at the earliest possible date, priority may have to be given
not only to a method d construction which is conducive to speed d erec-
tion, but to 'lead-in’ times, phasingd design and construction, phased com-
pletion d the project, design by contractor and subcontractors, instalation
d client's equipment and many other factors depending on the complex-
ity d the project. Mgor subcontractorsor packages d work may have to
be settled in advance d sdlection d the principd (or main) contractor. If a
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client has a generous budget, he may ingst on the best qudity and design
whilg cost and time are secondary.

Wheatever the client's objectivesit isimportant to set out a master pro-
gramme, showing the various anticipated design and construction phases,
at an early stage. This may have a bearing on the type d contracting
methods to be usad and should not be overlooked. The most common
causesd congtruction dday daims stem from insufficient time alowed for
design and commencing on site before sufficient design and detailing has
been completed.

2.3 Contracting Methods

The most common method d contracting is where a contractor undertakes
to complete the project for a lump sum according to the design prepared
by an architect or engineer at the outset. This 'traditiona’ method d con-
tracting envisages the design being complete subject only to explanatory
details and limited provisond items. Any changeto the origina design will
be dedlt with by way d a variation. The size and complexity d the project
may determine whether or not hills d quantities are to be used. In build-
ing contracts the bills d quantities are not generally subject to remeasure-
ment (except for correction o errorsin the quantities). In avil engineering
it isgeneraly accepted that the design may be dependent on factorsoutside
the control of the employer (ground conditions)and the contract is subject
to remeasurement.

Thismethod d contracting, by its nature, contempl atessubstantial com-
pletion o the design by the designer at tender stage. That is not to say that
every detal has been drawn. It envisagesissuance d details which do not
change the origina design, but merely explain more fully what is shown
on the contract drawings. In the norma course d events, provided the
designer had considered the details necessary to make the overdl design fit
together, explanatory drawings should not constitute a variation to the orig-
ind design.

It is often the case that some critical aspects d design cannot be prop-
erly represented on a drawing before the designer has drawn the detalls.
This is fundamental drawing practice. Because d pressure to get tender
documents together at the earliest possible stage, too many contracts get
off to a bad start due to insufficient attention to detail before invitations
to tender. in short, this type o contract envisagesa design phase which
is dmost complete before the construction stage commences, and the
only design to be done after commencement o construction is d an
explanatory nature and variationsto the origina design for which there is
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F gure 2.1 Traditional contracting

meachinery to adjust the contract sum and/or the contract period (seeFigure
2.1).

Support for the view that a lump sum contract should be designed in dl
itsessential elements at tender stage isfound in The Banwell Report (The
Placing and Management of Contracts for Building and Civil Engi-
neering Work, HMS0O, 1964). The JCT standard forms o building con-
tract used for this method o contracting dearly contemplate the design
being substantidly, if not wholly, complete at tender stage. The recitas d
the JCT formsexpresdy state that the employer 'has caused Drawingsand
Bills o Quantities showing and describing the work to be done to be pre-
pared by. .. ." Clause 1.3 o JCT80 defines these Drawings as the Con-
tract Drawings, and clause 2.1 requires the contractor to ‘carry out and
compl ete the Works shown on the Contract Drawings. . . ."

It has long been an accepted practice, and provided for in most forms
d contract, that some work may not be fully designed at tender stage. This
is usudly dealt with by provisona sumsor provisona quantities. In recent
years the proportion d work covered by provisond items has increased
beyond that for which thistype d contract wasintended. In some casesas
much as forty per cent d the contract sum has been made up d provi-
sional items, leaving the contractor unsure as to the scope d the work and
the employer without a redigtic budget for the project.

Other formsd abuseincludethe used provisona sumsunder the guise
d PC (PrimeCost) Sums. Vay often the prime cost sum is no more than
a provisond sum, whereas on the dtrict interpretation o the contract, a
prime cost sum should be a reasonable estimate based on a design which
was in existence at tender stage. This will be dedlt with in more detall in
later chapters.

Some practitioners are bent on usng a form o contract intended for
usein the above circumstances(such as JCT80), when it was known at the
outset that the design stage would extend wdl into the construction phase.
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This practice may work if the designer co-ordinatesthe design into a master
programme which is synchronised with the contractor's construction pro-
gramme. However, there are many risks, such as under-estimationof ‘lead-
in' times for procurement, limitation on the flexibility in the contractor's
programme (in the event that the contractor needs to change sequencefor
his own convenience) and an unacceptable incidence d variations caused
by lack d foresight. All o these factors may lead to late completion and
clamsfor compensation o one kind or another.

Another disadvantaged traditional contracting isthat it does not usudly
permit the contractor to have an input at design stage. Many contractors
are able to contribute to the design so that savings in cost and time can
be made for the benefit & the employer. Sometimes contractors offer
aternative designs, but very often this is so late in the day that it places
more pressure on the design team to take account d the contractor's pro-
posals in the overd! design. Variants on the traditional forms d contract
include an element d design by the contractor such as JCT80 used with
the 'Contractor's Designed Portion Supplement (CDPS) 1981 (revised
1998)'.

It is becoming increasingly popular for employers to move in the direc-
tion d design and build or turnkey contracts. A degreed competition may
be introduced by a comprehensivedesign brief and ascheduled theclient's
requirements. It is important to ensure that firms bidding for work of this
nature have a sound track record which can be verified and that a detailed
ingpection d previous projects is undertaken by the client's professiona
advisers. Care should be taken to investigate previous performance. Have
the projectsbeen completed on time and within budget? What are the main-
tenance cogts? In addition to written testimonialsfrom previous clients, it
may be advisable to obtain permission to discuss the bidding contractors
performance and the qudity d the buildings with clients and consultants
for previous projects.

It is important to select a contractor in whom the client has complete
fath and confidence. That is not to say that the client should go ahead
without professional advice throughout the project. Thismay takethe form
d a project manager and possibly a quantity surveyor. An architect or engi-
neer may aso be engaged to advise on technical matters. A good project
manager can make the difference between the success or failure of this
method d contracting. It is essentid that the person selected to carry out
this role is given the freedom to act farly and impartidly. Whilg the
employer's interests must be given priority, it is very often counter-
productive to adopt an adversarid position which createsdistrust between
dl parties. Much more benefits can be obtained for the client if the project
manager helps to preserve trust and confidence by showing authority,
integrity and competence at dl levels
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Fi gure 2.2 Phasad design and congruction

There are circumstancesin which it is advantageousfor the design stage
d the project to overlap with a considerable period o the construction
phase (see Figure 2.2).If thisis carefully structured, it is possible to com-
mence construction much earlier than in traditional methods d contract-
ing. The total effect o this method of contracting may beto giveriseto a
higher overdl expenditure on construction: however, if the client can get
beneficid occupation earlier than it otherwise would have done by tradi-
tiona contracting, there may be considerable savings or benefits such as
earlier rental income and reduced finance charges.

There are saverd methodsd contracting which are suitable where it is
intended that the design stage and the congtruction stage overlap. Man
agement contracting is one method which lends itsdf to this process. Inits
purest form it is based on the prime cost plusthe fixed (or percentage) fee
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method d contracting which has been used for many years. The outline
design d the project, together with a detailed brief, is prepared by the
design team and bhidding contractors are required to submit their proposals
for the management and ‘procurement o construction’. The criteria used
as a basisfor selection will include:

e reimbursable costs o site management, supervisionand general services
(smilar to 'Preliminaries’ in traditional contracting);

lump sum or percentage to be added to the prime cost of the project;
management capability and resources,

ability to contribute to the design d the project - 'buildability’;
programme and methods of construction;

methods of ensuring quality control;

systemsfor cost control;

industrial relations;

proposed packaging o work to be done by subcontractors;

buying power and negotiation skills;

previoustrack record.

The selected management contractor does not usudly execute any work
himsdlf. His obligationsare, in collaboration with the design team and the
employer, to procure completion o the project on time and within budget,
by subcontracting various parts of the work and by purchasing materialsto
be fixed by subcontractors. Balance will have to be made when consider-
ing the size and scope of work packages.

Large packages will not enable the employer to obtain the benefit of
buying margins, but a lower management fee may be required. On the other
hand, a large number o small work packages will usudly reduce the prime
cost, but the management fee and reimbursable costs may be higher to
reflect the increased management, supervision and risk involved.

In this method o contracting, the management contractor enters into
an agreement with the employer in the same way as the contractor in tra-
ditional contracting. The contracting structure is shown in Figure 2.3. It is
often the case that the management contractor's liability for late comple-
tion is limited to any damages which it can recover from subcontractors.
This can cause serious problems if the subcontractors are financialy vul-
nerable. Subcontractors carrying out small work packages may be faced
with damages for late completion which are out o proportion to the value
o work undertaken by them.

In traditional contracting, the employer may recover dl of the damages
from the contractor without being concerned about which subcontractors
were the culprits. In management contracting, the ligbilitiesof several sub-
contractors responsiblefor overlapping delayscan cause difficultiesand may
often lead to disputes and arbitration or litigation.



MANAGEMENT
DESIGN AND
CONSTRUCTIO

*no management

MANAGEMENT CONTRACTING

TRADITIONAL CONTRACTING

Figure 2.3 Management of design and construction

oy



Choice of Contracts 41

Some hybrid forms d management fee contracts place greater respon-
shility on the management contractor. It is possble to devise a scheme
where the management contractor is aso responsiblefor the execution of
the work in the same way as the traditiona contractor. The advantagesare
that the management contractor is involved in the design and selection o
subcontractors, but once the subcontracts are awarded, the management
contractor takes ful responghility as if the subcontractor was a normal
domestic subcontractor in the traditional sense. The management contrac-
tor may aso execute some d the work himsdf. The management fee is
likdy to be higher to reflect the greater risk in thisform o contracting.

There are dso many methods d project management or construction
management which permit overlapping d design and congtruction. It is
impossible to define these methods d contracting as there appears to be
numerous variationson a theme. In very broad termsthe project manager
is responsiblefor co-ordinating and managing the design and construction
of the project as part d the project team. The manager will enter into a
contract with the client to manage the project, but he may not enter into
subcontracts. Each work packageis undertaken by direct contractswith the
client and the work is carried out under the direction and supervison d the
project manager (seeFigure 2.4).

2.4 Standard Forms of Contract

Why use a standard form d contract? Firdly, it will have been prepared
having regard to the natured the work to be undertaken. Secondly, prac-
titioners in the industry are more comfortable usng a standard form o
contract with which they are familiar and which is usudly capable o
interpretation by reference to reedily avalable text books and case law.
Thirdly, they are often drafted and agreed by recognised bodies represent-
ing dl sdesd the industry which will be affected by them. This last point
is to some extent a disadvantage in that a form d contract, by commit-
tee, isoften a compromise containing some defective aspects d one form
or another.

Standard forms d contract are available to suit contracts o amost
any sze and complexity and to suit most methods d contracting. Some
practitioners select forms d contract with which they are familiar without
having sufficient regard to their suitability or limitations. This practice is
not to be recommended and should be regarded as 'short changing' the
client. Any client embarking upon a construction project isentitled to expect
sound advice from his professiona advisers on dl aspects d the contract,
not leest d which is the sdection d the right form d contract for the
purpose.
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Figure 2.4 Project management structure

The methodsd contractingdiscussed in thischapter will be a major con-
sideration for many larger projects and for smdl or medium projects that
require a considerable amount d preplanning. The type and sze d con-
tractors bidding for the job will also be important. For example, the use o
alengthy standard form, such asJCT80, may not be appropriatewhen the
tendering contractorsare little more than 'one man' firms having no under-
standing o the complicated provisonsin the contract. The use o thisform
d contract in such circumstanceswill increasethe price and/or lead to 4l
sortsd problemsin administrationd the contract. At the other end d the
scae, the use d one d the smpler forms d contract may not be appro-
priate for a project with a high building services content.

In spite d the recommendations d both the Banwell Report d 1964
and the Latham Report d 1994 (that idedly, a sngle form d contract
should be required for dl typesd building and dvil engineering work), there
are now wel over one hundred different standard formsd contract for use
in the UK aone. In many cases (particularly JCT) so many amendments
have been and continue to be made that tender and contract documents
often include not only the standard printed conditions, but several amend-
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ments which need to be referred to in order to fully understand the
contract.

It isnot possibleto deal with dl of the standard forms o contract in one
chapter. However, some of the most common are considered very briefly.

25 The Joint Contracts Tribunal Standard Forms of Contract

The most commonly known standard forms of contract are those issued by
The Joint Contracts Tribunal (JCT). The first standard form issued by the
JCT was in 1963 which superseded the RIBA forms o contract. It was
published in four main variants; the private and loca authorities' versions,
each with, or without, billsdf quantities. Today there are a number of stan-
dard forms for a variety d needs.

The contract references given below for the most common forms of
JCT contract are the origina references upon first publication. In many
instances, later publications have been issued to incorporate amendments
sincethe original issue. Thelatest issueand reference at April 2000 isgiven
after the origina reference.

The Minor Works Form, MW80 (MW398)

A smpleform of contract embodying the essential ingredients of a build-
ing contract. Suitablefor a project of limited value (not recommended for
projects exceeding £70000 at 1992 prices) where there are no hills o
quantities. It is not suitable where nominated subcontractors are contem-
plated. The recommended limitson its use are contained in practice notes
issued by the JCT. The practice notes are for guidance only and do not
form part o the contract. As the title implies, the form isintended to be
used for minor works which can be adequately defined in drawings and
specification.

The Intermediate Form of Building Contract, IFC84 (IFC98)

Thisform of contract was drafted to fill the gap between the minor works
form and the standard form o building contract. It combines the smplic-
ity of the minor worksform o contract but many o the procedura provi-
sions of JCT80 are incorporated. The same form can be used for private
and local authorities' use, and it contains alternative provisions so that it
can be used with a specification, or schedulesd work or hillsdf quantities.
Limitations as to its intended use are printed on the cover o the form of
contract and further guidance is given in practice notes.

Supplementary conditions are provided if it is intended to have partia
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possession or sectional completion. Without these supplementary, condi-
tions, difficulties may arise when applying the liquideted damages pro-
visons. Whilst this is a smplified form o contract when compared with
JCT80, it is contained in more than thirty pages, making it amost aslong
as the predecessor o JCT80 (that is JCT63). With very little amendment,
it isan extremely flexible form d contract which finds favour outside of its
intended limitations.

The Standard Form of Building Contract, JCT80 (JCT98)

Ignoring the fact that versions o its predecessor (JCT63) are dill used in
many partsd the world, thisstandard form o contract is perhaps the most
widdly used in building works today. Many aspects d JCT63 have been
retained, including some which have received criticism in the courts over
the years. Some o these will be discussed later. Provisionsfor dealing with
nominated subcontractors have become unnecessarily complicated. Several
amendments and practice notes have been issued. It isavailablein private
and loca authorities' editions with, or without, (billsof) quantities.

The JCT formsd contract referred to above are dl intended to be used
where the design has been substantially completed at tender stage. Other
formsd contract issued by the JCT contemplate some d the design being
a continuing processafter tender stage (and after commencement o work).
They include:

The Standard Form of Contract with Approximate
Quantities: 1998

Thisform d contract may be suitable where the general contract philoso-
phy o the JCT80 standard form d contract is to be retained but where
thedesignislesscompletethan that required when using the standard form.
It may be used if it is intended to bring forward the date o selection of a
contractor with a view to earlier commencement on site. The quantitiesare
subject to remeasurement. This contract issometimes abused. It should not
be a device to permit less accurate billsdf quantitiesto be used.

The Prime Cost Contract, PCC98

Thisform o contract has replaced the Fixed Fee Form of Contract. This
contract may be suitable where the design has not progressed sufficiently
to accurately define the Works. However, the scope o thework to be done
has to be defined and sufficient information to describe the i tens of work
to be done is necessary. An estimate o the prime cost o the work to be
done and a fixed fee form the basis d the estimated total cost to the
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employer. Thereis no provison to vary the scope d the work. The find
cost to the employer is the actud prime cost ascertained from the con-
tractor's accountsand invoices plus the fixed fee quoted by the contractor.
There is provison for reimbursement d loss and expense caused by dis
turbanced the regular progressd the works.

The 1987 publication d thisform o contract retains the format d the
1963 JCT standard form o contract. Somed its provisons, therefore, are
subject to the same criticiam as JCT63.

The Standard Form of Management Contract 1998

The principle d ascertaining the cost to the employer, in thisform o con-
tract, is dmilar to the fixed fee form. The main differences between the
fixed fee form and the management form are:

a the management contractor must co-operate with the design team as
part d his contractual obligations,

a there is provison for a pre-construction stage and a construction
stage;

a the management contractor does not carry out any work himsdf.

a in addition, thereare optional contractual provisonsdealing with ingtruc-
tionsinvolving acceleration or revised sequence d work.

Control d cost and timeis dependent upon the close co-operation between
dl membersd the design team and the management contractor. The man-
agement contractor manages and supervisesthe construction d the work
and the execution is done by severa works contractors.

The Standard Form of Building Contract with Contractor's
Design, CD98

This form d contract contemplates a reasonably detailed outline d the
employer's requirementsbased upon which competitivetendersare invited,
incorporating the bidding contractors design solutionsand pricefor design-
ing and constructing the works. The same form d contract is often used
as a bassfor a negotiated contract.

Whild it is possible for the design to be complete prior to construction,
theform d contract envisagesdesign by the contractor during the contract
period. Insufficient thought to design by the contractor prior to acceptance
of the contractor's proposalshy the employer often leadsto disputes asto
what congtitutes a variation to the employer's proposalsand what ought to
have been contemplated by the contractor as part d the origina design.
Comprehensive and detailed proposals by the employer can reduce the
scope for such disputes.
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2.6 Other Forms of Contract

Government formsd contract, such as GC/Works/1, are used extensvely
in the public sector. Amended versions exist for overseas projects. In the
latest editions (Edition 3 and 1998) much d the adminigrative work fdls
on the project manager appointed by the authority (the employer). There
are contractual provisons for acceleration. Variationsand amendmentsto
the standard publication enable alternative methods d contracting to be
used, such as design and build.

Other standard formsd contract issued by professond bodies are avail-
able and are worth considering as dternativesto some d the better known
standard forms d contract.

In the avil engineeringfield, the ICE formsd contract (traditional ,design
and build and minor works contracts) are well established in the UK. The
sxth edition o the traditiona contract is being phased out. The seventh
edition (substantially the same as the sixth edition) is now in use and it
remains to be seen if thisform o contract can maintain its dmost univer-
sd recognition in the face  competition from new dternative forms o
contract devised by leading experts in construction contracts.

TheModd Form d General Conditionsd” Contract for usein connection
with Home or Overseas Contracts for the Supply d Electrica, Electronic
or Mechanicd Plant — with Erection 1988 (MF/1) Revison 3 1995 is com-
monly used for mgor projects such as water or power plants.

FIDIC Contracts

The firgt contracts designed specificaly for international contracts were
probably initiated in the United States. These were largely defence project
orientated and the most well known is probably the Corps d Engineers
contracts. The Associated General Contractorsd Americaand the Feder-
ation d Americanade la Industriade la Congtruction led the way for the
US condtruction industry to move in the direction d the international
conditions d contract known as HDIC (Fédération Internationale des
Ingénieurs-Conseils) which was based amost entirely on the pre-Fifth
Edition ICE conditionsd contract. The Firgt Edition d ADIC was published
in 1956 and has gone through severa revisons, the latest edition which
followed the ICE format being the Fourth Edition (commonly known asthe
Red Book) published in 1987. Thisform o contract was intended for use
where the design was done by the employer and construction was done by
the contractor.

Because o a growing international demand for a variety d contractsto
auit different methodsd procurement, other standard international forms
d contract issued by HDIC up to 1999 were (for Electricd and Mechani-
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cd Works) the Ydlow Book and (for Desgn-Build and Turnkey) the Orange
Book. Apart from the changes giving emphasisto the nature of some of
the specidist work in dectrica and mechanicd contracts, the main differ-
ence between these two formsisthe degree d design responsibility placed
on the contractor. Both the Ydlow and Orange Books contemplate design
by the contractor.

In 1999, ADIC published a new family d contracts:

The Red Book

Conditions d Contract for Construction for building or dvil engineering
works where the works are designed by the employer (or by his engineer)
and where the contractor constructs the works in accordance with the
design provided by the employer. However, the works may include some
contractor-designed cvil, mechanical, ectrica and/or construction works.

The 1999 Red Book isintended to replace the 1987 fourth edition (also
known as the Red Book).

The Yellow Book

Conditions d Contract for Plant and Desgn-Build for eectricd and/or
mechanica plant, and for the design and executiond building or avil engi-
neering works. Under this form d contract, the contractor designs and
provides plant and/or other works, in accordance with the employer's
requirements.

The 1999 Ydlow Book replaces the previous Ydlow Book.

The Silver Book

Conditions d Contract for EPC Turnkey Projects for use in process or
power plants, factories and the like, infrastructure or other types of deve-
opment, where the employer requiresa higher degree o certainty of find
price and time, and where the contractor takes total responghility for the
engineering, design, procurementand executiond the project. Idedly there
should be little involvement by the employer.

The 1999 Siver Book is intended to replace the 1995 Orange Book.

The Green Book

Short Form o Contract for building or dvil engineering worksd rddively
gmd|l capital vdue and/or d a repetitive nature or short duration. Under
thisform o contract, the contractor may construct the worksin accordance
with details provided by the employer or it may be usad for contractor-
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designed civil, mechanical, eectrical and/or construction works. FIDIC's
guidelinesfor the used the Green Book suggest that US$500000.00 and
twenty-six weeks should be regarded as reasonable limits on capital value
and duration respectively, with the proviso that worksd a repetitive nature
may exceed these guidelines.

In spite o the criticism levied at the FIDIC contracts (infra), the new stan-
dard layout incorporating a great deal  common or ‘core’ conditions is
welcome. Greater emphasis on definitionsand a specificdefinitiond ‘force
majeure’ is new. There are numerous minor changes to some definitions
and clauses between the three contracts for major construction projects
(Red, Yellow and Silver Books) but the principal changes appear in the fol-
lowing clauses:

Clause 3

In both the Red Book and the Ydlow Book, these clausesare almost iden-
tica and deal with the powers and obligations o the engineer (the Red
Book providesfor the contractor to confirm verba instructionsd the engi-
neer whilst the Ydlow Book requires dl instructions to be in writing). The
engineer does not feature in the Silver Book where clause 3 deals with
employer's administration.

Clause 5

In the Red Book this clause deals with nominated subcontractors. (In the
Ydlow and Silver Booksthere are very brief provisionsfor nominated sub-
contractors in sub-clause 4.5.) The same clause in the Ydlow Book and
Silver Book deals with design (by the employer). In the Ydlow Book, the
contractor may lose his rights to any claim in respect o incorrect infor-
mation provided by the employer if he faled to properly scrutinise the
employer's information in accordance with the contract and falled to give
notice o the error within twenty-eight days. In the Silver Book, the con-
tractor is deemed to have scrutinised the information provided by the
employer before submitting the tender (before the base date) and shdl be
fully responsible for any error, inaccuracy or omission in the employer's
information with the exception of:

(8 informationstated in the contract as being immutableor the employer's
responsibility;

(b) definitionsd the intended purpose o the works;

(c) criteriafor testing and performance o the works, and

(d information which cannot be verified by the contractor except as oth-
erwise stated in the contract.
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Clause 72

In the Red Book, thisclausedealswith measurement and valuation. In both
the Ydlow and Silver Books, clause 12 dealswith tests after completion of
the works.

The Red, Ydlow and Silver books dl have provisionsfor 'vaue engineer-
ing’. In the Red Book, the contractor and the employer share any saving
that the contractor may be able to make or any benefit that the employer
may receive as a result of:

(a) accelerated completion;

(b) reduction in cost to the employer d executing, maintaining or operat-
ing the works;

(c) improved efficiency or vaue to the employer d completed works; or

(d) other benefitsto the employer.

Under the Ydlow and Silver Books, any such proposal (for vaue engi-
neering) shal be treated asa variation. It is unlikely that value engineering
will feature in the Ydlow and Silver Books as most contractors ought to
have 'value engineered' hisdesign at the tender stage.

The Red, Ydlow and Silver Books have much improved procedures for
better management, monitoring and control o the project (seeChapter 4).

The New Engineering Contract (NEC)

The New Engineering Contract (NEC) (1991) has now been replaced by
the Engineering and Construction Contract (NEC). The second edition was
published in 1995 and reflects a substantial move to recognise, and cater
for, the various forms o contract which have been discussed herein. It is
based on a core contract with flexible alternativesalowing the employer to
choose the appropriate version to suit his needs.

The tendocument package consists d a core contract containing pro-
visons which are universd to dl versions. The various versions are:

Document A — Conventional Contract with Activity Schedule;
Document B — Conventional Contract with Billsdf Quantities,
Document C - Target Contract with Activity Schedule;
Document D - Target Contract with Billsdf Quantities;
Document E - Cost Reimbursable Contract;

Document F - Management Contract.

e 0 o o o o

An engineering subcontract, guidance notes, flowchartsand other optional
provisions pave the way for a better understandingd contracting methods
and their use should be encouraged.

Some d the important aspectsd the NEC are as follows
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The first core clause 10.1 sets out the philosophy behind the contract:

‘The Employer, the Contractor, the Project Manager and the Supervisor shal
act as stated in this contract and in the spirit  mutud trust and co-operation.
The Adjudicator shdl act as stated in this contract and in the spirit o
independence.’

In general terms, the project manager and the supervisor carry out the
dutiesd ‘'the Engineer' in ICE and FIDIC contracts. The adjudicator settles
disputes between the employer and the contractor.

As stated in Chapter 1, there is provision for an ‘early warning' to be
given by the contractor or by the project manager. The responseto an early
warning contemplated by the contract is refreshingand should be taken on
board in any form d contract if the employer is redly going to have the
best possiblechance of getting his project on timeand within budget. Clause
16.3 states:

‘At an early warning meeting those who attend co-operate in:

e making and considering proposals for how the effect of each matter
which has been notified as an early warning can be avoided or reduced,

e seeking solutionsthat will bring advantage to al those affected, and

e deciding upon actions which they will take and who, in accordance with
this contract, will take them.’

The various main options (A-F) use most d the core clauses and each
option requires changes to particular clauses to suit the method of con-
tracting. In addition, there are numerous secondary options. Some exam-
plesare:

Option L: Sectional completion

Thisoption isused should the employer require completion of variousparts
o the worksat different times. If thisoption is not used, then there is only
one completion date for the whole d the works.

Option M: Limitation on the contractor's liability for his design to
reasonable skill and care

It is usudly the case that where a contractor designs the works, hisligbility
for design is 'fit for purpose. This means that the design must work and
the contractor will be ligble for any failurein design. In contrast, where the
designisdone by the employer's designer and the contractor buildsin accor-
dance with the employer's design, then the employer's designer's liability
for designis'that o a professional man'. That isto say, provided that the
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employer's designer exercised reasonable kill and care (of the standard
expected of a competent professional man), using dl relevant and univer-
sly known codes and standards, then he will not normally be liableif the
design fails. ThisOption M limitsthe normal liability for design by the con-
tractor to the same as 'that o a professional man'. This may be d signifi-
cance, particularlyif it isimpossibleto insurefor design defectsif theliability
is 'fitness for purpose’.

Option Q: Bonus for early completion

Bonusesfor early completion are more often used in international contracts
and most standard forms do not contain provisionsfor bonus. HDIC con-
tracts contemplate bonus for early completion in Part Il (Conditionsd Par-
ticular Application). NEC provides for bonus for early completion if this
Option Q is used.

Option R: Delay damages

Delay damages is a term used for liquidated damages. Both NEC and the
1999 HDIC contracts use this term in preference to liquidated damages.
Mog standard forms have a provision for delay (liquidated) damages in the
standard conditions. It is possiblethat the drafters of the NEC took the view
that with an increasing number o clients wishing to opt for general or
unliquidated damages, this option (which could therefore apply or other-
wise) was preferableto having a standard provision which if deleted or had
nil' inserted against it, resulted in the problemswhich could arise if the em-
ployer sought to recover general damages (see Temloc Ltd v. Erril Prop-
erties Ltd, infra).

Option S: Low performance damages

This option is particularly useful if the employer wishes to specify perfor-
mance criteriawhich must be achieved. It iscommonly used for design and
construct or turnkey contracts for process or power plants (such as the
FDIC Ydlow and Silver Books). If the specified criteria are not achieved,
damages may be deducted until such time as the problemis rectified. Dam-
ages are commonly measured as a fixed sum per percentage o shortfall
in performance (or overrun in operating cost).

Build, Operate and Transfer Contracts (BOT)

These forms o contract (sometimes known as Build, Own, Operate and
Transfer - BOOT) are becoming more common, particularly in countries
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where the government does not have sufficient public funds available to
finance vitd infrastructure, power or water projectsand the like Whilg this
method has seen most growth in developing countries such as India, Thai-
land, Mdaysa, China and Vietnam, it is also popular in developed coun-
tries. In the UK, BOT or BOOT isthe bassd the Government's Private
Finance Initiative (PFI).

Projects which attract revenue by way d tdlls or leviesare candidates
for thistype d venture. A project isfounded by the granting o a ‘conces-
sion' for a period d years (say twenty to thirty years) to the promoter or
concession company. The promoter will seek equity funding from inter-
ested investorsand long-term finance from banksand financia ingtitutions.
Normdly banks and financid ingtitutions need to be satisfied on the
debt:equity ratio and a minimum ratio may be set by the government. The
promoter designsand constructsthe project or it entersinto a turnkey con-
tract with a contractor for the design and constructiond the works. Unlike
a traditiona contract, the concession company does not receive payment
in stages or on completion, but relies on the income generated from tolls
or levies throughout the life d the concesson. The remuneration (and
profits) are generated over the period d the concession by tolls or levies,
out d which the capital and interest charges are repaid to the lenders, and
dividends are paid to the investors. If there is dday to the construction o
the project, then the promoter suffersalossd revenue. Depending on the
discount rate, one-year ddlay to completion d construction may require
more than fiveyears extensionto the concession period in order to recover
the loss

Any project which has the potentid to earn revenue over a number d
years which is more than sufficient to pay back loans and interest and
produce a reasonable return for investorsis suitable for a BOT scheme.

The contractua structure d a typicd BOT scheme is shown in Figure
2.5 and the flow d expenditure and income for most models & BOT
schemes is shown in Figure 2.6.

The comparison o costs incurred and the income does not, by itsdf,
indicatewhether or not the bid is profitable. The costsand the income must
be brought back to asmilar basishy discounted cash flow (DCF) techniques.

Lendersto a project want to be sure that the project has a potentidly
satisfactory financid position. Lenders will measure the financia position
d the concession company investors, for example, ROE (Returnon Equity),
and they expect to see a financidly attractive scheme. Lendersfully redise
that the project is more likdy to succeed if the persons or bodies investing
in the concession company have an excdlent opportunity to earn a very
good return.

In the early years d the operating period, dl or most d the 'surplus
revenue will be usad to repay loans- 'debt service and repayment d inter-
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CONCESSION
AGREEMENT

CONCESSION = 1 1 INDEPENDENT
CONSULTANT

Figure 2.5 Contractual structure (BOT)

est’. Theratio d debt to equity will diminish asyears pass until, at a certain
point, dl the debt is repaid.

Diagrams showing how costs and revenue can be reconciled are given
in Figures 2.7 and 2.8. Figure 2.7 shows expenditure and income and
Figure 2.8 shows equity against dividends.
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Figure 2.6 Costs and finance

The repayment of the loan and interest in Figures 2.7 and 2.8assumes
that the concession company mug repay capital in equal insalmentsover
nine years with interest on the reducing amount (commencingin the firg
year). Other options include a flat annual repayment, wher eby the capital
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Figure 2.7 Expenditure and income (BOT)
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Figure 2.8 Equity and dividends (BOT)
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repaid in the firs year is amdl and the interest is large. The amount o
capita repaid each year increasesand the interest decreases. In some cases,
repayment may be deferred for three to tweve months (after commence-
ment d operation).An important factor to be taken into account in some
developing countries is the fact that much, and in some cases dl, d the
loans and equity will be provided in hard currency, but the revenue (out d
which the loans have to be repaid and dividends paid) will be in locd cur-
rency. The long-term effect of exchange rate fluctuations may be critica or
even disastrous unless the concession agreement has a built-in remedy to
compensate the concession company.

It should be noted that these ‘financid modds in Figures 2.7 and 2.8
represent a poor investment on a number d grounds:

e idedly, there should be a reasonable surplus (incomeover expenditure)
throughout the concession period {very often the lenders will ingst on
this);

o the breskeven point for investors should be within the firg third o the
total concession period;

e investors would normaly expect dividends within a few years d com-
mencement d operation;

e any dday to the project is likdy to cause the project to be a falure
because there isinsufficient margin in the financial modd (thebreskeven
point will disappear at theend d the twenty-fiveyear concession period
if there is one-year dday to the project with a ten per cent discount
rate).

Where a BOT project involvesthe use o land or facilitiesowned by or
controlled by government, it is necessary to passspecificlegidationto cover
the project. Thismay be done by enacting specific legidation governing the
granting o a concession agreement and itstermsfor a particular project,
or by enacting general legidation governing the termsd concession agree-
ments and specific legidation for each particular project.

It will be seen from Figure 2.5 that there are a number o contracts
between the various parties. There are no standard forms for BOT con-
cesson contracts (between government or public authority and the con-
cesson company). Likewise, there are no standard forms for operating
contract, loan agreement or shareholder's agreement. The independent
consultant agreement and the agreement between the contractor and the
designer may be based on one d the standard forms, such as the HDIC
Consultants Agreement (1990).

Whilg there are no standard formsd construction contract (between the
concession company and the contractor),a number d standard forms o
design and construct or turnkey contractsmay be modified to suit the BOT
mode. ADIC promotesits 1999 Siver Book as a form o contract suited
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to BOT (suitably amended). It is perhaps here that the debate over whether
to use ADIC or NEC (suitably amended) will be the hottest. On the one
hand, thereare good groundsto arguethat a ‘tough' contract such as HDIC
should be preferred. On the other hand, having regard to the fact that dl
parties suffer from increasesin cost or delay in a BOT project, thereisdl
the more reason for the partiesto co-operateto ensure completion on time
and within budget (hence the choice d NEC may be the better one). As
long as the amendmentsto FIDIC take on board the constructiveelements
d NEC, it is probable that ADIC will be equdlly, if not more, appropriate
than NEC in these typesd project.

One d the factors to be considered in any construction contract within
a BOT modd (FDIC, NEC or any other) is how to ded with the contrac-
tor's conflict d interest (where, as is often the case, the contractor isa Sg-
nificant shareholder d the concession company). Such matters as loading
construction costs, or errorsin compiling the estimated construction costs
and variations which might have been avoided, need to be addressed by
the use d deferred payment (but only if there is sufficent surplus in
revenue). All shareholdersand lenders should be awarethat contractorswill
often look for short-term gains (profit in the construction contract) rather
that long-term returns (dividendsfrom the concession company).

However, the wise contractor will see that a sensble mixture d short-
term gains (from construction) and long-term gains (from shareholdingsin
anumber d concession companies)will be advantageousover severd years,
during which there may be cydes d 'boom and bugt' in the construction
industry.

2.7 Special Conditions and Contract Documents

In many building contracts, the standard conditionsd contract are intended
to stand on their own to be used without amendment. Where partia pos-
session or sectional completion d the works is intended, some forms of
contract may need specid attention to enable these provisonsto be incor-
porated. The Joint Contracts Tribund have published severa supplemen-
ta conditionsd contract designed to be used with the appropriatestandard
formsd contract for these purposes. Falure on the part o professiona
advisers to give sufficient thought to these mattersis a common cause of
dispute which is often resolved againgt the interestsd the employer.

Thegeneral rule d law isthat a specidly written document which forms
part d a contract will take precedence over a standard document. Many
construction contractshave gone to considerablelengthsto negate thisrule.
The widdy criticised provisonsin clause 12(1) d JCT63 have survived and
appear in JCT80:
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'Clause 2.2.1 Nothing contained in the Contract Bills hdl override or modify
the gpplication or interpretation d that which is contained in the Artides d
Agreement, the Conditions or the Appendix.’

Similar provisions appear in many other JCT standard forms of contract
(clause4.1 o the Minor Worksform,; clause 2.2 With Contractor's Design
and clause 1.3 o the Intermediate Form).

It isself-evident, on the wording o the above-mentioned provisions, that
intended amendments appearing in other contract documents, such as the
contract hills (of quantities) may be o no or limited effect. It is aso inap-
propriate to delete the relevant clause (suchasclause2.2.1 in JCT80). The
deletion may cause everything in the other contract documents to override
or modify the standard conditions, which may not be the intention without
the most careful drafting o the other contract documents. If other provi-
sions are intended to take precedence over the standard document, such
provisions ought to be incorporated by additional clausesin The Condi-
tions [of Contract]. Alternatively, supplemental conditionsadf contract may
be used with an appropriate anendment to clause 2.2.1 o JCT80 (or the
corresponding clause in other forms of contract) to give full effect to the
supplemental conditions.

In Barry D Trentham Ltd v. McNeil (1996) SLT 202 it was held that
the wording of clause2.2.1 d JCT80 giving precedence to the conditions
o contract (and appendix) over the contract bills, in the circumstances of
this case, did not have the same effect as would have been the case under
JCT63. The judge's reasons included the fact that the words 'or affect in
any way whatsoever' which had appeared after ‘modify’ in JCT63 had been
deleted from JCT80. This change, together with the same priority of the
conditions and the appendix were sufficient to enable the employer to rely
on the provisionsfor phased completion and liquidated damages for phase
one which appeared in the contract hills Reliance on this decision in dl
circumstances may not be sufficient to avoid problems when the intended
amendments to the contract are set out in the contract bills, otherwise
clause 2.2.1 would be redundant.

For the avoidance o doubt, the contract documents should be clearly
specified. In the JCT forms o contract, the contract documents are
described in the contract (for example, see clause 2.1 of JCT80). Some-
times other documents, such as exchanges of correspondence, are bound
into the documentation with the intention of incorporating such documents
into the contract. It isadvisableto make the appropriate amendment in the
conditionsd contract giving full effect to other documents, setting out the
order d priority in the case o ambiguity. If the latter is not done, it islikey
that these other documents will take precedence (under the general rule).
This may be acceptable if the entire contents o the other documents are
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to take precedence. However it is sometimes the case, after negotiation
and claification, that parts d the contents d such documents are not
intended to apply. It is better practice to summarise any specia provisons
which may have been agreed in correspondence and incorporate such pro-
visons in the contract. This will avoid the necessity to include correspon-
dence in the documentation.

In dvil engineering contracts, the contract documents are intended to be
mutudly explanatory d one another (clause5 d the ICE (fifth, sixth and
seventh editions)). The engineer is empowered to explain any ambiguities
and make any necessary adjustment resulting therefrom. This is a poten-
tid cause d disputes, particularly where the drafting and editing d the
contract documents (by the engineer who may be responsiblefor the ambi-
guities) are done without the necessary care.

In internationa contracts, the ADIC conditions d contract provide
for other documentsto be incorporated by referencein the letter  accep
tanceor in the contract agreement. The order d priority d the documents
forming the contract is specified (clause 5.2 d the fourth edition, and
dause 1.5 d the 1999 Red, Ydlow and Silver Books). This is a vauable
feature which assists in dedling with ambiguities. Part Il & the ADIC con-
ditionsd contract contains the specia conditions which take precedence
over the standard conditionsd contract. The use d this method encour-
ages the standard d care necessary to draft clear and unambiguous
contracts.

Other documentssuch as drawings, specificationsand billsd quantities
need careful attention to ensurethat thereare no ambiguitiesin, or between
them. A common practice (to be discouraged)is the use o standard spec-
ificationsor preambleswhich have not been edited to remove clauseswhich
are not applicable to the work to be done. Evary specification clause or
preamble should be reevant to the work shown on the drawings. If it is
decided to change the specification during the course d the project, then
a new specification clause can be issued as part d a variation order. Some
engineersand architectstry to arguethat contractorsare required to carry
out work which is not in the contract, at no extra cost, merely because it
is mentioned in the specification.

Only the mogt careful editing d dl d the documentsforming the con-
tract will minimise the exposure to dams arising out d ambiguities. Each
contract should be treated as being unique and reliance on standard docu-
mentsfor dl contracts should be discouraged in many instances.

Part I o thefourth edition d ADIC contemplatesa number d changes
and additiona clausesto suit particular circumstances. Unfortunately, it is
common practice for employers or their professona advisers to modify
the standard HDIC conditionsin such a way that the modificationsgo far
beyond that reasonably contemplated. Some examplesare:
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e the deletion of contractor's rights to an extension o time for adverse
physical conditionsand delays by public authorities;

e contractor's rightsto interest on late payment, suspension o work due
to late payment (with extensions of time and additional costs) deleted;

e contractor's rights to determine his employment for non-payment
changed from twenty-eight days to one-hundred days,

e amostdl d the groundsfor the contractor to terminate his employment
due to the employer's default deleted:;

e employer's additional rightsto terminate the contractor's employment if
the contractor fails to accelerate the progress of the works after being
instructed to do so (even if the works had been delayed by matters for
which the contractor would be entitled to an extension o time);

e deletion o dl of the employer's risksand special risks: the contractor to
be responsiblefor dl o the risks described as employer's risks or special
risksin clauses 20.4, 65.1 and 65.2 of FIDIC fourth edition.

The contractor to be responsible for:

e existing ground conditions;

e existing underground services (whether or not they are shown on the
drawings supplied by the employer);

e data provided by the employer;

e any design provided by the employer;

e general damages to apply in addition to liquidated damages (fortunately,
this provision could not be enforced under the laws o the country in
which this particular contract was to be carried out).

Some d the above revisions may be suitablefor a turnkey contract (and
some are in fact incorporated in the 1999 HDIC Silver Book). However,
they are not appropriate for a traditional '‘Red Book' type df contract where
the design isdone by the employer and the contractor constructs the work
in accordance with the employer's design.

Other examples d modifications to the fourth edition o FIDIC which
illustrate a degree of incompetence on the part d the employer's advisers
are:

o Contractor’s rightsto an extension of time due to the employer's failure
to give possession d site deleted (see Rapid Building Group Ltd v.
Ealing Family Housing Association in 1.4).

e Déetion d the standard extension of time clause (44.1) and its replace-
ment with the text of the extension d time clause (23) from JCT63.
Owingtothecross-referencingd another clausedealingwith delaysqual-
ifying for extensions o time (in the standard FIDIC conditions) to the
standard clause44.1 o HDIC (whichreferstoany cause o delay referred
to in these conditions) and the fact that the replacement clause (23 o
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JCT63) does not include ‘any other cause of delay referred to in these
conditions, there may be some doubt as to how the revised provisions
will be construed.

It remains to be seen if the 1999 FIDIC contracts will be subject to the
same sort o abuse. Lessons may be learned from the fact that contractors
sometimes conspire to boycott the contract by refusing to tender if the
abuse judtifiesit.
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3.1 Selection of Tendering Contractors: Pre-qualification

Many mistakesand potential claimscan be avoided if sufficientthought and
planning is put into the pre-tender stage of a contract. A common mistake
is to invite too many contractors, at the last possible minute, to submit a
tender for a project. There have been cases o over twenty contractors
being invited to bid for a project. In a recession, dl or most o the invitees
will oblige. This process may provide the lowest possible tender figure.
However, it does not guarantee the lowest final account and very often com-
pletion o the project on time (if the contractor survivesthe course) may be
in doubt because o thefailureto resource the project properly. In a buoyant
market, some contractors may submit cover prices (not a genuine tender,
but one based on another tendering contractor's priceand uplifted to ensure
that it will not be successful). It has not been unknown for only one serious
bid to be made alongside several cover prices. In such circumstances, the
contractor submitting the serious bid usudly discovers that fact and the
tender price increases accordingly.

Substantial benefitscan be gained by early selection of contractors who
are willing to submit a bona fide tender and who are capable of carrying
out the work. This can be done by carefully selecting potential contractors,
giving them reasonable notice d the proposed tender and inviting them to
indicate their willingness to submit a tender for the project. The invitation
should contain sufficient information to enable the inviteesto consider their
ability to submit a tender and execute the work, such as:

date for issuance o complete tender documents,
date for receipt o tenders;

date o award of contract;

date for commencement of the work;

contract period;

form d contract (with or without bills o quantities);
liquidated and ascertained damages,

brief description o the project.
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It should be made clear that any firms wishing to decline from submitting
a tender would not prejudice their chances of being invited to tender for
future work. Firms who accept the invitation should be given the oppor-
tunity to attend a preliminary meeting and view the drawings which are
available.

If the above procedures are followed, the employer will be reasonably
confident that he will receive serious bids from contractors. In the event
d insufficient positive replies, the employer can widen his net to make
enquiriesdf other firms. In addition, each contractor will be ableto prepare
for the necessary d&ff to be available and it can begin to make enquiries
o potential subcontractors and suppliers.

In the case o large complex projects it may be desirableto invite con-
tractors to prequalify to tender for the work. The procedures described
above will be equdly applicable to this process. However, in addition to
providing the information mentioned hereinbefore, the employer will wish
to find out more about the potential tenderers’ capability. Prequalification
enquiriesshould cover:

previoustrack record on similar projects;

proposed management structure and staff responsiblefor the project;
financia standing of the firm;

resources which can be made available for the project;

detailsd any joint venture if tendersare to be submitted in the name
d more than one firm;

e outline proposals for method o construction and programme.

In some circumstancesit may be appropriate to include dl o the matters
described for management contracting in Chapter 2.

Pre-qualification enquiries should inform tenderers o the criteriato be
used for selection. After receipt o pre-qudification documents from the
invitees, a shortlist should be prepared according to the applicants
responses, measured against the relevant criteria. This should be followed
by interviews d the shortlisted firms and the find tender lig should be
drawn up as soon as possible so that dl firms can be notified without
delay.

With the advent d the Single European Act, a number d Directives
issued by the European Commission have come into effect. The EC
Public Procurement Directives cover work in the public sector, that is,
work to be done by Contracting Authorities (government departments,
local authorities, nationalised industries and private sector bodies receiv-
ing more than fifty per cent o their funding from government and dl
bodiesgoverned by publiclaw), the value d which exceeds specified thresh-
olds(subjectto review). The principal EC Directivesrelating to procurement
are:
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e The Public Supplies Directive, 77/62/EEC (amended 22 March
1988, 88/295/EEC) superseded by 93/36/EEC dated 14 June 1992 -
governing supplies where the contract exceeds ECU 200000
(£132000). Exdusions include transport, distribution o drinking water,
energy, telecommunications, contractssubject to secret or national secu-
rity measures and certain contracts under international agreements.

e The Public Works Directive, 71/305/EEC (amended 18 July 1989,
89/440/EEC) superseded by 93/37/EEC dated 14 June 1993 - govern-
ing contractsfor works exceeding ECU 5 million (£3.3 million).

e The Exduded Sectors Directive, 90/531 EEC OJ L.2791/29 October
1990 superseded by 984/EC dated 16 February 1998 — governing
public works and supply contracts for water, transport, energy and
telecommunications sectors where contracts exceed the thresholds
given in the following teble:

Sectors (Works)
Water (Supplies)
Transport (Supplies)

ECU 5 million (£3.3 million)
ECU 400000 (£264000)
ECU 400000 (£264 000)
Energy (Supplies) ECU 400000 (£264 000)
Teecommunications (Supplies) ECU 600000 (£396 000)

The Directives quote the threshold in ECUs. The ECU was converted to
euros at the rate d 1:1 when the single currency was adopted. The
Exduded Sectors Directive contemplatesa revison d the valuesin national
currenciesd the thresholds every two years. The vaues quoted above in
pounds sterling are 1992 levels and should therefore be adjusted accord-
ing to the relevant revison (to be revised in 2000). The Directives aso
require prior indicative notice (planning approvals) and contract notice
(detailsd the work which is the subject d the tender).

Thecriteriafor selectiond contractorsincludeevidence d capability and
a proven track record for five years, detaillsd key staff, plant, equipment,
labour and technical resources. References and financia information may
be required. Failing to comply with certain laws, such aslegd requirements
to pay taxes and socid security contributions, may be grounds for
disqudification.

3.2 Time Allowed for Tendering

It is unreasonable to dlow only a few weeks to tender for a construction
project d any reasonable sze. Nevertheless, this is often the case. It is
understandable that employers wish to start construction as soon as possi-
ble and it is this pressure which leads to insufficient time being alowed to
enable tenderersto prepare a tender properly. Insufficient time often leads
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to numerous potential errors. A survey carried out in the United States
in the 1970s indicated the following incidence of bid mistakes (Anatomy
of a Construction Project by Kris Nielsen, International Construction,
November 1980):

e extension errors- 19 per cent (errorsin multiplicationto cal culatequan-
tities or price);

e lack o knowledge o work required — 16 per cent (insufficient attention
toall o the work involved);

e lack d knowledged contract administration requirements— 15 per cent
(failureto identify risk or insufficient allowance for cost o administra-
tion);

e under-estimating escalation - 12 per cent;

e transpositionerrors— 10 per cent (transposingincorrect figuresfrom one

sheet or document to another);

poor pre-bid planning - 9 per cent;

poor resource planning - 9 per cent;

incorrect measurement o quantities— 8 per cent;

others — 2 per cent.

Given more time to tender for the work, the incidence and magnitude of
errors ought to be reduced. A distinction must be drawn between mistakes
in pricing by the contractor and mistakes on the face of the documents,
such as incorrectly extending a rate for an item of work. It must be in the
interests of both the employer and the contractor to avoid errors in the
tender. A low bid due to one or more mistakes often causes the successful
contractor to try every means to reduce costs and/or to pursue unmerito-
rious claims based on varying degrees o fiction.

However, it is not necessarily correct to assume that tenders will be
higher if more time is alowed and errors are avoided. If competent con-
tractorsare given sufficient time to tender, they will be able to incorporate
savings brought about by detailed studiesinto methodsdf construction, pro-
gramming and procurement o plant and materials. Given that tenderers
are in competition, some, if not al, o these savings will be passed on to
the employer.

Many problems and mistakes can be avoided without delaying the date
for receipt of tenders. Tenderers can be given more time if some o the
tender documents are issued in advance o the entire set of tender docu-
ments. For example, drawingsand sections d hills of quantities or specifi-
cations can beissued to tenderers before the preparation o thefina tender
billsiscomplete. A considerable part o a contractor's pre-tender planning
and pricing will be based on thedrawings. A detailed method statement will
be prepared almost exclusively from drawings.

Tenderers often have to measure quantities d work from the drawings
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to determine plant size and other resources. This is the case even where
bills of quantities are provided by the employer. Prices for specia items
are often obtained on the basisdf the drawings. In many cases, tenderers
may be able to establish, with reasonable accuracy, the cost of carrying
out the works, before the find set o tender documents is issued. All
that may remain to be done, during the relatively brief period dlowed to
submit the tender, is to thoroughly check the tender documents, obtain
confirmation (or adjustment) o prices from subcontractors and sup-
pliers, adjust costs where necessary, adjudicate on the fina tender sum
and compile the rates in the tender to arrive at the proposed tender
sum.

A suggested timetable for the above is shown in Figure 3.1.

The EC Public Works Directive 89440/EEC laid down strict rules for
tenders which are covered by the legidation. The open tendering pro-
cedure must dlow a minimum of 52 days from dispatch of tender notice
to receipt o tenders. The restricted (or selected) procedure must dlow a
minimum o 37 days from dispatch o tender notice to receipt of applica-
tions to tender and a minimum o 40 days from dispatch o written invita-
tionsto tender to receipt o tenders. The accelerated tender procedure may
be permitted in some cases of emergency, in which case the periods may
be reduced. Where no suitable tenders have been received during the
normal tendering procedures, or where additional work is required in
connection with an existing contract, direct negotiation with one or more
contractors may be permitted.

Directive 93/37/EC dated 14 June 1993 provides for certain amend-
ments and relaxations to the tendering procedures having regard to the
increasing number of concession contracts (BOT).

3.3 Exploitation of Poor Tender Documents by Contractors

An increasing number o firmsengage saff to scrutinisedl o the tender
documents to find ambiguitiesand other deficienciesthat may be exploited
to produce a lower tender and a potential claim for additional payment
during the course o the project. It may be argued that al tenderers have
the same opportunity to exploit such deficiencies, and the employer will
end up paying no more, at the end o the day, than it would if the tender
documents had contained no deficiencies.

This is far from the case. The successful contractor will often recover
more, by way o claims, than it would if al of the costs had been included
in the tender sum at competitive rates. In addition, extensions d time for
completion o the works may flow from these deficiencies, whereas no addi-
tiona time would result if there had been no deficiencies. Claims which
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arise out d innocent misinterpretation o the contractual intentions, or
exploitation, where there isan ambiguity or deficiency, are often the most
difficult to resolve amicably, since they reflect on the competence o the
employer's professional team.

Contractors can assist in avoiding problemsthat arise out & ambiguities
by notifying the employer's professional team o any ambiguity discovered
at pre-tender stage. These ambiguities should then be rectified and brought
to the attention o dl tenderers prior to submission o tenders. If thisis
done, dl tendering contractors will be tendering on an equal basisand the
risk of exploitation will be minimised.

The employer's professional team should take care when evauating
tendersso that any obvious pricing anomaly (betweentenderers) is reviewed
with the tenderers to establish the reason for it.

3.4 Preparing the Estimate: Adjudication: The Tender

The estimator's task is to accurately calculate the cost of carrying out the
works and to apportion the cost to the various elements (or itemsin a hill
d quantities)d the job. In order to do this he may have to rely on several
other departments, or individuals, in the company. Thecost o carrying out
the works is very much determined by the method o construction and the
programme for the project. The method o construction will determine the
type of plant to be used and the productivity to be expected. The pro-
gramme will determine the cost o time-related items such as external scaf-
folding, tower cranes and hoists. The amount o work to be subcontracted
may determine the number of supervisory staff and the cost of attendance
on each subcontractor. Compilingthe estimate isa completely separate task
from tendering. The estimator should not make decisions or allowances
which are influenced by external market forces or post-contractual matters
such as front loading the rates (increasingthe ratesfor work executed early
in order to improve cash flow). He may, however, advise management on
such matters.

Once the estimate has been compiled and the cost of executing the work
has been established, management will consider externa factors such as
the competition and the probable successful tender sum. The existing work-
load d the company and the requirement to obtain further work will aso
be considered, as well as the assessment of risk, saff resources, profit and
possible savingsin cost which can be made. This processis known as adju-
dication. After due consideration of dl of these factors, the estimate will
be converted into the tender for the works. The estimator will then make
al o the necessary adjustments to the rates in accordance with the deci-
sions d management. The form o tender will then be completed and
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submitted. In times of recession, the tender sum may be less than the esti-
mate o cost for executing the works.
A typical estimating and tendering process is shown in Figure 3.2.

3.5 Qualified Tenders

Some public corporationsand government departments are bound by rules
which precludethe acceptance of a qualified tender unlessal tendering con-
tractors are alowed to modify their tenders to incorporate the same terms
and conditions. Some are prohibited from considering a qudified tender at
al. Apart from the above considerations, are there any reasonable grounds
to qudify a tender?

Tendering contractors may suspect a risk if certain representations are
made by the employer such as the availability of materials provided by the
employer or as to the ground conditions. Careful examination o the pro-
posed contract conditions or knowledge of the general law may render a
qualification unnecessary, in which case none should be made as it detracts
from what would otherwise be a complying tender. On the other hand, the
proposed contract terms may be particularly onerous. The tendering con-
tractor then has the option  pricing the onerous terms (which may not
be possiblewithout an element of gambling)or qualifyingthetender in order
to have the onerous terms modified or removed.

From a practical point o view, if the employer is properly advised, it
may be sensibleto invitea complying tender and an alternativetender incor-
porating certain changes which may be proposed by the tenderer. It could
bea conditiond tender that dl proposed changes should be notified several
days before the date for receipt d tenders, with the proviso that al ten-
dering contractorswill beinformed d the proposed changes. If that isdone,
al tenderers will have the opportunity to submit an alternative bid incor-
porating those changes that they saw fit to adopt. If each adopted change
was required to be priced individudly as an omission from, or addition to,
the complying bid, it would assist in evaluation o tenders and there would
be no delay in making an award. If qualificationsare permitted without prior
notification on the date for receipt of tenders, there will almost certainly be
delay caused by evaluationand possible re-tendering. By that time dl o the
tendering contractors will have a reasonable idea d the lowest tender, in
which case there is room to make other adjustmentsin order to make the
revised tender more competitive.

If a quaificationis made to a tender, it is important to ensure that it is
couched in terms which make it a condition and that it is incorporated in
the contract. If extra costs are involved, the contract terms should clearly
state how these extra costs are to be added to the contract price and in
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what circumstances. Qudifications contained in the tender, or in a letter
attached to the tender, will only be effectiveif the tender (or letter)isa con-
tract document: Davis Contractors Limited v. Fareham U.D.C. [1956] AC
696. Alternatively, the qualification should become a contract term by
modifying the conditionsd contract.

3.6 Tender Programme

The preparation o a tender programme is essential. It isan important aid
to the contractor when assessing cost and resources and to the employer
when evaluating the tender. In many cases a ssimple bar chart will suffice.
However, for complex projects, a detailed programme showing the logic
and restraints is required. The programme should be redlistic. All too
often, the programme which is submitted is no more than a tool to
form the basis o potential claims which may arise. The contractor is
usudly required to complete the project on or before the date for com-
pletion. Some contractors deliberately show early completion. If this is
possible without a disproportionate increase in cost it is often in the
interests d both partiesto agree an earlier completion date. Problems can
occur if the contractor's tender is accepted and completion is shown, on
the programme, at an earlier date than the contractual datefor completion
(Glenlion Construction Ltd v. The Guinness Trust (1987) 39 BLR
89 and Ovcon (Pty) Ltd v. Administrator Natal 1991 (4)SA 71 - see
Chapter 5).

The tender programme will not usualy be a contract document, but it is
often relied upon when formulating claims. For this reason it must be a
document which is a genuine reflection o the contractor's intention and
evidence to support this may be necessary. Estimated productivity, logic,
proposed plant and methods are some d the matters which may have to
be considered in detail to judtify the contractor's programme.

Considerable areas o doubt may exist in any programme which relies
upon prime cost and provisional sumsfor important elements of the project.
The tendering contractor is required to alow for the completion o dl of
the work by the contractual completion date. It isgood practiceto indicate,
on the programme, the sequence and duration o work to be done in
respect of each and every prime cost and provisional sum. Ordering
periods, relationship to other work and durations of the prime cost or pro-
visona work, which have been assumed, should be clearly indicated. Wher-
ever possible, the employer should inform dl tendering contractors of
proposed, or potential, nominated subcontractors and suppliersso that the
programme requirements can be based on redlistic information obtained
from them. Any additional information regarding provisional items should
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be given to the tendering contractors so that the element o guesswork is
reduced or minimised.

3.7 Evaluation Criteria

Some public bodies are prohibited from accepting tenders on the basis d
any other criteria than the lowest price (errorsexcepted). The lowest price
does not guarantee the lowest find account, and a detailed andysis o
tenders can sometimes indicate a possible exposureto a higher price than
the tender sum.

Save where tenders are very close, the acceptance o the lowest tender
may not be in the employer's best interests. A very low tender should not
normally be accepted without first discussing every contentious matter with
the tenderer. Errors should be dedlt with in accordance with one o the
codesd practice (whichshould be natified to tenderers prior to submisson
d tenders).

However, for some projects, price alone may not be the criterion which
determines the best bid. The tender programme may indicate to what
extent the tenderer has appreciated the complexity d the design. Proposed
methods may indicate to what extent the tenderer has appreciated the
detailsand co-ordination d services. It is essentia that the employer sets
out the criteria, giving each a standard, or yardstick, by which tenders are
evauated. Tendering contractors should be made aware d the evauation
criteriato be used so that the tender can be prepared accordingly.

Evduation can be assgted if tenderersare required to submit additiona
information in support d the tender. This may include:

e breskdown d mgor items into labour, plant, materias, overheads and
profit;

e breskdown d costs related to time, volume, method and event;

e cash flow forecast.

Rates inserted in schedules, or hills o quantities, by the tenderers should
be examined and compared to ensure that there are no obvious and Sg-
nificant departures from what is consdered to be reasonable. Suspect
rates may be due to ambiguous descriptions, mistake as to qudity, falure
to dlow for materials or other causes. Inconsstenciesin rates (between
sections d bills d quantities) should be adjusted by agreement if it is
appropriate.

Find selection should not take place before interview with the tenderer.
Key qdf proposed by the tenderer should attend the interview and dl
important mattersshould be discussed in detail to ensure that there are no
problem areas that cannot be resolved.
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The criteriafor the award o contracts laid down in the EC Directives
are lowest price or most economically advantageous tender. In most cases,
lowest price will be the deciding factor. If the latter is to be adopted, the
contracting authority is required to advertisethe fact giving a ligt (andif pos-
shble, the order o priority) d the criteriato be used in evaluating tenders.
Matters such as completion periods (which may be a competitiveelement),
maintenance costs, costs in use and technical specifications may be used
for evaluation purposes.

3.8 Rejection: Acceptance: Letters of Intent

In the normal course d events (and subject to certain criterialaid down in
the EC Directives),therewill be no problem if a tender isrejected. However,
in the event that a tenderer has been required to do a substantial amount
d preparatory work which is outside the scope of that which is normally
required, the tenderer may be entitled to payment. In the case o William
L acey (Hounslow) Ltd v. Davis[1987] 2 All ER 712, it was held that there
was no distinction between work done which was intended to be paid for
under a contract erroneously believed to exist and work done which was
intended to be paid for out of proceeds d a contract which both parties
erroneously believed was about to be made. Such work was not done gra-
tuitoudly and a reasonable price must be paid for it. The same principlewas
applied in Marsden Construction Co Ltd v. KigassLtd (1989) 15 ConLR
116.

The EC Directives provide that tenders may not be rejected because they
appear to be too low, without alowing the tenderer to give an explanation.
In Fratelli Costanzo SpA v. Comune di Milano (Municipality of Milan)
(1990] 3 CMLR 239, an unsuccessful tenderer commenced proceedings
against the Municipality on the grounds that his tender had been rejected
pursuant to the Municipdity's formula which automatically rejected dl
tenders which were more than ten per cent lower than the average o dl
tenders. It was held that the tenderer had the right to seek enforcement o
the Directive.

The Directives also forbid rejection on the grounds that the tender is
based on equivalent alternative specificationswhich meet ISO standards. In
Commission of the European Communitiesv. Ireland (1988) 44 BLR 1,
an Irish company complained that its tender was rejected because the
Spanish products offered by the tenderer did not comply with Irish stan-
dards specified in the tender documents. The Spanish products complied
with ISO standards and it was held that the contracting authority (Dundalk
Urban Digtrict Council) had failed to comply with Article 30 of the Treaty
d Rome by excluding products of equivalent ISO standards. It should be
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noted that this particular contract was excluded under the threshold provi-
sonsd the Public Works Directive, but it was not exempt from the general
provisons d the Treaty o Rome for nondiscriminatory technica
specifications.

Errors in tenders should not normaly be cause for reection. Where
errorsin the tender are discovered and dedlt with in accordance with the
relevant codesd practice, many potentia problemscan be avoided. In any
event, if the employer discoversan error in the tender before acceptance,
and the tender is accepted without adjustment, the contractor will not be
bound by the error: McMaster University v. Wilchar Construction Ltd
(1971) 22 DLR (3d)9 - High Court d Ontario.

Tenderersare often asked to keep their tenders open for acceptance for
a specified period. This does not prevent the tenderer from withdrawing
his tender at any time. Tenderersmay be bound by their tendersif thereis
consideration. The amount d consideration may only be nominal. Alter-
natively, a Bid Bond may be required by the employer. Once the employer
has unconditionally accepted a tender within the time for acceptance d
tenders (or within a reasonable time if there is no specified time) and pro-
vided that the tender has not been withdrawn, there is a binding contract.

Post-tender negotiations often take place, particularly in the private
sector. Public tenders are less likdy to be subject to negotiation. Current
EC law does not cover post-tender negotiations. However, the Council o
Minigters have issued a statement on this meatter:

'The Council and the commission sate that in open or redrictive procedur esall
negotiations with candidatesor tenderers on fundamental aspects of contracts,
variationsin which are likdy to digort competition, and in particular on prices,
shall beruled out; however, discussionswith candidatesor tenderers may be held
but only for the purposes of darifying or supplementing the content of ther
tender sor therequirementsdf the contracting authoritiesand providing thisdoes
not involve discrimination.' Public Procurement Directives, conference paper
by Robert Falkner, 10 December 1990.

It is not unusud for acceptance to be conditional, usudly by way d a letter
d intent. Care should be taken by the employer when drafting a letter o
intent. Equally, the contractor should carefully consider thetermsd a letter
d intent in order to understand fully to what extent he has been authorised
to proceed and how payment for work done will be established. Mattersto
be addressed when drafting a letter d intent should include:

e detaled ingtructions clearly describing the work which is to proceed,
digtinguishing between design, ordering, taking ddivery and execution
d work;

o full compliancewith the tender documentsso far asthey apply to matters
for which authority to proceed has been given,
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e termsd payment to be madein respect d the mattersfor which author-
ity to proceed has been given;

e provison for termination d contractor's rightsto proceed pursuant to
the letter o intent and the employer's ligaility for payment in the event
d termination;

e provisonfor cancellationd orders placed pursuant to the letter d intent
and the employer's option to pay cancellation charges or to take ddiv-
ey d goods ordered;

e care of, and respongbility for, work and materialsincluding insurance;

e goods and materialsto be vested in the employer;

e provison to terminate the terms d the letter d intent in the event o
award d the contract and provisonsto credit payments made under the
letter o intent againgt certificatesissued under the contract;

e provison for settling disputes (usudly retaining the same provisons as
the proposed contract).

It isimportant that the letter o intent should make it clear that it is not an
acceptanced the contractor's tender. It should, however, dso makeit clear
that the employer has the option to accept the contractor'stender.

Even the most carefully prepared letter d intent may haveits problems.
In British Steel Corporation v. Cleveland Bridge Engineering Co Ltd
(1981) 24 BLR 94, the courts had to consider whether, or not, a contract
had been created by a letter o intent. It was considered that each case must
depend on the particular circumstances. However, it was decided that if
a party acted on a request in a letter d intent and was Smply daiming
payment, it did not matter if a contract was not created as payment could
be based on quantum meruit.

In C.J. Sims Ltd v. Shaftesbuy Plc (1991) (BD, 8-CLD-03-10, the
court had to consider the payment terms d a letter d intent. The terms
provided for reimbursement d reasonable costs, induding lossd profitand
contribution d overheads, 'dl d which must be substantiated in ful to the
reasonable satisfaction d our quantity surveyor'.

At firg glance it would appear that the above terms were reasonable
commercid requirements for payment. The employer successfully argued
that it was a condition precedent to any payment being made to the con-
tractor that the costs should be substantiated in full and to the satisfac-
tion of the quantity surveyor. The judge was not disposed to the view that
the contractor should be paid something on account pending full substan-
tiation (which, with respect, is what would normally be expected).

A potential disaster area exists when contracts proceed on the basis of
protracted correspondence and exchanges d letters, dl of which contain
elementsd change to previous documentsand there is no clear definition
d the terms agreed between the parties. In Mathind Ltd v. E. Turner &
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Sons Ltd [1986] 23 ConLR 16, the contract was intended to be JCT63.
Exchangesd correspondenceand an addendum bill  quantitiesdealt with
phased handover. The works proceeded but the contract was never signed.
Disputes arose over phased completion datesand liquidated damages. The
court had to consider when and how the contract was made. In doing so
it came to the conclusion that both parties had agreed to phased comple-
tion. As no contract had been signed the contractor could not rely on the
words in clause 12(1) d JCT63 which prohibited modification to the stan-
dard printed form in the contract hills (It should be noted that in M.J.
Gleeson (Contractors)Ltd v. London Borough of Hillingdon (1970) 215
EG 165, provisonsfor phased completion were contained in the contract
bills The provisons were hdd to be ineffective on the grounds that the
contract stipulated that nothing contained in the contract hills should over-
ride or modify in any way the contract conditions.) The effect d the pro-
vigons in the post JCT63 forms d contract regarding precedence d the
contract conditionsover the contract bills may be quite different (seeBarry
D Trentham Ltd v. McNeil in 2.7, supra).

It is not uncommon to agree to change the conditions, or specification
or detalls, in the tender documents, prior to signing the contract. Failure
to amend the contract documentsto reflect the change may mean that the
change, when made, is a variation to the contract despite the fact that the
parties had agreed to the change prior to signing the contract. In H. Fair-
weather & Co Ltd v. London Borough of Wandsworth (1987) 39 BLR
106, the contract was signed after both parties had agreed that the speci-
fied Clifton bricks would not be usad and that Funton bricks would be
subgtituted therefor. There was delay in ddivery o Funton bricks. The
contractor claimed that the delay arose out d a variation and cdlamed an
extenson d time under clause 23(e) and loss and expense under clause
11(6) d JCT63. The architect granted an extenson d time under clause
23(j)(ii) for unforeseen shortages d materias, and refused a dam for loss
and expense. It was hdd that the subgtitution was a variation.

In view d the above, it is essentid that dl agreed changesto the tender
documents should be reflected in the contract to be signed by the parties.
Any agreed change which would otherwise congtitute a variation should be
reflected in revised contract hills If any change affectsthe completion dates
previoudy mentioned in the tender documents, the appropriate adjustment
should be made in the contract documents prior to signature. If necessary,
the tender (or contract) programme should be revised.

Findly, with the exception d essentia key dates, it may befatd to incor-
poratethe contractor's programmeas a contract document. Acceptance o
atender may be on the basisd the contractor'sprogramme, but its use as
a contract document can cause considerable problems. This aspect will be
dedlt with in Chapter 4.



Monitoring Delay and
Disruption Claims:
Prevention

4.1 Contracts Administration

All forms d contract contain express or implied duties and obligations to
be performed by the employer (or hisagents) and the contractor. Contracts
do not usudly set out in detail how these duties and obligations should be
performed. It is sdf-evident that the employer must give access to the site
and provide information in sufficient time to enable the contractor to carry
out the works by the due completion date. The contractor must give rea-
sonable noticed dday or d any daim and the architect, or engineer, must
decide and make extensionsd time or certify additional payment.

Whatever theform d contract, it isimportant that dl partiesco-operate
with each other in order to ensurethat each is provided with sufficient infor-
mation to enable them to carry out their respectiveduties and obligations.
Too often, contractors believe that they have complied with their contrac-
tud obligations by giving notice d delay and very brief information (if at
al) to support their contention that they are entitled to more time and/or
money. It is not unusud for contractorsto complain that no extension (or
insufficient extension) d time has been granted by the architect or engi-
neer. These complaints sometimes persst severd years after the contract
has been completed when the first pleadings are being prepared for arbi-
tration. Even at this stage some contractorsare unable to show what period
d delay occurred and its effect on the progressd the works. Criticism o
the architect, or engineer, for faling to make an extenson which satisfies
the contractor is hardly judtified (provided d coursethat an honest attempt
wasmadeto assessthe effectsd the ddlay)if the contractor, himself, cannot
illugrate the effectsd the delay.

These problemscan be avoided if dl parties examine the contract terms
to establish their express duties and obligations and what procedures need
to be adopted in order to ensure that these duties and obligations can be
performed in accordance with the contract.
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Whatever procedures are to be adopted, they should not become a costly
and time-consuming burden so that resources are diverted from the main
objectives d any building and engineering contract — to design and build
the works.

4.2 Possession of Site; Commencement

Beforeaward o the contract, the employer and the contractor should agree
on the period of notice to commence, in order to alow for mobilisation
and thetaking o recordsand photographs showing the condition o access
and of thesite prior to possession by the contractor. Any restrictionor limi-
tation on the free use o the site should be recorded and the effects (if any)
on programme or cost should be established as soon as possible. Contrac-
tual provisionswhich envisage possession d thesite being given to the con-
tractor within a short period (for example, seven days) should be avoided
if possible. Consideration should be given to alowing the contractor to
mobilise and set out even if there are outstanding approvals which are
essential to commence construction  the permanent works. Early access
to the site should be distinguished from the contractua date which is the
commencement o the period for completion o the works.

4.3 Pre-commencement Meeting

Prior to possession of the site (if practicable before award o the contract)
the parties and their professional advisers should convene a meeting to
discuss and record certain important matters. These should include:

e the role and authority d each member o daff participating in the
project;

e Where the contract provides for delegating powers to other persons,
these powers should be clearly established;

e statusd the programme, key datesfor information, periodsfor approval,
long delivery periods and special problems;

e requirements for named, nominated and selected domestic
subcontractors,

e worksor materialsto be provided by the employer;

e procedures for interim vauations and certificates;

e procedures for measurement, records, notices, particularsto be provided
and response;

e procedures for monitoring the progress of the works, photographs,
video, progress records and updating programme.
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It isimportant that the representatives o both parties understand the need
to recognise potential delays and to acknowledge that they may lead to
claims from the contractor and subcontractors. Whatever procedures are
adopted at this initidl meeting, they should include measures to avoid or
minimise delay by regular monitoring o design and detailing so that the
construction of the works will not be affected by late issuance of essential
information.

4.4 Regular Progress Meetings

Meetings should be kept to a minimum, but should be sufficient to satisfy
the needs of the project. Each meeting, or series d meetings, should be
designed to suit specific objectives, have the right persons present and take
place at the right time or at sensibleintervals.

Three categories o person should attend; those who can inform; those
who can advise; and those who can (and are authorised to) decide on the
issues and delegate action.

The most important features o successful meetings are:

the correct agenda;

accurate records o the meeting;

decisionstaken;

identify responsibility for action;

record d action taken (or outstanding) in respect o previous matters;
accurate forecasts or projections;

prompt distribution o minutes.

Where minutesd meeting are inaccurate, or where there are important
omissions, it is essential that these are brought to the attention o the
attendees and the necessary corrections made. Matterswhich requireimme-
diate attention should be dealt with in writing before the next meeting.
Failure to follow these procedures causes major difficultieswhen trying to
establish facts severa years after the event. It is not unusual, when inter-
viewing material witnessesin preparation for arbitration, to betold that the
minutes d meetings did not record what was agreed. Even if it is possible
to verify such alegations, it is sometimes difficult to reconstruct the history
d events.

Records o meetings can often midead investigatorssearching to estab-
lish causes o delay severa years after the event. A common practice
adopted by contractors is to table a long lig o dleged outstanding infor-
mation at each meeting. Many items reappear week after week and month
after month. It isoften difficult to distinguish between information requested
far in advance o being required and information which was essential but
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which was neglected by the architect or engineer. Each aleged outstanding
item should be addressed during the meeting, or by written response before
the next meeting, giving the status and anticipated date d issue, together
with a note indicating the programme and progressd any work which may
be affected by the outstanding information.

The agreed minutes including any amendments should be signed by
authorised representatives as a true record d the meeting.

45 Instructions and Drawing Issues

Many instructionsand drawingissuesare d an explanatory natureto enable
the contractor to construct the origind works. Late issuanced information
will lead to clamsfor delay and/or disruption. The designer must be ableto
understand the contractor's programmeand makedlowancefor shop draw-
ings (if applicable),obtainingquotations, ordering and ddlivery. The designer
should not rely soldy on the contractor's requests for information (some-
times the contract does not place an obligation on the contractor to make
any such requests). It isessentid to have regular meeting to determine when
informationisrequired in order to meet the programmeor to prevent day.

Few congtruction contracts proceed without changes d some kind.
Revisaed drawings should dearly indicate the revisons so that the contrac-
tor can identify appropriate action without searching to find each revison.
Such drawings should be accompanied by a variation order/instruction to
facilitate cost monitoringand control, aswdl asindicating a possible review
d the effects on the programme.

Some architectsand engineersissuedrawing under cover d instructions,
letters, transmittal sheets and other forms, without distinguishing between
explanatory details and changes to the origind design. This practice does
not facilitate control and often contributes to failure, by the contractor, to
give notice d delay, or extra cost at the earliest possible time.

4.6 Site Instructions: Verbal Instructions

There is an increasing tendency to design and detail the works as they
proceed at Site levd. Thisindicateslack d knowledge d design and con-
struction detailing. Projectswhich end in protracted disputes have often suf-
fered from an unusudly high proportion d design and detailing by way o
verbd ingructions and hand drawn sketchesissued by the designer's site
representative during a regular ‘wakabout' on site. It is not unusud, when
investigating causes d dedlay and disruption, to discover numerous refer-
encesin minutesd meetingsto the effect that the contractor wasingructed
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to proceed in accordance with a sample, or method, agreed on site. Records
o what was agreed are often difficult, or impossible, to find. Interviewing
site saff months, or years, after the event sometimes assists in this exer-
cise at considerableexpense. A dimensioned sketch and/or photograph at
the time o the agreement would avoid any misunderstanding about what
was required and built.

Site instructions and verba instructionsshould be used in an emergency
only and not as a method o designing the works. Where verba instruc-
tions are given, the architect, or engineer, should take the initiative in
making sure that they are confirmed (whether or not there is provisionin
the contract for confirmation by the contractor which would give effect to
such instructions).

Mog JCT forms o contract, the ICE conditionsd contract, the 1987
fourth edition o FDIC and the 1999 HDIC Red Book dl contain provi-
sionsfor the contractor to confirm architects' or engineers verba instruc-
tions, and such instruction will be deemed to be architects or engineers
instructionsif not dissented from in writing within the period specified in
the contract. In contrast (possibly a drafting error), there are no provisions
for confirming verba instructions in the 1999 HDIC Ydlow and Silver
Books. All instructionsmust bein writing. Under these two FHIDIC contracts,
it is unclear as to what the contractor's obligations are if he receives an
engineer's verba instructionswhich are not promptly confirmed.

4.7 Form of Instructions

Mogt contracts do not require an instruction, or variation order, to bein a
particular form. A written site instruction, provided that it is issued by a
person with the contractual authority to give instructionsis, for dl the pur-
posesd the contract, an instruction authorising the contractor to proceed.
It is effective without the need for a standard form o instruction to confirm
its contractual effect. Likewise, a drawing issued by an authorised person
is an ingtruction in its own right, regardless o the form o the accom-
panying covering instrument (or if there is no accompanying covering
instrument).

Without proper agreed procedures and consistency for the issuance
d ingtructions, whether they are explanatory or variations, there is an
increased probability that monitoring and control o cost and delay will be
ineffective. Very often, the full effectsd dl o the instructions issued during
the course d the project do not come to light until the final account ison
the table and the contractor is reconstructing (with hindsight) the history
d eventsin order to resist a clam for liquidated damages levied for late
completion.
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4.8 Programme and Progress

With the exception o some of the more recent engineering forms of con-
tract, and the latest editions of GC/Works/1, most standard forms o con-
tract do not place sufficient emphasis on a construction programme. It is
sometimes not even mentioned or required. Having regard to the sums of
money spent on some modern projects and what might turn on events
which affect the contractor's programme and progress, it is essential that
a redlistic programme showing how the contractor intends to construct the
works should be available at the outset (see Chapter 3).

There may be problemsif the contractor's programme becomes a con-
tract document asfailure to follow it in every detail may be a breach of con-
tract. The contractor's obligations are normaly to complete the works (or
sections o the works) by given dates. Departures from the programme will
be o no significance so far as the employer's remedies for performance
are concerned. It there are good reasons for introducing key dates (for
example, to facilitate installation of plant and equipment by the employer
or specialists),these can beincorporated as contractual requirements, with
appropriate remediesin the event o the contractor's failureto meet these
key dates.

Another problem (when programmes become contractual documents)
arises in the event o it being impossible to carry out the work in accor-
dance with the programme. In the case of Y orkshire Water Authority v.
Sir Alfred McAlpine and Son (Northern) Ltd (1985) 32 BLR 114, the
contractor's programme and method statement became contract docu-
ments. The method statement, which was the contractor's own chosen
method of working, provided for an outlet to a culvert to be constructed by
proceeding upstream. The contract obliged McAlpineto execute the works
'in dl respects in accordance with the contract documents.' It was found
that this method was impossible and McAlpine successfully argued that it
was entitled to a variation order to enable it to carry out the work. (It should
be noted that the contract was based on the ICE conditionswhich provided,
in clause 13(1), for the contractor to be relieved o its obligationsto carry
out work which is physicaly impossible.)

The 1987 fourth edition d HDIC contains sSmilar provisions regarding
impossibility in clause 13. However, the 1999 family o HDIC contracts do
not provide for any similar relief in the event where the works are physi-
caly impossible to execute.

ICEand FIDIC contracts arewd| knownfor their 'clause 14 programme'.
These provisions require the submission and acceptance o a first pro-
gramme at the outset and regular updates in the event where actual pro-
gress departs significantly from the first or subsequent programmes. The
1999 HDICfamily o contracts continues this practice with much improved
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provisions in clause 4.21 (progress reports) and clause 8.3 (programme).
The provisions o these two clauses, if put into practice, are likdy to
minimise delays and disputes.

Having commenced work on the basisd a realistic programme, any sig-
nificant departures from it should be monitored. Once delay has occurred
which affects any important activities, it is essential that the effectsd the
delay are monitored, and that the programme is immediately updated to
show the effectsd the delay. If actual progress is monitored against a pro-
gramme which isno longer valid, it isdifficult, or even impossible, to estab-
lish the effects o a particular delaying matter on the overal programme
and completion date. All progress, and delays, should be monitored against
a programme which represents the contractor's proposed 'programme of
the day’, that is, a programme which has been revised to take account of
al previous delays. As delays occur, these affect criticd and non-critica
activities. If regular updating is not done, the critica path may change,
making the assessment o the effects of further delays a matter o guess-
work. An example o how a critical path may change is given in Figure
4.1. In practice, this is no simple matter, and on contracts which have
numerous, and often, continuing delays, it can only be achieved by addi-
tional gaff and the use d varioussoftware and computers. It can be a costly
exercise, and periodic updating may be a compromise which achieves rea-
sonable resultsat an acceptable cost.

4.9 Notice: Records and Particulars

Many delay claimsby contractors fail owing to lack of notice and/or failure
to judify any (or sufficient) extension o time, or additional payment,
because of a lack d records. No truer comment has been made than that
o Max W. Abrahamson in his book Engineering Law and the I.C.E Con-
tracts, fourth edition at page 443; quote: 'A party to a dispute, particu-
larly if there is arbitration, will learn three lessons (often too late): the
importance o records, the importance o records and the importance of
records.'

Whether, or not, there are contractual requirements to give notice of
delay, or extra payment, contractors must, if they areto maximisethe relief,
or compensation, within the contractual remedies, give written notice of
the delay or circumstance giving rise to the claim. Where the contractual
provisions are stringent (and particularly where they are conditions prece-
dent), contractors should ensure that each, and every, member o gaff be
made aware o these requirements and that each knows what role to play
within contractual procedures designed to manage dl delay and disruption
claims. Where the contractor's staff have a good working relationship with
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the employer's staff, dl notices should be dealy set out, identifying the
contractual provisions under which the notice is being given, together with
aufficient information to enable the recipient to be aware d the actua, or
likdy, effectsd the mattersin respect d which the notice is being given.
In the unfortunate (andsadly, too frequent) caseswhere notice of any kind,
no matter how wdl judified, produces a hostile reaction and continuous
alegationsaimed at 'muddying the waters, there may be some judification
in couching the terms d any notice so that it is dmost disguised. If this
approach must be adopted, the sgnificanced the notice must be capable
d being understood in the light d other documents and the surrounding
circumstances.

Having given notice, the contractor should keep contemporary records
in order to illustrate the effects d the events, or circumstances, for which
notice has been given. The recipient (thearchitect, or engineer)should aso
keep contemporary records. It isgood practiceto agreewhat recordsshould
be kept, to jointly monitor events and to agree facts during the progressof
the works. Many contracts now contain express provisons for keeping
records. Falure to agree facts is often caused by attempting, at the same
time, to establish lighility and entitlement. If both partiesaddresstheir minds
s0ldy to agreeing facts asfacts, leaving ligbility and entitlement for another
day, agreement may be more readily achieved.

The most common records which ought to be kept are:

¢ Master/Detailed Programme and dl updates with reasons for each
update (preferably showing delays to each activity);

a adverse weather conditions, incduding high winds and abnormal
temperatures;

¢ Progress Schedule indicating actua progress compared with each
revison d the programme;

a Scheduled Resourcesto comply with the origind and each revison of
the programme;

e recordsd actua resources used based on progress,

cash flow forecast based on the origind and each revison of the

programme;

records o actual cash flow;

scheduled anticipated plant output;

records d actud plant output on key activities,

records d plant standing and/or uneconomically employed (with

reasons);

schedule d anticipated productivity for various activities,

e recordsd actua productivity on key activities,

¢ schedule d anticipated overtime (and the costs thereof) in order to
comply with the origind and each revison d the programme;

DY e e .
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e records o actual overtime worked and the costs thereof;

e progress photographs and (whereappropriate) photographs of work to
be covered up;

e Where appropriate, video records showing sequence and method of
working;

e drawing register with dates of each revison and notes o amendments;

e sitediariesand diariesd key staff;

e minutesd meetings and notes kept at meetings;

e cost and value d work executed each month (for the project);

e cost and value d work executed each month for dl projects (company
turnover);

e alowancefor overheads and profit in the tender sum;

e cost d head office overheads each month (quarterly or yearly if not pos-
sible on a monthly basis);

e profit (or loss) made by the company for each accounting period.

Many contractorsdo not havethe management information systemsor pro-
cedures to keep dl o these records. However, many o them are capable
o being kept on site with the minimum o extra effort. It isimportant to
specify what records should be kept by different members o staff. For
example, the contentsd thediary, and records kept by the project manager
will be different from those kept by a section foreman. Company policy
should lay down procedures and guidelines so that there is the minimum
o duplication (savewhere it is essentia for verification)and that there are
no gaps in the information to be collected.

The effect of failureto give notices and particularsvaries from contract
to contract. JCT, ICE and FDIC contracts up to and including the 1987
fourth edition o FIDIC, for example, did not provide for notices and/or
particularsto be a condition precedent to the contractor's rightsto a clam
for extensions o time or additional costs. However, the 1999 HDIC Red,
Ydlow and Silver Books have changed dl that. These new contracts require
written notice of al claims (for time and money) within twenty-eight days
(clause20.1). This provision is a condition precedent and the contractor
will thereforelose his rightsto such claimsif he failsto give notice in accor-
dance with thisclause (seel.7, supra). The 1999 FIDIC Green Book makes
provisond an early warning a prerequisiteto an extension o time or addi-
tional costs (clause10.3), with the proviso that some relief may be given
having regard to any reasonable steps that the engineer may have taken to
reduce the effectsif an early warning had been given.

Such provisions, which effectively ‘time-bar' claims if the contractua
machinery is not followed, are extremely onerous. It may be easy to comply
with a provision to give notice within twenty-eight days in some circum-
stances, but not in others. The demand on management resources to iden-
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tify potential daim events in order to comply with the contract is likdy to
increase costs. Many notices will be for minor events which may not sub-
sequently affect the works. Paperwork will increase unnecessarily and the
resources required to deal with these noticesand respond to them will dso
be increased.

It should be noted that in some avil law jurisdictions, contracts may not
be permitted to oust a party'slegd rightsto a remedy or compensation by
the incorporation d 'time-bar' provisons. In such jurisdictions, contractors
may be able to dam even if there has been failure to give notice within a
specified period. However, it is advisable to follow the contract whenever
possible to avoid the potential high cost d finding out if a late notice is
good enough. Where time-barring d clams is outlawed, it should not be
seen as an excuseto leave dl notifications to the last minute.

MF/1, a contract used extensvely on mgor projects, contains very
onerous provisons. Whils sub-clause 33.1 (extensonsd time) contains
requirements to give notice 'as soon as reasonably practicable’ (not a con-
dition precedent),sub-clause 41.1(a) (notificationd clams) requiresnotice
to be given within twenty-eight days, faling which the dam will not be
dlowed (acondition precedent).

The requirements to keep particularsand submit accountsd damsin
the ICE and HDIC contracts (including the 1999 HDIC Red, Ydlowv and
Siver Books) are subject to the proviso that the contractor does not lose
his rights to any clamsif he fallsto comply, however his entitlement may
be severdly prejudiced by such failure (dause 53 d ICE and 1987 fourth
edition d ADIC and clause 20.1 d 1999 HDIC contracts).

On the employer's side d the fence, the architect, engineer, derk o
works and other gaff should know what records they should each keep.
If they are not kept jointly with the contractor, they should be agreed
wherever possible. Kegping recordsfor the purposes d defeating a dam
in an arbitration may appear to be good practice, but it is more sensible
to use them to settle contentiousissues at the time so as to avoid cogtly
disputes. In addition, if the contractor is aware that his grounds for a
dam are doubtful (having regard to better records kept by the employer's
professona team), it is more likdy that the cdam will be dropped and
he will make an effort to get on with the job and possbly make up some
logt time.

The employer's professiona team should keep additiond records to
monitor delays by the contractor and delays for which no additiona
payment is payable.

Whatever records are kept, they are likdy to be invauablein the prepa-
ration d particularsin support d a dam. It should be remembered that
particulars should, in addition to supporting the claim, be persuasive. It is
dl vay wdl merdy submitting dl relevant records as particulars without
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some argument and illustrationto set out the contractor's case and the enti-
tlement sought, on the basis that it is the architect, or engineer, who is
responsiblefor assessing the claim; but, once the architect, or engineer, has
made their assessment, it is sometimes difficult to persuade them to change
their minds. Their assessment may be insufficient because they did not
appreciate the effectsof some delays on the method, sequence or timing
o an operation, or because they did not recognise the significanced some
o the records submitted. Naturally, they may be reluctant to admit thisfact,
particularly if it will bring to light their inexperience, or emphasise that the
delay wasdue to their own incompetence. Good particularsshould, in addi-
tion to providing supporting records, illustrate the effectsd the events, or
circumstances giving rise to the claim. To this end, the contractor is well
advised to provide detailsand diagrams indicating:

e what ought to have occurred if there had been no delaying event, or
circumstance;

e what actually occurred as a result of the delaying event, or circumstance;

e analysisd facts, calculations, explanations and arguments to show how
the delaying event, or circumstance, was responsible for the change in
the method and/or programme.

4.10 Delays after the Contract Completion Date

The best advice that can be givento any employer isnot to cause any delay
after the contractual completion date (extended, if applicable) has passed
and when the contractor isin culpabledelay. Very few contracts deal with
delays by the employer after the completion date, and in many cases, once
such a delay has occurred, the time for completion is no longer applicable
and the contractor isallowed a reasonable timefor completion of the works.
Even where the contract does provide machinery for extending the date for
completion in the event d such delays, there are few guidelinesas to how
the extension should be dealt with, and the effectson the employer's rights
to liquidated damages. The Singapore Architects Standard Form o Con-
tract contains very detailed provisionsin clause 24 (see Figure 4.2). In this
form d contract, it is intended that the employer may recover liquidated
damagesduring a period o culpabledelay by the contractor (evenif a con-
current qualifying delay should occur during the period of culpable delay).
Only if the contractor is not himself in delay is it intended that the
employer's rights to recover liquidated damages be suspended during a
further delay caused by a qualifying event or circumstance. However, with
the greatest respect to the distinguished author of these provisions, they
are unduly complicated, and they are likely to fail to protect the employer's
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rightsto liquidated damagesif the delay which occurs (after the completion
date has passed) is one within the employer's control and which was caused
by an event which would in any event have prevented the contractor from
completing by the due date (provided o course that the employer was not
relying on the contractor's progress in order to comply with a contractual,
or statutory provision). Possible circumstances which give different results
are given in Chapter 5.

If such delays cannot be prevented, careful monitoring and records are
vitd where there are severa causes d delay after the completion date has
passed.

4.11 Minimising Exposure to Claims: Prevention

Stringent notice provisions and reguirements to give particulars may be
effective in avoiding claims by contractors who do not follow such provi-
sions. However, this may increase the contract price and lead to conflict
throughout the contract.

Whether, or not, there are sensible contractual provisions, and whether,
or not, the contractor complieswith them, the employer's professional advi-
sors can minimise exposure to claims by ensuring that they do not cause
delay by matters within their control (such asissuing late information). It is
a mistake to assume that information can be delayed on the grounds that
the contractor is in delay and is not ready for it. In many cases the con-
tractor will be able to make out a case for an extension d time (or even
time at large), particularly if the information is received at a time when it
can be shown that it would have been impossible to complete the works
by the due date having regard to dl of remaining activities (seeFigure 4.3).
Scheduling issuance o information in accordance with the contractor's
progress is a recipe for disaster and to be avoided at dl costs.

Where delay and/or disruption claims occur, careful attention to records
and constant monitoring of the effectswill enable the employer to minimise
his exposure. Inflated, or exaggerated, claims can be refuted. Costs which
are partly to be borne by the contractor can be identified and adjustments
made (see Chapter 7 - concurrent delays). Even where delays on the part
d the employer judify an extension d time, the contractor's claim for
payment can be reduced, or disalowed, where it can be shown that the
contractor was also in delay and the costs claimed would, in any event,
have been incurred by the contractor.

Delays, and claims arising out o them, are aimost inevitable in con-
struction contracts. If this fact is acknowledged, and proper procedures are
devised to deal with them, then claims would be more palatable to those
having to pay for them. Usudly, dl parties are at fault to a varying degree,
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and adversity thrives on one or more parties attempting to place al of
the blame on someone else. Contractual provisions do not, in themselves,
avoid these problems. Education and training in contracts administration

should be encouraged to improve the understandingd’ claimsand how they
arise.



Formulation and
Presentation of Claims

5.1 Extensions of Time Claims

All modern building and engineering contractscontain provisonsfor exten-
sons d timein the event d delay. The nature d the work and the envi-
ronment in which the work iscarried out are such that it isalmost inevitable
that events and circumstances will cause completion of the work to be
delayed beyond the origind completion date. Notwithstanding, clams for
extensonsd time probably cause more disputes than any other contrac-
tud or technica issues. Mgor obstaclesto prompt settlement d clamsfor
extensonsd time dams are:

a the erroneous assumption that an extenson d time is automatically
linked to additional payment;

a late, inaufficient or total lack d notice d dday on the part d the
contractor;

a falureto recognise delay at the appropriate time and maintain contem-
porary records,

a failure to regularly update the programme so that the effects d delay
can be monitored against a meaningful ‘programme o the day’;

a poor presentation d the dam to show how progressd the work has
been delayed,

e insstence, on the part d the employer's professona advisers, that
unreasonably detailed critical path programmesare essentia in order to
assess the effectsd the delay;

a the probability that the cause d the dday will reflect on the performance
(or lack d it) on the part o the employer's professona advisers,

a pressure, on the part d the employer, to complete on time, irrespective
d delays which occur.

The firg obstacle - delay means money - is understandable. Nevertheless,
it should not be a consideration when dedling with extensionsd time. It
should be dearly understood that an extenson d time merdly enables the
contractor to have more time to complete the works and the employer to
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preserve his rights to liquidated damages. An extension o time awarded
for a cause o delay which appears to have a financial implication (delay
within the control o the employer) does not necessarily lead to an entitle-
ment to additional payment. If the contractor is, himself, alsoin delay, then
the additional costs arising out o the extended period to execute the works
may (intotal or in part) have to be borne by the contractor (seeconcurrent
delays, infra).

On the other hand, an extension o time awarded for neutral events (for
example adverse weather conditions) will not necessarily deprive the con-
tractor o a clam for additional payment. The latter point was clearly illus-
trated in the case d H. Fairweather & Co Ltd v. London Borough of
Wandsworth (supra). In this case the arbitrator had concluded that the
architect had been correct in awarding eighty-one weeks extension d time
for the dominant cause d delay (strikes). The arbitrator had stated that the
extension did not give rise to a clam for direct loss or expense. The con-
tractor sought to establish that eighteen weeks extension of time ought to
have been granted for causes of delay which would give rise to a claim for
loss or expense.

The contract was JCT63 in which some of the causes of delay (or dis-
ruption) in the loss and expense clause (24) are set out almost verbatim as
some of the causes o delay in the extension of time clause (23). Thisis
unfortunate and midleading and may be one d the reasonsfor some prac-
titionersto assume a link between extensions o time and claimsfor addi-
tional payment. This misconception was cleared up by Judge Fox-Andrews
QC in a hypothetical example which is summarised below:

A tunnelling contract proceeds through the winter and isdue to complete on 31
July. A variation instruction is issued in April which requires a further three
monthsfor completion of theworksand for which anextension d timeisgranted
up to 31 October. Two weeks before the revised completion date a strike occurs
which continues until 31 March. The works cannot proceed and time passes
through a second winter. On 1 April, the contractor recommenceswork, but due
to the fad that it had not been able to protect its plant and equipment during
the strike it takes two months to complete the remaining work. An extension of
time for eight months for the strike (under clause 23(d) o JCT63) would not
prevent the contractor from recovering loss and expense under clause 11(6).
(SeeFigure5.1)

Nevertheless, in the circumstancesd the case, the judge recognised the
practical difficultiesin the event o the extension o time not being made
under the provision which linked the extension to the provisons o clauses
11(6) and/or 24(1) and he remitted the matter to the arbitrator for further
consideration. It should be noted that clause 26.3 o JCT80 contains pro-
visons which suggest a link between a claim for loss and/or expense and
certain extensions d time made under clause 25. Whilst this may be desir-
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Figure 5.1 H. Fairweather & Co Ltd v. London Borough of Wandsworth

able from a practical point o view, practitioners should not be mided into
assuming that an extension  time for the specified relevant events will
bring with it an entitlement to additional payment.

The next three obstacles, notice, contemporary recordsand programme,
are dl practical matterswhich can only be addressed by ensuring that ade-
quate contracts administration procedures are being followed from the date
o commencement o the works. Whilst the architect, or engineer, must do
their best to estimate the length of any extension o time which may be
due, irrespectived the lack o notice and particularsgiven by the contrac-
tor (London Borough of Merton v. Stanley Hugh Leach Ltd, supra,
Chapter 1), contractors cannot complain if the extension made on the basis
d inadequate information does not live up to their expectations.

5.2 Presentation of Extensions of Time Claims

Mog contracts do not require the contractor to do more than give notice
o delay, maintain records and provide particulars. Notice provisions vary.
Some examples are:

e JCT80 - ‘...whenever it becomes reasonably apparent that the
progress d the Worksis being or is likey to be delayed the Contractor
shal forthwith give written notice. . ." (Clause25.2.1).
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o GC/Works/1, Edition 3 and 1999 - Notice may be given at any time,
but not *. . . after completiond theWorks (clause36(4)). Clause 35 con-
templates regular review d extensionsd time, but there is no link to
clause 36.

o ICEfifth edition- Full and detailed particulars®. . . shdl begiven within
28 days after the cause o the dlay has arisen or as soon theresfter as
is reasonable in dl the circumstances. . ." (clause 44(1)). Smilar provi-
sions appear in the sixth and seventh editions.

e JCT80 goes on to require the contractor to give particulars d the
expected effects d the ddlay (clause 25.2.2.1) and an estimate d the
extent d any dday in completion o the works beyond the completion
date (clause 25.2.2.2).

None d the above provisons requires the contractor to show the effects
d the dday or how it arived at its estimate d the period o delay. Pro-
vided that the contractor has given details d dl events, dates, what work
was affected and the like (together with an estimate d the delay in the case
d JCT80), it appears that the contractua provisons have been satisfied
and the onus is then on the architect, or engineer, to decide what exten-
sion is reasonable on the basis d the particulars provided and/or on the
bassd further information obtained from other sources. Many contractors
only provide information (often insufficient) and rely on the architect, or
engineer, to make a reasonable extenson d time. Thistactic can be suc-
cessful, but there isa risk that the extension made will be insufficient. Not
dl islogt, as the contractor can dways present his case a a later date,
hoping to persuade the opposition that more time is judtified. The prob-
lems with this approach are:

e it is usudly more difficult to persuade someone to change their mind
after they have made a written extenson d time unless there is addi-
tional evidence which can be used to explain a change in the period o
the extension;

e there will aimost certainly be a period o protracted discusson during
which the current (extended or otherwise) completion date and the
progressd the works are inconsistent with a redistic programmeand a
subsequently revised extended completion date.

The NEC and the 1999 ADC contracts patidly address the above
problems.

Clause 32.1 d the NEC requires the contactor to show the effects d
implemented compensation events and d notified early warning matters
on each revised programme. Clause 64.1 requiresthe project manager to
assess a compensation event if the contractor has not submitted a revised
programme.
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Clause 4.21 o the 1999 FIDIC Red, Yedlow and Silver Books requires
the contractor to compare actual and planned progress and to show details
d any event or circumstance which may jeopardise completion.

The two problems listed above must be avoided or their effects will be
compounded, making it difficult to monitor future delays and to make real-
isticextensions o time having regard to al o the circumstances. The better
approach, on the part o the contractor, isto present hisclaim for an exten-
siond time, showing how hearrived at hisestimate d delay and the effects
on completion d the works. If the contractor has a detailed critical path
programme using one o the well-tried software packages, or a tailor-made
package, then thistask can be smplified. Unfortunately, many contractors
who use such packages become complacent, believing that the programme,
and the software used, is the answer to dl o their problems. Computer
applications can only be truly effective if the delays are quickly identified
and steps are taken immediately to monitor events and update the pro-
gramme. In many instances, full-blown computer applications are not
necessary. Carefully prepared linked bar chart programmes can be very
effective provided that the original logic is right.

Example 1: A single cause of delay on the critical path

A linked bar chart showing how the contractor intended to complete the
works in twenty-two weeks is shown in Figure 5.2.

A qudifyingdelay (D1) o two weeksoccurred during weekssix and seven
affecting progress of activity B-E (whichison the critica path - see Figure
5.3).In these circumstancesit isa relaively simple matter to recognise that
completion of the works was likely to be delayed by two weeks and an
extension o timeshould be made for thefull period of delay givinga revised
completion period o twenty-four weeks.

The above example is straightforward as it deals with delay which ison
the critica path and there are no concurrent delays. What is the situation
in the event o delay which is not on the critica path? Some authorities
exist which may be o some assistance (see Example 2).

Example 2: A single cause of delay — not on the critical path

Using the same linked bar chart in Figure 5.2, a qualifyiig delay (D2) o
two weeks occurred during weekssix and seven which affected the progress
d activity B-G (whichis not on the critical path - see Figure 5.4).1n these
circumstancesthere is no effect on the completion date and no extension
d time is necessary.

In Glenlion Construction Ltd v. The Guinness Trust (supra),the judge
had to consider mattersd extensionsd time where the contractor had pre-
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F gure 5.3 Single cause of delay on the critical path
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pared a programme showing completion o the works before the contrac-
tual date for completion. Tenders were invited on the basis of a contract
period d 104 weeks. Glenlion submitted an alternative tender for com-
pletion in 114 weeks which was accepted by Guinness. The completion
date inserted in the contract was 114 weeks after the date for possession.
The contract required Glenlion to produce a programme showing com-
pletion 'no later than the date for completion' and Glenlion complied by
producing a programme which showed completion in 101 weeks. There
were delays and disputes arose as to Glenlion's entitlement to an exten-
sion d time. The crucid text o the judgement is (at page 104):

'Condition 23 [extensionsdf time] operates, if at all, in relation to the date for
completion in the appendix. A fair and reasonable extension of time for com-
pletion of theworksbeyond thedatefor completion stated in the appendix might
be an unfair and unreasonable extension from an earlier date.' [Emphasisadded]

It must be concluded that if any delay occursthen it isnot necessarily correct
to make an extension o time equa to the period of delay. Some, or no,
extension d time may be required. How much extension (if any)?The fol-
lowing quote from Hudson’s Building & Engineering Contracts, tenth
edition, First Supplement at page 639 may be helpful:

‘...acontractor may be in advance of planned progressand an event judify-
ing an extension will only have the effect of his losng that advantage, should
some later default occur, but not imperil the actual date. Idedlly such an exten-
sion need only be given if the contractor later hasneed of it - i.e. by being in
culpabledday.. . .'

The above quote from Hudson confirmsthe widdy held view that any float
in the contractor's programme is for the benefit of the contractor and
any delay on the part d the employer which reducesthat float may have
to be taken into consideration when considering the time required for
completion.

Thisconcept can be applied to Glenlion v. Guinness as shown in Figure
5.5. Bar A indicates the period for completion stated in the tender docu-
ments (104 weeks), bar B indicates the period for completion stated by
Glenlion in the aternative tender (114 weeks, which was accepted by
Guinness) and bar C indicates the period indicated in Glenlion's pro-
gramme (101 weeks). The programme shows completion thirteen weeks
before the contractual date for completion.

Assume that a delay o five weeks occurs at the outset o the contract
for which there is power to make an extension o time (that is, a qudify-
ing delay or relevant event - bar D). This has the effect o reducing the
contractor's float from thirteen weeksto eight weeks. No extension d time
is necessary as completion is not likely to be delayed beyond the contrac-
tua date for completion.
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A further qudifyingdelay o four weeksoccursduringthe contract period
(bar E). Again, thisonly reduces the contractor's float from eight weeksto
four weeks and no extension d timeis necessary. Another qualifying delay
o four weeks occurs towards the end o the contract which takes up the
remaining float (bar F). Again, no extension d time is necessary.

Four weeks before completion, a further delay o four weeks occurs
which does not qualify for an extension o time (for example, culpable delay
on the part d the contractor). In these circumstances the contractor has
need o an extension d time and it would therefore be reasonable to make
an extension o time o four weeks. Difficulties may arise under JCT80
because the extension d time clause (25.3.1) contemplates an extension
o time being made ff ‘. .. completion o the Worksis likdy to be delayed
[by the relevant event] beyond the Completion Date...'. In the above
example, completion of the works was delayed beyond the completion
date by an event which did not qudify for an extension. However, the cir-
cumstances described in this example may be covered by the provisions of
clause 25.3.3 which empowers the architect to “...fix a Completion
Date later than that previoudy fixed if in hisopinion the fixing o such later
Completion Date is fair and reasonable having regard to any of the
Relevant Events...' [Emphasis added]. Some may argue that clause
25.3.3 does not apply in these circumstances. Even if that view were to be
correct, the employer would be unlikely to succeed in claiming liquidated
damages for late completion when it has been partly responsible for the
delay to the progress d the works. Regard may have to be paid to the
nature o the contractor's culpable delay. Sheer dilatorinesson the part of
the contractor may be viewed in a different light from matters such as a
plant breakdown or failure to obtain materialsin spite o taking al reason-
able measures.

Those who resist making an extension o time in circumstances similar
to the above example may be persuaded to change their view by consid-
ering the position if any (or adl) o the delaysin bars D, E and F had been
due to the contractor's own delay and the delay in bar G had been due to
a qudifying delay. In these circumstances, there is no room to argue that
an extension d time s not required. Thiswould appear to be the case even
if the contractor's own delays had been due to dilatoriness, since the con-
tractor would not be in breach o its obligation to complete until the com-
pletion date had passed.

The Glenlion case only dealt with delays and extensions d time when
the contractor's programme showed early completion. The South African
Case, Ovcon (Pty) Ltd v. Administrator Natal (infra),alsodealt with delays
when the contractor's programme showed early completion. However, the
Ovcon case did not deal with extensions o time because the contractor's
programme showed compl etion four months earlier than the contract com-
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pletion date, and the contractor finished one month early as a result o a
three months delay by the employer (seeFigure 5.6). The Ovcon case was
concerned with the additiond costs damed by the contractor (which Glen-
lion did not have to consider) and is discussed in 5.9 (infra).

It should be noted that clause 63.3 d the NEC contains the following
provison:

'A dday to the completion date is assessed as the length of time thet, due to

the compensation event, planned Completion is later than planned Comple-
tion as shown on the Accepted Programme.' [Emphasis added]

It follows that if the accepted programme showed early completion, any
qudifyingdday which affected the planned completion date would merit
an extenson d time. Therefore, provided that the origind float in the con-
tract was not eroded by the contractor's own default, the period d float
would be preserved.

Note - Clause 33 d GC/Works/1, Edition 3 and 1998 Edition, requires
the contractor's programmeto ‘. . . use the whole period for completion.’

Example 3: Concurrent delays = critical and non-critical

Using the same linked bar chart in Figure 5.2, the delays referred to in
examples 1 and 2 above occurred at the sametime (seeFigure 5.7). If both
d the ddays were qudifying delays, an extenson d time d two weeksis
necessary for the delay (D1) which affected activity B-E. If the delay to
activity B-E isa qudifying dday, and the dday (D2)to activity B-G isdue
to the contractor's culpable delay, an extenson o time d two weeks is
necessary. Thisisthe case even when it is clear that the concurrent delays
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are operating during identical periods. This would also be the case if the
contractor's culpable delay (D2) to activity B-G was on a paralle critica
path and therefore also delaying completion by two weeks.

If the delay (DI) to activity B-E was due to the contractor's culpable
delay, and the delay (D2) to activity B-G was a qualifying delay, then no
extension o time would be necessary.

Example 4: Concurrent delays followed by
subsequent delays

Using the same linked bar chart in Figure 5.2, the delays referred to in
Examples 1-3 above were followed by further delays o seven weeks (D3)
and five weeks (D4)to activitiessBG and H-K respectively. If delays (D1)
and (D2) were both qualifying delays (or if delay D2 was a nonqualifying
delay), an extension of time of two weeks should already have been made
(completionin twenty-four weeks). If delay (D3)was also a qualifying delay
it would have the effect of delaying commencement o activitiesG-H and
H-K, but noextension o time would be necessary because thefloat allowed
for activity H-K is more than sufficient to absorb the delay (the float is
reduced from five weeks to four weeks - see Figure 5.8).

However, for the reasonsgiven previoudly, if delay (D4) occurred because
o some event which did not qudify for an extension o time (for example,
non-avalability o materials, such as road surfacing, which could not be
stored on site for use), an extension o time may be necessary because the
contractor had need of it (see Figure 5.9). In these circumstances, quai-
fying delays (D2) and (D3) had reduced the contractor's float and non-
quaifying delay (D4) had used up more than the remaining float, thereby
causing completion to be delayed by one week (completionin 25 weeks).
If delays (D2) and (D3) had not occurred, there would have been sufficient
float remaining in activity H-K to absorb the delay (D4) and there would
have been no delay to completion beyond the previoudy extended com-
pletion period o twenty-four weeks.

Numerous permutations may arise and each delay and its effectson the
remaining float and the completion date need to be considered using the
principles described above.

5.3 Delays After the Contract Completion Date

It iswell known that the extension o time provisions o JCT63 (clause 23)
do not deal with delays which occur after the contract completion date
(extended or otherwise) has passed and the contractor isin culpabledelay.
Indeed the clause is drafted in terms which appear to preclude making an
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extenson d time for any delay which occurs fter *. . . any extended time
[date] previoudly fixed. . . ." [Emphasisadded] That is to say, even if an
extensond time ought to have been madefor previousddays, if the exten-
sion has not been made by the (then)current extended completion date,
and a new (otherwisequdifying) delay occurs, there is no power to extend
time for completion. This situation does not appear to be capable d rec-
tification by subsequently meking an extenson d time for the previous
delay, thereby causing the new dday to occur before the subsequently
revised extended completion date.

It is doubtful if any current contract in the United Kingdom is executed
under the termsd JCT63. However, extensionsd time provisons identi-
cd to JCT63 are dill in everyday use in many partsd the world. Bahrain,
Cyprus, Hong Kong and Jamaicaare a few examples. Wherever these con-
tractsare in usg, it is therefore essentia to make extensonsd timefor 4l
known delays (whether, or not, natified by the contractor) before the exist-
ing completion date has passed. Falure to do so may cause time to be at
large and invaidate the liquidated damages provisons.

Problems associated with delays after the completion date are not con-
fined to JCT63, Hudson's Building & Engineering Contracts, tenth
edition, First Supplement at page 653:

'Onefurther matter not covered by the vas majority of extension of time clauses
is whether they are intended to operate during a period of culpable delay in
respect of matterswhich, but for the contractor being in delay and already liable
for liquidated damages, would entitle the contractor to an extension. Careful
analyss showsthat, if s0, additional machinery isrequired. . . . No UK gandard
form as yet contains any such provison.'

The distinguished author d Hudson has gone to great lengthsto introduce
the necessary ‘additiond machinery' in clause 24 d the form d contract
issued by the Singapore Ingtitute o Architects. It is not considered to be
necessary to ded with this clause at length in this chapter. However, a
diagramshowing how the clauseisintended to operateisshown in Chapter
4 (seeFHgure 4.2, supra).

Other widdy used forms o contract at the time d publication d the
Hrst Supplement to Hudson were: the fifth edition ICE conditionsd con-
tract, third edition FDIC, GC/Works/1 Edition 2 and a few minor works
formsd contract. Theseformsd contract do not appear to prohibit exten-
sons d time after the completion date has passed. However, the provi-
sons are unclear and there is no guidance as to the period d extension,
and its effect on the employer's rights to liquidated damages. Later forms
d contract, such asJCT80 and fourth edition HDIC, offer nothing to assist
in thisstuation. The Intermediate Form d Contract (IFC84) expressy pro-
vides for extensionsd time to be made for delays which occur after the
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Figure 5.10 Delay by employer after completion date

completion date has passed, but there are no rules setting out how this
should be done.

These problems are addressed in the following example (see Figure
5.10).

In this example it can be seen that a delay (D1) which occurs before the
contract completion date is capable of being dealt with by an appropriate
extension d time. A new completion date (NCD1) can be fixed according
to the circumstances.

When a new qualifying delay (D2) occurs after the completion date has
passed and the contractor isin culpabledelay, what period of delay should
qudify for an extension of time? Should it be the total period o delay (TD)
from NCD1 to the earliest completion date caused by the new qualifying
delay, or should it be for the nett period o the new qudifying delay (ND)?
Can liquidated damages be levied?

Consider two possible alternatives:

Alternative A

Eight weeksafter the contract completion date, the contractor commences
excavation for the final connections to the foul drainage. The work ought
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to have been carried out not later than two weeks before the completion
date. With the exception d deay (D1), there have been no ddaysfor any
reason other than the contractor's falure to proceed in accordancewith its
programme. Unknown existing gas main and power cables are discovered
which necessitate a variation to change the routing o the drainage and
the congtruction d an additiona inspection chamber. The additiond work
causes adday d one week (D2)and completion d the works is delayed
by one week.

In these circumstances, had the contractor not been in culpable delay,
the necessity for a variaion would have come to light before the comple-
tion date and an extension could have been made at the time. Therefore,
if the contractor had been proceeding in accordance with his programme,
one week extenson d time (beyond the date aready fixed as a result o
dday D1 - NCD1) would have been reasonable (ND).

Alternative B

In the same circumgtances as Alternative A, eight weeks after the
completion date has passed, the contractor is ingtructed by the architect
to cease wark on the excavetion for the foul drainage. The architect
then ingtructs the contractor to vary the leveds and diameter d the
pipes and construct an additiond inspection chamber and two additiona
branch connectionsfor a future extenson. The additional work causes a
dday d one week (D2) and completion d the works is delayed by one
week.

In these circumstances, the architect could, and ought to have, ordered
the additiond work in sufficient time to enable the work to be carried
out before the completion date and without causing delay. The variations
ordered by the architect were not dependent upon the contractor's progress
and could not be attributable to the contractor's culpable dday. If the
contract permitted an extenson d timefor dedlayswhich occurred after the
completiondate had passed, an extenson d timefor a period d ten weeks
may be reasonable in the circumstances (TD).

In Balfour Beatty Building Ltd v. Chestermount Properties Ltd (1993)
62 BLR 1 it was hdd that on the wording d clause 25 d the 1980 Edition
d JCT (The Joint Contracts Tribund - JCT80) form d contract, an
extenson d time granted retrospectively, after the completion date, for
dday caused by the employer was vdid. This decison seems to have
put an end to the uncertainty regarding delays which occur after the
completion date has passed and the contractor is in culpable delay. Or
hasit?

This case, and its implications, are o sufficient importance for consd-
erationin detall. Thefactsd the case are summarised beow (seed so Figure
511).
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The origina agreed worksto the core were intended to be completed
by 17 April 1989. This date was extended on 11 October 1988 giving a
revised completion date o 9 May 1989.

By February 1990, Balfour Besatty were several months late and already
lidble for liquidated damages. It was agreed that fitting-out works would be
carried out by Bafour Beatty and a number o architect's instructionswere
issued between 12 February 1990 and 12 July 1990. It was agreed that
these were variationsto the origina works.

Balfour Beatty completed the original works (coreonly) by 12 October
1990 and went on to complete the fitting-out works by 25 February
1991.

The architect granted two further extensions d time to account for the
additiona fitting-out works. The first, issued on 18 December 1990,
extended the previoudy extended completion date by 126 days (to 12
September 1989) and the second, issued on 14 May 1991, made a fur-
ther extension d 73 days (to 24 November 1989), that is, before the date
o thefirst variation instruction.

Balfour Beatty's arguments were two-fold:

(1) That the effect of issuing the variation instructions for the fitting-out
works rendered time at large, in which case Bafour Beatty were obliged
to complete the works within a reasonable time and Chestermount
would lose its rights to levy liquidated damages.

(2) Alternatively, if time was not at large, Balfour Beatty were entitled to
an extension of time calculated by adding the period required for fitting-
out to the date when the additional works were ordered. According to
Balfour Beatty, this should have resulted in an extended completion
date of 25 February 1991, that is 54 weeks after 12 February 1990
(when the work was actually complete).

Mr Justice Colman did not agree with Balfour Beatty. He held that clause
25.3.3 o JCT80 (theForm o Contract in this case) empowered the archi-
tect to grant an extension o time after the completion date had passed
and, when the contractor wasin culpabledelay, that it wasright and proper
to add a reasonable period to the previoudy extended completion date (of
9 May 1989) and that the fina extended completion date of 24 Novem-
ber 1989 was reasonable even though that date was before the date when
the additional works were ordered.

How does this judgement affect other forms o contract?

The Intermediate Form o Contract providesfor extensions o time to
be granted for any qualifying causes (relevant events) occurring after the
date for completion. Many engineering contracts also contemplate exten-
sions d time for delays after the completion date. Contracts such as ICE
and FIDIC contemplate extensions of time which are fair and reasonable.
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The sixth and seventh editionsd the ICE conditionsalso contain novel pro-
visons regarding liquidated damages (infra).

One form o contract, gill widdy used internationally,the JCT63 form,
by the peculiar wording of the extension o time clause, appears to pro-
hibit extensionsd time for any delays occurring after the completion date.
Had thisform o contract been used in the Bafour Besatty case, perhaps
the contractor's first argument would have succeeded.

However, this case left some issues unanswered.

Whilst some modificationswere made to the standard form of contract
(it was said that these were d no conseguence to the issue), there is no
explanation as to why the completion date was origindly 17 April 1989
and why the first extension d time was added to that date when, on 16
June 1988, the parties signed a contract which expresdy included a date
for completion d 16 June 1989. The extension o time clause in JCT80
contemplates extensionsd time if completion is delayed beyond the com-
pletion date. It appearsthat thefirst extension o time made on 10 October
1988 (giving a new completion date o 9 May 1989) did not extend the
completion date given in the appendix to the contract.

The second extension d time made on 18 December 1990 (giving a
new completion date of 12 September 1989) appears to be outside the
powers given to the architect in clause 25.3.1. However, this may be a
sterile argument on the grounds that the architect could subsequently make
a vdid extension under clause 25.3.3.

Why did Bafour Beatty not ask for an acceptable extension o time
before agreeing to carry out the extra works? (See Fairclough Building
Ltd v. Rhuddlan Borough Council in 6.3, infra). Perhaps Balfour Beatty
thought that instructions to carry out the extra works would get them off
the hook for damages o any sort.

Why wasit fair and reasonablein dl the circumstancesto grant an exten-
sion o time to 24 November 1989 (before the date o the instruction
for the extra works) when it was clearly impossible for Balfour Bestty to
complete the works until several months after the issue o the variation
instruction?

With respect to the last of the above questions, closeexamination o the
facts, as shown in Figure 5.11, indicatesthat it was highly likely that the
commencement d fitting-out works was dependent upon Bafour Beatty
completinga substantia part of the original core works. Chestermount may
have been jusdified in wondering whether or not Bafour Beatty would ever
finish. Had Bafour Bestty been proceeding according to programme and
heading for completion by 9 May 1989 (thefirst extended completiondate),
Chestermount could have ordered the fitting-out works by (say) December
1988 and works could have been completed by 24 November 1989 (see
Figure5.12). If that was the case, the architect was fair and reasonable in
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1989)
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making the extension to 24 November 1989. (This analysis and explana-
tion is consistent with Alternative A above.)

However, what would have been the verdict if the cause o the delay
(occurring after the completion date) had been independent o Balfour
Beatty's progress as described in Alternative B above? Assume that on 12
February 1990, it was discovered that the design o the structural core
was defective on dl floors. Discovery d the defect was not dependent
upon Balfour Beatty's progress. Remedia workswould haveto be designed.
Demolitiond part o the completed workswould be required and no further
work on the remaining (incomplete)structure could proceed until the reme-
dia works were complete. In these circumstances, perhaps it would be
reasonable to make an extension d time on a gross basis, that is until the
date when the remedia works and remaining works could reasonably be
expected to be complete. If a gross extension was not made, Chestermount
would, in these circumstances, benefit from its own default by being able
to levy liquidated damages during a period when the building could not, in
any event, have been completed because d the design faullt.

What would be the situation, if, for example, a strike had occurred after
the completion date had passed? Would it have been reasonable to argue
that if Balfour Bestty had completed on time, the works would not have
been delayed by the strike (hence, no extension)? Imagine the difficulty if
numerous delays such as strikes, adverse weather conditions and extra
works were affecting the progress o the works after the completion date
had passed.

It would seem, therefore, that each case may have to be looked at on
its merits. The Bafour Bestty case dealt with a single delaying matter by
the employer concurrent with Balfour Beatty's own delay. In practice, many
delays may occur after the completion date. It may not be correct to rely
on the decisionin Balfour Beatty v. Chestermount to judtify variationsor
late issuance d information after the completion date has passed. All that
this case appears to do is set out what should be decided in the particular
circumstances which arose in connection with this contract.

What are the aternatives?

It can be seen from Figure5.13 that Balfour Beatty were ultimately given
an extension d time to 24 November 1989 and were lidble for liquidated
damages after that date until completion on 25 February 1991.

Under the ICE conditionsd contract, clause47(6) providesfor liquidated
damages to be suspended in the event d such a delay occurring after
the completion date when the contractor is already lidble for liquidated
damages. Therefore, had this form o contract applied, Balfour Bestty
would have been ligblefor liquidated damages until 12 February 1990, after
which its liability would be suspended for the period d delay (in this case
twenty-eight and a haf weeks). Thereafter, liquidated damages would con-
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completion if extended datefor completion (24 November 1989) isa
reasonable date

tinue until completion. The nett result would have been identicd to that
which arose using JCT80.

Had Bafour Besatty been successful in arguing that timewas at large and
that Chestermount had logt its rightsto liquidated damages, one d the fol-
lowing aternatives may have applied:

(DLiquidated damages would be payable from 10 May 1989 to 12
February 1990 and generad damages (damages which Chestermount
could prove flowed from Bdfour Bestty's default) would be payable
thereafter, or

(2) Genera damageswould be payablefor late completion calculated from
10 May 1989.

If either d the aternatives (1) or (2) above applied, Bafour Begity may
have been no better off (or indeed worse off). Thereis at least the possi-
hility that general damages could exceed liquidated damages. Rapid Build-
ing Group Ltd v. Ealing Family Housing Association Ltd (seel.4, supra).

Under the Singapore Ingtitute d Architects standard form o contract,
as in the ICE contract, liquideted damages are suspended for the period
necessary to complete the variation (clause 24). However, it appears that
the suspension only comesinto effect if the contractor is not also in default
during the same period (see4.10, supra). In the circumstancesd this case,



Formulation and Presentation of Claims 117

Balfour Beatty may have been ligble for liquidated damages for the entire
period from 10 May 1989 until completion on 25 February 1991, in spite
d the fact that Chestermount ordered extra works requiring twenty-eight
and a hdf weeksto execute. Perhaps clause 24 o the Singapore contract
will not stand upif tested in the courtsd Singapore in similar circumstances.

Under the NEC, the matter appears to be smply dealt with in clause
63.3 (see 5.2, supra).

Under the NEC, there may be problems if the programme is not prop-
erly and regularly updated or if programmesare not accepted by the project
manager.

5.4 Summary on Presentation of Extensions of Time Claims

Inany clam for an extension o time, and whether or not thereisa require-
ment to give details and particulars, it is good practice to include the
following:

e adescription of the cause of delay and the contractual provision which
is being relied upon for the extension;

e the date when the delay commenced and the period o delay (giving
detailsd intermittent effects, if appropriate);

e the date d notice of delay, specifying the reference of the relevant
document;

e asummary o records and particulars relied upon (with copies included
in an appendix);

e anarratived the events and effects on progress,

e a diagrammatic illugtration showing the status o the programme,
progress and current completion date prior to the commencement o the
delay;

e adiagrammatic illustration showing the effectsd the delay on progress
and the completion date (including subsequent delays which may have
reduced the float in the programme);

e a statement requesting an extension d time for the delay to completion
for the period shown on the submitted illustrations.

5.5 Recovery of Loss and/or Expense and/or Damages

Whilst failure to give notice d delay for extensions o time is not usudly
fatal to a claim, failure to give notice in accordance with the contract with
respect to additional payment may bar, or severely prejudice a claim.
There are good reasons for contracts to have provisionsfor the con-
tractor to give notice. No employer will wish to have a substantial clam
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appearing 'out o the blue at the end of a contract. In J. and J.C.
Abrahamsv. Ancliffe [1938] 2 NZLR 420, a contractor estimated the cost
d building two residentia units at $30000. Several months later the
employer's architect issued a specificationfor the work and the contractor
commenced work. It became evident that the specification provided for
more expensive work than that which had been alowed for in the con-
tractor's estimate. There were aso problems in the foundations which
increased the amount o work done and general building costs were esca-
lating. The employer repeatedly asked the contractor for details o the
expected costs but at no time did the contractor reply. When it came to
settle the account, the employer argued that the contractor was in breach
d aduty to give reliable information about the costs of building before the
employer became committed to completing the units at an uneconomic
cost. It was held that the contractor was under a duty o care to the
employer in giving its origina estimate and to inform the employer as soon
asit was aware that costs were going to substantialy exceed the estimate.

In most forms o contract, the onus is not entirely upon the contractor
to keep the employer informed o increases in the contract price. In most
instances, the employer relies to a great extent on his professiona advis-
ers. In varying degrees (accordingto the termsd the contract) there must
be co-operation between the employer's professional advisers and the con-
tractor so that any increase in the contract price can be ascertained at the
earliest possibletime: London Borough of Merton v. Stanley Hugh Leach
Ltd (supra). Where there are no express terms, co-operation is usudly
implied. Most construction contracts have express provisions making it clear
as to what form this co-operation should take.

In the UK, contractors may normally seek remedies under the common
law in addition to, or aternatively to, rights under the contract: London
Borough of Merton v. Stanley Hugh Leach Ltd (supra). However, under
MF/1, no such dternative remedy is available since the contract excludes
the contractor's rights under the general law (sub-clause44.4).That is to
say, the contractor's rights are limited to the rightsset out in the contract:
Strachan & Henshaw Limited v. Stein Industrie (UK) Limited (1998)87
BLR 52. In some countries, it may not be possible to exclude rights under
the general law.

Exclusion clauses

It should be noted that if there are no remedies for breach set out in the
contract, or if a contractual remedy limitsligbility for breach o contract, a
clause purporting to exclude lidbility may not be effective in the UK (an
exclusion clause). In George Mitchell (Chester Hall) Ltd v. Finney Lock
SeedsLtd (1983)1-CLD-05-18, it was held that a clause which limited the
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sler's lidbility to the costs o cabbage seed in the event o falure o the
crop could not prevent the buyer from succeeding in a clam for full
damages in the event o the crop being d no commercial value.

Similar provisions in construction contracts have arisen. In Miller v
London County Council (1934) 151 LT 425, the contract provided that
there should be no alowance in respect d money, time or otherwise, other
than such extensions o time as may be given. It was held, obiter (Du Parq
J), that the clause did not include delay due to extras or interference by the
employer or persons for whom the employer was responsible, that is the
contractor may be entitled to compensation if the employer causes delay
(whatever the clause says).

In some US jurisdictions 'no damagesfor delay' clausesare enforceable.

In Hudson's Building and Engineering Contracts, eleventh edition,
the author writes at page 1101:

'Clauses d this kind would appear to be prime candidatesfor avoidance under
the English Unfar Contract Terms Ad 1976 [sic, 1977] or Smilar legidaion
esawhere’

Most civil law jurisdictionsexpressly prohibit contractual provisionswhich
attempt to bar a remedy for breach o contract. For example, Section 373
of the Civil Code d Thailand states:

'An agreement mede in advance exonerating a debtor from his own fraud or

gross negligenceis void.

Under South African law, nothing prevents an employer contracting out
of the consequences o his own breach. For example, extension o time
clausesfrequently provide for an extension o time but no monetary com-
pensation. Wherethe extension o time arisesfrom the employer's breach,
such asfailure to grant possession d site, the contractor would be entitled
to the relevant time but nothing further.

5.6 Notice of Intention to Claim

Mog contractors do give notice d their intention to clam at some time
during the contract. Some avoid any indication at dl o their intention to
clam until after an extension o time has been made. The former may
barely comply with the contract and may prejudice the contractors enti-
tlements to some extent. The latter will invariably be the beginning o
an uphill struggle to obtain payment o substantialy less (if anything at
dl) than might otherwise have been possble if the contractor had given
prompt notice. Notice provisons in modern construction contracts vary
considerably:
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e JCT80 - Clause 26.1.1 merely requiresthe contractor to makean appli-
cation ‘. . . assoon asit has become, or should reasonably have become,
apparent to him that the regular progressd the Works or o any part
thereof has been or was likdy to be affected (by the matters referred to]
... ." It may be difficult to decide whether or not an application is late
in dl the circumstances. The only sgnificant difference between the
present clause and its predecessor (JCT63) is the addition d the words
‘.. . or should reasonably have become [apparent]. . . . The clauselacks
express language to bar a dam if an application is made 'late'.

e GC/Works/1, Edition 3and 1998 Edition — Clause46(3) statesthat 'the
contract sum shall not be increased unless, (a)the Contractor, imme-
diately upon becoming aware that the regular progress d the Works or
any part d them has been or is likdy to be disrupted or prolonged has
given notice to the [Project Manager] specifying the circumstances
causing or expected to causethat disruption or prolongation and stating
that he is, or expects to be, entitled to an increase in the Contract
Sum....'

o ICEfifth edition- Clause 52(4) requiresthe contractor to ‘. . . give notice
in writing d his intention [to daim] to the Engineer as soon as reason-
ably possible after the happening o the events giving rise to the dam.’
The sixth and seventh editions introduce a twenty-eight day period
after theevent giving riseto the dam hasarisen, but like thefifth edition,
if the contractor falsto comply with the contractual provisions, the con-
tractor is entitled to payment so far as the engineer has not been pre-
vented from investigating the clam.

e 1987 ADIC fourth edition - Clause 53 containssmilar provisonsto the
ICE conditions.

e 1999 HDIC Red, Ydlow and Silver Books - Clause 20.1 requires a
notice within twenty-eight days. The giving d a notice within the stipu-
lated period is a condition precedent to the contractor's rightsto clam.

e MF/1 - Clause41.1(a) requiresa notice within thirty days, faling which
the daim is time-barred.

5.7 Particulars and Further Information to Support a Claim

If proper notice has been given pursuant to the termsd the contract, both
parties are aware d the clam and further steps can be taken to ded with
it. Various provisons include:

e JCT80 - If requested by the architect, the contractor is required to
submit appropriate information for the purposes d enabling the archi-
tect to form an opinion asto whether or not the contractor has incurred
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or is likely to incur direct loss and/or expense (clause 26.1.2) and if
requested by the architect or quantity surveyor, the contractor is
required to provide detailsd the loss and/or expense (clause 26.1.3).
No time limits are specified for the architect's or quantity surveyor's
requests or for the contractor's response.

e GC/Works/1 Edition 3and 1998 Edition - The contract sum shall not
be increased unless ‘(b) the Contractor, as soon as reasonably practica
ble, and in any case within 56 daysof incurring the expense, provides
full details d dl expenses incurred and evidence that the expenses
directly result from the occurrence d one o the events..."' (clause
46(1)).

e ICE fifth and sixth editions- Requirethe contractor to giveafird interim
account and details as soon as possible after giving notice, and there-
after further accountsat such intervas as the engineer may reasonably
require (clause 52(4)). The seventh edition contains Smilar provisons
(clause 53(4)).

e 1987 fourth edition & HADIC is dmilar to the ICE conditions, save that
particulars and amounts clamed are required within twenty-eight days
unless otherwise agreed.

e 1999 HDIC Red, Ydlon and Slver Books require particulars and
accountsto be submitted within forty-two days but failureto comply will
not bar the dam (clause 20.1).

It appears that, with the exception & GC/Works/1, there is no bar to a
cdam provided that notice and particulars are given within a reasonable
time. MF/1 and the 1999 ADIC Red, Ydlow and Silver Books bar a cam
if the initia notice is not given within the prescribed time, but failure to
provide particularsand accountson time will not be fata to the claim.

Notwithstanding the loose provisions which appear to prevail, contrac-
tors are advised to give prompt notice followed by detailed particulars
backed up by adequate contemporary records.

The methodsd illugtratingdelay and disruption in support d clamsfor
additional payment are Smilar to those used for illugtratingclamsfor exten-
sonsd time.

5.8 Prolongation Claims

Quadlifying ddlays on the criticd path will usudly support a dam for pro-
longation costsfor the period d delay (if such delaysare matterswhich give
rise to additiond payment). For the purposes o claims for additiona
payment, the term 'qudifying delay’ means delay which brings with it the
right to additiona payment (somequdifying delays for extensionsd time,
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such as adverse weather conditions, do not normally give rise to additional
payment). Typical heads d clam arising out of prolongation of the con-
tract period are:

Site overheads or preliminaries

It is surprising how many claims are submitted on the basis that the extra
site overhead costs due to prolongation are those incurred after the origi-
nal contract completion date and up to the extended (or actual) completion
date. Thisis, of course, incorrect, but it may explain why some contractors
wait until the end d the project to give notice and submit a clam. The
following example illustrates how prolongation costs may be significantly
understated using the above assumption.

The quaifying delay on the critica path (D1) shown in Example 1 (see
Figure 5.3) has caused the completion date to be delayed by two weeks.
The actual weekly costs d the contractor's general site establishment (time-
related costs) are shown in Figure 5.14.

It will be seen that the weekly costsincurred during the two-week period
d overrun (CD)are much lower than the weekly costs during the period o
delay (CO).lt isthe cost incurred during the period of delay which should
bethe basisd the contractor's claim for prolongation costs. A claim based
on the costs incurred during the period of overrun will normaly be sub-
stantialy less than the actual costs incurred during the period of the delay.

The costs incurred during the period of delay may not reflect the true
additional costs d the delay. For example, the contractor may have
recruited an electrical engineer to commence on site in the ninth week to
supervise the eectrical installation. There may be no other site at which
the engineer can be usefully employed and it may not be possible to post-
pone his employment. The delay may have caused the commencement o
theelectrica ingtallationto be delayed by two weeks, in which case the con-
tractor isfaced with paying the salary of the engineer for two weeks (weeks
nine and ten) when there is no work being done which requiresthe engi-
neer's supervision. This additional cost is a direct result o the qualifying
delay and ought to be recoverable. However, the cost of the engineer is
not included in the costs incurred in weeks six and seven (the period of
delay). In order to overcome such problems, the contractor should show
the periods when every time-related resource was on site (and their costs)
and when they ought to have been on site (savefor the delay) - see Figure
5.15.

In practice, some qualifying delays may occur in isolation (asin the pre-
viousexample) and/or numerous qualifying delays may occur over a period
in which each qudifying delay overlaps with other quaifying delays. The
nett result o dl o the quaifying delays may cause prolongation o the
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contract period. Provided that there are no mgjor concurrent delays by the
contractor (which would be a matter d evidence) it may be reasonable to
base a dam for prolongation costs on the costs shown in Figure 5.16.

In the above example, the cost d the isolated delay (A) may be estab-
lished usng smilar principlesas those in the previous example. The costs
arisng out d the numerous continuing delays during the period (B) may be

()
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A = COMPLETION CAUSED BY "A"
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Figure 5.16 Extended preliminaries
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taken as four-tenths o the total costs incurred during period (B). Some
adjustments may have to be made for specia circumstances such as the
case d the electrical engineer used in the previousexample. Alternatively,
comparison between the resources which were utilised on site and the
resources which ought to have been utilised (savefor the delay) may give
a more accurate result.

In any event, it is not the comparison between the actual resources and
those included in the contractor's tender which form the basisd theclaim.
If the contractor can show that it was reasonable and necessary to employ
more weekly resources than those alowed in the tender he may be able to
clam on the basis o the increased resources. However, if there was no
good reason to employ additional resources, the contractor's clam may be
limited to the costs o resources which were consistent with the contrac-
tor's tender assumptions. If the contractor's actual resources were less than
the tender provisions, the employer would not expect to reimbursethe con-
tractor any more than the actual costs incurred.

Prolongation of individual activities

Some delays may not be on the critical path, in which case there will be
no general prolongation costs. However, some time-related costs may be
solely attributable to a particular activity. If delay (D2) in Example 2 (see
Figure 5.4)isin respect o an activity which requiresscaffolding for itstotal
duration, then the cost d the scaffolding for the period d the qudifying
delay of two weekswould be recoverable. Supervision and other plant and
equipment utilised solely for the activity may also be recoverable. This is
particularly vaid where the activity is for work carried out by a subcon-
tractor. The subcontractor will have a prolongation claim against the con-
tractor and the contractor will seek reimbursement under the relevant
provisions of the principal contract.

Valuation at cost or using contract rates for preliminaries

If the delay was caused solely by a variation, it could be argued that the va-
uation d the variation should take into account the time-related ratesin the
contract bills (see Variations, infra). Account would have to be taken o sig-
nificant changes in actual costs when compared with the time-related rates
in the contract hills If the delay was caused by breaches o contract, such
aslateissuance d drawingsand details, the remedy is by way o damages,
thereby requiring the loss to be based on the contractor's actua costsirre-
spective o the contract rates. If the delay was caused by variations and
breaches d contract, and the periods o delay for each cause cannot be
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disentangled, it is suggested that actual costs should be used asthe bass o
any dam.

Head office overheads in the event of prolongation

Various formulae may be used. However, some doubt was cast upon the
use d aformulain Tate & Lyle Food Distribution Ltd and Another v.
Greater London Council [1982] 1 WLR 149. It should be noted that in
this case very little evidence (if any) was put forward to establish the extent
d disruption and delay and there was no evidence presented to support
the percentage clamed. It isthought that where a contractor can show evi-
denced delay, and the extent d it, and where thereis evidence to support
the contention that resources were prevented from earning a contribution
to overheads and the percentage to be used, then one d the recognised
formulae may be used.

The Hudson formula

Thisformulawas put forward in Hudson's Building and Engineering Con-
tracts, tenth edition, 1970 (page599). It uses the percentagein the con-
tractor's tender for overheads (and profit, if applicable) as a bassfor the
contractor's loss d contribution to overheads (profit),as a result of dday,
in the following formula:

Heed office overheads (profit)% « Contract sum
100 Contract period

Hudson's formula found favour with the judge in EllisDon v. Parking
Authority of Toronto (1978) 28 BLR 98. In this case, the judge stated
that neither counsel before him had been ableto think d a better approach.

X Period d delay

Emden’s formula

This formula can be found in Emden’s Building Contracts and Practice,
eighth edition, Volume 2 (pageN/46) by Bickford-Smith. The formulais
identica to the Hudson formula, save that the head office overheads per-
centage (and profit) used in the formula is the actua percentage based on
the contractor's accountsand is arrived at as follows

Tota overhead cost (Profit)
Tota turnover

Heed office overheads (profit)%=

Emden’s formula was approved in the cased Whittall Builders Company
Ltd v. Chester-le-Street District Council (1985) unreported. The judge
cearly stated the principles behind Emden’s formulaas follows:
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'What hasto be ca culated hereisthe contributionto off-gteoverheadsand profit
which the contractor might reasonably have expected to earn with these
resources if not deprived d them. The percentage to be taken for overheads
and profitsfor this purpose s not therefore the percentage dlowed by the con-
tractor in compiling the price for this particular contract, which may have been
larger or smdler than his usud percentage, and may not have been redised. It
is not that percentage(i.e. the tendered percentage)that one hasto take for this
purpose but the average percentage earned by the contractor on his turnover
as shown hy the contractor's accounts.’

In J.F. Finnegan v. Sheffield City Council (1989) 43BLR 124, the judge
endorsed Emden’s formula as follows:

| infinitely prefer the Hudson Formulawhich in my judgement is the right one
to apply in thiscase, that isto say, overhead and profit percentage based upon
far annual average, multiplied by the contractssum and the period d ddlay in
weeks, divided by the contract period.

Note - The judge referred to the Hudson formula, when in fact it ought
to have been Emden’s formula

Eichleay’'s formula

A similar formula to Emden’s formula was developed by Eichleay in the
United States in The Appeal of Eichleay Corporation, ASBCA 5183,
60-2 BCA (CCH) 2688 (1960)and this has found approval in the US
courts: Capital Electric Company v. United States (irfra). This formula
uses the actual overheads (and profit) in a similar manner to Emden, but
the total value of dl certificates (thefinal contract price, including remeas-
urement and variations) is inserted in lieu of the contract sum.

The logic behind the use of a formula is shown in Figure 5.17. Line a-a
represents the contractor's anticipated or actual head office overheads
(depending upon the formula used). Line b-b represents the contractor's
anticipated turnover on dl projects. Profile c—c represents the contractor's
anticipated turnover on the present project. Profiled-d represents the con-
tractor's actual turnover on the present (delayed) project. Profile e rep-
resents the contractor's actual turnover on al projects.

It will be seen that the delay hascaused the actual turnover on the project
(d-d)in the early months of the project to be considerably less than would
have been the caseif there had been no delay. Accordingly, the total actual
turnover (e—e) has falen below anticipated leve (b-b). During the latter
months of the project, the actual turnover on the present project (d—d) con-
tinues during the period of prolongation (making up for the shortfall in the
earlier months). In theory, the actual turnover on dl projects during the
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SHORTFALL IN DISPLACED TURNWER

TURNOVER CAUSED CAUSED BY DELAY

BY DELAY -
| YEAR 1 | YEAR2 I YEAR 3

F gure 517 Oveheadsand turnover

period d prolongation should increase (see x-x) because the turnover on
the delayed project in the latter months was not included in the planned
turnover for the same period. However, thisincrease can only be achieved
if the resourceson the present delayed project can be released to generate
more work on a new project. Unless the contractor can take on more
resources, it will have to forego new work which it could otherwise have
taken. Therefore, as a result o the shortfdl in turnover during the delay,
the contractor is unable to recover aufficent overheads from the delayed
project to make the requisite contribution to its total overheads.

In St Modwen Development Ltd v. Bowmer and Kirkland [1996] 38
BLISS 4 the arbitrator avarded head office overheads based upon a for-
mula method d recovery. The employer appeal ed, not with respect to the
formula itsdf, but on the bass that no evidence had been presented to
prove that the contractor was unable to use his head office resources else-
where during the period d prolongation to generate overheads and profit
asaresult d the delay.

The Court appears to have been influenced by Hudson's Building and
Engineering Contracts, tenth edition:

‘Howeve, it is vitd to gopreciate that both these fomulae (Hudson and
BEidhleay) were evdved during the 1960's a atimed  high economic adtivity in
congruction. Bath assume the exisence d a favourdde market where an ad-
eguate profit and fixed overheed percentagewill be avalableto be earned during
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the dday period. Both dso very importantly, assume an dement d congraint -
that is to say that the contractor's resources (principalyd working capitd and
key personnd, it is suggested) will be limited or stretched, so that he will be
ungble to take on work elsawhere!’

The Court rejected the appeal on the grounds that both expert and evi-
dence o fact had been heard on which the arbitrator was entitled to base
his award.

In Amec Building Ltd v. CadmusInvestment Co Ltd [1997] 51 ConLR
105, Mr Recorder Kdlipetis QC had thisto say:

‘... itisfor the plantiff to demongratethat he hassuffered theloss heisseeking
to recover.. . [and]. .. this proof mug indude the kegping d some form
record that the time was excessiveand their attention was diverted in such away
that loss was incurred. . . [and he mud]. . . place some evidence before the
Court that there was other work available which, but for the dday, he would
havesecured. . . thus he isable to demongrate that he would have recouped his
overheadsfrom those other contracts and, thus, is entitled to an extra payment
in respect d any dday period awarded in the ingtant contract.’

It follows that in order to succeed in delay claims involving loss d over-
heads (and profit) using a formula, the contractor must be able to show:

(1) that the anticipated turnover was adversdly affected by the delayed
project, and

(2) that he was prevented from earning a contribution to overheads (and
profit) as a result d the delay (see possible methods under 'profit’,
infra).

Thevariousformulae used will enable the contractor to calculatetheloss
o contribution to its head office overheads as a result o the delay. Asthe
contractor has been unable to release his resources to earn the contribu-
tion to overheads on another project, he must earn a similar contribution
by making a claim on the delayed project.

It will not normally be necessary for the contractor to submit a graphi-
cal representation o its turnover and overheads in the above manner as
the use d formulae are wdl known. Where there is resistance to the use
d aformula, illustrations using actual data may be persuasive.

However, when a project goes seriously wrong, the use o aformulamay
produceasubstantial underestimated thecostsd prolongation. A contractor
may havetoincreasethetimespent by itsmanagerial and supervisory saff of
its head officeto copewith the particular problemsd the project. Numerous
variationsand other delaying matters may place greater demands on mana
geria gaff including purchasing, planning, costing, quantity surveying and
administrationstaff. It may be necessary to placeadirector, inaful timerole,
to deal with the overall management o the project (wherenone would have
been necessary if the project had gone accordingto plan).
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Before leaving overheads, it is worthwhile considering the different cir-
cumstances between the Tate & Lyle case and those caseswhere aformula
was accepted as a far meansd cdculating overheads to be reimbursed.

In the Tate & Lyle case, the court was considering the cost d mana-
geria time spent on work done to remedy an actionable wrong. It had
nothing to do with a ddayed project. In the cases which approved the use
of a formula, the courts were concerned not only with the cost  manag-
ing a project which was delayed, but they were also considering the loss
of productivity (lossd contribution)d the contractor's overhead resources.
That isto say, because d the delay, the manageria time could not be used
to earn the required contribution to overheads on the delayed project, nor
could it be used to earn the required contribution from other existing pro-
jects (asthiswould mean recovering additiona expense from other employ-
ers who were not in default) or additiond projects (which could not be
undertaken on account d key resources being retained on the delayed
project). With the greatest respect, the circumstancesd the Tate & Lyle
case are aufficiently distinguishable from most cases involving delay and
there appears to be strong grounds to resst any suggestion that this case
places doubt on the use d an appropriate formula (subject,d course, to
reasonable evidence and the circumstances applicable to the ddayed
project).

Profit

The principlesbehind adam for lossd profit arising out o a delayed con-
tract are Smilar to those applicableto a dam for overheads. It should be
noted that some contractua provisons only provide for recovery d addi-
tiond cost or expense. Where that is the case, a dam for lossd prdfit is
not permissible under the termsd the contract. However, unlessthere are
clear termsto limit the contractor'sremedy to those contained in the con-
tract (thatis, excduding a common law claim), the contractor may be able
to makeadam for lossd profit under the genera law. The JCT formsof
contract permit reimbursement d lossd profit.

Having established that there is a contractual, or common law, right to
recover profit lost asa result d delay, whet levd d profit is reasonable and
what standard d evidence to support a dam for lossd profit is required?

It is an impossible task to show that, save for the dday, the contractor
would have been successful when tendering for a particular project (which
he declined, or submitted a deliberately high bid) and that, having been
awarded the contract for the project, he would have made a profit on it. If
that was the appropriatetest, no clam for lossd profit would succeed.

However, it may be necessary for the contractor to show some evidence
that he was given the opportunity to tender for other projectsand that he
could not reasonably take advantage d these opportunitiesbecause d the
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fact that his resources were retained on the delayed project. In formulating
adamforlossd profit, the contractor would be advisad to keep a record
d the following:

e dl tenders submitted and awarded (so that a success ratio can be
established);

e dl projectsfor which the contractor wasirivited to tender, but which were
declined or a ddiberatdly high tender submitted (thismay cover a period
d severa months before the present delayed project has overrun, since
decisions to decline new work may have to be taken in advance as soon
as the overrun is anticipated).

The former isreaively easy to illustrate. The latter may need some andy-
Ss to establish that any bids were ddliberately high. This should be poss-
ble by a bid ratio technique (asystem d recording the nett cost included in
each tender as a percentage, or factor, d the successful tender).

Example

Nett cost for congtructing a project = C, say £100000
Successful tender sum = T, say H 05000
Bid Ratio=T/ C= £105000/£100000 = 1. 05

Any tenders with a bid ratio above an established competitive bid ratio
would qudify for ddiberately high pricing. This technique may require sta-
tigicd andyssand adjustment for 'rogue’ bids and errors.

Other evidence, such as proximity d the submitted tender to the com-
petitive range d other tenders, may suffice. Further, a general analysis d
construction activity during the period d overrun may be acceptable. Limi-
tations on the contractor's bonding facility may aso be a factor.

If the contractor can demonstrate that, on the balanced probability, he
would have been ableto obtain other contractsduring the period d overrun,
that aone ought to be sufficient to establish the dam in principle. In a
United States case, the employer, the United States Government, con-
tended that the contractor was required to prove that he was capable o
taking on the extra work which he dleged was logt as a result d the gov-
ernment's dday and that he could have madea profit on it. It was held that
the contractor had produced unrebutted evidence that he could not have
taken on any large construction jolbs during the various delay periods owing
to the uncertainty d delays and limitation on his bonding capacity. The
mere showing d these factsis sufficient to transfer to the government the
burden d proof that the contractor suffered no lossor should have suffered
no loss: Capital Electric Company v. United States (Apped No. 88/965,
7.2.84) 729 F.2d 743 (1984).
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A very smple approach was adopted in Whittall Builders Company
Ltd v. Chester-le-Street District Council (supra). The judge was satisfied
that there was sufficient activity in the construction industry at the relevant
time that it was reasonable to assume that Whittall would have been able
to obtain other profitable work.

Hudson, Emden or Eichleay? Percentage to be used:
period for calculating the relevant percentage

A great dedl will depend on the nature d the delay. If the sole reason for
a particular dday is extra, or additional work, contemplated by the varia-
tion clause in the contract, it may be appropriateto use Hudson's formula
(see Vaiations, infra). If the reason for dday is breach d contract, or if

periods d delay caused by variations cannot be disentangled from periods
of dday caused by breachesd contract, it is suggested that the remedy is
by way d damages, in which case Emden’s formula is appropriate.

At tender stage, the contractor will be looking at historical data (based
on severd years expenditureon overheads and the recorded turnover for
the same periods). Some adjustment may be made for anticipated changes
in turnover in the future overheads. In any event, the percentage for over-
headsin the contractor's tender should be a redigtic estimate d the prob-
able apportionment d overheadsin the rates for the work in the contract.
The levd d profit in the tender may have no relationship whatsoever to
historical data, but it will depend on the profit (or loss) which the contrac-
tor anticipatesshould be alowed, having regard to external market factors
and operating turnover requirements. Where a postive profit has been
dlowed in the tender, and where there has been no substantial change in
the market, the Hudson formula may be fair to both parties where dday
is caused by varidions.

Where a negative profit has been dlowed in the tender, adjustment to
the percentage may be considered, particularly if the delay is out of pro-
portion to the vdue d additiona work and/or there had been an improve-
ment in the market (part Hudson, part Emden). Where the delay was not
unreasonabl e, having regard to the value d variations, adjustment for over-
heads only (ignoring the negative profit percentage) may be the applicable
solution. Thiswould depend on the termsd the contract and the circum-
stances d the case.

Where a formula is used, there may be some difficulty in deciding upon
the appropriate period to be taken for establishing the turnover and over-
heads and profit in the formula (see Figure 5.18).

Period a (prior to commencement with possible adjustment for antici-
pated changes) represents the period used for Hudson's formula

Period b (the origina contract period) represents the period used for
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Eichleay's formula (see Construction Contracts: Principlesand Policies
in Tort and Contract by I.N. Duncan Wadlace at page 128). However,
period ¢ (the extended contract period) would appear to be equdly
appropriate.

Period d (prior to commencement d the qudifying delay) would appear
to be the most appropriatefor Emden’s formula, since it is the most con-
temporary period before the percentage is distorted by the quaifying delay
(which would normally reduce turnover and increase the percentage for
overheads).

Period e (theperiod o the qudifying delay) would normally be too short
for useful figuresto be obtained and it would suffer from greater distortion
than period d.

Period f (from commencement d the qudifying dday until completion)
may beappropriatein certain circumstancesbut may besubject to distortion.

Period g (periodd overrun)is most suitablefor thelossd profit element
(sncethisis the period in which the profit ought to have been earned on
a new project). However, it is normaly too short. Profit from the nearest
year's accounts may be appropriateas a bassd assessment.

Contractors may seek to use the period which gives the most favourable
result. In practice, the nearest accounting periods which include period d
are likey to be the appropriate periods for caculating the percentage for
overheads, whilg the nearest accounting periodswhich include period e are
likey to be the appropriate periodsfor caculating lossd profit. However,
sincethe use d a formuladoes not purport to produce an accurate resullt,
it issuggested that period ¢ should be appropriate (for overheadsand profit)
in most cases. If damsare to be settled prior to such information being
available, the most recent accounting periods may have to suffice.

The accounting periods will not usudly coincide with the actual period,
in which case an adjustment may be made. For example, assuming that ¢
has been agreed as the appropriate period, the percentage overheads and
profit may be caculated as follows

Year 1 Yeax 2 Year 3 Totd
Turnover £1800000 £2000000 £2400000

x 8/ 12 x 12/ 12 x4/ 12

£1200000 £2000000 £800000 £4000000
Overheads £240000 £300000 £300000
and profit x 8/ 12 x 12/ 12 x4/ 12

£160000 £300000 £100000 £560000

% overheads  13. 33% 15. 00% 12. 50% 14. 00%

and profit
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A more accurate assessment may be made by graphical meansor by using
monthly or quarterly figures.

One pitfal when using actual audited accounts is that they may not
includeany (orthe correct) provision in them for the recovery to be realised
by payment of the clam on the delayed contract (and possibly other con-
tracts). Provisionsin previousyears accounts may have been under or over-
estimated and amounts received in the years used for calculation may distort
the real figures. Adjustment may be possible if good management accounts
are kept. However, unless there are unusua circumstances, it is suggested
that these factors will be self-compensating in the long term.

It has been said that a formula produces a result which includes over-
heads and profit on the overheads and profit included in the contract sum.
However, thisis not the case if the overheads and profit are expressed as
a percentage d the turnover income (and not annual cost), as can be seen
from the following example:

Annud cogt d dl projects = £60000
Overheads and profit = £5000

Annud turnover = £65000
Overheads and profit =8.333%d cod or

7.692%d turnover

Contract um o ddayed project = £345000

Less overheadsand profit (7.692%)= £26537

Cog d ddayed project = £318463

Origind contract period = 300 days

Period d dday =70 days

Overheads and profit during period of delay (using contract sum and over-
heads and profit as percentage o turnover income in the formula)

7.692 (345000
~7100 * 300 days

Overheads and profit during period of delay (using contract cost and over-
heads and profit as percentage o annual cost in the formula)

8.333 318463
~7100 * 300 days

Thisexample illustratesthat there is no mathematical problem when the
percentage for overheads and profit included in the tender is the same as
the average percentagefor overheads and profit on dl projects. Adjustment
may be necessary if different percentages are evident (aswill amost cer-
tainly be the case using Emden’s formula). If thisisso, it isa simple matter
to convert the percentages so that they are expressed as a percentage of
cost, in which case the formula becomes:

x 70 days = £6192

x 70 days = £6192
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Overheads % « Contract cost
100 Contract period

X Period d delay

In most cases the traditional use d the formula will be sufficiently accu-
rate. Only where there is a significant difference between average profit
and the profit on the delayed project will any adjustment be necessary.

A formula may also produce a suspect result (over-recovery)if the delay
being consdered is at the end d a project, when most d the work has
been done and few key resourcesare retained on site. The opposite (under-
recovery) may occur when the delay takes place during the peak months
and the maximum resources are on site. All d the resources should earn
a contribution to the overheads and this can be catered for by sensble
adjustmentsto the formula. For example, the following factor may be suit-
able in some circumstances.

Fe Vdued work done per day during period o delay on contract
~ Averagevaue d work done per day during total contract period

Amount o overheads (and profit)= Normal formula result X F

An dternative would be to examine totd costs d dl projects, the cost
d the delayed project and actual overheads during the period d delay
(smilarto Eichleay). This could be ascertained by monthly records. For an
example (seedso Fgure 5.19):

Totd cost d dl projects, March and April = £160000
Totd head office overheads, March and April = £12000
Cost d delayed project, M:f%é\gd April = £30000
_£ — 7500
Overheads percentage= £160000 X 100 =7.50%
Overheads dlocated to ddayed project during March and April =
£30000 x 7.5% = £2250
45

Overheadsduring 45 days delay =£2250 x - £1660

Head office overheads were considered in the case d Property and
Land Contractors Ltd v. Alfred McAlpine Homes North Ltd (1996) 76
BLR 59. JCT80 conditions applied with some amendments. The contrac-
tor was ingructed to suspend the works which led to a dam being sub-
mitted in the dternativefor head office overheads. The matter was referred
to arbitration.

The dam was based upon the gpplication & Emden’s formula. The
contractor usudly undertook only one mgor project at any one time. A
second project at Tollerton was planned and it was agreed that the con-
tractor intended to carry out this development for its parent company after
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F gure 5.19 Overheads and profit based on monthly accounts during period of delay
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completing the current project (thesubject o the claim). It wasclaimed that,
due to the postponement, completion d the work was delayed from 20
May 1990 until 25 November 1990, and that the dlay prevented the con-
tractor from carrying out the second project at Tollerton. The contractor
cdamed that, due to the overrun, he log an opportunity d carrying out
the second project which would have contributed to overheads. Emden’s
formulawasemployed asa meansd ca culating the head officeoverheads.
This argument was rejected by the arbitrator, who was not convinced that
the suspension resulted in the contractor being unableto work at the second
project or elsewhere.

The contractor's aternative clam was for the recovery d head office
overheads actudly expended. The arbitrator was satisfied that the head
office costs were related to the works for the delay period. The contrac-
tor's method d caculation wes

'to extract from the company's account the overhead costsexcluding fixed costs
not related spedificaly to progresson the site (i.e. directors remuneration, tele-
phone, daff sdaries, general adminigtration, private penson plan, rent, rates,
light, heat and cleaning and insurance to express such annual costs as weekly
averagesfor both 1990 and 1991, and multiply the resulting weekly averages
by the period d overrun in each year and thus produce a figure referred to as
LC)).Y

The total overheads for the period d dday and to be dlocated between

the delayed project and other work being undertaken at the sametime was
cdculated as follows

Vdued work at Shipton

o vae d wok X Total overheads(C)= Amount daimed

The above formula contains a variant d the Eichleay formula and the
method described using Figure 5.19.

The employer argued that the arbitrator had erred in lav because he had
awarded costs which would have been incurred by the contractor in any
event and could not thereforebe classed as direct loss and expense.

The court found in favour o the contractor with the following
observations:

‘All these obsarvations like those d Lord Lloyd in Ruxley, d ForbesJ in Tote
and Lyle, and d Sir Anthony May in Keating dl suppose, either expresdy or
implicitly, that there may be some lossas a result o the event complained of,
so that in the case d dday to the completion d a congtruction contract there
will be some "under recovery" towardsthe cost o fixed overheadsas a result o
the reduced volume o work occasioned by the delay, but this state o affairs
must d course be established as a matter o fact. If the contractors overdl bus-
ness is not diminishing during the period d delay, so that where for example,
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asareut d an increexein the vdume d wak on the contract in quegtion
aidng from vaiation etc., or for other reasons, there will be a commensurate
contribution towards the overheeds which offsets any supposed loss or if, asa
reslt d other work, thereis no reduction in overdl turmover o thet the cost d
the fixed overheads continues to e ma from other sources, there will be no
loss attributable to the dday.’

It will be seen from Figure 5.17 (suprad) that by comparing anticipated
turnover (b-b) with actual turnover (e-e)on a delayed project, the volume
d work ought to fdl below the anticipated turnover. That is precisely what
the court was saying in the above observation.

Problems occur when the cause d dday is a suspension order which
applies to the whole, or a substantia part d the works. It is sdf-evident
that the above method would produce a result d zero if dl o the works
were suspended and no costs were dlocated to the project. Neverthdess,
fixed head office resources would have to be covered by a contribution
from the delayed project. It is possble that no management time would in
fact be spent on the ddlayed project. However, this does not mean that
more effective management time is spent on other projects. Management
resources would not be expended on the ddlayed project (so, in theory,
there would be no cost which could be dlocated to the delayed projects)
thereby making it impossible to judify a daim based on costs as required
in Tate & Lylev. GLC (supra).It must be reasonable to argue that the loss
d contribution to overheads should be recovered from the delayed project
on the grounds that the contractor's head office resources could not earn
the shortfall in contribution on any other project.

Numerous variationsto the recognised formulae may be appropriate. In
Finnegan v. Sheffield City Council (supra), the contractor argued (unsuc-
cessfully) that the percentage to be used in the formula should be based on
a notiona contract and the contractor's direct labour cost (excluding su
contractors).

In summary, it is suggested that, unless there are compelling reasonsto
modify one d the formulae, no adjustment should be necessary when cd-
culating the loss d contribution to overheads (and profit). In most cases,
Emden’s formula, or Eichleay's formula, are preferable to Hudson's
formula

Adjustment for overheads and profit in variations

Many practitionersargue that any recovery d overheads and profit in vari-
ationsshould be deducted from the overheadsand profit induded in aclam
for prolongation. This may be the casein theevent d dl d the variations
being the cause d dl o the period d delay. It may not be the case where
some (or dl) d the variations can be executed within the contract period
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or they do not cause delay. (Seedso The Presentation and Settlement
of Contractors Claims by Geoffrey Trickey at pages 127 and 128.)

For example, if variationswere executed during a period when therewas
no delay, the contractor would be paid for them at rateswhich would include
additiona overheads and profit. If the contract was to complete on time,
no adjustment would be made (butsee Variations, infra). Therefore, if (after
completion d dl varied work) there should be dday for another reason
(suchassuspension),the overheadsand profit recovered for thisdday (using
a formula) would be the appropriate measure d damagesfor the period of
suspension and should stand on its own without adjustment for the over-
heads and profit recovered in the variations. Similarly, if variationsare exe-
cuted concurrently with other recoverable ddays, if it can be shown that
they could have been incorporated within the contractor's programme (in
the event that the other recoverable ddays did not occur) then they may
aso be discounted and no adjustment made.

In short, any variationswhich do not cause the dday which isthe subject
d the prolongation dlam may be ignored when making any adjustment for
overheads and profit. Conversdly, if a variationisthe cause d a dam for
prolongation, an adjustment should be made.

However, if Emden’s formula has been used to caculate the overheads
and profit during the period d prolongation, the percentage to be used in
the adjustment may not be the same as that usad in the formula. It should
be that percentage which was included in the contractor's tender.

Adjustment for non-recoverable delays

Some delays, such as exceptiondly adverse weather conditions, do not
qudify for additiona payment. Where such delays occur in isolation, it isa
smple matter to ignorethe period o delay in any caculation d prolonga
tion costs (seeFigure5.20). Wheresuch delaysoccur in paralel with recov-
erable delays, reimbursement will depend on the particular circumstances
d the case (seeConcurrent delays, infra).

It should be remembered that where a contractor has been forced into
a period d adverse westher by a variation, or other quaifying recover-
able dday, it may be entitled to reimbursement (Fairweather v. London
Borough of Wandsworth, supra). In these circumstances the adverse
weather conditions need not be exceptiona in order to qudify for an exten-
sion of time and additional payment.

Concurrent delays

A single cause d delay often presents no problem when deding with pro-
longation dams. However, in practice, many delaysoccur at the sametime.
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Previousexamples have illustrated the difficultieswhich arise when consid-
ering extensions o time in such circumstances. The situation is far more
complicated when deciding whether, or not, the contractor is entitled to
additional payment. There are no easy solutionsto thewide variety o prac-
tica problems which arise when more than one cause o delay is affecting
the progress  the works at the same time. Some delays will quaify for
additional payment, whilst others, such as adverse weather conditions
(which may qudify for an extension o time) and culpabledelay by the con-
tractor, will not normally qudify for additional payment.

Contractors are unlikely to offer any concession for concurrent delays
when putting forward a claim for prolongation. They cannot be blamed for
that (see Negotiation - Chapter 8). The following notes assume that the
author of the clam isimpartia and is attempting to establish what is rea-
sonable reimbursement in the circumstances.

The law applicable to the rights o the parties to damages in the event
d concurrent delay is complex. In Keating on Building Contracts, fifth
edition (pages 193-197), the author discussesthe various options which
may apply, taking the view that whilst the law appearsto be unclear, inthe
majority of cases, thedominant cause d delay should be the decidingfactor.
This has been established in cases of exception clauses used in policies of
insurance: Leyland Shipping Company v. Norwich Union Fire Insurance
Society [1918] AC 350. It does not appear to be applicable to contracts
generally. However, this may sometimes be the case where the facts
are clear and the interaction o the various delaysare relatively smple to
determine.

It is submitted that the ‘dominant delay' principle is generally inappro-
priate for the majority o construction delay claims (withsome exceptions).
This appearsto be supported by the judgement in the Fairweather case.
If the responsibility for delayscan be divided according to the circumstances,
apportionment may be appropriate. If it is impossible to disentangle the
causes and effects of the delays, the claim may fail entirely: Government
of Ceylon v. Chandris [1965]) 3 All ER 48. If the competing causes o
delay are in parallel, only nominal damages may be appropriate: Carslo-
gieS.S. Co. v. Norwegian Government [1952] AC 292.

Thefollowing guidelinesmay be applicablein circumstanceswhere more
than onedelay isaffecting the progressd’ the worksduring the same period
d time:

e where the non-recoverabledelay is on the critical path and the qudlify-
ing recoverable delay is non-critical, no reimbursement should be
permitted;

e where the non-recoverabledelay is non-critical and the qualifying recov-
erable delay is on the critica path, reimbursement should normally be
permitted;
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e where both (qudifyingand nonqualifying) delaysare critical, then so far
asthey are o the same duration, no reimbursement should normally be
permitted;

e where a qualifying recoverable delay occurs first, followed by a non-
quaifying delay (both delays being on the same or paralle critica paths
- see Figure 5.21), there isan argument to support the view that reim-
bursement should be permitted;

e wherea non-recoverabledelay occursfirg, followed by a qualifyingrecov-
erable delay (both delays being on the same or parallel critica paths),
there are grounds to argue that no reimbursement should be permitted.

There may be circumstanceswhich merit a departure from the above guide-
lines. For example, the greater part of the contractor's management and
supervisory saff may have been retained on site to deal with a complex
variation which has caused a delay d lesser duration than a concurrent
period o exceptionally inclement weather. If it can be shown that the con-
tractor's staff could have been released at an earlier date (had there been
no variation), then reimbursement may be permitted notwithstanding the
concurrent non-recoverabledelay.

The above guidelinesshould not affect the contractor's rightsto recover
time-related costs which are exclusvely in connection with an activity which
has been delayed by the employer (such as the cost o supervisory dtaff
wholly employed on the section of work which has been delayed by the
employer).

Delayed release of retention

When a project is delayed, the certificateswhich release the retention held
by the employer are also delayed. The delay in issuance d the necessary
certificateswill give rise to a claim for finance charges on the retentions for
the period o delay. Allowance will have to be made for non-recoverable
delays.

5.9 Disruption and Loss of Productivity

The term ‘disruption’ when used in the context o construction and
engineering claims includes any one or a number o the following
considerations:

e delays to individua activities (whether, or not, such delay caused
completion of the works to be delayed), thereby causing manpower
to be retained over a longer period to execute the same amount o
work;
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e changed sequence d working arising out d delays to individud activi-
ties, thereby causing the effectiveuse d manpower to be interruptedand
disturbed so that no production takes place during such interruption and
lower production occursin the initid stagesd the activity to which the
manpower has redeployed;

e interruption and disturbance to other secondary activities (not directly
affected by the cause d disruption) caused by delay to the affected activ-
itiesor changed sequenced working so that lower productionisachieved
in carrying out these secondary activities,

o idle(or nonproductive)time caused hy rescheduling and out-of-sequence
working, thereby adversdly affecting the progressd the work;

e congestion in sections d the work to which rescheduled manpower
is transferred, thereby affecting productivity and progress d the
work;

e genera lossd productivity due to work being done piecemedl.

The following authoritiesand referencesrefer to disruption under a number
d descriptions.

(@ Many serious breaches or substantial variations may involve neither
dday nor disturbance beyond their immediate direct cost. They may
not be on the criticad path d progress, so overal delay will not be
involved. They may take placeat a timewhen prompt action and direct
expenditureby the contractor can avoid any disturbanced the remain-
ing work. Nevertheless, even where overdl ddlay is not involved, there
will often be serious disturbance d the contractor's internal pro-
gramme. This is particularly true d information or access breaches.
Even in the absence d immediate direct costs, labour cannot be sud-
denly hired or fired, specific tasks cannot be suddenly stopped and
restarted, and labour and plant cannot be moved backwards and for-
wards across the site, without an often substantial generd lossd pro-
ductivity. Thiswill expressitsdf, d course, in a generally heavier labour
and plant expenditure, relative to actua work done. This may result
from the particular plant and labour force being engaged for a longer
period, or the recruitment d additiond plant and labour to avoid or
recover delay. Theoretically, in reaching a decison as to which course
to follow, a contractor e to pre-plan will weigh the effect on his
extended time-related costs if there isto be a delay, against the poss-
by margina economic advantage o increasing his plant or labour force
— it may be reasonably assumed that he will have endeavoured to opti-
mise productivity when planning his origina plant and labour force, so
that an increasein it may not be economica in termsd production.’
[Construction Contracts. Principles and Policies in Tort and Con-
tract by |. N Duncan Wadlace (p. 124, para. 8-23)]
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'Loss d productivity or uneconomic working

Thisis a head d dam sometimes made where there has been dday
in completion or disturbanced the contractor's regular and economic
progress even though, on occasions, the ultimate delay in completion
issmdl or does not occur.’

[Keating on Building Contracts, fifth edition by Sr Anthony May
(p. 212)]

‘A dam for the effect d an event upon the contract works themselves
which does not necessarily involve a delay in completiond the works.
Thisisa disruption daim and can arise even where the works are com-
pleted within the contract period.'

[Problemsin Construction Claims by Vincent Powel-Smith (p. 3)]

'Dday and disruption can lead to increased expenditure on labour and
plant in two ways. It may be necessary to employ additiona labour and
plant or the existing labour and plant may stand idle or be under-
employed. The latter is sometimes referred to as "loss of productiv-
ity".” [Emphasis added]

[Building Contract Claims, second edition by Vincent Powdl-Smith
and John Sims (p. 139) (p. 161 in the third edition)]

The principa elementsaccompanying and/or causng disruption are:

Rescheduling and out-of-sequenceworking.

Causesd disruption which interrupt individua activities (such as late or
incomplete information, variations or change orders, design errors and
other mattersfor which the employer is responsible) may sometimes be
absorbed within the original programme or scheduled work. Thisis par-
ticularly the case where the affected activitiesare not on the critical path
and/or the number d dternative ‘work-faces is sufficient to facilitate
relocation o resources from the affected activity to a location where
there is other work capable d being done (by the relocated resources)
without affecting other trades or the overdl programme or schedule
due to the extensve numbers o alternative work-faces becoming
available.

However, as the ingd|lations become progressvely completed, the number

d

alternative work-facesdecrease, bringing about an increasein logt or idle

time, additiona supervison and consequential effects on other trades, dis-
ciplinesand activities. As the available alternative work-faces decrease and
the consequentia effects on other trades, disciplinesand activitiesintensfy,
the result may be to causeloss o productivity and actual delay to the pro-
gramme or schedule d work, whether or not the origind causes d dis
ruption are on the critica path.
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Loss of productivity

The authorities and references cited above confirm the view that dis-
ruption or dislocation invariably brings about a loss o output or loss of
productivity.

A claim for lossd productivity will usudly arise out of:

e the employer's default or breach of contract;

e matters expressly permitted under the contract (such as variations or
change orders and suspension orders);

e matters for which the employer has given an indemnity or has agreed
to reimburse the contractor therefor.

‘Loss of productivity' is recognised as a vdid head o clam:

'While this [lossd productivity] is dearly an dlowable head o claim, it can be
difficult if not impossible to establish the amount d the actua additional expen-
diture involved.

[Building Contract Claims, second edition by Vincent Powel-Smith and John
Sims (p. 139) (p. 161 in the third edition)]

In order to illustrate the effects of disruption and/or loss o productivity it
may be necessary to establish that a planned orderly timing and sequence
o events wasaffected by causes within the employer's control to the extent
that the contractor was prevented from carrying out thework in the planned
orderly timing and sequence. The planned sequence may not be that which
was envisaged at tender stage. The project manager may have planned an
alternative sequence and this should be the basisd comparison. It may not
be necessary to show that there was delay to any activity or that the com-
pletion date has been delayed.

Much has been written about the contractor's rights to additional
payment in the event o delay when the contractor's programme shows
early completion: Glenlion v. Guinness Trust (supra). Whilst thisissuewas
not decided, the judge referred to two authorities d importance:

'In regard to clams based on dday, litigious contractors frequently supplied to
architects or engineers at an early stage in the work highly optimistic pro-
grammes showing completion a considerable time ahead d the contract date.
These documentsare then used (a) to judtify alegationsthat the information or
possession has been supplied late and (b} to increasethe dleged period o delay,
or to make a ddlay dam possible where the contract completion date has not
in the event been extended.'

[Hudson's Building and Engineering Contracts, tenth edition, p. 603]

and

‘. . . Sometimes contractors at the commencement o or early in the course d
a contract prepare and submit to the architect a programmed works showing
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completion at a date materially beforethe contract date. The ar chitect approves
the programme. It isthen argued that the contractor has a daim for damages
for failure by the architects to issue ingructions at times necessary to comply
with the programme Whilg every case must depend upon the particular
express terms and circumstances, it isthought that the contractors argument
isbad; . . ." [Emphads added]

[Keatingon Building Contracts, fourth edition, First Supplement]

Example

If,for example, the ddlay of fiveweekson bar D (see Figure 5.5)was caused
by a suspension order issued immediately upon commencement o the
works, the contractor would be entitled to clam the non-productive costs
o its site establishment and overheads during the period o delay. These
costs would not have been incurred (or they would have been productive
costs) if the suspension order had not been issued. Smilarly, if the delay o
four weeks on bar E (see Figure 5.5) was caused by a variation, the time-
related costs and any disruptive element o cost would be recoverable as
part o the value d the variation. These arguments are vdid whether, or
not, the delays caused the completion date to be extended. These prob-
lems appear to have been contemplated by the judge at page 104 o the
report: It is unclear how the variation provisions would have applied.’

Whilst the majority o costs claimed are likely to be time-related, they
areclaimedfor disruptionrather than prolongation. The Glenlion case does
not appear to affect the contractor's rights to clam in the appropriate
circumstances.

The Glenlion case prompted numerous articles and exchanges d corre-
spondence in the technical and lega press on the subject of delayswhen
the contractor's programme showed early completion. There appeared to
be two equal schools o thought, the first supporting the judgement (some
adamant that it was aso the death o similar clams for recovery of
additional costs due to the delay) and the second being critical o the deci-
sion, especidly with regard to the recovery o additional costs (which
Glenlion did not decide). The following commentary may put the debate
to rest.

In Ovcon (Pty) Ltd v. Administrator Natal 1991 (4)SA 71, thecontract
provided for completion o the work within fifteen months. The contractor,
however, contemplated completion d work within eleven months. The con-
tractor had calculated itstender on that basisand prepared a progress chart
showing completion in eleven months. The progress chart wasapproved by
theemployer asrequiredintermsd theBillsd Quantities. Completion o the
work wasdelayed by theemployer through theissued variations. Despitethe
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delay, the work was completed within the fifteen months but not within the
eleven monthscontemplated by the contractor (seeFigure5.6- supra). The
contractor's prolongation claim for recovery o additiona expense or loss
caused by the delay (additiona P & Gs)was rejected by the court. It washeld
that acceptance by the employer of the progress chart did not impose any
obligations on the employer and the contractor was not entitledto claim for
delays. The contract provided for completion within fifteen monthsand, had
the contract taken the full fifteen months (assumingno variations had been
issued),it must be presumed that the contractor had included al theexpenses
associated with the period.

The arguments put forward on behaf o Ovcon for a prolongation clam
appeared to missthe point entirely. The contract had not been prolonged
as Ovcon had completed within the contract period. Based on the law in
South Africa (and in the UK), the decision appears to be at odds with the
principlesdf assessing damages for breach o contract:

"The sufferer by such breach [of contract] should be placed in the postion he
would have occupied had the contract been performed, so far as that can be
done by the payment o money and without due hardshipto the defaulting party.'
[Victoria Falls and Transvaa Power Co Ltd v. Consolidated Langlaagke
Mines Ltd (1915)AD at p. 22]

The presentation of Ovcon's case by way of a general prolongation claim
possibly took the judge'seye off the bal with respect to the cause and effect
d the delays which occurred. For example, if the employer faled to give
possession of thesite for several weeks, the contractor would haveincurred
loss and expense which it would not otherwise have incurred save for the
failureto give possession. The payment of lossand expense to Ovcon would
only have put Ovcon back in the position in which it would have been had
there been no default by the employer. If each delay had been looked at
individudly in thisway, perhapstheforce d the argument would have per-
suaded the court to adopt a different view.

Further, although reference was made to various authorities, counsel for
Ovcon informed the judge that no case law on the topics could be found.
However, various cases and authorities addressed this topic, and reference
to those cases and authorities may have assisted in obtaining a decision
which would be consistent with the principles for assessing damages for
breach o contract (supra).

Firgly, the English case d Glenlion Construction Ltd v. The Guinness
Trust (supra)only dealt with extensions o time and it is no surprise (inthat
case) it was decided that extensions d time could only be granted if the
delay caused the completion date to be delayed. That isto say, the exten-
sion should not be granted merely because the planned (earlier)date had
been delayed. However, the Glenlion case did not address the matter o
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lossand/or expense caused by the delay. The judge did venture to say: ‘It
is unclear how the variation provisons would have applied,’ In both the
Ovcon case and the Glenlion case, reference was made to Smilar author-
ities and, in addition, to Keating on Building Contracts. In the edition
referredto in these cases (theSupplement to thefourth edition), Keating
states:

'Whilg every case must depend upon the particular express termsand circum-
stances, it is thought that, upon the facts set out [in Welsv. Army and Nauy
Co-operativeSociety (1902)86 LT 764] the contractor's argument is bad; and
that isthe case even though the contractor is required to complete "on or before'
the contract date. . . Thereis no authority on this point.'

However, in thefifth and sixth editions o Keating (which post-date both
cases), the author goes on to say:

'Where the programme date is earlier than the Date for Completion stated in
the Contract, it may be that some direct loss and/or expense may be recover-
able on the grounds o disruption. However, provided that the contractor can
dill complete within the Contract Period, he cannot recover prolongation costs.'
[Glenlion Construction Ltd v. The Guinness Trust]

It is important, therefore, to distinguish between prolongation costs (costs
d overrun beyond the contract completion date) and disruption costs (costs
aisng as a result  deays and/or disruption caused by the employer
whether, or not, such delays caused completion to be ddayed beyond the
contract completion date). Counsel for Ovcon did not appear to make this
digtinction on a case-by-case bass

It appears, therefore, that in the appropriate circumstances, the door is
open to dam direct loss and/or expenseif delays occur but do not neces-
saily endanger the contract completion date, and that may include time-
related costs which would not have been incurred save for the delay.

Secondly, as to there being no authority on the point (quoted both in
the Ovcon case and referred to in Keating in the Glenlion case), thistopic
has been addressed on severa occasionsin the United States:

'‘Cogts are no less damaging merely because they occur fortuitoudy before a
contract deadline rather than after.’

[Sun Shipbuilding & Dry Dock Co v. United States Lines Inc. 76 US C.Cls
154 (1932)]

"The Government may not hinder or prevent earlier completion without incur-
ring ligility.’
[John F Burke Engineering and Construction, ASBCA No 8182, 1963 BCA|]

'Whilg it is true that there is not an "obligation” or "duty" o defendant [owner]
to ad a contractor to complete prior to the completion date, from this it does
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not falow that the defendant may hinder and prevent a contractor’s early com-
pletion without incurring ligbility. It would seem to make little differencewhether
the parties contemplated early completion, or even whether the contractor con-
templated an early completion. Where the defendant [owner] is guilty o "delib-
erate harassment and dilatory tactics' and a contractor sufferslossasa result d
such action, we think that the defendant is lidble!

[Housing Authority v. E W Johnson Construction Co 573S W 2d at 323]

Some US cases address other relevant matters;

"The contractor must demonstrate that its planned schedule for the early com-
pletion d its work was both reasonableand attainable.’
[Owen L Schwam Construction Co ASBCA No 22407, 79-2 BCA (CCH)|

'It is not necessary for the contractor to communicateitsintent to finish early to
the owner.’
[Sydney Constructions Co No 21377, 77-2 BCA (CCH)]

In most situations, it isnot the programme which isrelevant. The contractor
must show that his progress was affected and that he suffered loss and/or
expense thereby.

It is submitted that the Ovcon decision was wrong in the light of the
arguments set out above. A contractor is entitled to loss and/or expense
if the employer causes delay or disruption to the contractor's progress,
whether or not the programme showed early completion and whether or
not the contractor finished after the contract completion date. However, it
isimportant to consider the facts o each case very carefully as there may
be some compelling reasons, in some circumstances, to take a different
view.

Evaluation of loss of productivity

It is universdly recognised that the evduation of the additiona costs
arising out o lossd productivity is difficult, f not impossible, but that this
should not be a bar to a claim for reimbursement of these additional costs
where loss d productivity can be demonstrated. Leading authorities have
said:
".. . however, the classc element in a contractor's dam which givesrise to most
difficulty arises where dday in completion or disturbance o economic working
has been caused, whether by the owner's breaches d contract, or by late or
numerous variations. Either d these can be present by themselves, though often
they will be present together. . ..’
[Construction Contracts: Principlesand Policiesin Tort and Contract by |.N.
Duncan Wallace (para8-10 at p. 115)]
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‘A reasonably efficient contractor should be ableto establish actua costsincurred,
but it will clearly be impossibleto prove asa matter d fact what the costswould
have been had the dday or disruption not occurred. . .

‘... All that can be sad is that the architect or quantity surveyor must do his
best to arrive at a reasonable conclusion from whatever evidenceis available. In
our view, it must be a reasonable assumption that some loss will have been suf-
fered in these respectswhere dday or disruption has occurred and the architect
or quantity surveyor cannot resst making some reasonable assessment smply
on the grounds that the contractor cannot prove in every detal the loss he has
suffered.’

[Building Contract Claims, second edition by Vincent Powel-Smith and John
Sims (pp. 139-140) (p. 162 in the third edition)]

See dso Woad v. Grand Vdley Railway Co (infra).
A number d methods d assessing or estimating the cost o lost pro-
duction(lossd” productivity) have been used with varying degreesd success.

Comparison of actual costs with allowancein the tender

This method is based on the differencein actud expenditure on manpower,
according to the contractor's labour records, with the manpower alowed
in the tender, after making adjustmentsfor variationsand inefficiency. This
method is put forward as a possible means d assessment by a number of
authorities:

"There can be no custom or general rule because the loss will vary in each case.
A better starting point is to compare actua labour costs with those contem-
plated.? Thus a particular activity or part d the works is taken and, where the
contract price can be ascertained, as by referenceto the priced bills the labour
element is extracted. Thisis a matter for experienced surveyorsand is done by
taking the unit price and applying constants which are generaly accepted in the
trade. From the contractor's records the actua labour content for the activity or
part is extracted. From the difference must be deducted any expenditure upon
labour which was not caused by the breach, e.g. delay or disturbance caused by
bad westher, strikes, nominated sub-contractorsor the contractor's own ineffi-
ciency. If the origind contract price was arrived at in a properly organised com-
petition or as the result d negotiaion with a skilled surveyor acting on behdf
of the employer, the adjusted figure for the difference is some evidence o loss
d productivity.

*Such an approach was adopted in Whittall Buildersv. Chester-le-Street Dis
trict Council (unreported).
[Keatingon Building Contracts, fifth edition by Sir Anthony May (p. 212)]

The case cited in Keating — Whittall Builders v. Chester-Le Street
District Council (unreported) - is mideading, as it suggedts that the
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method o comparing actual costs with the tender was used and accepted
in this case. However, that is not so (see commentary on this case,
infra).

Legd acceptance d thisapproach has been mixed. In London Borough
of Merton v. Stanley Hugh Leach Ltd (1985)32 BLR 51 it was hdd that
no evidence was availableto support such a contention and that the result
was too speculative.

However, in Penuidic Contracting Co. Ltd v. International Nickel
Co. of Canada (1975) 53 DLR (3d) 748, the Supreme Court d Canada
upheld the lower court's decison to accept the difference between the
contractual sum per ton d balagt (ina track for a railroad) and the larger
sum which was attributable to the adverse conditions caused by the
employer'sbreach d contract. The court was impressed by the decison in
Wood v. Grand Valey Railway Co (1916) 51 SCR 283, where DaviesJ
sad:

It was dearly impossble under the fads o that case to estimate with anything
approaching to mathematical accuracy the damages sustained by the plaintiffs,
but it seemsto meto be clearly laid down there by the learned Judgesthat such
an impossihility cannot "relieve the wrongdoer o the necessity d paying
damagesfor his breach d contract" and that on the other hand the tribund to
estimate them whether jury or Judge must under such circumstances do "the
best it can" and its conclusion will not be set aside even if "the amount of
the verdict is a matter of guess work™.' [Emphasisby the Supreme Court of
Canada)

In Construction Contracts: Principlesand Policiesin Tort and Contracts
by [.N. Duncan Wallace, the distinguished author respectfully submits that
the decison d the Court d Apped (which rgected the bass d assessing
damagesaccepted by the lower court and ultimately upheld by the Supreme
Court) is to be preferred, but the author goes on to say that there is no
evidence that the author's reservations were canvassed in evidence or
argument.
Acceptance d this method, it is submitted, will depend on:

e to what extent the cause and likdy effects are supported by evidence to
satisfy the requirement to prove the extent d the loss 'on the balance
d probability’;

o Whether the dam arose out d a breach d contract or under one of the
provisonsd the contract.

Perhapsthe courts may be persuaded to accept this method in the case of
breach o contract but may be less willing in the case d such additiona
costsarisng out d variationsor change orders. Each case must be viewed
on its merits.
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Assessed percentage addition on disrupted work

The method d adding a percentage on to the direct costsd |abour or plant
is perhaps the most common in construction and engineering contracts.
Arbitrary additions are unacceptable:

'‘Some contractors add an arbitrary percentage to the contemplated |abour costs.
It is difficult to see how this can be sustained.’
[Keating on Building Contracts by Sir Anthony May (p.212)]

Where no other method is possible, caculations based on sound reasoned
assumptions may be acceptable, depending on the circumstances.

In the United States, the Armed Services Board d Contract Appedls
(ASBCA) accepted a 25 per cent inefficiency for winter work: Appeal of
Pathman Construction Co ASBCA 14285, 71-1 B.CA. (CCH) 8905
(1971) - Construction Delay Claims by Barry B. Bramble and Michad T.
Callahan at p.199 (p.3-56in the third edition).

Comparison of output or productivity with previous or
other projects or industry statistics

Where the contractor keeps records d output and productivity on Smilar
projects, comparison o output or productivity on the affected project
with that achieved on unaffected projects may be a basis for assessment.
Alternatively, published industry statistics may be a guide for comparison.

This method does not take into account different (and sometimes
unique) circumstancesin any individud project or the difference in man-
agerial supervisory or organisational skills employed on the affected
and unaffected projects. Neverthdess, this method may be an acceptable
bas's in some circumstances and may be used in addition to the other
methodsdescribed above asa meansto support other cal culaionsor assess-
ments.

In Construction Delay Claims by Bary B. Bramble and Miched T.
Callahan at p. 201 (pp.12-69 to 12-70 in the third edition), the authors
cite 'Effects o Job Schedule Ddays on Construction Costs issued by the
Mechanica Contractors Association d America, at 7 n.124’:

‘Successful contractors have learned to predict with considerable accuracy the
number o man-hours that would normally be expended by their production
workers to accomplish the tasks to be performed if conditions remain as
expected at the time estimates are prepared. Mogt contractors have performed
similar work many times in the past and have kept records of man-hours
expended to accomplish various tasks. In addition, reference manualsindicating
average timesconsumed for awide variety o tasksare used as estimating guides.
Individua contractors can add or subcontract percentage factors to the average
times to dlow for circumstances they expect to encounter on a given project
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which differ from those encountered on previous projects or those on which
industry averagesare based.'

Comparison of output or productivity during known
disruption with output or productivity when little or no
disruption occurred

This method takes into account what productivity the contractor could (and
did) actudly achieve when dlowed to execute the work normaly, and the
actua productivity when the work was affected (disruptedor didocated) by
the causes relied upon by the contractor to judify his clam.

Apart from simultaneous contractor defaults during the period of dis-
ruption or didocation (which had not aso been evident during the period
when the work was not affected), this method overcomesdl d the prob-
lemsassociated with any d the other methodsmentioned (includinggeneral
contractor inefficiency). That is to say, if the contractor is generdly ineffi-
cient over the duration d the project, this factor is taken into account in
the direct comparison d productivity, but if a new element d contractor
inefficiency is introduced during the affected period (such as changes in
supervison and/or labour force), then this new inefficency must be
addressed by making appropriate adjustments to the results obtained by
direct comparison d productivity.

This method is put forward in Emden’s Building Contracts and Prac-
tice, eighth edition, Volume 2 by S. Bickford-Smith (p.N/45):

"Initially, a period is examined when the contract was running normally, and the
valueof work doneduringthat period isassessed and then divided by the nunber
of operativesand/or itemsaof plant on site. The figure thus arrived at is com-
pared with the same figure calculated for the period of delay or disruption, and
the comparative figuresare then used to calculate the amount of loss.'

In Problems in Construction Claims by Vincent Powdl-Smith (p.112)
the digtinguished author expresses doubt about the legd basis d this
method. Theauthor doesnot, however, makereferenceto the cased Whit-
tall Builders Company Ltd v. Chester-le-Street District Council (infra),
in which this method was dearly accepted. It is possble that the author
missed the fact that the Whittall case dedlt with this issue (asit was more
widdy referred to in connection with head office overheadsto which the
author referred e sawhere), sincethe lack d any referenceto it with respect
to disruption clams (to criticise or support the decision) is inconsistent
with the otherwise meticulous reference to the latest cases throughout the
author's publication.

This method was approved in Whittall Builders Company Ltd
v. Chester-le-Street District Council (1985) unreported. Mr. Recorder
Percivd QC said:
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‘... Thereforel take the view that thetotd paid to the men employed, whether
by wages or bonus, should be taken as the cost actudly and properly incurred
by the plantiff for [abour in pursuance d the contract up to theend d Novem-
ber 1974. Clearly the consequence d the defendant's breaches was that the
plaintiff received much less vdue for that expenditure than he would have done
if there had been no breaches. . .

‘. .. Severa different approacheswere presented and argued. Mogt & them are
highly complicated, but there was one smple one - that was to compare the
vadue to the contractor to the work done per man in the period up to Novem+
ber 1974 with that from November 1974 to the completiond the contract. The
figuresfor this comparison, agreed by the expertsfor both sides, were £108 per
man week while the breaches continued, £161 per man week after they ceased.
It seemed to me that the most practical way o estimating the loss d produc-
tivity, and the one most in accordancewith common sense and having the best
chanced producing a red answer wasto takethetota cost o labour and reduce
it in the proportionswhich those actud production figures bear to one another
- i.e. by taking one-third d the total as the vduelost by the contractor.

| asked both Mr. Blackburn and Mr. Smmsif they conddered that any o the
other methods met those same tests as wdl as that method or whether they
could think d any other approach which was better than that method. In each
case the answer was no. Indeed, | think that both agreed with me that that was
the most redigtic and accurate approach d dl those discussed.

The above case isillustrated in Figure 5.22.

In General Insurance Co of America v. Hercules Construction, 385
F.2d 13 (8th Cir 1967), productivity and costsduring the period when there
were difficultiesin delivery of pre-cast units (February 12 until May 6) were
compared with productivity and costs during the period when pre-cast units
were delivered in substantially proper sequence with minimal fabrication
deficiencies (after 6 May). The increase per unit that it cost Hercules was
then multiplied by the number o units erected during the period from
February 12 to May 6 in order to determine the amount of damages.

The court found in favour of Hercules and awarded damages of
US$21900. General Insurance Company appealed on the grounds that
the proof of damages put forward by Hercules was illogical and not in
accordance with law. It was held that Hercules's method of computing
damages was not unreasonable as a matter of law.

The above case is illustrated in Figure 5.23.

In Natkin & Cov. George A Fuller Co 347 F.Supp.17 (WD Mo 1972),
reconsidered 626 F.2d 324 (8th Cir 1980), the court accepted compari-
son o productivity as a basis of assessment of damages (page 34, para
Xl D)

'‘As d 11/25/66, on which date dl parties accepted Natkin's performanced
the origind contract as 43% complete, Natkin's cost experience on that work
which was comparable to the work remaining to be performed...... was
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0.181 manhours for each standard piping unit, as contrasted with Natkin's
origind estimated 0.20 for each such unit.'

The Genera Insurance and Natkin cases are cited in Construction
Delay Claimsby Barry B. Brambleand Miched T. Callahan (pp. 201-204)
(pp.12-70 to 12-73in the third edition) where, with respect to Natkin v.
Fuller, the authors write:

'Costs for performing Natkin's work prior to November 25, 1966 were 0.181
man-hours for each standard piping unit compared to 0.20 man-hours after
November 25, 1966...... The court awarded Natkin $715,567 for its lost
productivity cdlaim. The court stated that comparing actual costs before and after
the point in time defendant's failures caused damage to plantiff was a reason-
able method for computationd” damages. The court dso said Natkin's evidence
d comparing the man-hour cost for a standard piping unit before November 25,
1966, with the cost after that date was a logica basis for computing Natkin's
damages.’

There is an important difference between the extract from the judge-
ment (which, in paragraph XII D, compares actua productivity with the
tender productivity) and Bramble and Cadlahan's interpretation (which
appears to compare actual productivity before the disruption with produc-
tivity during disruption). However, the authors' interpretation of the court's
findings are otherwise consistent with the judgement which states at page
34, paras XIII A and B:

'A. Plaintiff'scost for performing each unit d its work under the contract after
November 25, 1996 were greater than they were prior to November 25, 1996.

'B. Plaintiff'scosts were greater after November 25, 1996 because it was com-
pdled to accelerate when the defendantsfaled and refused to grant extensions
d time, and there was a resulting impact.'

and in its Conclusons o Law at page 35, Appendix B, Concluson IX:

‘Paintiff's evidence d comparing the manhour cost for a standard piping unit
before November 25, 1996 with the manhour cost for a standard piping after
sad date, isalogicd basisfor computing plaintiff'sdamages pertaining to addi-
tiona labor costs.’

It should be noted that the court accepted that Natkin's actua produc-
tivity before the disruption commenced (0.181 man-hours per piping unit)
wasthe starting point (basdline productivity)from which to calculate loss o
productivity. That isto say, even if (asthe figuresquoted suggest) Natkin's
productivity fdl to the same levd asits tender dlowance during the period
d disruption (0.20 man-hours per piping unit), it was right to compensate
Natkin if his productivity during the disrupted period was no lower than its
tender. Conversdly, if a contractor's achieved productivity before disruption
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was less than the tender, then that would be the basdline from which to
messure lossd productivity.

The above caseisillusrated in Figure 5.24 based upon the assumption
that the quoted productivity figures before and during disruption were as
stated by Bramble and Callahan.

Which method of calculating loss of productivity
should be adopted?

Any d the methodsdescribed above may be a reasonable method o evau-
ation in the appropriate circumstances, but the variousmethodsare subject
to varying degreesd certainty and accuracy. The Situation is best summed
up by I.N. Duncan Wadlace in Construction Contracts: Principles and
Policiesin Tort and Contract (para8.24, pp.124-125):

"The computationd lossd productivity dlamsis one d the more difficult prob
lemsin thisfidd. An arbitrary guessor assertiond some percentaged the total
affected labour or plant costsd the tradesin question is not convincing. Another
highly unconvincing method would be to compareactud total costsd the trades
affected againgt aleged pre-contract estimates d those costs™. ... .. More
helpful will be a close andysis d any contract programme required to be sup-
plied by the contractor, and a close correlation d it to the contractor's recorded
labour and plant and work output on site, together with the chronology and con-
temporary evidenced the breachesor variationsin question. In addition, expert
evidence coupled with available publicationsshowing the plant, labour and mate-
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rid dementsd the better known congtruction processes, with variousfactors for
the gpecid conditionsd particular contracts, are avalable in the avil engineer-
ing as wel as the huilding industries. But the most convincing of all will be
comparisonsd actud hoursand output, during a period known to be unaffected,
with those in the affected period. In addition, d course, there will frequently be
found to be contemporary site records kept  standingtimed men or plant on
well-organised contracts. In practice, good quantity surveyorsin both indugtries,
on each sded the negatiating table, can dways do much better than asserting
abitrary percentages on affected turnover, or comparing contract with actud
total cost. Aswill be seen, there are very powerful legd aswell as logica objec-
tionsto the use d this later “total cost” method." [Emphas sadded)]

The reference cited by Duncan Wallace at 23isE.C. Ernst, Inc v. Koppers
Co 476 E Supp.729 (WD Pa 1979).

The most convincing method, that is comparing productivity during a
period when there was no disruption with productivity during a disrupted
period, is not without its problems.

In Whittall Builders Company Ltd v. Chester-le-Street District
Council (supra)the method accepted by the court was based on a com-
parison of productivity over dl trades for the duration o the project by
expressing the output per man-week in pounds sterling, that is

Average productivity during period d default £108 per man-week
Average productivity during period d normd working  £161 per man-wesk

therefore loss o productivity during period of default was.
E161 —£108
£161

This percentage was then applied to the total cost o labour during the
period o default resulting in 33 per cent of the cost o labour (represent-
ing the lossd productivity), being a total o £21479.35.

Becausethis project wasfor the refurbishment d 108 dwellings, the pro-
portions of each trade and the type d work being undertaken in each week
were probably similar (savefor the beginningand end o the period). These
circumstances lend themselves to comparison in the manner used in this
case.

In General Insurance Co of Americav. Hercules Construction (supra),
the comparison was made between productivity on the particular sections
o the work affected (in this case erection of pre-cast units). These circum-
stances aso lend themselvesto comparison in this manner because o the
repetitive nature of the delayed and disrupted work.

Smilarly in Natkin & Co v. George A Fuller Co (supra), installation of
piping unitswere the subject o delay and disruption, thereby makingit suit-
able for comparison purposes. Inthiscasethelossd productivity may have

x 100 per cent =33 per cent
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been caculated as follows (assuming Bramble and Callahan are correct -
supra):

Produdtivity during period d no defaut 0.181 man-hours per unit
(or 5.525 units per hour)
Produdtivity during period d defaut 0.20 marthours per unit

(or’5.00 units per hour)

therefore the loss d productivity during the period o default was
5.525-5.00

5.525

The above method (unamended) may not be appropriate where the pro-
portionsd the varioustrades, disciplinesand activitiesare substantialy dif-
ferent during the period d disruption or didocation when compared with
the period when there was no disruption or didocation. Significant errors
can occur if it is not recognised that the man-hour content may be very
different during the following phases d the project:

e Phase 1: Superstructure— a comparatively low labour content may be
involved in this stage because d the high proportions d mechanised
plant and large materia sections, such as steel and prefabricated units,
involved.

e Phase 2: 1st and 2nd fix carcassing and service ingalations - a higher
labour content is invariably involved during this section d work.

e Phase 3: Find fitting-out and indalation d equipment - during this
period the manpower element is likdy to be a lower proportion o the
total cost because d the high vaue d fittings, finishings and hi-tech
equipment.

Further changes in the proportions occur as the three phases overlap,
so that the labour content as a proportion d the total may be constantly
changing.

This difficulty may not be overcome smply by comparing the produc-
tivity d each individud trade, discipline or activity, as there may be prob-
lems in showing that periods d lower productivity in any single discipline
are due to causes d disruption directly linked to that discipline. For
example, substantial causesd disruption to pipe fitting may cause whole-
sdle disruption to eectrica installations, HVAC ingtalations and fitting-out
(evenwhere there may have been no changes to those disciplines).

It is also essential to take account o dl d the following:

x 100 per cent=9.5 per cat

variationsand change orders;

other clamsand additiona work;

growth (or remeasurement d contract work);
any other contract adjustments.
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One solution is to employ a method based on Earned Vaue Costing.
Earned Vaue Costing has developed from the US DoD Cost/Schedule
Control Systems. In its basic form, Earned Vdue Costing measures per-
formance by monitoring total cost or value against the planned budget.
However, the Earned Vdue Costing method deals with costs and not man-
hours. The principal objectivesd and results from Earned Vaue Costing
(that is to measure performance), and comparison d performance during
affected and unaffected periods, are vaid and admirably suited to satisfythe
criteria which were the basisd assessment in the UK and US cases cited
above.

In order to utilise the basic techniques d Earned Vaue Costing to cd-
culate the loss d productivity d labour (or plant), the following process
takes into account most o the shortcomings which would otherwise be
inherent in this method o calculation:

(D Determine the actual man-hours (cumulativeand monthly) from labour
records.

(2) Determine the planned man-hours at the same dates (as 1), based on
measurement or by reference to the schedule or programme and
planned resourcedlocation. (If the planned man-hourshave been based
on the schedule or programme, it is essential that these should be
adjusted to account for any delay or 'slippage’.)

(3) Add the man-hour content in dl variations, change orders, additional
work and other claims to the man-hoursdetermined in 2 above.

The performance index or productivity factor (PF)df labour is then cacu-
lated in the same way asin the Earned Vaue Costing method:

_Achieved man-hoursduring the period
~ Actua man-hours expended during the period

PF

where Achieved man-hours is the sum of the man-hours included in the
tender plan for the original contract work plus the man-hours in any addi-
tional work (variations, change orders and other clamsetc.).

Apportionment or alocation o the man-hoursin the additional works
should be done as accurately as possible. Day-worksare the easiest to alo-
cate to the time when the work was carried out. Variationsand change
orders may be alocated to periods d time according to the nature o the
work and the scheduled work or programme. Subcontract work or ‘work
packages may be alocated according to known or assessed periods of exe-
cution. Growth or changesdue to re-measurement may beidentified accord-
ing to the individud disciplinesor activities affected and allocated based on
the progress d the changed work.

Comparison o productivity may then be done as shown in the follow-
ing example (assumed data):
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Analysis of man-hours and productivity in affected or
disrupted period A

Actual man-hours expended during the period =905
Planned (or achieved) man-hoursduring the period = 825

PE = Achieved man-hours _ 825
~ Actua man-hours ~ 905

=0.912

that is, for every 1.0 man-hour worked, 0.912 man-hour's vaue of work
was produced.

Analysis of man-hours and productivity in unaffected or
normal period B

Actual man-hours expended during the period =601
Planned (achieved)man-hours during the period = 623
_ Achieved man-hours _ 623

PF= Actua man-hours =m=l'031

that is, for every 1.0 man-hour worked, 1.031 man-hours vaue of work
was produced.

Loss of productivity in affected period A (comparedwith unaffected period B)
1.031-0.912

~1.031

It should be noted that the data used for this example does not, in itself,
indicate separate periods for which a loss o productivity clam may arise.
In order for the Earned Vadue method to succeed in aloss d productivity
clam it isalso necessary to be able to show distinct periods for compari-
son purposes, and that the period for which loss d productivity is claimed
is affected by a significantly higher incidence and/or volume o defaultsor
disruptive matters relied upon as causes of the loss o productivity. This
process will need considerable research but is essentia to illustrate cause
and effect.

Where the productivity factor (PF) departs sgnificantly from 1.0, the
figures may be distorted if a substantial amount d the additional work is
based on cost (for example day-work), as this work will aways be executed
with a productivity factor (PF) o 1.00. That isto say, there is no loss of
productivity on the actual work carried out on a day-work basisor on work
which is priced from hours actually worked. This distortion may be over-
come by the following modification to the formula:

x100=11.54 per cent
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Achieved man-hours during the period lessthe
PE man-hoursexpended a cost

~ Actud man- hoursexpended |ess the man-hoursrecovered
in additional work at cost

In the modified formula, the achieved man-hours includes the total value
(inman-hours)in theoriginal contract work and in additional work executed
during a given period based on rates or prices applicable to the work exe-
cuted (that is dl man-hours at cost, such as day-work, have been excluded
from the calculation).

If, during the periodsin the above example, asignificant amount of work
had been done at cost (that is for every hour worked, one hour's vaue of
work had been achieved, or PF = 1.0), then the calculation of loss of pro-
ductivity may be as follows:

Analysis of man-hours and productivity in affected or disrupted
period A

Man-hours expended at cost during period =125
Actud man-hours expended during the period =905
Panned (or achieved) man-hours during the period = 825
PE— Achieved man-hours  825-125

~ Actud man-hours  905-125 =0.898

that is for every 1.0 man-hour worked, 0.898 man-hour's value of work
was produced.

Analysis of man-hours and productivity in unaffected or
normal period B

Man-hours expended at cost during period =75
Actud man-hoursexpended during the period = 601
Panned (achieved) man-hoursduring the period = 623
PE = Achieved man-hours  623-75
Actud man-hours  601-75 =

that is for every 1.0 man-hour worked, 1.042 man-hours' value of work
was produced.

1.042

Loss d productivity in affected period A (compared with unaffected period B)
1.042-0.898
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Similar calculations may be done to determine the loss o productivity of
mechanical plant.

Unfortunately, when projectsgo wrong from the outset, it may beimpos-
shble to identify any period when the progress d the works was relatively
free from disruption. Alternatives such as comparing parts o the works
which were not disrupted with parts o the works which suffered from
disruption may be applied. If neither o these methods can be adopted,
one o the other alternative methods mentioned above may be the only
solution.

In many circumstances, it is difficult or impossible to calculate the cost
o disruption o each individual element. A global approach may be the
only solution, J. Crosby & Sons Ltd v. Portland Urban District Council
(supra- Chapter 1). This method may be appropriate where the evidence
d delay and disruption is overwhelming and there is no significant de-
fault on the part o the contractor. If it can be shown that the contractor
was partly responsiblefor the disruption, thistype d claim may fall entirely,
or the additional costs may have to be borne, in part, by the
contractor.

5.10 Claims for Acceleration

In the event of delay to the progress of the works, the employer, or the
contractor, may be faced with deciding whether, or not, there are good
grounds to accelerate the progress of the worksto bring about earlier com-
pletion (to the whole, or part o the works).

From the employer's point of view, acceleration may be advantageous
in the following circumstances:

e Wwhere it is essential to achieve completion by an earlier date for com-
mercia reasons;

e where the delays quaify for additional payment, there is a real proba-
bility that the cost o acceleration will be less than the cost of prolonga-
tion for the period, which can be reduced by acceleration;

e Where there may be substantial savingsin escalation costs as a result o
earlier completion;

e where the actual lossto the employer for late completion isgreater than
the liquidated damages which may be recovered from the contractor.

Some forms of contract (for example GC/Works/1 Edition 3) providefor
acceleration. However, the contractor's consent is usudly required and the
acceleration cost is normally agreed beforehand. Where there are no con-
tractual provisions, a separate agreement will be required. In any event, the
terms d an acceleration agreement (including matters required to be dealt
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with pursuant to clause 38(2)(e) & GC/Works/1) should contain provisions
in the event of:

a subsequent delay by qudifying events which would entitle the contractor
to an extension of timefor completion (thereby delaying the earlier date
for completion);

a failure to complete by the earlier completion date for reasons which do
not qudify for extensions o time (the employer may wish to increase
therate d liquidated damagesin the light o hisrevised anticipated 10ss).

Whatever the reason for acceleration (evenif the contractor is partly respon-
shblefor delay and is aready ligble for liquidated damages), the contractor
is likely to be in a strong bargaining position when terms are agreed. The
employer should be reasonably confident that the objectivesd an accelera-
tion agreement will be met before concluding any deal.

From the contractor's point o view, acceleration may be advantageous
if heisin culpable delay and the cost o acceleration is less than the cost
d prolongation.

However, when a contract is delayed and no (or insufficient) extensions
of time have been made, the contractor may be faced with a dilemma.
Should the contractor proceed to complete later than the completion date
and run the risk of liquidated damages or should he accelerate the progress
d the worksto eliminate or reduce that risk?

Very often, pressure is brought to bear on the contractor to improve
progress. The language used in these circumstancesusudly avoidsthe term
‘accelerate’, but the contractor isintended to be Ieft in no doubt that he is
being pressed to take measures to improve the progress o the works.
Veiled, or patently open, threats d deducting liquidated damages may
sometimes be used. The contractor's options are:

a to keep hisnerve in the bief that the extensions of time will eventually
follow (or be awarded in arbitration), or

a totakedl d the necessary measurestoimprove progressand bring about
earlier completion, or

a totake some measuresto improve progressin the hopethat some exten-
sion may subsequently be made to the actual completion date.

The decision to accelerate in such circumstances is not easy. If the con-
tractor hasa 'cast iron' case for extensions o time, then the first option is
probably the best. In these circumstances, the right to recovery d accelera-
tion costs may be in doubt. If the architect, or engineer, has responded to
al requests for an extension o time, giving reasons for not making an
extension, or explainingwhy an extension wasfor a lesser period than the
contractor's estimate, the contractor is better placed to judge whether, or
not, the extension is reasonable or capable o being reviewed. However, if
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there is no response, or if the response is an unreasoned rejection o the
contractor's application for an extension d time, the contractor has no
means by which to judge the eventual outcome which may result from
further representations. All d these circumstances, including the pressure
which may be brought to bear to improve progress, will influencethe con-
tractor's decision to accelerate.

Where it can be shown that the contractor was entitled to an extension
o time when he took the decision to accelerate, and that the architect, or
engineer, ought reasonably to have made the extension o time promptly,
there are groundsto argue that the contractor isentitled to reimbursement
o reasonable acceleration costs. The claim will be based on the premise
that there was a breach o contract (thatis, failure to operate the extension
d time provisions). The successd such an argument will depend on:

e whether the contractor had complied with the contractual provisions
to give notice and particulars o the delay in accordance with the
contract;

e whether the architect, or engineer, had properly considered dl o the
circumstancesand events for each delay before making, or rejecting, an
application for an extension d time (there may be a considerable
difference between a genuine attempt to make an extension where the
conclusion was merely wrong, and a rejection out o hand without
proper, or any, consideration being given to the matter);

e to what extent the contractor had communicated his intention to
accelerate and the circumstancesat the time of making the decision;

¢ whether, or not, the contractor's decison was a sensible commercia
decision in the circumstances;

» whether, or not, the contractor's clam for the costs d acceleration was
less than the probable cost of prolongation (it may be equitable to reim-
burse the contractor for the costs d acceleration if the employer was
ultimately going to benefit by a saving in the amount o the contractor's
probableclaim for prolongation—that isto say, the employer should not
benefit from hisown default: Alghussein Establishment v. Eton College
- Chapter 1, supra).

Invarigbly, it can be shown that the reason for faling to make extensions
o time was a result o pressure from the employer on the architect, or
engineer. Sometimesthisisevident from the conduct of the employer's rep-
resentativesand the professional team at meetings (or even in correspon-
dence). Where thisis not evident, it may come to light during discovery o
documents or upon cross-examination in arbitration or litigation. Unfortu-
nately, it is becoming increasingly common for some powerful employers
to use the threat o termination d services (or the promise o future work)
asa lever to put pressure on, or influencethe architect or engineer.
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If such pressure or influence was present, the contractor would have
a prima facie dam for reimbursement (see Morrison-Knudsen v. B.C.
Hydro & Power and Nash Dredging Ltd v. Kestrell MarineLtd — Chapter
1, supra).

If it should be established that there is a case for reimbursement of
acceleration costs, there is the difficult task d proving the actual amount
of the clam. Costswhich need to be considered are;

* Non-productiveovertime - That is, the premium rates paid to opera-
tivesfor working outsde norma hours. Not dl o the overtime hoursare
recoverable. Only those hours in addition to the adlowance in the con-
tractor's tender should be damed (if the contractor had aways planned
to work nine hours per day and Saturday morningsin order to complete
within the origind contract period, he could only dam the additiona
hoursin a dam for acceleration).

e Additional cost of employingextra staff and operatives—Higher rates
d pay, incentives, traveling time, subsistence and transportation costs
d importing labour.

e Loss of productivity — An increase in the number d gaff and opera-
tives does not necessarily bring with it a proportional increase in pro-
duction. On a congested site, labour cannot be utilised asefficiently. The
co-ordinationd various activities and trades becomes more demanding
and there is likdy to be a greater incidence d waiting time between
activities.

* Increasein the useof lightingand power - Inevitable in winter and in
large buildingsand basements.

e Increase in the hire of equipment and plant (sometimesfud only).

Wheatever the reasons for acceleration, the contractor ought to be aware,
before incurring the additiond costs, that care should be taken to keep
good records to enable the above costs to be substantiated. It should aso
be bornein mind that, whatever the mora grounds judtifying acceleration,
in practice this heed d dam isone d the mogt difficult to judtify on legd
grounds.

5.11 Variations

Vaiationsto the works are dmost inevitable. Therefore, dl standard forms
of contract contain provisons to ded with them. Some variations can be
made without affecting the progressd the work and with no change in the
method, sequenceand cost d the work to be donein the variation. In such
circumstances, the rates gpplicable to the contract can be gpplied to the
measured quantity o work in order to arrive at the vdue d the variation.
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However, even when these smple rules are applied, there may be some
indirect costs which need to be addressed.

For example, if the costs d insurance premiums have been included
in the 'Preliminaries sectionsd the bills d quantities, there may have to
be an adjustment made to the ‘vaue related’ element o the insurance
premiums in the hills to reflect any change caused by variations. Where
there is a decrease in the contract price as a result o variations, there
may be no adjustment to the cost d insuring the works (depending
upon the insurer's practice in this regard). However, a decrease in the
contract price may judify a reduction in the dlowance for employer's
lighility insurance. Likewise, if smdl tools and equipment are priced in
the preliminaries section d the hills an increase may be judified if the
contract price is increased by variations. Where there is a decrease in the
contract price, the likdihood d the contractor being able to save on
the amount d tools and equipment is remote (unless the reduction in
work was known wdl in advance d the need for the necessary tools and
equipment).

In practice, mogt variations have some effect on the progress d the
works and the method d executing the work. Where it is possible, each
variation should be vaued teking into account dl o the ddaying and dis-
ruptiveelementswhich aredirectly related to the variation. Common factors
which affect the valuation d variationsare:

o Changed conditionsor circumstances — The varied work may becarried
out in different circumstances than those contemplated at tender stage
for reasonswhich are entirely related to the nature d the variation itsdf.
For example, the contractor may have dlowed for excavetion to reduced
levels using scrapersto deposit spoil in atemporary spoil heap for future
disposal. Following a variation to add a length d surface water drain
acrossthe site in the location d the spoil heap, the contractor isforced
to excavate and load into lorries and cart avay most d the spoil in one
operation. The revised method takes longer so that more work is done
in wet weather and the operation is more cogtly. There is no dday or
disruption to the works as a whole. This change could, and should, be
dedlt with by vauation under the variation provisons in the contract.
There is express provison for such an eventudity in clause 13.5.5d
JCT80.

o Changed quantities - Some changes in quantities have a significant
effect on cost, even when the natured the work and the method d exe-
cuting the work are unchanged. For example, an increasein the volume
d concrete may require working overtimein order to complete a floor
dab which may be critica to the activity planned to commence the fol-
lowing day. Another example is where an increase in quantities causes
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some d the work to be carried out later. If the quantity d brickwork
increased by twenty per cent, and using the same resources, the time to
execute the work (but not any other activitiesor the contract as a whole)
was extended into another pay increase, then the extra costs resulting
from the pay increase should be reflected in the vaue o the variation
(assuming a fixed price contract).

o Changed timing - Work & asmilar natureto that contained in the con-

tract may be ordered at different times so that materia and labour costs
are not the same as thosefor the origina work.
Small quantities - Variationsrequiring ordering and executiond smilar
work in smdl quantities may involve loss d purchasing discounts and
increased prices payable to subcontractorswho may have to return to
Ste after completion d the origina subcontract work.

o Timerelated costs - Whereit is possbleto isolatea period d dday to
part, or the whole, d the works to a single variation (or group d varia-
tions), the time-related costs may be reflected in the vdue d the varia
tion. For example, a mgor variation to the ground floor structure may
cause the time taken to reach completion d the firg floor dab to be
delayed by one week. If may be appropriateto includethe costs d the
entire concrete, stedwork and carpenter resources, induding concrete
mixers, pumps, dumpers, tower-crane, supervison and other preliminary
itemsin the value d the variation. Additiond time may be required as
a result o actua remeasured quantities exceeding the quantitiesin the
contract bills

Time-related costswerethe subject d a dispute under conditionsd con-
tract which were smilar to those contained in clause 52 d the ADIC and
ICE conditions d contract. In Mitsui Construction Co Ltd v. Attorney
General of Hong Kong (1986)33 BLR 1, the executed work in atun-
ndling contract was sgnificantly different from that measured in the hills
d quantities. The changesin quantity were not a result d a variation order
given by the engineer. The contract period was twenty-four months. The
result wasthat the contractor had taken much longer to complete the works
and the engineer had granted an extenson d timed 784 days. The con-
tractor argued that he was entitled to compensation for the costs d the
extratime taken to complete the works. The employer argued that the con-
tract did not empower the engineer to agree or fix any adjusted rates. The
Privy Council ruled that the engineer was empowered to vary the rates,
thereby opening the way to take account d the time-related costs in the
vaudion d the variation. It should be noted that clause 2.2.2.2 d JCT80
contains provisons which would enable time-related costs to be taken into
account in the event d a variation arising out d errorsin the quantitiesin
the contract bills
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Clause 52(3) d the seventh edition d the ICE conditions provides for
rates for varied works to be varied from the contract ratesif the work is
not d a smilar character or is not carried out under Smilar conditions as
those d the origina contract work. Clause 52(4) providesfor the contract
rates to be revised for the origina contract work if the execution d the
origind work renders such rates to be unreasonable. That is to say, the
method or conditions under which the contract work is executed must be
sgnificantly affected by virtue d the varied work so that the contract rate
is no longer reasonable. The adjustment o any rates are subject to the
requirements to give notice, keep recordsand to provide particulars and
accounts in accordance with clause 53.

Clauses52.1 and 52.2 d the 1987 HDIC fourth edition contain smilar
provisons as the ICE conditions, except that clause 52.2 contains what
appearsto be very onerous provisions regarding the notice to be served by
the contractor if he should require a change in any rate:

'Provided also that no varied work ingructed to be done by the Engineer pur-
suant to Clause 51 [Variationg shall be valued under Sub-Clause 52.1 or under
this Sub-Clause unless, within 14 days of the date of such indructionand, other
than in the case of omitted work, beforethe commencement of the varied work,
notice shall have been given either:

(a)by the Contractor to the Engineer of hisintentionto claim extra payment or
avaried rate or price, or

(b) by the Engineer to the Contractor of hisintention to vary a rate or price.

If taken literdly (and without reference to other provisons, infra), the
provison to give notice within 14 daysand before commencement d the
varied work isa condition precedent to the contractor's(and the engineer's)
rights under the clause. It is uncertain how RDIC intended the clause to
operate. However, there are at least two important difficulties with these
provisons.

(1) Clause52.1 coversvauation d variationsat contract rates as wdl as
vaied rates, therefore, if the clauseis construed literdly, it appearsthat
every single variaion (induding variations where no instruction is
required - such as increases in quantities), whether the rate is to be
changed or not, must be notified within fourteen days d the instruc-
tion and before commencement d the varied work. It is hardly likdy
that the contracting partiesagreed to thisinterpretation. It is probably
impossibleto comply with such provisonsin every case, particularly in
thecased an increasein quantitieswhich may only cometo light after
the work was substantially completed and had been measured on site
or fromdrawings by the engineer (or contractor).

(2) Clause 53.1 d HDIC states:
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‘Notwithgtanding any other provisonsd the Contract, if the Contractor intends
to daim any additiond payment pursuant to any Clause d these Conditionsor
otherwise, he shdl give notice d his intention to the Engineer, with a copy to
the Employer, within 28 days after the event giving rise to the daim has fird
arisen.
Clause 53.4 provides for claims to be considered by the engineer if the
contractor fails to comply with the twenty-eight day notice provision.
However, no such relaxation exists to enable the engineer to lower any
rates unless he gave the contractor notice in accordance with sub-clause
52.2.

In the event of a dispute over payment for variations if the contractor
or engineer failsto comply with the requirements to notify the other under
sub-clause 52.2, it is highly likely that an arbitrator will consider clauses 52
and 53 together in order to make sense of the contract.

The 1999 FIDIC Red Book contains completely new provisions:

Sub-clause 12.3 providesfor the rates or prices applicableto the measured
work (includingvariations) to be the rates stated in the contract. However,
arate or price for an item of work may be amended if:

'(8) (i) the measured quantity d the item is changed by more than 10% from the
quantity in the Bill d Quantitiesor other Schedule,

(i) this change in quantity multiplied by such specified rate for this item exceeds
0.01% d the Accepted Contract Amount,

(iiiy thischange in quantity directly changesthe Cost per unit quantity d thisitem
by more than 1% ,and

(iv)thisitem is not specified in the Contract as a "fixed rate item”;

or

(b) (i) the work is ingtructed under Clause 13 [Variaionsand Adjusments],

(i) no rate or priceis gpedified in the Contract for thisitem, and

(i) no specified rate or price is appropriate because the item d work is not
d dmilar character, or is not executed under Smilar conditionsas any item in
the Contract.’

The requirement to give notice and particulars etc. is given in sub-clause
20.1 (see 1.7 and 4.9, supra).

In some circumstances, there may be arguments as to whether the
contractual provisions permit the valuation of disruptive, or time-related,
elements as part o the variation. The proviso to clause 13.5 of JCT80
is unclear and unhelpful in this regard. It would appear that the rules gov-
erning the valuation of variations are sufficiently flexible to permit a very
wide interpretation of them so asto enable the quantity surveyor to adopt
a sensible approach according to the circumstances. Contractors should
bear in mind that it is in their interests to include as much as possible in
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the valuation o variationsso that an element o profit can be recovered on
the extra costs. This is particularly important where the provisons o the
contract limit reimbursement to cost, or expense, if the additional payment
is claimed under any other provisions.

5.12 Dayworks

Payment for work on daywork is usudly reserved for circumstances where
there is no other reasonable means d valuing the work to be done. Some
contracts provide for the contractor to give advanced notice of any work
to be done on daywork. There are usudly strict time limits for submission
o daywork vouchers. It isimportant to follow the contractual provisionsso
that the time and materials can be properly recorded and agreed. Con-
temporary notes setting out the reasonsfor recording the work on daywork
may be helpful. It isimportant to include dl incidentals, such as smdl tools
and transport. Signatures verifying the times and materials used may not
sgnify that payment will be made in the daywork account. However, proper
records d such work can be o assistance as supporting documents for
other methods of payment.

5.13 Fluctuations

Most fluctuating price contracts use a recognised formula which is applied
to the valued work done each month. The base date is predetermined at
tender stage and fluctuations are calculated by reference to the published
indiceseach month and the base index. Some contracts contain a ‘cut-off
date' in the event of delayed completion. However, not dl o the effects of
price increases may be recovered under the fluctuations clause. If there is
a qualifying recoverable delay, any shortfall in recovery which can be sub-
stantiated may be included in the contractor's claim for additional payment
under the appropriate contract provisions.

In the event of delay during a fixed price contract, work is progressively
carried out at later timesthan alowed for in the tender. The estimator ought
to have dlowed for the anticipated increases in cost during the contract
period in accordance with the tender programme. By comparing actual
progress and the value (or cost) of work done each month with anticipated
progress and vaue (or cost) o work in accordance with the programme,
it is possible to determine the probable effects of inflation as a result o
the delay. The actua monthly value and relevant monthly index can be
used to compare the planned monthly value and index as shown in Figure
5.25.
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TIME
PLANNED VALUE (OR COST)
ACTUAL VALUE (OR COST)
M
INFLATION = - PMV x
Z Bl
AMV = ACTUAL MONTHLY VALUE (OR COST) NOTE: IF MONTHLY VALUE
MI = INDEX FOR RELEVANT MONTH IS USED. RESULT MAY HAVE
PMV = PLANNED MONTHLY VALUE (OR COST) TO BE ADJUSTED FOR PROFIT
Bl = BASE INDEX (AT TENDER) ELEMENT

Figure 5.25 Calculation o fluctuations using published indices

It should be borne in mind that this method may not be accepted as a
means o measuring the additiona cost due to the delay. However, pro-
vided that suitable adjustments can be made for materialsand subcontracts
let at fixed prices (whichare not changed during the contract), materialson
site and other factors which may be applicable, this method is generally
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recognised as a reasonable means o calculating reimbursement. Other
evidence, such as comparison o actual invoices and wage rates paid at
different times may be required.

5.14 Quantum Meruit

A well-drafted variation clause will enable the employer to make substan-
tia changes to the works without invalidating the origina contract. Never-
theless, variation clauses do not enable the employer to vary the works
without limit. In Wegan Construction Company Pty. Ltd. v. Wodonga
SewerageA uthority (seeChapter 1, supra), substantial changeswere made
and the contractor claimed payment on a quantum meruit basis. Thevaria-
tion clause applicable to this case, in part, is amost identical to the pre-
1999 FIDIC conditionsd contract, and is sufficiently similar to many other
forms o contract to judify a detailed analysis d the case.
Clause 40.1 d the contract contained the following terms:

"Vaidions Permitted. At any time prior to practicd completion the engineer

mey order the contractor to:

(a) increase, decrease or omit any portion d the work under the contract;

(b) change the character or qudity d any materid, equipment or work;

(¢) changethelevds lines podtionsor dimendgonsd any part d thework under
contract;

(d) execute additiond work;

(€) vary the programme or the order d the work under the contract;

{f) execute any part d work under the contract outside normd or agreed upon
working hours;

and the contractor shdl carry out such variation, and be bound by the same con-

ditions, so far as gpplicable, asif the varidion was part d the work under the

contract origindly induded therein.

The extent d dl such variations shdl not, without the consent d the contrac-

tor, be such as to increase the moneys otherwise payable under the contract to

the contractor by more than a sum which isthe percentage stated in the annex-

ure A d the contract sum, or if not stated, by a reasonable amount.

No variaion shdl vitiate or invdidate the contract, but the vdue d dl variaions

ghdl be taken into account and the moneys otherwise payable under the con-

tract sl be adjused as provided under d. 40.4.

It appears, from the judgement, that no percentage had been inserted in
annexure A, and the contract was therefore construed on the basisd the
term 'by a reasonable amount'.

In the new plans, excavation was increased by twenty per cent; sewer
length was increased from 840 metres to 1181 metres; manholes from
nineteen to twenty-seven, requiring a ninety per cent increase in concrete;
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house connections had increased from forty-seven to ninety-one and the
new design included one hundred and sixty metresd excavation below four
metresdeep which was not shown on the originad plans. The contract price
was $30867.40 and the revised contract price was $43 200.

The contractor argued that the change in design was not a variation per-
mitted by the contract and sought to be released from the contract rates
and for payment to be on a quantum meruit bess.

Held: In the circumstances the amended plans did not condtitute a
variation permitted by the origind contract.

In practice, wherethere are very wide variation provisions, and the rules
for vauing variationsdlow for departure from the contract rates, it may be
difficultto argue successfully that the works should be vaued on a quantum
meruit bass. There would have to be some compelling reasons which
would have made it impossblefor the contractor to continue on the basis
d the origind contract. A subgtantid increase in the vaue d work may
not, on its own, be sufficient reason to escape from the contract rates.

5.15 Finance Charges: Remedies for Late Payment

In nearly dl cases, contractors will dlow something in their tender for
finance charges on the working capita required to carry out the works.
There may not bea positivecash flow until find retention is released. What-
ever the contractor's anticipated cash flow, as a genera rule, if the vaue
of work increases, the additiond financing ought to be recovered in the
rates for variations (assuming that the finance costs are dlocated through-
out the rates for measured work).

However, it is often the case that interim certificatesdo not reflect the
true vaue d the origina contract work including variations. In such cir-
cumstances the contractor will be incurring additiona finance charges on
the under-certified sums. Whilgt sgnificant changes have taken place in
recent yearsto compensate contractorsfor the loss incurred as a result o
increased finance charges in cases d default by employers, the commer-
cd redity d the high cost, and potential loss, has not been recognised fully
in many modern contractsor in thegeneral law. A dam for financecharges
on late, or under-certification, will have to be founded on a contractual
provision, or for breach d contract.

In the case d Morgan Grenfell Ltd v. Sunderland Borough Council
and Seven Seas Dredging Ltd (1991) 51 BLR 85, it was hdd that clause
60(6) d the ICE fifth edition enabled the contractor to clam compound
interest on amountswhich were included in a statement under clause 60(1)
if the engineer faled to certify and it was subsequently found that the
amounts ought to have been certified.
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However, in Secretary of State for Transport v. Birse-Farr Joint
Venture (1993) 26 BLR 36, Mr Justice Hobhouse said:

"The opinion which the engineer is required to form and expressin his certifi-
catesisa contractua opinion. It must be a bona fide opinion arrived at in accor-
dancewith the proper discharged his professional functions under the contract.
In sub-clause (3)there is an express reference to "the amount which in his
opinion isfindly due under contract.” It isimplict in subclause (2)that the sum
certified is that which, in his opinion, he consdered to be due under the con-
tract as an interim payment under that month. If it should be the case that the
engineer's opinion is based on a wrong view d the contract then it can be said
that he has faled to issue a certificate in accordancewith the provisons d the
contract. This was the case in the Farr case [Farr v. Ministry of Transport
[1960] 1 VR 956]. Therefore, leaving on one side dl question d bed faith or
improper motive- and none issuggested in the present case - a contractor who
is asserting that there has been a failure to certify must demonstrate some
misapplicationor misunderstandingd the contract by the engineer. For example,
it certainly does not sufficethat the contractor should merely point to a later cer-
tification by the engineer d a sum which had been earlier claimed but not then
certified.’

Where the engineer has certified and the employer falsto pay on time,
cdause60(7) o the ICE sixth and seventh editions, clause 60.10 o the 1987
HDIC fourth editionand clause14.8 d the 1999 HDIC contractsexpresdy
provide for finance charges to be paid.

The case d Borough of Kingston-upon-Thamesv. Amec Civil Engi-
neering [1993] 35 ConLR 39 amost got to grips with the issue as to
whether, or not, finance charges could be considered as part d the cost.
Amec's dam for finance charges had been rgjected on the same grounds
as those given in Secretary of State for Transport v. Birse-Farr Joint
Venture. Amec argued dternatively that finance charges were part d the
cost. His Honour Judge Richard Havey Qc stated:

Two questionsarise: first, whether interest on any balancefound due to the con-
tractor, caculated from the date when that balance could or ought to have been
certified, is recoverable as a financing charge representing a cost, or part d a
cost, recoverable under a rdevant clause d the contract; and, second, whether
any interest daimed as a financing charge representing a cost, or part d a cost,
recoverable under a relevant clause d the contract continues (whether com-
pounded or not) beyond the date when certification or payment could or ought
to have been made.

Thefirg question coversthewholed the amount d interest claimed. My answer
to that question is that such interest is not recoverable, since no clause d the
contract provides for its recovery. The second question seems to me to be aca
demic, since the amount d such interest, if any, isindeterminate having regard
to the terms d the Commercial Settlement. Moreover, interest on that basisis
not claimed in the pointsd clam. Mr Stimpson [for the plaintiffs| submitted that
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there wes enough materid before the arbitrator for hm to award an gppropri-
ate am under this heed, and that, if necessary, the case should be remitted to
hm for determinetion d that sum. | rgect that argument. Such determingtion
waoud invalve re-opening the Commerad Settlement.’

If there had been no commercid settlement and the argument had been
included inthe pointsd claim, perhapsa definitive answer would have been
forthcoming. However, this case did not appear to ded with the finance
chargeson the 'prime cost' from the date when the cost was incurred until

the date when it ought to have been certified. Thisis part d the contrac-
tor's 'secondary cost' whether, or not, the engineer certifies promptly (see
Rees and Kirby Ltd v. Swansea City Council (1985), infra).

In any event, the form d contract in this case was the ICE fifthedition
where the definition o 'cost’ is not so widdy defined as in the sixth and
seventh edition and the ADIC contracts.

Inthecased AmecBuildingLtd v. CadmuslnvestmentsCoLtd [1996]
51 ConLR 105, the court held that under a JCT contract it was proper for
smpleinterest to be awarded from the date d under-certification.

Where dday and disruption occur, the interest on the cost, or on the
loss and/or expense, may be claimed as part o the cost or expense. This
was held to be the case in Rees and Kirby Ltd v. Swansea City Council
(1985) 30 BLR 1.

A diagram illugrating interest or finance charges from the date of
expending the primary cost' until payment is received in given in Figure
5.26. Thefirg element [F1] represents the finance charges occurring from
the date d incurring the cost until the date d certification (the sums
approved in Rees and Kirby Ltd v. Swansea City Council (1985)). The
second element [F2] represents the finance charges due to late payment of
certified sums under a provison in the contract (suchas ICE or ADIC) or
for breach d contract (infra).

The Late Payment & Commercid Debt (Interest) Ad d 1998 may be
d assistance with respect to late payment d certificatesin the UK. Many
other jurisdictions have provisonsfor payment o interest on late payment.

Whilg it is not usudly essentia to include a statement showing the
amount d interest on delay and disruption clams, it is a practice which
should be encouraged, if only to prompt the architect or engineer to desl
with the mattersin the earliest possible interim certificate.

Remedies for late payment

Many contractorssuffer from late payment o not just one certificatebut of
severd or even dl certificates. In international contractingand in domestic
contracts oversess, it is not uncommon to experience severd unpad
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Financecharges as part of direct costs (loss andfor expense) Payment received

Financecharges for breach of contract Payment WB
(payment provisions)
Certificate 1

1st Application _ 2nd Application 3rd Application !

Fi gure 5.26 Finance charges

certificates at one time involving severa million pounds. Apart from the
extreme coursed action to terminate the contractor's employment (which
contractors are usudly reluctant to do), what other redressis avalable to
contractors in these circumstances?

In most countries, thereare nolegd rightsto suspendwork or dow down
the progressd work. FIDIC, in its 1987 fourth edition d the Red Book
and in its 1999 Red, Ydlow and Silver Books, has introduced provisons
to enable the contractor to suspend work or dow down his progress (sub-
dause 69.4 o the 1987 fourth edition d the Red Book and sub-clause
16.1 d the 1999 Red, Ydlow and Silver Books). Subject to the contrac-
tor giving twenty-eight days (1987 Red Book) or twenty-one days (1999
contracts) notice d his intention to suspend or dow down the progress o
the works, if the employer falsto pay by the expiry d the notice period,
the contractor may then suspend or dow down the progressd the work.
Following such suspension or dowing down, the contractor is entitled to:

e an extenson d time;
e additionda costs;

and in the case d the 1999 contracts:
a reasonable profit.

Theserightsand remediesare without prejudiceto any other rights (finance
charges and/or termination).
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The 1999 HDIC Green Book contains Smilar but much smplified
provisons (sub-clauses7.3, 10.4 and 12.2).

5.16 Cost of Preparing the Claim

In the vast mgjority o cases, the cost d preparing the daim is not a recov-
erable cost. However, there are circumstancesin which the cost o prepar-
ing clamsmay be recovered:

e |f each dam is prepared by the contractor's staff, asand when they arise
during the contract, the salariesand other costs d the saff will usudly
be included in the site or head office overheads and may therefore be
included in the general daim for prolongation.

e If, in spited dl requestsfor an assessment d the amount d the dam
(and provided that the contractor has given dl particularsin accordance
with the contract) no assessment is made within a reasonable time (and
particularly if it has not been made within the period d find measure-
ment or other specified contractud timeframe), the contractor would be
judtified in preparing his own dam and may be entitled to reimburse-
ment - see James Longley & Co Ltd v. South Wes Regional Health
Authority (1985) 25 BLR 56 at page 57: 'The costsd preparing afina
account may be recovered asdamagesin a suitable cases, e.g. for breach
d an obligation on the part d an employer to provide a find account.
..." This may include the contractor's own manageria time (provided
that it is not included in overheads): Tate & Lyle Food Distribution Ltd
and Another v. Greater London Council (supra).

¢ Where certain work isdonein connectionwith preparing a casefor arbi-
tration: James Longley & Co Ltd v. South West Regiona Health
Authority (supra).The cost d preparing unnecessary evidence may not
be dlowed.

5.17 Assessment and Evaluation

Assessment and evauaion o delay and disruption clams will depend on
the pricing and accounting palicy d the contractor. The following should
be established:

The tender

How are the overheads and profit distributed in the tender? Loading rates
or preliminaries may merit adjustments to any sums calculated usng a
formula
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Are dl d the site overheads (preliminaries)priced in the preliminaries
sections d the hills o quantities? If part, or all, o the preliminariesare
included in the rates for measured work, some analysis may have to be
done to ascertain the sums to be used as a basisd calculating time-related
elements (if it isappropriate to use the contract rates for variation delays).
An adjustment may have to be made to account for additiona preliminar-
ies recovered in the rates for variations (whilst there are circumstances
where no adjustment should be made for overheads and profit recovered
in variations, an adjustment will usudly be judtified for any preliminaries
recovered in variations).

Accounting practice

Are head office overheads charged to the project? If so, on what basis?
Time records? Percentage allocation?Ad hoc? Unusudly high allocation of
costs may have to be jutified.

Are finance charges included in general overheads? If so there may be
duplicationwith separate claimsfor finance charges. This may be overcome
by deducting interest and finance charges from the general overheads and
making a separate assessment d the finance costs on the average working
capital required for the delayed project (excludingclaims).

Having establishedthe above, the assessment and evaluationdf theclam
can proceed without fear of unnecessary duplication or omission.

It isimportant that dl facts, evidence and data upon which any cacula-
tions are based are collected and bound in an annotated appendix to the
clam. Inthe narratived the claim, the author should have set out the basis
d the claim, giving reasons for any particular method which has been
adopted (such as an explanation as to why a particular formula has been
used to calculateoverheads and profit and any adjustmentswhich have been
made).

It is sometimes helpful, and persuasive, to give financial information
in tabular and graphical form. This will facilitate a better understanding of
the nature o the contractor's clam and may assist in obtaining an early
settlement.

Each head o claim should state the source documents used (referringto
the appropriate appendix) and any assumptions made for the purposes of
calculation or assessment.

5.18 Summary on Presentation of Claims for
Additional Payment

Similar guidelinesto those given for extensions d time are applicable to
claimsfor additional payment. In spite o the fact that contractors may not
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be reimbursed for preparing a claim, it is usudly in the contractor's inter-
est to do so at the earliest opportunity. The temptation to wait until exten-
sions of time are made before submitting a claim should be resisted unless
there isrea possibility that thiswill sour relationshipsbeyond repair. In any
event a claim should be prepared (evenif not submitted) so that the mag-
nitude of the loss or additional cost can be made availableto management.
The sooner the opposition are made aware d the amountswhich are likely
to be claimed, the better the chances that funds will be put aside to
meet them.

In addition to the detailsand particularsmentioned with regard to exten-
sions of time (supra),the following may be necessary:

e details of the effects o any delay or disruption on dl activities in
paralel and subsequent to the circumstances giving rise to the
claim;
an introductionto the claim giving the contractual provisionsunder which
the claim is being made;

e asummary d notices and particularsgiven during the contract;
diagrammatic illustrations where appropriate;
referencesto recognised authorities and case law relied upon;

e additional, or aternative claims under the general law (if applicable).

a statement setting out the amount of the claim.

Presentation will depend on the type of claim. If several individua claims
are made during the course o the project, these need not necessarily be
couched in legd language which is sometimes seen in formal submissions.

5.19 Formal Claim Submission

If individual claimsare dealt with and settled promptly during the contract,
a forma submission setting out the contractua basis and detailed analysis
of the contractor's rights and entitlements will not be necessary. However,
if settlement is not reached on these claims, the contractor is faced
with preparing a document which, it is hoped, will lead to an amicable
settlement at the earliest possible time. Thistype o claim submission may
take a form almost approaching pleadingsfor arbitration. Some contrac-
tors spend considerable time and effort in negotiations which fail because
of the lack of a sound, comprehensive and persuasive submission which
sets out the contractor's claim and the basis upon which the claim is made.
The sooner a formal submission is made, the earlier a settlement can be
reached or proceedings can commence. A forma clam submission will
include:
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Introduction: contract particulars

Namesd the parties; description d the works, detailsd tender and accep-
tance; the form d contract and any amendmentsthereto; the contract sum;
dates for commencement and completion; phased completion (if applica-
ble); liquidated damagesfor delay; the programme.

Summary of facts

Date of commencement and practicd completion; dates d sectiona
or partial completion (if applicable); summary d applications for exten-
sons d time, extensonsd time awarded; summary d dams submitted;
find account and clams assessed (if any); amount d latest certificate
and retention; payments received; liquidated damages deducted (if
applicable).

Basis of claim

Contract provisonsrdied upon; common law provisons; contractua analy-
ssand explanation d the bassd the clam.

Details of claim

Full detailsd every matter which is the subject d the clam. Each separate
issue should be carefully set out in a logicd format. Key dates, events,
causes and effects, referencesto relevant documents and the like should
form the bassd a narrative which fully describesthe history o the project
and the effectson progress, cost and completion. It isimportant to distin-
guish between the causes and effects d ddlay (and/or disruption), exten-
sonsd timeand the financid effectsd delay and/or disruption. Wherever
possible, diagrams, programmes, tables and the like should be included in
the narrative (or in an appendix). The extensive use d schedules can be
invauable.

Evaluation of claim

Each head o cdam should be calculated, step by step, with explanations
and reasonsfor the methodsadopted. Supporting source documents (from
which financid data has been used in the evduation d the dam) should
be given in an appendix, or listed, so that the recipient may examinesuch
documentsat the contractor's office when considering the claim.
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Statement of claim

A brig statement setting out the daimant'salleged entitlementsand relief
sought, such as extensionsdf time; sums claimed; repayment of liquidated
and ascertained damages (if applicable).

Appendices

Copies of all documentsreferred to in the claim; programmes; diagrams,
schedules; financial data.



Subcontractors

6.1 Subcontracting Generally

An increasing number d contractorsdo lesswork by direct labour and they
rely to a great extent on subcontractorsfor the execution d the work. It is
perhaps for this reason (at least in part) that contractors are sometimes
unable to provide adequate particularsand substantiation in support o their
dams

At tender stage, contractors may rely on subcontractors quotationsfor
large sections d the works. The tender may be based on the lowest d dl
the subcontractors quotations. Once the contract has been awarded, the
contractor will then seek to get better quotations (by negotiation with the
origind tendering subcontractorsor by looking for aternative quotations).

In many cases, the contractor will not award the various subcontracts
until it is necessary to do so. For exampl e, the subcontract for painting may
not be awarded until a few weeks before the painting is due to commence.
The contractor runs the risk d price increases in these circumstances. |f
there has been delay to the project, prior to placing the order for painting,
it will be difficult for the contractor to establish a clam for an increasein
the cost d the work. Is the increase in the subcontract price due to the
delay to the project, or is the market for painting buoyant at the time o
subcontracting (whereasit may have been depressed at thetimed tender)?
If the painting had been ordered at tender stage, the subcontractor may
wdl have had a daim for increased costs due to executing the work at a
later date, but this would have been determined by contractual provisons
based on conditions at tender stage.

This practice makes it difficult for the contractor to judify a clam for
additional payment. The subcontractor will have no interest in providing
particulars (because the extra cost is in his price). The employer will not
expect to reimbursethe contractor for the extra cost caused by a buoyant
market. Nevertheless, the contractor may have grounds for a clam.

If dl subcontractswere placed at tender stage, based on the same pro-
gramme and other contractual provisions, the contractor ought to be able
to dedl with subcontractors clamsasif they were his own (subjectto the
practicd difficulty o getting subcontractorsto give the same notices and
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particularsto the contractor as the contractor is required to give under the
principal contract). In practice, subcontracts are placed progressively during
the course o the project. If delays occur throughout the project, as the
magnitude of the cumulative delay increases, various subcontracts will be
placed on different programmes and base costs. Very often subcontracts
will be placed when the contractor's current programme is out o date
(sometimes the programme may be obsolete to the extent that the pro-
gramme shows completion o the subcontract works before the date o
placing the order for the subcontract). These problems are not imaginary.
They occur regularly in rea life and are a constant source of contractual
disputes.

It is often a problem to establish the subcontractor's obligations regard-
ing progress and completion o the subcontract works when the order, or
subcontract, states that the subcontract worksshall be carried out ‘in accor-
dance with the contractor's programme’. Which programme? Was it the
programme which was in existence at the time o making the subcontract
(evenif the programme shows the subcontract worksto be complete before
thetime d the subcontract)?Isit to be the next revison d the programme?
Isit to be any future revison o the programme? What is the situation if
the contractor never produces a revised programme?

The dangers which may arise from the above practices are:

e The period for completion o the subcontract works may be impossible
to determine from the subcontract documents, in which case the sub-
contractor may have an obligation to complete within a reasonable time.
A reasonable time for the subcontractor may not be within the time
alowed for the principal contract.

e Thesubcontractor may take on board the obligation to execute the works
in accordance with any programme o the contractor.

Even more uncertain and onerous provisions (from the subcontractor's
point of view) arise when the terms o the subcontract reguire the subcon-
tractor to proceed with the subcontract works in accordance with the con-
tractor's reasonable requirements. In the case of Martin Grant & Co Ltd
v. Sir Lindsay Parkinson & Co Ltd (1984) 29 BLR 31, the subcontract
contained the following terms;

2. The Sub-Contractorwill providedl materidslabour plant scaffolding in addi-
tion to that provided by the Contractor for his oan reguirements haulage
and temporary worksand do and perform all the obligations and agree-
ments imposed upon or undertaken by the Contractor under the Prin-
cipal Contract in connection with the sad works to the sttifaction o the
Contractor and d the Architect or Engineer under the Principa Contract
(hereinafter cdled 'the Architect)) at such time or times and in such
manner as the Contractor shall direct or require and obsarve and perform
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the terms and conditions d the Principa Contract so far as the same are
goplicable to the subject matter d this contract as fully asif the same hed
been herein st forth at length and asif he were the Contractor under the
Principal Contract.

3. The Sub-contractor shall proceed with the said works expeditioudy and
punctually to the requirementsof the Contractor and so as not to hinder
hamper or delay the work or the portions of the work at such times as
the Contractor shall require having reference to the progress or condi-
tionsof the Man Worksand shall completethe wholedf the said works
to the satisfaction of the Contractor and d the Architect and in accor-
dance with the requirementsd the locd and other authorities' [Emphasis
added)]

The works under the principa contract were delayed and the subcontrac-
tor was retained on site for a considerably longer period dictated by the
progressd the principa contract. The subcontractor contended that there
was an implied term that the contractor would make sufficient work avail-
able to enable the subcontractor to maintain reasonable and economic
progress and that the contractor would not hinder or prevent the subcon-
tractor in the executiond the subcontract works. The subcontractor'sdam
faled and he was unable to recover the extra costs arisng as a result o
working on site for a much longer period.

Some d these problems can be avoided by using one d the standard
formsd contract which are tailor-made for use with the appropriate prin-
cipa contract. Some contractors have their own ‘look-alike' formsd con-
tract which resemble the standard forms d subcontract but which contain
onerous provisons. Subcontractorsshould not assume that onerous provi-
sions can be defeated by implied terms.

6.2 Nominated Subcontractors

Nominated subcontractors have been usad in building contracts for over
one hundred years. They appeared in the RIBA Modd Form o Contract
at the beginningd the last century. They have a useful and important func-
tion where the employer has a genuine requirement to select a subcon-
tractor to execute speciaist work. However, the provisonsand procedures
surroundingtheir selection and use have become unnecessarily complicated.
PC Sums (PrimeCost Sums) in contractsare intended for work to be done
by nominated subcontractorsor for materials or goods to be supplied by
nominated suppliers.

In generd, it is better to limit nominated subcontractorsto a minimum,
and then only for work which cannot reasonably be induded in the con-
tractor's own scope d work. Some d the reasons which may judify the
use of nominated subcontractorsare:
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e wherethe subcontractoristo undertake design respongbility and the fea-
turesd the subcontractor's design must be co-ordinated with the prin-
cipd design d the works;

e where it is essential to appoint a nominated subcontractor before
appointment o the contractor for the principa contract (for example,
there may be long ddivery periods for plant and equipment to be pro-
vided by the subcontractor);

e Where the subcontract works are an extension o work done previoudy
by a particular subcontractor and the same equipment and standardsare
required to be used in the new works;

e Wherethe subcontract works are the main requirementsd the employer
and the building, or avil works, are secondary (for example, in process
plants);

e wherethe employer, or itsdesigners, have a particular preferencefor a
subcontractor based on previous performance and standard o work.

Having regard to the increasing amount d sophisticated mechanical and
eectricd ingalations, induding lifts, escalators, heating and ventilating
and air conditioning (HVAC), building automation systems (BAS), security
systems (such as closed dircuit televison - CCTV) and a host d new addi-
tionsto thefidd o building services, it is not surprising to find these in the
form d PC sumswhich, in total, may make up more than fifty per cent of
the total building cost. In these circumstances, if PC sums are used prop-
erly, it may be appropriate to nominate subcontractors to do this type of
work.

In this context, 'used properly’ means that, for a lump sum contract
(such as JCT80), the scope d the works to be done by nominated sub-
contractors should be fully defined at tender stage (of the principa con-
tract). That istosay, thedesgnd the subcontract worksshould be complete
indl d the essentia detailsso that the tendering contractors can appreci-
ate the magnitude, complexity, sequence d other work and any other
limitations on their own methods and sequence d working to ensure
completion d the principal works by the contract completion date. It is
whally insufficient to describe the works intended to be covered by a PC
um in one or two linesin the billsd quantities, or specification, giving an
approximate sum as a guide to the contractor for pricing his attendance
and profit.

Quite apart from being contemplated on contractua grounds, it issound
commonsenseto completely develop thedesign o dl d the specidist sub-
contract work alongside the design d the building structure and building
envelope. If thisis not done, how can the design be co-ordinated to ensure
that dl d the service pipes, ducts, cable trays and equipment be built
into the spaces dlocated for them? It is this lack  co-ordination which
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leads to conflictsin the services during construction on site and in some
cases renders it impossible to incorporate them in the space alowed. This
may requirelate variationsto re-routesome d the servicesin unsightly bulk-
headsand lowered ceilings. In extreme cases, valuable floor space may have
to be sacrificed or, if it is not too late, storey heights may have to be
increased. The 'knock-on effect’ may include redesign o curtain wals and
substantial changes to lift cables, controls and machinery. The cost o dl
verticad components and finishes will increase.

These direct costs may be a smal proportion o the costs of delay and
disruption and may cause substantial lossdf revenuefor the employer. Con-
sultants who embark upon a design up to tender stage without taking
account o these potential problems may find themselvesbeing sued by the
employer who has not had his building on time and has paid considerable
additional sums d money to the contractor for the privilege.

These problems arise when the contract contains PC sums which are
no better than provisional sums in disguise. If, for example, the design of
the kitchen equipment is not complete, or not capable of being adequately
defined, at tender stage, a provisiona sum should be used in preferenceto
a PC sum. If PC sums are used for work which is realy provisional, the
design team may be mideading the contractor and the problemswhich arise
may be costly to resolve. The work which iseventually ordered under a PC
sum may be considerably more complex than could reasonably be con-
templated at tender stage. Isthe subcontract work (asordered) the same as
the origina intention, or isit a variation? A variation to the principal work
may not be a variation to the subcontract work (because the 'baseline’ for
design may not be the same for the principal contract and the subcontract).
If a detail is issued during the progress o the subcontract work, the con-
tractor may be judified in claiming an extension d time and additional
payment (on the grounds that it is a variaion to the origina design),
whereas the subcontractor was aware o the new detail and had allowed
for it in its price and programme.

Many d these problems can be avoided by careful planning and co-
ordination of design by the employer's professional advisers, so that the
contractor is left in no doubt, at tender stage, what is contemplated in the
work which will be done by nominated subcontractors.

6.3 Contractor's Rights to Object to Nominees

Mog forms of contract contain provisions for the contractor to object to
any nominee on limited grounds (clause 35.4.1 d JCT80 and clauses
59A(1) and 59(1) d the ICE sixth and seventh editionsrespectively).JCT80
contains detailed provisions and alternative procedures which may apply.
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However, in general, the contractor will have a right to object to a nomi-
nated subcontractor for the following reasons:

e if the subcontractor will not enter into a subcontract on terms contain-
ing provisonswhich indemnify the contractor against the same liahilities
asthose for which the contractor isliable to indemnify the employer and
which indemnify the contractor against any dams arising out o default
or negligence d the subcontractor;

e if the subcontractor will not agree to complete the subcontract works
in accordance with the reasonable directions d the contractor and to
enable the contractor to discharge its obligations under the principa
contract;

e if the subcontractor will not agree to complete the subcontract works
within the period specified in the proposed subcontract;

e if thereare reasonable groundsfor the contractor to believe that the sub-
contractor is unsuitable or is finandialy unsound.

The firg three reasons are usudly catered for in standard forms o sub-
contract designed to operate dongside the appropriate standard form of
principa contract. Any attempt by the contractor to impose more onerous
provisons will usudly be thwarted by predetermined tender procedures
which are known by the contractor (suchas those contained in JCT80 and
the standard form d tender - NSC/1). However, if the principa contract
containsamendmentsand more onerous provisonsthan the standard form
d contract, the contractor would be within his rights to indst on smilar
provisons in the subcontract, so far as they were applicable to the sub-
contract works.

The third reason may arise if nomination proceduresare not followed,
or if the nomination is made during a ddayed project. If there has been no
dday and the period for completion contemplated by the subcontractor is
inconsistent with the contractor'sorigind programme, the contractor will
have a prima facie case to object unless the nominee agrees to comply
with the programme. If delay has occurred, various problems may arise:

If the contractor isin delay, but no extension is judtified, the contractor
may reprogramme the remaining work to dlow a shorter period for work
to bedone by asubcontractorto be nominated at afuturedate. For example
the contractor may cause dday d two weeks to activity B-E (see Figure
6.1). The contractor's revised programme may show a reduction in the
period dlowed for activity JHK which is for work to be done by a nomi-
nated subcontractor (see Figure 6.2) so that the completion date is pre-
served. Activities A-B, B-E, E-F, F-J and JK are on the criticd path but
none d the other activitiesare criticdl.

Isit reasonable for the contractor to object if the nominee can complete
within the origina period alowed, but refusesto agreeto a shorter period?
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Can this be overcome by making an extension d time so that the subcon-
tractor can be accommodated, thereby enabling the contractor to escape
lighility for liquidated damages for his own delay? On the strict wording of
clause 25.3.1 o JCT80, completion o the works must be likdy to be
delayed by a cause which isa relevant event and asthe real cause o delay
was the contractor's own default, it may not be possible to make an exten-
sion. Istime at large? Isthe contractor liablefor unliquidated damages? Do
the contractua provisionsneed revision to deal with thissituation?

Delaysmay occur for which extensions o time may be due, but for which
no extension has been made. There may be a dispute as to the contrac-
tor's entitlement to an extension. If a subsequent nominated subcontractor
cannot complete itswork by the current completion date, is the contractor
judtified in objectingto the nominee (evenif somed the previousdelay was
caused by the contractor's own default)? Should an extension be made
to accommodate the nominated subcontractor? What is the situation if it
should subsequently be found that no extensions d time were judtified for
delays prior to the date o the nomination? Is the nomination made late
(evenif the nominee was able and willing to commence work on the day
when the contractor would be ready for him to commence work)?

The problems which arise when redlistic dates for work to be done by
nominated subcontractors are out o synchronisation with the contract
completion datesand/or the contractor's programme arecommon. A com-
monsense solution may be the only way ahead. Some of these problems
have been considered in the courts. The House o Lords heard an appeal
in the case o Percy Bilton Ltd v. The Greater London Council (1982)
20 BLR 1 (HL).A nominated subcontractor withdrew his labour from site
on 28 July 1978 and went into liquidation. The subcontractor was behind
programme at the time o his withdrawal with some forty weeks o the
subcontract period remaining. On 31 July 1978, Bilton (the contractor)
terminated the subcontractor's employment. The (extended) contract
completion date at this time was 9 March 1979. Some d the defaulting
subcontractor's work wasdone by a temporary subcontractor (Home Coun-
ties Heating & Plumbing Limited) under architect's instructionsand on 14
September, Bilton was instructed to enter into a nominated subcontract
with a new subcontractor (Crown House Engineering Limited). The new
subcontractor withdrew his tender on 16 October and on 31 October
Bilton was instructed to enter into a nominated subcontract with Home
Counties. Negotiationsbetween Bilton and Home Countieswere concluded
on 22 December 1978 on the basisthat Home Counties would commence
work on 22 January 1979 and that the period for completion of the sub-
contract works would be approximately fifty-three weeks (compl ete about
23 January 1980). Variousextensions o time were granted, but the archi-
tect only granted an extension o fourteen weeks (to 14 June 1979) under
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clause 23(f) o JCT63 for the delay caused by renomination (see Figure
6.3). Further delays occurred; the contractor completed late and the GLC
deducted liquidated damages. The contractor contended that time was at
large and that liquidated damages could not be deducted. It was held that
the delay arising out of the renomination fdl into two parts. The first part
wasdue to the original subcontractor's default and the second part wasdue
to the unreasonable time taken to engage Home Counties to complete
the work. No extension of time was judtified for the first part o the delay
(however, it appears that the extension d time granted by the architect
included the firgt part o the delay), but the architect was empowered to
grant an extension d time for the second part o the delay. As the first
part o the delay was not due to the employer's default, time was not at
large and liquidated damages could be deducted.

An important aspect o this case was reported in the Court of Appeal
17BLR 1 (at page 18):

'A quiteseparate argument by Mr Garland iswhat isdescribedas his" overshoot”
submission; that is to say that, at the time d the application for the re-nomina-
tion, the new subcontractor's date for completion was later than the plaintiff's
date for completion and that, since thiswould make it impossible for the plain-
tiffs both to accept the new subcontractor and to comply with the provison in
their own contract asto time for completion, therefore the time provison must
go completdy, time will be at large and the right to liquidated damages will
disappear.

| do not accept this argument. The contractor, faced with a subcontract with
such a provison as to completion, would be entitled to refuse to accept the sub
contractor under clause 27 [of JCT63]; or what the subcontractor could do would
be to say that he would not agree to accept the subcontract unless at the same
time the employer would agree to an extenson d time for the completion of
the main contract.'

The above argument found support in the House o Lords, 20 BLR 1 (at
page 15).

It should be noted that this case dealt with renomination which was not
due to the employer's default. If these circumstancesarose with respect to
the origind nomination o a subcontractor to execute the work covered by
a PC sum, the result would probably be very different. The contractor may
have a clam for breach of contract and/or a clam arising out of a late
instruction pursuant to provisions in the contract.

In a smilar case d Fairclough Building Ltd v. Rhuddlan Borough
Council (1985) 30 BLR 26, a nominated subcontractor ceased work in
September 1977 and the subcontractor's employment wasterminated. The
subcontractor was eight weeks late at the time o termination. The stan-
dard conditions o JCT63 had been amended to exclude delay by a nomi-
nated subcontractor (unlesssuch delay was due to a reason for which the
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contractor could obtain an extension). The origind date for completion of
the principa contract was 2 May 1977 and an extension d timefor strikes
occurring prior to the subcontractor's withdrawa from site was granted to
10 May 1978. The architect did not issue an instruction to renominate a
new subcontractor until 24 February 1978. The contractor objected to the
renomination on the grounds that it did not include making good defects
in the origind subcontract work and that an extenson d time would be
required to cover the time required by the new subcontractor (twenty-seven
weeks from acceptance d tender) which would overrun the date for com-
pletion d the main contract (see Figure 6.4). The architect replied (onthe
latter issue) stating ‘| would confirm our intention to grant an extension of
time in connection with the re-nominated Sub-contractor'sprogrammetime
at such time as the effect on your overal programme can be ascertained.’
It was held that the contractor was entitled to refuse the nomination.

With respect to extensionsd time, the followingisd practica importance,
30 BLR 26 (at page 41):
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'In the present instancedday until 24 February therefore fals on the contractor
[following Bilton v. GLC, but on the grounds that the period taken to renomi-
nate by 24 February 1978 was not an unreasonable time]. If, when his con-
tractual completion date is some two and a hdf months df he is asked to do
work which will take six months to complete we see no reason for saying that
the contract must be so construed that he cannot ingst on an extension d time
under the main contract to bring it in line with the proposed subcontract,. . .'

and at page 42:

It may wdl be that the doing d such work would not delay actual completion
d dl outstanding work but if the contractor is required on 24 February to do
work which cannot be done until September it appears to us at least arguable
that he could not be in breach d contract by reason d failure to do that part of
the work until September and thusthat he isentitled, if he does not exer cise
hisright to prevent nomination,to an extension to that date.' [Boldempha-
sis added]

The main difference between the Bilton case and the Fairclough case
wasthat Fairclough had asked for an extension o timeto cover the period
to complete the work required by the new nominated subcontractor, and
the architect had intimated that he would grant an extension d time,
whereas no extension had been requested in the Bilton case.

Similar problems arise where the contract contemplates the use o
named subcontractors to execute work. However, if the contractor isunable
to enter into a nominated or named subcontract for reasons which are jus-
tified, there may be machinery to overcome some o the difficultiesby way
o a variation or by omitting the work or by substituting a provisiona sum
(clauses3.3.1df IFC84 and 35.2.3d JCT8&0).

6.4 Subcontractors' Programmes

In most cases, the contractor's programme will indicate overall periodsfor
work to be done by each subcontractor. The programme may show sepa-
rately, first, second and fina fixing and various sections of the subcontract
work. Whatever the level o detail shown on the contractor's programme,
many subcontractors will need to subdivide their work into several activities
when preparing their own programmes. If the contractor has been given
sufficient design information when tendering for the work, hewill have been
able to prepare his programme taking into account many o the factors
which govern the sequence d the subcontractor's work. Assuming that the
contractor's programme istill vaid (based on progress and the current con-
tractual completion date), the contractor and the subcontractor ought to be
ableto agree a redlistic programme which is consistent with the overall pro-
gramme. It would be unusua i some minor reprogramming o the prin-
cipal works and/or the subcontract works was not necessary at the time
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d subcontracting. A competent contractor, given sufficient information at
tender stage, ought to be able to accommodate such reprogramming
without raising an objection or subseguent claim.

In some cases, the subcontract works may be on the critica path, in
which case the subcontractor's programme and the overall programme
need to be given careful attention, preferably before the subcontractors
submit their tenders for the subcontract works. This can be facilitated by
ensuring that the contractor and dl tendering subcontractors have detailed
discussions at pre-tender stage. Where the subcontract works are not crit-
ical, the subcontract period may be open to negotiation. For example, if
activity B-G in Figure 5.2 (supra) represents work to be done by a sub-
contractor, the options for the subcontract period may be:

e commence at the beginningd thefourth week and completein six weeks
(earliest start);

e commence at the beginning o the tenth week and complete by the end
o the fifteenth week (latest start);

e commence at the beginningdf the fourth week and complete by the end
o the fifteenth week (earliest start and latest finish);

e commence at any period between the beginning d the fourth week and
theend d thefifteenth week (whichmay be more or lessthan six weeks
duration).

These options may have a bearing on the subcontractor's price for exe-
cuting the subcontract works and should therefore be discussed before sub-
missiond the subcontractor's tender (whether the subcontractor isdomestic
or nominated). They may also have a bearing on the contractor's atten-
dance (for example, the period required for scaffolding). In the case of a
domestic subcontractor, the contractor can use the optimum solution to
arriveat the best tender for the main worksor (if arising after award o the
principal contract) to obtain a saving on itsorigind estimate for the works.
In the case d a nominated subcontractor, the employer may enjoy the
benefit of the optimum solution.

Another difficulty arises where the subcontract is executed on or about
the date of commencement of the main works, but the subcontract works
are due to commence several months later. Delaysto the main works which
occur prior to the date o commencement o the subcontract works
may qudify for an extension o time (for completion o the main works).
However, the progress o the subcontract works has not been delayed (since
the subcontractor has not yet commenced work) and there may be no pro-
vison to adjust the completion date of the subcontract works. It istherefore
important to make provisionin the subcontract for the commencement and
completion dates of the subcontract works to be adjusted in such circum-
stances. This may be overcome by stating a period for completion d the
subcontract works and providing for the subcontractor to commence work
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withina specified period of the contractor's written notice. Thismay beidedl
for contractors, but subcontractorsmay require provisionsto enablethem to
recover any additional costswhich may arise from delayed commencement.

6.5 Extensions of Time for Completion of
Subcontract Works

Most forms o subcontract contain provisionsfor extensions o timeto be
made for the following reasons:

e delay for whichthe contractor isentitled to an extension o timefor com-
pletion of the works pursuant to the principal contract;

e delay or default on the part o the contractor, or persons for whom the
contractor is responsible (such as other subcontractors).

ff the subcontract work is on the critical path, a quaifying delay which
affects the subcontract works will have equa effect to the completion
periods for the subcontract works and the main works. If the subcontract
work is not on the critica path, delays which occur may have different
effectson the relevant completion dates. For example, delay on the criti-
ca path may give rise to an extension o time for completion o the main
works, but no extension d time may be necessary for completion of the
subcontract works. Alternatively, a qualifying delay to the progress d sub-
contract works may judtify an extension of time for completion d the sub-
contract works, but no extension may be necessary for completion of the
main works (subjectto the contractor subsequently needing an extension -
see Chapter 5, supra).

The interpretation of the various subcontracts ought to run in pardle
with the main contracts (back to back). That isto say, dl provisonsin the
main contract which are in connection with the subcontractor's obligations,
rightsand remedies are required to work together asif the main contract
provisionswere set out in the subcontract. For example, clause 4.1 d the
HDIC Subcontract (1994) providesfor an unpriced copy o the main con-
tract to be made available for the subcontractor to inspect and the sub-
contractor is deemed to have full knowledged it. In addition, clause12.1
states:

"The provisonsd Clause 54 d the Conditionsd Man Contract in relaion to
Contractor's Equipment, Temporary Works or materids brought on to the Site
by the Subcontractor are hereby incorporated by referenceinto the Subcontract
as completely asif they were set out in ful heren!

It isimportant that the subcontractor's obligationsto give notice should be
consistent with the contractor's rights to give notice in such a way that
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neither the contractor nor the subcontractor are disadvantaged. The FCEC
(Federationof Civil Engineering Contractors— now CECA — CGivil Engineer-
ing Contractors Association) blue subcontract form for use with the ICE
main contract and the ADIC subcontract (1994) for use with the 1987
fourthedition do not quite achievethis. Subclause 7.2 of the 1994 ADIC
subcontract providesfor the subcontractor to be entitled to an extenson d
time (inter alia) for reasons for which the contractor would be entitled to
an extenson under the main contract. The subclause goes on to say:

'Provided that the Subcontractor shall not be entitled to such extension unless
he has submitted to the Contractor notice o the circumstances which are dday-
ing him within 14 days of such dday firg occurring . . . and in any case to which
[the Contractor may obtain an extenson under the Main Contract] the exten-
sion shall not exceed the extenson to which the Contractor isentitled under the
Main Contract.

These provisons may be difficult f not impossible to reconcile in some
circumstances.

Frdly, clause 44 d the HDIC main contract requiresthe contractor to
give notice within twenty-eight days after such event has arisen and the
engineer hasthediscretionto grant an extensionif noticeisnot given within
twenty-eight days.

Clause 7.2 d the subcontract provides for the requisite notice to be a
condition precedent to the subcontractor'srightsto an extension, whereas
Clause 44 of the main contract is not a condition precedent (see Bremer
v. Vanden in 1.7, supra).

If a subcontractor gives notices d a delaying event, which would justify
an extenson d time, fifteendays after the event had first arisen and the
contractor gave notice under the main contract before the expiry of the
twenty-eight day period, the contractor would be entitled to an extension
and the subcontractor would not be entitled to an extension. This could
leed to absurd results. The main contractor and the subcontractor would
have different programmesand other subcontractorswould not know which
programme they had to work around. For example, in Figure 5.3 (supra),
the contractor could be granted an extensond time d two weeksdue to
delay (DIl) and the subcontractor executing activity B-E (if he could not
obtain an extension due to his late notice) may have to accelerateto com-
plete by hisorigind completion date (endd week nine). If activity B4+ was
to be executed by another subcontractor, would this subcontractor be
obliged to commenceat the beginning d week ten (theorigina programme
date and immediately followingcompletion d the delayed subcontractor's
work) or would he be required to commencework at the beginning d week
twelve (cons stent with the delayed programmeincorporating the extension
d time granted to the man contractor)? Can the man contractor pro-
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gramme dl activities (after activity B-E) to start and finish on the origind
datesand build in two weeks float for himsdf?

What happensif the subcontractor'swork is not on the critical path for
the main contract?

Assume that the period for completion o the subcontract works is Sx
weeks commencing in the fourth week (as activity B-G in FHgure 5.4,
supra). There is Sx weeks float in the main contractor's origind pro-
gramme. A suspension order issued by the engineer under the main con-
tract causes delay to the subcontract worksfor a period d two weeks (dday
D1). If the subcontractor gave notice to the main contractor within four-
teen days and the contractor gave notice under the main contract within
twenty-eight days, the contractor may not be entitled to an extension
(because the dday will not dday completion d the works) and on the
express wording d the subcontract, the subcontractor will not be entitled
to an extension.

If there should be provisons in the subcontract for liquidated damages
for late completion contemplated by sub-clause 7.4 d the sample Condi-
tionsd Particular Application to the ADIC subcontract, is the contractor
entitled to levy liquidated damagesif the subcontractor fals to complete
within the original subcontract period d 9x weeks? The subcontractor is
blameless. The contractor is blameless (theengineer caused the problem).
If no extenson can be granted to the subcontractor, does time for com-
pletion d the subcontract works become at large?

With the exception d dedlay on the part & nominated subcontractors
under some JCT formsd contract (infra),delays by other subcontractors
(or by the contractor) may entitle the subcontractorto an extenson d time,
but the contractor may not be able to obtain an extenson d time for com-
pletion d the man works. In such circumstances, various clams and
counter-claims may arise (see Chapter 7, infra).

6.6 Delay by Nominated Subcontractors

The JCT formsd contract (JCT63 and JCT80) contain certain provisons
which can only be regarded as being against the interests o the employer.
JCT80 (clause25.4.7) providesfor extensionsd timein the event d dday
on the part & nominated subcontractorsor nominated suppliers which the
contractor has taken dl practicd steps to avoid or reduce. No doubt con-
tractors have indsted upon this provison in the light d experienceand on
the grounds that they have not fredly had control over the selection d the
nominee. However, if the contractor is to be given the opportunity to
discuss dl essentid details with the nominee, prior to nomination, and
having regard to the contractor'sright to object to any nominee, these pro-
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visonsshould be removed. Before removing these provisons, the employer
and its professona team should be prepared to make dl nominations in
plenty d time for the contractor and the subcontractorsto agree to the
programme and for orders to be placed so as to prevent delay. If these
requirements cannot be met, and the extension d time provision for delay
onthe part d nominated subcontractorsisdel eted, contractorswill be more
likdy to exercisetheir rightsto object, thereby causing delay to the progress
d the main works. The contractor may dso be entitled to an extenson o
time for completion o the main works pursuant to clause 25.4.6.

Notwithstanding the provisonsd clause 25.4.7 d JCT80, the subcon-
tract provisons(clause11.2.2.1 d NSC/4a) precludean extenson d time
for completion o the subcontract works in the event of delay by the sub-
contractor. The contractor may therefore avoid ligbility for liquidated
damages under the principa contract and the subcontractor may become
ligble directly to the employer.

6.7 Architect's Consent to Grant an Extension of Time to
a Nominated Subcontractor

JCT80 requires the architect's consent to grant an extenson d time to
nominated subcontractors (clause 35.14). Some architects are reluctant to
exercisetheir powers promptly on the groundsthat the contractor may use
it to judtify an extenson d time for completion d the main works. This is
not necessaxily the case, and these powers should be exercised as soon as
possible having regard to the completion periods d the respective sub-
contract (which may, or may not, be critical to the completion period for
the main works - infra).

In the case of quaifyingdelays, an extenson d time may, or may not,
be necessary for completion o the main works. In the case d delay by the
contractor (or other subcontractors),the architect may have an obligation
to give his consent to grant an extenson d time to a delayed subcon-
tractor. Failure to do so at the appropriate time may provide the delayed
subcontractor with grounds to argue that time for completion d the
subcontract works became at large or to cam acceleration costs.

6.8 Design and Drawings Provided by the Subcontractor

In contractswhere the responsbility for design restswith the employer, any
design d the subcontract works by the subcontractor is deemed to be the
employer's design. Therefore, any dday in design by the subcontractor will
be considered to be delay by the employer. However, where the subcon-
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tractor is required to provide installation drawings, these may not be con-
sidered to be design drawings and the subcontractor will be ligble to the
contractor for any delay caused by late issuancedof installation drawings: H.
Fairweather & Co Ltd v. London Borough of Wandsworth (supra).

Difficulties often arise where design and installation drawings are to be
provided by the subcontractor. What constitutesa design drawing and what
constitutes an installation drawing? There are no reasons why these should
not be defined in the principal contract (definitionsin the subcontract may
be d no conseguence since the contractor may argue that such definitions
were not part o the principal contract). In the absence of such definitions,
it is suggested that the following principlesmay be applied:

e design drawings include drawings which reguire calculation and/or co-
ordination with other parts o the works (such as works being designed
by other subcontractors);

e ingtalation drawings include drawings which merely represent the sub-
contractor's interpretation of the design having regard to al design infor-
mation provided by the employer's design team.

In the former case, the design d the subcontract works may depend on
design development o other parts d the works, for which the employer
assumes responsibility for design. The design team will have to ensure that
thedesignd dl installations,and the building, fit together. In thelatter case,
the subcontractor must be given sufficient information on dl other installa-
tions to enable him to complete his installation drawings.

Some contracts attempt to place responsibility for co-ordination of
design by subcontractors (in addition to co-ordination o the installation)
upon the contractor, or on the various subcontractors. Thisis a recipe for
disaster and employers should be advised to avoid this practice. It is likey
to cause considerable delay and extra cost which, in spite of careful draft-
ing d the contractual provisions, will aimost certainly end up being the
responsibility o the employer.

6.9 Variations to the Subcontract Works

Variations to the subcontract works are usudly subject to the same treat-
ment as variationsto the main works. However, the design of the subcon-
tract works, at the time of nomination, may aready incorporate variations
to the main works, in which case they will not be treated as variationsto
the subcontract works. For example, the electrical installation may have
been shown on the contract drawingsfor the main worksas having al hori-
zontal conduitsin the floor screed. When the nomination is made, the sub-
contract drawings may show the horizontal conduits in the ceiling space.
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This variation (to the main works) may cause considerable reprogram-
ming d dl tradesin the ceiling space and have an effect on the sequence
d partitions and floor screeds. It may be one d the reasons for the sub-
contractor's programme to be at odds with the contractor's programme. If
the variation to the main worksis recognised prior to the nomination, and
an extension d time is made for it, the contractor may have no need to
object to the nominee. If the variation is not recognised prior to the time
of nomination, the discrepancy between the contractor's and the subcon-
tractor's programme may have to be resolved between the architect, the
contractor and the subcontractor in the light d the variation (after nomi-
nation and preferably before the subcontract is made).

If sufficient details were given at tender stage, the type d variation men-
tioned above ought to be detected by the design team and the contractor.
What is the dituation if insufficient information is given in the principd
contract to enable the contractor to know if the conduits were originaly
intended to be in the floor or celing space? The contractor will have to
assume one or the other in order to programme the sequence d trades
and to price the work at tender stage. The design team may argue that
thereisno variation to the main works (particularlyif it was dwaysintended
that conduits would be in the ceiling space, but this information had not
been given to the contractor at tender stage). In most cases the contractor
would have a strong casefor a variation. Thefalureto give sufficient infor-
mation at tender stage may enable contractors to exploit the situation by
dleging variationswhen, in fact, they had made the correct assumptions at
tender stage.

Variations to the subcontract works introduced after acceptance d the
subcontractor's tender may have cost implications for the subcontractor
only, or for the subcontractor and the contractor. Time-related costs may
be judtifiedfor the subcontractor but not for the contractor. Each variation
will need careful andlysis by the contractor and the subcontractor in order
to ensurethat the time and cost effectsare detected and notified promptly.

6.10 Delay and Disruption Claims

Subcontractorsare likdy to be delayed by various causes. Subcontractor's
cdamsfor delay or disruption to the progressd the subcontract works for
reasonswhich giveriseto a dam against the employer are likdy to receive
the contractor's co-operation to ensure that the full effects are reflected
in extensonsd time and additional payment made under the principa
contract. The sooner the contractor and subcontractor can recognise the
merits d co-operating on the keeping d records, giving notices and
the means d formulating a clam, the greater the chance d maximisng
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the remedy and reimbursement o additional payment. A joint approach
which isconsistent isa powerful tool, provided that the claim has merit and
substance.

However, clamsfor delay or disruption to the progress d the subcon-
tract works by the contractor, or other subcontractors, are likey to be
resisted by the contractor for various reasons:

e if thedelay isconcurrent with a delay which is the employer's responsi-
hility, the contractor's claim against the employer may be prejudiced,

e the contractor may have difficulty in disentanglingthe causes and effects
o delayscaused by himsdf and/or various other subcontractors, thereby
increasing the likelihood that the cost will have to be borne by the
contractor.

If the contractor can clearly identify the culprit(s) to whom a subcontrac-
tor's clam may directed, he may be less resistant to the claim. Much will
depend on the chance o recovering the costs from the defaulting subcon-
tractor(~)Where the contractor isto blamefor the delay or disruption, set-
tlement will depend on the contractor's and subcontractor's recordsand the
subcontractor's ahility to present hisclaim with clarity. Onerous subcontract
conditions and counterclaims will often feature in negotiations and it may
be in the contractor's interest to do a deal in order to conceal the nature
d the dispute from the employer's professional advisers (particularly if
the delay is one which is concurrent with delays which may give rise
to additional payment under the principal contract). Subcontractors who
recognise a vulnerable contractor can often achieve a prompt and
satisfactory settlement.

Subcontractors who cause delay and/or disruption may find themselves
lidble for claims from three directions (al recoverable through the provi-
sions o the subcontract):

e clams for the contractor's own costs caused by the subcontractor's
default;

e liquidated damages levied against the contractor by the employer;

e clamsfrom other subcontractors against the contractor resulting from
the subcontractor's default.

However, if the subcontractor isdelayed by mattersfor which the employer
is responsible, the contractor may be able to obtain a remedy under the
main contract subject to the subcontractor complying with the relevant pro-
visonsin the subcontract. Provisionsfor giving notice and particulars vary
with subcontracts. Asstated in 6.5, subcontracts ought to be ‘back to back’
with the main contract. In the case o the FCEC/CECA and FIDIC sub-
contracts (supra),the provisionsare somewhat better than those for exten-
sions d time. Sub-clause 11.1.d the FIDIC subcontract states:
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‘. .. whenever the Contractor is required by the terms d the Man Contract to
dve any notice or other information to the Engineer or to the Employer, or to
keep contemporary records, the Subcontractor shdl in rlation to the Subcon-
tract Worksgive aSmilar notice or such other information in writing to the Con-
tractor and keep contemporay records as will enable the Contractor to comply
with theterms d the Man Contract.’

From a practical point o view, it is vitd that contractors and subcon-
tractors maintain good relationships and co-operate with each other in
order to obtain the fullest benefit under the main contract. Contractorswho
are at odds with both the employer and their subcontractors are likely to
be at a disadvantage whichever way they turn to obtain payment of claims.

6.11 Liquidated Damages

Most subcontracts do not have an express provision for liquidated damages
(oned the exceptions being the FIDIC subcontract, Part II). If a subcon-
tractor causes delay which resultsin the main contractor being ligblefor lig-
uidated damages, then the main contractor will seek to recover the amount
of liquidated damages from the subcontractor, usudly through an express
term in the subcontract or as damages.

Problems arise if the subcontract works are small in comparison to the
main contract but vita to the timely completion o the works. It could
be the case that a few days delay by a subcontractor may bring with it a
lidbility for liquidated damages far in excess o the valued the subcontract
works. The fact that the amount o liquidated damages is high compared
to the subcontract sum does not make the amount a penalty and there is
little the subcontractor can do to avoid ligbility after the event. If the sub-
contractor can show that the liquidated damages provisions in the main
contract were never properly communicated to it, then that may be a
defence. The best advice to any smal subcontractor is to obtain a limit
on its liability for any claims for delay before submitting a tender for the
work.

If liquidated damages for late completion are stipulated in a subcontract,
then it is possible that the courts may construe this head o damages as
including the main contractor's and other subcontractors claimsfor delay:
M.J. Gleeson Plc v. Taylor Woodrow Plc (1990) 49 BLR 95. Theexample
sub-clausein Part I of the FIDIC subcontract states that the amounts stipu-
lated for liquidated damages arethe only damagesfor delay. However, there
isno reason why there could not be provisionsfor both liquidated damages
and other claims for delay, provided that the definition o liquidated
damages clearly sets out what is included in the stipulated sum. Any head
of dam which did not fal within the definition may (subject to it being
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a direct consequence d the delay) be claimed in addition under a suitable
express term in the subcontract.

If more than one subcontractor isguilty o delay to completion (and pos-
sbly the main contractor is also at fault), the allocation o liability to each
subcontractor may be fraught with difficulty. The contractor is required to
link cause and effect and to illustrate how and why each subcontractor
is liable and for what amount: Mid Glamorgan County Council v. J.
Devonald Williams (see 1.6, supra).

6.12 The Law Applicable to the Subcontract

Many problems can be avoided if the law applicable to the main contract
is the same as the law applicable to each subcontract. However, it is not
uncommon for contractors to choose the law applicableto the subcontract
which isat oddsto the law applicableto the main contract. If, for example,
the main contract was subject to the Laws d South Africa and a subcon-
tract was subject to English Law, how would penalties work if the subcon-
tractor caused delay?

What would be the situation if the subcontract work was on the critical
path and the subcontractor wasthe only culprit that caused delay, asa result
o whichthemain contractor finishedlate and the employer deducted penal -
ties? The subcontractor would no doubt argue that the penalties could not
be levied against it. The main contractor would argue that the deduction o
penalties by the employer was part of the damages suffered as a result o
the subcontractor's delay, which were contemplated and o which the sub-
contractor was aware by having notice d the main contract provisions.



Response to Claims:
Counter-claims

7.1 General Policy

No one likesto be on the receiving end of a clam. From the employer's
point of view it will mean additional cost by way d lossd revenue and/or
additional payments to be made to the contractor. From the point of view
d the professional advisers to the employers, it may reflect on the firms
competence in preparing contract documents and on their ills in con-
tractsadministration. They may also befaced with additiona costsd admin-
istration which cannot be recovered from the employer. When contractors
receive claims from subcontractors, they will be mindful of the fact that
the clam may arise out o their poor organisational skills, in which case
they will not be able to obtain reimbursement from the employer or other
subcontractors.

Nevertheless, vdid claims are a fact o life in modern construction pro-
jects. They are an essential feature of small and large contracts and the
machinery to deal with them should be regarded as an important element
of control. Prompt submission of noticesand particulars, followed by a con-
sidered response from the recipient as soon as possible will usudly facili-
tate early remedial action and settlement.

The employer's professiona advisers will normally be required to act
as independent valuer or certifier under the contract and/or advise the
employer on the contractor's rightsand entitlements. In Pacific Associates
Inc and Another v. Baxter and Others (supra - Chapter 1), it was held
that the contractor had no recourse against the engineer if he should fall
to certify properly and act fairly. The contractor would, however, be able
to recover from the employer. Consultants should therefore be aware that
they are likdy to be the target for negligence claimsfrom the employer i
the contractor's claimsarise out o their failure to value or certify in accor-
dance with the conditionsdf contract. Employersshould also be aware that
their interference with the impartial certifying function o their consultants
will be self-defeating (Morrison-Knudsen v. B.C. Hydro & Power and Nash
Dredging Ltd v. Kestrell Marine Ltd, Chapter 1 - supra).
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Consultants who fend off claimsto avoid criticism of their own perfor-
mance may only be compounding the problem and laying themselves, and
the employer, open to greater clamsfrom contractors. Delay in recognis-
ing a claim and responding to it may cause any hope d effective remedial
action to be lost. Poor advice given by consultants to the employer upon
which the employer reliesto embark upon the road to litigation or arbitra-
tion which could otherwise have been avoided may lay the consultants open
to claimsfrom the employer.

If clamsareto bedealt with effectively, employersand their professional
team should decide on policy at the outset. There should be a system of
referral to experienced gaff who are not responsible for the day-today
administration o the project. Advice from an independent consultant may
be appropriate from time to time. A policy statement should include the
following:

e consultation as soon as the first notice from the contractor is received
(oras soon asany member o the professional team recognisesa poten-
tid claimy;

e delegation of responsibilitiesto verify facts;

e consultationto determine the validity, meritsand substance d the claim;

e consultation to analyse the causes and effects of the matters which are
the subject o the claim;

e recommendations on the quantum o the claim;

e content of written response and necessary certificates to be issued.

Whatever policy is adopted, the timing and content of the first response
to a clam situation may be critical to its successful conclusion with the
minimum exposure to delay and additional cost. It is important that the
response should reflect the opinion o the certifier (which may take into
account the various matters discussed during consultations with other
members o the professional team and the opinions o persons to whom
the clam may have been referred).

The content should be sufficiently detailed to show that the matter has
been properly considered and the door should be left open to dlow the
contractor to submit further arguments or factsin support o the claim.

7.2 Extensions of Time

Prompt response to any situation which may jeopardise progress and com-
pletion o the works by the due date is necessary for practical and con-
tractual reasons. From a practical point of view, it is essentia to have a
vdid programme which is consistent with progress and the latest extended
completion date. Without continual review which takes account o actual
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delay and entitlement to extensionsd time, thereisno meansto plan future
issuance o details and instructions and there is no yardstick by which to
measure future delays. Extensons o time granted several months after the
event (or even severad months after completion o the project) are o no
practical use and any opportunity which may have existed to reduce the
delay may have been lost.

From a contractual point d view, time to exercise the powers to grant
an extension may be critica to the employer's rights to levy liquidated
damages (Millerv. London County Council, Chapter 1 — supra). Some
doubt has been expressed on the vaidity o the argument that if extensions
o time are not granted within the time contemplated by the contract, the
employer's rights to liquidated damages are extinguished. In Temloc Ltd v.
Erril Properties Ltd (Chapter 1 — supra), the employer argued that since
the architect had failed to grant an extension d time within the twelve-
week period provided in clause 25.3.3 d JCT80, the employer could not
recover liquidated damages but he could recover general damagesin lieu
d liquidated damages (whichin this case had been £nil in the appendix to
the contract). The judge took the view that the twelve-week period was
directory only and not mandatory. Thisview has been highly criticised by
distinguished authors on construction contracts. However, since it was the
employer who was seeking to rely on this provision in order to recover
damages which it could not otherwise clam under the liquidated damages
provison in the contract, it is not surprising that the judge did not see fit
to dlow the employer to benefit from his own architect's failure to grant
an extension within the time limits laid down in the contract. If this prac-
tice was condoned by the courts, nothing would prevent employers from
encouraging architectsto delay granting an extension d timeif the general
damages were found to be greater than the liquidated damages specifiedin
the contract. It issubmitted that the contractor would ill be ableto succeed
in arguing that the employer could not rely on the liquidated damages pro-
visonsin the contract, if the architect did not grant an extension o time
within the twelve-week period, notwithstandingthe judge's view in Temloc
v. Erril Properties.

In a recent Australian case, it was hed that the employer had the
option to levy liquidated damages (if the architect issued the necessary non-
completion certificate) or, if no certificate was issued, the employer may
levy general damages which may exceed the amount stipulated for liqui-
dated damages: Baese Pty Ltd v. RA. Bracken Building Pty Ltd (1989)
52 BLR 130. The commentary to the case (at pp. 131 and 132) suggests
that the judgement is d limited application and should not be regarded
as creating a precedent giving rise to a general right to opt for liquidated
damages or general damages.

The requirement to grant an extension d time within the periods con-
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templated by the contract does not mean that the architect's, or engineer's
opinion must be the right one. The architect, or engineer, need only con-
sider the delay and grant, or refuse to grant, an extension o time within
the requisite period. Provided that there was a genuine attempt to deal with
the matter, and the contractor was notified of the extension, or reasonsfor
refusing an extension, within the period, then the contractual provisions
will be satisfied and the employer's rightsto rely on the liquidated damages
provisionswill be preserved. A refusd, or insufficient extension, which is
not based on a genuine attempt to assess the delay (but merely to preserve
the liquidated damages provisions), may not be effective. No response, or
protracted exchanges o correspondence with no concluson may not
preserve the employer's rightsto liquidated damages if it should be subse-
quently held that an extension of time ought to have been granted at the
appropriate time.

Thecase o Aoki Corpv. Lippoland (Singapore) Pte Ltd [1995} 2 SLR
islikely to be regarded asintroducinga change to the existing ground rules.
This Singapore decision dealt with the peculiar wording of clause 23.2 o
the SIA (Singapore Ingtitute o Architects) form o contract in which the
architect isrequired to givean initial intimationd hisdecisionasto whether,
or not, a delaying matter deserves an extension d time, in principlewithin
one month of the contractor's notice of delay, without having to give his
opinion on the amount d the extension in hisinitid intimation. The con-
tractor argued that the architect's failure to give hisinitiad decisionin prin-
ciple within one month had the effect o the architect losing his power to
grant an extension, that time (for completion) was 'at large’ and that the
employer lost its rightsto levy liquidated damages.

The judgefound in favour of the employer. That isto say, the architect’s
initid intimation was not given too late in the circumstances o this par-
ticular case. Certainly, the wording of clause 23.2 o the SIA form does
not make it a condition precedent to the architect's rights to grant an
extenson o time that the initid intimation should be given within one
month. That much can be gleaned from Bremer Handelsgesell-Schaft
M.B.H. v. Vanden Avenne-Izegem P.V.B.A. (infra), in which the judge
stated that there must be express wording to bar an entitlement or right if
notice was not given within the prescribed time.

However, the Singapore case did not deal with the issue as to when the
extension o time itself should ultimately be granted. In the circumstances
d this case, the judge took the view that the initial intimation (giventhree
months after completion o the works) was not too late. However, it is
evident that an initid intimation given two-and-a-half years after comple-
tion quoted in a referenceto an earlier case d Tropicon Contractors Pte
Ltd v. Lojan Properties Pte Ltd [1991] 2 M U 70 (CA);(1989) 2 M U
215 (dist)was given too late. Notwithstanding the Aoki v. Lippoland deci-
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sion, an architect or engineer who delays any decision regarding an exten-
son d timetherefore runsthe risk o jeopardising the employer'srightsto
levy liquidated damages.

It would seem at least arguable that the case d Aoki v. Lippoland has
not affected the existing ground rules for most other forms d contract,
but it must be said that there may be a shift in policy on the application
of extenson d time provisons. What appears to be emerging from the
Singapore decison is an acceptance, by the courts, that if an extenson o
timeis not granted within the time contemplated by the contract, then the
contractor may be entitled to damages (the costs d acceleration), rather
than dlowing time to be at large.

Clause 25 d the JCT80 conditions requires the architect to state the
relevant event which he has taken into account when making an extension
of time (without necessarily alocating periods against each event). Clause
2.3 d the JCT Intermediate for IFC84 does not require the architect to
alocate periods againgt each rdevant event. Under JCT80, the architect's
response to any notice d deay is required within twelve weeks o receipt
of the contractor's notice or particulars, or before the completion date.
Under IFC84 the architect’s response is required as soon as he is able to
assess the extension. In both cases there is provison to review the exten-
sonsd time within twelve weeks d practical completion.

Both the ICE conditions and the 1987 fourth edition d HDIC (clause
44) are dmost noncommittal as to when the engineer should respond
to a dam for extensonsd time. ICE requiresa response ‘forthwith’, and
ADIC ‘without undue delay’ if the engineer considersthat an extension is
due.

The NEC contemplatesa considerableamount d co-operation between
the contractor and the project manager with respect to natification and
assessment d ‘compensation events. Sub-clause 64.3 states:

‘The Project Manager natifies the Contractor d his assessment of a compensa
tion event and gives him detailsd it within the period alowed for the Contrac-
tor'ssubmisson d hisquotation for the same event. This period startswhen the
Project Manager's assessment becomes apparent.'

The 1999 HDIC Red, Ydlow and Slver Books reguire the engineer or
employer (asthe case may be) to respond within forty-twodaysafter receiv-
ing the contractor's notice and particulars (sub-clause20.1). A response
may be with approva or with disapprova and with detailed comments.
Sub-clause 3.5 requires the engineer (within the forty-two days) to consult
with each party in an endeavour to reach agreement or, failing agreement,
he must make a far determination. Under the Siver Book, where the
employer deals with such matters (asthere is no engineer), the contractor
must register hisdissatisfaction with the employer's assessment o hisclams
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within fourteen days or he must give effect to it. The text of this clause
could have been clearer and there is at least the posshility that the
employer's determination could become fina and binding if the contractor
failsto register hisdissatisfaction within fourteen days. If the contractor reg-
isters dissatisfaction [withinfourteen days], the dispute may be referred to
adjudication.

Under the 1999 FIDIC Green Book, no time limitsare laid down within
which the employer must respond.

The contents d a response to a notice or clam for an extension o time
are important. Whilgt it is not usudly necessary to give periods o exten-
sion for each separate cause of delay (saveto the extent that it may be
required separately for a claim for loss and/or expense pursuant to clause
26.3 d JCT80), it isgood practice to do so for the following reasons:

e it enables the contractor to befully aware d the delayswhich have been
considered (within the time limits for granting an extension);

e it facilitates agreement on some o the delays and extensions of time
granted therefor, and enables both sides to concentrate on resolving the
contentious delays,

o if facilitates agreement on delays which may, in any event, have to be
quantified in order to establish the amount of additional payment;

e it enables the contractor to identify which delays apply to which sub-
contractors so that consistent extensions o time can be granted under
each subcontract.

Some common problems which arise are:

Late information

Information may be issued late (having regard to the programme) but not
actually cause delay to the progress of the works because the contractor is
not ready to commence the work which is affected by the late information.
Isthe contractor entitled to an extension o time? Factorsto be considered
include the following:

e Isthere a lead time? That is to say, does the contractor have to order
materials or arrange for the work to be done by a subcontractor? The
architect, or engineer, may be aready in delay prior to any delay by the
contractor and would therefore not have been in a position to anticipate
the site progress. It may well be that the information was required before
the contractor commenced the affected work and the contractor had no
need to commence prior to recelving the information (see Figure 7.1).

e Isthe contractor in delay for matters which would justify an extension,
or is he being dilatory?
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It may be that even if no extension was judtified, the employer could not
in any event have been in a position to give the information earlier and
could not therefore have obtained use o the project any earlier than the
time required to complete the remaining work affected by the late infor-
mation. The best advice is not to rely on the contractor's delaysto put off
issuance o information for construction. If it is unavoidable, the contrac-
tor may be entitled to the benefit o the doubt and the employer may have
no claim against the contractor.

Information and variations issued after the completion date

If the contractor isin culpabledelay and liableto liquidated damages, further
delay caused by information and instructions issued after the completion
date has passed may be difficult to deal with within the contractual machin-
ery. In such circumstances, contractors will seize the opportunity to estab-
lish extensions o time for the full period up to the date when the delay
ceased to affect the progress of the works, plus an alowance to complete
the remaining works. Much will depend on the reasons for the late
information or variation (see Chapter 5 - supra) and the terms o the
contract.

If the contract does not provide for extensions of time after the com-
pletion date has passed, or if the provisions dlow for extensions of time
without preservation o the employer's rights to liquideted damages, the
employer and his professional adviserswill need to give careful considera-
tion to the need for giving any instructions at al, and if they cannot be
avoided, what should be done to protect the employer's interests?

If the architect, or engineer, isd the opinion that an extension of time
can, and ought to be made, then an extension should be made having
regard to the factsand circumstances. If the architect, or engineer, isof the
opinion that no extension can be made, then the contractor should be
advised accordingly.

Except in the most straightforward of cases, these circumstances may
require expert advice on the meaning of the contractual provisionsand the
period o extension which may be judtified (see Balfour Beatty Building
Ltd v. Chestermount PropertiesLtd in 5.3 - supra).

Omission of work

The provisonsd JCT80 contemplate an alowance for any variation, as
an omission of work which produces a saving in time, when considering
the period of any extension d time which may be granted. Clause 25.3.1.4
requires the architect to state:
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‘the extent, if any, to which he has hed regard to any indruction requiring as a
Vaiation the omisson d work issued since the fixing of the previous Com-
pletion Date'. [Emphas sadded]
The architect may also, after the completion date, fix an earlier completion
date than that previoudy fixed if it should be reasonable to do so having
regard to omissionsordered after the date o fixing the previous comple-
tion date - clause 25.3.3.2.

Whether or not there should be any omissions, the architect is required
togrant an extension o timewithin twelveweeksd the contractor's notice,
or beforethe completion date, whichever isearlier. Even if noticesand par-
ticularsand extensionsd time are given without delay, the contractua pro-
visons may not alow &l omissions to be taken into account. There may
be a period when omissions occur but which cannot be taken into account
(seeFigure 7.2). Whileit isreasonableto have provisionsto make alowance
for omissions, it appears that the JCT80 provisions could be improved to
catch other omissions which occur after the delaying matter which was
the subject of the previous extension of time had ceased to operate.

It should also be borne in mind that, where there isdelay in granting an
extension d time (evenif it should be granted within the requisite period),
the contractor may issuea programme whichisafair reflectiond the exten-
sion due with the exception d any omissions. It would be good policy to
bring the omissions to the attention o the contractor before work has
progressed in accordance with the revised programme to the extent that
the benefit o the omission islost.

In order to prevent these circumstancesarising, where the architect is of
the opinion that there is a case to make any allowance for omissions, he
should address the matter without delay in consultationwith the contractor
so that there is no doubt as to the reasonablenessd any alowance. In any
event, an alowance should only be made where the omission ison the crit-
ical path, or isdf such a nature that resources(previously required to execute
the omitted work) can be diverted to execute work on the critical path and
that there will be a benefit in time. It is insufficient to make a subjective
judgement without a proper anaysis d the programme and progress to
establish that a saving in time was justified.

It is important to note that omissionsto have the work done by others
isa breach o contract and may not qudify to be taken into account (see
also Chapter 1 - supra).

Concurrent delays

Many architects, and engineers, refuse to grant extensions of time for
qualifying delays when the contractor is himsdf in delay at the same time.
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Sometimesthisis justified, but very often an extension d time is necessary
(see Chapter 5 - supra).

Oncethe contractor hasgiven noticed delay, or if the architect, or engi-
neer, is aware o delays on the part d the contractor, it is important
that these delays are monitored. The consultants responsible for granting
extensionsd timeand/or certifyingadditional payment arising out d delay
owe a duty o care to the employer to ensure that the contractor is not
given any more time or money than is reasonable in dl o the circum-
stances. They will have to consider those matters described in Chapter 5
(supra).

In order to ensure that the employer is not exposed to additional costs
which should not rightly be borne by the employer, the architect, or engi-
neer, will have to be aware of delays by the contractor at the earliest pos-
shletime. Onceaware d thesedelays, it isimportant to keep contemporary
records.

Any response to claimsfor extensions d time should state which delays
(by the contractor) were concurrent with quaifyingdelaysand which (if any)
were considered to be delaying completion o the works. This may not
necessarily reduce or affect the extension o time to which the contractor
isentitled, but the contractor will be aware of the fact that the architect, or
engineer, iswdl informed on the progress o the works.

7.3 Claims for Additional Payment

While a prompt response to claims for extensions of time is essential for
practical reasons, and to keep the liquidated damages provisions dive, a
response to claimsfor additional payment is not usudly subject to the same
urgency. Nevertheless, provided that the contractor gives notice and par-
ticulars in accordance with the contractual provisions, assessment o the
sums due and certification for payment should be done as soon as possi-
ble. It isoften in the employer's interests to deal with these claimsas early
as possible. Agreement of claimsand settlement from time-to-time during
the course d the project reduces the contractor's &bility to collect dl out-
standing claimsinto a ‘globa claim' which may be little more than a state-
ment claiming the difference between the certified value d al completed
work and the actual cost.

Many contractors may prefer to wait until the end of the contract before
submitting a formal claim. If that is the case, the employer may not be dis-
posed towardsany attempt to encourage the contractor to submit hisclaims
asthey arise so that they can be settled and set aside. In such circumstances,
the employer's professional team should be aware o potential claims and
make whatever assessment they can from their own investigations and
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records. The employer will be interested in knowing the amount o the
potential claim, but no action should be taken to effect payment before the
contractor has complied with the contractua procedures (unlessa deduc-
tion in the contract price may be judtified). Once the contractor's particu-
lars are received, the assessment can be modified in the light d such
particularsand a prompt settlement may be possible.

If the contractor has gone to a great dedl d time and trouble to submit
awdl thought-out claim, with full particularsand sensible caculations, then
a written response meritsa smilar amount o detail, indicating where there
is agreement and reasonsfor any adjustmentswhich, in the opinion d the
architect, or quantity surveyor, or engineer are considered to be appro-
priate. If, on the other hand, the contractor's submission is poorly argued
and presented, the temptation to dismissthe daim out d hand should be
ressted. A response should explain why the submission is unsatisfactory
and it should give the contractor the opportunity to darify, or amend the
clam. Further particularsmay be requested, and these should be specified.
If it isafrivolous, or unfounded claim, the contractor should be politdy told
s0. If thedamiis judtified, and has merit, it is unlikdy to go away, in which
case it may be appropriateto give the contractor some guidanceasto pre-
sentation. It may wel be that the matter which is the subject d the con-
tractor's clam is one which ought to be dedlt with as a variation, thereby
giving the engineer, or quantity surveyor, the scope to ded with the matter
within the rules for vduation d variaions. Provided that the employer
is not disadvantaged, this approach may be the most acceptable to dl
concerned.

The NEC conditions require co-operation and an early response to dl
compensation events by the project manager within the time provided in
sub-clause 64.3 (seeabove).

The 1999 HDIC conditions require the engineer to consult with the
employer and the contractor and to respond within forty-two daysin accor-
dance with sub-clause 20.1. Under the Siver Book, the employer dealswith
such determination and this may become binding i the contractor falsto
register dissatisfaction within fourteen days (see above).

7.4 Counter-claims: Liquidated Damages: General Damages

Many clamswhich may be levied by the employer against contractorsare
overlooked or are not considered to be worth pursuing. This may be
because employersare fearful that such cdlamscould be the reason for large
clams by contractors which may otherwise have been waived.
Claimswhich may be levied againgt contractorsinclude those arising out
of defectivework and failure by the contractor to execute work expresdy
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authorised under the terms of the contract. Some claims may be made
under the termsd the contract and the amounts o the claims may be set
off against interim or find payments due to the contractor from the
employer. Others may be common law claims.

The most common counter-claimagainst contractors is the deduction o
liquidated damages for late completion o the works (or if provided for in
the contract, for late completion of sections d the works). In order to be
enforceable, a liquidated damages provision must be unambiguousand the
sum stated in the contract must be a genuine pre-estimated the employer's
likely loss, estimated at thetime o making the contract in the event of delay
to completion. If the sum stated is a penalty, the employer cannot rely on
the clause (unlessthe law expressly permits pendlties). It will not be deemed
to be a penalty merely because the employer's actual lossis less than the
liquidated damages (for example, i the liquidated damages were based on
realisticanticipated rentsat thetime d making the contract, and the market
had collapsed by the time the works were complete, the contractor could
not argue that the sum was a penalty).

The employer's professional team may have to advise the employer on
theamount o liquidated damages to be inserted in the contract and on the
contractor's potential liability for liquidated damages when the contractor
isin delay during the course o the contract. However, consultants should
not use the threat o liquidated damages in any response to a contractor's
delay claim, even ff it isclear that the contractor isin default. Such matters
should be for the employer alone, and then only when the consultants
have properly considered al delays which may give rise to an extension o
time.

JCT63 required the architect to issue a certificate stating that in his
opinion the works ought reasonably to have been completed by the date
for completion as a precondition to the employer's rights to deduct liqui-
dated damages - clause 22. Having regard to circumstances which may
have arisen during the course of the contract (suchas delay by the employer
which may not have qudified for an extension o time) the architect
may have had good reason not to be able to express such an opinion, in
which case no certificate could be issued and no liquidated damages
could be deducted. JCT80 only requires the architect to certify that the
contractor had failed to complete the works by the completion date (asa
fact) before the employer can deduct liquidated damages - clause 24. Many
other forms d contract do not require a certificate of any sort as a
prerequisite to the employer exercising its rights to deduct liquidated
damages.

It isoften argued that the architect cannot certify that the contractor has
failed to complete the works by the completion date unlessand until he has
considered dl o the delaysfor which an extension o time may be granted:
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Token Construction Co Ltd v. Charlton Estates Ltd (1976) 1 BLR 48.
If, however, a further extension o timeis granted after liquidated damages
have been deducted, the employer must repay the liquidated damages for
the relevant period of further extension (for example, clause 24.2.2 o
JCT80). The contractor is entitled to interest on the liquidated damages
withheld, and subsequently repaid: Department of Environment for
Northern Ireland v. Farrans (1981) 19 BLR 1. Clause 47(5) d the sixth
and seventh editionsd the ICE conditionsd contract providesfor interest
on liquidated damages to be repaid to the contractor as a result of further
extensions d time.

If there are no provisions in the contract for liquidated damages, the
employer may be able to levy a claim for general damages. Where there is
a provision for liquidated damages for late completion o the works, but
there are no provisions to deduct liquidated damages for late completion
o each phase (assumingthat the contract contemplates phased comple-
tion), the employer may have a clam for general damages for late com-
pletion of any phase: Mathind Ltd v. E. Turner & Sons Ltd (see Chapter
3 - supra). Where the employer has lost his rightsto liquidated damages,
he may be able to claim general damages for late completion (see Chapter
1 - supra).

General damages may ariseif the employer sufferslossasa result o any
breach o contract by the contractor. Provided that the nature and cause of
the loss are not identical to those which may be recovered under a liqui-
dated damages provision, then general damages may be recoverablein addi-
tion to the liquidated damages for late completion. Some tailor-made
conditionsd contract providefor liquidated damagesand general damages
for delay. Provided that the nature of the damagesare not identica (thereby
duplicating the claim for delay), provisions o this kind may be enforceable.
For example, if the liquidated damages were a genuine pre-estimate d the
lossd revenue and direct costsd supervisionduring the period o overrun,
a separate claim to recover delay costs levied by other contractors (who
were delayed by the contractor) would not be a duplication of the same
damages and may be recoverablein appropriate circumstances.

The 1999 HDIC Red, Ydlow and Silver Books require the employer to
give notice of any claimsagainst the contractor as soon as practicable(sub-
clause 2.5) and the engineer (theemployer in the case o the Silver Book)
is required to determine the clam in accordance with sub-clause 3.5. This
procedure is a prerequisite to deduction from sums due to the contractor
or payment from the contractor. Under the Silver Book, where the
employer deals with such matters (asthere is no engineer), the contractor
must register hisdissatisfaction with the employer's assessment o hisclaims
within fourteen days or it becomes binding. If the contractor registers
dissatisfaction within fourteen days, the dispute may be referred to
adjudication.
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7.5 Claims Against Subcontractors

Thereisan increasing incidenced clams made by subcontractorsagainst
contractorsand by contractorsagainst subcontractors. Someformsd sub-
contract devised by contractorsare amed at precludingany cdlam at al from
subcontractorsand they attempt to provide for clamsto be made against
subcontractorson dubious grounds with little supporting evidence. Recent
cases in the courts have identified the most unreasonable contractorsin this
regard. Notwithstanding the adverse publicity and understandable indigna:
tion expressed by varioustrade associations, the mgority d contractorsuse
recognised standard formsd subcontract and apply the provisonsfairly.

Where a subcontractor is in delay, or is disrupting the progressd the
works, the contractor will naturally wish to recover any lossesincurred from
the defaulting subcontractor. Where there is only one subcontractor in
delay, and there are no competing delays, it is possible to establish liability
with relative ease. However, it is probable that there will be severa ddlays
occurring at the sametime, in which case the contractor will be faced with
the difficultieswhich have been mentioned in respect d concurrent delays
in Chapter 5 (supra).Only the most careful attention to recordsand regular
updating d programme and progress scheduleswill enable the contractor
to establish liahility and quantum o damages which may be recoverable
from saverd subcontractors(and possibly from the employer)for what may
be subgtantialy the same period o delay.

Where the contractor becomes ligbleto liquidated damagesfor late com-
pletion d the man works, he will seek to recover some, or dl, d the
damagesfrom defaulting subcontractors. In the case & nominated subcon-
tractors, this may not arise (for example, where the contractor is able to
obtain an extenson d time for dday on the part & nominated subcon-
tractors). Neverthdess, the contractor may have a dam againgt the nomi-
nated subcontractor for the costs d prolongation which he could not
recover from the employer.

Apportionment in the event o delay by several subcontractorsis amost
bound to cause difficulty. Even where the contractor has been able to
caculate the sum which is due from the subcontractor, the provisons for
s-off in the subcontract may frustrate the contractor's ability to deduct
the amounts due from payments which would otherwise be pad to the
subcontractor. The generd rule is that the contractor's rightsto set-off at
common law are not affected by the contractual provisons unless there is
clear language in the contract to bar the genera right d set-off: Gilbert
Ash (Northern) Ltd v. Modern Engineering (Bristol) Ltd [1974] AC 689.
However, where the termsare explicit, and the set-off provisonsare exclu-
svdy lad down in the subcontract, the contractor'srightsto sst-off will be
determined by the contractua provisions.

An architect'scertificate d delay or non-completion by a nominated sub-
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contractor may be a prerequisiteto the contractor's rightsto damagesfrom
the defaulting subcontractor under JCT80. This can be troublesome, par-
ticularly where the architect refusesto give permission to grant an exten-
son d time (for any reason) to a subcontractor and at the same time will
not issue a certificate d non-completion against the subcontractor: Hong
Kong Teakwood Limited v. Shui On Construction Company Limited
(1984) HKLR 235.

The Shui On case was, however, rather different from most situations
found in the United Kingdom. In the firgt place, the provison in the Hong
Kong equivalent d JCT63 to permit extensonsd time for delay on the
part & a nominated subcontractor had been deleted and, in the second
place, the subcontract between Shui On and Hong Kong Teakwood con-
tained a 'pay when paid’ clause. An amost identical Situation arose in
Schindler Lifts (H.K.) Ltd v. Shui On Construction Company Limited
(1984) 29 BLR 95. Here, the architect issued a certificated non-comple-
tion against the contractor, but not against the subcontractor. The employer
deducted liquidated damagesfrom the payment certificatesissued in favour
d the contractor after the certificated non-completion. The payment cer-
tificatesinduded sumsin favour d the subcontractor. The contractor argued
that he had not received payment from the employer, and since the oblig-
ation to pay the subcontractor did not arise until such time as payment was
received from the employer, no payment was due to be made to the sub-
contractor. The Court & Appeal in Hong Kong found in favour o the con-
tractor. This did not mean that the subcontractor had no remedy. There
were provisonsfor arbitration in the principa contract and in the subcon-
tract, and the disputes between the parties were capable d resolution in
arbitration.

The UK Construction Act 1996 outlaws 'pay when paid' in construction
contractsin the UK. Section 113(1) states:

'A provison making payment under a condruction contract conditional on the
payer receiving payment from a third person is ineffective, unless that third
person, or any other person payment by whom is under the contract (directly
or indirectly),a condition of payment by that third person isinsolvent.'

In addition to daiming dl, or part, d the liquidated damages for late
completion o the main works from a defaulting subcontractor, the con-
tractor may aso have a daim for other loss and expense, such as prolon-
gation and/or disruption costs incurred by the contractor and by other
subcontractors. The quantification d such clams where there are severd
competing delays is bound to be fraught with problems and, unless a
commercia settlement can be reached between the contractor and the
subcontractors, the matter may have to be settled by severad separate
arbitrationsor by the same proceedings involving severd parties.



Avoidance, Resolution and
Settlement of Disputes

8.1 Commercial Attitude and Policy

Many contractors and subcontractors genuinely wish to avoid claims even
when there are good grounds for them. Thisattitude is usudly adopted in
the bdief that firms with a reputation for clams will not be included on
some tender lists, and where they are included, they may be disadvantaged
if tenders are very close. In some sectors o the industry, firmsmay be jus-
tified in believing that a history of clamswill be a dominant feature in the
evauation o their suitability for new projects. However, provided that the
firm submitting the claim follows some simple rules, there is no reason to
suppose that the pursuit o vaid claimsis detrimental in the long term.

It is, of course, very helpful if the contractor has done a good job, fin-
ishing as soon as was reasonably possible, and has co-operated with the
employer and the design team. However, if the contractor has submitted a
poor tender, underestimated the complexity and/or under-resourced the
project, hisclam may wel be seen by the recipient asa meansto recover
some o the contractor's losses caused by a poor tender and poor man-
agement. It is quite natural, in these circumstances, for the employer and
his professional advisersto suspect the contractor o employing a pricing
policy to obtain work with the intention d using every possible means to
recover a much larger sum when the project is complete. It is not surpris-
ing if relationsbetween the parties deteriorate almost before the ink on the
first interim payment certificate has dried. Very often, this policy will be
obvious to the design team if the contractor is complaining o late infor-
mation at every opportunity even when it is clear that no delay will be
caused. Every letter will be an attempt to create evidence for a dubious
clam at some future date.

On the other hand, a contractor with a vdid claim will be doing himsdf
no favoursif he proceeds reasonably well with the project and co-operates
with the employer and consultants, but hardly mentions the fact that he
intendsto submit a clam until the end d the job (usudly after he has been
ableto persuade the architect, or engineer, to grant a reasonable extension
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d time based on inadequate notices and particulars). Some contractors
adopt this policy purely to maintain good relations or in the hope that a
favourable opinion on extensions d time and/or borderline compliance
with specificationswill be forthcoming. It may be expecting too much to
believe that the consultant will form a favourable opinion about a sub-
stantial claim for additional payment when the consultant has not been
given any information to enable the employer to make provision for
payment.

The contractor who does a good job and properly manages the project
will often stimulate the design team to perform well. If, at the same time,
the contractor gives noticesand particularsin accordance with the contract,
avoiding provocative language and frivolousclaims, then he is more likely
to be able to resolve his claims painlesdy.

Even when contractors have, for commercial reasons, made a policy
decision not to submit a vaid claim, this policy will be soon reversed if the
employer decidesto levy a clam for liquidated damages after an insufficient
extension of time has been granted. Many consultantsand employers have
underestimated the potential for the contractor to claim considerable sums
o money when heisforced into a corner. For this reason, the employer's
professional advisers should monitor dl potential claimsfor extensions of
time and additional payment, so that the employer can consider the risks
and advantages d levying a clam for liquidated damages. It may bea better
decision not to levy a vdid clam for liquidated damages if the potential
clam from the contractor will far outweigh the claim for liquidated damages.
If the contract contains provisions to bar the contractor's claims (failuret
give notice and the like), the employer's decision to levy liquidated damage
may not be influenced in the same way.

8.2 Claim Submissions

Unfortunately, the evaluation of claimsis not an exact science. The basis
o calculation is dependent on a complex interaction o factors which may
be uniqueto the project. The contractor's method d pricing, alocation of
prime cost and overheads in the tender and in the accounting practice, pro-
gramme, methodsd construction, records, monitoring and control systems
dl have a part to play in the evaluation process. If the contractor has an
integrated computerised costing and accounting system with a sensible
alocation o cost codes, the evaluation process may be smplified. If the
accounting system comprises too many categories it may suffer from a
higher incidence o wrongly allocated costs. On the other hand, too few
categories may be d no use, thereby necessitating the laborious task of
searching through dl o the source documents.
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Whatever the standard o records and management accounts, even if it
is possible to calculate, with precision, the correct amount d the claim, it
isafact of lifethat the clam is unlikely to be paid in full. For this reason,
even the most professionally prepared claim will include a measure d over-
valuation as a negotiating margin.

If the contractor has complied with dl o the contractual provisions for
claims, the employer's professional advisers may be well advised to settle
them during the course d the project, leaving very little to resolve at the
end. If this cannot be done, the fina claim will probably contain a large
negotiating element.

Thefirst submission of a claim requiresvery careful planning. It must not
contain any information, assumptions or calculationswhich can be used
against the party submitting the claim. Several aternative approaches may
be necessary in order to establish which is the best and most persuasive
presentation. It isimportant to carry out severa crosschecksto ensure that
the financia data and assumptions can stand up to scrutiny by the recipi-
ent. Whilst there may be justifiable reasons for actual prolongation costs to
far exceed those which it may have been possible to derive from the rates
for preliminariesin the bills d quantities, it is often an uphill battle to per-
suade the recipient that the additional costs are a direct result o matters
for which the employer is responsible. The contractor may be wel advised
to anticipate the steps which may be taken by the opposition when scruti-
nising the claim. Reliance upon the recipient's inexperience and lack of
knowledge in the hope d gaining an advantage may be self-defeating. If
there is an element in the clam which is found to be dishonest, then the
remainder of the claim, no matter how well founded, is likely to be treated
with the extra caution which it deserves.

How then, is the contractor to include sufficient margin in his clam to
alow for negotiation and at the same time avoid criticism for appearing to
be disreputable? Should he include elements which are fairly obvious can-
didatesfor rejection so that they can appear to be the basisdf thefirst com-
promise, leaving the way open for some d the 'grey areas to be argued
vigoroudy? It is not unusual for some very dubious elements of a clam to
succeed merely because they are more palatableto the recipient than other
elements which may reflect on the performance of the design team (and
which are rejected).

In spite of the fact that a reputable contractor, or his appointed claims
adviser, will not deliberately wish to submit a claim which contains dubious
elements, they will be aware that it is necessary to include substantial sums
in the claim which are expected to be rejected at some stage o negotia-
tions. In some cases, not dl o the dubious elements will be rejected, in
which case the contractor will recover more than that to which he is enti-
tled. In the long term, the contractor may not be any better off because
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many clamswill be settled below a sum which reflects his full entitlement.
Unfortunately, some employerswill benefit at the expense d others.

The person, or persons, responsiblefor preparing the dam will haveto
establish the bassand quantum o dam which are considered to be correct
in al respects. This will take into account dl d the facts and particulars
which are available and reasonable assumptions where they are necessary.
The lowest and highest sums which are likdy to be awarded if the matter
should proceed to arbitration should be considered, giving each head of
cdamaratingin order d merit. In caseswhere thereis no evidenced con-
current delay and the contractor has excdlent records, it may be posshble
to quantify prolongation costs with a high degree d certainty. If this is
the case, the likdy success factor d this heed d dam may be as high
as one hundred per cent. If there is concurrent dday and incomplete
records, the successfactor d thishead o daim will be reduced accordingly.
Clams for disruption will rardly judify a one hundred per cent chance of
SUCCeSS.

However, such damswhich are based on alogicd analyss, where cause
and effect are established, will be at the high end d the probability scae.
Clams which tend to be based on a globd assessment will normally be at
the lower end d the probability scale. That is not to say that globa clams,
in the appropriate circumstances, will not merit a high rating. Some clams
for finance chargeswill be wel founded in contract, or in law, whils others
may be less likdy to succeed. The likdihood o recovering the cost of
preparing the daim may be zero. In some casesthis head d dam may be
judtified, even if the probability d successis unpredictable.

Having established the likdy range o successd the 'red’ claim, it will
be necessary to decide how, and to what extent, the negotiatng margin can
be added. Thisis not an easy task. If experience has shown that some set-
tlementsfal below fifty per cent d the origind claim, the contractor isfaced
with finding plausible methodsto doublethe amount d hisfirst submission.
Theidedist will view this process with somedistaste. The commercid redist
will know that it is unavoidable and dl d his experience and imagination
will be called upon to ensurethat the negotiating margin isat least arguable.

Every 'grey area’ must be presented as black, or white, depending on
the circumstances. Care should be taken to avoid presenting black as white,
Under no circumstances should contemporary records be changed, or
invented, in order to distort the truth. Dishonesty should be avoided at
dl costs. The contractor, or subcontractor, submitting the cdlam should be
aware d the probable range d success, the nature and quantum d the
negotiating margin, and the strengths and wesknessesd the clam before
submisson. Any elements which cannot be argued with at least some
degreed conviction may have to be discarded.

Mog contractors, and subcontractors, will wish to reach an amicable set-
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tlement. Some will have decided, before submissond the claim, that under
no circumstanceswill they takethe matter to arbitration if settlement cannot
be reached. This attitude is often brought about by the high cost d arbi-
tration, particularly if previous experience has shown that the unrecovered
costsd arbitration have not been judified in the light d the award. If this
atitude exigts, then the negotiating margin is likdy to be higher than that
which may otherwise have been added. It is, d course, fatd to let the oppo-
sition discover that arbitration has been ruled out. If the case is sound, the
contractor may be persuaded to contemplatearbitration at the outset (if the
matter cannot be settled). In these circumstances, the negotiating margin
may not be excessive. If there are a number d substantia 'grey areas’ in
the clam, some employers (particularly government bodies) may have no
option but to arbitrate, even if there isa willingnessto settle. This must be
taken into account at the outset.

Many contractors have the resources and cgpability to preparetheir own
cdams. However, even the best organised contractors (including those who
are recognised as being amongst the leading companiesin the industry) are
often unable to makethe most d their case in a written submisson. Whilst
a poor dam cannot be made into a good one, a good daim can eesly fail
if it is presented badly. Many good clamsfail, at least in part, because the
author d the daim is influenced by g&f in the company who have vested
interests in overlooking any shortcomings in the contractor's case and
perhaps by placing too much emphasis on elements d the dam which
have caused dispute throughout the contract. If the contractor's g&f have
been advisng management that the daim iswdl founded and worth severa
hundred thousand pounds, they will be reluctant to change their view even
in the light d vdid counter arguments put forward by the other side.

Many find submissions repeat what has aready been said, and rejected,
in numerous exchanges d correspondence over several months. Even if
the contractor is right, it is important to search for dternative arguments
and means d persuasion. This is usudly difficult to achieve by g&f who
have lived with the project and have fixed ideas on what happened and
who was to blame. In any event, it isgood practice to get an independent
view d the strengths and wesknessesd the claim, the likdy range of set-
tlement, or award, and expert advice on how it should be presented before
any submission is findlised for dispatch to the opposition. If there is any
potential ligbility for liquidated or general damages, this should be brought
to theattention d managementand taken into account in the overall assess-
ment d the likdy recovery.

Oncethe dam issubmitted, the contractor will need to ensure that there
isa response or some other meansd moving forward. The covering letter
to the submission should summarise the dam so that any person who is
not familiar with the detail, and who may be making important decisions,
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can appreciate the nature and amount o the claim without reading the
detailed submission and appendices. The letter should invite a reply within
a reasonable specified period. It may be useful to suggest a meeting to
discuss and explain the clam in more detail before a formal reply is
expected.

8.3 Negotiation

If the contractor has a vdid case, given notices in accordance with the
contract, kept accurate contemporary records and presented his case in
a logica and professional manner, he will be starting from a position o
strength. If a vaid claim is not accompanied by these essential ingredients,
the recipient will have little difficulty in finding reasons to reject it.

Whatever the meritsd theclaim, theinitia response will usudly concede
very little. The contents o the response may be positive, giving cause for
optimism, or it may be totally negative, rejecting every aspect o the claim.
The former will enable both sides to move forward, whilst the latter will
form a barrier to any early progress to resolve the matter. If there is no
response at al, or if a negative response cannot be countered by some
means o opening a dialogue, the contractor may have little option but to
commence proceedings. If he has not already obtained advice before sub-
mitting the claim, the contractor should obtain the advice d experts before
taking a decision to initiate formal proceedings.

If the response is positive and negotiations commence, then both parties
may be able to settle the matters reasonably quickly. The contractor must
be wary o employers who are merely going through the motions with no
intention to settle at a reasonable figure. Their tactics will be to find out
what concessions are on the table and to waste time. A delayed settlement
usudly meanslessin real terms, irrespectived any financing element which
may ultimately be included (if any). If there are reasonable grounds to
suspect that the employer is not genuinely seeking a fair settlement, the
decision to commence formal proceedings should be taken sooner rather
than later.

Negotiationsmay be conducted on an open basis(that isto say that the
records o the negotiations may be used by the partiesin any proceedings),
or they may be without prejudice (thatisto say that they cannot be referred
to in any proceedings). In most cases, without prejudice negotiations are
more satisfactory as they enable the parties to be more frank and they
facilitate concessions which can be withdrawn if the other party refusesto
make any concession. If there is agreement on any section of the claim,
the contractor should endeavour to persuade the employer to make the
agreement open and certify any sums which ought to flow from it. The
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employer will usudly resist on the grounds that he will require an overal
settlement.

From the employer's point of view, he will be prepared for the con-
tractor's clam if he has been informed by his professional team pursuant
to the contractor's previous notices. Even if the contractor has not com-
plied in dl respects with the contract to notify the employer's architect, or
engineer, the employer ought to have been made aware of potential claims
by his consultants. If heis properly advised, he will aready have an outline
defence to many o the contractor's claims. If the contractua provisions
have been followed to the letter, any sumswhich are, in the opinion o the
architect, or engineer, due to the contractor, will have been certified and
paid. In practice, in spite d the problems caused by interference by the
employer, the architect, or engineer, may be unable to act freely. Thisis
sometimes the case where the architect, or engineer, isan employee d the
employer.

Whoever represents the parties at negotiations, it isimportant to estab-
lish at the outset if they have the authority to make an agreement. Nego-
tiations between gaff who are not authorised to findise an agreement may
be suitablefor initid discussions, but serious negotiationsto conclude a set-
tlement must be conducted by staff with full authority to agree on al aspects
of the clam. It is particularly important for the contractor to establish
whether, or not, the employer's consultants have such authority (they will
not normally have this authority as part d their usua agreement with the
employer to provide professional services).

If the consultant has such authority, it should be remembered that he
standsto be shot at from both sides. If he wrongly certifies, or negotiates
a settlement, to the detriment o the employer, he may be sued for negli-
gence by the employer. If he wrongly certifies to the detriment of the
contractor, or fails to negotiate a settlement which is satisfactory to the
contractor, he may be exposing the employer to unnecessary costs of arbi-
tration or litigation. Finding the right solution may require a careful and
critical review d the consultant's own conduct during the contract and pos-
sbly acknowledging mistakeswhich have been made from time-to-time. For
this reason, the employer may be wel advised to be represented by an
experienced negotiator who has not been involved with the day-today
administration o the project and who is not tied by previousdecisions.

Both parties should decide on the team which will be present to advise
and support the negotiator. The temptation to field a large team should be
resisted. It is important to select a team that is fully conversant with the
matters under negotiation. It should be possible to verify or reject dlega
tions, facts, matters of law or contract, principlesd evaluationand the like
by reference to members o theteam. The negotiator should decide whether
any difficult points should be discussed in the presence d the other party,






Avoidance, Resolution and Settlement of Disputes 233

Third party expert opinion

One d the parties (usudly the employer, if he is serious about settlement)
will engage a third party expert to assess the merits and quantum o the
dam. If this processisto succeed in facilitatinga moveto settle, it isimpor-
tant that the expert is given a free hand to come to an impartial view, even
if it meanscriticiam d the party who engaged him. After the expert'sinitid
assessment, he may be asked to give opinion on the range within which
an arbitrator would probably make an award and on the likdy costsd arbi-
tration. This information is invaluablefor further negotiations which may
be conducted on a without prejudice bass If negotiations fail, and pro-
vided that the expert's independent view islikdy to be helpful to the case,
he may continue and appear as an expert in arbitration or any other pro-
ceedings which take place to resolve the dispute.

Conciliation

If the partiesare redly willing to settle, but there are genuine obstacles to
settlement, it may be possible to close the gap between the parties and
facilitatea settlement by the processd conciliation. This method may not
be imposed unilaterdly and the agreement d the parties is essentid. It
involves the appointment d an independent third party, mutudly agreed
by the parties, to hear both parties points d view. The conciliator will
usudly be a recognised expert on the mattersin dispute and he will ook
at the evidence and ligten to the arguments put forward by each sde. He
will contribute his own ideas on the merits  the case. He will not meet
any party in private and dl discussonstake place with both parties present.
The parties may havelegd adviserspresent at any meetings, and they may,
of course, meet each other without the conciliator being present. The con-
ciliator's am will be to bring the two sides together to discuss dl aspects
d the mattersin dispute and lead them to an amicable settlement. The con-
ciligtor will not make decisions, but he may make recommendations. It is
up to the partiesto agree on an acceptabl esettlement. They are not obliged
to agree, and if settlement cannot be reached, the parties may pursue the
meatter in arbitration or litigation.. .

Mediation

This process is amilar to conciliation. However, the mediator normally
meets the parties separately and he may be empowered, if the parties
cannot be persuaded to agree, to make a recommendation on the matters
in dispute. Any confidential information which is made available to the
mediator at private meetingswith one party cannot be divulged to the other
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party. While not usudly being conducted in the forma manner normally
associated with arbitration, mediation proceedings may be conducted with
lawyersand other expertsto present each party's caseto the mediator. The
mediator will endeavour to find common ground at these separate meet-
ingsand he will try to find meansd reaching a settlement. A meeting with
both parties present will usudly be required at some stage. Whoever rep-
resents the parties at these discussons, it is essentia that they have the
authority to agree and settle the dispute. Faling agreement, the mediator
may decide on the mattersin dispute. The parties are not normaly bound
by the mediator's decison. However, there is no impediment to the par-
ties agreeing, at the outset d these proceedings, to accept the mediator's
decison as find and binding. It is important to consider the nature d the
dispute before agreeing that the mediator'sdecision isto befind. Disputes
which involve quantum only may be suitable, whereas disputes which
may turn on legd issues would not normally be suitable without a right o

appeal.

Adjudication

Adjudication isa processin which the partiesto a dispute submit their cases
to a third party (an individud or a panel) for a decison. This decison is
not binding unless both parties gave their prior agreement that it should
be, or otherwise if the aggrieved party fals to register his dissatisfaction
within a stipulated period. If disputed, the matter can subsequently be
referred to arbitration or litigation. Without a contractual provison in
the contract, or without the parties agreement, adjudication cannot be
imposed on any party unless there are provisons in the lav to enforce
adjudication.

With the advent d the Housing Grants, Construction and Regeneration
Act 1996 (The Construction Act), mandatory provisons for adjudication
were embodied in English Law (Englandand Wales).Similar lavsare applic-
able in Scotland and Northern Ireland.

The Consgtruction Act states in Section 108:

(1) A party to a condruction contract has the right to refer a dispute arisng
under the contract for adjudication under a procedure complying with this
section.

For this purpose 'dispute indudes any difference.

(2) The contract shall -

(a) enable a party to give notice at any time of his intention to refer a
dispute to adjudication;

(b) provide a timetable with the object of securing the appointment of an
adjudicator and referral of the dispute to him within 7 days of such
notice;
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(©) require the adjudicator to reach a decison within 28 da?/s d the refer-
rd or such longer period as is agreed by the parties after the dispute
has been referred;

(d) dlow the adjudicator to extend the period d 28 daysby up to 14 days,
with the consent d the party by whom the dispute wes referred;

(e) imposea duty on the adjudicator to act impartidly; and

(f) fanable the adjudicator to take the initigtive in obtaining the fads and
an.

(3) The contract shall provide that the decison d the adjudicator is binding
until the disputeisfindly determined by legd proceedings, by arbitration (it
the contract providesfor arbitration or the parties otherwise agree to arbi-
tration) or by agreement.

g_he parties may accept the decisond the adjudicator as findly determiningthe

ispute.

(4) The contract shdl dso providethat the adjudicator is not ligble for anything
done or omitted in the dischargeor purported discharged hisfunctionsas
adjudicator unlessthe act or omissonisin bed faith, and that any employee
or agent d the adjudicator is Smilarly protected from lighility.’

Standard forms of contract in the UK have now been revised, or sup-
plements issued, to give effect to the provisions required by the Construc-
tion Act. JCT issued its Amendment Number 18 in April 1998, which
included provisions for adjudication, and other institutions such as the ICE
issued similar amendments. Many standard forms have now been com-
pletely updated to include such provisions in the contract. The seventh
edition of the ICE contract contains provisions for conciliation as well as
adjudication.The procedure for adjudication may be laid down in the con-
tract, or it may be set out in a separate document (referredto in the con-
tract as the procedure to be adopted). For example, ICE stipulates that
adjudication shall be conducted under 'The Institution of Civil Engineers
Adjudication Procedure 1997’ or any amendment or modification thereof
being in force at the time of the said Notice [of Adjudication]' (sub-clause
66(6)(a)). However, in the UK, if the parties enter into a contract which
does not contain suitable provisions for adjudication, a party cannot refuse
to have a dispute referred for adjudication by virtue of section 108(5) which
states:

'f the contract does not comply with the requirementsd subsections(1)+4), the
adjudication provisonsd the Scheme for Construction Contractsapply.'

The Scheme for Construction Contracts (England and Wales) 1998 con-
tains detailed provisions for adjudication which include a procedure for the
appointment of an adjudicator. The adjudicator may be named in the con-
tract or he may be agreed by the parties. f the adjudicator is not named,
or if the parties fail to agree on the appointment of an adjudicator, there
isprovision for an adjudicator to be appointed by a nominating body named
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in the contract, or if there is no such body named in the contract, by an
adjudicator nominating body.

Internationally, dispute review boards (DRBs) have been common for a
number o years. DRBs carry out a smilar function to adjudication. DRBs
are specified as a standard amendment by The World Bank in dl contracts
funded by them or by a subsidiary. DRBs have dso found favour with a
number d maor developers and governments.

The 1999 HDIC contracts have taken on board the genera trend set in
the UK and by the World Bank, and now provide for adjudication in clause
20 (Red, Ydlow and Silver Books) and clause 15 (Green Book). The Red,
Ydlow and Silver Books contemplate either a single adjudicator or a panel
d three (TheDispute Adjudication Board - DAB). The Green Book requires
a sngle adjudicator. The DAB may be named in the contract, agreed, or
appointed by the appointing body named in Part Il o the contract. Any
dispute must be referred to the DAB as a prerequisite to arbitration. In
the case d the Silver Book, a dispute which has become binding (by the
contractor faling to register his dissatisfaction to a determination by the
employer within 14 days in accordance with sub-clause 3.5) may not be
referred to the DAB or to arbitration.

The DAB mugt giveits reasoned decision within eighty-four days (or such
other period as may be agreed) d the referenceand, unless a party gives
a notice d dissatisfaction within twenty-eight days d the decision, it shall
be find and binding on the parties. If a vaid notice d dissatisfaction has
been lodged, the parties are required to attempt amicable settlement and,
unless the parties agree otherwise, arbitration may be commenced on or
after the fifty-gixth day after the date d the notice d dissatisfaction.

Sub-clause 20.6 d the HADIC contracts provide for the DAB’s decison
to be used as evidence in arbitration. This does not appear to be conducive
to open and frank disclosure in an adjudication forum.

There are several other methods d resolving disputes, some o which
are variationsto the above examples, and some o which are amost &in
to arbitration. Some contracts expresdy provide for disputes to be dedlt
with by an aternative method, for example the ICE conditionsd contract,
seventh edition — clause 66(5). In many contracts, it is often stipulated that
any third party appointed to resolve the dispute by one d these methods
isnot digiblefor appointment as arbitrator in any subsegquent proceedings.

Arbitration

Arbitration in England was governed by the Arbitration Acts of 1950,
1975 and 1979. Different provisons apply in Scotland where the (Scot-
land) Arbitration Act of 1894 isdill used for domestic arbitration and the
UNCITRAL Model Law isused for international arbitration (or for domes-
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tic arbitration if the parties agree). In England, the enactment d the Arbi-
tration Act of 1996 swept up most d the previous Arbitration Acts,
however some parts d the 1950 Act are 4ill applicable.

The parties agreement is essentia before any dispute can be settled by
arbitration. Agreement can be made at any time, but it is usud practicefor
the agreement to be made at the time d entering into the contract for the
work. Standard formsd contract have express provisonsfor arbitration in
the articles or in the conditionsd contract.

In the event d there being vdid arbitration provisons in the contract
which cover the mattersin dispute, the parties will generaly be prevented
from having the dispute resolved by litigation. However, if oned the parties
commenceslitigation, and the other party does not, beforetaking any steps
in the litigation, apply to the courtsfor astay d proceedings under Section
9 d the Arbitration Act of 1996 which states:

‘(1) A party to an arbitration agreement against whom legd proceedings are
brought (whether by way d dam or counterclaim) in respect d a matter
which under the agreement isto be referred to arbitration may (uponnotice
to the other partiesto the proceedings) apply to the court in which the pro-
ceedings have been brought to stay the proceedings so far as they concern
that matter.

(2) An application may be made notwithstanding that the matter is to be
referred to arbitration only after the exhaustion d other dispute resolution
procedures.

(3) An application may not be made by a person beforetaking the appropri-
ate procedura step (if any) to acknowledge the legd proceedings against
him or after he has taken any step in those proceedingsto answer the sub
stantive claim.

(4) On an application under this section the court shdl grant a stay unless
satisfied that the arbitration agreement is null and void, inoperative, or in-
capabled being performed.’

then the dispute may be settled by litigation.

If, before taking any steps in the litigation, an application to stay the
proceedings is made, then provided that the applicant is ready and willing
to have the dispute settled by arbitration, the power to order a stay d pro-
ceedingsis usudly exercised. A stay d proceedings may be refusedfor the
following reasons:

e the arbitration agreement does not contain provisons for immediate
arbitration;

e the matters in dispute do not fdl within the ambit d the arbitration
agreement;

¢ there would be undue hardship on the plantiff if the stay were granted;

e the only matter to be decided in the dispute was a question d law;

o fraud isdleged;
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o if there would be two separate sets d proceedings requiring resolution
based upon the same facts, one d which would be settled in the courts,
and the dispute which was the subject d the application for a stay (if no
stay were granted) would be settled in arbitration.

Until recently it wasthought that the courtsdid not havethe same powers
as an arbitrator and they could not open up, or recover, an architect's cer-
tificate: North West Regional Health Authority v. Derek Crouch [1984]
2WLR 676. Someformsd contract do not redtrict the power d the courts.
The Singapore Ingtitute d Architect'sform o contract expresdy statesthat
the courts shdl have the same powers as an arbitrator - clause 37(4). The
Courts and Lega Services Act 1990 provides that the High Court may,
if dl parties agree, exercise the same powers as those conferred upon an
arbitrator (section 100, giving effect to an additiond section 43A in The
Supreme Court Act 1981). Other important mattersto be considered are
the facts that arbitration is held in private and the costs are likdy to (but
not necessarily) be less than litigation.

The decison in North West Regional Heath Authority v. Derek
Crouch has since been overtaken by a House d Lords decison in the case
d Beaufort DevelopmentsLtd v. Gilbert Ash NI Ltd and Others [1998]
2 All ER 778, in which it was hdd that under a JCT contract, architects
certificates could be reviewed by any tribund including the courts. The
Crouch decision was therefore decided wrongly.

When one d the parties has decided to refer a dispute to arbitration,
the most important decision is to select the most appropriate arbitrator. If
the resolution o the dispute is likdy to turn on questionsd law, a legdly
qudified arbitrator may be the best choice. Section 93 d the Arbitration
Act 1996 provides for a judge d the Commercid Court or an officid
referee to accept an appointment as a sole arbitrator or umpire by virtue
d an arbitration agreement, if the Lord Chief Justice is satisfied that the
judge or officid referee can be made available. If the dispute is mainly to
do with technical matters, then a technica arbitrator may be more appro-
priate. If the partiesagree, a legd assessor, or a technical assessor, can be
appointed to facilitate resolution d the dispute. However, the arbitrator
must make his own decision, whatever the advice given by the assessor.

If the parties cannot agree on the arbitrator, there is provison in most
standard forms d contract for an appointing body (stipulated in the con-
tract) to appoint an arbitrator. Falure to agree on an arbitrator is usudly
caused by the respondent’s desire to delay the proceedings. The disadvan-
tage d having an arbitrator appointed by a third party isthat the appointed
arbitrator may be a person which neither party would have selected. There
may, d course, be vdid reasons to object to the other party's choice o
arbitrator:
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e there may be a conflict d interest (thiswould in any event be brought
to the attention o the parties by the arbitrator);

e the arbitrator may have a reputation for deciding the mattersin dispute
againg the interestsd the objecting party (in some cases, the arbitra-
tor's views are wdl known from published works);

o the arbitrator may have a reputation for poor control o arbitration pro-
ceedings, thereby permitting delays to occur and costs to increase (a
reluctant party may prefer such an arbitrator).

Some formsd contract specify the procedure to be used in the arbitra-
tion. The most common proceduresin use in the construction industry are
the ICE Arbitration Procedure (1997)and the CIMAR (ConstructionIndus-
try Modd Arbitration Rules) for use with JCT contracts.

Foreign arbitration (domestic arbitration in foreign countries) is usudly
subject to locd rules set by the loca chamber d commerce or arbitration
centre. In international contracting, it is common for the arbitration agree-
ment to require arbitration proceedings to be governed by a recognised
international set d rules.

Foreign arbitration subject to local rules

International firms operating in foreign countries may find themselvesin
disputes which will be resolved according to loca rules and law.

Kuwait

Until recently, arbitration under ICC (International Chamber d Commerce)
Rules was common in Kuwait. However, adminigirative contracts between
contractorsand government departmentsare more likely to contain provi-
sions for disputes to be referred to the local courts. This process is likdy
to be codlly, requiring dl documents to be trandated into Arabic (even if
the language d the contract and/or correspondence and records are in
English). The proceedings will usudly be conducted in Arabic. Court fees
are required for dl proceedings. A judge would normaly submit technical
issues to the Department d Experts to report on their findings. Appeds
are possible to the High Court d Appeal or to the Courts d Cassation.
Some contractsin Kuwait may be subject to locd arbitration.

Bahrain

Settlementsin Bahrain are often referred to arbitrators appointed by the
Miniger d Justice and Idamic Affairs. However, in most commercid con-
tracts, it is not unusud to have a locdly appointed arbitration committee
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comprising one arbitrator appointed by one party, one by the other party
and a third (the chairman) by agreement d the two appointed members.
The principd centrefor commercid arbitration is the Bahrain Chamber o
Commerce and Industry (BCCI).

United Arab Emirates

The principa Emiratesd Dubal, Sharjar and Abu Dhabi rdy to varying
degreeson the Shari'a (ancient Idamiclaw),commercid practiceand statu-
tory provisons. Commercia arbitration in Dubal is usudly conducted under
the auspices o the Duba Chamber & Commerce and Industry. Western
practices are followed in most cases. Clause 67.3 d the Duba Municipd-
ity's conditionsd contract providesfor each party to appoint a member to
the tribund within forty-two days d the notice to commence arbitration.
The third member isto be mutualy chosen by the two appointed members.
If the partiesfail to appoint membersto thetribunal, they shal be appointed
by the Duba Chamber & Commerce and Indudtry.

Hong Kong

Hong Kong arbitration is based manly on the English Arbitration
Acts embodied in the Hong Kong Arbitration Ordinance, Chapter 341
(for domestic arbitration). From April 1990, Hong Kong adopted the
UNCITRAL Model Law (for international arbitration). A number o
changes have taken place since 1 July 1997 to take account o the '‘Basic
Law' fallowing transfer d sovereignty to China

International arbitration

International arbitration is the private adjudication o commercid disputes
with international aspects and/or internationally diverse parties. It includes
both 'ad hoc’ and 'ingtitutional’ arbitration.

Ad hoc arbitration is administered and conducted in a manner speci-
ficdly designed by the parties. Indtitutiona arbitration is administered by
organisations such as the Internationa Chamber & Commerce (ICC)and
the United Nations Commisson on International Trade Lav (UNCITRAL)
pursuant to their published rules and procedures.

The ICC Rules are perhaps the most commonly used procedurein inter-
national construction contracts. The placed arbitration isfixed by the Court
unless agreed by the parties (Article 14). However, it is usud (unlessthe
contract provides otherwise) for the arbitration to be held where the chair-
man d the tribund resides (or where the single arbitrator resides if only
one arbitrator is required). The ICC usudly appointsa chairman from a
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country other than those from which the parties are nationals (unless
otherwise agreed by the parties).

However, in recent years, the greater flexibility d the UNCITRAL Arbi-
tration Rules hasled to an increasing acceptance d these Rulesfor ad hoc
arbitration. In the UK, the London Court d Arbitration Rules are based
on the UNCITRAL Modd and they dso dlow for the partiesto agree to
arbitration under the UNCITRAL Arbitration Rules with the London Court
actingasadministrator. A number d countries now embody the UNCITRAL
Modd Law as part o their arbitration machinery, for example Scotland,
Hong Kong, USA, Canada and Audrdia Provison to opt out o the
UNCITRAL Modd Law is normdly available by agreement between the
parties.

Arbitration procedure

In the absence d a specified procedurein the contract, the arbitration in
the WK will probably indude the following stages:

Preliminary meeting

This will formalise the appointment d the arbitrator and a preliminary
timetable will usudly be drawn up. If the parties can agree a timetable in
advance, thiswill save time and cost d the meeting.

Pleadings

These set out the mattersin dispute, the factsand the contractua and legd
provisons relied upon. The sequenceis as follows:

e clamant submits pointsd clam,;

e respondent submits points d defence and counter-claim (if any);

e clamant submits pointsd reply to the defence and defence to counter-
clam;

e respondent submits pointsd reply to defence to counter-claim.

Discovery of documents

After close d pleadings, each party is required to prepare lists o docu-
ments for inspection by the other party. In most disputes, discovery may
be limited to documentswhich are relevant to the issuesin dispute. In some
cases, dl documents may have to be disclosed (genera discovery). Docu-
mentswhich must be disclosed includethose relied upon by the partiesand
any other documents which may be detrimenta to the case, or d assis-
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tance to the other party's case. There is a strict duty to disclose any and
al material, no matter how much it may be against theinterestsd the party
having possession, power, or control over the documents. Privileged docu-
ments (without prejudice correspondence and certain documents which
pass between the parties and their legd advisers) should also be listed, but
they should not be made available for inspection by the other party.
Inspection o the other party's documents is an important process, and
should be done by someone who is experienced and knowledgeable about
the mattersin dispute. It is equaly important to look for anything which is
missing, but which should exist. A lig d documents which are required
should be made and a request for copies should be sent to the other party.

Agreed bundles

After collecting dl o the relevant documents, those documents which will
be referred to in the hearing are collected and filed in a logica sequence
in several bundles. Normally the claimant will prepare the bundles, and the
respondent will be given the opportunity to add further documents. The
completed filesare known as "agreed bundles.

Witnesses: proofs of evidence

Witnesses of fact will have an important part to play, particularly if there
are gaps in the written evidence. It isimportant that such witnesses should
be selected for their first hand knowledged the matters about which they
will be asked to give evidence. They should be properly briefed on the rd-
evant part of the case and they should be cross-examined as early as pos-
sible (preferably before pleadings) to ensure that their recollection of facts
isconsistent with the case pleaded. Considerable harm can bedoneif plead-
ings have been exchanged, only to find out a few weeks before the hearing
that an important allegation is not supported by facts which come to light
during cross-examinationd a witness.

Expert witnesses may be cdled to give evidence on technical matters or
on the quantum o a claim. The arbitrator may limit the number of experts
to be cdlled. The chosen expert may have played a part in the presenta-
tion d the clam, in which case some o the arguments and amounts
claimed may have been those put forward by the expert. If thisisthe case,
care should be taken to ensure that the expert addresses his mind to every
issue which isopen to aternative arguments or methods o calculation. For
example, the expert may be fully convinced that the records and facts are
sufficient for him to stand firmly by hisview d rates for variationsor the
costsd prolongation. In these circumstances, his evidence on these issues
may be valuableat the hearing. On the other hand, if there are concurrent
delays, or if he has quantified the cost o disruption, there are bound to be
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ranges within which the probable cost would fdl. In these circumstances,
the expert would be abusing the processif he attempted to stand firmly by
caculationswhich were at the extreme end o the range that favoured the
party putting him forward as an expert.

If an expert isto command respect and maintain credibility and integrity,
he must resist any pressure from hisemployer, or from hisemployer's lega
advisers, to advance opinions which he does not truly hold. An expert
should advance the same opinion whichever party he is representing
and this should be tested in 'mock cross-examination' before the hearing.
If there is any doubt about the expert's integrity and ability to stand up to
cross-examination, he should be withdrawn.

Proofs d evidence by witnesses o fact and expert witnesses may be
exchanged before the hearing. This can be useful, particularly if it is used
as a means to agree facts and figures before the hearing commences.

The hearing

The hearing often followssimilar linesto court proceedingsexcept that it is
normally lessformal. Hearingsare normally held at a neutral venue, such as
a hotel, but there is no reason why they should not be held at the offices of
oned the parties. The arbitrator formally opensthe hearing, followed by:

e the opening address given by the claimant which sets out the issues, the
evidence supporting the claimant's case and any submissionson the law
which may be relevant;

e presentation o claimant's witnesses, examination d witnesses on oath

by the claimant;

cross-examination o claimant's witnesses by the respondent;

re-examination o claimant's witnesses by claimant;

respondent's opening address;

presentation o respondent's witnesses, examination of respondent's

witnesses by respondent;

cross-examination o respondent's witnesses by claimant;

re-examination d respondent's witnesses by respondent;

respondent's closing address;

claimant's closing address.

The hearing may take one or two days, or it may consist o severa hear-
ings over several months. Some hearings may deal with particular issuesin
dispute, and some may deal with purely procedural matters.

The award

The arbitrator will usudly reserve judgement until some weeks after the
hearing. The rulesgoverning the arbitration may contain a time limit within
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which the award must be given. The award is find and binding on the
parties, subject to a limited right of appeal pursuant to Section 69 o the
Arbitration Act 1996. In the case of domestic arbitrations, Section 87 of
the Act providesfor the partiesto excludethe jurisdiction d the courts only
if the parties agreement was made after the commencement d arbitration.

The power to award costsis given by Section 61 o the Arbitration Act
o 1996. Where there is only partia success and/or where there are par-
tialy successful counter-claims, the apportionment o costs may be com-
plicated. In ssimple cases, the award o costs is normaly in favour o the
successful party. However, the conduct d the parties may be taken into
account when awarding costs. If an offer of settlement is made during the
course o the arbitration, this may be taken into account when awarding
costs. In Tramountana Armadors SA v. Atlantic Shipping Co., SA [1978]
2 All ER 870, the court determined that if the claimant receives no more
in the arbitration award than it was offered by the respondent before the
award, then costs are assessed against the claimant.

In international arbitration and in many foreign jurisdictions, the process
o setting out the parties' cases does not normally involve pleadingsin the
same way as it does in the UK. Written submissions, requests, answers to
requests, statements of claim and counter-claimsare included in the normal
exchanges o documents.

In complex cases, the proceedings may be almost as formal as court
proceedings. However, asarbitration isintended to be a relatively quick and
inexpensive means o settling disputes, the parties should consider every
means of smplifying the manner in which the issues are put before the
arbitrator. The following quotations should be taken serioudly:

'One d the reasonsfor going to arbitrationisto get rid o thetechnical rulesd
evidence and so forth.' — Lord Denning in GKN Centrax Gears Ltd v. Mabro
Ltd [1965] 2 LloydsLR 555

It will be observed that on this occasion the arbitration machinery o the asso-
ciation operated with commendable speed. That may have been because no
lawyerswereinvolved.' - Michael |. Wardev. Feedex International, Inc. [1984]
1 LloydsLR 310

Whatever the means of settling disputes, the party who has administered
the contract properly, and kept good records, will be much better placed
to obtain a favourable result than the party who has barely managed to
comply with the basic requirements o the contract.
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8.5 Enforcement of Foreign Awards

International disputes across national boundaries

Arbitration enables the parties to settle international disputes across na-
tional boundarieswithout the unnecessarily high costs which may otherwise
arise in various jurigdictions. If the arbitration is structured properly in the
contract, the results usudly prevent recourse to multiple courts, appealsand
extended enforcement procedures. It is important that the award is find
and binding as wel as being enforceable across international boundaries,
otherwise the find resolution to the dispute may involve separate courts,
lawyersin severa countries and repeatsd the processin numerous appeal
forums. Separate proceedingsfor seeking enforcement d a judgement can
substantidly escalate the cost o resolving such disputes. The parties may
haveto consider the unpredictability d the find results. Many countries do
not necessarily recognise judgementsissued in another country.

The'New York Convention' on the Enforcement of
International Awards

The United Nations Convention on the Recognition and Enforcement o
Foreign Arbitra Awards, 1958 (the'New Yok Convention’) is recognised
by many, but not dl, countries. Contracting statesinclude Austrdia, India,
Japan, Koreg, Philippines, Thailand, USA, most Western countries and
some eastern European countries. Some countries accede to the Conven-
tion subject to reservations. For example, Kuwait acceded to the Conven-
tion in March 1978, subject to the reservation that it would only be applied
to awards made in territoriesd other contracting states. The UAE did not
accede to the Convention, but signed a treaty between members
d the Arab League. Bahrain has no formal treaty with respect to the
enforcement o foreign awards. However, many states (including Bahrain)
subscribe to the genera palicy that they will enforce an award madein any
country which, in turn, enforces any award made in the respective state
(reciprocity).

The main exceptionsto the obligation to enforce foreign arbitral awards
under Artide V d the Convention are:

Under paragraph 1

(a) If the parties were under some incapacity to contract or the agreement
was not vdid under the lav to which the parties made it subject (the
substantivelaw or lav d the contract)

(b) If a party was not given a proper opportunity to present his case

(c) If the award deals with matters not submitted to arbitration

(d) If the composition d the arbitral authority or the procedurewas not in
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accordance with the agreement o the parties or with the law o the
country where the arbitration took place

(e) If the award is not binding or has been set aside or suspended by a
competent authority.

Under paragraph 2

(@) If the subject matter or differenceis not capable of settlement by arbi-
tration under the laws o the county where enforcement is sought

(b) The recognition or enforcement o the award would be contrary to
public policy d the country where enforcement is sought.

Mog ingtitutional rulesd arbitration specially permit either party to apply
to a court for interim relief (awards). In the absence o such a provision,
the parties may wel be able to seek interim rdief from the arbitrator or
tribunal. These interim awards may, under the New York Convention,
be enforceable in the courts, however the delays involved in appointing
the arbitrators and then obtaining interim relief may well be sufficient to
dissuade the parties to seek interim relief:

'Settle matters quickly with your adversary who istaking you to court. Doit while
you are dill with him on the way, or he may hand you over to the judge, and
the judge may hand you over to the officer, and you will be thrown into prison.
| tell you the truth, you will not get out until you have paid the last penny.'
[Matthew 5: 25, 26 NIV]



Appendix A: Sample Claim
for Extension of Time and
Additional Payment

Introduction to the Example

The sample clam which follows is for an extension o time and reim-
bursement of lossand/or expense arising out o the delays(D1), (D2), (D3)
and (D4) shown in Figure 5.9 in Chapter 5. Phased completion has been
introduced into the example as a result o which additional activities have
become critical.

For smplicity, the claim deals with the subject matter in the main nar-
rative. In practice, particularly for complex claimsdealing with many issues,
more use would be made o appendices (summarising notices of delay and
the like). Copies o relevant correspondence (referredto in the claim), sup-
porting documents, particularsand detailed cal culationswould also normally
be given in an appendix. This example does not contain such appendices
(except for programmes and illustrations) but it is assumed that they are
submitted.

In this example, clauses referred to in the form o contract are often
paraphrased. It is sometimes more appropriate to quote the clauses
verbatim.
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The Claim Submission

Covering letter from Better Builders Ltd (the contractor) to T. Square (the
architect):

Date 2 April 2001
Dear Sir,

Re: ABC Stores and Depot, New Road, Lower Hamstead, Wilton

Further to our letter of 22 August 2000 requesting a review of exten-
sions of time, our letter of 12 September 2000 giving particulars of
loss and/or expense and our letter of 11 February 2001 requesting a
copy of the draft final account, to which we have had no response,
we enclose herewith our claim for extensions of time, reimburse-
ment of loss and/or expense and damages.

Please note that the contents of this submission do not contain any
particulars (with the exception of rates for finance charges for the
period after 12 September 2000) which have not been submitted to
you previously in correspondence referred to therein. Itis our under-
standing that you have all information necessary for the preparation
of the final account and we can see no reason why it should not have
been issued prior to this letter.

Our claim is for further extensions of time of two weeks for section
A and the works (up to the dates of practical completion) and for
reimbursement of loss and/or expense and/or damages for the
amount of £90637.42 (including finance charges on liquidated
damages).

We are also requesting the issuance of a certificate of making good
defects, a statement pursuant to clause 30.6.1 of the contract (includ-
ing all adjustments mentioned in the submission), release of reten-
tion of £21010.00, release of liquidated damages amounting to
£63000.00 and a final certificate pursuant to clause 30.8 of the
contract.

Your early response would be appreciated.

Yours faithfully
For and on behalf of Better Builders Ltd
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Better Builders Ltd
Scaffold Road
Hamstead Rise, Wilton

Manufacturing plant and associated works at
New Road, Lower Hamstead, Wilton
for
ABC Industries Ltd
Factory Lane, Hamstead Rise, Wilton

Claim for extensions of time and
reimbursement of loss and/or expense
and/or damages and repayment of
liguidated damages

Architect: T. Square of Drawing Board and Associates
Design Avenue, Hamstead Rise, Wilton

2 April 2001
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Claim for extensions of time for completion of the works and section
A, reimbursement of loss and/or expense and/or damages and repay-
ment of liquidated damages.

1.0 Introduction.

11 The parties.

1.1.1

112

113

114

The employer is ABC Industries Ltd of Factory Lane, Ham-
stead Rise, Wilton.

The architect is T. Square of Drawing Board and Associates,
Design Avenue, Hamstead Rise, Wilton.

The quantity surveyor is RE Measure of The Manor, Billings-
gate Road, Hamstead Rise, Wilton.

The contractor is Better Builders Ltd of Scaffold Road, Ham-
stead Rise, Wilton.

12 The works.

1.2.1

The works comprise the alteration of an existing stores build-
ing into a manufacturing plant for motor parts including the
construction of a new access road, drainage, diversion of ser-
vices and landscaping at ABC Stores and Depot, New Road,
Lower Hamstead, Wilton.

13 The tender and the contract sum.

131

1.3.2

133

The contractor submitted his tender on 10 January 2000 for
the sum of £827333.00. It was a condition of the contractor's
tender that work would be permitted on weekends and public
holidays and that the employer would undertake to ensure
the presence of the architect or his representative on such
days where it was necessary for the supervision and admin-
istration of the contract.

The employer unconditionally accepted the contractor's
tender by letter dated 25 January 2000.

The contract sum in article 2 of the agreement is £827333.00.

1.4 The contract.

1.4.1

The contract is the Standard Form of Building Contract, 1998
Edition, Private with Quantities, issued by the Joint Contracts
Tribunal and incorporating the Sectional Completion Supple-
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ment 1998 edition. The following amendments have been
made to the standard conditions of contract:

1411 Sub-clause 13 - Definitions.
Definition of Section A -'Completion of all alterations in the
existing store building to such state as (inthe opinion of the
architect) to enable the employer to commence installation
of plant and equipment.’

1 4.1 2Sub-clause 25.4.2 (relevant event — exceptionally adverse
weather conditions) has been deleted.

142 The relevant particulars in the appendix to the contract are
as follows:

1421 Clause 13 Dates for completion
- Twenty-two weeks after the date of possession.

1 4.2 2 Clause 17. 2 Defects liability period
- Six months.

1 4.2 3 Clause 22 1 Insurance of the works
- Alternative C applies.

1 4.2 4 Clause 23 1 1 Date of possession

- Seven days after the architect's written instruction to take
possession of the site.

1425 Clause 23.1.2 Deferment of the date of possession
- Does not apply.

14.26 Clause 24. 2 Liguidated and ascertained damages
- 2500. 00 per day.

1.4.2.7 Clause 30.4. 1.1 Retention percentage
- Five per cent.

1 4.2 8 Clauses 38, 39 and 40 Fluctuations
- Clause 38 shall apply.

1 4.3 Therelevant particulars inthe appendix to the sectional com-
pletion supplement are as follows:

1.4.3.1 Clause 21 Section of the works
- Section A as described in clause 1 3 of the conditions of
contract.

14 3 2 Clause 18.1.5 Section value
- 525000. 00.
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1433

1434

1435

1436
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Clauses 17, 18, 30 Defects liability period
- Six months.

Date of possession of section
- Onthe date of possession in clause 23.1.1 of the conditions
of contract.

Date for completion of section
- Sixteen weeks after the date of possession.

Rate of liquidated and ascertained damages for section
- £2000.00 per day.

15 The programme:

151

1.5.2

The contractor's original programme for completion of the
works is shown in appendix I hereto (see Figure A.L).

The activities forming section A are F-G, B-G and G-H.

20 Summary of Facts:

21 Possession of site: commencement and completion of the

works.
2.1.1

212

213

2131
2132
214
2.1.41

2142

On 7 February 2000, the architect gave written notice to the
contractor to take possession of the site on 14 February 2000.

The contractor took possession of the site and commenced
work on 14 February 2000.

Pursuant to clause 3.1 of the conditions of contract, the sec-
tional completion supplement (and the relevant appendices)
and the architect's written instruction of 7 February 2000, the
dates for completion were:

Section A - 4 June 2000.
The works — 16 July 2000.
Practical completion occurred on the following dates:

Section A - 25 June 2000 (Architect's certificate of practical
completion dated 11 August 2000).

The works - 6 August 2000 (Architect's certificate of practical
completion dated 11 August 2000).



Appendix A 253

2.2 Delay and extensions of time:

221

2211

2212

2213

2214

2215

2216

2.2.1.7

2218

222

2.2.2.1

The contractor gave the following notices of delay and par-
ticulars pursuant to clause 25 of the conditions of contract:

Letter dated 20 March 2000 [week 61 — Notice of delay as a
result of exceptionally adverse weather conditions affecting
activity B-E (Delay D1).

Letter dated 23 March 2000 [week 61 — Notice of delay as a
result of architect's instruction no 1 (issued 20 March 2000)
to alter work partially completed to activity B-G (Delay D2).

Letter dated 11 April 2000 [week 91 — Particulars of delay
caused by architect's instruction no 1.

Letter dated 4 April 2000 [week 81 - Notice of delay as aresult
of revised and additional work to activity B-G shown on
drawings AD/14A and AD/15A issued on 3 April 2000 [week
81 (Delay D3).

Letter dated 28 June 2000 [week 201 - Particulars of delay
caused by the issuance of drawings AD/14A and AD/15A.

Letter dated 12 July 2000 [week 221 - Notice of delay as a
result of late issuance of instructions on the expenditure of
the PC sum for work to be done by a nominated subcontrac-
tor on activity H-K (Delay D4).

Letter dated 7 August 2000 - Particulars of delay caused by
late issuance of instructions on the expenditure of PC sum
(see 22.1.6 hereof).

Letter dated 22 August 2000 - Letter requesting the architect
to review his extensions of time for section A and the works
pursuant to clause 25.3.3 of the conditions of contract and
giving further particulars.

The architect has made the following extension of time for
completion of the works pursuant to clause 25 of the condi-
tions of contract:

Certificate reference EOT 1 dated 14 August 2000 [week 271
Section A - Extension of time of one week as a result of the
additional work to activity B-G shown on drawings AD/14A
and AD/15A (Delay D3), giving a revised completion date of
11 June 2000.
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Certificate reference EOT 2 dated 14 August 2000 [week 271
The works - Extension of time of one week as a result of the
late issuance of instructions for the expenditure of PC sums
(Delay D4}, giving a revised completion date of 23 July 2000
[week 231

At the date of this submission, the architect has not given a
written response to the contractor's request of 22 August
2000 (see 2.2.1.8 hereof).

2.3 Certificates of non-completion.

231

Pursuant to clause 24.1 of the conditions of contract, the
architect issued certificates of non-completion dated 14
August 2000 certifying that the contractor had not completed:

Section A - by the extended date of completion of 11 June
2000.

The works - by the extended date of completion of 23 July
2000.

24 Direct loss and/or expense:

241

2411

2412

242

243

244

The contractor notified the architect, pursuant to clause 26 of
the conditions of contract, that the regular progress of the
works had been affected and that he had incurred, and was
continuing to incur, direct loss and/or expense as follows:

Letter dated 30 May 2000 [week 16] — As a result of delaysto
activity B-G (Delays D2 and D3).

Letter dated 27 June 2000 [week 201 - Further disruption of
the regular progress of the works as a result of delay to activ-
ity B-G (Delay D3) and as a result of late nomination of the
subcontractor for activity H-K (Delay D4).

By letter dated 14 August 2000, the quantity surveyor
requested further particulars from the contractor in support
of his application for reimbursement of direct loss and/or
expense.

On 12 September 2000, the contractor provided the further
particulars requested by the quantity surveyor on 14 August
2000.

At the date of this submission, no sums for loss and/or
expense have been ascertained and no further requests for
particulars have been made by the architect or quantity
surveyor.
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25 Payment and final account:

2.5.1 The latest certificate issued prior to the date of this submis-
sion is interim payment certificate no 6 dated 14 August 2000
showing the following amounts:

2.5.1.1 Gross value of work at practical completion £840400.00.

2.5.1.2 Retention £21010.00.

2513 Nett amount due

2514 Previous certificates

2.5.1.5 Amount due for payment

252 On 15 August 2000, the employer notified the contractor pur-
suant to clause 30.1.1.4 that it would withhold the amount of
£63000.00 as liquidated damages from the amount due pur-
suant to certificate no 6 dated 14 August 2000.

253 The employer has paid the amount certified as being due
for payment in interim payment certificates, less liquidated
damages in the sum of £63000.00. The nett payment made
after deduction of liquidated damages was £31190.00.

254 On 12 February 2001, the contractor requested a copy of the
final account showing the value of work executed including
all adjustments to the contract sum and amounts for nomi-
nated subcontractors and suppliers.

255 At the date of this submission, no final account has been
issued to the contractor.

2.6 Defects:

26.1 On8January 2001, the architect issued a schedule of defects
pursuant to clause 17.3 of the conditions of contract and
instructed the contractor to make good the said defects.

262 On12February 2001, the contractor notified the architect that
he had rectified all defects notified by the architect in his
schedule of 8 January 2001 and he requested a certificate of
making good defects pursuant to clause 17.4 of the condi-
tions of contract.

263 Atthe date of this submission, no certificate of making good

defects has been issued.

3.0 Basis of claim:

31

The contract contained the following provisions:
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311

312

313

314

3.1.5

3151

3152

3.1.6.1
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Clause 542 requires the architect to provide further draw-
ings and details sufficently in advance of when the contrac-
tor needs such drawings or detalils.

Clause 13.5 - If compliance with an instruction substantially
changes the conditions under which any other work is exe-
cuted, then such work shall be treated as if it had been the
subject of an instruction of the architect requiring a variation
under clause 13.2. Provided that no allowance shall be made
under clause 135 for any affect on the regular progress of
the works or for any other direct loss and/or expense for
which the contractor would be reimbursed by payment under
any other provisions in the conditions of contract.

Clause 17.4 -When in the opinion of the architect any defects
or other faults which he may have required be made good
under clauses 17.2 and 17.3 (defects occurring in the defects
liability period), he shall issue a certificate to that effect and
the said defects shall be deemed to have been made good
on the day named in such certificate.

Clause 24.2.2 - If, under clause 25.3.3, the architect fixes a
later completion date the employer shall repay to the con-
tractor liquidated damages allowed under clause 24.2.1 for
the period up to such later completion date.

Clause 25 - The contractor shall give notice and particulars
of delay and shall be entitled to a fair and reasonable exten-
sion oftime for completion if completion of the works (and/or
section) are delayed by the following relevant events (speci-
fied in clause 25.4);

- compliance with architect's instructions under clause 13.2
(variations) - clause 2545.1;

- failure of the architect to comply with clause 542 (clause
25.4.6.2);

Clause 26 - If the contractor makes written application to the
architect stating that he has incurred or is likely to incur direct
loss and/or expense for which he would not be reimbursed
under any other provision in the contract due to the regular
progress of the works or any part thereof being materially
affected by:

- failure of the architect to comply with clause 54.2 (clause
26.2.1.2),
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3.1.7

3171
3.1.7.2

3173

32

33

331
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- architect's instructions issued under clause 13.2 requiring a
variation (clause 26.2.7);

and provided that his application was made as soon as pos-
sible after it has become, or should reasonably have become,
apparent to the contractor that the regular progress of the
works or any part thereof had been or is likely to be affected,

and the contractor has in support of his application upon the
request of the architect submitted such information as should
reasonably be necessary to enable the architect to form an
opinion, and

the contractor has submitted to the architect or quantity sur-
veyor upon request such details of loss and/or expense as
are reasonably necessary for ascertainment,

then the architect or the quantity surveyor shall ascertain the
amount of such loss and/or expense and the amount ascer-
tained shall be added to the contract sum (clauses 26.1 and
26.5).

Clause 30 - Half of the retention percentage may be deducted
from the amount which relates to work which has reached
practical completion (clause 30.4.1.3) and the remaining half
shall be released upon issuance of the final certificate, which
shall be issued no later than two months after whichever of
the following occurs last (clause 30.8):

the end of the defects liability period;

the date of the issue of the certificate of making good defects
under clause 174;

the date on which the architect sent a copy to the contractor
of any ascertainment under clause 30.6.1.2.1 (loss and/or
expense) or statement under clause 306.1.2.2 (all adjust-
ments to the contract sum).

The above provisions apply to the works and sections A
(sectional completion supplement).

Without prejudiceto the contractor's rights to claim damages
under the general law (clause 26.6), save as provided in 3.3.1
and 332 hereof, the contractor's claim is made pursuant to
the provisions on the contract hereinbefore mentioned.

The contractor is entitled to interest on liquidated damages
which shall become repayable to the contractor pursuant
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to a revised extension of time made by the architect -
Department of Environment for Northern Ireland v. Farrans
(1981)19 BLR 1.

Where the contractor complies with his obligations with
respect to information and particulars for the purposes of
preparing the final account and all adjustments to be made
to the contract sum, if the architect or quantity surveyor fail
to prepare such final account or make all necessary adjust-
ments as aforesaid, the contractor is entitled to reimburse-
ment of the cost incurred in preparing such adjustments -
James Longley & Co Ltd v. South West Regional Health
Authority (1985) 25 BLR 56.

40 Details of Claim:

41 Introduction.

411

The contractor's programme for completion of the works and
section A within the periods for completion is shown in
appendix | (A.1) hereto. Activities A-B to J-K are critical for
completion of the works in twenty-two weeks. Activities A-B
to EF F-G and G-H are critical for completion of section A
in sixteen weeks. Activities B-C to D-H and H-K are not crit-
ical, and will not become critical until all of the float shown
on the contractor's programme has been used up by delays
to these otherwise non-critical activities.

The causes of delay referred to in this section are delays
which entitle the contractor to an extension of time, or, if no
extension of time is permitted for delay by such cause (as
in the case of exceptionally adverse weather conditions),
the contractor would be entitled to an extension of time for
other causes of delay which used the float in the programme
as a result of which otherwise non-critical activities became
critical and caused delay to completion of the works (or
section).

42 Exceptionally adverse weather conditions = Delay (D1).

421

422

Activity B-E is for the construction of a surface water culvert
under the new access road.

The contractor completed the preceding activity (A-B) on pro-
gramme and was proceeding with the construction of activ-
ity B-E in accordance with the programme.
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During the week-end of 18 and 19 March-2000, continuous
rainfall caused the open trench for the construction of the
culvert to be flooded. On 20 March 2000, the contractor hired
additional pumps to remove the water from the excavations.
However, exceptionally adverse weather conditions contin-
ued during the period of two weeks (weeks commencing 20
and 27 March 2000). Records of the rainfall during the period
taken at Much Hamstead (four miles from the site) were
obtained by the architect for record purposes.

Water had been removed from the trenches and the contrac-
tor was able to recommence construction of the culvert on 3
April 2000 (a delay of two weeks).

The contractor gave notice of delay pursuant to clause
25.2.2.1 of the conditions of contract.

It is common ground that the contractor was delayed by a
period of two weeks as a result of the said weather condi-
tions and that no extension of time is permitted for such
delay by virtue of the deletion of clause 254.2 of the condi-
tions of contract.

43 Architect's instruction no 1 = Delay {(D2).

431

432

433

434

Activity F-G is for the construction of an effluent drain under
the existing stores and constructing new bases for the plant
and equipment to be installed by the employer.

On 20 March 2000, the architect issued instruction no 1 which
required the contractor to reposition the effluent drain in
order to accommodate foundations for future alterations to
the stores by the employer.

At the time of issuance of the said instruction, the construc-
tion of the new effluent drain was on programme. The con-
tractor had excavated and laid all pipes within the existing
stores and was ready to test the pipes prior to backfilling the
trench on 20 March 2000. Records of the work executed prior
to the issuance of the said instruction were agreed with the
quantity surveyor.

The contractor commenced cutting out the existing floor slab
atthe revised location of the effluent drain on 21 March 2000.
On the same day, some of the resources (labour and plant)
were diverted from activity B-E (delayed as a result of the
inclement weather described in 4.2 hereof) to commence
backfilling to the redundant length of effluent drain.
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The contractor excavated the trench for the revised effluent
drain and laid the pipes and was ready for testing on 3 April
2000. A delay of two weeks had occurred as a result of the
said instruction. The time taken to carry outthe work prior to
testing (2 weeks) was the same time allowed in the contrac-
tor's programme for carrying out the same quantity of work
in the originally designed location of the effluent drain.

Backfilling and making good the floor slab at the location of
the redundant effluent drain was completed on 3 April 2000.
Had the contractor not been able to utilise resources from
activity B-E (see 4.34 hereof), this work could not have been
executed until after the contractor had completed the diver-
sion of the effluent drain to the revised location.

As a result of the foregoing, activity B-G had been delayed
by two weeks. No direct delay to completion of section A or
the works was caused by the said instruction —see appendix
Il (A.2) hereto.

Notices and particulars of the delay and disruption and loss
and/or expense caused by the said instruction were given by
the contractor pursuant to clauses 25 and 26 of the conditions
of contract (see 2.2 and 2.4 hereof).

44 Additional work = Delay (D3):

441

442

On 3 April 2000, the contractor notified the architect, in
writing (letter ref BB/10), that he intended to divert resources
from activity B-G in order to make up the time lost due to
exceptionally adverse weather conditions (Delay D1). The
contractor's revised programme showing completion by the
original completion date was attached to the said letter — see
appendix Il - (A.3) hereto. The revised programme was made
on the basis of using some of the float on activity B-G. The
original float of six weeks had been reduced by two weeks
(Delay D2) and the contractor envisaged using two weeks of
the remaining four weeks' float so that work could cease on
activity B-G until such time as activity B-E was on pro-
gramme. No delay to completion of section A or the works
would occur as a result of the reprogramming and two
weeks' float would remain in activity B-G.

On 3 April 2000, the architect issued drawings AD/14A
and 15A showing four additional bases for machinery (to be
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installed by the employer) and additional effluent branch
drains.

443 On 4 April 2000, the contractor had set out for the new bases
and ordered materials for the additional work. On the same
day the contractor notified the architect that he estimated a
delay of seven to eight weeks to activity B-G as a result of
the said instruction (see 2214 hereof). In the same letter,
the contractor notified the architect that it would not be of
any benefit to divert resources from activity B-G to activ-
ity B-E (see 44.1 hereof) as completion of section A was
dependent upon the timely completion of activity B-G,
which had now become critical as a result of the additional
work.

444 The contractor had completed all work to the revised draw-
ings, by 18 June 2000 (a delay of 7 weeks).

445 On 20 June 2000 [week 191, the contractor issued his revised
programme showing the Delays D1 to D3, completion of
section A on 25 June 2000 [end of week 19] and completion
of the works on 30 July 2000 [end of week 241 - see appen-
dix Il (A.4) hereof.

446 Notices and particulars of the delay and disruption and loss
and/or expense caused by the said additional work were
given by the contractor pursuant to clauses 25 and 26 of the
conditions of contract (see 22 and 24 hereof).

45 Late instruction for expenditure of PC sum = Delay (D4).

451 The contract bills included the PC sum £45000.00 for the
supply and installation of mechanical equipment to the efflu-
ent treatment plant. This was shown on the contractor's orig-
inal programme as activity H-K commencing in week 19 and
the period for installation was one week.

452 The contractor's covering letter submitted with the said pro-
gramme indicated that approximately two weeks would be
necessaryfor ordering, manufacture and delivery of standard
equipment from several well-known firms. The letter went on
to request the architect to notify the contractor in the event
of any potential subcontractors requiring a longer period for
delivery, manufacture or installation. The necessary instruc-
tions (for standard equipment) would be required no later
than 22 May 2000 (commencement of week 15).
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As a result of Delays D2 and D3 (see 4.3 and 44 hereof) the
revised latest date for receipt of instructions was 12 June
2000 [week 181

On 5 June 2000, the architect issued instruction no 7 for the
supply and installation of the equipment to be done by
Pumps & Co for the sum of £42250.00 in accordance with the
tender documents attached to the said instruction. The deliv-
ery period for the equipment (which was not a standard set)
was quoted as seven to eight weeks and one week was
required for installation.

On the same day, the contractor notified the architect by fax
(ref BB/77) that the delivery period quoted by Pumps & Co
was unacceptable, but he would be prepared to place the
order with Pumps & Co provided that the architect would
make an appropriate extension of time.

On 6 June 2000, the architect notified the contractor by fax
(ref TS/12A) that he would take the delivery period of the
pumps into account when making his decision on extensions
of time.

On 7 June 2000, the contractor placed his order with Pumps
& Co. A formal subcontract was signed between the con-
tractor and Pumps & Co on 19 June 2000.

Pumps & Co delivered their equipmentto site on 31 July 2000
and completed the installation, includingtesting, on 6 August
2000 [end of week 251. Completion of the works had been
delayed by three weeks having regard to the fact that the con-
tractor had been denied the opportunity to reduce the delay
caused by exceptionally adverse weather conditions (Delay
D1 - see 42 and 4.4.1 hereof) — see appendix Il (A.5) hereto.

Notices and particulars of the delay and disruption and loss
and/or expense caused by the said additional work were
given by the contractor pursuant to clauses 25 and 26 of the
conditions of contract (see 22 and 2.4 hereof).

46 Summary:

4.6.1

462

Completion of section A has been delayed by three weeks as
a result of Delays {D2) and (D3} — (see 43 and 4.4).

Completion of the works has been delayed by three weeks
as a result of Delays (D2), (D3) and (D4) - (see 4.3, 4.4 and 45
hereof).
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The delays referred to hereinbefore are shown in appendix H
(A.5) hereto.

The contractor contends that the architect has wrongly
deducted the period of two weeks (delay caused by excep-
tionally adverse weather conditions) from the total delay to
completion of three weeks for section A and the works. (The
architect's reasons for making this adjustment are given in
minutes of meeting of 14 August 2000, paragraph 2.3)

Even if the contractor had not contemplated reprogramming
the works to mitigate Delay (D1) - (see paragraph 441
hereof), the contractor maintains that no deduction should
be made for Delay (DI) when, in any event,’ completion of
section A and the works were delayed by Delays (D2), (D3)
and (D4) which were the responsibility of the employer.
Accordingly, the employer could not levy liquidated dam-
ages for the period of two weeks when the progress of the
works was delayed by matters for which the employer was
responsible.

Further, or alternatively, the contractor was prevented from
mitigating Delay (D1) as a result of the additional work (see
44 hereof) and is entitled to a fair and reasonable extension
oftime of three weeks pursuant to clause 25 of the conditions
of contract (relevant events described in clauses 25.4.5.1 and
25.4.6) until the date of practical completion of section A and
the works and for reimbursement of loss and/or expense
pursuant to clause 26 of the conditions of contract (matters
described in clauses 26.2.1 and 26.2.7).

5.0 Evaluation of Loss and/or Expense:

51

51.1

For the reasons given in 4.0 hereof, the contractor is entitled
to direct loss/and or expense as follows:

Prolongation:

The period of prolongation is 3 weeks. The contractor
contends that the issuance of drawings AD/14A and 15A
(see 4.3 hereof) substantially changed the conditions under
which the work on activity B-E would otherwise have been
carried out (see 4.4.1 hereof). Therefore, notwithstanding
Delay (DI), pursuant to the provisions of clause 1355 and
the proviso in the final paragraph of clause 135, the con-
tractor is entitled to reimbursement for the total period of
prolongation pursuant to clause 26 (matter referred to in
clause 26.2.7).
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The contractor is entitled to reimbursement of loss and/or
expense caused by Delays (D2) and (D3) pursuant to clause
26 (matter described in clause 26.2.7).

The contractor is entitled to reimbursement of loss and/or
expense caused by Delay (D4) pursuant to clause 26 (matter
described in clause 26.2.1.2).

Head office overheads and profit:

As a result of Delays (D2), (D3} and {D4) described in 40
hereof, the contractor was required to retain its key staff and
resources on site for an additional period of three weeks and
was deprived of making a contribution to overheads and
profit. The contractor is therefore entitled to recover this loss
pursuant to the provisions mentioned in 5.1.1 hereof.

The contractor's auditors have certified that the contractor's
overheads and profit (as percentages of revenue) were as
follows:

Year ending 31 July 1999 - 12.76%
Year ending 31 July 2000 - 11.98%

The average percentage for overheads and profit for two
years was therefore:

Using Emden’s formula:
Loss of overheads and profit for three weeks =
Overheads & profit % « Contract sum
100 Contract period
12.37% « £827 333.000
100 22 weeks

x Period of delay

x 3 weeks=

Site overheads and establishment (preliminaries):

As a result of Delays (DI), {D2) and (D3} described in 40
hereof, the contractor was required to retain its key staff and
resources on site for an additional period of three weeks. The
contractor is therefore entitled to recover the expense of his
site overheads and establishment costs for the period of
delay pursuant to the provisions mentioned in 5.1.1 hereof.

Delays (D2) and (D3) - 2 weeks - see (A.4) in appendix Il
hereto.

Costs incurred during weeks 11 and 12:
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Excludes costs associated with activity B-G:

Project manager
General foreman
Engineer

Quantity surveyor (part)
Administration staff
Hire of offices

Office equipment

Plant & equipment
Scaffolding

Small tools & equipment
Electricity charges
Telephone charges
Security

Stationery and sundries

Total

Delay {D4) - One week — see {A.5) in appendix II hereto.

2 weeks @ 1200.00/week
2 weeks @ £1150.00/week
2 weeks @ £1100.00/week
2 weeks @ £600.00/week
2 weeks @ £750.00/week
2 weeks @ £900.00/week
2 weeks @ £200.00/week
2 weeks @ 1950.00/week
2 weeks @ £1600.00/week
2 weeks @ £650.00/week
£1950.00 x 2/13 weeks
£975.00 x 2/13 weeks

2 weeks @ £500.00/week
£90.00 x 14/30 days

Costs incurred during week 23;

Project manager
General foreman
Quantity surveyor (part)
Administration staff
Hire of offices

Office equipment

Plant & equipment
Small tools & equipment
Electricity charges
Telephone charges
Security

Stationery and sundries

Total

1 week @ £1200.00/week
1 week @ £1150.00/week
1 week @ £600.00/week
1 week @ £300.00/week
1 week @ £900.00/week
1 week @ £200.00/week
1 week @ £550.00/week
1 week @ £200.00/week
£650.00 x 1/13 weeks
£325.00 x 1/13 weeks

1 week @ £500.00/week
£62.00 x 7/31 days

265

= £2400.00
= £2300.00
= £2200.00
=11200.00
= 11500.00
= 11800.00
= £400.00
= £3900.00
= £3200.00
= £1300.00
= £300.00
=1150.00
= 11000.00
=142.00

£21692.00

=£1200.00
= 11150.00
= 600.00
= £300.00
= £900.00
= £200.00
=1550.00
= £200.00
= 150.00

= £25.00

= 1500.00
=114.00

£5689.00

Total site overheads and establishment costs = £21692.00 + £5689.00

=f27381.00
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Finance charges on delayed release of retention:

Pursuant to clauses 30.4 and 30.8 of the conditions of con-
tract, two and a half per cent of the contract sum (being one
half of the retention percentage stated in the appendix to the
conditions of contract) should be certified and paid after prac-
tical completion (of section A and the works) and upon the
issuance of the final certificate.

As a result of Delays (D2), {D3) and (D4), the dates when the
retention ought to have been released were three weeks later
than the dates which would have applied if there had been
no delay. Accordingly, the contractor has incurred financing
charges by virtue of the fact that interest charges on his over-
draft have been accruing for an additional period of three
weeks on the amount of retention withheld.

The finance charges incurred are calculated at the rate of two
per cent above the bank base rate (as charged by the con-
tractor's bank from time to time) as follows:

First half due to be released.

Period of financing (assume release three weeks after practi-
cal completion):

Planned release Actual release Rate
Section A 10 July 2000 31 July 2000 8%
The works 7 August 2000 28 August 2000 8%

Amount of retention:

Section A: £14000.00

Finance charges = £14000.00 x 8% x 211365 = £64.43
The works: £21010.00 - £14000.00 = £7010.00
Finance charges = £7010.00 x 8% x 21/365 = £32.27

Second half due to be released (Defects liability period - six
months).

Period of financing (assume release six months after first
release):

Planned release Actual release Rate
Section A 10 Jan 2001 31 Jan 2001 8%
The works 7 February 2001 28 February 2001 8%

Amount of retention:
Section A: £14000.00
Finance charges = £14000.00 x 8% x 211366 = £64.43
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The works: £21010.00 - £14000.00 = £7010.00

Finance charges = £7010.00 x 8% x 211366 = £32.27
Total finance charges on retention

Fluctuations:

The contract does not provide for reimbursement of fluctua-
tions of labour or materials (see 1.4.2.8 hereof). The contrac-
tor allowed for the anticipated increase in labour in June 2000
in his tender (for the labour required to execute the work in
weeks 20-22 on activity J-K). The hours allowed by the con-
tractor in his tender during this period were as follows:

Craft operatives 3170 hours
Labourers 2700 hours

Due to Delays (D2), (D3) and (D4), the contractor's labour
resources in weeks 20-25 were as follows:

Craft operatives 5060 hours
Labourers 4365 hours

Due to the fact that the contractor had been prevented
from mitigating the delay caused by exceptionally adverse
weather conditions (Delay D1) - see 4.4.1 hereof, the addi-
tional costs of labour for the additional hours expended after
the wage increase on 26 June 2000 (most of which would
have been prevented by the measures proposed by the
contractor to mitigate the delay) qualify for reimbursement
pursuant to clause 26 of the conditions of contract.

The additional costs of labour claimed are calculated as
follows:

Tender 26 June 2000 Increase

Craft operatives £6.05 £6.35
N! & Employer's Ins.  £0.67 £0.70
(11%)
£6.72 £7.05 £0.33 (hr)
Labourers £4.90 £5.15
NI & Employer's Ins.  £0.54 £0.57
(11%)
£5.44 £5.72 £0.28 (hr)
Hours after 26 June 2000:
Craft operatives 5060 - 3170 = 1890hrs

Labourers 4365 - 2700 = 1665hrs
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Therefore, the additional costs caused by Delays (D1}, (D2)
and (D3) are:

Craft operatives 1890hrs @ £0.33 = £623.70
Labourers 1665hrs @ f0.28 = 466.20

Total £1089.90
The total increased cost of labour fluctuationsis £1089.90

The contractor ordered all materials at the prices applicable
atthe date of tender and no claim is made for increased costs
of materials.

Total prolongation costs:

Head office overheads & profit (5.1.1.1) = f13955.00
Site overheads & establishment costs (5.1.1.2) = £27381.00
Finance charges on retention (5.1.1.3) =193.40
Fluctuations (5.1.1.4) = 11089.90
TOTAL £42619.30
Disruption:

Activity B-G was delayed by nine weeks as a result of Delays
(D2) and (D3). Site staff and resources allocated to this activ-
ity were required on site for this additional period and the
contractor is entitled to reimbursement of expense caused
thereby.

Cost of resources allocated to activity B-G:
Section foreman 9 weeks @ £1000.00/week = £9000.00

Engineer 9 weeks @ £1000.00/week = £9000.00

Plant & equipment 9 weeks @ £550.00/week = £4950.00

Scaffolding 9 weeks @ £800.00/week = £7200.00
(part only)

Small tools & 9 weeks @ £400.00/week = £3600.00
equipment

Total £33750.00

Finance charges on loss and expense:

The contractor hasincurred financing charges by virtue of the
fact that interest charges on his overdraft have been accru-
ing from the date that each head of loss and expense
occurred.
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In addition, the contractor has incurred finance charges on
the liguidated damages and he claims finance charges under
the general law until liquidated damages are repaid to the
contractor (see 3.3.1 hereof).

For the purposes of calculating finance charges, the dates
when the loss and expense occurred are taken as follows:

Head office overheads & 3 August 2000
profit (56.1.1.1)
Site overheads & establishment 3 May 2000
6112 3 August 2000
Finance charges on retention 3 August 2000
(5.1.1.3) 3 Sept 2000
3 Feb 2001
3 March 2001
Disruption (5.1.2.1) 3 May 2000
Fluctuations (5.1.1.4) 3 August 2000
Total
On liquidated damages 3 Sept 2000

Therefore, finance charges accrued on the following sums
from the dates given below:

£55442.00 3 May 2000

£20798.33 3 August 2000

163032.27 3 September 2000
64.43 3 February 2001
£32.27 3 March 2001

The finance charges incurred are calculated at the rate of
two per cent above the bank base rate (as charged by
the contractor's bank from time to time) in appendix |l
hereto.

The total finance charges up to 31 March 2001 (the date of
this submission) are f 8218. 12.

Costs of preparing the claim:

The contractor has complied in all respects with his obliga-
tions to give notice and full particulars pursuant to clause 26
of the conditions of contract (see 22 and 2.4 hereof) and the
architect has failed to comply with his obligations to ascer-
tain the loss and/or expense due to the contractor.
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5.1.4.2 Accordingly the contractor claims reimbursement of the fees
paid to Contraconsult Ltd for the preparation of this submis-
sion in the sum of 16050. 00 (see 3. 3. 2hereof).

52 Summary of loss and/or expense and/or damages:
The following sums are due to the contractor:

Prolongation costs (5. 1.1.5) £42619. 30
Disruption (5.1.2.1) £33750.00
Finance charges (5.1 3) £8218. 12
Cost of preparing the claim (5.1.4) £6050. 00
Total £90637.42

6.0 Statement of Claim:
61 Extensions of time:

6.11 The contractor claims an extension of time pursuant to clause
25 of the conditions of contract of a further two weeks giving
the following extended dates for completion:

Section A = 25 June 2000
The works — 6 August 2000

6.2 Loss and expense and/or damages:

621 The contractor claims reimbursement of loss and/or expense
pursuant to clause 26 of the conditions of contract and/or
damages for breach of contract amounting to £90637.42.

6. 3 Retention:

6.31 The contractor is entitled to release of retention in the sum
of £21 010. 00.

6.4 Adjustmentsto the contract sum:

6.4.1 The contractor has submitted under separate cover (letter of
even date) his statement of account for all adjustments to
the contract sum (excluding the loss and/or expense and/or
damages herein) and claims payment of the sum £6325.78
being the outstanding amount due to be included in the final
statement of account pursuant to clause 30.6.1 of the condi-
tions of contract.
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6.5 Liquidated damages:

6.5.1 The contractor claims repayment of liquidated damages in
full for the amount of £63000.00.

6.6 Finance charges accruing:

6.6.1 The contractor claims finance charges on the sums stated in
6.2 to 6.5 hereof after the date of this submission at the rate
of two per cent above the bank base rate.
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BETTER BUILDERS LTD
FINANCE CHARGES ON BALANCE DUE

DATE CAPITAL CAPITAL RATE PERIOD INTEREST CAPITAL plus
ADDED TOTAL DAYS INTEREST
f £ f £ f f
3-May-00 55442.00 55442.00 0.08 59.00 716.95 56158.95
1-Jul-00 56158.95 0.08 33.00 406.19
3-Aug-00 20798.33 76957.28 0.08 3100 522.89
3-Sep-00 63032.27 139989.55 0.08 28.00 859.11 141777.74
1-Oct-00 141777.74 0.08 92.00 2858.86 144636.60
[-Jan-01 144636.60 0.08 33.00 1046.14 145682.74
3-Feb-01 64.43 144701.03 0.08 28.00 888.03
3-Mar-01 32.27 144733.30 0.08 29.00 919.95 146541.28
1-Apr-01 146541.28 0.08
139369.30 8218.12 147587.42

Dates in bold = rest days for compounding interest. Interest rate after 1 October 2000 assumed at current

rates

v xipuaddy

LLZ
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Architect's reply to the contractor's letter of 2 April 2001 and the
claim submission:

Date 8 May 2001
Dear Sirs,

Re: ABC Stores and Depot, New Road, Lower Hamstead, Wilton. |
refer to your letter and enclosures of 2 April 2001.

Extensions of time

Having considered the arguments in your submission, | am prepared
to fix later completion dates of 25 June 2001 for section A and 6
August 2000 for the works. That is, total extensions of time of three
weeks inclusive of the extensions already made in my certificate EOT
1 dated 14 August 2000.1 am not empoweredto deal with the matter
of finance charges on liquidated damages, and | am instructed to
inform you that the employer wishes to discuss this with you at a
meeting to be arranged next week. In the meantime, | will prepare
the necessary certificate and issue it by the end of this week.

Loss and/or expense

I cannot agree that you are entitled to prolongation costs for the
period of prolongation caused by Delays (D2) and (D3). The princi-
pal cause of delay during this period was exceptionally adverse
weather conditions (Delay D1). I have considered your arguments on
reprogramming (paragraph 44.1 of your submission) and | reject it
on the grounds that you would have required additional formwork
to make any progress on activity B-E in order to mitigate the delay.
No additional formwork was delivered to site for this work.

Further, 1 cannot agree that your resources were prevented from
taking on other work as a result of Delay (D4). According to my
records, site offices were removed in week 24 and your resources
were decreased commencing the end of week 23. | am prepared to
include the part-time cost of your general foreman as part of your
claim (subject to substantiation of his time spent on site). | do not
accept that you lost any opportunity to make a contribution to over-
heads and profit as a result of one week delay. Even if | allowed loss
of overheads and profit for any part of the prolonged period, | would
have to deduct the overheads and profit recovered in the variations
and extra work to activity B-G.

I also reject your argument on reimbursement of the costs of prepar-
ing the claim.
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The quantity surveyor's assessment of loss and/or expense, taking
into account the above comments, is £18500.00 inclusive of finance
charges up to the date of this letter.

A statement pursuant to clause 30.6.1 of the conditions of contract
will be sent to you within the next few weeks.

Yours faithfully
T. Square

Contractor's reply to the architect's letter of 8 May 2001:

Date 16 May 2001

Dear Sir

Re: ABC Stores and Depot, New Road, Lower Hamstead, Wilton.
Thank you for your letter of 8 May 2001.

We cannot agree with your comments on our claim for loss and/or
expense and/or damages.

Regarding measures to mitigate the delay caused by exceptionally
adverse weather conditions (Delay D1), the work which would have
been done in the first week after the delay [week 81 was the excava-
tion of a trench 25 metres wide by 225 metres deep. No form-
work was required until the second week. We enclose herewith the
acknowledgement of order for additional formwork which was due
to be delivered on 8 April 2000. Accordingly, had we carried out
the measures to mitigate the delay, we would have been able to
complete activity B-E in accordance with our original programme.

Regarding the removal of site offices and reduction in resources, we
had originally planned to remove the site offices before the comple-
tion date and our resources would have been reduced commencing
week 20 if the project had not been delayed. As a result of Delays
(D2), (D3) and (D4) our resources were required for this project for
three weeks longer than they would have been if there had been no
delay. We reject the argument that we did not lose any opportunity
to make a contribution to overheads and profit as a result of the
delay. Please find enclosed a copy of the minutes of our board
meeting on 3 July 2000 in which itis recorded that we postpone com-
mencement of our own speculative development of twenty-six
houses because our labour, staff and plant were retained on this
project as a result of the delay.
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We also disagree with the proposition that an adjustment should be
made for overheads and profit recovered in variations and extra
work. This work delayed activity B-G and delayed completion of
section A. There was no affect on the period of prolongation (which
was a result of late nomination of Pumps & Co). In other words, the
overheads and profit recovered in the additional work to activity B-G
would have been earned within the original contract period and no
adjustment would have been made (see The Presentation and Set-
tlement of Contractors' Claims by Geoffrey Trickey at pp. 127 and
128).

In the circumstances of this case, we must insist that it is right to
reimburse the cost of preparing the claim.

We trust that you will reconsider the matter at your earliest
convenience.

Yours faithfully
For and on behalf of Better Builders Ltd.

Footnotes

Some of the arguments in the above example may be persuasive in
negotiations. Differences of opinion in the industry on the use of a
formula, concurrent delays, adjustment for overheads and profit
recovered in variations and the costs of preparing the claim may give
rise to real stumbling blocks in the negotiations to settle the sums in
dispute.

This example may not cover all that went wrong during the progress
of the works. There may have been other delays by the contractor.
However, on the facts described in the example, the contractor
appears to have reasonable grounds to pursue his claims.

While, in this case, the architect has now granted an extension for
the full period of delay, some practitioners may argue that the words
used in clause 25.3.1 of JCT80:

'If, inthe opinion of the Architect,. ..any of the events.. . are a Relevant
Event and the completion of the Works is likely to be delayed thereby
beyond the Completion Date...the Architect shall in writing.. . give an
extension of time.. .’

do not cover extensions of time in the circumstances of this case.
For example, none of Delays (D2), (D3) or (D4} caused completion of
the works (or section A) to be delayed beyond the completion date.
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Delay (D1) had already caused the completion of the works and
section A to be delayed (or likely to be delayed) beyond the com-
pletion date. Unless clause 25.3.3 is intended to allow greater flexi-
bility for granting extensions of time, it would appear to be at least
arguable that once the contractor has caused delay which was likely
to cause completion of the works to be delayed beyond the com-
pletion date, the clause does not bite. If that was the case, there
would be no valid extension of time provision (after the contractor's
delay) and all subsequent delays within the control of the employer
would put time at large and no liquidated damages could be
recovered. This is clearly not the intention of the contract, but some
revised drafting may be helpful. Clause 23 of JCT63 (which is still in
use in some parts of the world) does not have any provisions similar
to clause 25.3.3 of JCT80, in which case the clause may be defective
if construed very narrowly.



Appendix B: Sample Loss
of Productivity Claim
(dueto disruption)

Introduction and Explanation

A contractor for mechanical installations entered into a contract for various
pipework systems which were required to be carried out in 13 weeks in
accordance with an approved programme.

The contractor's tender was based on estimating norms for productiv-
ity; for example, in week 1, the part of the work to be done in accordance
with the programme was 35 lineal metres (lin. m.) of 35mm diameter pipe
at 0.6 man-hours per lin. m. (21 man-hours). The total man-hour require-
ment in week 1 was estimated to be 525 man-hours, to be achieved with
a gang o 12 men working 44 hours per week.

The contractor's analysisd total quantities and manpower required to
execute the worksin 13 weeksis shown in Figure B.1.

The contractor commenced work on time.

From weeks 8 to 17, numerous variation instructionswere issued to re-
route pipework to avoid conflictswith other installationsand to accommo-
date some changesin layout of the building. Partsd theinstallation already
installed had to be dismantled and re-installed (doneon day-work). The con-
tractor had to work out-of-sequencein various parts o the building instead
d in an orderly manner as planned. The work actualy took 17 weeksto
complete. The actual quantities and schedule of work done are shown in
Figure B.1. Thedatafrom Figure B.1 has been incorporated in Figure B.2,
which shows the productivity, incidence of variationsand aterations (day-
work) on a weekly basis.

It isevident from Figures B.l and B.2 that during weeks 1-8, the con-
tractor was able to progress the work approximately as planned until the
end o week 8, that is 5364 man-hours o work had been achieved com-
pared with the original plan of 5216 man-hours (5216 being the sum o
planned man-hours for the first eight weeks in the tender plan). The con-
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tractor had achieved this progress using more manpower, because of inef-
ficient working, and for evey hour worked an average o 0.936 man-hours
o work had been done, that is an earned value or productivity factor (PF)
o 0.936 compared with the tender norms d 1.0. Apart from two varia-
tions issued during this period, the contractor had not been affected by any
adverse factors.

Accordingly, it is reasonable to argue that given no significant external
factors to disrupt the contractor's progress, productivity would have been
0.936 man-hour earned for each 1.0 man-hour worked for the duration of
the project, that is even without significant disrupting factors, the contrac-
tor could not achieve the tender norm o 1.0.

However, from week 9 onwards, it is evident that the number o varia-
tionsissued and the amount o day-work (dismantlingand re-installing work
already completed) had an affect on productivity. It is reasonable to con-
clude that the drop in productivity from week 9 onwards was a direct result
o these factors (see Figure B.2).

Calculation of Loss of Productivity

The calculation of lossd productivity is as follows (see Figure B.1):
Productivity factor (PF)in week 1

Man-hours achieved (earned vaue)
=(35x0.6)+(60 x 1.2)+ (130 x 2.4} + (55 x 3.6)
=21+72+312+198 =603

Man-hours spent (actual) =14 x 44=616- 2 (day-work)= 614

Man-hours work achieved

Thereforeproductivity factor (PF) = Man-hoursspent (actual)

Similar calculations have been done in Figure B.1 for al weeks.
Average productivity factor (PF) for weeks1-8 (beforesignificant disruption)

That isto say, for evey man-hour worked, 0.936 man-hour value o work
had been achieved.
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Productivity factor (PF)in wesk 9 (thefird week affected by sgnificant
disruption)

Man+hoursachieved (earnedvaue)= 102 + 108 + 264 + 96 = 570
Man+hours spent (actual) = 18 x 44 = 792 - 80 (day-work)= 712

Therefore produdivity factor (PE) = %’ - 0.801
That isto say, for every man-hour worked, 0.801 man-hour vaue d work

had been achieved.

Lossd productivity in wesk 9
_(0.936-0.801) , 15304 14.519%(seeNote)
0.936
= 712 man- hours (spent) X 14.51%=101.32 man- hours

Note- All caculationsin FigureB.1 arein Excd and are caculated to more
than three decima places. The results in Figure B.| are therefore more
accurate and are given above.

Cdculations for weeks 10-17 are aso shown in Figure B.1.

The total loss d productivity is 1624.42 man-hours (being the sum o
the lossd productivity for weeks 9-17 calculated in the same manner as
week 9).

In other words, the contractor's case is that if he had not been disrupted
by the numerous changes, instead d spending a total d 10320.00 man-
hoursto completethe work at a productivity factor (PF)d 0.936, the man-
hours spent would have been 8695.58 man-hours calculated as follows

Totd planned man-hoursto execute the wark done (exduding day-work)
= 8143

Marnhoursto execute work doneat a PFd 0.936 (exduding day-work)

Aciud man-hoursto execute the work done (exdudingday-work)= 10 320.00
Lossd productivity=10320.00 - 8695.58 = 1624.42

The extracost to the contractor is 1624.42 man-hoursat the relevant cost
per hour.
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w4
“W5
wo
w7
w8
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w11
w12
wi3

Total

55858

w7

w10
wll
wi2
wi3
wid
w15
wi1B
w17

Total

|Change

Original Quantities and Schedule of Work for 13 Week Programme

»

5 mm
Qty

35
60
70
60
65
90
90
80
290
210
160
150
30

1390

mh/unit
0.6
0.6
0.6
0.6
0.6
0.6
0.6
0.6
0.6
0.6
06
0.6
0.6

mh
21
36
42
36
39
54|
54
48

174

126
96
90!
18

50mm
Qty mh/unit mh
60 12 72
85 12 102
80 1.2 9%
85 12 102
85 1.2 102
80 1.2 96
80 1.2 96
90 1.2 108
100 12 120
150 1.2 180
150 12 180
100 12 120
80 12 9%

1225

Actual Quantities and Schedule of Work Done

i

5mm
Qty
35

60
90
80
75
95
95
80
170
120
100
20
80
70
80
70
65

1455
1390
65

mbh/unit mh
06 21
06 36
0.6 54
0.6 48
0.6 45
0.6 57
0.6 57
08 48
0.6 102
06 72
06 60
06 54
0.6 48
06 42
06 48
06 42
06 39

50mm

Qty mb/unit mh
60 12 72
85 1.2 102
90 1.2 108
85 12 102
85 1.2 102
85 1.2 102
85 1.2 102
90 12 108
90 12 108
90 12 108
70 12 84
80 12 96
70 12 84
50 12 60
50 1.2 60
30 12 36
70 12 84

1265

1225
40

100mm
Qty mhiunit mh
120 2.4 288
140 2.4 336
140 2.4 336
120 24 288
170 2.4 408
140 24 336
140 2.4 336
170 2.4 408
120 24 288
120 24 288
110 2.4 264
120 2.4 288
90 24 216
1700
1100 mm
Qty mh/unit mh
130 24 312
120 24 288
140 24 336
110 24 264
155 24 372
155 24 372
140 24 336
170 24 408
110 2.4264
80 2.4 192
80 2.4 192
70 2.4 168
50 24 120
30 24 72
20 24 48
10 24 24
30 24 72
1600
1700
-100

150 mm
Qty mh/uunit mh
40 3.6 144
40 3.6 144
40 36 144
60 32 192
50 3.2 160
70 3.2 224
70 3.2 224
45 32 144
40 32 128
35 32 112
50 32 160
10 32 32
5 32 16
555
150 mm
Qty mh/unit mh
55 36 198
50 3.6 180
35 36 126
65 32 208
65 32 208
65 32 208
70 32 224
50 3.2 160
30 32 96
35 32 112
25 32 80
25 32 80
10 32 32
0 3.2 0
0 32 0
0 32 0
0 3.2 0
580
555
25

Daywk
mh

OO0 00000000000

Daywk
mh
2
4
6
12
10
12
16
18
80
90|
100!
110
140
120
130
170
100!

1120
0
1120

Total
Planned
mh
525
618
618
618
709
710
710
708
710
706
700
530
346

8208

Total
Planned
mh**
603
606
624
622
727
739
719
724
570
484
416
398
284
174
156
102
195

8143
8208
-65

Estimated Productivity

Actual | Actual | Prod.
No.of | Total | per hr
Men Mh PF
12 528| 0994
14 616/ 1003
14 616/ 1.003
14 616/ 1.003
16 704| 1.007
16 704| 1.009
16 704| 1.009
16 704( 1.006
16 704| 1.009
16 704| 1.003
16 704| 0.994
12 528| 1.004
8 352| 0.983
186 8184' 1.003

Actual Productivity

Actual | Actual | Prod.
No.of | Total | perhr
Men | Mh*" PF
14 614} 0.982
14 612| 0.990
16 698| 0.894
16 892| 0.899
18 782| 0.930
18 780| 0.947
18 776| 0.927
18 774| 0.935
18 712| 0.801
18 702| 0.689
18 692| 0.601
18 682| 0.584
16 564| 0.504
10 320| 0.544
10| 310| 0.503
10 270| 0.378
10 340| 0.574
Actual | 10320 0 789
8184 1.003

Mh*™* excludes daywork

FigureB.1 Lossof productivity due to disruption: data

Loss of Productivity

Base | Loss Loss
Prod, | of Pmd.| of Prod.
% mh
0.936 0.00 0.00
0.936/ 0.00 0.00
0.936/ 0.00 0.00
0.936/ 0.00 0.00
0.936/ 0.00 0.00
0.936/ 0.00 0.00
0.936/ 0.00 0.00
0.936/ 0.00 0.00
0.936f 14.51| 103.32
0.936| 28.38 185.16
0.936| 35.60| 247.77
0.936| 37.68| 256.99
0.936| 46.23| 260.73
0.936| 41.94 134.19
0.936| 46.26 143.41
0.936/ 59.66| 161.08
0.936| 38.76| 131.77
Total loss prod. | 1624.42
8143/0.936 8695.58
Checkadual |10320.00
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subcontracting, 186
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prolongation, lossd profit, 131
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settlement terms, 232
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source documentsto be stated, 182
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successrating d headsd claim,
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under the law, 118

Computer applications
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Concessions
in negotiations, 232
Conciliation
resolution o disputesby, 233
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Consultants
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Contract hills
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Contract documents
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administration of, 77
express duties, 77
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specid conditions of, 57
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after offer d settlement in
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Counter-claims, 209, 220
as defence to liquidated damages,
226
common law, 221
for defective work, 220

under the law, MF/1, 118 st-off, 221
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cdamsfor, 117
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after completion date, SIA form o
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subcontractors, 206
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dday, 224

by employer, 94
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conditions, 14
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GC/Works/1 Ed2, 109
dday after completion date, ICE
conditions, 109, 115
dday after completion date, IFC84,
109
dday after completion date, JCT63,
106
dday after comptetion date, JCT80,
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notice, GC/Works/1 Ed3, 96
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obstacles to settlement, 95
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omissionstaken into account, 216
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determine, 96

particularsto be given, ICE, 96

particularsto be given, JCT80, 96

presentation o clamsfor, 95

presentation, summary, 117

records to be kept, GC/Works/1,
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response, SIA clause 23.2, 212
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single cause d dday - not criticd,
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time to exercise powersto grant,
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time to exercise powersto grant,
damages, accdleration costs, 213

time to exercise powersto grant,
HDIC fourth edition, 213

time to exercise powersto grant,
ICE contracts, 213

time to exercise powersto grant,
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time to exercise powers to grant,
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FIDIC conditions

contract documents, priority of, 59

HDIC contracts, 4, 46

1999 editions, 46

first edition, 46

fourth edition, 46

Green Book, 46

Orange Book, 46

Red Book, 47

Siver Book, 47

unreasonable modifications to, 59

vaue engineering, 49
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Finance charges, 23, 177
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ICE seventh edition, clause 60(7),
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measure d damages, 23
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standard form o contract, 4

Genera damages, 220
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for breach o contract, 222
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for dday after completion date, 116
limit to, 17
may exceed liquidated damages, 211
recoverable where no provison for
extension, 222
Ground conditions
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FIDIC provisions, 21
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information, duty o care, 21
ik o unforeseen, 21
variable, 2

Head office overheads, 127
adjustment for recovery in variations,
140
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basisd alocation to project cost,
182
damsfor, 127
cost d manageria time, 131
digribution in tender, 182
doubt cast on formulae, 127
Eichleay'sformula, 128
Emden’s formula, 127
formulae, cdculation o percentage,
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formulae suspect for ddlay at end d
project, 137
Hearing
arbitration, 243
Hudson's formula, 127
under-recovery usng formulae, 130

ICE conditions, clause 60(6), 29
measure d damages, 23
ICE conditionsd contract
contract documents, clause 5, 59
first edition, 1945, 4
seventh edition, 4
Information
issued to suit progress, 90
late issuance of, 80
outstanding, 79
systemsfor management, 86
Ingtructions, 80
authority to give, 81
form of, 81
in emergency, 81
site, 8
verbd, 81
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Interest, 23
damagesfor falure to certify, 29
Interference by employer, 28

for phased completion, 19

if ddlay after completion date, 90

if invaid, general damages
gpplicable, 16

JCT formsd contract, 43 Indian law, 18

contract documents, 57

Contractors Design Portion
Supplement, 37

Fixed Fee, 44

Intermediate Form, IFC84, 43

JCT63, usetoday, 43

Minor Works Form, MW80, 43

Prime Cost, 44

priority d standard conditions,
58

Sectiona Completion Supplement,
57

Standard Form o Building Contract,
JCT80, 44

Standard Form d Management
Contract, 45

use oversess, 4

with ApproximateQuantities, 44

with Contractor's Design, 45

Joint Contracts Tribuna

RIBA contract, forerunner of, 3
Joint ventures, 63

Late information
extensonsd timefor, 214

Lawv

avil law, 5

combination of, 6

common law, 4

local law, 6

d contract, 7

o subcontract, 208

procedura, 7

Letter d intent, 5, 74

payment for work done, 74

termsd payment, 75

Liquidated damages, 12, 220

Enil, 18

caculation d amount of, 221

certificaed non-completion,
JCT63, 221

certificae d non-completion,
JCT80, 221

counter-claimfor, 221

Cypruslaw, 18

ADIC subcontract, 202, 207

invdid if delay after completion date,
109

invdid if delay not covered by
provisons, 13

invdid if extension granted too late,
15

invaid if no extension d time
provision, 13

Mdaysan law, 18

must not be a pendty, 221

option, general damages may
exceed, 211

provisonsinvdid f work wrongly
omitted, 12

repayment with interest, 222

subcontractors lighility for, 207,
223

Litiaation
gpplication for stay o proceedings,

237

Loss & expense
JCT80, clause 26.3, 94
lossand/or expenseclamsfor,

117

no link to extensonsd time, 94

Lossd productivity
clamsfor, 148

Lump sum, 35

Management contracting
contracting structure, 40
hybrid forms of, 41
method d contracting, 38
work packages, 39
Management contractor
criteriafor selection, 39
Madter programme
design & congtruction phase, 35
Mediation
resolution d disputes by, 233
Mestings
agreed minutesto be signed, 80
important features, 79
ingructionsgiven at, 80
minutes of, 79
pre-commencement, 78



progress, 79
review d outstanding information,
80
Method statement
impossible to congtruct as, 82

NEC (Engineering& Construction
Contract), 49
bonus, 51
compensation events, 96
contract philosophy, 50
delay damages, 51
design liahility, 50
early warning, 50, 96
low performance damages, 51
sectional completion, 50
Negotiaing team
sdection of, 231
Negotiation
concessions given during, 232
ddaying tactics, 230
d clams 230
without prejudice, 230
Negotiators
authority of, 231
Nominated subcontractors, 188
contractor's right to object, 190
contractor's right to object, ICE, 190
contractor'sright to object, JCT80,
190
co-ordination d design, 189
delay by, 202
dday by, JCT80, clause 25,4.7,
202
extenson d time, architect's
consent, 203
objection if contractor in culpable
delay, 191
PC sums for work by, 188
PC sumsto properly define scope o
work, 189
reasons justifying use of, 189
renomination in case d default, 194
renomination, right d objection,
197
right to object if no extension
granted, 195
tender procedures, NSC/1, 191
Notice, 26, 83
1999 FIDIC provisions, 28, 86, 120
condition precedent, 26, 27, 86

falure to givefor extensonsd time,
28

ADIC fourth edition, 120

ICE conditions, 26

JCT forms, 28

MF/1 contract 87, 120

d clamsfor additiona payment,
117, 118

d intention to clam, 120

RIBA forms, 28

timefor giving, 26

to dam lossand/or expense,
JCT80, 119

Offarsd settlement
in arbitration, 244
Omissions
effect on extensionsd time, 216
effect on extensionsd time, JCT80,
216
to have done by others, breach o
contract, 12, 217

Particulars, 83
d cams, 1999 HDIC contracts,
121
d clams, ADIC fourth edition, 121
d cdamsfor additiond payment,
120
d clamsfor additiona payment,
GC/Works/1, 121
d cdamsfor additiond payment,
ICE, 121
o clamsfor additiona payment,
JCT80, 120
to be provided, 87
PC sums
abuse of, 36
abuse of, provisond sumsin
disguise, 190
work to be nominated, 188
Pendlties, 12
English law, 6, 19
Midde Ead, 6
not enforceable, 19, 221
Roman Dutch law, 6, 19
South Africa, 6,19
Phased completion
liquidated damagesfor, 19
Pleadings
in arbitration, 241
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Possession
d dte, 78
Preliminaries, 122
adjustment in variations, 170
Priority o documents
generd ruled law, 57
Profit
adjustment for recovery in variaions,
140
digribution in tender, 181
lossd opportunity to earn, 131
Programme, 82
alowancefor PC and provisond
work, 71
alowancefor procurement, 80
applicable to subcontractor, 186
clause 33 d GC/Works/1, 104
contract document, 82
critica path, 97
1999 HDIC clause 4.21, 83
ADIC clause 14, 82
for subcontract work, 198
ICE clause 14, 82
impossible to comply with, 82
key dates, 82
linked bar chart, 97, 98
not usudly a contract document, 97
obsolete, incorporation o
subcontractor, 187
d theday, 83, 93
provison in GC/Works/1, 82
redigtic, 83
reduced period for nominated
subcontractor, 191
showing early completion, 71, 97,
148
showing early completion, NEC
contract, 104
showing early completion, South
Africa, 103
subcontractors, at tender stage, 186
tender, 71
update to account for delay, 83
used computers, 83
Progress, 82
information issued in accordance
with, 90
monitoring delay to, 83
Project management, 41
Project manager
role of, 37
Prolongation, 121

adjustment for non-recoverable
ddays, 141
damsfor, 121
head office overheads, 127
lossd profit, 131
site overheads (preliminaries),122
Provisond quantities, 36
Provisond sums, 36
Public Procurement Directives, EC, 63
criteriafor selection d contractors,
64
European Commission, 63
Exduded Sectors Directive, 64
notices to be published, 64
Public Supplies Directive, 64
Public Works Directive, 64
Public Works Directive, timefor
tendering, procedure, 64

Quantity surveyor
lighility for fees, 3
payment o fees, 3
Quantum meruit, 5, 11, 29, 75, 176
gpplicable even with wide variation
cause, 11, 177
payment for breach, 29
payment pursuant to letter d intent,
75
work beyond scope d variaion
clause, 11, 177

Records, 83
agreement of, 85
at commencement, 78
by architect, 85
by engineer, 85
contemporay, 85
to be kept, 85
Remediesfor |ate payment, 179
ADIC provisions, 180
finance charges, 180
suspensiond work, 180
termination, 180
Resolution d disputes, 225
by adjudication, 234
by arbitration, 236
by conciliation, 233
by mediation, 233
clause 66(5) d ICE conditions,
236
Retention
ddayed release of, 145



fund to bein trug. JCT forms. 23
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second edition, 9

injunction to compel placing in trust, Statement d dam, 185

23
provisonsin 1939 RIBA form, 23
RIBA formsd contract
modd form o contract. 3
retgntion, 1939 form d contract,
3

standard method d measurement,
1931 form o contract, 9
use overseas4
widespread use d contract, 3
Rolled-up daims, 24, 166, 228
may succeed if appropriate, 24
not permitted, 24

Sectiona completion
provisonsin contract bills not
effective, 76
supplementary conditions, IFC84,
43
Set-off
cdamsagainst subcontractors, 223
counter-claims, 220
Singapore Indituted Architects
form d contract, 4
Site
accessto, 78
possession of, 78
Site overheads
damsfor delay, 122
period for recovery d additiona
costs, 122
Standard forms o contract, 41
amendmentsto, 58, 59
HDIC conditions, 46
GC/Works/1, 46
ICE conditions, 46
JCT forms, 43
New Engineering Contract (NEC),
49
sdection o right form, 41
Standard method o measurement
CESVIM, 9
clause 12(1) d JCT63, 9
clause 2.2 d JCT80, 9
clause 12.2(b) o 1999 FDIC, 10
firg edition, 8
incorporated as contract document,
8
incorporated in RIBA contract,
1939, 9

Stay d proceedings

reasons for refusd o application,
237

Subcontractors, 186

gpplicablelaw, 208

damsagainst, 223

cdaimsfor delay and disruption, 205

delay to main works prior to
commencement by, 199

design by, 203

drawingsto be provided by, 203

extensonsd time for completion d
work, 200

FCEC/CECA subcontract, 201

ADIC clause 11.1, 207

FIDIC subcontract, subclause 7.2,
201

lighility for liquidated damages, 207,
223

onerous obligationsto complete,
187

order placed when current
programme obsolete, 187

pay when paid, 224

period dlowed in programmefor,
198

quotes as basis for contractor's
tender, 186

set-off, clamsagaingt, 223

variations after tender, 205

variationsto work by, 204
Surveyor

feesfor measuring, 2

independent certifier, 1

responsible for measuring, 2

Tender

accepted, employer aware d error
in, 74

additiona information to be
submitted, 72

adjudication by management, 68

dternative, 69

bid bond, 74

causesd mistakesin, 65

conditiond acceptance, 74

conditions, oneroustermsin, 69

cover prices usd in, 62

digtributiond overheads & profit in,
181
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EC Directives, criteriafor award,
73
EC Directives, regjection o tenders,
73
EC palicy on negotiations, 74
errorsin, 72
evduation criteria, 72
evduation of, 68
invitationto, 62
negotiation after submisson of, 74
period for acceptance, 74
policy if invitation declined, 63
programme, 71
qudified, 69
qudified terms incorporated in
contract, 74
rejection of, 73
time dlowed for, 64
time for acceptance, 5
Tender documents
exploitation by contractors, 66
phased issue of, 65
Tendering
early years, 2
interview o tendering contractors,
72
natificationd ambiguities, 68
preliminay meeting, 63
prequdification of, 63
selection of, 62
Termination, 5, 180
Timeat large, 16, 111
burden o proof, 16
if ddlay after completion date, 109
in cased renomination, 194
subcontractors, 203
Turnkey contracts, 37

Variations, 10, 169

adjustment d préeliminaries, 170

after completion date, 216

by drawing issue, 80

caused by nominated work, 205

change to origina design, 35

changed circumstances, 170

changed quantities, 170

changed timing of, 171

consequentid effects, 23

due to changed quantities
(remeasurement),171

engineer's power to vary rate,
ADIC, 171

engineer's power to m vy rates, ICE,
171

FIDIC, clause 52(3); 52.3, 11

1999 ADIC dlause 12.3, 173

1999 ADIC dause 20.1, 173

FIDIC fourth edition, clause 52.1,
172

ADIC fourth edition, clause52.2,
172

ADIC fourth edition, clause53.1,
172

ADIC fourth edition, clause 53.4,
173

form d ingtruction, 81

ICE cdlause 52(3), 172

ICE clause 52(4), 172

if work impossible to construct, 82

limit of, 10

made before signing contract, 76

main works not variaion to
subcontract, 190

no provisonsfor, 10

omission to have work done by
others, 12

outside scope d variation clause,
177

percentage o contract price, 11

reasons for, 10

sanction by architect under JCT
forms, 10

smdl quantities, 171

standard forms d contract, 10

subcontract, after acceptance o
tender, 205

time-related costs, 171

time-related costs, JCT80, 171

to subcontract works, 204

unacceptable incidence of, 37

vauation at contract rates, 169

vaudtion d disruptive element,
JCT80, 173

Without prgudice

negotiations, 230

Witnesses

expert, 242
d fact, 242
proofsd evidence, 242

















