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Abstract

CONTRACTS IN ATHENIAN LAW

by
Ellen Knopf

Adviser: Professor Edward M. Harris

This dissertation investigates contracts and the contractual language of 4 century
B. C. Athens. Its main source is Attic oratory although there is some discussion of
inscriptions. Since no ancient Greek word has the same range of meanings as the English
word ‘contract’, the first task is to consider the characteristics of transactions that will
count as contracts in the study and to define the term. After giving criteria for identifying
contracts, the study examines Greek words whose dictionary definitions include the word

‘contract’. Part I surveys the terms, opoAoyia, ouyypar, oupBoAaiov
and ouvBnkn, discussing their senses in oratory and their legal significance in Athenian

law. When a word can denote a written document, the study distinguishes between this
concrete sense and the abstract reference to the idea of contract without the writing.
Part IT of the dissertation examines the features of particular Athenian contracts
and compares them to Roman counterparts. Avoiding a modern categorization of the
transactions, I group them instead in Greek word groups or by Roman contract for the
sake of comparison. I discuss loan transactions, security arrangements associated with

other contracts, partnership, the complex of arrangements associated with the words



pioBuois and poBdw, deposit and sale. All of the contracts studied involve economic

relationships. I find that the Athenians had many of the same categories of contracts that

the Romans did, but the Romans distinguished more types within some of the categories.
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l. Introduction

1. The Idea of Contract

This dissertation is a study of contracts in Athenian law of the 4™ century B. C. It
focuses on contractual transactions in the speeches of Athenian orators since orations tell
us much of what we know of Athenian law. There is no single term for ‘contract’ in
ancient Greek, however, and words that might have a contractual significance also have
other uses. As a result, while it is fruitful to investigate the usage of words that scholars
have identified as contractual, one should not rely on Greek words alone to identify
contracts. Having an operational definition of ‘contract’ would give us a way of
identifying contracts in orations.

Atiyah (1990, 1) remarked in an essay on contracts in common law that
“definitions of legal concepts are today somewhat unfashionable.” A living legal system
develops and grows, and transactions may become contracts regardless of whether they
fit a particular pattern or theory.! In a modern system, it may not be useful to define the
term ‘contract’ other than to say that a contract is one of those entities defined as such by
contract law. While “there have been many definitions of the term contract” (Coppola
1971, 8), some argue that it is impossible to define,” or that it cannot be defined without

reference to contract law (Atiyah 1990, 1).

! Coppola (1971, 8) remarks that “principles of law were not formulated to fit existing definitions,

but rather to reach just and equitable results in the great variety of disputes which have come before the
courts.”

2 Fried (1981, 3) lists some of them.



We cannot take this approach in the case of ancient Athens, however, for we have
not extracted from our sources a body of ‘Athenian contract law’, legally recognized and
separate from other types of law.

What we find in the oratory of courts are descriptions of transactions that
resemble modern contracts. Therefore, starting with a conception of contract, this study
will identify a body of ‘contracts’ in Attic oratory and investigate its properties. As a
preliminary, I survey the treatment of contracts in Roman and some more modern legal
systems. Based on an understanding of the idea of ‘contract’, we will construct an

operational definition for identifying contracts in Athenian oratory and criteria for

applying it.

2. Roman Contracts

The word ‘contract’ derives from the Latin, contractus. In the textbook of Roman
law written by Gaius in the ond century A. D., a contractus is a kind of obligation
(obligatio), 1.e. a relationship between two parties which entails rights and duties. The
textbook distinguishes two broad categories of obligationes, those arising ex delicto (by
‘delict’, roughly, a wrongful act) and those arising ex contractu (by ‘contract’) (omnis
enim obligatio vel ex contractu nascitur vel ex delicto. Gaius 3.88).” Then, it mentions
the ways that contracts are formed and types of contract for each method.

Of the contracts listed, the stipulatio, goes back at least to the time of the Twelve
Tables (~450-51 B. C.), regarded by Romans as the foundation of their legal system. In

the stipulatio, a type of formal questioning and answering, it was the ritual that created a

In my discussion of Roman contracts, the word ‘contract’ refers to an obligation ex contractu.



legal obligation of one party to another. In the oldest form of stipulatio, one party asked
the other to do something using the word (spondes) “do you solemnly promise to ...?”
The other replied in parallel words including (spondeo) “I solemnly promise.” “The
validity of a stipulatio, like that of any formal act, came from its form and not from the
agreement which the form no doubt embodied.” Nor was the existence of agreement
relevant in a suit arising from a stipulatio (Nicholas 1962, 159-160). It appears that
originally neither fraud nor threat of physical harm invalidated it (Buckland 1966, 415-6).
Consequently the intent of the parties would be irrelevant. By the 1% century B. C.,
however, the Praetor gave a defense based on fraud.*

The stipulatio created a duty of one person to another, but the early Romans
probably did not distinguish different causes of obligation as contractual, delictual, or of
some other kind. There may have only been the idea that one person owed the other a
debt without regard to whether it was due to a formal act such as stipulatio, a wrongful
act such as theft, or some other reason (Nicholas 1962, 159).

Gaius distinguishes four methods of making a contract. The stipulatio was a
contract “by the uttering of formal words (verbis).” There were obligations created by
writing in an account book (/iteris) of which we know little (Watson 1985, 20).
Obligations re (‘by means of a thing’) arose through the transfer of an object or money
from one person to another. One such obligation, the mutuum, existed by the 3™ century
B. C. (Watson 1985, 6). Gaius considered intent in determining whether an obligation re

was a contract.

4 During the time of Cicero, the Praetor created an (exceptio doli) (Nicholas 1962, 22). (The main

function of Praetors was administration of justice. After 242 B. C. Rome had more than one. My concern
is only with the praetor urbanus, who had jurisdiction over civil law for cases involving Roman citizens.)



Therefore the mutuum, a kind of loan, was a contract, but other obligations re were not.
If one person made a payment to another “in the mistaken belief that it is owing,” this
created an obligation re but not a contract since the purpose of the payment was to end a
legal relationship not create one. “The emergence of agreement as the common factor of
contractual obligations causes him to distinguish the contractual from

the non-contractual obligation re” (Nicholas 1962, 168).

The obligation consensu, ‘consensual contract’, did arise purely through
agreement (nudo consensu) and required no formal act or transfer of property (Nicholas
1962, 171). It was limited, however, to four types. All had appeared by the 2™
century B. C. (Watson 1985, 6)—emptio venditio, “sale for a price”; locatio conductio, a
“contract of letting and hiring for a price”; societas, partnership; and mandatum. This
last was the agreement to perform a service gratuitously, for example to lend money to
someone. The first three kinds of contract were bilateral, that is each party acquired
rights and duties. The double names of the first two kinds reflect that each party had
different rights and duties (Buckland 1966; 481, 498).

Another class of contracts, termed ‘innominate’ by modern writers, appears to
have developed later than the contracts re, verbis, or consensu. As two-sided agreements
outside of the usual list of contracts, their legal treatment demonstrates “a new principle.”
Legal protection is provided for bilateral agreements carried out on one side (Buckland
1966, 521). The jurist, Paul, categorized these contracts in the 2™ or perhaps 3™
century A. D as do ut des (‘I give in order that you give’), do ut facias (‘I give in order
that you do’), facio ut des (‘I do in order that you give’), and facio ut facias (‘1 do in

order that you do’) (Watson 1985, 25; Buckland 1966, 523). There is disagreement



about the evolution and the precise legal procedures supporting the innominate contracts.
Permutatio, the exchange of one object for another, is one of the more common
(Buckland 1966, 521-23).

When the idea of contract arose in Roman law as a separate cause of obligation
(or whether it was present at the time of the Twelve Tables) is not clear. The stipulatio,
later at least regarded as a contract, created a duty in one party through a formal act.
Initially intent was immaterial. Later it became more important as pleas of fraud arose,
and Gaius clearly considers intent in classifying obligations as contractual. Later legal
recognition was accorded agreements carried out on one side. Although intent and
agreement were increasingly important factors in determining the legal recognition of a
contract, serious agreements outside of the recognized types were not contracts. For
example, an agreement to sell something at a reasonable price was not a contract since
the contract of sale required a specific price (Nicholas 1962, 165). Watson argues that
legal tradition must have been an important influence on the types of contracts that did
arise. With stipulatio as the original contract, new contracts developed when the original

types proved too awkward (Watson 1985; 6, 26).

3. Modern Legal Systems

(i) Introduction

After the fall of the Roman Empire in the west to the Visigoths in the 5"

century A. D., the new rulers produced certain legal works in a Roman style. Of note is



the Lex Romana Visigothorum of Alaric II (A. D. 506), which contained the writings of
oman legal scholars and some imperial constitutiones (i.e. legal pronouncements of
Roman emperors). It is disputed whether this work was intended only for Roman
subjects or for all residents of the area (Watson 1985, 81-83), but because of legal
borrowing, remnants of Roman law survived in Spain, southern France, and Italy
(Nicholas 1962, 48; Watson 1985, 93).

Two prevalent legal systems today are the common-law systems based on English
common law and the civil-law systems, developed partly from the study of the Roman ius
civile. The latter are employed by much of continental Europe. Common law and civil
law have spread outside of Europe, whether as a result of domination by a European
country, or because the civil codes of such countries as France and Germany served as

models for later legal codes (Nicholas 1962, 51-52).

(ii) French Civil Code

The development of contract law in Medieval Europe was connected with the
growth of commerce. Merchants developed their own practice for handling transactions,
a ius mercatorum that was “flexible and informal,” and by the 12" century A. D. there
were specialized merchant courts (von Mehren 1956, 118-19).

Western Europe took a renewed interest in Roman law in the 12" century, first of
all at Bologna, where Irnerius lectured on Justinian’s Corpus Iuris Civilis’. Legal and

moral scholars began to debate the legal basis of agreements. Scholars of the canon law

> The Corpus luris Civilis, compiled (A. D. 533-34) under the auspices of the Byzantine Emperor,

Justinian, is the major source for Roman law. Gaius’ textbook was only known to survive in fragments,
until Niebuhr discovered it in a palimpsest underneath a text of Jerome in 1816 (Nicholas 1962, 35).



of the church wanted to find a legal basis for the church doctrine, pacta sunt servanda.
If all agreements (pacta) regardless of form ought to be observed, yet, for a sound legal
defense, they needed some reason (causa). The canonists adopted the treatment of
innominate contracts in Roman law. They concluded that a pactum between two parties,
executed on one side created a legal obligation (von Mehren 1965; 122, 135 n.48).

Later, natural-law philosophers and jurists debated whether a formless agreement,
could indeed give rise to a legal obligation. Some observed that merchants concluded
binding contracts without a special form. Others felt that, as with Roman innominate
contracts, an agreement had first to be executed on one side. Finally, the idea of formless
contracts won out in the 18" century (von Mehren 1956, 124-13).

The legal and moral ideas of scholars of previous centuries paved the way for the
treatment of contract in the French Civil Code. It replaced France’s many regional legal
systems and was intended as a unified law, written in language accessible to the ordinary
citizen (Schwartz 1956, vii; Tunc 1956, 19-20).

The Civil Code (also called Code Napoléon after 1807) was promulgated in 1804.
The Code made it a basic rule of contract that “agreements legally formed take the place
of law for those who have made them” (Pound 1965, 161). Parties created a contract by
“agreeing to a proposition,” but, to be legally effective, certain types of agreement
required proof in writing (von Mehren 1956,111; von Mehren 1977, 909), for example,
for non-commercial agreements involving more than a certain amount of money (von
Mehren 1956; 115, 132 n.17). Proof in writing might be regarded as a necessary form

for the contract, but the basis for determining whether parties made a contract is the



question of whether they had an agreement (von Mehren 1956, 111-12).

(i) 19'" Century British Common Law: The Importance and

Limitation of Agreement

As in Roman law, in common law today, a contract is a kind of obligation, and
the law of contract involves “self-imposed” obligations (Atiyah 1989, 1-2). In Gaius’
textbook of Roman law, there is a distinction between obligations arising from contract
and those arising from delict. In common law, however, the corresponding modern
distinction between contract and tort “was only slowly evolving in the seventeenth and
eighteenth centuries." The idea “that the law of contract is concerned with duty created
by act of | the parties, and the law of tort with duties imposed by law” was only in the
process of development (Atiyah 1979, 143-4).

The 18" century was a transitional period. Jurists advanced competing theories of
contractual liability. At a time when wealth was regarded as consisting mainly in
property, especially landed property, the law of property was of much greater importance
than the law of contract. As new kinds of wealth arising from capitalism became
important towards the end of the century, “the significance of property rights changed
from their use-value to their exchange-value.” The law of property yielded its central
position to the law of contract as part of this development (Atiyah 1979, 102-3).

The rest of this discussion will focus on 19™ century common law’s development
of the law of contract and the role of agreement in contracts. Under the influence of the
current [aissez-faire philosophy, judges took the approach that the law should interfere

with people as little as possible. ‘Freedom of contract’ was the ideal, where freedom of



contract meant that parties could mutually agree to whatever terms they pleased with a
minimum of government interference (Atiyah 1989, 10). Freedom of contract reflected
the idea that contracts are “based on agreement” and that contracts are “the outcome of
free will.” It was also part of this ideal that parties were free to choose whether to enter a
contract, what contracts to enter, and the terms of the contract (Atiyah 1989, 13-14).

In judging disputes, jurists considered agreement of paramount importance. They
were reluctant to impose on parties obligations to which they had not agreed. They took
the approach, in deciding cases, that they were merely working out the implications of the
agreement that the parties had themselves made. This process of working out the
implications of different kinds of agreements led to an increasingly complex legal system
in which the terms of contracts less and less reflected the mere intention of the parties.
The details of standard contracts became regularized (Atiyah 1989, 12, 15-16).

While agreement was important in creating a contract, increasingly, jurists applied
an “objective” standard to determine whether agreement had in fact occurred. There was
objective agreement between two parties if they would have seemed to agree to a
reasonable bystander. With the objective approach, little attempt was made to determine
the true intents of the parties (the ‘subjective’ approach). This development also limited
the extent to which contracts were based on true agreement (Atiyah 1989, 15).

There had never been complete freedom of contract. The ideal that government
should put no limitation on contracts was to some degree opposed to the ideal that a
contract should be based on agreement. The concern of jurists deciding contract disputes
was generally only whether the parties had in fact entered into a contract not whether the

contract was in their interest. Opposing this, a party who had understood a dangerous
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proposition would presumably not have agreed to it. More seriously, no account had
been taken of the possibly great inequalities that might exist between the parties to
contracts as, for example, between employee and employer.

The existence of competition, however, did allow consumers a choice with whom
to do business. The growth of monopolies by the end of the 19" century robbed
consumers of this choice especially in contracts for necessities. Atiyah describes the
period from 1870-1980 as a time of decline in the freedom of contract. Laws began to
limit the terms of contracts of sale or employment. For example, the Truck Act protected
employees from payment in kind rather than cash. The details of standard contracts were
regularized, and today the use of printed forms also means that a person may choose
whether to sign but may not generally influence the terms of the agreement. Later, in the
20™ century, legislation for consumer protection also limited possible contracts of sale

(Atiyah 1979, 10-16).

4. Approach to Athenian Conftracts

(i) Definition of the Term ‘Contract’

In early Roman law, a contractus was a way that two parties could create a legal
obligation between each other. Legal theory and precedent created by the Praetor later
created a system that took the intent of the parties into consideration and considered
whether the contract was entered in good faith. Agreement by itself did not create a
contract. In modern systems such as civil law and common law, agreement is

theoretically necessary for most contracts, but there may be objective rules for
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determining agreement and formalities to be followed. In common law, for example,
offer and acceptance may indicate agreement and the contract may be thought of as a
bargain involving “consideration” (Coppola 1971; 11, 61).

In the legal traditions considered, a contract creates a type of obligation that is
protected by private lawsuits. It may be that only certain kinds of obligations have legal
recognition as in the Roman system of contracts. The legal recognition of the obligation
may be due to mere performance of a formal procedure as in the early stipulatio. Where
contract law is more developed, the intent of the parties, or evidence of agreement, is
usually considered relevant. There are various ways of approaching the question of intent
or agreement, however. At one extreme one may try to determine whether the parties had
basically the same idea in mind when they made their contract (the ‘subjective’
approach), or else an objective approach to determining agreement may be taken. There
may be agreement to all the details of a contract separately or merely agreement to abide
by the terms of a written document.

We now turn to ancient Athens. The purpose of considering other legal systems
was to look at the varying ways that people have viewed contracts. We might summarize
the ideas as follows:

A contract is an obligation between two or more parties entailing rights and duties. It
is created by a transaction of the parties, and there is a legal remedy for its breach.

This formulation is a bit too general to be useful for identifying contracts in
oratory. ‘Transactions’ are found in almost every sentence of writing. Obligations are

of many kinds. Emphasizing the idea of intent and agreement makes for usable criteria.
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Definition A contract is a legally defensible agreement.

In this definition the contractual status of a transaction depends on (1) whether it is an
agreement and (2) whether it is legally defensible. Since we are concerned with Athenian
contracts, necessary legal remedies should be in the Athenian legal system.

In the descriptions of oratory, it is usually easier to recognize the existence of an
agreement or promise entailing future obligations than it is to determine its legal status.
When an orator describes a transaction between several parties, if the transaction is not of
an illegal nature and appears to create an obligation, we can count it as a possible
contract. We might particularly note transactions described with words of promising or
agreeing.

There are several possible ways of thinking about the legal status of such a
potential contract. If we wanted to determine the likely outcome of a dispute in Roman
law, we might study the details of the case, the relevant laws and interpretations of law
established by Praetors in their edict, and the types of actions and defenses available to
prosecute and defend the case. For Athenian law, we might look at relevant laws, but
legal precedent did not set a standard way of dealing with ambiguities. The decision of a
court did not have to be consistent with that of other courts deciding similar cases (Harris
2000, 26).

Possible ways of determining the legal status of a potential contract are
(1) determining whether the transaction fits some reasonable interpretation of a law; (2)
including as contracts those transactions argued to be such by a litigant, or (3) using the

actual decision of a court in a case. After all, the dikastai were judges of law as well as
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fact, and they had sworn to uphold the laws and decrees (MacDowell 1986, 44).

(ii) Dispute about the Status of Laws in Ancient Athens

The notion of a legally defensible agreement depends upon the existence of an
objective notion of legality in the Athenian legal system. Courts must respect the law.
The importance of law to Athenian courts is a subject of dispute.

In the view of Todd (1993), laws were not of paramount importance to Athenian
courts and they were in fact on an equal footing with other evidence that litigants might
present. In particular, he argues that "a contract cannot be binding in the same way that a
law cannot be binding: there is no way in which an Athenian jury can be forced to be so
bound" (1993, 267). He downplays the idea of contract and, emphasizing procedural law
over substantive law, argues that there do not appear to be separate legal procedures for

most kinds of contract (the maritime loans are an exception). The 8ikn BA&Pns (suit for

damages) could be used for breach of agreement, but it was also available for a wide
range of other charges (1993, 268).

On the other side of the dispute are those who argue that forensic arguments are in
fact based on the laws and not upon "general appeals to equity." Meinecke, for example,
points to the concern of Demosthenes that laws be worded in a clear and unambiguous
way (Harris 2000, 5). These scholars tend to downplay the possible ambiguities in
Athenian laws (Harris 2000, 4). Harris (2000, 10), who advocates a middle course,

argues that Athenian courts not only took the law seriously but “were reluctant to vote for
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accusers who relied on new or unusual interpretations of the statutes.”

(iii) Contracts and the Economy

This study of contract was in part motivated by a dispute over the nature of the
Athenian economy. The development of contract law has often been linked to the growth
of a society’s economy and growth in the division of labor. Contractual obligations
allow individuals with no prior knowledge of each other to make a legal connection, and
it is clear that the parties must be legally independent for a contract between them to be
defensible (a slave, for example, cannot sue his master for breach of agreement).

The ancient economy, especially the Greek economy, has been a subject of study
and debate since the 19" century. In 1893, Karl Biicher proposed a tripartite model for
the development of economies that was roughly to correspond to the three historical
periods of antiquity, the Middle Ages, and modern times. By his theory, the economy of
antiquity was of a ‘closed household’ type, in which one household produced what it
required for itself without needing exchange with the outside. Reacting to this view,
Eduard Meyer made the much more modernizing assumption that ancient Greece had a
monetary economy starting in the 8th century B. C., with aristocracies of entrepreneurs
involved in production for sale and export. The disagreement between Biicher and Meyer
gave rise to a more general dispute known as the ‘primitivist-modernist’ debate about
how ‘modern’ or ‘primitive’ the Greek economy was (Pearson in Polanyi 1957, 6; Will
1954, 10).

In cross-cultural studies, as in capitalist economics, the economy tends to be

divided into two or three functions. One anthropologist defines an economy as a “system
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of production, distribution, and consumption of material resources.”® In terms of
production and distribution, household members produce the goods that they need and
distribute them among themselves in Biicher's model, while, in Meyer's model, specialists
produce and distribute them through sale in their city or internationally. The
anthropologist Karl Polanyi and his students later viewed the main point of this
controversy to be the position given to market exchange (Pearson in Polanyi et al. 1957,
7-8)

Polanyi divided methods of distributing material resources into three general
types: ‘reciprocity’, ‘redistribution’ and ‘exchange’ (Polanyi 1957, 250; Millett 1990,
169). In ‘reciprocity’, there is a mutual sharing, perhaps involving some “definite rules
of redistribution” (Polanyi 1957, 253), and, in a system of ‘redistribution’, goods are
gathered into and disbursed from a central repository. ‘Exchange’ may refer to several
kinds of sale: one is “buying and selling at a fixed price” where a prospective purchaser
has only the choice to buy or not to buy; the other is interchange of goods at a bargained
or negotiated price (Neale in Polanyi et al. 1957, 366).

According to Polanyi, when exchange at bargained price dominates an economy,
a ‘market system’ arises in which prices follow the ‘law of supply and demand’ (Polanyi
1957, 255; Neale in Polanyi et al. 1957, 363). By this law, first formulated by the
English economist Alfred Marshall in 1890, the price of a commodity determines the
amount of it that consumers are willing to purchase (the demand) and the amount that

producers are willing to produce (the supply) (Neale 1957, 363; Nicholson 1985, 15).

6 Conrad Phillip Kottak, Anthropology (2d ed., New York, 1978) p. 345. Books about capitalist

economics acknowledge the division but emphasize the problem of scarcity. For example, Walter
Nicholson defines ‘economics’ as “the study of the allocation of scarce resources among competing ends”
in Microeconomic Theory (3d. ed. Chicago, 1985) p. 5.
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Consequently, “all economic decisions will be based upon prices and all events of
economic importance will become effective through prices” (Neale 1957, 359).

Implicit in this analysis is the assumption that people engage in business for the
purpose of making a profit, but this has not always been the case. According to Polanyi's
school, “the facts of the economy were originally embedded in situations that were not in
themselves of an economic nature, neither the ends nor the means being primarily
material” (Polanyi, Arensberg, and Pearson 1957, 242).

In a discussion of the economy of classical Athens, Millett (1990, 168) questions
the importance of supply and demand for setting the prices of commodities. He stresses
the personal nature of economic activities while admitting that the prices of certain
foodstuffs, grain in particular, fluctuated with supply (Millett 1990, 192-93).
Reciprocity, however, might be more important in a buyer's relationship with a familiar
shopkeeper, in which one side had an advantage in one transaction but an unfavorable
position in the next (Millett 1990, 189).

Harris (2002a) takes an opposite point of view. He argues that the conditions for
market exchange were present in 5™ and 4™ century Athens. The society had a certain
social stability and internal order. In the marketplace, there were “laws regulating
exchange and magistrates to enforce them.” Finally, there was extensive specialization of
labor by independent producers. Harris compiles a list revealing a wide variety of
occupations which produced “goods and services to be exchanged for cash” in classical
Athens (2002a, 8). This “extensive specialization of labor ... made it inevitable that the

individual would need to acquire goods and services outside his immediate circle of
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friends, neighbors, and family” (2002a, 9). Literary passages suggest that the prices of
many commodities varied widely and that shoppers looked for bargains (12). Under these
conditions, market forces would play an important role in determining prices.

A high level of technical specialization leading to business dealings between
independent individuals should have the support of a legal system (Atiyah 1989, 3). If
we think of a ‘contract’ as a transaction with legal validity that creates rights and
obligations, we see that a system of contracts lessens the risk involved in accepting
another person's word. It allows independent parties to exchange goods and services
under the protection of the law.

A study of the range and frequency of contractual agreements in Athens would
reflect an Athenian's need for business dealings outside of the circle of family or friends,
but it would also reflect the independence of groups of producers in Athens and in other
cities. If producers are controlled by some central authority and they do not own the
product of their labor, then they do not need contracts to exchange what they produce (cf.

Harris 2002a, 8).

(iv) Methodology

The legal system of 4™ century Athens was based upon a revision in 403 B. C. when a
board of citizens had collected the laws currently in force (in particular those of Drakon

and Solon’), subjected them to examination (Sokiuacia) and published a revised code.

Laws were kept on papyrus in the Metrodn, the state archive, and were also often

inscribed on stone. (The original revision was inscribed on the wall of the Stoa

! Solon’s laws had replaced those of Drakon except for Drakon’s law of homicide, which was in

still force, “with modifications,” in the 4™ century (Hansen 1999, 29).
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Basileos).® Since legal inscriptions exist only in fragments’, much of our knowledge of

Athenian law comes from discussions or quotations of laws in Attic oratory, especially
forensic oratory. Oratory also gives examples of how people interpreted the law and
mentions previous courts decisions.

Much of my dissertation will be a study of the contractual language of oratory,'’
where I identify contracts using the definition discussed above i.e. a contract is an
agreement that is legally defensible. To avoid a modern categorization of contracts, I
group them in Greek word groups or by Roman contract for the sake of comparison. The
first part of the dissertation is a collection of studies of four Greek words (dpoAoyia,
ouyypan, cuuBoAatov and ouvBiijkar) that lexicographers of the late Roman Empire
and Middle Ages identified as having the meaning ‘contract’ or ‘documentation of
contract’ in Athenian oratory. The interpretations of the lexicographers were influenced
by the usage of their own time, however, and they made no distinction between the words
(Kussmaul 1969, 14-15). The second part of the dissertation is a study of Greek

terminology that sometimes has contractual significance along with a comparison to

8 Hansen 1999, 164.

o Hansen 1999, 12; MacDowell 1986, 46-7; Kussmaul 1969, 1.
10 I investigate the works of the ten orators in the Alexandrian canon—Antiphon, Ancdocides,
Lysias, Isocrates, Isacus, Aeschines, Demosthenes, Lycurgus, Hypereides and Dinarchus (List from Moses
Hadas 1962, 160).



corresponding Roman contracts. In the second part, I briefly discuss inscriptions,

particularly in connection with rental contracts. All translations are mine.
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Il. Word Studies
1. ‘Ouoloyia
(i) Overview
The word opoAoyia has three main meanings in the Alexandrian canon of ten

orators'', in which it occurs 44 times. First of all, it may refer to an agreement between
two, or possibly more, members of a community, that they will perform some action. For
the most part, there is a suggestion by someone that the agreement has legal force, i.e. is a
‘contract’. opoAoyia may also refer to a formal agreement between states or to an
admission i.e. an agreement that a circumstance damaging to one is true.

It is generally clear when opoAoyia represents a contract or treaty rather than an
admission since contracts and treaties are agreements about future events under the
control of the parties to the agreement. The text of such an agreement may mention the
obligations involved or the parties, or there may be an allusion to the law about
ouoloyia (see below). The only party to an admission, on the other hand, is the one
who admits something, and the admission is of what has already happened not what will

happen.

(if) Contracts

opoAoyia most clearly has the meaning ‘contract’ in [Demosthenes] 42.12, 13,

30 and in Andocides 1.120. In [Demosthenes] 42 (Against Phaenippus), when the

i I searched the Thesaurus Lingua Graecae for instances of OpoAoyi- in the Alexandrian canon of

orators.
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speaker of the oration was required to perform a liturgy, he challenged Phaenippus to an
antidosis on the grounds that Phaenippus appeared better able to pay the expenses of a
liturgy. Not giving an inventory of his property within the legally specified time limit
(§1), however, Phaenippus came to the speaker in the company of others and asked to put
off the declaration of property (§11). The speaker was agreed (dpoAoyfioat), but
Phaenippus again failed to appear on the day agreed for the inventory. Because of this,
the speaker accuses him of disregarding the law about opoAoyiai, and he quotes it (§12):
kupias elval Tas mpos dAANAous dpoloyias, &s av évavTiov TomowvTal
HapTUpwv (‘the homologiai that they make with each other before witnesses are
binding’). All three instances of opoAoyia recall this law. In language paralleling that
of the law, the speaker insists that anyone who regarded the mutual agreement of parties
(Trv Tpos &AARAous opoAyiav) as nonbinding (&xupov) would be despised (§13). In
his conclusion, the speaker again mentions Phaenippus’ disregard of ‘private homologiai’
(idicov oporoyicov §30).

Andocides 1.117-20 (On the Mysteries) describes an agreement between two
relatives that has the characteristics of a contract based on the law in [Dem.] 42.12.
Epilycus, Andocides’ uncle, died leaving two daughters but no sons. The daughters were
therefore epikleiroi. Andocides called Leagrus, another relative, before friends
(BvavTiov TGV @iAcov) and (§119) proposed that he and Leagrus each take one
daughter (§117-19). Leagrus “assented” (copoAdynoe), and they each made a claim
(¢edikaocdapueba) in accordance with their agreement (kaTa THv mPoOs NuUds
ouoloyiav §120). As specified by the law of [Dem.] 42.12, the transaction was

witnessed, and Andicides’ wording is similar to that in the law: THv TTpoOs
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Nuas opoAoyiav in Andoc. 1.120 instead of Tas Tpos aAArAous
ouoAoyias in [Dem.] 42.12. Both this contract and the one in [Dem.] 42 appear to be

purely oral. There is no mention of writing in either description.
Isocrates 18.24, Against Callimachus, seems to refer to the same law of contracts.

In a Tapaypa@r procedure against Callimachus, the speaker argues that Callimachus is
violating the amnesty agreement (cuv6ijkat) that bars prosecution for actions taken under
the 30 tyrants (403 B. C.). The speaker declares that it would be terrible if the courts
made such contradictory decisions that Tas pev idias dpoloyias dnuoocia kupias
avaykalet eival, Tas 8¢ Tijs TAews ouvbrikas idia Tov Poulduevov Avelv
eaoaTe (‘you compel private agreements to have force publicly, but you allow whoever

wishes to break the synthekai of the city privately’). The first clause appears to be a

reference to contracts (idias opoAoyias), with kupiags as a reference to the law. To say
that the court causes private SpoAoyial to be kuplial is to say that it gives them legal
force.

Another reference to the law is at the end of [Demosthenes] 56, Against
Dionysodorus, where the speaker makes the customary arguments about the importance
for Athens of deciding the case in his favor (§48). The epilogos stresses the importance
for commerce of enforcing Tas ouyypapds kal Tas opoloyias mTpds aAAnAous

yiyvouévas (‘syngraphai and homologiai made with each other’). As in Andoc. 1 and
[Dem. 42], the preposition TTpds governs parties to the contract. The loan agreements in
this oration are in writing. In §1 the SpoAoyia to repay a loan is written on a piece of

papyrus. The writer more frequently (42 times) describes the contract that is the basis of
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the lawsuit as a ouyypa@n, but the phrase, Tl TaUTals Tais SpoAoyials + form of
daveilwo, occurs several times (§6, 11, 42). The expression is adverbial modifying the
manner in which the speaker and his partner lent the money. Complaining that the ship
did not return to Athens after its voyage, the speaker stresses that the money was lent on
that condition (¢1l TaUTals Tals opoAoyiais daveilovTal §6).

In this case the SpoAoyiais are only part of the agreement. I agree with Carey and
Reid’s translation ‘on these terms’ for €Tl TauTals Tais dSpoloyials (1985, 210).

In Isaeus 11.24, On the Estate of Hagnias, a party to the opoAoyia is,
exceptionally, TTapd& + genitive rather than Trpds + accusative. The speaker’s opponent
claims that the speaker agreed to give a child a half-share of an estate if his suit against
the present possessors was successful. The speaker denies it and maintains that such an
agreement would make no sense. If the child’s claim was based on kinship, he would not
need an agreement from the speaker (TTap’ épuot Tnv opoAoyiav). Another oration of
Isaeus, On the Estate of Pyrrhus, discusses the absence of a dowry (&veu OpoAyias
Tpoikds) agreement for a woman whose marriage is contested (3.29, 35).

In Hypereides 3, the speaker, Epicrates, is suing one Athenogenes for deceiving
him in the sale of a perfume shop and slaves. A document, generally called a

ypauuaTeiov or ouvBijkal, contains the details of the arrangement, part of which is that
Epicrates must pay off the debts of the business. The word SpoAoyia appears once (§7),

where it refers to the contract itself rather than the document. Epicrates complains that,
by selling the business and persuading him to take responsibility for the debts,

Athenogenes ¢éTaEetv pot EueAAev UOTEPOV TOUS XPNOTAS KAl TOUS TTATPWTAS
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TAV EpAvwv év opoloyia AaBcov ‘was likely to sic the creditors and contributors to

the eranos loans on me later by taking them into the agreement’. Hypereides may avoid

the word opoAoyia in most of the speech because Athenogenes will use the law about
opoAoyial in his defense (§13). The law is cited in this oration, with the verb
opoAoYE€w, however, rather than the noun opoAoyia.

In Dem. 30, Against Onetor, Timocrates, the former husband of Onetor’s sister
has made an agreement to owe the woman’s dowry with interest to Aphobus, the

following husband, rather that repay it at once (§7). The word SpoAoyia appears three
times, twice in reference to the agreement (kaTa Tas opoloyias §9 and §16) and once
in reference to witnesses to the agreement (1l Tals opoAoyiais §22).

In Isocrates 9 (Evagoras), a eulogy of Evagoras, the king of Cyprus, Isocrates lists
some positive qualities of Evagoras, among them: Opoiws Tas év Tois €pyols
opoAoyias ¢domep TAS €v Tols Adyols BlapuAaTTwv (‘equally in deeds as in words
he observed his agreements’ §44). There is little to show the nature of the dSpoAoyiat

mentioned. They may be private agreements with friends, and perhaps they include
agreements with other states. Few, if any, would have been contracts governed by
Athenian law.

The word opoAoyia describes contracts of varied type: an agreement to marry
epikleroi, to give a dowry, to share an estate, to lend money, to sell a business. Once

opoAoyia refers to agreements in general. Some contracts are oral, some written.
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(iii) Statewide or Interstate Agreements

The word opoAoyia may also describe public ‘agreements’. In Dem. 40
(Against Boeotus), it refers to the amnesty betweem the supporters of the 30 tyrants and
the Athenian democrats in 403 B. C. The speaker complains that it would be particularly
terrible for the court to allow the speaker’s half-brother to speak badly of his father with
whom he reconciled, especially since the Athenians abided by their agreement
(EpévveTe Tals OpoAoylials) to reconcile with those who put many to death without trial
during the oligarchy (§46).

Elsewhere opoAoyia denotes interstate agreements ([Dem.] 12 and 17, Dem. 19
and Isoc. 4, 6, 12). Occurring most often in [Dem.] 17 (On the Treaty with Alexander), it
is interspersed there with the word ouvBfjkai. The word dpoAoyia appears 11 times, 8
of them in the phrases Tais kowais SpoAoylals or év TAls Kowais
ouoAloyiais.

[Demosthenes] 17 affords an opportunity to observe differences in usage between
the terms opoAoyia and ouvBiikat. The speech concerns an agreement between
Alexander and Greek states. For the most part, when the speaker refers to the agreement
in a general way, he calls it a opoAoyia. He tends to use ouvbijkat when he refers to
parts of it or mentions in passing that it is written (cf. §4, 6, 8, 10, 15, 16, 19, 30).

The speaker is disputing with those who assert that Athens should abide by her
oaths and covenants (§1 and §2) (Spkois kai Tails cuvBnkais)—perhaps a quote from

his opponents. Alexander has violated the oaths and covenants (Spkots kat
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Tals ouvbnkais) written in the common peace (§4). He thought little of the common
agreement (TTs Kowfjs OpoAoyias §5). Additionally, it is written in the covenants
(ouvbnkaais) that the one who does what Alexander did is an enemy to everyone sharing
in the peace (§6). In §7, ouvBiikai and SpoAoyia (in plural) appear in equivalent
senses: The sons of Philiades were tyrants before the covenants (ouvbrkas), but the
tyrants of Lesbos were also tyrants before the agreement (OpoAoy1éov). The distinction
between the words returns in §8: At the very beginning the ouvbrkn declares the Greeks

free and independent. The one who leads Greeks into slavery acts contrary to the

agreement (TavavTia Tals kowals opoloyiais). In §14, the speaker agrees with his
opponents that Athens should abide by her agreements (év Tais kowais opoAoyials),
but he substitutes the word dpoAoyiais for his opponent’s word ocuvBnkais.

The writer has a tendency to distinguish the two words, but there is some overlap.

It is not a hard and fast rule that ouv6ijkat stand for the written articles of agreement of
the treaty and opoAoyia is a more general word for the treaty or agreement. Towards
the end of [Dem.] 17 in §26 and §28, the speaker points to a particular breach of the
agreement: the most arrogant act of the Macedonians was daring to sail into the Peiraeus
contrary to the agreements (TTap& TAS KOWAS MUV TPOS aUTOUs opoloyias §26).
Based on the content of §26, one would expect the speaker to talk of cuvBfjkai rather
than SpoAoyial. (In fact, the vulgate text has ouvBfjkai rather than 6poAoyial.)

In [Dem.] 12 (Philip’s Letter), the word SpoAoyia in the plural refers to

unspecified or potential interstate agreements between Philip and the Athenians (§1,
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§18). Philip complains that he has sent many embassies to Athens so that they may

remain in observance of their oaths and agreements (EMHEIVOUEY TOIs OpKOls Kal Tals
ouoAoyiais), but he received no response (§1). Here the writer pairs Spkot with
ouoAoyial where in [Dem.] 17 Spkol were paired with ouvBfikat. After Philip seized

the island of Halonesus a dispute arose with Athens about it. He sent ambassadors ‘to

make a just agreement with the Athenians on behalf of the Greeks’ (6poAoyias
Utrep TGV ‘EAAAveov §18). The term ouvbiikat (§2, 8) again refers to specific

agreements. As in [Dem.] 17, the end of [Dem.] 12 presents a complication. According
to the writer, Athens has acknowledged that Philip justly controls Amphipolis by making

a peace with him while he held it and later an alliance €Tl Tals aUuTais SpoAoyials.
While suggesting the terms of a treaty, the word opoAoyiais also refers to the admission

that Philip justly holds Amphipolis.

In Isocrates’ orations, there is again a tendency for opoAoyia to refer to

unspecific or possible future agreements. In Isocrates 6 (Archidamus), accordingly, the

warlike secure a better peace than those who make an agreement easily (TéOv padicos
Tas OpoAoyias Toloupéveov §39). A proposed agreement between Sparta’s allies and
Thebes is described as opoAoyial (§52, 70). Isocrates 12.107 (Panathenaicus) uses the
word opoAoyiai and the word ouvBiijkai. The Spartans have agreed to a peace giving

the king of Persia control over all Greeks in Asia (the Peace of Antalcidas). They are not

ashamed to make such an agreement (TolaUTas ToloUpevol Tas opoAoyias §107).
They have actually set up the cuvbrikas, a written agreement, in their sanctuaries and

forced “their allies to do the same.” In Isocrates 4.176 (Panegyricus) Spohoyial refer to
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written agreements only part of which are being observed whereas ouvbijkal is a more

formal term for a treaty (also the Peace of Antalcidas).

(iv) Admission of Damaging Information

In Demosthenes 29, Isocrates 11 and Lycurgus 1, the word dpoAoyia denotes an
‘admission’, i.e. an agreement that something weakening one’s case is true.

In Dem. 29.44 (Against Aphobus 111), Demosthenes recalls that in his suit of
Aphobus, when it was admitted by Aphobus himself (copoAdyn8’ v’ avTol TouToUv)
that Demosthenes’ father had bequeathed so much money on his deathbed, the court took
his admission (T&s opoAoyias) as evidence of the size of the estate. Here opoAoyia is
the noun corresponding to the verb opoAoyécw they both refer to an ‘admission” made by
Aphobus. Perhaps Demosthenes uses the plural of opoAoyia because Aphobus’
admissions concern several gifts.

In Isocrates 11 (Busiris), Isocrates criticizes an encomium of Busiris, a mythical
king of Egypt. He says that one could consider the speech, ‘not a defense on behalf of
Busiris, but an admission of the accusations’ against him (oUxk &amoAoyiav Umep
Bouoipidos, &AN" Spoloyiav TGV émkalovpévwv §44).

In Lycurgus 11.35 (4gainst Leocrates), Lycurgus complains that Leocrates has
testified against himself that he is a traitor, but he will ask the court to vote contrary to his

own admissions (évavTia Tals aUToU OpoAoyials).
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(v) Observations on Usage

ouoAoyia usually stands in the plural (3/4 of the time). The choice between

singular and plural seems partly a matter of taste (Isaeus uses only the singular) and

partly may reflect the importance as well as the number of dpoAoyiat.
mpds + accusative generally expresses a party with whom one makes an

agreement or treaty (Andoc. 1.120; [Dem.] 12.18; [Dem.] 42.12, 13; [Dem.] 56.38). The

sequence, Troléopal + accusative of opoAoyia, also occurs several times.



30

2. 2uyypapri

(i) Introduction

There are 126 instances of the word ouyypa@n in extant oratory, almost all of

them found in works attributed to Demosthenes (121 instances). Thus a study of the

word cuyypa@n is, to a large extent, a study of works attributed to Demosthenes.
The word, cuyypa@r, very often refers to the documentation of a contract

(legally defensible agreement). I will note the places where the word denotes ‘contract’,

where the ouyypa@n contains stipulations or agreements, and what its legal significance
is. If a ouyypa@r) does record a contract, an English translation of the word might well

be ‘contract’ since one tends not to distinguish between the document (a concrete object)
and the legal relationship (an abstract idea). Although a good translation for the word

ouyypar may often be ‘contract’, such a translation does not answer the question of
whether the ouyypagn is written. I will distinguish between concrete and abstract
references in oratory. I will also note where the term, cuyypan, refers to a written
document and where there is no evidence for one.

The word ouyypa@n sometimes appears in 5™ century writers. The historians
Herodotus and Thucydides use the word rarely and without contractual significance'”. In

Herodotus 1.93 ouyypaen refers to the act of writing.

12 There is a 5™ century inscription (dated 418/7 B. C.), however, recording the lease of a temenos by

the archon basileus that mentions a ouyypa@r containing conditions of the arrangement
KaT& T&s ouvypads (1. 6-7) or katd Tas xouvypaeds (1. 11-13) (IG I* 94 + p.302 [Syll.* 93,
Michel. 77]; supplements SEG 19, 18 cited by Behrend, 1970, 55-57).
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OwuaTa 8¢ yij <1 Audin & ouyypagnv ou paAa €xel

‘The land of Lydia does not have many marvels for writing about'

One could give a similar interpretation to the word in Thuc. 5.35.3 or else simply
translate Euyypa@n (the Attic form of ouyypaen) as ‘written document’.

Xpdvous Te Tpoubevto &veu Euyypa@iis év ois xpiv Tous un écidvTas

AUPOTEPOLS TTOAEUIOUS Elval.

[The Spartans] proposed a time period, without [making] a written document (&veu
Euyypa@iis), in which those [of their allies] who did not enter [the treaty] were to be
the enemies of both [the Spartans and Athenians]."

On the other hand, the best translation of Euyypa@r in Thuc. 1.97.2 would be ‘treatise’
or ‘narrative’:

TouTwv 8¢ dotep kal fiyaTo év T 'ATTIKE Euyypaei] ‘EAAGvikos,

Bpaxéws Te kKal Tolg XPOvols oUK AKpIREs Emepvnobn.

‘The very one who also touched on these matters in the Attic Narrative, Hellanikos,

made mention briefly and inaccurately in relation to time’.

(ii) Oratory

It is only in the oration Lysias 30 (4gainst Nicomachus), that ouyypan does
not appear in connection with a contract or agreement. Lysias 30 is a speech for the
prosecution in 399/8 of Nicomachus, a prominent member of the board that had been

given responsibility for collecting and publishing the laws of Athens currently in force.

13 The passage refers to the Peace of Nicias (421 B. C.) in which the Spartans and the Athenians

agreed to give back land they had taken from each other and to bring their allies into the agreement.



32

The word ouyypagai denotes specifications for making state sacrifices. The speaker
defends himself against a possible accusation of impiety (§17).
Baupdaleo B¢ el un évbupeital, STav EuE PAOKT &oeRelv AéyovTa cos Xpr
Buev Tas Buoiag Tag ek TAV KUPPEewV Kal TGV 0TNAGY KATa TAS
oUYYypa@as, OTi kal Tijs TOAEWS KATNYOpPEL
But I wonder that he does not notice that when he claims I am behaving impiously in
saying that one should make the sacrifices from the kyrbeis and from the stelai in
accordance with the syngraphai, he is making an accusation of the city.
The speaker continues (§19-20) that Nicomachus has added extra sacrifices in addition to
the ancestral ones and due to lack of money the city has omitted some written in the
kyrbeis. He concludes (§21):
"EvBupeite Toivuv, @ &vdpes BikaoTai, 8T, STav pév kaTd TaS
OUYYpPaPAs TOICOUEY, ATTaVTa TX TATPIa BUeTal, Emedav 8¢ kaTd TAS
oThAas G&s oUTos avéypaye, TTOAAX TGV lEPEV KaTaAVeTal
Notice, then, dikasts, that when we act in accordance with the syngraphai, all the
ancestral [sacrifices] are made, but when we act in accordance with the stelai that he
set up, many of the rites are brought to an end.
The speaker advocates that Athens follow the sacrifices of the ancestors as written

in the kyrbeis, on stelai and as specified in ouyypagpal (KaTX TAS CUYYPAPAS).
Appearing only in the phrase kaTa& Tas ouyypagds (abstract usage), the
ouyypagai are specifications about the conduct of sacrifices. Lysias does not say
whether the ouyypagai are written, but writing would be a convenient way to

remember what the cuyypagal are.
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A. Maritime Commerce

It is in speeches for prosecutions based on a document called a cuyypa@n that

we find the most references to the word. (These are [Dem.] 34, 35 and 56.) In each case,

the ouyypa@n records the stipulations of a ‘maritime loan’, a loan of money for the

purpose of making a voyage.

Demosthenes 32, Against Zenothemis

Dem. 32 cites a law that would give legal protection for cuyypa@ai in certain
circumstances.

The speaker in this case, Demon, is involved in a legal dispute with Zenothemis
over a cargo of grain on a ship. In response to a suit by Zenothemis, Demon has brought
a Tapaypan, a lawsuit asserting that the court should dismiss the original suit on legal
or procedural grounds, here because it has been introduced in the wrong court (cf. Hansen
1999, 400). Demon begins by citing the law that provides for the type of suit that
Zenothemis brought:

ol véuol keAevouoi, o &vdpes SikaoTal, Tas dikags eival Tols vaukAnpols kai
Tols éuTdpols TGV "AbBrvale kai Tédv "AbrivnBev oupBoAaicov, kai mepi cov
&v ol ouyypapal.

The laws prescribe, judges, that there be lawsuits available to shipowners and
merchants for symbolaia (contracts) to Athens and those from Athens and concerning

which there are syngraphai.
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The speaker continues that, if someone prosecutes contrary to these things

(Tapa TaUTa), the suit is inadmissible (§1)."* He argues that Zenothemis, even by his
own admission, had neither oupBdAaiov nor cuyypagn with the speaker (§2).

The Greek of §1 has been understood in different ways. Does the law provide
lawsuits in two situations or one? Some, for example Gernet, argue that it provides

shipowners and merchants with lawsuits when they have ouyBoAaia regarding trips to
or from Athens, and it also provides lawsuits to those with cuyypa@ai (called the

‘disjunctive interpretation’ by Cohen 1973, 101; Gernet 1979, 187). Others including
Cohen (1973, 101-106) argue that the law requires both conditions to hold: Shipowners

and merchants may sue regarding cupBoAaia (contracts) for trips to or from Athens
provided that they have ouyypagai (‘conjunctive interpretation’). In every oration
concerning violation of a ouyypa@r, the cuyypaen documents an agreement to make

a trip from Athens for the purpose of trade. (These are the orations [Dem.] 34, [Dem.] 35
and [Dem.] 56.)

The oration mentions cuyypa@ai made outside of Athens. Zenothemis was a

passenger on the ship of one Hegestratus. According to Demon, they both borrowed

money in Syracuse (§4), and there were ouyypa@ai associated with the loans (§5). He
continues, ouyypagal customarily contain a clause requiring that the loan be repaid if
the ship arrives safely (oUocov d¢ TGV ouyypapdv, woTep eicdbaciv amaocal,
owbeions Tiis vecos amodoival Ta xprjuaTta). Consequently, Hegestratus and

Zenothemis plotted to sink the ship so they would not have to repay their loans. Later,

14 Dem. 32 is regarded as one of the Sikat épmopikai (‘commercial suits’). Dem. 32.1 is

considered one of the most important passages for defining the scope of these suits (Cohen 1973, 100 n. 8).
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during the voyage they deposited a cuyypa@n, clearly a document, with one of the

passengers (§16, 19).

Such a ouyypagn would have significance in Syracuse if it was written there. It
is unclear what legal status the ouyypa@n would have in Athenian courts. If it specified

a voyage to Athens, it would fit the requirements of §1.

[Demosthenes] 34, 35 and 56
The ouyypagai of these orations are written documents that are read to the

court. Each oration involves the violation of the cuyypa@ai.

[Dem.] 34, Against Phormio

Chrysippus, the speaker, lent Phormio 20 minas for a round trip voyage to Pontus.
He initiated a lawsuit when Phormio did not repay the loan. The present speech is a
response to Phormio’s mapaypagrjasserting that the original suit is inadmissible. The
borrower’s obligations are written in a document that the speaker generally calls a
ouyypa®n (§§3,6,7 etc.). Chrysippus has the cuyypaon read to the court (§7), and he
accuses Phormio of violating specific parts of the document (Phormio did not put security
of enough value in the ship at the beginning of the voyage §7, he did not put purchases
from Pontus in the ship in accordance with the contract kaT& THv cuyypagnv §9 [an
abstract usage] etc.). The ouyypa@n is deposited with a third party, the banker Kittus
(§6).

Chrysippus also calls the document ouvBijkat (§5, possibly in §46 although the

reference is unclear) perhaps to emphasize that Phormio agreed to them (cuykeiyeva;
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see section on ouvbijkal.), but the term ouyypar is much more common. (It appears

21 times.)
Chrysippus treats the loan conditions as the result of an agreement (§§4-5) and

treats the ouyypa@n as legally defensible, hence as a contract by my definition.

[Demosthenes] 35, Against Lacritus

This case involves a loan of 3000 drachmas by Androcles, the speaker, and
Nausicrates to Artemon and Apollodorus, the brothers of Lacritus. The brothers
borrowed the money for a trip from Athens to Pontus and back again. The documentation

of the loan, called a ouyypagn, is read to the court twice.

Because Artemon has died, Androcles is suing Lacritus on the grounds that he is
Artemon’s heir. Lacritus, however, says that he has rejected the inheritance, and
Androcles has not made this issue a central part of the accusation. Instead, his story
emphasizes Lacritus’ role in obtaining the loan. According to Androcles, some friends,
Thrasymedes and Melanopos, wanting to involve him in a business enterprise, came to
him in the company of Lacritus and asked him to lend money to the brothers for a voyage
(§6-7)."° Lacritus wrote the ouyypa@n and joined in sealing it. He took an active role
in the transaction because his brothers were too young, meirakia (§15)."°

Although Androcles does not claim that he made the loan to Lacritus, the story

emphasizes Lacritus’ assent and his role in making the ouyypagn. Suggesting

1 Regarding (AakpiTtou TouTtoui dvadexouévou pot mavt goecBal Ta Sikaia

Tapa TAV ABEAPEY TGV auTou§d), Isager and Hansen (1975, 174-5) remark that "Androcles attempts

to convey to the jurors the impression that Lacritus has guaranteed the fulfillment of the contractual loan.
This imprecise expression can only mean that Androcles has also | sued Lacritus as the guarantor."

e There was a law (Isaeus 10.10) incapacitating a child from making any but the smallest contract.
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agreement and legal defensibility, it creates the impression that the contract is between

Androcles and Lacritus. Again the ouyypa@n is treated as a legal document, and it is
read to the court twice (§10 and §38, cf. §39 1 uev yap ouyypaen
oUdEV KUPLOTEPOV G Elval TGV Eyyeypapuévwy ‘for the syngraphe [abstract usage]

allows nothing to have more authority than its contents’).

[Demosthenes] 56, Against Dionysodorus

Darius, the speaker, and his partner, Pamphilos, lent 3,000 dr. to Dionysodorus
and his partner Parmeniscos for a voyage to Egypt. In this speech, they accuse
Dionysodorus of violating the terms of the loan and not repaying the money.

Darius explains that Dionysodorus and Parmeniscus came to him and his partner
asking for a loan for a trip to Egypt (§5). They negotiated certain terms and then they
wrote a ouyypa®n (ouyypanv eypayavTo §6). It is clear that the parties
voluntarily enter into the obligations of the cuyypa@n. Darius has the cuyypaer read
to the court.

Kata TadTtnv thv ouyypaenv,  &Gvdpes dikaoTai, AaBdvtes Tap’ nuddv T&
XpriHaTta Alovucddwpds Te oUTOOC! Kal 6 KoWwwvods auToU ATECTEAAOV THv
vadv eis v AlyumTtov évBévde.

In accordance with the syngraphe, dikasts, taking the money from us, Dionysodorus
here and his partner dispatched the ship to Egypt from here (§7).

Repeatedly referring to the ouyypaen, Darius details the violations of this

document. Dionysodorus and Parmeniskos decided to sell their grain in Rhodes rather
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than in Athens (kaTa@povrioavTes HEv Tijs ouyypaijs ‘thinking little of the

syngraphe’ §10). They tried to negotiate the interest on the loan and would not pay the

amount of interest fokoi initially agreed (Tous ¢€ &pxfis SpoAoynBévrtas §12) and
written in the cuyypar (év Ti) ocuyypai] yeypauuévous §12). It takes audacity,
Darius rages, to write a ouyypa@n [as Dionysodorus has] with the express condition
that one sail the ship back to Athens, and if not, pay double the money and then violate
these very conditions (ouyypa@nv diappndnv ypaywdaUEvos P’ ¢ TE KATATAEIV
TNV vaiv eis TO UUETEPOV EUTTOPIOV, €l BE Un, ATTOTIVEWY SITTAGCIA
Ta xpnuata §20).

Darius treats the ouyypa@n as the documentation of a contract. He cites it

repeatedly, he stresses the binding nature of its conditions (abstract usage)

(oUdtv kuplTEPOV Tijs OUYYpa@fis ‘nothing has more authority than the syngraphe’

§26 cf. [Dem.] 35.39), and he reiterates that his opponents agreed to its conditions, as in

the examples above.

Demosthenes 29 and [Demosthenes] 33

Dem. 29 and 33 both briefly mention ouyypa@ai in a maritime loan context.

Dem. 29, Against Aphobus

In Dem. 27.11 (Against Aphobus), Demosthenes mentions a loan involving one

Xuthus, as an asset of his father’s. He describes it with the word vauTik&, a word

associated with maritime lending:
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vauTika & Rdourkovta pvas, ékdootv Tapd Zoubw
and maritime money of 70 minas, a loan with Xuthus."’
Demosthenes mentions this loan in a suit for false witness brought by Aphobus (Dem.
29). He says that Aphobus divided the money with Xuthus and destroyed the
ouyypagai (§36).
TePL & av Tijs EkBOCEWS, ETTKOIVGVNOAVTES TG ZoUBw kal diavelpuduevol Ta
XPNHATO Kal TS oUyypapas aveASvTes, kail &’ ov Tpdtov éBouAeote
KA TAXOKEUAOQVTES, Kl DlapBeipavTes T& ypaupaTa, €o§ UGV Anucwv
KA TEUXPTUPEL, PpevakileTe Kal TouTouo! TTapakpovoachal CnTelTe.
Concerning the maritime loan, sharing with Xuthus, dividing the money, destroying
the syngraphai, arranging it the way you wanted, and destroying the writing, as
Demon deposed against you, you cheat and you seek to deceive these men [the court].
The word ouyypa@ai (pl.) refers to the documentation of a maritime loan
(ekdosis)."® Since Demosthenes only mentions this loan in passing, we have little direct

evidence for the legal status of the ouyypa@rn in Dem. 29.36. One would have to look
at the fuller descriptions of disputes involving ouyypagai in [Dem.] 34, 35 and 56. At

any rate, one can remark that the ouyypagai are material objects that can be destroyed.

17 I translate ambiguously “with” Xuthus because the preposition Tapd& does not have a usual

meaning in this context. If it was a loan to Xuthus, pds + accusative would be the usual Greek. Tap& +
dat. could be used of a document deposited with Xuthus (e.g. TiBepai+ mapd + dative of depositee).

Murray (Loeb, 1939) translates: “to Xuthus”; Gernet refers to sums “engagées dans le commerce maritime
par I’intermédiaire de Xouthos (Page 68, note 2. Démosthéne, Plaidoyers Civils. Tome 1. Texte établi et
traduit par Louis Gernet, Paris 1954).

18 According to LSJ, €k8oois refers to lending money on the security of ships or exported goods i.e.

maritime loans.
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[Demosthenes] 33, Against Apatourius
The oration briefly mentions ouyypa@ai, but the litigation is about the
disappearance of a written arbitration agreement (called cuvbiikat). The cuyypaeai,

mentioned once in §12, involve loans of money and the security of a ship and slaves.
Unable to pay a debt on the security of his ship, Apatourius had asked the speaker
for a loan to pay off his creditors (§6). The speaker describes a complicated refinancing
operation in which he become s surety for a loan to Apatourius from Heraclides’ bank
(§7) and he takes responsibility for a loan from Parmeno, a friend of Apatourius.
Apatourius’ ship and slaves are security for the debt (§8), and the speaker confiscateds
them when Apatourius tried to leave port (§§9-10).
After describing the repayment of the current creditors, the speaker mentions
ouyypagai connected with the loans (§12).
atmodobelocdov 8¢ TGV TpidkovTa vV Tl THv Tpamelav kal TGV déka
Hvéov 16 TTapuévovTl, évavTtiov TTOAAGY HapPTUPWY TAS TE OUYYPaAPAS
avelhopeba, kab’ as édaveiobn Ta xpnuaTa, Kal TV ouvaAAayHdTwy
a@eipeV kKal amnAAGEapey dAAAoUs, OOTE UTE TOUTE) TPOS EUE UNT EHOL
PO ToUTOV P&y U elval pndév.
With the thirty minas repaid to the bank and the ten minas to Parmeno, before many
witnesses we destroyed the syngraphai in accordance with which the money was lent,
and we released each other and were released from the covenants (synallagmata) so

that neither did he have business with me nor I with him.
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The ouyypagai involve loans of money, the security of a ship and slaves, the suretyship
of the speaker and a bank, but it is difficult to determine the exact obligations in the
ouyypagai.'’

In §36, part of the epilogos, the word ouyypan appears again. The speaker
points out that Apatourius’ case is based on lost cuvBfijkai, but his discussion
unexpectedly switches to ocuyypaai.

TavTes GvbpaoTrol, dTav mpos dAANAous oIV TAl OUyypapds, TOUTOU
€veka onunvéuevol Tibevtal Tap’ ols Gv moTevowol, va, £av Tl
avTiIAéywolv, 1) auTois émaveABolUow T& ypdupaTta, évtedbev TOV EAeyxov
Tomoactal mepl ToU aupioBnTounévou.
All people, when they make syngraphai with each other, for this reason seal and
deposit them with those they trust, in order that, if they dispute something, it is
possible for them, having recourse to the writing, from there to make proof
concerning the point in dispute.
There does seem to be a tendency to use a variety of contract words in the beginning and
at the end of an oration, but the word ouyypagai probably appears because attention is
on the written form of the obligations.”” The word yp&upaTa follows ouyypagai
later in the sentence, both words connected with the verb ypd&@c (to write). This

reflects a tendency of oratory that we observe elsewhere to use words of similar roots

19 Cohen (1973, 106) describes the transaction as “loan to meet Apatourios’ creditors.”

20 In Cohen’s view (1973, 129 n. 68), the word “syngraphé was so thoroughly connected with the

concept of ‘written’ form that it was applied carelessly to various other contracts.”
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together in an utterance.

The ouyypagai of the maritime loan orations are described as documents (Dem.
29, [Dem.] 33, 34, 35, 56; a document called a ouyypa@r) is mentioned in Dem. 32.16

and 19). They are read to the court ([Dem.] 34, 35, 56), deposited (Dem. 32) and
destroyed at the end of a contract ([Dem.] 33.12). The law of Dem. 32.1 seems at least

part of the reason why the orators call these documents cuyypa@ai. It gives legal status

to the documentation of their agreemen‘[s.21

B. Outside of Maritime Commerce

Outside of maritime commerce, the word ouyypa@n occurs in Aeschines 1,

Demosthenes 18, 46, 50 and 53 and in [Andocides] 4.

Aeschines 1, Against Timarchus

This is a speech for the prosecution of Timarchus, a political ally of Demosthenes.
One of Aeschines’ accusations is that Timarchus prostituted himself. The word
ouyypar appears twice among a jumble of other contract words.

Distracting attention, in §160, from his lack of direct evidence for Timarchus’
prostitution, Aeschines ridicules the idea of a written prostitution contract. He envisions
the defense asking for written documentation (ypauuaTeiov) and witnesses and

declaring that one has not been a hetaira (fTaipnkev) unless hired by written document

(KaTa ouyypagas éuiobbn).

2 Kussmaul (1969, 6) notes the usage of the word ouyypa@r in maritime lending.
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€V & ETMIXEIPAICL AYELY, €S OUX NTAIPNKEV GOTIS UT) KATA OUYYypapas
€uo6cobn, kal ypaupaTeiov kal papTupas aflédol ye TouTwyv Tapaoxéobal,
TPETOV HEV TOUS TEPL THS ETAIPTIOES VOpoUs Héuvnobe, v ols oudauol
pveiav © vopobéTns Tepl ouvbnkddv TeToinTal.

If they try to say that he has not been a Aetaira who has not been hired in accordance
with syngraphai, and they demand that I furnish a document and witnesses for these
things, first of all, remember the laws concerning prostitution (€ Taiprjoecos) in which
the lawgiver nowhere makes mention of synthekai.

The excerpt suggests that the word ouyypagn either means ‘formal agreement’ or it
refers to the documentation for such an agreement. The phrase kaTa ouyypapas
seems explained by the continuation after the kai referring to documentation and

witnessing. The passage uses contract related words indiscriminately. If we look at the

whole passage 160-65, we see kKaTa ouyypagas in §160. Then an argument that the
prostitution law makes no mention of ouvbfjkai. The argument continues that the
lawgiver does not examine whether someone has shamed himself by document (kaTa
ypaupaTelov), but, however the practice happens, he orders the practitioner to have no
share of the common things of the city.

Aeschines argues that such an agreement could not be defended in court (163-64).
He envisions a prosecution for breach of a prostitution agreement. An Athenian citizen

hired as prostitute might address the court as follows.

"K&ycd HEV ATTavTa Kal TeToinka Kal €T1 kail viv Toidd KaTa To
YPOUUATEIOV, & XPT) TOIEIV TOV ETalpoUvTa: oUuTos bt UtepPaivel Tas

ouvBnkas." EeIT’ oU TTOAAT) Kpauyn TTaApa TV SIKACTAV AUTE
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ATaVTHOETAL; Tis Y&p oUK épel "EmelTa EuBAAAELs eis TRV ayopdv, T
OTEQPQAVOL, 1] TPATTEIS Tl TAV AUTAV NUIY;" oukolv oudev dpehos
TS OUYYypPaQPTis.
‘And I have done everything and still now do everything that the one acting as
hetaira ought, in accordance with the document (grammateion), but he is violating
the synthekai.” Then will not much uproar from the dicasts meet him? For who will
not say, ‘then do you burst into the agora or crown yourself or do any of the same
things that we do?” Therefore there is no help in the cuyypaoen.

Again he employs a jumble of contract words. In this paragraph again the word appears

to refer to a written document. (See the section on cuvBTikai for further discussion of the
legality of this arrangement.) Note the frequency of kaT& + a contract word:
KT ouyypadds (§160), kata ypauuaTeiov (§161), KaTa TO ypaAUUATEIOV

(§163) and (§164) and kaT& ypapuuaTeiov again in (§165).

Demosthenes 18, On the Crown

In this oration, defending Ctesiphon, another ally prosecuted by Aeschines,
Demosthenes compares Aeschines’ attacks to the complaint of one who finds fault with a
statue commissioned in accordance with a cuyypaon.

Aéyeis OO Bel MPOCEvVal TG SNUOTIKG, COCTIEP AVOPIAVT EKSESLOKCIS KATX
oUYyYypa@nVv, eiT oUk €xovd’ & TTPooTikev €k Tiis ouyypafis KopLouevos
“You enumerate how many attributes the friend of the people ought to have as if you

had hired for a statue in accordance with a syngraphe and then received it without the

attributes it should have had’ (§122).
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This ouyypa@n gives requirements to be satisfied in a transaction. We have no
information about its material form or likely legal status.”
Orations 46, 50 and 53 in the Demosthenic corpus, are all written for prosecutions

by Apollodorus, the son of the banker Pasion.

Demosthenes 46, Against Stephanus 11

This is the second speech in Apollodorus’ prosecution of Stephanus for perjury.
In an earlier trial, Stephanus deposed that he saw a copy of the will of Pasion (§2), but
Apollodorus argues that his father made no will (§12).

As one argument that Stephanus deposed falsely to a copy of the will,

Apollodorus points out (§28):

"A€lov Tolvuv,  &vdpes dikaoTai, kal Tdde evBuunBijval, 8Tt diabnkns oudeis
TWTOTE AVTIypaAPQA ETMOINCATO, AAA& OUYYPaAPAIV HEY, Tva eidEOL Kal un
TapaPaiveot, Siabnkéov 8¢ ov.
It is right, dikasts, to also consider this, that no one ever made a copy of a will; of
syngraphai, however, in order that they know and do not violate them, but [they do]
not [make copies of] of wills.

Whether the comment about wills is true (someone makes a copy of a will in

Lysias 32.7), Apollodorus mentions ocuyypagai by way of contrast. They are written

documents with conditions to be followed. (They have to be physical documents or they

2 Attic ouyypagai for construction (mentioned in Schulthess 1932, 2115-16) exist in inscription

form from Demosthenes’ time (4" century B. C.) For example (Schulthess 1932, 2115, n. 2), an inscription
discussing the construction of an arsenal refers to itself as cuvypaal. Giving requirements for the

contractor, it stipulates that everything be done kaT& T&s ouyypagds (‘in accordance with the
syngraphai’ ).
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cannot be copied. This is a concrete usage of the word.)

Demosthenes 50, Against Polycles

In Dem. 50, Apollodorus, describes problems that arose with his family and farm
in Athens when he was away fulfilling a trierarchy (§61).
His mother was dying, his wife sick, his property in debt and there was a drought.
Finally,
ol 5t BedavelkATES TKOV £TTL TOUS TOKOUS, ETEdT O EviauTos EENMABev, el un Tis
atodoin a’Tols KaT& TAS CUYypapAs
the lenders had come for the interest when the year ended unless someone should
repay them in accordance with the syngraphai.
Since Apollodorus is discussing events back at Athens, we might infer that his
farm was the security for the loan. We do not have a description of material form or legal

status of the ouyypagali, but we observe Apollodurus’ sense of obligation to abide by

the ouyypa@ai and pay the interest (abstract usage of ouyypagn).

[Demosthenes] 53, Against Nicostratus

In this oration, the word ouyypa@n describes an arrangement of questionable
legal status. Pursuing escaped slaves Nicostratus, the defendant, was captured and
himself sold into slavery. His brother went to his rescue, and he was ransomed for 26
minas (§7). His ransom involved a loan from some foreigners (E€vot), as he told the

speaker, Apollodorus.

nuépais & o ToAAais UoTtepov mpooeABcov pot kAdwv éAeyev, OT1 ol Egvol
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ATQITOIEV aUTOV, of daveicavTes T AUTpa, TO AolTrov &pyuUplov, Kal év Tals
ouyypagais €in Tpiakovl fuepddv autov atmodoival 1) SimA&ciov opeilelv
Not many days later, coming to me in tears he was saying that the foreigners who lent
the ransom were demanding back the rest of the money and there [was a clause] in the
syngraphai that he pay within thirty days or owe double the money (§10).

The required money must be paid within 30 days or the debt is doubled.
According to Nicostratus, the creditors may seize him if he does not pay them.
Apollodorus had already given Nicostratus 1000 dr., when Nicostratus asked him to pay
the rest before the thirty days were past.

“lva un 6 Te &dmodédwka’ €pn, ‘Tas xiAias dpaxuds, amdiwvTal, Kal
AUTOS &Y WYIHOS YEVwHAalL.’
‘So that what I have given’, he said, ‘the 1000 drachmas, may not be lost, and myself
be liable to seizure’ (§11).
According to Nicostratus, he may be seized because a person ransomed from the enemy
belongs to the ransomer, by law, if the ransom is not repaid (ot vouol keAevouoiv
ToU AUoapévou €k TGV TTOAEUiwV elval TOv Aubévta, av ur &Todidé
T& AUtpa §11).

Nicostratus clearly takes the creditors, who he describes as Eévol, seriously. The

question remains of how they would act on their threat and what legal status the

ouyypagai have. We do not know whether the xenoi claim the right of seizure in the
ouyypagai. Ifthey have a legal right to seize him there is no need for a trial to

determine his fate. Harris (2002b, 425) points out that the law does not “form an

exception to the rule forbidding loans made on the security of the body” because
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“enslavement was the result of warfare, not debt.” The law, then, transfers ownership to
the ransomer until the ransom is repaid.

Apollodorus does not say whether the ouyypa@ai are written (it is an abstract

usage). We have only the examples of other orations in which they are written. At any

rate, it is questionable whether the debt provision in the cuyypapai was legally

defensible in an Athenian court. The maritime loan courts were open to all nationalities
(Cohen 1973, 59) perhaps the xenoi could bring suit there. Otherwise the access of non-

metic foreigners (E€vor) to Athenian courts would probably have been governed by

treaties between the state of their origin and Athe ns. Isager and Hansen remark (1975,
68-69) that outside of maritime courts “aliens (xenoi) had almost no legal protection: they
could bring suits in Athens only if a special treaty on legal arrangements had been signed
with their native town.” Citizens of Athens had a privileged legal status. Foreigners
staying in Athens had to register as metics within a short time. Enrolment as a metic was
more of a responsibility than a privilege (Hansen 1999). If they did not register

themselves, they might be prosecuted in a ypa@r ampootaciou and themselves sold

into slavery.

[Andocides] 4, Against Alcibiades

This oration, generally considered spurious, is written as the defense of the
speaker against possible ostracism.”> Much of it attacks Alcibiades, another candidate for

ostracism.

3 If such an ostracism took place, it could have occurred in 415 B. C. (Edwards 1995, 131-32).



49

According to §17, Alcibiades persuaded Agatharchus, the painter (Tov ypaéa),
to come to his home and, once there, forced him to paint (ypa@ewv). Agatharchus said
he could not do this because he had ouyypagds with others (Si&x T
ouyypapas Exelv Tap’ £Tépwv). Alcibiades held him captive, however, and it was

only three months later that Agatharchus escaped.
If we treat [Andoc.] 4, as a work of the 4h century or later, % a contractual

interpretation makes sense.” The phrase 31 TO oUyypads Exelw Tap’ ETépcov

might be translated “because he had [written] contracts with others” (Edwards 1995) or,
with a less definite connection to contracts, “because he had other engagements”

(Maidment, Loeb, 1982). The use of cuyypar] with Tapda+ gen. is unusual although

we see Tapd& + dat. in a contractual context in Dem. 27.11 (EkSoowv Tapa Zoube).
The reference to ouyypa@ds is too brief to have a definite significance from the

context. The ouyypa@das give a reason, some sort of prior obligation that makes it

impossible for Agatharchus to paint for Alcibiades.

(iii) Conclusions
In the majority of these orations (9 orations), cuyypa@ai are written documents.
There is no allusion to writing the cuyypagai in Dem. 18, 50 or 53, or in [Andoc.] 4.

The list of requirements for the statue of Dem. 18 would plausibly be part of a document.

# The majority of modern commentators, consider [Andoc.] 4 to be a political pamphlet or literary

exercise (Edwards 1995, 131). Edwards (1995, 136), argues that it is probably “a literary exercise, perhaps
composed during the fourth century but possibly later.”

25

85-87).

The word ouyypa@r continued in use as a contract word in Hellenistic times (Kussmaul 1969,
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In the context of maritime loans, we most clearly see cuyypa@ai treated as

legally binding documents, the documentation of contracts. Failure to abide by their

terms may give rise to legal action. Outside of maritime trade, orators treat cuyypaai

as having a binding force although litigation is only envisioned in Aeschin. 1 and then,

facetiously. In Lysias 30, the ouyypa@ai contained sacrifices that the state should
follow. In other orations, ouyypagai concern the obligations of private individuals. In

general they contain stipulations to be followed, although in [Andoc.] 4, their mere

existence constituted an obligation.
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3. ZuuPBdAarov

(i) Introduction

The word oupoAatov appears 90 times in the ten canonical orators. There are

83 instances, excluding 6 fragments and one inserted document, spread out over 32

orations. I first discuss orations that give detailed descriptions of cupBdAaia and then

deal with passing references to the word. The goal of this chapter is to determine the

relationship between the word cupBdAatov and the notion of ‘contract’ as defined
previously. Is a oupyPoAaiov legally defensible? Is it an agreement? To what kinds of

transaction does the word refer?

I will also consider the significance of the phrase idia cupBoAaia and whether
oupPBoAaia are part of private law. Athenians generally classified lawsuits as public
(Bikat dnuodoian) or private (Sikat idiat). Public cases concerned offenses to the whole

state and any citizen could bring suit; whereas private cases were matters concerning the
parties involved exclusively. Only injured parties could bring suit (MacDowell 1986, 57-

58, cf. Dem. 18.210 below).

(ii) ZupBoAaia Described in Detail

A. Outside of Maritime Commerce
Isocrates 17, Trapeziticus

This oration concerns money deposited in the bank of Pasion, an Athenian banker.
The speaker of the oration is from Pontus, where his father has a position of authority

under Satyrus, the ruler of Pontus.
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The speaker represents bank transactions, the subject of the suit, as oupyPoAaia.

The word first appears in the introductory statements (prooimion). The difficulty in this
sort of lawsuit, says the speaker, is that

T& HEV yap oupBoAaia T& Tpds Tous €Tl Tals TpaTeélals GVeEU HAPTUPLOV

yilyvetal

symbolaia with those in charge of banks are without witnesses®® (§2).

The speaker had deposited money in Pasion’s bank. When he asked for the

money, Pasion said he was without the means to pay at the moment (§9). Finally he
agreed to sail with the speaker to Pontus and repay him, thereby avoiding publicity in

Athens.

wHoAOynoev eis TOV TTdvTov pot ouptrAevoeioBal kKakel TO xpuoiov

ATTOBCICELV, TV’ €35 TTOPPWTATW ATO TNodE Tiis TOAews SiaAvoele

TO cupuBdAatov

He agreed to sail to Pontus with me and to repay the gold there, in order that, as far as

possible from this city, he would pay off the symbolaion (§19).
Additionally, he agreed to arbitration by Satyrus if he did not repay. In §19, as object of
the verb, SiaAUcw, ocupBoAaiov would represent the money owed rather than the
obligation ‘contract’ itself. Alternatively one might give the meaning ‘debt’ to the word
since ‘debt’ can refer either to the obligation or the money owed.

Elsewhere in the discussion of the trip to Pontus the word cupyBéAaiov would

refer to the obligation. For example, when they had already committed the agreement to

26 The bank personnel were slaves and thus could only have given testimony under torture (basanos)

(MacDowell 1986, 245).
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sail to a document (ouvBijka1§20 or a ypauuaTeiov §23), Pasion changed his mind
about the voyage because of a lawsuit by one Menexenus involving Pasion’s dispute with

the speaker.

oUT eis TOV TTévTov €pn pot ouptrAevoeicBal oUT eival Tpos En’ aUTE
oupBSAaiov oudév
He said he would not sail to Pontus with me and he did not have any symbolaion with
me (§23).
‘Contract’ or, more precisely, ‘debt” would be a reasonable translation for cupoAaiov,
which in this passage involves a relationship with the speaker.
Pasion again agreed to sail to Pontus, but instead he sent Kittus, a person whom
the speaker describes as a slave of Pasion (§51). Satyrus, however, thought it wrong to
give judgment about the cuyBdoAaia.
akovoas 8¢ ZATUPOS AUPOTEPLOV TIHAY BIKACEW UEv ouk N§iou Tepl TV
€vBade yevouévwv oupBolaicwv, &AAwS Te Kal pr TapovTos ToUTou Unde
UEAAOVTOS TIOINOEIV & EKEIVOS DIKAOEIEV
But, listening to both of us, Satyrus did not think it right to make a judgment
concerning symbolaia that were made here [Athens], especially since Pasion was not
present and he was unlikely to do what Satyrus judged (§52).

We could translate cupBoAaia with the more general term, ‘contracts’ in §52.

In §57, a general comment about the treatment of idia ouyPoAaia by Bosporan

authorities, there is too little description to determine an adequate translation for the

phrase although we can conclude that idia cuyPBoAaia may require judgment.



év Tols 1dlols oupPoAaiols, cov ékelvol KpiTal yiyvovTal, oU pévov icov dAA&

Kol TTAéov €xovTes &TEpXECDE

In the private cupBoAaia of which they (i.e. Satyrus and the speaker’s father) are the

judges, you not only have a fair treatment but also an advantage.

Outside of §57, cupBoAaia are created by actions that may be witnessed
although transactions with a bank are not (§2). In places, ocupBoAaiov might be
translated as ‘debt’ (§19). ‘Contract’, however, would often be a good translation. It
seems clear that the bank deposits resulted from agreement although this is not
emphasized, and it is a premise of the oration that the court would defend the speaker’s

right to deposits if he could prove he made them. The speaker cites no laws.

Isocrates 21, Against Euthynus

This trial is another action to recover a deposit made without witnesses. The
speech is written for a speaker supporting the prosecution by one Nicias of his cousin,
Euthynus. After a brief introduction, the speaker describes the dispute. He refers to the
transaction between Nicias and Euthynus as a oupoAatov.

60ev oUv TO cupPBoAaiov auTd TpPods EvbBivouv yeyévnTal, dinynooual Uuiv
s av duvwpal S PPaxuTaTwVY.
I will describe to you the reason the symbolaion with Euthynus has arisen as briefly
as possible (§2)

When the Thirty were in power following the Peloponnesian War, Nicias

deposited three talents with Euthynus (§2). Then, deciding to leave Athens, Nicias asked

for his money back. Euthynus, however, only returned two talents (§3). The money was
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deposited without witnesses and returned without witnesses (§4). Nicias is suing to get
the one talent back.
Euthynus will defend himself by arguing for the implausibility of Nicias’
accusation. He will argue that no one would return 2/3 of the deposit (TTapakaTabrikn)
and rob 1/3 (§16). The speaker replies
ET1 O Exol’ av émdeifal Kal £Tépous, ol xpruaTa AaBovTes T HEV TTAEIOT
ameédooav, dSAiya & ameoTépnoav, Kal év HKpols HEv oupPoAaiols
adiknoavTas, év peyaAols 8¢ dikaious yevouévous:
And yet I could point to others who, receiving money, returned most, but robbed a
little, indeed doing wrong in small symbolaia but being just in large ones (§17).

He links oupoAaia with financial transactions.

The cupBoAatov is apparently an agreement to hold 3 talents of Nicias’ money
and return it when requested. In regard to the criteria for identifying a contract,
agreement seems apparent. There is no emphasis on the fact of agreement, but Nicias is
described as voluntarily giving the money. Euthynus appears to acknowledge his
obligation to pay back the money by his repayment of two talents (cf. §16). The legal

status of the oupPoAaiov will be tested in this lawsuit.

Lysias 3, Against Simon
Simon is prosecuting the speaker of this oration for wounding with intent to kill.
He alleges that he gave Theodotus, a Plataean boy, 300 drachmas and made

(TTomoauevos) ouvbijkat (§22). The money appears to be payment for a sexual

relationship with Theodotus (discussed in the section on cuvBijkat). According to his
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opponent, the reason that Simon claimed to give the money is that he does not want to
seem to act terribly (Sev& Troleiv)
€l uNdevods auTé ovpPBoAaiou yeyevnuévou TolaUTa éTOAUa UBp1Cev
TO UEIPAKIOV
if, when there had been no symbolaion with him, he dared to commit such acts of
hybris on the boy (§26).

The word oupoAaiov refers back to the ouvBiijkat of §22. The passage suggests that, if
the boy violated the ouvBTikal, then there was some excuse for treating him with hybris.

The hire of Theodotus would be an employment contract (The speaker uses the word

éuobcdoaTo in §24). The treatment of employees will be further considered in the
section on pioBuwois. The oupBoAaiov is the result of the cuvBijkat and the 300

drachmas. Its legal status is discussed in the section on cuvBfikal.

Lysias 17, On the Property of Eraton

The oupBoAaiov here is for an unpaid loan made in the 5™ century B. C. (before
the Thirty Tyrants) by the speaker’s grandfather.

Erato, father of Erasiphon, borrowed two talents from the speaker’s grandfather
(§2). During Erato’s life, the speaker’s family received the interest and the rest of the
agreement was carried out (ToUs Te TOkous ameAauPdavouey kal TAAAa

TG ouykeipeva), but Erato died leaving three sons, Erasiphon, Erato and Erasistratus,

who respected none of the rights of the creditor. The speaker’s father sued Erasistratus as
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soon as it was possible. (There were no Sikat during the rule of the Thirty Tyrants>’, and
the lawsuit had to wait until there was peace and dikat aoTtikai [§3].)
Aaxcov 6 TaThp TavTos Tou oupPolaiov 'EpaciotpaTte, domep ndvos TV
aBeAPCOV ETMEBTIUEL, KATESIKACATO ETT ZEVAIVETOU &PXOVTOS
Obtaining leave to bring an action for the whole symbolaion against Erasistratos, who
alone of the brothers was in town, father obtained a judgment against him in the
Archonship of Xenaeteus (§3).
One might translate cupBéAaiov as ‘debt’ or ‘loan’ in §3 since the speaker views it, not
as an independent entity such as a contract, but something with parts as, for example, the
money in the loan. In §5 the speaker uses the phrase GravTos ToU xpécos instead of
TavTos ToU oupBoAaiovu in reference to his father’s suit.
UTTEP ATaVTOS ToU XPEws AvTIdIKEY TTpods TOV TaTépa O ‘EpaciotpaTos
nTTrRon

Erasistratus was worsted in a legal dispute against my father for the whole loan.

Demosthenes 27, Against Aphobus A

Demosthenes sues Aphobus, one of his guardians, when he was a boy, after his
father’s death. In the course of the guardianship many of the assets of the estate
disappeared.

In particular, a debtor pledged 20 couch-making slaves (kAvotrolot) to

Demosthenes’ father as security for a loan of 40 minas (§9), but the guardians do not

7 Lamb (Loeb, 1930, 392 n. a) explains that this was during the conflict between the thirty tyrants

and the democrats. Isoc. 21.7 also mentions the suspension of lawsuits (in Wyse, 1979, 414). In the public
suit (phasis) of Isoc. 18.6, during the regime of the Thirty, the council decided the case. It had taken over
the activities of the courts according to Van Hook (Loeb, 1945, 258 n. a).
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explain where the slaves are or what happened to them (§24-25). They only say that the

one who pledged the couch-makers (6 UroBeis Té TaTpl Tavdpdamoda) was

overwhelmed with debt and call him the most wicked of persons (§24-25). Demosthenes

replies

8T Toivuv oUk &Tropos v 6 Moipiddns, oud’ v TG TaTpl TOUTO TO
oupBSAaiov eis TavdpdaTod’ HABicos cupBePAnuévov, peyioTew Tekunpiw
Yvoeobe

Furthermore that Moiriades was not without means, nor was this symbolaion for the

slaves foolishly made by my father, you will come to know by the greatest evidence

(§27).

The oupBoAaiov refers to the loan on the security of the couch-makers. Notice that the

verb form oupPBePAnuévov echoes the noun cupBoAatov (internal accusative).

Demosthenes 37, Paragraphe Against Pantaenetus

The speaker, Nicobolus, opposes Pantaenetus’ suit against him with a

mapaypar]. The suit is inadmissible, according to Nicobolus, because there was a

release from all claims (§1).

Pantaenetus’ assertions should not be trusted, Nicobolus argues, since if

Pantaenetus had suffered any of the offenses he charges in his suit,

KT EKeivous av Tous xpdvous eubus épaiveTd pot dikalouevos, v ols TO
oupBoAatov Uiy Tpods aAAAous éyéveTo
he would evidently prosecute me straightaway at the time when we had a symbolaion

with each other (§2).
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(It is common to argue that the behavior of one’s opponent violates human nature and
hence his story is implausible.) The cupBdAaiov is no longer in effect (§2) because of
the release from claims in §1.
The background of the oupoAatov is as follows. Nicobolus, and one Evergus
lent 105 minas to Pantaenetus on the security of a workshop and 30 slaves in the
Maroneia mines (§4). The lenders wrote up a rental agreement (cuvBijkat) by which
Pantaenetus would lease the security for the monthly interest on the loan (§5). The
ouvBijkal were the documentation for the arrangement (see the section on cuvBiikat).
After they wrote up the lease Nicobolus sailed away to Pontus (§6). On his
return, he found to his dismay that Evergus had expelled Pantaenetus from the security
and taken possession of it
Nl Yap KOWwVEY €del Tiis épyacias kal TV emueAeiddv TG EUépyw, 1
XPNoTNV avTl TouTou Tov EUepyov éxewv, kal Tpds ékeivov &AW picbwoiv
YPaPew Kal oupBoAaiov TrolgioBal
For it was necessary either to be a partner in concern for the business with Evergus or
to have Evergus as a debtor instead of Pantaenetus and again to write a rental
agreement with him and to make a symbolaion (§10).

In the second alternative, the role of Evergus would be like that of Pantaenetus in the

previous lease. Paragraph 10 links the written lease (uioBcoois) with the cupBoAaiov.

The cupBoAaiov may be taken as the result of the lease arrangement.”®

2 “kai may mark a result” (Smyth 1984, §2874).
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Kussmaul (1969, 29) takes a different view. Because he believes that

oupBéAaiov must refer to a credit transaction in this situation, * he takes the writing of
the lease and creating the oupoAaiov as two different acts (pioBcoov ypagev kal
oupPBoAatov mroigiobat). The oupPoAaiov, he says, is a loan for whose security the
factory is transferred to the creditor, and the lease allows the debtor to retain the factory
and pay rent in lieu of interest on the loan.*

In response to this it can be pointed out that the oupoAaiov of §2 must at least
include the lease. The Nicobolus argues that Pantaenetus should have brought suit when
they had a oupoAaiov with each other (§2). As he already mentions, he was released
from all claims (§1). If the cupBoAaiov only referred to the loan made to Pantaenetus,
Pantaenetus would have no claims on his creditor. The creditor would have claims on
him. The lease, however, entailed obligations on both sides. We see this in the
accusations that Evergus, the other creditor, and Pantaenetus reportedly made against
each other. Both sides refer to the lease (ouvBiikai). According to the Nicobolus,
Pantaenetus made the accusation that he was thrown off the property by force, contrary to
the lease (TTapa Tas ouvbnkas §6), and Evergus claims that he took his property back
because Pantaenetus did nothing év Tais ouvbnkais (§7).

Turning to oupoAaiov in the phrase picbwov ypdaev kai oupBoAaiov

¥ He asserts (1969, 29), without explaining why, that symbolaion must refer to a credit transaction

(B&veiov). “Es gibt eine Anzahl Worterbindungen, in die das Wort cupoAaiov nur eintreten kann, wenn
es das Kreditgeschift (8&veiov) bezeichnet.”

30 “Das oupBoéAaiov ist ein ddveiov, zu dessen Sicherung dem Gliubiber eine Fabrik émi AUoel

libereignet wird” (1969, 29 n. 1).
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moteioBat in §10, the ouyBSAaiov is not actually a loan, daneion, as Kussmaul suggests,

since Nicobolus is not actually lending Evergus assets. Evergus already has possession
of the factory. If we treat the word oupoAaiov as a daneion, the phrase cupBdAaiov
Troleilofat must mean to formalize the debtor-creditor relationship. How would this be
done? The previous lease was written in cuvBfikal. By writing up a new lease
(uioBwov ypae), Nicobolus automatically creates a debt relationship. Nothing in
the text suggests that picbcoov ypagewv kal cupBoAaiov refers to two separate actions
even if ouyBSAaiov is a debt-relationship in §10.

If we look at the use of cupBSAatov in other orations. It is true that, in many
cases, the word does refer to a loan, but not in all of them. Besides deposit agreements
such as in Isocrates 21 (4Agaist Euthynus) and bank deposits, there is the prostitution
arrangement in Lysias 3 (4gainst Simon). Simon alleges that he had a oupoAaiov with
the Platacan boy (Lysias 3.26). As discussed previously, this was probably a contract for
services rather than a loan.

Returning to Demosthenes 37, towards the end of the oration, Nicobolus discusses
the type of defense that Pantaenentus may make, and he berates his opponent as the most
justly hated of all human beings

35 ¥’ Opeidwov Hvds EkaTov Kal TEVTE Kai oux olos T  cov SlaAloat, Tous
TaUTa OUVEUTTOPT|IOAVTAS Kal YEVOUEVOUS aiTious ool ToU Ta dikala

Toifjoal Tois oupPalolow EE &pxiis, Xwpls v TePl auTa T& ouhPoiar’
Ndikels, kal TPoOs aTipdoat CnTels.

inasmuch as, owing 105 minas and being unable to repay, besides your wrongful acts

concerning the symbolaia themselves, you even seek to deprive them of civil rights
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who contributed this (money) and were the cause for your doing what is right by the
original parties to the agreement/contract (Tols oupPaAotow &€ apxiis) (§49).
The translation ‘parties to the contract’ for Tois cupBaAloUov is warranted since
Tols oupPaiotow are those who previously made a loan to Pantaenetus on the security
of the workshop and slaves (§12). The loan would be subject to litigation as other loans,
for example the loan in Lysias 17.

The noun oupBoAaiov in this oration, however, refers to the lease agreement.
Pantaenetus is treating the lease as a contract by making its violation part of his
prosecution (§29), but he makes other unrelated accusations, for example, that Nicobolus
plotted to deprive him of civil rights (atimosai) (§24). The appearance of the word

oupBdoAatov in §2, however, suggests that the lawsuit is about the violation of a
oupPBoAatov. While there are other issues, Nicobolus’ description of his dealings with

Pantaenetus focuses on the loans, the lease of the workshop and the cupoAatov.

Demosthenes 41, Against Spoudias

A certain Polyeuctus had two daughters and no sons. He adopted his wife's
brother, Leocrates, and gave the younger daughter to him as a wife.The speaker in this
oration married the older daughter, and was promised a dowry of 40 minas (§§3-4). He
only received 30 minas, however.

TTV TPOIK’ OU KOUIOGUEVOS aTacav, GAN UToAeipBeiocdov xiAicov
dpaxuddv kal opoAoynbeioddv amoAaeiv dtav TToAveukTos amobavr, Ews
HEV O AecokpdTns v kKAnpovéuos Tv TToAuvelkTou, TPOS EKEIVOV RV Yol TO

oupBSAaiov:
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Not receiving all of the dowry, but with 1,000 drachmas left remaining and the
agreement that I receive it when Polyeuctus dies, my symbolaion was with Leocrates
as long as he was the heir Polyeuctus’ property (§5).
Later, Polyeuctus had a falling out with Leocrates, took his daughter back and instead
gave her to Spoudias.

Polyeuctus always admitted that he had a debt, and he introduced (cuvéoTnoe)
Leocrates to the speaker (§6), presumably as a guarantor. The oupoAaiov of §5,
appears to be the agreement to pay the speaker 1,000 dr. after the death of Polyeuctus.
There were witnesses to this arrangement and presumably the speaker could have sued
Leocrates, as guarantor if he did not pay (cf. Isaeus 5, an action to compel payment by a

guarantor.). We may regard the oupBoAaiov as a contract.

Demosthenes 49, Against Timotheus

Until deposed from office, Timotheus, was an Athenian general in charge of a
fleet of triremes (§6, 9, 11) and was later general for the king of Persia (§25, 39). The
prosecutor, Apollodorus, explains to the court that he is suing Timotheus for money he
owed (0@eiAcov apyUpiov) to Apollodorus’ father, the banker Pasion. He continues,

EMEdaV UpdEs Avapviow TOV Te Kalpov v ¢ TO cupBoAaiov éyEveTo, Kal T&
OUMPBAVTa TOUTe €V EkElVe TE XPOVvw, Kal gis Sonv &Topiav KATECTN
oUTog, TOTE 11yNoecbe TOV péEv TTaTépa TOV EUOV BEATIOTOV yevéobal Trepl
Tiudbeov

When I remind you of the critical time in which the symbolaion came into being,
what happened to him at that time and the difficulty he was in, then you will think my

father to have been the very best of people to Timotheus (§1).
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Pasion helped Timotheus and gave him money from the bank, but Timotheus showed no
gratitude, says Apollodorus.
KaiTOl OPAAEVTOS HEV TOUTOU ATTEOAAUTO Kal TE TATPL TE EUED
TO ouhPOAaiov: oUTe yap €T EVEXUPCO OUTE HETX HAPTUPOV EBCIKEV:
ocwbévTog B¢ £l ToUTw €ylyveTo, 6TETE BoUAoiTo eUTToprioas TV
atodolvai.
And yet, with him (Timotheus) overthrown, the symbolaion also perished for my
father because he gave the money without security or witnesses; but, with his
survival, it [the symbolaion] had the condition that whenever he wanted, when in
prosperity, he repay us (§2)
Pasion thought that, if Timotheus survived the present dangers and returned from the
king, he would come back more prosperous (§3).

The introductory paragraphs of the oration describe a debt of Timotheus to Pasion

and a oupPoAatov. Notably, cupBéAaiov appears at the end of the introduction

(prooimion) in the common remark that the speaker will describe the situation in full
(dmynoacban).
avaykaiov pot Sokel elvat €€ apxrs dmavTta dinynoacat UUiv, T& Te
OPeIASUEVQ, Kal Eis O Tl EKAOTOV AQUTAV KATEXPTIOATO, KAl TOUS XPOVOUS €V
ols TO oupPdAaiov éyeveTo.
It seems necessary to me to explain everything to you from the beginning, the debts,
the purpose for which each of them was used and the occasions on which the

symbolaion came into being (§4-5).
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We conclude from the prooimion that the subject of the lawsuit is a debt involving a
oupuPBoAatov.
Apollodorus proceeds to describe Timotheus’ dealings with Pasion’s bank. Before
an expedition that he sailed on as a general, Timotheus asked and received from Pasion a
loan of 1351 drachmas and 2 obols (§6). This was the first debt (TrpédTov xpécos §8).
Timotheus later faced trial in Athens due to his conduct in the war. Before the trial,
Timotheus borrowed another 1000 drachmas in order to settle a debt with a ship’s captain
(§17).
Apollodurus interrupts his account to discuss the evidence he will present.
kal TabTa 81t aAndij éoTv, Tov BdvTta 1O dpyuplov Popuicova Uuiv
HapTupa Tapéfoual, EMedav kail Tepl ToU &AAou cupBolaiou dinynowuat
UMY, va T auTi HapTupia Tept OAou ToU XpEéws AKOUCOVTES EidTTE OTI
aANn6 Adyco.
And that these things are true, I shall provide as a witness, Phormio, the one who
gave the money, after I explain to you about the rest of the symbolaion, in order that,
hearing about the whole debt by the same the deposition, you may know that [ am
telling the truth (§18).

I translate ToU &AAou oupPolaiov as the “rest of the symbolaion” (cf. LSJ 11. 6).

Alternately, one might translate it, “the other symbolaion” (Goodwin and Gulick 1958,
§965 a. describe ‘the other’ as an uncommon usage for 6 &AAos). In fact, Murray (Loeb,
1939) renders the phrase as “the other loan.” The difficulty is that Apollodorus describes,

not one, but two more loans (§23 and §26) and that he always uses cupBdAaiov in the

singular.
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Apollodorus continues his description of the transactions. Alketas and lason,
rulers in northern Greece, came to Athens to help Timotheus during his trial and stayed at
his house. Timotheus sent a slave to ask for bedding, cloaks, two silver bowls and the
loan of one mina (§22-23). He returned the bedding and cloaks, but not the silver bowls
whose cost was later added to his account (§31).

After he was acquitted, Timotheus decided to serve the king of Persia. He
introduced Philondas, a Megarian metic, to Pasion and asked him to give Philondas the
freight charge for wood that he would bring back from Macedonia (§25-26). A year
later, he came back with the wood and received 1750 drachmas from Pasion (§29). It is
after these loans that Apollodorus begins to present depositions to support his case (§33),

so we can assume that he has described the cupBdAaiov as indicated in §18.

We now consider the use of the word cupBéAaiov. Assuming that the
oupPBoAaiov reflects debts, we analyze these. If we take the introduction literally, since
it uses the singular, cupBdAaiov, we expect one, but Apollodorus describes four separate

loans to Timotheus, spread out over three situations—one before his expedition, two
before his trial and one more while he was serving the king of Persia.

According to §2, the oupBéAaiov was made during a period of crisis and danger
for Timotheus (kivdUvois Tois peyioTols kabeotnkcos mept Tis Wuxiis §2). This
situation seems better to fit the loans before the trial, after which his steward was
executed, rather than the loan before the military expedition, but the military expedition
would also be a time of danger. To make sense of the exposition, if there was one

oupBSAaiov, it came about before Timotheus’ expedition. The translation ‘debt’ for

oupPBoAatov covers the case of several loans. If, on the other hand, there was more than



67

one oupBoAatov, we might construe ToU &AAou cupPBoAaiou (§18) as “the other
symbolaion.” The other cupBdAaiov would be the loan of money for the freight charge.
Although ocupBdéAaiov may stand for ‘debt’, there are other words that

Apollodorus could use for this idea. He probably uses it for its legal associations. He

wants repayment of the money. Treating the debts as one cupdAatov unifies the
subject of litigation. The cupBdAaiov here represents several agreements that the

speaker hopes are legally defensible—one or more contracts, by our definition.

Demosthenes 50, Against Polycles

Apollodorus, the speaker, is suing Polycles for the extra expenses that he incurred
as a trierarch because Polycles did not take over this responsibility at the end of
Apollodorus’ term of service. He begins his prosecution by emphasizing the importance
of this trial. The dispute with Polycles involves them privately but has public
importance.

oU yap euos kai TToAukAéous 18165 EoTIv O &ycov povov, aAAd kal T1s
TOAEWS KOWOS. OV yap T& pEv éykANjuaTa idia éoTv, al 8¢ BA&Bal
Kowali, s oUx UTTEP TOUTWV EIKOS E0TIV AKoUoavTas Uuds opBdds
drayvédval; el uEv yap mept GAAou TIvos oupBolaiou ey diapepduevos
mpds TToAukAéa eiorjewv eis Uuds, Epos av N kai TToAukAéous 6 aycov: viv
Ot Trepi Te dradoxiis vewds 0TIV O AOyos Kal EMITPINPAPXNUATOS TTEVTE
HNVAV Kal €€ NHEPCOY avnAwHévou, Kal TEPL TAV VoUWV, TTOTEPA KUplol

elow 1) ov.
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For the trial of Polycles and myself is not only a private matter, but also a common
matter of the city. Indeed, concerning matters of which the complaints are private but
the harm is public, how is it unreasonable that you, the hearers, judge rightly? For if
concerning some other symbolaion, at variance with Polycles, I came to you, the trial
would be mine and of Polycles, but now the speech concerns succession to a ship and
an added trierarchy of five months and six days expended and about whether the laws
have force or not (§1).

The phrase €i pev yap mept &AAou Tivds ocupolaiou éyco diapepduevos indicates

that this suit involves a cupBéAatov. The appellation comes as a surprise in light of the

other orations we have studied. The oration describes no contract. Polycles did not
succeed to the trierarchy as he was legally obligated to do (§57), but he made no
agreement or concession, despite several offers by Apollodorus or his friends (§28, §38-

40). Based on §1, oupPoAaiov is a ‘legal dispute’ assuming that the suit really did

involve a symbolaion from a Greek point of view.

It is possible that Apollodorus is stretching the meaning of the word cupBdAatov.
There may be legal or procedural reasons for calling their conflict a cupoAatov at the

beginning of the oration, for example, if the trial was held before a court that heard

private disputes. This was perhaps a 8ikn Tpnpapxias, one of the suits listed by

Pseudo-Aristotle (52.2) that were introduced by magistrates called eisagogeis. We do not

know, however, what the dikat Tpnpapxias involved (Cohen 1973, pp. 12-14, 189).
The comments that the trial is i8105 and the accusations are idiax suggest that this

is a private lawsuit (8ikn i®1a). Apollodorus emphasizes that the trial and damages in
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fact involve the whole city as in the case of a (8ikn dnudoia), in effect saying that the

trial has the importance of a (dikn dnuodoia).

B. Maritime Commerce

Demosthenes 32, Paragraphe Against Zenothemis

Many of the orations involving maritime commerce, including this one, are for
paragraphe procedures. The speaker, Demon, has brought a formal objection

(TTapaypaen) against Zenothemis on the grounds that Zenothemis’ suit is not covered
under the following law, discussed in more detail in the section on the word cuyypaen
(See p. 32).
The law in 32.1, says Demon, is the basis for lawsuits, but, he adds, Zenothemis admits
himself that he had neither oupoAaiov or nor ouyypa@n with Demon.
TouT! Tolvuy ZnvoBéudi pos pev eut 3Ti oudtv Ny oupPoAaiov oudt
OUYYpPaQT], KAUTOs OUOAOYEL €V TG EYKATIUATI
That Zenothemis here had neither symbolaion nor syngraphe with me, he himself

admits in the accusation (§2).
So far this describes no specific cupBdAaiov, but we can observe, at least, that
oupPBoAaia are agreed by both sides not to be the subject of Zenothemis’ accusation.
His charge is that Demon tried inappropriately to claim the cargo of Hegestratus’ ship.
Zenothemis, who made a loan to Hegestratus, wants possession of the cargo (grain) since
Hegestratus died at sea (§2) and the cargo belonged to him (§12). According to Demon,

on the other hand, Protus, who owes him money, purchased the grain (§15).
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The first concrete cupBoAatov is Demon’s loan to Protus. When the ship

carrying Zenothemis and Protus arrived in Athens, Zenothemis got possession of the
grain and would not allow himself to be ejected (ouk eéEnyeTo) except by Demon (§17).
Zenothemis refused a challenge to go to Syracuse, where the grain was purchased, in
order to verify who paid the taxes on it.
AolTrov v Nuiv Tols evBévde pev memoinuévols 16 oupBéAaiov, apelAngdol
Ot TOV olTov TTap& ToU dikaiws EKel TTplapévoy, EEGyelv ToUTOV.
It remained for us (Demon), who made the symbolaion here, receiving the grain from
the one who justly bought (Protus) it there, to eject him (Zenothemis) (§20).

The word oupoAaiov also appears in §8 where it refers to several loans.

According to Demon, Zemothemis and Hegestratus both borrowed money in Syracuse,
and they agreed to corroborate each other’s stories about the security for the loans. Since

ouyypan are accustomed to have a clause requiring repayment if the ship is saved,

they plotted to sink Hegestratus’ ship in order not to repay the lenders (§5). The
passengers caught Hegestratus cutting a hole in the hull, and he drowned trying to get
away from them (§6). Zenothemis acted as if he knew nothing about it and tried to
persuade the crew to abandon the ship

', dtep dievonifnoav, ToUuT émiteAeoBein kal 1) vads &dmdAoiTo Kal

T& oudPoAal’ &TTOOTEPT|OQIED.

in order that what they planned be carried out, that the ship be lost, and that they rob

the symbolaia. (§7-8)
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The purpose was to 'rob the contract' (T ouyBdoAal’ amooTeprioaitev) i.e. to violate it
so as not to repay the money. Pearson (1972, 258) explains T& oupyBéAal’ as is both
“the contract” and “the money in the contract.”

The loan of Demon to Protus is a contract, defensible in Athenian courts, under
the law in (§1). The loans to Zenothemis and Hegestratus would not be defensible in

Athens unless they were for the purpose of a voyage to Athens.

[Demosthenes] 33, Paragrahe Against Apatourius

The speech begins with reference to the law providing lawsuits for merchants and
shipowners
before the Thesmothetai (cf. the law of Dem. 32.1). The speaker, whose name we do not
learn, argues that Apatourius’ case against him is inadmissible.
Tolg 8& TepL TAV UN) yevouévwv oupBoAaicwv eis kpiow kabioTauévols émi
TNV TAPAYPAPTV KATAPEVUYELY EBLIKEV O VOUOS, va Undels cukopavTiTal
For those in lawsuits about nonexistent symbolaia, the law has given recourse to the
paragraphe in order that no one be slandered (§2).
The speaker bases his objection on the lack of cupoAaia between himself and
Apatourius.
¢ykaAoUvTos &€ ot "’ATTaToupiou T& weudi] Kal TTap& TOUS VOUOUS
dikalopévou, kal doa HEV EHOL KAl TOUTE EyEveTo oupuBdAlaia, TavTwy
amaAAayfis kal apéoews yevouévns, &AAou &t cupBoAaiou ouk dvTos £uol
TPOs TOUTOV, OUTE VAUTIKOU OUT €y yElou, TTapeypaywauny T diknv um

El0QyYIUOV Eival KaAT& TOUS VOUOUS TOUTOUG.
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Because Apatourius is accusing me falsely and is prosecuting contrary to the laws,

and there has been release and dismissal between myself and him of symbolaia, and 1

have no other symbolaion with him, either maritime or landed, I made a formal

objection (paragraphe) asserting that the suit is inadmissible in accordance with the

following laws (§3).

The symbolaia that the oration describes involve loans to Apatourius. Apatourius,

a Byzantine merchant, owed 40 minas on the security of his ship and creditors were about
to take possession of it. Parmeno, a countryman, had agreed to give him 10 minas, and
Apatourius begged the speaker to provide the remaining 30. The speaker, who was
involved in maritime finance, replied that he did not have ready money but he was
friendly with the banker Herakleides. He persuaded Herakleides to loan the money to
Apatourius, with himself as surety. Parmeno changed his mind about lending the money
after a quarrel with Apatourius. Since he had already given 3 of the 10 minas that he had
agreed to provide (copoAoynkcos & eutroproewv), he was forced to provide the rest, he

said (§7).>! He asked the speaker for help.

aUTOS pEv ouv diax TolTo oUk éRovAeTo Tromocachal 1O cupPoiaiov, éue &

3. 7

ékéAevev paai Smws alTd ws dopaiéoTaTa EEEL.

This is why he did not want to make the symbolaion, but he told me to act in the way

safest for himself (§8).

3 Why he was obligated to pay is not completely clear. Isager and Hansen (1975, 153) say that

“their agreement was binding, so Parmenon had no hope of ever seeing his three minae again unless he
fulfilled his part of the agreement.” They cite Pringsheim (1950, 58), who maintains that Parmeno’s
“obligation was not legal, but rested on the financial consideration that unless he completed the loan, the
creditor risked losing what he had already advanced owing to the debtor becoming insolvent.”
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In this situation, a cupBoAatov did not arise purely from agreement (copoAoynkeds). It

probably required written documentation, which would give the loan the protection of the

law in Dem. 32.1. ‘Contract’ would be a reasonable translation for cupBoAaiov here.
The next instance of oupBoAaiov refers to an arrangement between the speaker

and Apatourius. The speaker took the seven minas from Parmeno and the three
previously given to Apatourius by Parmeno. The speaker in turn made an agreement

(&vBopoAoynodauevos Tpods TolTov) with Apatourius and a conditional purchase of

the ship and the slaves, until Apatourius should repay Parmeno the 10 minas and the bank
the 30 minas.

A little time later, Heracleides' bank went bankrupt. Apatourius tried to send the
slaves out of Athens and anchor the ship outside the port. Parmeno, finding out, took
possession of the slaves and prevented the ship leaving. He sent for the speaker, who
made arrangements to release himself from the suretyship and repay Parmeno what he
lent through his agency. The speaker put guards on the ship and handed it over to the
guarantors of the bank.

Sale of the ship brought exactly 40 minas. 30 went to the bank and 10 went to
Parmeno. Before many witnesses, the speaker and Apatourius destroyed the written
contract (ouyypagati) by which the money was lent and released each other from all
claims (§12).

META TaUTa Toivuv £uol Hév oUTe Hellov oUTe EAaTTOV TTPOS aUTOV
oupBOAatov yéyovev

After this, moreover, I had no symbolaion, greater or smaller with him (§13)
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Parmeno and Apatourius were persuaded to settle the remaining dispute with each
other by arbitration, and it is on this arbitration that Apatourius bases his suit against the
speaker. During negotiations, the parties disagreed over the terms, which had been

documented but were now lost (see section on ouvbijkat). According to the speaker he

was one of three arbitrators with equal authority to decide the case and others were
appointed sureties for the two sides. Apatourius asserted that only one arbitrator was
empowered to decide. When Parmeno was out of town, the arbitrator supported by
Apatourius made a judgment against him. Since Apatourius further alleges that the
speaker was Parmeno’s surety, he is suing the speaker for payment of the fine.
The speaker denies that he is Parmeno’s surety and attacks the judgment against
Parmeno in his absence.
el 8¢ O TTapuévawv eis Adyov kaTaoTas TavtaxoU SikatdTep’ av paivolTo
Aéy v ToUTou, TTAS GV OpBEds €UoT KaTAY 1y VEIOKOITE, €O TO TTAPATTAV
TPOs TOV &vBpcoTov TouTovl Undev oUpBOAaidv EoTiv;
But if Parmeno, standing here to give an account, should speak absolutely more justly
than he [Apatourius], how would you rightly condemn me, for whom there is no
symbolaion at all with him? (§34)
According to the speaker, he has no cuyBéAaiov with Apatourius because they released
each other from all claims arising from the lending arrangements, and he denies having
any further oupPoAaia with him (§12-13).
Since the arbitration arrangement resulted from an agreement, it is a contract
(legally defensible agreement) to the extent that it is governed by law. One might wonder

whether the arbitration agreement could be considered a oupBoAaiov. The speaker’s
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role as arbitrator may create an obligation to Apatourius, but the focus of negotiations is
on reconciling Apatourius and Parmeno.* As arbitrator, the speaker’s connection to

Apatourius is probably too distant to be felt as a cupBdAaiov between the two.

The success of the Tapaypaen brought by the speaker depends upon
demonstrating that he had no cupBoAaiov with Apatourius (§2). If there had been a
danger that the opposition would treat an arbitration agreement as a cupBoAaiov, the

speaker would probably have discussed this possibility.

[Demosthenes] 34, Against Phormio
The speaker, Chrysippus, responds to a Tapaypa@rj brought by the merchant

Phormio. Chysippus begins by asking the court to hear him with good will. He describes
himself as one who has been involved in many cupoAatov at Athens’ port, but there is
no description of the transactions.
B Tal TavTeAGS Eopév, Kal TTOAUV XpOvov els TO UNETEPOV EUTTOPIOV
eloagikvoupevol kal oupPoAaia ToAAoils cupBaAAovTes
We are completely novices [to court procedure], both coming to your port for a long
time and making symbolaia with many (§1).
The subjects of the verbs are plural, suggesting that Chrysippus has a partner, perhaps his

brother (Isager and Hansen 1975, 157).

32 Legal requirements on the arbitrators would have involved such preliminaries as oaths before

negotiations began, but their exact nature is unknown. On the other hand, the decision of the arbitrators
was binding on the disputants if certain conditions were met (MacDowell 1986, 204).
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The next three instances of the word cupBdAatov involve the legal basis for the
suit. As we saw in [Dem.] 33, the law requires a oupoAaiov for the type of suit that
Chysippus brought against Phormio, but Phormio maintains there no longer is one.
Kal y&p ouTtol oU TO Tapatav cvpuBdAaiov éEapvolvTal ur yevécHal év
T EUTTOPied TG UUETEPW, AAN OUKETL elvai pact Tpods aUTous oudty
oupBoAaiov: TeTToIMKEVaL Yap OUdEV €€ TAIV €V Tij OUYYPaPT)
YEYPOAUUEVOV.
For indeed they do not deny that there was any symbolaion at all at your port, but they
say that there is no longer a symbolaion with them for they have done nothing outside
of what is written in the syngraphe (§3).

The mapaypagn procedure, responds Chrysippus, is
UTTEP HEV TGOV WT) YEVOUEVWY OAws oupPolaicwv "Abrjivnot und’ eis 1o
"Abnvaicov eumdpiov
for symbolaia altogether not occurring in Athens nor even for the port of Athenians
(§4).

Chrysippus’ original suit involved nonpayment of a loan he made to Phormio for
a voyage. This arrangement is the oupoAaiov of §3 and, as the subject of the present
suit, it clearly represents a contract.

People repay loans before many witnesses
va Emieikels Sok&oI eival Tepl Ta oupPoAaia
in order that they seem fair concerning the symbolaia (§30)

We already see a contrast between the terms ouyBdAaiov and cuyypa@n in §3.

The cupBoAaiov represents the contract whose conditions are written in a ouyypagn.
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We see the contrast also in §31. Phormio alleges that he repaid Chrysippus’ loan in the
Bosporus to the captain of the ship that brought him there. To this Chrysippus responds
that, if Phormio had repaid in Athens,

TNV yap ouyypa@nv avehduevos atmmAiao av Tol oupBoAaiou:

destroying the syngraphe, you would have been released from the symbolaion (§31).

As in [Dem.] 33.12, destroying the documentation of a contract released the parties from
claims. Also, there is a distinction between the documentation of the contract
(ouyypa@n) and the contract itself (oupBoAaiov). It is better to translate cupBéAaiov

as ‘contract’ or ‘legal tie’ rather than merely ‘agreement’ because cupBdAaiov appears
in a legal context, not of casual agreement, but of one that can be the subject of lawsuits.
The cupBoAatov is required for this type of trial (§4), and again a litigant brings a
Tapaypar on the grounds that there is no oupoAatov (§3). By way of contrast,

when Chrysippus wants to discuss the terms of the contract and their violation by

Phormio, he uses the word cuyypa@r (§6,7, 9 etc.; see the section on cuyypan).

[Demosthenes] 35, Against Lacritus
This oration is a response to the Tapaypa@n of Lacritus against the speaker,
Androcles. Androcles made a loan to Artemon, Lacritus’ brother, but, since Artemon
died without repaying the loan, Androcles brought suit against Lacritus as Artemon’s
heir.
In the first instance of oupPoAatov, Lacritus makes general reference to the law.
AakpiTte TouTwi EiAnXa THv Siknv TauTnv KAT& TOUS aQUTOUS VOUOUS

TouTous Kab’ ovotep TO cupBoAaiov émoinoaunv
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I was allotted this suit against Lacritus here in accordance with the same laws by

which I made the symbolaion (§3).

The word oupoAatov denotes a loan contract for a trip to Pontus and back to Athens.

The documentation specified the security for the loan and the ship that was to carry the

cargo (§18; cf. essay on cuyypan).

mpPds Te yap TO TAoIov TO vavayfjoav oudtv Ny auTtols cupBoAaiov, AN’
nv €Tepos O dedavelkcos "ABvNBey el T vavlw T eis Tov TTévTow Kal e’
aUTE TE TAoiw

They had no symbolaion regarding the ship that was wrecked, but someone else was
the lender for the voyage from Athens on the security of the freight charge33 to Pontus

and on the security of the ship itself (§32).

In passages containing the words oupoAaiov and ocuyypa@n, we can compare

their usage.

doa HEV Yap AUPIOPNTHOING 0TI TGV oupBoAaiwv, Kpicews deiTal,
&vdpes SikaoTal Ta 8¢ Tap’ AUPOTEPLV OpoAoyNnBévTa TGV ouvTiBepéveov,
Kal TEPL OV OUyYypaPal KEWTal vauTikai, TEAOS €xelv davTes vouiouoy,
Kal Xpfjobal TPooTiKel TOIS YEYPAUMUEVOIS.

Everything disputed in symbolaia requires judgement, dicasts; but, out of what is
covenanted, that agreed by both sides, that concerning which maritime syngraphai are
deposited, all believe that this has a finality, and it is proper to make use of the

writing (§27).

33

Isager and Hansen 1975, 76, n. 21
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The oupPoAaia are contracts, but the ouyypa@ai, the documentation, are the

authoritative parts of the contracts, the parts not subject to dispute. This suggests that any

unwritten part of the oupgoAaiov might have been subject to negotiation together with
any dispute over the way that parties handled the obligations of the cuyypaen.

Again in §43, when Androcles discusses the specifics of the contract and the

terms that he regards as binding, he uses the word cuyypaen. He uses oupoAaiov in

the discussion of contracts in general.
keAevoaTe auTov BidaEat UGS, i s T& Xpriuata ouk éEAaBov map’ Nucdv, 1
s AaBovTes &modedcokaoty, 1| ST TAS VAUTIKAS OUyypapas ou del Kuplag
glvat, 1 s del &AAo T1 xpricacBal Tols xpriuactv fj €’ ols EAaPov kaTa ThHv
OUYYpPaA@nV. TOUTWV & Ti PoUAeTal TEICATW UNES. KAl Eywye Kl auTos
OUYXwWPE COPUTATOV Elval TOUTOV, Eav UUES TTe{OT) TOUS TTEPT TGOV
oupBoAaicov TGV Euopikdv dikalovTas.
Tell him to explain to you either that they did not receive the money from us or that,
receiving it, they repaid it or that maritime syngraphai ought not to be binding or that
the money ought to be used in some other way than under the conditions they
received it in accordance with the syngraphe. Let him persuade you whichever of
these things he wants. And I, for myself, concede that he is wisest of all, if he
persuades you who are judges concerning commercial symbolaia (§43).

The oration ends with more general discussion of the law and cupBdAaua.
The court of this lawsuit is the court that hears disputes over commercial contracts
(EuTopika oupBoiaia).

AAA& Tou xpr) AaBev diknv, @ &vdpes dikaoTai, TePt TAV EUTOPIKEOV
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oupuPBoAaicwv; Tapd Toia apxi 1 v Tivi Xpdvw;
But where ought one to inflict punishment, dikasts, about commercial symbolaia? (If
not with this court) (§47)
Androcles urges the court to vote against Lacritus.
TeplaIprioecte TGOV Tovnpdv avBpdmwy Tas Tavoupyias amdoas, &g éviol
TavoupyoUol Tepl Ta oUpBOAaia T& VAUTIKA.
You will strip from the wicked all wrongdoing, done by some concerning maritime
symbolaia (§56).
The creation and defense of the cupBdAatov of this oration is linked with law
(§3).
It is a loan contract for a voyage of trade with a ouyypagr documenting its terms (§27,

§43). The case is heard before a court for cupoAaia that are termed éuTropika

oupPBoAata or Ta oupPoiaia Ta vauTika (§47, §56).

[Demosthenes] 56, Against Dionysodorus
This oration concerns nonpayment of a loan made to Dionysodorus and his
partner for the purpose of a voyage. The speaker begins the account (diegesis) of his
dealings with Dionysodorus:
TV 8¢ apxnv Tol oupPoAaiou dieEeABelv upiv Tpcd>TOV BovAoual
I want to go through the beginning of the symbolaion in detail (§4).

Rather than a cupBdAaiov, much of the discussion centers on the written ouyypan

that recorded the terms of the loan (see section on ouyypa@n). At the conclusion of the
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oration, however, the word oupoAaiov reappears when the speaker, Darius, discusses
the broader effects of a court decision against him.
€l HéVTOL EEEOTAL TOIS VAUKATIPOLS, OUYYPAPTV YPAWOAUEVOLS P GO TE
KaTaTAEW eis "ABnvag, EMeEITa KATAYEW THY vadv ig ETepa EUTTOPIA,
PAoKOVTAS payfjval Kal TolaUTas TPoPpAacoels TopllouEévous olaloTEP Kal
Alovucddwpos ouTool XpfiTal, Kal Tous Tokous HePICely Tpods TOV TAoTUY Ov
AV PrioCIV TETTAEUKEVAL, Kal UT| PO TNV OUYypagrv, oUdEv KwAUGCEL
amavTa Ta cupBoAaia diaAvechau.
If however it will be possible for shipowners, having a syngraphe written under the
condition of coming to port in Athens, then to bring the ship to another port, claiming
it was wrecked and supplying the very sorts of excuses that Dionysodorus here uses,
and to apportion the interest in relation to the voyage that they say they have sailed,
and not in relation to the syngraphe, nothing will hinder all symbolaia in their
entireties from being destroyed (§49).
There is again a contrast between the ouyypa@n, with the specific conditions of

the loan, and the word oupyBdoAaia, representing contracts in general. Of the orations

about maritime commerce, this is the only one that is not for a paragraphe. This may be

the reason that the word cupBdAatov only appears twice. The speaker does not need to

discuss whether his arrangement with Dionysodorus is legally admissible (a

oupBoAatov); the discussion can focus on the ways that Dionysodorus violated the terms

of the loan (in the cuyypaen).
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(iii) Passing References to cuyBdéAaia

A. Andocides 1, On the Mysteries

Andocides recalls the revision of Athenian laws after the rule of the Thirty Tyrants.
Tas pev dikas, c &vdpes, kal Tas diaitas émoioaTe kupias eival, oOmdoal év
SnuokpaToupévn Ti) TOAeL £yEvovTo, TS UNTE XPECV ATTOKOTIAl EIEV UNTE
dikat &dvadikal ylyvowTo, AAA& TV idicov cupPolaicv ai Tpdaeis giev: TV
5t dnuoocicwv € omdools 1) ypagal elow 1) paoels 1j Evdeifels 1) amaywyal,
ToUTwV Eveka Tols vouols éyneicacte xpfiobal am’ EUkAeidou &pxovTos.
You gave authority to judgments and arbitrations that occurred when the city had
democracy in order that neither debts be cancelled nor judgments be rejudged, but
that private symbolaia might be exacted; but for all public offenses for which there
are graphai or phaseis or endeixeis or apagogai>®, for the sake of these you voted to
make use of the laws from the archonship of Eucleides (§88).
MacDowell (1962, 129) referring to Wolf, suggests ‘judgments’ for the translation of
‘Sikas’ and of TV idicov cupPolaicov ai TpaEeis eiev, ‘agreements between
individuals might be carried out’.
Because they are given force of law by this enactment, the cuyBdAaia would
reasonably mean ‘contracts’, but the discussion of previous clauses and the subjective

genitive, idicov ocupBoAaicv, with Tpa&is also suggests the exacting of debts (cf.
mpa&is, LSJ VI). Andocides divides legal activities into those concerned with private

law (T&s pgv Sikas ... TGV 1dicov oupPBolaicov ai TpdEels eiev) and those of public

Graphai, phaseis, endeixeis and apagogai are types of criminal prosecutions.
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law (Téov 8¢ dnuoocicov ). The word 18icov with cupBoAaicwov serves to distinguish

exacting debts, a part of private law, from types of public prosecutions

(Téov B¢ dnuooiwv).

B. Demosthenes 18, On the Crown

As in Andocides 1, Demosthenes separates public from private suits.
€Trel oUd’ Uuds, Gvdpes "Abnvaiol, &wo Ths auTis diavoias del Tas T idilag
dikas kal Tas dnuooias Kpivelw, GAA& Ta pev Tol kab’ fuépav Biou
ocupBSAaia émi Teov 18icov véuwv Kal épywv okomolvTas, Tas dE KOs
TPOXIPEDEIS Ei5 TA TAV TPOYydvwv aflcopaT amoPAémovTas.
Yet, Men of Athens, you should not judge private and public suits in the same spirit,

but [you ought to judge] the cupBoAaia of daily life considering particular laws and

events, but the plans of state gazing steadfastly at the reputation of our ancestors

(§210).

Demosthenes argues that judges of suits concerning state policy should take a different

approach from those judging private lawsuits. Suits over the cupBoAaia of daily life are
archetypal 1d1a1 dikau if all IS Sika are not in fact about oupPoAaia in some
“’{

extended sense of the word. Goodwin comments (1990, 130), “iSiai Sikal are suits

which concern individuals and their ordinary business relations (cupBoAaia).”

C. Demosthenes 47, Against Evergus and Mnesibulus

The speaker went to the house of one Theophemus, empowered by a decree, to collect

equipment for a trireme. He had had no previous dealings with him.
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€Uol yap mpos Oedpnuov cupPoAalov Yev oUdEy TTCOTTOTE TTPOTEPOV €V TED
Biw £yéveTo, oUd al KGUOS 1} Epws 1) TOTOS, COOTE dlAPEPOUEVOV TrEPT TIVOS
TTAEOVEKTNHATOS T TTapoEuvdpevoy UTd ndovils Tvods EABelv £l Thv oikiav
TMV ToUTOU.
For I never had any symbolaion with Theophemus earlier in my life, nor carousal,
love object or drinking bout so as, either quarreling about a matter of gain or
provoked by a matter of pleasure, to go to his house (§19).

The speaker divides possible reasons for going to Theophemus’ house between business

arrangements and social connections. The oupPoAaiov is a TAeovékTnua about which

one might quarrel.
The debt to the state resulted in a fight in which Theophemus struck the speaker.
Suit and counter-suit followed. The speaker lost his case and owed Theophemus money
(§49). When the speaker was ready to pay (§51), instead of following him to the bank,
Theophemus, Evergus, and Mnesibulus seized some of his (§52-53). Evergus went to the
speaker’s house again on the next day (§63-64).
ékBaAcov thv Bupav fvrep kal T TpoTepaia eEEPadov Kakads EveoTnkuiav,
OXETO Hou AaPcov Ta okeln ¢ oUte diknv | copAnikely, oUte oupBdAaiov fv
Hol TTpOs aUToOv oUdév.
Breaking in the very door that he broke in on the previous day (it gave little
resistance), he was going and taking my furniture, one to whom I neither lost a
lawsuit nor had I any symbolaion with him (§63-64).

The existence of a cupyPBoAaiov could justify this behavior.
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D. Isaeus 4, On the Estate of Nicostratus

This is the speech of a supporting speaker for the claim of Hagnon and
Hagnotheus to the estate of Nicostratus (§1). They claim the estate by reason of kinship.
Their opponent claims it on the basis of a will.

In a discussion of the type of evidence that is reliable in this case, the speaker
contrasts other oupBoAaia (Tédv &AAwv oupPoAaicov) with wills (Siabnkdov).

TEPL HEV YApP TAOV &AAwV oupBoAaicov ol Tavu XaAeTTOV Tous T& weudi
HapTupoUvTas EAéyxew: [AOvTos yap kal mapdvTtos Tol mpafavTtos
KaTapapTupolUot Tepl OE TAV dlabnkdv méds &v Tis yvoin Tous urn TaAnoi
AéyovTag, ei U mavu yeydAa Ta SiapépovTa £in,

For, concerning the other symbolaia, it is not very difficult to refute false witnesses:
for they bear witness against the one who made the transactions, a living and present
person; but, concerning wills (diaBrjkat), how would anyone recognize those not
telling the truth unless the difference is very great (§12)?

The speaker includes wills (Siafrkat) among cupBéAaia. There are several
explanations. If one translates cupBodAaia as ‘contracts’, one may infer that Isacus

considers wills to be types of contracts (Wyse [1979, 384] lists a few scholars who made

this conclusion). Wyse prefers the interpretation of those who “explain that cupBoAaiov

here does not mean a contract, but signifies either a legal transaction ... or an
instrument.” He feels the first interpretation is “nearer the truth.” Harrison, citing Wyse,

explains (1998, 150 n. 4) that oupyPBoAaia “has the very wide sense of ‘legal
transaction’.” The term oupPoAaiov is broader than ‘contract’ in this context. One

might translate it as ‘legal relationship’.
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E. Isaeus 5, On the Estate of Dikaiogenes

Before the present case was going to come into court, Leochares and
Dicaeogenes, the adoptive son of the deceased, asked those on the speaker’s side of the

dispute, to entrust the case to arbitration (diaita) and to put off the trial. They decided
on four arbitrators, two chosen from each side. They agreed (copoAoynoapev) to abide

by their decision and took oaths (§31). Leochares’ arbitrators had family ties to
Leochares’ side or were otherwise ill disposed towards the speaker of this oration.
kaiTol AloTeifng 6 ETepos TGV SlaiTN TV AccoXApEL UEV TV TOUT!
kndeoTns, EUos & ExBpos kal avTidikos €€ ETépov oupBoAaiwv: AnudpaTtos
5t 6 HeT auToU MvnoImToAéue TG ey yunoauéve AKaloyévny HETd
Aewxdapous N adeAgods.
And further Diopeithes, one of the arbitrators was a kinsman by marriage to
Leochares here and my enemy and opponent from other matters, symbolaia, and
Demaratos, (arbitrator) with him, was the brother of Mnesiptolemus, who provided
surety to Dikaiogenes (§33).
In the phrase € €Tépcwov oupPoAaicov, I take cupBoAaicov to be in opposition

to ETépwov (cf. Smyth 1984, §1272). This gives a translation, ‘from other matters,

symbolaia’. 1t tells us nothing about the symbolaia except that they arise from a separate
situation and that oupoAaia can give rise to enmity between the parties. The
translation ‘from other/different symbolaia’ (cf. LSJ II; Smyth 1984, §1271 a.) suggests
that the speaker considers the arbitration agreement or this matter in general to be a
oupBoéAatov, and the same analysis holds as was valid for Tév &AAwv ocupPoAaicov

in Isaeus 4.
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F. Isocrates 18, Paragraphe against Callimachus

Callimachus is prosecuting the speaker for an offence that occurred under the regime of
the Ten, an interim government that replaced the Thirty in Athens. One day when
Callimachus was carrying money, he came upon Patroclus, king archon under the Ten
and an enemy of his. Patroclus confiscated the money for the state (§5). The speaker
happened to be walking with Patroclus at the time. When the democrats returned to
Athens, Callimachus prosecuted Patroclus and Lysander (§7-8). He is now prosecuting
the speaker.
From what is reasonable (ék TGV eikdTwv §16), the speaker presents arguments
that Callimachus’ charge against him is untrue. For example, he argues it would make no
sense for the speaker to harm Callimachus rather than his own enemies.
O 8¢ mavTwv SewdTATOV, El TAV HEV UTTapXOVTwV £xBpddov und’ auvvecbal
undév’ nEicooa, TolTov 8E Kakdds TOLE ETEXEIPOUY, TTPOS OV OUDEV TTCOTTOTE
pot cupBoéAaiov éyéveTo.
What is most terrible of all is, if I thought right to defend myself against none of my
present enemies, but I undertook to do harm to this person, with whom I had no
symbolaion ever (§18).

A oupPoSAaiov is again a potential source of enmity.

The speaker appeals to the amnesty agreement (ouvBiikai) in defense. It is ill

advised to violate any ouvBfkail.
META TOUTwV Kal Ta oupPolaia Ta mpods Nuas autous Tolovueda kal Tas

1Blas éxBpas kal Tous kolvous TToAéuous diaAudueba



with these (synthekai) we make symbolaia with each other, and we put and end to
private enmities and public wars (§28).
Here oupPoAaua, listed before the dissolution of private and public enmities, may
possibly bring about positive associations between parties. These associations would
only be between private individuals. The rest of the evidence from oratory does not

suggest that the term cupBoAatov can refer to a treaty between states. We can have
already seen examples of cupBoAaia between private parties that are documented by

ouvbijkai (cf. [Dem.] 34.5; Dem. 37.10; [Dem.] 56.6, 11; Lysias 3.22-26).

G. Isocrates 20, Against Lochites

The speech is for the prosecution of one Lochites for assault. The speaker argues for a

severe penalty.

¢

v Eveka del mepl TAeioTou Tolelobal TaUTas TV SIKAV, Kal TEPL HEV TGV
&AAwv cupBoAaicwv ToooUTou TIHdY, GCOV TTPOOTIKEL TG SICOKOVTL
kopioaobBatl, mepl B¢ T UPpews, doov aToTeioas O Pevywv Tavoeohal

HEAAeL TTjs TTapouons &oeAyeias.
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For this reason one ought to take these suits most seriously; about the other symbolaia

impose as much of a penalty as it is fitting for the prosecutor to receive, but,
concerning hybris, impose the penalty that, paying, the defendant is likely to cease

from the present licentiousness (§16).

Here oupPoAaia must have a broader meaning than simply ‘contracts’ since the speaker

seems to include assault among the cupBoAaia. We must give cupBéAatov a more
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general meaning, as perhaps ‘legal dispute or transaction’ (cf. [Dem.] 50 and Isaeus 4,

above).

H. Lysias 5, For Callias

The speaker explains why he is making a supporting speech in defense of Callias. If the
penalty were other than death, then the speeches of others would have sufficed,
viv 8¢ pot Sokel aioxpov elval, KeAeUovTos Kai deopévou, kai pilou dvTos Kal
€uol Kal Ewds €0n TG maTpl, Kal ToAAGY oupoAaicov NIV Tpos dAARAous
yeyevnuéveov, un Ponbiical KaAAia
but as it is now it seems disgraceful to me, when he is requesting and begging, and he
is a friend to me and, while he lived, to my father, and when we have had many
symbolaia with each other, not to help Callias (§1).

We can conclude that cupBoAaia are types of legal relationships between people and

may lead to lasting associations.

I. Lysias 12, Against Eratosthenes; Isocrates 24, Plataicus

In Against Eratosthenes, Lysias envisions what would have happened to the
children of the democrats if the Thirty tyrants had won. The children remaining in
Athens would have been treated with hybris,

ol & émi Eévng Lkpd&OV av Eveka oupPolaicov édoUlevov épnuia TV
ETTKOUPNOOVTOV
but those in a foreign land would, because of small symbolaia, be in slavery bereft of

those who would help (§98).
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Isocrates uses a similar image in the treatise Plataicus. After the destruction of
Plataea by Thebes, a Plataean exile asks Athens for help, describing the misfortunes of
the exiles. Their parents receive unworthy sustenance in old age, and their children lack
suitable education. Furthermore they see

TOAAOUS UEV HIKPAIV Eveka cupBolaicov SoulevovTtas, &AAous & i
BnTtelav 1dvTas, Tous & Omews EkaoTol duvavTal Ta kab fuépav
Topifopévous

many in slavery because of small symbolaia, others going to theteia and others
obtaining their daily necessities in whatever way each is able (§48).%

In both passages, the cuyBdAaia involve unfulfilled obligations, such as debt.
According to Harris (2002b; 417, 419), theteia refers to debt-bondage, a condition lasting

only until the obligation is fulfilled. The legal status of the cupBoAaia would be guided

by the laws of the cities in which the exiles wandered.

J. Lysias 30, Against Nicomachus

The prosecutor anticipates the attacks that Nicomachus may use against him (§7)
and remarks that he thinks it terrible
€l HEV Trepl idicov oupPoAaicov &y wvifouevos oUTws pavepdds EENAeyXoV
aUTOV adikoUvTa, oud’ &v auTos NEiwoe TolalTa ATOAOYOUNEVOS
ATTOPEVYELY, VUVI BE TTEPL TV Tiis TTOAEWS KPIVOUEVOS OINOETAl XpTval Enol

KQTNyopddVv UV un dotvat diknv

3 Jebb comments (1962, 181 n.2): “Isokrates has borrowed this touch from Lysias Against

Eratosthenes (Or. XI1.) § 98, ikpéov av Eveka oupfoAaicov éSovlevov .)”
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if, in a struggle about private symbolaia, 1 [the prosecutor] were so clearly to show
that he [Nicomachus] was doing wrong, even he would not think it right that he
should be acquitted making such a defense, but now, on trial concerning the affairs of
the city, he thinks he ought not to pay the penalty to you [the people of Athens] since
I am accuser (§8).
In other words, if this were a dispute over private oupoAaia, Nicomachus would not
consider such a defense adequate; now, in a suit concerning Athens, such an attack on the
prosecutor should not prevent Nicomachus from paying the just penalty to the people.
Against Nicomachus is a speech for a public prosecution (Hansen 1999, 392).

Again, the orator makes a contrast between suits over idia oupoAatia and suits about

the affairs of the city such as the present lawsuit.

K. Isocrates’ Treatises

These compositions, written in the form of orations, were intended for reading

rather than delivery as speeches.

Nicocles, Areopgitcus

In Nicocles and Areopagiticus (speeches 2 and 7), Isocrates discusses the courts’

treatment of cupBoAaia. In Nicocles he recommends lawful treatment of cuuBoAaia;
In Areopagiticus, he explains how observance of oupoAaia allows the rich to help the

poor without fear.



Isocrates 2, Nicocles

This work is a didactic treatise written for Nicocles, king of Cyprus, about the
conduct of a king and management of the state. Among the precepts relating to the
treatment of those from abroad is

GTTao1 HEV TOls EEvols AoPaAf] TNV TOAW TTapeXe Kal TPOs Ta oupPolaia
VOUIULOV
Make the city safe for all foreigners and in reference to symbolaia observant of

law (§22).

Isocrates 7, Areopagiticus

This work is a political pamphlet written as a deliberative speech before the
Assembly of Athens (Jebb 1962, 202-3).

Isocrates recalls earlier times, under the state as constituted by Solon and
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Cleisthenes. There was harmony among etween the citizens (copovéouv), both in public

matters and private (§31). In particular, the rich and the poor had mutual concern for

each other’s well being. The poor did not resent the wealthy, and the wealthy, in turn,

did not fear to give financial backing to the enterprises of the poor. They leased farms at

moderate rent, they sent people to engage in trade and they provided the capital

(&popun) for other business (§32).

Because the courts strictly followed the law regarding cupBoAaia, the rich had

no fear of losing their money when they helped the poor.
ECOPLOV YAp TOUs TePl TAOV oUpPoAaicov KplvovTas oU Tals ETIEKEIaS

XpwuEvous, AAAG Tols vouols melbouévous



93

For they saw that those judging about symbolaia did not deal in reasonableness but
obeyed the law (§33).

The judges were angrier at the defrauders than the injured parties were.

vouiCovTas Six Tous &moTa Ta oupPolaia olotvTas ueillw PAaTTTecHal

TOUS TIEVNTAS TGOV TTOAAX KEKTNUEVCOV

considering that those causing symbolaia to be untrustworthy were harming the poor

more than they harmed those who possessed much (§34).
These ocupBoAaia are legally defensible transactions. Although Isocrates does not
discuss how parties engage in the oupoAaua, it is clear, at least, that those who provide
resources do this willingly. The oupyBdAaia described are lease of property, provision of
money to carry on trade (probably in the form of a loan) and provision of capital for
business (again, probably a loan). In each case, the one receiving resources would have a
financial obligation to the provider of capital (debt). In the case of lease, however, the
lessor would also have obligations, at least the obligation to allow the lessee access to the

leased property.

Panegyricus, Panathenaicus, Antidosis

While he acknowledges that cupBoAaia ought to be observed, Isocrates
distances himself from forensic oratory and asserts that he has chosen to write about
matters of greater importance to Athens and to Greece. In Isocrates 4.11 (Panegyricus),

distinguishing his own kind of oratory from that of the law courts, he objects that some

do not understand his writing and judge it by the standards of forensic oratory.



94

Ka{TOl TIWES EMITIHGIOL TEOV AOY oV TOIs UTTEP TOUs idlcoTas €xouct kal Alav
ATMKPIPwWHEVOLS, KAl TOoOUTOV SINUAPTNKACIY (OOTE TOUS TTPOS UTTEPBOATV
TIETTOINHEVOUS TTPOS TOUS AYGOVAs TOUS TPl TGV idicov oupPolaicwv
OKOTToUc1v

And yet some censure speeches that are highly finished and beyond the powers of
private persons (non-specialists), and they have gone so wrong that they examine
highly wrought speeches by reference to trials about private symbolaia (Isoc. 4.11).

Isocrates distances his writing from speeches about id1a oupoAaia for law courts. He
uses the adjective idia, not to distinguish these cupyBoAaia from any dnudoia
ouuPBdoAaia, but to distinguish oupPoAaia in general, all of which appear to be idia,
from the topics that he writes about, issues of importance to all of Greece.

In Isoc. 12 (Panathenaicus) Isocrates explains that despite his general good
fortune in life, he always lacked the strong voice and audacity so important in Athenian
politics (§7-11). Thus

€T TO PIAOCOPEIV Kal TTOVEIY Kal ypd@ewv & SiavonBeinv kaTépuyov, oU Tepi
TGV 18icov oupPBoAaicov oudt Tepl cov &AAol TvEs Anpoloty, GAA& Tepl TV
‘EAANVIKGVY kai BactAKGY Kal TTOAITIKEY TPAYUATWY

I took refuge in the pursuit of knowledge, toil and writing the things I thought, not
about private symbolaia or about the matters that some others speak foolishly, but
about Greek, kingly and political affairs (Isoc. 12.11).

It is in Isocrates 15 (Antidosis) that he distinguishes his kind of oratory from the

forensic at the greatest length.
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Isocrates 15, Antidosis

>upPdAaia stand as the prime example of a topic that Isocrates does not discuss

and the typical subject of forensic oratory. From this their potential to be legally
defensible is clear. Isocrates’ oratory is of a more elevated sort, however. It is about the
affairs of Greece and what courses she should take, not about private concerns.

Saying that Isocrates writes forensic speeches is like saying that Pheidias, who
made the statue of Athena in the Parthenon, a producer of figurines (§2). Before the
recent attack on his pursuits by an opponent in court, Isocrates thought it was clear that

TporpnUal Kal Aéyew Kal ypa@ev ou Tept TAOV 1dicwv oupBoiaicov

I have chosen to speak and write, not about private symbolaia
but about great subjects and matters of a kind that no one else would attempt except those
associated with him or those who wanted to imitate them (§3).

Isocrates writes the rest of the treatise in the form of a defense against a fictitious
sycophant named Lysimachus (§8). Lysimachus accuses him of teaching a speaking
style that gives students an unfair advantage in court (§30). Isocrates denies that he has

had any concern with the courts. In his arguments, the word cupyBéAaiov stands, by

synechdoche, for the entire subject matter of forensic oratory.

Isocrates argues that his behavior is inconsistent with a concern for this type of
oratory. All people, he begins, spend their time in what they elect to gain their
livelihood (§47).

TOUS MEV Toivuv &TO TAV oupPoAaicov TAV UHeTépwv CdvTas Kal Tis Tepl

TaUTa TpayuaTeias o1t av pdvov ouk év Tois dikaoTnpiols oikoUvTasg
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Therefore you would see those who have their livelihoods from your symbolaia and
the business connected with them all but living in the courts (§38).
But no one has seen Isocrates in councils (synedria), occupied with pretrial hearings
(anakriseis), at the law courts or in the presence of the arbitrators.

According to Lysimachus, Isocrates has received many gifts from Nicocles, king
of the Salaminians. But how is it believable, says Isocrates, that Nicocles, a king who is
the judge of disputes, gave the gifts so that he could learn to plead cases.

€€ OV auTOs oUTOoS elpnke, Padiov kaTapabelv 3Tt TToppd TGOV
TPAYUATEIV EIH TAOV TEPL TA OUPPOAaIa Y1y VOuEvwoV

From what he himself (Lysimachus) has said it is easy to understand that I am far
from the business that arises in connection with symbolaia (§40).

Isocrates could most quickly persuade the listeners of his to change their view of
him as a forensic orator

el Tis Upiv émdeifele pun ToUTWY TGV TPAYUATwWY HabnTds pou yryvouévous
@V O KaTNyopos eipnke, UNdE TTept Tous Adyous dvTa e Selvdv ToUs Trept
TAV 1dicov cupBoAaicov

if someone should show you that my pupils do not study the matters that my accuser
described, nor indeed am I clever concerning arguments about private symbolaia
(842).

There are many kinds of non-poetic discourse, according to Isocrates, and he lists
some of them. Discussing his own type of writing he says,

elol Y&p TIes Ol TAOV UEV TTPOEIPTIHEVCOV OUK ATTEIPLOS EXOUCH, YPAPELY OE

TponpenvTal Adyous ou Tepl TAV 1dicwv oupyBoAaicwov, aAN ‘EAANvIKoUs kal
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TOAITIKOUS Kal TTavnyupikous, oUs GTavTes Gv priocaiev OUOIOTEPOUS Eival
TOI§ UETA HOUOIKTS Kal pubucov meTroinpévols 1 Tols év dikaoTnpicy
Aeyopévols
For there are some, not experienced in the aforesaid (kinds of discourse), who have
chosen to write speeches, not about private symbolaia, but Greek, political, panegyric
speeches, speeches that all would agree are more like those with music and rhythm
than those spoken in the court (§46).
Some criticize the study of philosophy, saying it corrupts students (§215-223).
Isocrates argues that students do not sail to Athens from far away places such as Sicily
and Pontus and pay money in order to be corrupted (§226). Some of the critics are aware
that the foreign students and their teachers are the least meddlesome, quietest people in
Athens, that they live frugal, orderly lives, and they
TV Adywv émbupolvtas oU T i Tols idiots oupBoAaios Aeyouéveov
OUdE TAV AUTTOUVTWV TIVAS, GAA TGV TTapa Tao avBpcdmols
EUSOKIUOUV TV
desire discourse, not that spoken in reference to private symbolaia or causing pain to
anyone, but the discourse that is highly esteemed among all people.

Nevertheless critics attack them, saying that the goal of their practice is unjust gain in

lawsuits (§228). The idia cupBdAaia of §228 need not refer specifically to contracts.

They could reasonably stand for the entire subject matter of private lawsuits

(Bikat idiat).
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Although no art has been found that will produce virtue and justice in those who

are bad by nature (§274), nevertheless a student who was eager to speak well would

become a better person (§275).

TPATOV UEV YApP O AEYEV 1] YPAPEWY TTpOaIpoUpEVOs Adyous aious émaivou
Kal TIUfiS OUK 0TIV OTTws TromoeTal Tas UtoBéoels adikous 1) HIKpas 1) Tepl
TGOV 1dicov oupBolaicov

for, first of all, it is impossible that one choosing to speak or write words worthy of
praise and honor will make a hypothesis that is unjust, petty or concerns private
symbolaia (§276).

The leaders who made Athens great excelled, not only in high birth and

reputation, but also in thought and speech (§308). Bearing this in mind,

eikOs Upas evBupoupévous UTEp pEv ToU TARBous ToUTO OKOTEY, OTTwS v
Te TOI§ &y&O! Tols TMEPL TAV oUpBoAaicwv TV dikaiwv Teu§ovTal kal TV
EAAV TGV Ko peBéEEouat

it is reasonable for you to consider the following, on behalf of the multitude, how in

trials concerning symbolaia they will come upon justice and share in the rest of the

public life of the city (§309)
but, on the other hand, Athenians should love, honor and care for those prominent by

nature and by practice and those eager to become like them.

Helen, Against the Sophists

In Isocrates 10 (Helen), Isocrates criticizes teachers who concern themselves with

useless disputation.

Tols 8¢ TaIdeVEIV TTPOCTIOIOUNEVOLS &ELloV EITIMAY, OTL KATNYOPoUst HEV
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TGV £l Tols 1dlois oupBoAaiols eEaaTwovTwv Kal un dikaicws Tols Adyols
XPwWHEVWY, auTol & ékelveov delwdTepa Tololotv
but it is right to censure those claiming to teach since they denounce those deceiving
in private symbolaia and using words unjustly, but they themselves do worse than this
(§7).
For the one group causes loss (¢{nuicoocav) to others, but these harm their associates
most of all.

There is no other information about the cupBdAata, but the language (dikaicos,
éCnuicooav) suggests a court setting in which speakers profess to speak justly, and
unsuccessful defendants pay fines (Cnuiat).

In Isocrates 13 (Against the Sophists), Isocrates criticizes teachers of philosophia
for making extravagant and impossible claims (§1). First of all, what they profess to
teach, the conduct in life that will make their students fortunate, is much more valuable
than the fees they charge (§3). Most ridiculous of all, they require the students who will
learn justice to deposit their fees with third parties who have never received their
instruction (§5).

ToUS pEv yap &AAo Tt Tadevovtas Tpoorkel diakpiBoiobal wept TGOV
BlapepdvTwov, oUdEY Yap KLAUEL TOUs Tepl ETEPA DEWVOUS YEVOUEVOUS T
XPNOTOUS eival Tept T oupPoiala

For it is fitting that those who teach something else make careful examination
concerning their interests, for nothing prevents those who have become clever in

another subject from being dishonest about symbolaia (§6).
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But what sense does it make, he asks, for those who produce virtue and temperance in
their students not to trust them most of all? Surely they who are noble and good
concerning others will do no wrong concerning those who have made them as they are.

The cupPoAata represent transactions between teachers and students. As for

their contractual status, presumably the choice to receive and give instruction is

voluntary. Isocrates does not indicate the legal position of these oupoAaia. On the
other hand, Isocrates associates adherence to cupyoAaia with Sikaitoouvn, a word that
suggests a legal context. The related noun, 8ikn, means both ‘justice’ and ‘lawsuit’, and
the associated adjective, dikalos, often refers to a litigant’s plea or the conditions of a

contract in forensic speeches.

(iv) Conclusions

A. 2vpPBdAaia Described in Detail

When an oration describes a oupoAatov in detail we can make the following
conclusions. Outside of maritime commerce, cupBoAaiov can either be translated as

‘contract’ or, less frequently, ‘debt’, i.e. money owed (as in Isoc. 17.19, Lys. 17.3, Dem.

32.8 or, in a passing reference to oupBéAaia, Andoc. 1.88 [Tédv idicov cupBolaicov
ai mpagers eiev]). The oupBéAaia of Lysias 3 and Dem. 37 are documented by
ouvbikal.

In the context of maritime commerce, the word symbolaion means ‘contract’.
This is particularly clear in [Dem]. 33, 34, 35 and 56. When used with the word

ouyypar, cupBoAaiov refers to a contract and ouyypa@r, its documentation. The

law provided legal process for disputes involving oupoAaia that were documented by
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ouyypagai (Dem. 32.1) and thus supported the continued use of the term oupoAaiov
with ouyypaen. We do, however, sometimes see ouvbijkat for the documentation of a
maritime contract (as in [Dem.] 56.6 and 11. See the section on cuvBijkat). For

maritime contracts, agreement alone would not be enough for legal defensibility under
the law of Dem. 32.1 (cf. also 33.8).

Ending a cupyBdAaiov ends legal liability, as litigants in some of the paragraphai

maintain ([Dem.] 33, 34.3 (Phormio’s assertion) and Dem. 37). Speakers mention a

formal release from all claims in [Dem.] 33.3 and Dem. 37.1 as ending their cupBoAaia

or the destruction of the documentation for the symbolaia as in [Dem.] 33.12 and [Dem.]
34.31.

[Demosthenes] 50 presents a situation in which the translation, ‘contract’ for
oupPBoAatov, would be inappropriate. Apollodorus begins the speech by calling his

dispute with Polycles a cupBdAatov, but they have made no agreement or negotiations

with each other. Only a general idea such as ‘legal dispute’ would fit the situation.
There are other cases in which the translation ‘contract’ is questionable, most occur in

brief comments on cupoAaia occurring in orations about other topics.

B. Passing References to cupBéAaia

When there are only passing references to oupyoAaia, some observations can
still be made. ZupPoAaia may be a source of enmity or serve as an excuse for violence

(Dem. 47.63-64, Is. 5, Isoc. 18.18, cf. Lysias 3.26), but they may also lead to long term
relationships (Lysias 5.1). Isocrates explains in Areopagiticus (Isoc. 7) that, when the

courts recognize the legal obligations of oupBoAaia, the rich have no fear of providing



102

resources for the enterprises of the poor. On the negative side, financial assistance
formalized in cupBodAaia could lead to temporary or permanent enslavement (Lysias 12,
Isoc. 24).

We defined contracts to be legally defensible agreements. To what extent are
oupBéAaia contracts? Private cupBoAaia are the topics of forensic oratory and hence
connected with the law courts (Isoc. 4 and Isoc. 15). Furthermore, cities ought to observe
the law in their handling of oupoAaia, according to orators (Dem. 18.210, Isoc. 2.22).
Consequently oupuBdéAaia are at least potentially legally defensible. There is no
emphasis on agreement, however. We might assume that there was agreement between
the parties when a oupoAatov involved providing resources for various purposes (Isoc.
7) or services such as instruction (Isoc. 13), but in the case of an assault of one person on
another (Isoc. 20) this is unwarranted.”® Also, it is not clear that a testator’s will results
from agreement (Isacus 4).

We have already noted that the dispute between Apollodorus and Polycles (Dem.
50), although called a cupBoAaiov by the prosecutor, involved no agreement. It
involved a financial obligation of one person to another occasioned by negligence.
Again, the man who is prosecuting Lochites for assault calls their relationship a
oupBoAatov (Isoc. 20). A will is a cupBdAaiov in Isacus 4. When an orator describes
the subject of a legal dispute as a cupBéAaiov, the word usually refers to a contract, but

especially in brief references it may indicate a more general legal relationship, an

36 In fact Kussmaul disassociates the word symbolaion from the idea of agreement. The word

symbolaion “ruft nicht den | Gedanken an eine Einingung hervor” (1969, 26-27).



103

obligation, dispute or transaction.”” A oupPoAatov between parties in this broad sense

is a relationship governed by law, a relation that can lead to litigation. It is reminiscent of
the obligatio of Roman private law™® (see ‘Idea of Contract’ in the introduction), and, as

with the obligatio, litigation arising from oupBoAaiov is part of private law.

C. Public / Private Distinction

Some orations refer to idia cupBoAaia [Andoc 1; Isoc. 4, 10, 12, 15, 17; Lysias
30]. InIsoc. 17.57 we learn that the Bosporan authorities gave judgments of idia
oupPBoAaia that are favorable to Athens. Isoc. 10.7 refers to people who criticize those
who deceive in private oupBoAaia. Elsewhere the adjective, idia, appears with
oupPBoAata when there is contrast between idia cupBoAaia and something else.
Andocides 1 and Lysias 30 compare trials concerning idia oupBéAaia to criminal cases.
‘181 oupBOAaia are the typical concerns of private lawsuits, or possibly any private
dispute may be termed a ouyBoAaiov (cf. Dem. 50). In Isocrates’ treatises, idia
oupPBoAata are the typical concerns of forensic oratory. Isocrates does not distinguish
public and private lawsuits. The adjective idia serves to distance the subject matter of

Isocrates’ political orations from the relatively trivial concerns of forensic oratory.

37 In Kussmaul’s view (1969, 27), the word symbolaion “bezeichnet eine rechtliche Bindung, aber,

anders als ouvBTjkati, nie eine Norm oder einen Text.” Hopper (1943, 38), considering the term
EunBSAaios in Thucydides, notes that the word EupBoAaiov “can have a much wider sense” than just
‘commercial contract’.

38 The Romans made a distinction between public and private law (Nicholas 1962, 2). Hopper

implies to a connection between cupBoAaia and obligationes. A oupBSAaiov “is, among other things, a
ouvdAAayua, signifying an ‘association’” (38), by Hesychius’ definition. Hopper (1943, 38 n. 44 citing
Lee CQO 31 [1937] 131) points to a correspondence between obligationes and cuvaAA&yuaTa.
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The adjective idia does not distinguish some cupBdAatia from others (this is not
a ‘particularized’ use of the adjective). We find no mention of dnudoia cupBdAaia.
The adjective seems rather to distinguish disputes about cupBoAaia from some other,

different concerns (a ‘generic’ use of the word).*

The word oupPoAatov never refers to treaties in oratory. The related adjective
EuuPdAaios apparently appears in Thucydides (1.77.1).*° In a passage that has caused
scholars much difficulty (Hopper 1943, 35), Thucydides discusses Athens’ handling of
EuuBSOAaian dikat with her allies (EAacooupevol yap év Tals EuuBolaials Tpos
Tous Euppdaxous dikais ‘[the Athenians] worsted in xymbolaiai dikai with their allies’).
Some derive the adjective EuuBoAatios from EupBoAaiov (i.e. cupBéAaiov) so that
EuuBoAaiat dikat are lawsuits relating to EupBoAaia. Others believe that
EupPoiaiar dikat refer to lawsuits regulated by treaties (Hopper 1943, 50). The term
for this would be dikat amd EupBoAdov, substituting a xi for a sigma. According to
MacDowell (1986, 220-21), Sikat amd cupBoAdov are “treaty cases,” lawsuits governed

by treaties “specifying different legal procedures and penalties” for disputes between

citizens of two different states (MacDowell 1986, 220-21).

D. Location of the word cuppoAatov in Orations

In suits concerning the violation of a cupoAatov, the word appears in the

introduction (prooimion), specifically at [Dem.] 56, Isoc. 17.2, Isoc. 21.2, Lysias 17.3

39 Milman Parry (1987, 145) contrasts particularized, ornamental and generic epithets in Homer.

40 Cobet amends the text so that the adjective is EupPoAinaials instead of EupBoAaials (both in

dative plural) (Hopper 1943, 38 n. 34).
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and Dem. 50.1. While the suit of Dem. 37 concerns more than the violation of the

oupuPBoAatov, the beginning of the defense focuses on issues relating it. In Lysias 3, a

trial for “wounding with intent to kill” (Carey 1998, 88), the discussion of the

oupBoAatov in §26 does not directly address the charge of the prosecution. Similarly

Dem.27 concerns general mismanagement of an orphan’s estate not only the loan to
Moiriades of §27.

In the four Tapaypan procedures related to maritime commerce, the word
oupuBoAatov appears in the prooimion in reference to the laws providing for maritime

lawsuits.

E. Notes on the Greek

2upBSAaiov commonly appears in the following constructions:

e ouyPBSAaiov with dative of one party to a transaction and pos + other party of the
transaction. Sometimes the dative above is missing.

o Tepi with cuyBoAatov in genitive or accusative.

e It appears a couple of times each with év, émi and €veka, and once each with
¢€, utrép and &To.

It appears most commonly with the verbs eiui, ylyvopat and Toléopat.
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4. 2wvbrikn / owbiikai

(i) Introduction

There are 245 instances of these words in the extant orations of the ten orators
(not including possibly forged documents in orations, Dem. 18 and [Dem.] 35.14,
fragments, and an epistle). The word cuvbijkai, or much less often the singular,
ouvBrkn *!, appears in discussions of contracts; agreements between states (treaties); the
amnesty agreement of 403 between the supporters of democracy and the supporters of
oligarchy in Athens; and finally, rarely, in other contexts in which the usage appears to be
metaphorical. The last category includes allusions to laws, decrees or agreements as
ouvBiikal.

We may divide up references into allusions to ideas or stipulations abstracted
from any document in which they may be written (‘abstract’ sense—idea considered
separate from any documentation) or, alternatively, to the physical form, if any, of the
documentation (‘concrete’ sense). This essay will call attention to these distinctions as

well as the question of whether the cuvBfjkai can lead to legal action.*”

(ii) Contracts

In this category, I consider ouvBfikal involving two or more parties, where no

party represents a state government. [Demosthenes] 25 describes a hypothetical situation

4 Kussmaul (1969, 72). The singular, ouvBnkn, appears 5 times in the ten orators, only twice in a

discussion of contracts (Isoc. 17.25, 26).

2 Kussmaul (1969, 62-71) has a detailed discussion of the instances of the word in Athenian private

law.
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in which ouvbfjkal would be used. In the other orations of this section, the speakers
describe actual ouvbikan, at least, to the extent that they are being honest.
A. [Demosthenes] 25 and Lycurgus 1: Hypothetical and Concrete
Examples
[Demosthenes] 25

> uvbBijkai provide evidence of a legal obligation as the speaker of [Dem.] 25

(Against Aristogeiton 1) says, describing the hypothetical case of a loan under litigation
(§69). When one person sues another for not repaying a loan, he says, it would be

shameless for the accused to deny the loan if cuvbiikai have been deposited (with a third
party) and mortgage pillars (Opot) are standing on the land (el pev épaivovd o Te
ouvBiikatl kab’ &g édaveioaTo keipeval kal ol TeBEvTes Spot EoTnkdTes). Without

these, it is the accuser’s claim that would seem shameless to the dikasts.

In combined concrete and abstract usage, the ouvbikal are a document deposited
with someone (keipevat), and the stipulations in the document govern the loan

(kab’ &g édaveioaTo). The intent of legal defensibility is clear.

Lycurgus 1, Against Leocrates
Lycurgus 1.23 describes ouvbiikat for a debt. The ouvbijkat are similar to those

described in [Dem.] 25. Leocrates, who had moved from Athens to Megara, asked his
brother-in-law, Amyntas, to buy his slaves and house in Athens for a payment of 1 talent.
From these assets he was to pay Leocrates’ creditors, discharge his eranos loans and
finally to return the remainder of the money to him. Amyntas sold the slaves for 35

minas to Timochares, another brother-in-law. Timochares, however, did not have the
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money. Consequently he made ouvBijkai that he deposited with one Lysicles and paid 1
mina per month in interest on the loan (ocuvbnkas TToiNoauevos kal Bépevos
Tapa AuoikAel piav pvav tokov épepe §23). The ouvBijkal acknowledge

Timochares’ future obligation to pay the debt. Lycurgus has them read to the court as
evidence.

We again find references to the physical form of the ouvbfikat (cuvbrkas
Troinodauevos kal Béuevos) and its written contents. Since Lycurgus mentions no
litigation resulting from the ocuvBfikai between Amyntas and Timochares, the oration

gives no evidence of the legal status of the ouvBijkal.

B. 2uvbiikai connected with the Cause of Litigation

In some orations, because of their connection with the complaint of the prosecutor

and with extant law, it is clear that the ouvBfikal were meant to record legal obligations

and hence contracts.

[Demosthenes] 56, Against Dionysodorus—A Maritime Loan

In [Dem.] 56, Dionysodorus is being sued for nonpayment of a maritime loan and
other aspects of an agreement made with the prosecutor. The word ouyypaen is
generally used for the documentation of the agreement, but the word ouvBfjka appears

twice (§6 and §11). The meaning ‘points of agreement’ suits the contexts in which the

word ouvBiikai appears. The speaker, Darius (Carey and Reid 1985, 195), describes
writing the documentation for the loan (cuyypagnv éypayavTto §6). He goes on to

say that Pamphilos was written as a lender in the ouv6ijkat (év pév oUv Tais
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ouvbrikais daveloTns éypaen TTaupidos outooi §6). When Darius subsequently has
the documentation read in court (§6), he calls it a cuyypa@n. The word
€ypa@n supports a combined abstract and concrete sense of the cuvbfijkat in that it

conveys both the physical document and the contents of the writing—that Pamphilos is
the lender. The point of this comment is that the speaker, Darius, although having a share
in the loan (§6) is not written in the documentation.

Supporting the interpretation ‘points of agreement’ for cuvBfikai, when Darius

and Pamphilos (§11) discovered that Parmeniscos, Dionysodorus’ partner, sold the grain
he purchased in Rhodes rather than bringing it back to Athens as agreed, they went to
Dionysodorus to complain that this violated their arrangement. They expressly declared

in the ouvBfikal that the ship should put ashore nowhere else than Athens

(Brappndnv nudov dioploapévwv v Tals ouvnkals Omws 1 valds undaudoe
kaTatmAevosTal &AN’ 1 eis "ABnvas). This is a more abstract usage of the noun in that
it refers to the contents of the writing (év Tals ouvbnkais).

There may be a legal reason to use ouvbijkat in §11. According to Darius (§10),
his opponents sold the grain in Rhodes, in disregard for the ouyypagn and the penalties
they wrote (ouveypdawavTo) into it. He uses the verb corresponding to the noun
‘ouyypagn. Using the verb corresponding to ouvbijkai, he complains that they

violated the law that shipowners and passengers must sail to whichever port they agree
(ouvbBdvTal).
KQTAPPOVNOAVTES UEV TT|S OUYYPPaAPTis, @ &vdpes dikaoTal, kal TGV

EMTIMICOV, & OUVEYPAYaVTO aUTol oUTol Kab’ auTdov édv Ti
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TapaPaiveotv, KATAPPOVNCAVTES OE TEV VOUWYV TAV UUETEPWV, Ol
KEAEUOUOL TOUS vaukArjpous Kal Tou EmMPaTas TAEW €is O TL v
ouvbvTal éuodplov

Thinking little of the syngraphe, dikasts, and of the penalties which they themselves
wrote against themselves if they violate something and also thinking little of your

laws that prescribe shipowners and passengers sail to whichever port they agree

(§10).
The laws of §10 are “otherwise unknown,” according to Carey and Reid (1985, 214).

The verb, ouvBévTal, in §10 prepares the way for ouvBiikat in §11. If a form of
ouykelpal appeared in the law, the ouvBfikat in §11 would reinforce the legal
connection. It would also explain the appearance of the participle of ouykeipal in the
phrase TO ouykeipevov eumopiov (§34, 37) when the speaker repeats the point that

Parmeniskos did not go to the agreed port.

[Demosthenes] 34, Against Phormio—Two Zuvbijkal

[Dem.] 34 (Against Phormio) was written for the defense in a Tapaypagn

procedure initiated by Phormio to block a suit for nonpayment of a maritime loan. The

word ouvBfikai occurs three times.

The first time, it refers to the stipulations of the loan to Phormio whose

documentation the speaker, Chrysippus, usually calls a cuyypaen (§5). Chrysippus
addresses Phormio’s use of the Tapaypagrn procedure. He says Phormio is using the
argument that there is no longer any oupyéAaiov with Chrysippus because he has done

nothing outside of those things written in the cuyypa@n (Tremoinkéval yap oudev
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€€ TV €v Tij ouyypagi) yeypauuévwy §3). To this, Chrysippus responds that the
laws prescribe a defense in a regular trial rather than a Tapaypaen if someone
acknowledges that there was a ouyBéAaiov and maintains that he has done everything
agreed (¢av 8¢ Tis yevéoBau pev SpoAoyfy, auioPnTi) 8¢ cos TAVTa TMETOINKEV

Ta ouykeiyeva) (§4). In fact, he continues, his opponents make this admission. They
admit having borrowed money and having made ouvbikai of the loan

(Baveicaobal pev Ta xprjuaTta SpoAoyolol kal ouvbrkas Toimoactal Tol
daveiopaTos §5).

Chrysippus links the word ouvB7jkan with the idea of agreement by the
arrangement of sentences. The wording of §5 (ouvbrkas TToimoacBat) parallels that of
§4 (Tremoinkev T& ouykeipyeva). The agreement (T& ouykeipeva) formalized by
ouvBijkau is clearly meant to have legal force since it is the basis for Chrysippus’ case.
We know that the ouvBfjkan are written because, Chrysippus mentions written
documentation (the ouyypaon of §3).

In its next appearance (§18) ouvbijkai refers to a different agreement, an

arbitration arrangement.
peAAovons B¢ Tiis Sikns eioiéval eis TO SIKACTNPIOV EBEOVTO THAV EMTPEYAL
Twi: kai NUETs EmeTpéyauey OeoddTw icoTeAEl KaTd ouvbnkas.
But when the suit was about to come into court he begged us to entrust it to someone,
and we entrusted it to Theodotus an isoteles in accordance with ouvbijkai.

The ouvbikai mentioned here refer to a new arrangement and not the one of §5.

The word ouvBiikat appears in an abstract context (kaTa ouvbnkas) referring to the
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contents of an agreement rather than the writing. The ouvBfjkai govern the conduct of
the arbitration. It is clear that they result from agreement since §18 indicates both parties
intentionally went into the arbitration. Determining the legal force of the arbitrator’s
decision is more difficult because Theodotus refused to make a judgment and instead sent
the case to court (§21). We learn that he swore an oath since the speaker says he
dismissed them rather than judge in favor of Phormio and break it ( iv’ aUTOs
UT) ETTIOPKT|OELY).
Finally, the word cuvbijkai occurs towards the end of the speech:

ToU ugv ouv daveloal NUAas Ta xpriuata af Te cuvbijkal kal auTds oUTds ECTI

HAaPTUS

The synthekai and he himself are witnesses that we lent the money (§46).

The usage of the word ouvBtikat suggests both a material written object able to
serve as evidence (L&pTus) and the ideas embodied by them (ToU pév oUv Saveicat
NUES T& XPTIHATA).

Whether ouvBiikaut refers here to the documentation of the maritime loan, usually
called a ouyypa@n, or the arbitration agreement is unclear. One could argue for either
interpretation and maybe both are meant. The ouyypagn that would provide evidence
for the loan was called ouvBiikat in §5. In the two paragraphs before §46, however, the
speaker discusses the arbitration, for which there were other ouvBiikat. The ambiguity in

choice of contract words brings in both situations.
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Hypereides 3, Against Athenogenes—Purchase of a Business

The speaker, Epicrates, made an agreement with Athenogenes to buy his perfume
business and his slaves. The terms of the sale were written in a document described
alternately by the words ypauuaTeiov and ouvbiikal. Epicrates wanted to buy the
freedom of a slave boy with whom he was enamoured, but Athenogenes, the owner of the
slave, convinced him to buy the boy, his father and brother, as well as the perfume shop
that they ran. Epicrates was to take responsibility for any indebtedness of the shop (§5-
6).

Athenogenes writes on a tablet (ypaupaTeiov) the (additional) concessions that
the speaker had made (TrpoccopoAdynoa) (§8), and he reads aloud what he wrote.
Epicrates refers to what Athenogenes reads, the contents of the agreement, as ouvBfikai

(abstract use of the word).

3 ’

noav 8¢ atTtal cuvbijkal Tpods EuE

These were the synthekai with me (§8)
The handling of the document invokes the physical form of the ouvBfjkat (concrete
usage).

onuaivetal Tas ouvbrkas eubus év i [alU[T]f oixia

The ouvbijkai are immediately sealed in the same house (in which their meeting took

place) (§8).

Another person, one Nikon, possibly the guarantor, was written into the

agreement with the speaker, and the document (ypauuaTeiov) was deposited with a

third party (§8-9).
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The ouvbijkal are meant to represent a legally defensible agreement, and the

speaker has them read to the court (§12).

[Demosthenes] 33 and Isocrates 17—Lost or Faslified ZuvBijkai

[Demosthenes] 33, Against Apatourius

In [Dem.] 33, the word ouvbijkai refers to the documentation
(YpayavTes ouvbnkas §14) of an arbitration agreement. The document, also described
as a ypaupaTeiov (§18 and §37), specified the way a dispute between Apatourius and
Parmeno was to be arbitrated. Although the documentation has now been lost, the legal
conflict of the trial concerns the question of what the ouvBfjkat stipulated.

The speaker alleges that the ouvbiijkat appointed three arbitrators and one surety
each for Apatourius and Parmeno (§14-15). They deposited the cuvBiikat with

Aristocles, one of the arbitrators (§16).
OTL pév éTéBnoav ai ouvBikal Tapd "ApICTOKAEL KAl 1) ETTITPOTT) £yEVETO
DokpiTw kKail "AploTokAel kal €uol, ol eiddTes TalTa HEHAPTUPTIKAGCIY UMIV.
That, on the one hand, the synthekai were deposited with Aristocles and the
arbitration belonged to Phocritus, Aristocles and me, those who know these things
have deposed for you (§16).

The verb ouvTiBepanl, rather than SpoAoyécw, describes their determination of the details

of the ouvBikai (cuvéBevto év Tals ouvbrikais and cuvBéuevol &t Talta) in §15.

ouvTiBepat can mean ‘agree’ (LSJ II), a usage we see for the passive (ouykeipat) in

§18.
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A dispute arose about the contents of the cuvbiikail when Apatourius claimed that
Aristocles was the only arbitrator empowered to judge the case. The purpose of the
others, he said, was only to help the parties reconcile (§17). Parmeno asked Aristocles to
produce the ouvBiikat and they agreed on a day to meet. On the agreed day
(Trv Népav TNV ouykelpévny), however, Aristocles made the excuse that his slave had
lost the ouvBiikai (§18). Then Aristocles made a judgment against Parmeno in his
absence

The ouvbiijkau fit the criteria for the documentation of a contract (§14 and §22).
First of all, the description of how the arbitration began shows that it resulted from
agreement (§14).

EVECTNKUIGOV & aUTOlS TAV BIkGV TEIOBEVTES UTTO TGV TTApOVTwV
EIS ETMTPOTIT|V EPXOVTAL
when legal proceedings had started, they were persuaded by those present to go to
arbitration ( §14).
Also, the charge in the present case is that the ouvBTijkat made the speaker

Parmeno’s surety for any fine Parmeno had to pay (§22), a charge the speaker denies
(§23).
Kapol dikaleTal, EMPEpwv aiTiav cs avedeEaunv EKTEIOEW, €l TI KATAYVWOoB
ein ToU TTapuévovTos, Kai pnotv éyypagijval eis Tas cuvbrkas eue EyyunTnv
He is prosecuting me, bringing as a charge that I took it upon myself to pay in full, if
there was any judgment against Parmeno, and he says that [ was written into the

synthekai as a guarantor (§22).
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The litigants thus treat the ouvBiikai as a record of the obligations, but they do
not consider them the cause. Although the documentation has disappeared, the speaker
never questions that the agreement must be honored.*® The argument is based more on
principle than on technicalities, in this case, the principle that agreements should be

honored. We have references both to the physical treatment of the ouvBfikai (writing,
depositing) and abstract references to the terms of the agreement.
Isocrates 17, Trapeziticus

In Isoc. 17, the speaker, a man from Pontus, is suing the banker, Pasion, to
recover money he says he deposited in Pasion’s bank. When he asked for the money
back, Pasion said that he could not pay him at the moment (§9, §18). Pasion finally
agreed to repay the money, but he wanted to avoid the public attention of repayment in
Athens, and so he agreed (copoAdynoev) to sail with the speaker to Pontus and repay the
money there. In the event he did not pay, he agreed to entrust arbitration to Satyrus, the
ruler of Pontus (§19). They wrote up cuvbijkal to this effect.

TaUTa 8¢ oUyypAayavTes Kal avayayovTes eis akpdmoAv TTupwva Pepaiov
&vdpa, eibicuévov eloTAeiv eis TOV TTévTov, Sidopev alTé PUAGTTEY TAS
ouvBnkas, TpooTaEavTes aUT, £av UEv SlaAAay ey TTPOS TUAS aUToUs,
KaTakaUoal TO ypaUUATEIOV, €l 8¢ urj, ZaTUpw atmodolval.

Putting these things in writing and leading up to the Acropolis Pyro, a Pherian man
accustomed to sail to Pontus, we give him the synthekai to save, telling him, if we

reconcile with each other, to burn the tablet, but if not, to give it to Satyrus (§20).

“ To the litigants, the documentation of the cuvBfikat is not dispositive. Its existence is not required

for the legal effect of the transaction. (Kussmaul [1969, 4 n. 1] defines the term ‘dispositiv’.)
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Subsequently the speaker and Pasion disagreed about the contents of the
document. Pasion directed that the document be opened

(&Gvolyew T ékéAeve TO ypauuaTeiov) before witnesses and it was found to say that

Pasion was released from all claims. The speaker asserts that Pasion falsified the

document (Sia@beipel TO ypaupaTeiov) (§23).

The speaker sometimes uses the singular, ouvBrikn, for the same document:
€didopev TG E€vep TN ouvbnknv §25, ouvbriknv Toinodauevov §29.

As described by the speaker, the cuvBTikal were based on agreement. (Pasion
agreed [copoAdynoev] to repay the money [§27, cf. 31, 51].) Regarding the jurisdiction
of the ouvbikal, legal proceedings were to take place in Pontus, not Athens. Instead of

going himself to Pontus, however, Pasion sent Kittus, identified by the speaker as a slave.
When presented with the case, Satyrus thought it improper to give judgement on

oupPBoAata made in Athens, especially as Pasion was not present (§52). The contents of
the ouvbiikal ended up becoming an issue in the present lawsuit, held in an Athenian

court.

Regarding the usage of the words ouvBfikat/ouvBnkn, there are concrete
references to the physical document (§§20, 25), but ypauuaTeiov also appears in this

context (§§20, 23, 25). Slightly more common among the passages containing

ouvBikal/ouvBrkn are abstract references to the obligations contained in the document,
often in the context of creating them, e.g. in the phrase ouvbnkas Troieouat (§§ 26, 29,

30, 33). In the speaker’s argument against Pasion’s version of the document, for

example, we have:
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aAAa BfjAdov 81 TaUTas Tas ocuvbnkas eéoinodued’ cos UtroAoiwv dvtwv
MUV €T1 Tpayu&Twv, Tepi v €del TOUTOV TPOS EUE KATX TO yPAUUA TEIOV
diaAvoacHat.

But it is clear that we made these synthekai because there remained business for us
concerning which he had to make a settlement with me in accordance with the
grammateion (§26).

Notice that there are also abstract usages of the word ypauuaTeiov in the

oration.

Demosthenes 36 (For Phormio) and 45 (Against Stephanus 1)

Dem. 36 is a supporting speech for a mapaypagr brought by Phormio, a former
slave of the banker Pasion, against a suit by Apollodorus, Pasion’s son. The word
ouvBikat refers to a written lease through which Phormio rented a bank and shield
factory from Pasion. The lease is part of the evidence for the case:

AvayvwoeTal Tas ouvlnkas, kab’ as épiobwoe TTaoiwv Thv Tpamelav
ToUTe Kal TO &oTSOTMYyEIoV

[The clerk] will read the synthekai in accordance with which Pasion leased the bank
and the shield factory to him (§4).

There is no direct allusion to the intent or agreement of the parties writing the
ouvBijkai, but there are some indirect indications. Since Phormio was no longer Pasion’s
slave when Pasion leased the bank and shield factory to him (§4), Phormio could have a
choice in the rental. Again, Phormio wanted certain terms in the lease. Some of the bank

deposits that Phormio was to take over from Pasion had been invested (évepy & §5) in
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loans on the security of real estate (Y1) kal cuvoikiais §6). Because Phormio was not
yet a citizen and as such could not own Athenian property, he would not be able to exact
as much money from these debtors. He chose (€iAeTo) therefore to have Pasion as a

debtor for this money, which he could exact for himself.

It seems clear that the lease was intended to be legally defensible and it is part of
the basis of Apollodorus’ suit. The speaker says repeatedly that he has been released
from all claims and that therefore there should be no suit (§3, 60).

Dem. 45 (Against Stephanus) is Apollodorus’ prosecution of Stephanus for false
witness in the trial of Dem. 36. Apollodorus calls into question the authenticity of the
document alleged to be the lease by which Phormio rented Pasion’s bank (pic6coois
Tpamelns [§31]). Uses the name ouvbijkai, distancing the document from any real
lease (pioBcoots).

Qs MEV TOIVUV TTaPEoXETO OUVONKaS s KATX TAUTAs HIOBLOAUEVOS TNV
TpameCav, alTai eiov

These are articles of agreement (ouv6ijkat) which he [Phormio] supplied on the
grounds that he rented the bank in accordance with them.

The ouvbijkai represents are real or pretended documentation of a lease

(combined abstract and concrete usage).

C. Zuvbiikat not the Cause of Litigation

Demosthenes 37

In Dem. 37 (Against Pantaenetus), the speaker, Nicobolus, and one Evergus lent

Pantainetus 105 minas on the security of a workshop and 30 slaves in the Maroneia mines
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(§4). The word ouvBijkal appears in §5, referring to the terms of agreement for a lease

in which Pantaenetus rents the security on the loan for 1% of the loan value per month.
pioBoUtal & oUTtos Tap’ UV Tol yryvouévou TOkou TG apyupic, TEVTE
Kal EKaTOV Spaxucdv ToU unvds ékaoTou. kai TiBéueba ouvbnkas, év ais 1) Te
pioBwois Ny yeypaupévn kai AUols TouTe Tap’ Nuédv év Tt pnTéd Xpovew.
He rents from us for the interest on the money, 105 drachmas each month, and we set
synthekai in which the lease was written and a release for him from us in a certain
stated time (§5).

The account lacks an account of the circumstances in which the ouvBfjkat were
written, a description that would allow us to see directly that the ouvBfjkat are the result

of agreement, rather than compulsion. The description of later transactions, however,
does not suggest compulsion on either side. Pantaenetus relies on the document when he

complains that he was ejected by force from the lease contrary to the cuvbijkai
(Tapa Tas ouvbnkas) (§6). On the other side, Evergus explains that he took

possession of the security because he was not receiving the interest payments and

Pantaenetus was not doing anything in the ouvBijkai (TéVv €v Tals ouvBnkais
ToloUvTos oudtv TouTou) (§7). Showing the importance of Pantaenetus’
acquiescence, at least for later events, Evergus adds that Pantaenetus willingly
relinquished the property (Trap’ ékdvtos TouTou AaPcov) (§7).

Pantaenetus treats the ouvBikat as having legal force. Part of his accusation
against Nicobolus is that he acted contrary to the cuvbiijkal (TTapa Tas
ouvBnkas) (§29). The term ouvbiikat denotes documentation of an obligation

(combined abstract and concrete usage).
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Demosthenes 50, Against Polycles

In Dem. 50 the speaker, Apollodorus, prosecutes one Polycles for not assuming
the responsibilities of a trierarchy in which he was to succeed Apollodorus. His absence
caused Apollodorus to serve beyond the usual one year and to incur extra expenses.

The one appearance of the word ouvbiikau is at the end of the oration (§68) where
Apollodorus adds that he is not the only trierarch who suffered from Polycles’
negligence.

“OT1 & ouk Euol pévey ou BiedéEaTo TNy vadv, dAA& kai pdTepov Evpimidn
OUVTPINPAPXOS OV Kal oUVONKAY oUcY auTols Tous € pfjvas EKaTEPOV
TAel, émeldn Eupimidng eEémAeuce kal 6 xpdvos £ETKev, ou BiedéEaTo TNV
vaiv auTd, AvayvwoeTal THY HapTupiav
And that it was not only in my case he did not succeed to the ship, but that earlier
when Euripides was co-trierarch and they had synthekai for each to sail six months,
when Euripides sailed away and the time had run out, he did not succeed to the ship
for him, [the clerk] will read the deposition (§68).
There is not enough information in the paragraph itself to determine the contractual status
of the ouvBiikai, mentioned in passing, but from other uses of the word ouvbiikai we
would conclude that it represented an agreement between Euripides and Polycles that

might well be subject to litigation. Apollodorus does not say whether the cuvBijkai were
written although this is likely. The ouvBijkal represent an agreement (abstract sense of

word).
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Demosthenes 55, Against Callicles

In Dem. 55, Callicles is suing the speaker for damage to his land from water
coming from the speaker’s land. As in Dem. 50, after addressing Callicles’ accusations,
the speaker turns to his character. The court should not be surprised that Callicles had the
audacity to make false accusations, he says. Once, Callicles persuaded his cousin to

claim the speaker’s land and handed in ouvBfikal that had never been made
(ouvbrikas ou yevouévas amnveykev §31).
This is all we learn about the incident. The ocuvbikan apparently recorded legal

obligations that would allow Callipus’ cousin to claim the speaker’s land, but we should

pay further attention to the phrase ouvbrikas ou yevouévas (§31). The document that
the speaker refers to as ouvbikal existed, but the ouvBijkal, according to the speaker,
did not come into being (oU yevouévas). If ouvbiikal refers to agreements between
parties, then to say the ouv6ijkat did not come into being is to say that there was no
agreement. The ouvbrikas oU yevouévas are a written document having the concrete

form of ouvbiikai, but the abstract form of agreement is missing.

Isaeus 11, [Demosthenes] 43 and 48—Inheritance Battles

The ouvbiikai of Isaeus 11 (On the Estate of Hagnias), [Dem.] 43 (Against
Macartatus) and [Dem.] 48 (Against Olympiodorus) were made in the course of
inheritance battles. In an inheritance suit, termed a diadikasia, there could be any

number of litigants rather than the usual two, prosecutor and defendant. Each dikast

voted for the party that he found most convincing, and the party with the most votes won.
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In such a situation, it could be useful for parties to combine forces as described in the
following three orations.

The speaker of Isaeus 11, Theopompus, describes one of the contests for Hagnias’
estate. He says that Hagnias’ mother and Phylomache, the epikleros who then held the
estate, had cuvBikat:

évijv momoaoBal cuvbnkas, av 1 ETépa VIKA, YeTevali Ti1 kal Tf TTnBEioN
It was possible to make synthekai, if one of them prevailed, to share something with
the one defeated (§21).

Whether or not there actually were such ouvbiijkat, the described agreement

illustrates a way that parties could share the proceeds of any favorable judgment. Wyse,

in fact, doubts the existence of the ouvBijkai: “Phylomache II, who was not a claimant

but a tenant defending her possession, would have been very foolish if she had made a
bargain with the mother of Hagnias II or any other of her assailants” (1979, 695).
Theopompus obtained control of Hagnias’ estate in the previously mentioned

contest, and then it passed to his son, Macartatus, the adversary in [Dem.] 43 (4gainst
Macartatus). The speaker in this oration, Sositheus, is the husband of Phylomache, and
he spoke for her ([Dem.] 43.9) in the previous suit for the estate of Hagnias. Referring
back to the trial (diadikasia) in which Theopompus obtained the estate, Sositheus
describes how Theopompus and three other claimants formed a conspiracy and wrote
ouvBijkat that they deposited with one Medeius.

OUVOUOOaVTES Kal ouvBnkas ypaywavTes Tpds dAANRAous kal kaTabépevol

Tapd Mndeico
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allying themselves, writing synthekai with each other and depositing them with
Medeius (§7).
Since there were four claimants opposing the epikleros, the amount of time they had for
speaking was quadrupled. Their plot was to agree (OpoAoyeiv) on the lies that they
would tell. This is how Theopompus won the most votes ([Dem.] 43.7-9).

In both Is. 11 and [Dem.] 43 parties to lawsuits allegedly formed alliances in
order to increase their chances. The cuvBfjkat are based on agreement, but are they
legally defensible? To tell lies as a witness could be prosecuted in a 8ikn
yeudopapTupicov, but the ouvBijkat described are an agreement to lie as a litigant. The
violation of similar ouvbfikat is the subject of [Dem.] 48 (Against Olympiodorus).

The trial is a suit for damages (dikn PA&Pns). The speaker, Callistratus, wrote
ouvbiikat with Olympiodorus (ouvbrikas éypayauev Tpos NUas auTous) that they
would divide up equally the property of Comon, a relative who died childless (§9). Since
there were other claimants to the estate, part of their pact was to cooperate in handling
lawsuits for possession of the property (§10). They swore oaths calling the gods and their
relatives as witnesses and then deposited the document with one Androcleides (§11).
According to Callistratus, the law supports their cuvBfjkai, and he has the law read in
accordance with which they wrote the document.

BouAouat otv, @ &vdpes dikaoTai, TOV Te vouov avayvddval, kab’ ov Tas
ouvbnkas éypayapey mPOs NUAS auTous, Kal HapTupiav ToU EXOVTos TAS

ouvOnkas.
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I want therefore, dicasts, to read the law in accordance with which we wrote the

synthekai with each other and the deposition of the one who holds the synthekai

(§11).
Unfortunately, the law does not survive in the text, but at the end of the oration

there is a clear reference to the law concerning SpoAoyial (see the section on SpoAoyia

concerning the law).
TES Yap oU paiveTal SoTIS oleTal Belv, & UEV COUOAOYTOEV Kal ouveBeTo
€KV TTPOS EKOVTA KAl COUOCEV, TOUTWV UEV UNd’ OTIOUV TTOIEIV
For how is a person not mad, who thinks it right to do nothing of what he agreed and
covenanted willingly with one who was willing and to which he swore (§54).

The speaker stresses willing agreement (copoAOynoev) as in the opoAoyia law and
links it with the ouvbfikat by including the related verb form, ouvéBeTo.

To validate his ouvBfikai with Olympiodorus, Callistratus appeals to the law, but
did their ouvBiikat involve illegality? Agreements to combine forces in a diadikasia
could involve lying in court, as in the cuvBfjkat of [Dem.] 43, and litigants apparently

swore oaths “to the truth of the pleas in the documents handed in” (Harrison 1971, 99).

Although witnesses who deposed falsely were liable to a suit for perjury (8ikn
yeudouapTupicv), it does not seem to have been illegal to tell lies as a litigant or to

break one’s oath. Bonner and Smith (1968, 118) remark that, in Dem. 19.176 (On the
Embassy), Demosthenes “proposed to confirm some of his statements by testifying in his

own behalf and rendering himself liable to a 8ikn yeudopapTupicov.”
Thus the ouvbijkai described in Is. 11, [Dem.] 43 and [Dem.] 48 would not have

involved illegality, and they may have been legally defensible. The result of the
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ouvbijkai, however, might not be. In a subsequent suit for the same property a litigant

could argue as in [Dem.] 45 that the previous court decided incorrectly because some of
the claimants lied.

Is. 11 refers to the content of the ouvbijkat with no mention of the physical form.
The ouvbijkat described in [Dem.] 43 and [Dem.] 48 are written documents deposited

with third parties (concrete references).

Aeschines 1, Against Timarchus
There are two ouvBfjkat in Aeschines 1, one documenting an agreement to break

the law and the other documenting an agreement whose contents would expose litigants
to dangerous lawsuits.

In the first instance (§114-16), Timarchus claimed an Athenian citizen,
Philotades, as one of his freed slaves, during a revision of the citizenship roles.
Timarchus took charge of the resulting prosecution, but then accepted 20 minas from
Leucondies, Philotades’ brother-in-law to drop the suit. Aeschines has the court listen to
what he describes as a copy of the cuvbijkat ‘through which he [Timarachus] sold the
case’ (ka®’ as Trv wpdow émomoaTo Tol &yddvos §115). The description appears
to be of cuvBijkal to drop a prosecution. The agreement was illegal since accepting a
bribe (or offering one) “in connection with public or private affairs was liable to
prosecution by graphe” (MacDowell 1986, 172).

The word arises a second time is in connection with Aeschines’ allegation that
Timarchus prostituted himself. Aeschines predicts that the defense will ask for specific

details. If Timarchus really prostituted himself, where and when did this happen, they
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will ask. But Aeschines shifts attention away from his lack of evidence by ridiculing the
idea of a prostitution contract with witnessed, written documentation. He uses a jumble
of words associated with contracts (ouyypagds, ypauuaTeIov, ouvinkdv) to
describe such an agreement (160).
EQV O ETMIXEIPAIOL AEYEIY, CO§ OUX T TAIPTKEV OOTIS UI| KATA OUYYPAPAS
€Uo6cobn, kal ypaupaTeiov kal papTupas aflddol ye TouTwy Tapaoxéobal,
TPGITOV UEV TOUS TrEPI THi§ ETAIPTIOECS vOUoUs Héuvnobe, év ols oudauol
Hveiav © vouoBéTns Tept ouvbnkdov TeToinTal.
If they try to say that he has not been a hetaira who has not been hired in accordance

with ouyypa@ai and they demand that I furnish a document and witnesses for these
things, first of all, remember the laws concerning prostitution (€ Taipr)oews) in which
the lawgiver nowhere makes mention of synthekai.

Aeschines envisions a prosecution for breach of such an agreement (163-64). An

Athenian citizen hired as prostitute might address the court as follows.

"K&Y HEV ATTAVTA Kal TMETTOIMKA Kal €Tt Kal viv TToldd KaTa TO
YPOUUATEIOV, & XPT) TOIEIV TOV ETalpoUvTa: oUTos &t UtepPaivel Tas
ouvbnkas." ETEIT’ oU TTOAAT) Kpauyn TTAp& TGV SIKACTAV AUTE
ATVTHOETAL; Tis Y&p oUK Epel "EmelTa EUBAAAELs eis TNV ayopdv, T
OTEQQAVOL, 1] TPATTEIS TI TAV aUTEV NUIY;" oukolv oudev dpehos

TNS OUYYpPaQPTis.

‘And I have done everything and still now do everything that one acting as hetaira
ought, in accordance with the document (grammateion), but he is violating the

synthekai.” Then will not much uproar from the dicasts meet him? For who will not
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say, ‘then do you burst into the agora or crown yourself or do any of the same things
that we do?” Therefore there is no help in the syngraphe.
Here again he employs a jumble of contract words. He argues that a written contract for
the prostitution of an Athenian citizen would be of no use for either party to the contract
because of the prejudice against an Athenian prostituting himself and the laws
disfranchising such a person. Such an agreement in itself would not have entailed
illegality, but a prostitute who did not abide by the restrictions violated the law.

Thus the politician who, according to Aeschines, prostituted himself in
accordance with ouvBfjkai deposited with Anticles (kaTa ouvbnkas fTaipnkéval
Tas map’ 'AvTIKAEL Kelpévas) would violate the restrictions if he held public office or
spoke in court (§165; cf. MacDowell 1986, 74, 126). Because of this politician, says
Aeschines, it has become common to ask whether the practice [prostitution] was in
accordance with a written document (81& ToUTO £pOTECH TIVES, €l KATA
ypaupaTelov 1) Tp&Els yeyévnTtal §165).

The references are to the terms of the ouvbiikal (kaB” &g ThHv Tpaowv
¢TTomoaTo, UtrepPaivel Tas ouvbrikas), but in each case the cuvbijkal are written

documents.

Lysias 3, Against Simon
An earlier example of ouvBijkan associated with prostitution is found in Lysias 3,

written in the beginning years of the 4™ century. (Aeschin. 1 was delivered in 345 B.C.,

35 years after the traditional date, c. 380, for the end of Lysias literary activity [Carey
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1998, 1]). The subject of the oration is the jealous rivalry of the speaker and his
opponent, Simon, for the attentions of a Platacan boy, Theodotus.
ETOAUNOE Yap ElTTEWV €5 aUTOs UEv Tplakooias Spaxuds édwke OeoddTw,
ouvbnkas TTPpoOs aUTOV TTOINCAUEVOS, £y Ot EmPBoulevoas &TTéoTnoE auToU
TO UEIPAKIOV.
For he (Simon) had the audacity to say that he gave Theodotus 300 drachmas, having
made synthekai with him, but, plotting, I caused the boy to break with him.

Based on the context it is clear that the mention of cuvbiikat is meant to give the
relationship legal validity. The language suggests a prostitution contract. “Presumably
the agreement was that Theodotus would live with Simon and satisfy his sexual needs in
return for three hundred drachmas” (Carey 1998, 102-3). It is striking, however, that
there is no mention of writing, depositing, agreement or any terms of their arrangement.
At least one of these features was present in every other reference to cuvbiijkai between
private individuals. Simon merely gave Theodotus 300 drachmas and made the
ouvBikat (Tplakooias Spaxudas édcoke @eoddTw), cuvbrkas TPoOs aUTOV
Toinoauevos). One might take this word order to indicate that the action of the aorist
participle (Troinoduevos) is concurrent with or a result of giving the 300 drachmas.**
The rest of our examples suggest that the cuvbijkai documented the terms of a
prostitution contract, but, by itself, the language here could suggest that paying 300

drachmas created ouvbijkai (here, merely a ‘contract’).

“ “The action set forth by the aorist participle is generally antecedent to that of the leading verb; but

it is sometimes coincident” (Smyth 1984, §1872, 3. ¢.).
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As for the legal status of the ouvBikal, there was no law against prostitution, and
prosecution based on this cuvBfjkai would not involve the parties in the difficulties

envisioned in Aeschin. 1.163-64 since Theodotus was not an Athenian citizen. This is
clear from the speaker’s remark (§33) that, if he does something wrong, Theodotus could
inform against him under torture (unvioai 8¢ ikavov fv Bacaviléuevov). In fact,
many think that Theodotus was a slave (Carey 1998, 87) because Plataeans could become
citizens, subject to scrutiny, and citizens could not be tortured. At any rate, since
Theodotus was a boy and perhaps a slave, his legal guardian would have been responsible
for any contractual claims against him.

The speaker does not say whether the ouvBfijkat were written; he only describes

the formation of the ouvBijkai (abstract usage) in vague terms.

(iii) Treaties
Since my main concern is with contracts, the remaining topics will be treated
more briefly. Within the context of interstate agreements, the word ouvbiikat often

appears in discussions of specific conditions that we might call ‘articles of agreement’
(e.g. Aeschin. 2.178, Aeschin. 3.70, Andoc. 3.14, Dem. 5.25; 12.8; 15.27; Dem. 23. 149,

156, Isoc. 4.141, 5.100, 8.16). Along with the discussion of cuvBiikai, there are usually
more general references to the treaty is as a ‘peace’ (eiprjvn) or ‘agreement’ (see the
section on SpoAoyia) (e.g. Aeschin. 2.178, 3.83, Andoc. 3.14, Dem. 5.25, 12.8, Isoc.

4.172). The word is sometimes linked with oaths or with words of swearing. The phrase

ol Opkol kal ai ouvBiikal, in various grammatical cases, appears in e.g. Aeschin. 3.66;
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[Dem.] 17.2; 23.10; Isoc. 6.21, 8.96, 12.107, 14.12, 17, 23, 39, 44% There are some

references to writing or inscription in connection with ouvBfikat (e.g. Aeschin. 3.70,

Andoc.3.14, Isoc. 4.115).

(iv) Athenian Amnesty Agreement
In Lysias’ orations 6, 25 and 26 and Isocrates’ orations 16 and 18, the word
ouvbijkal refers to the amnesty agreement of 403 between the supporters of democracy

and the supporters of the previous oligarchic regime. As in the case of a treaty between

warring states, the ouvbijkat and the oaths that accompanied them were written. (We

know this because the litigant in Isocrates 18.19-20, has them read to the court.)

(v) Figurative Uses of the Word cuvbijkat

Orators sometimes refer to laws or political enactments as ouvbijkai. This
appears to be a metaphorical usage in that speakers compare them to cuvBfjkat for
private contracts, in two cases ([Dem.] 25 and Din. 1) bringing into the comparison some
common features of contractual cuvBfjkai. In Aeschines 2, the word ouvbrkn

designates a pact between ambassadors. Two of the citations of the word are in the

singular.

45 Of pre-4™ century ouvbfjkat all of which involved interstate agreements, Kussmaul points out that

they were solemnized by oaths. “Rechtliche | Wirkung gewinnt der Vertrag allein durch den Eid” (1969,
18-19). The meaning of ‘legal’ effectiveness for treaties, in the absence of interstate law is unclear. The
inscriptions of his examples use the adjectives kUpiat / kUpia.
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A. Hypereides 3, Against Athenogenes

In a fragmentary passage that puts laws in the same category as the
documentation of his contract, the speaker draws attention to Athenogenes’ inconsistent
behavior:

[Tas] kowa[s] Tiis TéAecos ouvbrikas TTapaBas, Tais idlais TpoOs Eue
loxupiCeTal

After violating the common synthekai of the city, he puts his trust in private synthekai
with me (§31)

[Dem.] 25 has a more extended treatment of laws as ouvOikau.

B. [Demosthenes| 25, Against Aristogeiton A

In praise of law (vouos), the speaker asserts that every law is an invention and

gift of gods, judgment of the wise, corrective for voluntary and involuntary misdeeds and
finally a common ouvBrkn (TréAecos 8¢ ouvBrkn kowvr) of the city in accordance with
which it is fitting that all in the city live (§16). Perhaps ouvBnn is singular because it
refers to a single law.
Aristogeiton is accused of being a debtor to the state of Athens. After describing

the hypothetical case of a private debt under litigation where the deposit of
ouvBijkai provides evidence for the loan (§69, see above under ‘contracts’), the speaker
turns to the case of a debt to the state.

eiol Tolvuv cov AploToyeiTwov OQeilel TTj TOAel ouvbiikal pev ot vouol, kab’

oUs £y ypa@ovTal TAVTES ol OPAIOKAVOVTES, Opos &’ 1) cavis 1) Tapa T Bedd

KEIUEVT)
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Then, for the money that Aristogeiton owes the state, the laws in accordance with
which all debtors are registered are synthekai and the tablet deposited with the
goddess is the horos (§70).

He makes an analogy between the evidence for private debts (ouvbijkai and Spot) and

the handling of debt to the state.

C. Dinarchus 1, Against Demosthenes

Under suspicion of accepting a bribe from the Macedonian fugitive, Harpalus,
Demosthenes proposed before the assembly that the council of the Areopagus investigate
the matter and accepted for himself the penalty of death if they found that he took bribes.
Dinarchus’ description has a contractual flavor.

néiwoag €kwv oeauTd ToUTOoUs KPITAs kal CnTnTas yevéohbal, kal éypayas
KaTQ oauTol TO Yneioua, Kal Tov Sfjuov EToINow HAPTUPa TV
WUOAYTUEVY, Oploduevos oeauTd Cnuiav eival BavaTov, éav amogrvn <o
N BouAn TV XpnudTwv eIANedTa TI

You [Demosthenes] willingly requested for yourself these to be judges and
investigators, you wrote against yourself the decree, and you made the people witness
of the agreements (copoAynuéveov), setting for yourself the penalty of death if the
council proclaims that you took any of the money (§61).

The appearance of a form of opoAoyéwo and the word ekcov (willing) together with
mention of witnesses recalls the wording of the law that made opoAoyial, voluntarily

entered, before witnesses legally binding.

Later Dinarchus refers to the written decree as cuvBfjkau.
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ETETPEWEY [O] aliTOs 0UTOS €v TE By TG ouvedpicy TOUTwW Kpival Tepl
auToU, HapTUpas UPAS TETTOINUEVOS. €BeTo ouvbrkas HeTa ToU drjuov,
ypayas To ynelopa kab’ éautol Tapa Tnv unTépa TV Beddv, 1§ TavTwy
TAV v Tols Ypaupaot dikaiwv pUAaE T ToAel kabéoTnke. d10 kal oux
o010V UMV E0TI TAUTAS AKUPOUS TIOLELY.
In the assembly, he himself entrusted it to the council (of the Areopagus) to make a
judgment concerning himself, taking you as his witnesses. With the people he made
synthekai, writing the decree against himself for the keeping of the mother of the
gods, who has stood as guardian for the city of all just (legal) documents. Therefore it
is impious to make them without authority (§86).

As a decree the ouvBijkal are written and placed in the custody of the mother of the gods

(since the Metroon was the state archive). The adjective axkupous again recalls the

wording of the SpoAoyia law.

D. Aeschines 2, On the Embassy

This passage provides another example of cuvbrkn in the singular and with no

reference to writing. Additionally, the parties are said to be compelled rather than to
agree.

Aeschines and Demosthenes were among ten Athenians sent as ambassadors to
Philip of Macedonia to ratify a peace treaty (later called the Peace of Philocrates). On the
return trip from Macedonia, Aeschines says that Demosthenes ‘obliged’ the ambassadors

in a ouvBnkn (eis ouvBKNY TWa NUAES KaTEKAOEV UTIEP TOU TAUT EPEIV TIPOS
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Uud&s). The nature of the ouvBrikn is not completely clear, but it involves an agreement

regarding what they will say about Philip to the Athenian people.

(vi) Conclusions

2uvbijkal are generally written. In contractual references, there is mention of writing for
ouvBijkat in eight orations. Only Lysias 3, Isaeus 11, Demosthenes 50 and the

description of the arbitration agreement of [Demosthenes] 34 make no mention of

whether the ouvBiikat were written. Six of the orations explicitly mention that the
ouvbiikatl were deposited sometimes with the name of the depositee. The verb ‘to
deposit’ is TiBeuat (or kaTaTiBepat) + object deposited + Tapd (dative of depositee).
There is often mention of some of the terms of the loan, sometimes in a relative
clause (e.g. Dem. 36.4 T&s ouvbnkas, kab’ as éuiobuoe TTacicwov thv TpaTmelav.)
Between private individuals, cuvbiijkal are generally the written terms of an

agreement (Kussmaul 1969, 20, came to a similar conclusion)”’. Usually the agreement
is legally defensible, i.e. a contract. In at least one instance, however, the

ouvBiikal represent an agreement involving illegality, which would presumably preclude
a defense in court. In another instance, defending the ouvBfjkat in court would involve

revealing incriminating evidence. Nevertheless, writing, together with the often-

40 Aeschin. 1.165 tas map’ 'AvTikAel kepévas , [Dem.] 25 keipeval, [Dem.] 33

gTeédnoav ai ouvbijkal Tapd ‘ApioTokAel, [Dem.] 43 kaTabéuevol Tapa Mndeic, Isoc. 17.20
passage, Lycurg. 1 Béuevos Tap& AucikAel. Kussmaul (1969; 38, 59, 76) points out that oUVOTKa are
deposited.

47 According to Kussmaul (1969, 20), in the domain of private law, “der Plural bezeichnet den text

des Vertrages und ist der normale atticsche Ausdruck fiir die Vertragsurkunde.”
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mentioned witnessing, may bring a feeling that compliance is necessary (Ceremonial

forms give some extra-legal security to a transaction [cf. Kussmaul 82]).
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5. Conclusions of Word Study

The four words opoAoyia, cuyypar, oupPoAaiov and ouvbiijkal can mean
‘contract’ in some situations. The word opoAoyia means ‘agreement’ or ‘admission’. It
becomes ‘contract’ because of the law giving voluntary, witnessed opoAoyiat legal
force. The words ouyypa@r} and cuvbijkat may denote the documentation of a contract

or the contract itself, much like the English word ‘contract’. It seems likely that these

two words always refer to written contracts. All three words, OpoAoyia, cuyypaen
and ouvBikat, can also refer to interstate agreements. A cupBdAaiov may denote a

contract, but its meaning sometimes extends to any legal relationship of private law

including involuntary ones, such as assault.
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lll. Contracts

1. Loan
(i) Roman Law

In the Corpus Iuris Civilis, there are two loan contracts created by transfer of an
object (a res, hence termed ‘real’ contracts). These are mutuum and commodatum.
Mutuum is the loan of something whose use requires its consumption (e.g. money), and
commodatum is a loan of an object that is not to be consumed. Mutuum already appears
as a contract in Gaius’ textbook (Nicholas 1962, 167-68). It was a loan without interest.
Since business lenders generally charged interest, they had to use separate contracts,
usually a stipulationes. Law limitted interest rates and forbade compound interest

(Buckland 1966, 464-65).

(ii) AaveiCw

The active and middle voices of daveilco represent the two sides of a transaction.
In the active voice, daveiCcwo means ‘to lend’, in the middle voice, ‘to borrow’. T will
compare loans described by the word Saveilco to those of Roman law, illustrate the
features of Athenian loans and show that loan is a legally defensible transaction

Attic orators use the word daveiCco for loans of money i.e. mutuum. Loan of an
object appears in Dem. 49.22 (Against Timotheus) where Timotheus sends a slave to
Pasion to borrow bedding, cloaks, two silver bowls and one mina, but the word
daveilewo only goes with the loan of money

3 7

ékéAevoev aitrioacBal oTpwpaTa Kal Ina T Kal praAas apyupds dvo, Kal
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Hvav &pyupiou daveicacbal
[Timotheus] told [his attendant] to ask for blankets and cloaks and two silver bowls
and to borrow a mina of silver
A loan of money, a common transaction in oratory, is sometimes only mentioned
in passing to make another point. For example, in Isaeus 5.40 part of a list of the
defendant’s character flaws is the fact that he did not return money lent to him

(ol pev ouk amélaBov a eédaveicav ‘[his friends] did not recover what they lent’).

The debts owed to a person (assets) or owed by the person (liabilities) are
inherited by the heirs. Aeschines mentions in passing that Timarchus recovered some
money that his father lent.

ApPYUpLdv TIoW EBAVEICEY, O KOMOAUEVOS OUTOS AVIAWKE

He [Aeschines’ father] lent money to some people, money which Timarchus spent

when he recovered it. (Aeschin. 1.100).
More importantly we have two prosecutions by heirs for repayment of debts. In Dem. 49
(Against Timotheus), Apollodorus sues Timotheus for repayment of debts to his father,
the banker Pasion. Lysias 17 (On the Property of Eraton) gives an example of both
creditors and debtors by inheritance:

‘EpaTtwv 6 'EpacipddvTtos TaThp édaveicaTo Tapa ToU éUol Ao

TaAavTa dvo.

Eraton, the father of Erasiphon, borrowed two talents from my grandfather

(Lysias 17.2).
The speaker emphasizes that the obligation was willingly accepted. He provides

witnesses
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OTL HEv ouv éAaPBe Ta&pyUplov kal €5 ToooUTéV ye £den|Bn davelicaoBanl, [kail
v évavTiov €846, n&pTupas Uliv Tapefopat:
that he [Eraton] took the money and that he asked to borrow this much (Lysias 17.2).
We often read of interest on loans, as in the loan to Eraton, above (Lysias 17.3).
One oration, however, mentions a group of loans apparently without interest.
Apollodorus ([Dem.] 49) lists a series of loans made by his father, Pasion, to the military
commander, Timotheus, without mention of interest. Perhaps there was none.
Apollodorus explains that his father hoped that, when Timotheos was in a better position,
he would be able pay back the money and it would be possible to ask him favors (§3).
Lenders might charge any interest that they wished, according to a law of Solon

quoted in Lysias 10.18 (Against Theomnestus 1).

"TO Apyuplov oTdoiuov elval £’ 0Téow av BouAntal 6 daveilwv."
‘Let money be stationary (ot&owuov) for as much [interest] as the lender wishes’.
Yy Yy

The speaker explains the archaic language (cf. Jebb 1906, xxii). By ‘cTaciuov’, Solon
means that the lender is to exact as much interest as he wishes
(Tékov mpaTTECHOI OTTOCOV AV BoUAnTAal).

Lenders in oratory usually appear to charge simple interest, but sources outside of
oratory show that the Athenians understood the concept of compound interest
(TéKol TOKwV compound interest, Aristophanes, Nu.1156; cf. Theophrastus,

Char.10.11).
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There are several lawsuits in the Demosthenic corpus to recover maritime loans
([Dem.] 34, 35 and 56)*, i.e. loans for the purpose of maritime commerce. In our
examples, there was a written contract (a cuyypa@n) describing the loan and other
particulars such as the routes that the ship might take and the security on the loan, which
is specified cargo or the ship itself. There was also a clause that the borrower only had to
pay if the ship arrived safely at its destination. This clause gives rise to a plot in
Demosthenes 32 (Against Zenothemis).

oUOQIV dE TAV OUYyypapddv, toTep eicdbacty amacal, cwdeions Tijs vecds
atmodolval T& XpruaTa, v’ &ATooTEPT|OAley Tous daveicavTtas, ThHv vaiv
kaTadUoal éBovAevocavTo.

and the syngraphai [specifying], as all are accustomed, that the money be repaid
provided that the ship arrives safely, they plotted to sink the ship in order to rob the

lenders (§5).

The phrase (cwBeions Tiis vecos) is ambiguous enough that, in all the suits about the

repayment of maritime loans ([Demosthenes] 34, 35 and 56), the borrower or an heir (in
[Dem.] 35) argues that the loan should not be repaid because of damage to the ship (cf.

[Dem.] 34.2, 35.31, 56.22).

Interest is charged on all of the maritime loans. For example in [Dem.] 34, the
loan was 2,000 drachmas for a voyage to the Bosporus and back to Athens

(daveloey auT dioxiAias Spaxuas aupoTtepdmAouv). The lender was to receive

2,600 drachmas (a 30% return) when the ship returned to Athens (cooT’ &moAaPeiv

48 Strictly speaking, [Dem.] 34 and 35 are for Tapaypa@n procedures arising from loan litigation.



142

"Abrivnow dioxiAias e€akooias dpaxuds §23).

Orators also mention interstate loans in which Athenians borrow from sources
outside of Athens. Isocrates 7.68 (Aereopagiticus) describes such a loan and its
repayment. During the oligarchy of 404-3, those in the town (asfu) borrowed money

from Lacedaemonians (daveloapévwv yap TV €v &OTEL
HEWAVTWY EkaTOv TaAavTta mapa Aakedaipoviwv ) for the siege of those

occupying the Peiraeus. After democracy was restored, an assembly was held to consider
how to repay the debt (Trepl &moddoecos TGV XpNuUaTwy ‘about repayment of the
money’). Some argued that only the borrowers should repay, not those under siege. It
was decided finally that the demos in common should pay. Repayment of the loan would
not be the subject of a lawsuit in an Athenian court, but Sparta could bring a threat of
force.
(iii) "Epavos

Ath. Pol. (52.2) lists among the ‘monthly suits’ those pertaining to eranos loans
(¢pavikai). An eranos loan was loan by a group of lenders, who were often friends of
the borrower (Harris 1992, 312). Orators often describe the loan as ‘collected’ (with the
verb ouAAéyw). For example, someone in Antiphon’s Tetrology 1.2.9, says that he
would gather an eranos from his friends, if he were in need of money
(Epavov mapa TV piAwv cuAAéEas). The eranos was always interest free (Harris
1992, 312). Oratory, of course, records other loans by groups of lenders, which are for
business purposes and stipulate that the borrower pay interest. Examples come from
maritime loan contracts as in [Demosthenes] 35, Against Lacritus or [Demosthenes] 56,

Against Dionysodorus.
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Orators mention eranos loans with other loans in discussions of debt (cf. Harris
1992, 311 n. 10), but they may use different terminology. For example Lycurgus 1.22
TOI§ TE XPNOTAls ATTOdoUval T OPEIAOUEVA KAl TOUS EPAVOUS DIEVEYKEIV
[Leocrates instructed his brother-in-law] to pay back the creditors what was owing
and to pay the eranos loans.

Lycurgus uses the verb amodidwut of paying the regular debts (Ta d@elAdpeva) and
Sra@épw is for paying in full the Epavol. On the other hand, the debts (T& xpéa)
include the eranoi ([oulv Tois épavois) in Hypereides 3.9.

The eranos loan might be collected by the borrower or by a TAnpwTrs (masc.),

who delivered it to the borrower and “was responsible for administering the terms of the
loan.” There is an example of a female loan administrator (TANPOTPIX) in an
inscription (Harris 1992, 313).

Managers of businesses might also collect eranos loans as in Hyperides 3
(Against Athenogenes). Under the management of the slave Midas, the perfume shop of
this oration had incurred both ordinary debts and eranos debts. When the speaker,
Epicrates, bought the shop and the family of slaves who ran it, by his contract, he also
took responsibility for their debts.

In general, eranos loans are to be repaid cf. Dem. 27.25. (ép&vous Te AéAoiTe
TAeloToUs Kal UTEpXpEwS yeéyove [A debtor of Demosthenes’ father] ‘had abandoned
many eranos loans and was heavily in debt’.) Sometimes these loans had security, as
recorded in horoi (Finley 1952, 100). On the other hand, repayment did not seem to be

required in the eranos collected by the slave hetaira, Neaera, for her freedom

(Dem. 59 [Against Neaeral).
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She made a collection from her lovers of money to buy her freedom and gave the
money to Phrynion, an Athenian, to deposit with her masters. Legally, Neaera bought her
freedom in Corinth, so this is not part of Athenian law. The point made by Finley (1952,
105) nevertheless seems relevant. “Neaira obviously did her own collecting but for the
completion of the legal act of purchasing her freedom a free man, Phrynion, must

intervene.”
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2. Accessory Contracts

Transactions providing financial security for loans or other contracts are, by their
nature, never found alone. There are two basic types of security—real security and
personal security. In real security, pledged property insures that a party will meet
financial obligations; in personal security, another person promises to pay unmet

obligations (Harris 1993, 73).

(i) Personal Security: éyyim

A. Roman Law

Among the Romans, there were three contracts of suretyship (personal security),
each created by stipulatio (thus they were formal oral contracts). The two earliest were
sponsio and fidepromissio. The sponsio was limited to Roman citizens. In these two
contracts, the original debt also had to have been created by stipulatio, and the suretyship
could last no more than two years. Also, in sponsio the debt did not pass to heirs. A
third form of personal security, fideiussio, appeared in the late Republic. More favorable
to the creditor, there was no limitation on the time that fideiussio lasted, and the
obligation passed to heirs. This kind of suretyship could guarantee any debt (Nicholas
1962, 204). The suretyship contracts created legal relationships between the creditor and

the surety” (Nicholas 1962, 205).
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B. 'Eyyun as Personal Security between Private Individuals

Demosthenes 33 (Against Apatourius) provides several examples of €y yun
(suretyship), and illustrates its legal significance. A dispute between Apatourius and one
Parmeno has been submitted to arbitration. Apatourius charges, in the present suit, that
the speaker was Parmeno’s €yyunTrs in the arbitration and that hence he undertook to
pay any judgement against Parmeno.
K&pol dikaleTal, EMPépwov aiTiav s avedeEauny ékTeioew, el T
kaTayvwobein ToU TTapuévovTos, kal pnoiv éyypagijval eis Tas ouvbnkasg
EUE EYYyUN TNV
[Apatourius] is even prosecuting me, bringing the charge that I took it upon myself to
pay in full if Parmeno was condemned to some [payment], and he says that [ was
written in the synthekai as an egguetes (§22).

Paragraph 22 defines the obligation of an éyyunTrs. In Dem. 33, the word éyyun either

denotes the obligation of the ¢y yunTrs (cf. also §10, 11, 28, 37) or the money that an

€y yunTrs is may be obliged to pay (cf. §23, 24, 25, 28).

Both sides accept that éyyun is a legal obligation. One can be liable to

prosecution (£yyuns UTodikos §29). By law, the obligation lasts for one year
TOV vépov, Os keAevel Tas EyyUas ETETEIOUS Elval
the law, that stipulates that engues are annual (§27).
According to the speaker, the proper procedure to exact money from a surety would be

for Apatourius to go to him taking witnesses and ask for the ¢y yun
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(EXovTa papTUpas kal amaiTiioal TNy €yyunv §25), and to prosecute if the money
is not paid (§25), where €yyun denotes the money that the surety guarantees rather than

the obligation.

The oration describes other suretyships. With himself as surety (¢yyunTns), the
speaker had persuaded the banker Herakleides to lend Apatourius 30 minas (§7). This
was not as risky as it sounds since, shortly thereafter, taking responsibility for a loan by
Parmeno to Apatourius, the speaker made an agreement with Apatourius whereby he
purchased his ship and the slaves, until Apatourius should repay both loans (§8. See
section on TP&OCIs €T AUCEL).

Concerning the Greek, the prepositions €1l and mpds both indicate the creditor
for whom the éyyunTris gives security: (dmoAubrjcopal Tiis €y yuns Tiis
¢l v TpameCav ‘I will be released from the €yyUn towards the bank” §10),
(&moAubfival Tis éyyuns Tijs mpds THv TpameCav ‘to be released from the éyyun
towards the bank’ §11). For exacting €yyuUn, as an amount of money, the verb Tp&TTw
appears (d1& Ti TTPEOTOV UEV OUK eUBUS TTis YVCOOEWS YEVOUEVTS ETTPATTETO
TV €yyunv; ‘Why didn’t you first try to exact the eggue right after the judgment?’ §23)
or eloTpaTTwW (§24, 28).

Demosthenes 59.68 (Against Neaera) gives a brief example of éyyun as

obligation between private individuals. When Stephanus caught one Epainetos in
adultery with his daughter, he tried to exact 30 minas from him and took two men as

sureties (¢yyunTtai) for the money. When Epainetus sued Stephanus for unlawful

imprisonment, Stephanus submitted the dispute for arbitration by Epainetus’ éyyunTai
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with the conditions that Epainetus discontinue his case and the sureties be released from
their obligation (Tfis £y yUns auTous ageicbat).

Acting as a guarantor (€yyunTns) may be listed as part of litigant’s public-
spirited activities. In the 1* tetralogy, speech 2, of the 5™ century orator, Antiphon, the
speaker includes his guarantorships among his loans to Athenians and his taxes and
liturgies for the state of Athens:

Hey&Aas 8¢ UTEp TTOAAGV €y yUas &TToTivovTa
and paying great “sureties” (¢yyUas) on behalf of many people (§12).
The &y yUal represent the payments rather than the obligations themselves (cf. Dem. 33).

Dem. 25.86 (Against Aristogeiton 1) also describes éyyun as a benefaction. He

lists some of the reasons that people go into debt and remarks that some debtors are good
people

avBpcaTToUs ETIEIKETS, Ofs £y yUal kal iAavBpoTial

yYiyvovTal kail 0pAnuaT idia

good people for whom there arise egguai and acts of kindness and private debts

[i.e. they take on themselves egguai, acts of kindness and debts].

C. 'Eyyun as a Personal Guarantee to the State

In Against Aristogeiton above, Demosthenes accuses Aristogeiton of being a

49 . . . .
““Sureties”, i.e. money deposited for someone else as a guarantee of his performance of an

obligation” (Gagarin 1997, 134 on §12).
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debtor to the state. Serving as surety (¢yyunTrs) for a debt to the state is one way a
person can become a state debtor, as mentioned in Demosthenes 53.27 (4gainst
Nicostratus). According to law, if someone stands as surety for something (due to) the
state and does not pay (U &wodidG TNV £yyunv), his property belongs to the state.
Andocides 1.73 (On the Mysteries) gives more information about suretyship to the
state. He explains that after the destruction of the Athenian fleet at the end of the
Peloponnesian War, there was deliberation about how to unite Athens. One Patrocleides

proposed that those without civil rights should recover them (&Tipous émiTinous
mroifjoat). Among the disfranchised were the those owing money to the state, whether

due to offices they had held, or public lawsuits, or
eyyUas NyyunoavTo mpods TO dnudciov, ToUTolS 1) HEV EKTEIOLS TV £TTL TTS
EvaTns TpuTaveias, el 8¢ un, SIMMAGCIoV OPeiAelv KAl T& KTHUATA AUTEOV
memp&obau.
those who ... ‘pledged éyyun to the state. These persons had to pay in full in the
ninth prytany, if [they did] not, they owed double and their possessions were liable to
sale’ [by the state].

€yyVUas is an internal accusative with the verb éyyudaco.

Inscriptions show other transactions that required sureties. Leases of state
sanctuaries or temene required guarantors for the rent (Behrend 1970; 124-5, 133). For
example IG i’ 84, dated 418/7 B. C. (Behrend 1970, 55), records the stipulations for the
lease of the temenos of Kodros, Neleus and Basile. It mentions a law about temene that

appears to require sureties (TOS €y yVeTas KaTa TOV vopov 1. 25) although it may also

refer to the construction of a wall (Behrend 1970, 60). Sureties might also be required of
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hostages in war as recorded in IG i° 252, line 39. (The inscription is dated 407 B. C. by
Meiggs and Lewis 1969, 267). These inscriptions, dating from the 5™ century, give

evidence earlier than most of Attic oratory.

D. Athenian Betrothal

€yyun also denotes “betrothal” or the promising of a woman by her guardian to a

man for marriage. According to Demosthenes 46.18 (Against Stephanus) laws specify
the men who may betroth a woman (Tous vépous, TTap’ cov KeAeUouot Tas ey yUas
Troteiobat ‘the laws specifying by whom betrothals are made’). Children born from
women who have been betrothed are legitimate (yvrjoiol) (Hypereides 3.16 [Against
Athenogenes)).

Isaeus 3 (On the Estate of Pyrrhus) is the prosecution of one Nicodemus for
bearing false witness about the betrothal of his sister to Pyrrhus. According to the
prosecutor, the sister was never betrothed with the result that her daughter is illegitimate
and cannot inherit Pyrrhus’ estate. The speaker questions the credibility of the witnesses
brought in a previous suit.

Tepl 8E Tijs EyyUns Tijs THONS TGV Taideov TV EauTol év TG &OTEL
EKuapTUpiav (¢ds noi) TTOIOUNEVOS TEOV HEV OlKElOV OUdEva TCOV EauToU
TapakekANKas paivetal, Aloviciov 8¢ <tow 'Epxiéa kai [TOv] "ApioTdloxov
TOV AiBaAidnv:

Concerning the éyyun of the grandmother of his children, making for himself (as he
says) a deposition he has manifestly summoned none of his relatives, but Dionysios,

the Erchian, and Aristolochos, the Aethalid (§23).
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Again in Isaeus 9.29 (On the Estate of Astyphilus), the speaker brings witnesses who

know of his sister’s betrothal (LapTupoUol 8¢ UMV Kal Trepl Tiijs £y yuns ol eidOTES).
Betrothal (¢yyun) is necessary for a woman’s children to be legitimate, but it

does not appear to be a contract (legally defensible agreement). €yyun is an agreement

between a woman’s kurios and the man to whom she will be given, but it is unclear what
future obligations it creates. There are no orations discussing breach of such an

agreement.50

E. Conclusion

€yyUn may denote the obligation or the amount of money guarantied in
suretyship. In this meaning, it is a legal obligation. Sureties can guaranty debts arising
from a loan or the payment of rent in a lease, particularly debts to the state of Athens.
Sureties might also insure obligations arising from war. In addition, the word refers to

the betrothal of a woman, which is not a contract

(ii) Real Security

A. Real Security in Roman Law

In Roman law there were three kinds of real security for debts: fiducia, pignus and
hypotheka. The oldest type, fiducia, entailed the transfer of ownership of the security
from the debtor to the creditor subject to an agreement that the debtor could recover

ownership by payment of the debt. Pignus entailed only transfer of possession of the

%0 “We find no evidence for any legal action to enforce upon either party the carrying out of the

€yyun” (Harrison 1998, 6).
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security. Finally, hypotheca entailed the creation of a right for the creditor in property of
the debtor (i.e. a ius in re aliena) whereby the creditor might obtain payment (Nicholas

1962, 151-52).

B. Real Security in Athens

Athenian terminology does not distinguish whether a creditor has ownership,

possession or some other right in property offered as security (see section on daveilw).

The Athenians did not make a distinction between ownership and legal possession as the
Romans did. Greek, however, did have a variety of ways of talking about the security.

According to Harris (1993, 87), amoTiunua is the most general term for real security. It

appears as security for the return of a dowry or as security for the lease of an orphan’s

estate’’ (uioBeois oikou—see the section of this name) both in oratory and in

inscriptions. But it can also be security for leases and debts in general. (Another term for

security is évéxupov). To loan on security is daveilw é1i + dative. The verb

UtroTiBnui, ‘to mortgage’, takes the security as a direct object.

utroTiBnut

The active or middle voices of UTToTiBnu1 express two sides of the same transaction. The

active voice of the verb signifies mortgage by a debtor (mortgagor) of some property.

The middle signifies acceptance of a pledge by a creditor (mortgagee).

3! In Dem. 31.11 it is security for return of a dowry; in [Dem.] 49.11 and Is. 6.36 it is security for

uicBwois oikou.
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Isocrates 21 (Against Euthynus) and Demosthenes 28 (Against Aphobus 11) give
examples of mortgages of houses. In Isocrates 21, one Nicias, in fear of the rule of the
Thirty, mortgaged his house (8edicos T& TapdvTa TPpAyHaTa THY HEV oikiav
umednke Isoc. 21.2). Why would fear cause him to mortgage his house? At the same

time, he sent his slaves out of the land and sent his implements to the speaker and gave
three talents to Euthynus to guard (§2). These actions seem calculated to preserve
Nicias’ assets. He mortgages his house, not out a need for funds, but in order to obtain a
movable form of wealth. We are not told whether he still had possession of his house.
In Demosthenes 28.17, Demosthenes mortgages his house and all his property to

pay for a liturgy that he must perform (&méteica Tnv AnToupyiav Utobeis

TNV oikiav kal TauauTou mavTta). If he actually mortgaged everything, it is likely
that he and his family could at least remain in their house, but the mortgaged objects
(Ta Umokeipeva) are described as the property of the lenders (Tcéov UtroBepéveov
goTiv §18).

Demosthenes 49 (Against Timotheus) gives an example of land mortgage. (There
are also some in Demosthenes 50 [Against Nicocles] §7 and 13) As a general in charge
of the Athenian fleet, Timotheus mortgaged a piece of his property for 7 minas apiece to
each of the 60 trierarchs sailing out with him to pay for maintenance of the crews (§11).
(Baveiopa ToleiTal idia Tap’ EKACTOU AUTAV TAS ETMTA HVAS Kal
UtroTiBnow avuTols TNv ouciav ‘he takes the 7 minas as a private loan from each of
them and mortgages his property to them’§12). Mortgage markers (horoi) stood on the
property, but Timotheus has pulled them up, an indication to the speaker that he will not

honor his debts (viv auToUs &TOoTEPEL Kl TOUS OpoUs AvEoTIake §12).
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We have more information about the treatment of security in the form of movable
objects or slaves. In Dem. 27.9 (Against Aphobus), Demosthenes counts among is
father’s assets

kAwoTrolous &’ eikoot TOv &ptbudv, TETTApAKOVTA UVEV UTTOKEINEVOUS
couch-makers [slaves], twenty in number, mortgaged for 40 minas
The couch-makers are in the possession of the lender.

In Dem. 49 (Against Timotheus), Timotheus says that Pasion lent money to a
Boeotian admiral on the security of some bronze . (Té BowwTicy vavdpxe, kal
UuTroBeivai pnov autov TouTou ToU apyupiou xaAkov ‘[Pasion lent money] to the
Boeotian admiral and he says that the admiral pledged bronze for the money Dem.
49.17). Apollodorus, the prosecutor, argues that Pasion actually lent the money to
Timotheus. If bronze had been pledged, he argues, it would have to be weighed.

(oU y&p drjmrou &veu ye otabuol éueAAev oUTe O UTToTIBEUEVOS
(mapaAnyecBar oUb’ 6 UmoTiBels TOV xaAkov Tapaddoev ‘For, doubtless, the
mortgagee was not likely to accept nor the mortgagor to hand over the bronze without a
weight” [Dem. 49.52]).

Again in Dem. 49, Pasion paid the freight charge to the captain of a ship for some
wood bought by one Philondas (§29). According to Apollodorus, the wood belonged to
Timotheus.

€&oal &v TTOTE UTTOKEIHEVV AUTE TGV EUAwV TolU vavAou avakouioal TOv
Oihcovdav Ta EVAa ek ToU Atpévos ‘[Pasion] would not ever have allowed

Philondas to bring the wood from the harbor if the wood was mortgaged to him for the

price of the freight charge’ (Dem. 49.35).
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Apollodorus continues, Pasion would have stationed a slave to guard the wood and take
the price, while the wood was being sold until he recovered the loan (§35). The normal
practice, according to Apollodorus, if the mortgage object was merchandise of some
kind, would be to take payment from the sale of the merchandise.

Merchandise is also the security for the maritime loan of 30 minas (§8) in
Dem. 35 (Against Lacritus). The security, valued at one talent, double the amount of the

loan, is 3000 casks of wine and UTrofrkn valued at 30 minas. The borrowers, who are

supposed to use the loan money to buy the merchandise (§19), are to bring it to Pontus

(8§18, see also section on utrofnkn). The borrowers are not to borrow other money on
the security (oU®” émdaveicovtal ¢l ToUTols Tap’ oudevds §21). It was written in
the ouyypa@n that, when the borrowers sell what they brought in Pontus, they buy a
return cargo, bring it to Athens, and repay the money in 20 days. The lenders are to have
control of the cargo until then (§24).

In Dem. 56 (Against Dionysodorus), the loan is the same amount as in Dem. 35.

daveIoANEVOS TTap’ UGV ETTL TT) vnl TploxXIAias Spaxuas
Dionysodorus borrowed 3,000 drachmas on the security of his ship (§3).

Notice the writer does not use the word UtroTifnui. The mortgage object is
merely indicated by émri plus the dative. Other terminology for the security is évéxupov
(§3) or Thv vadv Tnv utrokelpévny Nuiv (‘the ship mortgaged to us’ §4).

By the ouyypa@n (contract), the borrowers are to bring the ship back to the
creditors after the voyage. If they do not, they have to pay double the money (§20).

Again, the contract doubles the amount Dionysodorus must pay if he does not produce

TG UTTOKEIHEVA EUPAVT] KOl AVETTAPA
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the mortgaged objects (Ta utrokeipeva) ‘plain to see and free from a legitimate claim

by a third party’ (§38, Carey and Reid 1985, 229)

Non-Financial
The word UtroTiBnut also has non-financial senses in oratory such as ‘to propose

as a subject of discussion’ (Cf. LSJ III 2), or to ‘establish as a preliminary or premise’ (cf.

LSJ V) Since my concern is with contracts, I will not discuss these further.

uTtrofnkn

Reference to Real Security

Sometimes the security on a loan is called Umofnkn. The word appears in two
orations regarding maritime loans, Dem. 34 and Dem. 35. Other terminology for security
is more common. Sometimes the writer merely gives the security with i + dative (cf.
Dem. 56.3 ¢mi T1) vnt ‘on the security of the ship’). In the examples with the word
UTroBnkn the security is a large movable object. The word does not always appear in this

context, however, as in Dem. 49.21 where a bar of copper is security for a loan.

In Dem. 34 (Against Phormio), the word denotes security on a maritime loan.
edaveioa Popuicovt TouTel €ikoot pvas aupoTepoTAou eis TOV TTévTov Emi
ETEPa UTTOBNKT), Kal ouyypapnv éBéunv mapa KitTte T TpamediTny.

I lent to Phormio, here, 20 minas for a round-trip voyage to Pontus on the security of
another hypotheke

The meaning of the éTépa Uobnk) has been debated, it seems to mean that the security

on the loan has twice the value of the loan.
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In Dem. 35.18 (Against Lacritus)
TPATOV UEV YAp YEypaTTal OTL €T ofvou kepapiols TploxIAiols
edaveiCovTo TTap’ MUV TAS TPIAKOVTA UVAS, s UTTapXoUons
aUTOLs UTTOBNKNS ETEPLOV TPIAKOVTA HVEIV, COOTE Eis TAAavTov &pyupiou
TRV TNV €ival Tou ofvou kabioTauévny, ocuv Tois avaAwuacty, doa
€de1 avaiokeoBal eig TNV KATaoKeunv THY TeEPL TOV oivov:
For, first of all, it has been written that on the security of 3,000 casks of wine they
borrowed from us the 30 minas, on the grounds that they had hypotheke of another
3,000 minas, so that for a talent of money, the established value of the wine, with

expenditures.

Translation as ‘counsel’ or ‘advice’

In Antiphon and Isocrates, the word might be translated as ‘counsel’ or ‘advice’.

Antiphon 1.17

Regarding a drug, supposed to be a love potion, but actually a deadly poison
€5oEev oUv auTi BouAevopévn BéATIov elval peTa deimrvov Solval, Tijs
KAuTtaipviotpas tTautns [Tis TouTou unTpos] Tals Umobnkais aua
diakovoucav.
Planning, it seemed better to her, therefore, to give [the drug] after dinner, at the same

time attending to the advice of this Clytemnestra.

Isocrates 2 (To Nicocles)
TAV TOINTAV TIVES TEV TTPOYEYEVNUEVLOV UTTOBNKAS €og

Xxpn Cijv kataAeloimaoy: (§3)
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Some poets of the past have left cousel about how to live

aipotvTal cuvdlaTpiPev Tals aAANAcv avoials uadAAov 1) Tals ékeiveov
utrofnkais.

They choose to live constantly with the foolishness of the others rather than the

counsel of the former (§43)

Tpdols ETl AUoEL

Sometimes a text describes a lender as buying the security for a loan.>* It treats

borrowing on security as a ‘conditional sale’ of the security or ‘sale on condition of

release’ (Trp&ois €mi AUoet) of the security (Harris 1988, 351). The debtor can buy it

back by paying off the loan. This is a common view on horoi (boundary stones) that

mark as security such property as houses (oikiat), land (xcpia) or workshops

(épy(wTr']plcx).S3 The Greek has a form of the participle, mewpauevos, followed by

¢m Avoer™ (8pos xwpiou Tempapévou ém AUcel, for example, Finley 1952, 131 #41).
A couple of orations also describe the act of taking security as a purchase.

([Dem.] 33.8 and throughout Dem. 37). In [Dem.] 33.8 (4gainst Apatourius), the speaker

is Apatourius’ surety to a banker for thirty minas. When he takes responsibility for

another ten mina loan to Apatourius, he takes his ship and slaves as security. The speaker

describes taking security as a conditional purchase.

> The terminology is discussed by Edward M. Harris, "When is a Sale not a Sale? The Riddle of

Athenian Terminology for Real Security Revisited," CQ 38 (1988), 351-381.
3 Finley 1952, 122-46.

>4 Harris 1988, 351. Carey and Reid 1985, 106 n. 8.
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VNV TroloUual Ti§ VEGS Kal TAV TTaidwv, £ws atrodoin Tds Te déka uvds
as SU'époU EAaev, kal TAs TPIAKOVTA GOV KATECTNOEV EUE EYYUNTIV TG
TpaTediTn
I make a purchase of the ship and slaves until he should repay the ten minas that he
received through my agency and the thirty minas for which he made me surety to the
banker.
The speaker is to return the ship and slaves upon repayment of the loans (Harris 1988,
365).

Dem. 37 (Against Pantaenetus) provides more examples. The speaker,
Nicobolus, begins describing the loan and security with the common terminology of
oratory (ESaveicapev mévTte kal ekaTtov pvas ... TTavtawétw TouTwi,
€T épyaocTnpiey T év Tois épyols v Mapwveia kal TpdkovT avdpatddols “We
lent 105 minas to Pantaenetus here on the security of a workshop in the Maroneia mines
and 30 slaves’ §4). Pantaenetus previously owed the same money to other creditors on
the same security. Nicobolus describes one of the previous creditors as having bought
the property.

ECOVNT EKEIVOS QUTA TOUTwW TTapd TnAepdxou ToU TPATEPOV KEKTNUEVOU
he bought it [the security] for my opponent [Pantaenetus] from Telemachus, the
previous owner (§5).
The mortgaged property is considered to be purchased by each successive group of
creditors. But it is possible for Pantaenetus to get the security back some day since

Nicobolus and the other creditor, Evergus, lease the security to Pantaenetus and stipulate
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AUois ToUTw TTap’ NUAV €v Tt pnTé Xpove ‘a release for Pantaenetus from us

within a certain stated time’ §5.
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3. Koweovia

(i) Roman societas

One of the Roman consensual contracts was societas, or partnership. It was an
agreement by two or more parties to work together for some objective. There were many
kinds of societas. The earliest form involved the pooling of all of the parties’ assets
(societas omnium bonorum), “but it came to include any agreement for joint activity,
great or small, brief or prolonged” (Nicholas 1962, 185). Since one party could not
generally make a contract affecting another, the law focused on relations between

partners (Buckland 1966, 507).

(ii) Athenian kowcwvia

Ath. Pol. (52.2) lists among the ‘monthly suits’ those pertaining to partnerships
(kowwvikati). As pointed out by Harris (1989, 339), despite the existence of kowvwoviat
for various purposes, “Athenian law concerned itself solely with individual persons and
did not recognize the separate legal existence of collective entities.” Since partnerships

had no legal personality, the Sikai kowcovikai could not have been suits in which
Kolwcovial were prosecutors or defendants. They would reasonably have been

prosecutions by one partner of another, as in Roman law.

In Demosthenes 14.16 (On the Symmories), kolwwvikai is a substantive.

Demosthenes proposes a way of getting 1200 trierarchs for a war effort. Athens should

expand the group of eisphora payers to 2000.

TAOV EMKANPLV Kal TAV OpPavddv Kal TV KANPOUXIKEY Kal TV
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KOIWVIKGV Kal € Tis aduvaTos apaipebévtawv, éoecbal xiAia kai diakdola

TaUb’ UUlv ocopaTa.

Taking away the epikleroi and orphans and cleruchs and the kowcwwvikév and anyone

unable, there will be 1200 persons.
The phrase TV kolwwvikév refers to property held by a group (LSJ I). Groups of
people who owned property, such as demes or religious associations, could be subject to
property tax.

I review the significance of the word kowcovia in oratory. First of all, there are

some descriptions of partnerships. In [Demosthenes] 48 (Against Olympiodorus), on
partner prosecutes another. The speaker calls their association a kowveovia in §28, but

his presentation focuses on a written document (ouvBiikai). In this dispute, the speaker

and Olympiodorus, relatives by marriage (§1), agree to divide between themselves the
property of a relative who has just died childless (§§5-6). They write an agreement

(ouvBiikat), swear oaths, calling on the gods and their relatives as witnesses, and they

deposit the document with a third party. The speaker has the law read to the court in
accordance with which they wrote the ouvBiikat (§§9-11). The description of their
activities repeatedly mentions the ouvbikal.
The speaker calls the relationship a kowcovia in §28
Tils Kowewviags Tiis TPOs ToUTov TaUTa £ycd améAauaoa.
I derived these benefits from the partnership with him.
The reference to benefit is sarcastic. The associated adverb (kowvfj) also appears (§§28,

42), but the legal presentation is based on the ouvBfjkai. There is no indication of
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whether this is a 8ikn kowewvikry. There is no mention of the legal procedure and no

emphasis on words of partnership.

Other references to kowwvial as partnerships are briefer. Isaeus 4 (On the Estate
of Nicostratus), an inheritance dispute, is the speech a speaker supporting the claim of
relatives. Their opponent bases his claim on a will and maintains that there was a
partnership (Trv kowcoviav, 1) u&Aicd’ oUTos ioxupileTal, weudii odoav ‘the
partnership on which he relies most of all being a fabrication’ §26).

Isaeus 11 (On the estate of Hagnias) has a brief description of an alliance

(kowvaovia) to gain part of an inheritance. According to the speaker, Theopompus, two
parties in a lawsuit for the estate had ouvBTjkau that, if one of them won her case, she
would share a portion with the defeated party (§21; see cuvBiikai 120). In the same suit,

it was not possible for Theopompus and his brother to make such an arrangement since

they had the same relation of kinship to Hagnias

oUK VTV Kolvwviav oudt SlopoAoyiav momrjocacbal mwept alTddv

It was not possible to make a koinonia or agreement concerning them (§21).

Theopompus calls the agreement of the other two claimants a kowcwvia or diopoAoyia.
The word kowcwvia also appears in public prosecutions and oratory. In

Aeschines 2 and 3 the kowcovia refer to alleged cooperation in political action between

Demosthenes and Philocrates or Philip (Trjv kowcoviav Tév mpdafecov 3.145

cf. 2.56). In Demosthenes 9 (Third Philipic) it refers to a partnership of aid and

friendship between the Greeks (kowcoviav Bonbeias kal pihias oudepiav

Tomoactat §28).
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In Demosthenes 39 (Against Boeotus), kolwcwvia denotes an involuntary
association, rather than a partnership. The prosecutor describes going through life with
the same name as his half-brother as a kowcovia of reputation deeds (¢v Kowcovia TOvV
amavTta Biov Tijs ToUtou 86Ens kal TV épywv eival §18).

In Isaeus 9 (On the Estate of Astyphilus), the kowcovia is a religious fellowhip.
€ls Tolvuy T& igp& © TTATIP O Euos TOV "AcTUpilov Svtad Taida fye ped’
EQUTOU COOTIEP KAl €UE TTavTaxi) Kal eis Tous Bidoous Tous ‘HpakAéous
EKEIVOV [auTOV] elonyayev, va HETEXOL TT)§ KOlvwvias.

Furthermore, my father took Astyphilus to religious rites with him, when Astyphilus
was a boy, just as he took me everywhere, and he introduced him into the religious

guild of Heracles in order that he share in the kowcovia (fellowship, communion).

(iii) Conclusion

The translations of kowcwvia, “communion, association, partnership” (LSJ I) fit
the usages of oratory. There are a few descriptions of kolvcovial in private law. Two of
them have ouvBfikal. In [Demosthenes] 48, a prosecution of one partner by another, the
argument focuses on the ouvBijkai. There is no emphasis on the fact that the relationship
is a kowwvia. It is unclear whether this is a 8ikn kowvwvikr. As with the Roman
societas, the kowwvia as a partnership is an agreement to act in cooperation. Orators

also use the term to describe voluntary and involuntary associations and religious

fellowships.
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4. MioBeoois /1106dco

(i) Roman Classification of Contracts

One of the four consensual contracts distinguished by Gaius was hire (locatio
conductio, described in II1. §§142-147). The discussion follows that of emptio venditio,
the contract of sale, and Gaius describes certain gray areas in which scholars disputed
whether a contract was one of sale or hire. There is a slightly more detailed description
in the textbook of the Corpus Iuris Civilis of Justinian (Inst. ITI. §24). “Within the single
Roman category later civilians distinguished three types: L.c. rei, l.c. operarum, l.c.
operis” (Nicolas 182). According to Buckland (1966, 498 note 5), “express classification
into two types probably medieval.” Later scholars gave distinguishing names to three

different types of locatio conductio.

A. Locatio conductio rei

Locatio conductio rei is the leasing of an object. The locator is the lesser and the
conductor is the lessee or tenant. “The rules as to consent, object and price being much
as in sale.” Unlike in sale, “rent of land might be fixed in produce. Thus arises the
question whether in classical law the ‘merces’ or rent had to be in money, though

Justinian is clear that it must” (Buckland 1966, 499).

B. Locatio conductio operarum

Locatio conductio operarum is the hiring out of a person’s services. The locator
was the worker, and the conductor was the employer. In both /. c. rei and L. c. operarum,

the locator places the object (res) or services (opera) at the disposal of the conductor
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who pays for the use of the object of the services. When a slave was hired, it was
“difficult to distinguish it from /ocatio rei. Usually an agreement by the master that a
slave shall work for hire for a third person is called locatio servi: while if a freeman

contracts to do the same thing it is locatio operarum” (Buckland 1966, 504).

C. Locatio conductio operis (faciendi)

The worker in locatio operarum generally received a “day wage”. The worker in
locatio conductio operis, on the other hand, had more independence and responsibility
(Buckland 1966, 504). The worker (or ‘contractor’) was hired to complete some piece of
work, generally “with a physical subject-matter.” If the object was made out of the
worker’s material, “the contract was sale (emptio venditio), but there was an exception”
in the construction of a house. “Work of this kind was not necessarily, or usually, done
by the contractor” personally. “The price fixed might be a lump sum or so much for each
part of the work.” (Buckland 1966, 505).

The roles of the conducto and locator are reversed from other two kinds of /ocatio
conductio. The conductor does the work for the locator, “but the names are confused: in

one text a party is called both conductor and locator” (Buckland 1966, 504).

(ii) Athenian Examples of locatio conductio rei

A. Overview

I collect here the instances of lease of objects. The terms of the rentals range
from very short term to many years. The objects of lease may be movable such as a yoke

of mules, boats, ships and equipment for triremes; they may be land or structures such as
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a shed, multiple dwelling (cuvolikia) or house or they may be a business along with its

slaves. The businesses include a workshop of sword makers (slaves), a workshop and
slaves in the Maroneia mines, a shield-making shop as well as a bank.

The verb ioBdcw appears in the active when the lessor is the subject and in the
middle voice when the lessee is the subject. pioBcoois may denote the activity of leasing,
a written lease or rent payment. MiocBcwoois denotes ‘rent payment’ for the businesses in

Dem. 28, Dem. 36 and Dem. 45; for a house in Dem. 41; for a temenos in Dem. 57 (in

‘uiobeoois by official groups’ below); for farms in Isoc. 7; and for unspecific property
(xpnuaTa) in Is. 5. Sometimes the rent for a house or multiple dwelling is termed
gvoikiov (Dem. 48 and Is. 6). The monthly rent payments for the workshop in Dem. 37
are interest on a loan and are termed Tkos (interest). We do not usually learn how

frequently the rent is paid. In Dem. 37 it is monthly and in Dem. 45 it is annual.
Generally orators mention little more than the existence of a lease. There is some

indication, however, of the legal treatment of the arrangements in Dem. 37, Dem. 48 and

Isoc. 7. The suit in Dem 37 by a tenant is partly based on violation of the lease, Dem. 48

mentions a suit for a lessor (¢voikiou 8ikn) to collect rent on a house and Isoc. 7

mentions, in a general way, suits by landlords.

B. Objects Leased for Short-Term Usage

A Shed

The Thirty Tyrants forced Lysias’ brother to drink hemlock, and ignored the

customary burial procedures
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Kol ETTEIdT) ATMEPEPETO €K TOU deCHTNPIOU TEBVES, TPIGV MUV OIKIGY
ouocov <¢Ey oudeuids elacav éEevexbijval, aAA& kAeioiov picBwoduevol
TpoUbevTo auTov.
And when he was being brought out of the jail, dead, although we had three houses,
they allowed him to be borne out of none of them, but renting a shed they laid him
out. (Lysias 12.18)

The passage gives an example of rental although we would not consider it as a

contract since it took place when the usual laws had no force.

Yokes of Mules

In prosecutions directed at Demosthenes, both Aeschines and Dinarchus tell of
Demosthenes’ renting of a yoke of animals for Macedonian ambassadors. The orators
mean to depict fawning behavior towards the Macedonians and suggest that Demosthenes
may be in their pay (an act of treason).

According to Aeschines,” when a group of Macedonian ambassadors left Athens,
Demosthenes ‘rented three yokes of mules for them and escorted the ambassadors to
Thebes, making the city [look] ridiculous’ (éuicBcooato avTols Tpia Ceuyn dpeika

Kal ToUs TpéoPels TpoUTeUyey eis ONPas, KaTayéAaoTov TNV TOAWY TOLGV).

C. Equipment for a Trierarchy

Appointed to the trierarchy of a ship, one Mnesilochus rented equipment from the

previous trierarch, Hagnias.

> Aeschin. 3.76 (Against Ctesiphon) cf. Aeschin. 2.111 (On the Embassy) and Din. 1.28 (Against
Demosthenes).
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Kal T okeun mapa Tol ‘Ayviou éniobwoaTo

he rented the equipment from Hagnias Dem. 50.42 (Against Polycles)

D. Boats and Ships

In Demosthenes 56 (Against Dionysodorus), Dionysodorus and his partner have
borrowed money on the security of their ship, to pay for a trading voyage. Dionysodorus
says that the ship could not complete its voyage back to Athens because it was wrecked;

his partner, however, rented boats to carry some of the merchandise back.

€k Tijs ‘Pédovu pioboooaito mAola kai Selpo &mooTeiAele TEOV XPNHATWVY
gvia.
[He says that proof of this is that] he rented boats (TrAota) from Rhodes and sent
some of the things here. (56.21 cf. §24, 25)

The speaker of the oration doubts that the ship was really wrecked. The rental of boats is

not evidence of shipwreck

TNV pioBwoiv Tév TAoiwv dTav Aéyns, ou ToU payfjval ThHv vaiv

TEKUT|PIOV A€YELS

when you mention the rental of the boats, [objective genitive]

you are not giving proof of the ship being wrecked (§25)
because they did not send all the merchandise back to Athens, In particular, they sold the
grain, whose price had fallen, on the island of Rhodes.

Subsequently the ship (vais) was leased out for other voyages, further evidence, in
the speaker’s view, that the ship could have sailed back to Athens.

oUK v eis ETEpa dTTOU EUTTOPIa

guioBwoav auTthv, AAN’ s Uuas &TTéoTeAAOV,
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. they would not have leased it, doubtless, for [trips] to other ports, but they would

have sent it to you (§43)

E. Businesses
Sword making shop and slaves
In Dem. 27.20, the orator mentions a sword making shop (épyaoTrptov), which

Aphobus managed. He gave Therippides, another guardian, pay (11060s) for three slaves
that were in the workshop. In the second speech of the prosecution he mentions that he
paid pioBwois to Therippides.

dU’ ETn TO épyaoTnplov dloiknoas Onpimmidn pev amodédawke TNV Hicbwoiv

Managing the workshop for two years, he paid the rent (uicBwots) to Therippides.

(Dem. 28.12)

If the court is expected to recall the first speech, the pay (u1o8ds) for the slaves is the
(uioBwoo1s) in the second speech. Payment to the master for a slave’s work seems

identified with rent on an object.

Workshop and slaves in the Maroneia mines
In Dem. 37, mapaypagr Against Pantaenetus, Pantaenetus borrows 105 minas

(i.e. 10,500 drachmas) on the security of a workshop and slaves in the Maroneia mines.
The lenders write up a lease for the security in which the rent payments are the interest

(Tokos), 105 drachmas a month, on the loan (thus the interest is 12% per year). The
word pioBwois denotes the stipulations of the lease §5 (see ouvbijkat), the objects of the

rental in §6 (ékTecelv UTT ékeivou Bia Tapa Tas ouvbnkas ék Tis HioBcooews) and
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the written lease in §10 (see section on oupoAaiov) and §30
(ai Tiis pobBuooews evtatba ouvbikat).
Brought as a mining suit (8ikn peTaAAikn), this is the only lawsuit we have

based, at least in part, on violation of a lease. Part of Pantaenetus’ accusation is that the
speaker sold the workshop and slaves contrary to the contract (&TTodduevos TO
EPYQOTNPIOV TO EUOV KAl TOUS OIKETaS TTap& TAs ouvbnkas, as éBeTo Tpds ue

§29).

Bank and shield factory—Dem. 36, 45, 46

Dem. 36 (For Phormio), Dem. 45 and 46 (Against Stephanus 1 and II) concern the
same situation. Phormio rented a bank and shield factory from Pasion, his former master.

The lease was written in ocuvBfjkai (Tas cuvbrkas, kab’ as éuicBcooe TTacicwov

v TpaTeCav ToUTe Kal TO aomdomnyeiov 36.4). Phormio rented the banking

business together with the deposits

(LoBoupevos ouv 8de TN épyaciav auTnv Tis Tpaélns kal Tas TapakaTadnk

as [AauBdveov] 36.6) Blass brackets AapBdveov,” comparing it to the text in

(Tas TapakaTabdnkas kal THy amod ToUTwv épyaciav auTtnv éuicbcoavTo §13).
Phormio paid a rent (uioBcooiv) of two talents and forty minas a year for eight

years on the bank and shield factory (36.51).

F. Dwellings

Many orations mention rental of houses or multiple dwellings.

Note to line 10, on the page containing paragraph 6, W. Rennie, Demosthenis Orationes.
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Aeschin. 1.124 (Against Timarchus) explains the difference between a synoikia
and an oikia.
OTou pev yap ToAAol uioBwoduevol piav oiknotv SieAduevol éxouat,

ouvolkiav kaAoUuey, 8Trou & els VOIKEl, oikiav.

For when many people renting one house (oikia) hold it divided, we call it a synoikia,
when one person lives in it an oikia.
The rent payment on a house (oikia) is sometimes pioBcoois and sometimes

Evolkiov.

dtakwAvel pe Tas HioBcooels kopiCeobal > moudias

Spoudias is hindering me from collecting the rents (on an oikia) (Dem. 41.5). But

OUBETTOTOTE pot EAaxes Evolkiou diknv Tiis oikias s épaokes piobddoai pot

you never obtained leave to bring a suit for rent on the house which you claim to have

rented to me (Dem. 48.45)

Apparently an évoikiou dikn is a lawsuit for rent on a house.
In Isaeus 6.21 the rent on a synoikia is €voikiov.

Rental of a house (oikia) also appears in Lys. 3.11. In Isaeus 11.42 a man has property

yielding rental income:

1 HioBwois ToU pev aypoU dcodeka pval, TGV Ot OiKIGV TPEILS

the rent on the land is 12 minas, and on the houses, three minas.

G. Land

According to Isocrates, in the old days, the wealthy helped the poor
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yewpyias émi peTpials piobcdoeot mapadidovtes [the wealthy] handing over farms

at moderate rents’ (Isoc. 7.32).

The reason they could do this is that judges strictly followed the law.
ECOPLOV YAp TOUS TEPL TAOV oulBoAaicov KpivovTas oU Tals ETIEIKElALS
XPwHévous, aAAG Tols vouols TelBouévous
For they saw those judging about symbolaia, not making use of reasonableness, but
obeying the laws. (§33)
The suggestion is that landlords no longer offer moderate rents because they are not
confident that the courts will uphold their rights.
The speaker of Lysias 7.10-11 (On the Olive Stump), mentions those who were
tenants on his land. He leased his land (epicBcooa) to Halkias a freed slave of

Antisthenes, and then Proteus rented (épuio68cooaTo) it for three years. Now the speaker

farms (yecwpyc) the land.
The speaker of Lysias 17.8 has been renting out some of the land that he is trying
to claim as an inheritance.
HAPTUPAS UUIY TTapEEOUal TTPGITOV HEV TOUS HEMIOBoUEvous
Tap’ €Uol TO ZPNTTOl Xwpiov,
I will provide witnesses for you, first of all, those who have been renting the land at

Sphettus from me (Lys. 17.8)
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Locatio servi

The employees of the businesses described above are slaves. The same would be
the case for the banking business. Phormio and Pasion were both originally slaves as are

also the personnel of Pasion’s bank in Isocrates 17 (Trapeziticus).

H. Mic6wois by Official Groups

As the evidence of inscriptions shows, the state of Athens and subdivisions such
as tribes (puAai), phratries (ppaTpiat), clans (y€évn) and especially demes (8fjuot), as
well as religious associations, owned and leased property. There is only one allusion to
such a lease in Attic oratory, the lease of a deme’s land in Demosthenes 57 (4gainst
Eubulides). Attica was divided into 139 demes, or municipalities, membership in which
was hereditary since the time of Cleisthenes (in 507). Membership in a deme was
required for citizenship. The speaker of Demosthenes 57 (Against Eubulides) was voted
not to be a citizen when his deme, Halimous (§15), reviewed its membership rolls. In
this speech he appeals the decision to a court. He maintains that the vote was fraudulent
and that he incurred the hostility of some deme members when he was the demarch, deme
administrator.

di&apopos Eyevduny eloTTpaTTwWY dPeilovTas ToAAoUs auTY Hobuoels
TEUEVAIV KAl ETEP’ & TEOV KOWEV SINpTTAKECAV
I became an adversary exacting from many of them rents (uo6cooeis) that they owed

on sacred lands [Tepévn] and other things they plundered from the public.

The word pioBwois refers to the rent payment here.
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The vote against the prior demarch indicates one recourse, or alternately a way to
express animosity, for lessees who feel that their lease was violated, at least, when the
transaction remains within the deme. The vote on other issues, of course, does not

constitute a trial and need not reflect an actual violation of the lease terms.

Examples from Inscriptions
Inscriptions give other examples of leases made by demes. In inscription IG II/III* 2493
(339/8 B. C.), the deme-members (o1 dnuoTat) of an unknown deme lease a temenos of
Athena. Lease stipulations come after the common formula kat& T&3e picbovow.”’
The lessee is directed to pay the rent (uicBwois) to the demarch (Behrend 1970, 84). In
IG II/III* 2497 (after 350 B. C.), the deme Prasiai leases land to a deme member
(dnudTns) and his descendents. According to the inscription, the right of lease lasts so
long as the rent is paid (Behrend 1970, 84), which suggests that the lease is forfeited if
the rent is not paid, a common stipulation in inscriptions (Behrend 1970, 131). In a later
inscription, of the deme Prasiang, the lessors have the right to lease anew if the rent is not
paid and the lessee is charged a 1000 dr. penalty.

There is less evidence for lease stipulations in defense of lessees (Behrend 1970,
127). One example is in the 40 year lease arrangement of the deme Aixone (IG I1° 2492.
346/5 B. C.), which specifically mentions the remedy of a 8ikn PA&Pns for the lessees

against members of the deme who try to violate the terms of the lease (written in

37 According to Kussmaul (1969, 24), lease specifications in inscriptions referring to specific lessees

begin with the wording, katd T&8e énicbwoav, while those without the name of the lessee begin with
KaTa Ta8e woboUow. In the second wording the lease had yet to be awarded.

58 Vanderpool, McCredie, Steinberg Hesperia 1962, 54/6 n. 138 (SEG 21.644)—somewhat after 300
B. C., cited by Behrend, 1970, 85.
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ouvBijkat). Since the deme acts through its members, the deme itself need not be liable

to prosecution.

lines 29-31.— éav &€ Tis eimel 1) EémMyn@ioel Tapd T&ode Tas ouvbnkasg

TP TA TN £€eABelV Ta TeTTapdKoVTA, Elval UTTOSIKOV

Tols woBcotals Ths PA&PRNS

but if someone makes a proposal or puts [a proposal] to a vote contrary to these

synthekai before the 40 years pass, let [him] be liable to the renters to trial for

damages (Tiis B}\dBng).59
As it is deme members rather than the deme, in the abstract, who are liable to
prosecution, so in characteristic Greek form the deme members (Ai§covels) are named as
lessors rather than the deme®: After kaT&3e éuicbeooav Aifwovels the inscription
records the lessees (father and son), the lease duration of 40 years, and the rent of 152 dr.
The lessors may not sell the land or make a new lease before the present lease expires.”!
On the other hand, if the rent was not paid, the lessor had the right of évexupaoia,
immediate confiscation of some of the debtor’s property. In this case the Aixones could

seize both agricultural products as well as the belongings of the lessee (Behrend 1970,

133).

elval évexupaociav Aifwvelolv kai ek TGV palwy TV ToU

59 Kussmaul 1969, 52.
60 Of the boundary markers or #oroi on land pledged as security, Finley (1952, 89-90) describes the
same kind of wording for creditors: “Twenty horoi name a total of twenty-six groups of one type or another
as creditors. In all instances but one, the group is identified not by its name but by that of the members
collectively. That is to say, the property is put up as security to the Phlyasians, not to the deme Phlya; to
the Glaukidai or Lykomidai; to the eranists, not | to an eranos. The one exception is the Amorgian stone,
no. 8, which speaks of an eranos”

o1 Behrend 1970, 80-81; Kussmaul 1969, 39.
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Xwpiou kal K TGV EAAwY &TavTwy Tol U amodidévTos *

Aixones have enechurasia both from the fruits of the estate and from everything else

of the one who does not pay.

Contractual Status
Does pioBwois by an association represent a contract? I defined a contract as a

legally defensible agreement for the breach of which there is a legal remedy. Looking at
the idea of agreement first, it seems reasonable that the lessees would have agreed to the
arrangement. In the example of the deme Aixone, the lease stipulations of the deme
reflect bargaining between the parties. A psephisma (vote/decree) in the inscription
lowers the original rent in return for the profits from sale of olive wood from the estate
(Behrend 1970, 80-82; Kussmaul 1969, 39).

The agreement of the Aixones as a group by what seems to be a voting procedure
is, of course, not exactly the same as the agreement of each individual deme member.
Some might have been absent for the vote or have voted in opposition. On the other
hand, since the inscription names the deme members as a group as lessors rather than the
deme itself, the question of whether a deme has a legal personality does not arise. In rare
examples, however, groups are identified as a unity. In a lease inscription of a phratry
dating from 300/299 B. C., slightly after the end of the classical Athenian political system

(322 B. C.), the lessors are named, more compactly, as TO kowov AvaAécwv and two

leaders of the phratry ppaTpiapxol. The lease stipulations are again called ouvbiikar.”

62 Lines 7-9 (Finley 1952, 283 n. 36).

63 Behrend 1970, 91, number 36, IG I/ITI* 1241. Schulthess 1932, 2102.
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Legal Remedies

The other criterion for identifying contracts was the existence of a legal remedy
for breach of agreement. I will exclude the case in which the lessor is the state of Athens
since the state has greater power than other parties to a lease arrangement. If the lessors
are the members of an association, such as a deme, we have seen ways that they may
assert their rights without the need to bring suit. The demarch may have an
administrative role in the leases as in Dem. 57. As for the rights of the lessee, the Aixone

inscription gave the lessees the right of bringing a private suit, the dikn BA&Bns, against

certain deme members. Could lessees bring suit when there was no such stipulation?

In the Aixone inscription, by directing the lessees toward particular members of
the deme, the stipulations actually protect other deme members from prosecution. A
tenant of an association who wanted to sue because of a lease violation would probably
have to sue a member of the association. I have found no evidence that associations
themselves were subject to litigation. On the other hand, organizations such as demes did

have obligations to the state of Athens. For example, they could owe tax (Eicq)opé()64 on

their property, and lease inscriptions specify whether the lessor or the tenant is
responsible for eisphora. When an association did not meet its obligation to the state, the
state might take action against officials of the group. For example, an inscription
describes an official of the tribe Aiantis who collected money said to be owing to the hero

Ajax but never paid it. As a result he was inscribed on the Acropolis as a debtor.®

64 Paid only by the wealthy, at first eisphora was a war tax levied when necessary, but starting in

347/6 B. C. was annual (Hansen 1999, 112).

6 Finley 1952, 93; 281 n. 27 Inscription from Hesperia 5 (1936) 393, no. 10, lines 153-85.
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I. MicBwois oikou

In this section my goal is to explain what it means to lease an oikos

(olkov pioBotv). LSJ defines oikos, first of all, as a house in the sense of a dwelling,

but also as “one’s household goods™ or “substance.” The second definition is similar to
that in Xenophon’s Socratic dialogue, Oeconomicus. Socrates and Critobulus agree that a
man’s oikos is something larger than a simple oikia; it is all that he possesses (1.7
MUV £8SKel oikos
avdpods eivat dtrep kTiots). When Attic orators talk about leasing the oikos of an
orphan child, however, they are only discussing a lease of the child’s inherited property.®®
Demosthenes 27, Against Aphobus I, discusses this institution. Demosthenes’
father died when Demosthenes was a boy. The family and the estate were left in the care
of three guardians, among them one Aphobus. Soon after attaining adult status,
Demosthenes prosecuted Aphobus for mismanaging the property. According to
Demosthenes, his father left an estate worth nearly 14 talents, but the guardians only
returned 70 minae (1 talent and 10 minae) (§§4, 59).
As he points out, the guardians could have leased the estate (Tdv oikov woBoiv)
to a tenant, but they did not.
oUdt TOV oikov wobolv £8éAovTos, AAAG HETA TGV ANV EMITPOTIOV
diaxelpilev aiolvTos
and not willing to lease the estate, but deeming it right to manage it with the other

guardians (27.15)

66 MacDowell (1989) cites Oeconomicus (10). “In the texts of Athenian laws oikos means ‘property’

or ‘house’”. Oikos probably did not begin to refer to a family until the 5 century B. C. (20).
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In fact the will instructed the guardians to lease the estate.

€V yap Ekelvals EyEéypatTo, ds notv 1 UNTNP, & KATEAITTIEV O TTATNP

TavTa, Kai €€ v €del TouTous Aafeiv Ta dobévTa, Kal TOV oikov ST

uiobcooovuot.

For in it [the will] had been written, as my mother says, everything that my father left,

both from what they were to take their bequests and that they lease the estate (27.40).

Demosthenes describes the result of a successful lease. The lessee of Antidorus’

property, an estate worth 3 talents and 3,000 drachmas, handed over more than 6 talents,
6 years later.

"AVTIBOPW HEV EK TPIAOV TAAGVTWY Kal TploxtAicov év E§ éTeotv EE

TaAavTa kal TAEov ek ToU piobwbijval Tapeddon

Out of three talents and three-thousand [drachmas] in six years, six talents and more

from the rental were handed over to Antidorus, on the one hand (27.58).
The description suggests that, rather than periodic rent payments, the lessee returned the
value of the principal plus an extra amount at the end of the lease. The lessee,
Theogenes, paid out the money in the agora, probably for the sake of having many
witnesses.’’

Kal TaUf’ Uuddv Twves eidov: Ocoyévns yap o TTpoPalicios, 6 piobwoduevos

auToU TOV oikov, £V Tij &dyopd TalTa T& XprHaT éEnpibunocev.

and some of you saw this; for Theogenes, the Probalisian, the one leasing the estate,

counted out this money in the agora (27.58).

67 Pringsheim emphasized the importance of witnessing for legal recognition of a transaction (1950,

25). Cf. [Dem.] 34.30 many witnesses are present (TToAAous TapioTavTtal udpTupas) when loans are
repaid.
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In Demosthenes 28, Against Aphobus II, the second speech of the prosecution,
Demosthenes responds to Aphobus’ allegation that, in fact, Demosthenes’ father did not
want the estate leased (oUk ¢BoUAeto HioBuwbijval Tov oikov) since Demosthenes’
grandfather had been a debtor to the state (28.1).
oUK ela woBolv TOV oikov oUd’ Eugavii T& XPHUATA TOIEIY O TTATHP

[According to Aphobus] the father neither wanted the estate leased nor the property
made manifest (28.7).

The Pseudo-Aristotelian Athenaion Politeia explains the state involvement in
leasing an orphan’s property. The eponymous archon had charge of leasing of the estates
of orphans and epikleroi, and took security® (&moTiunua) for the lease
(nioBol 8¢ kal ToUs oikous TAV OpPaAVAV Kal TAV ETKANPWV, Ews &V Tig
TETTAPAKAIBEKETIS YEVT TAL, KAl TX ATMOTIMANAaTA AauBavel [Ps.-Arist. Ath. Pol.
56.7]). Note that wioBow appears in the active voice both of the guardians who are to
lease the estate (cf. Dem. 28.7) and of the archon. Both are ‘lessors’. The middle voice
is used when the subject of the verb is the lessee (cf. Dem. 27.58). As a feminine
adjective, TeTTapakaidekeTis refers only to the epikleroi (‘heiresses’). Rhodes
comments (1993, 635), “presumably an orphaned girl with no legitimate brothers was to
be treated as an orphan until she reached the age of fourteen, and as an émikAnpos, who
had to be found a husband thereafter.” Demosthenes received his property from the

guardians after his dokimasia (Dem. 27.36), which would have occurred at 18 years of

o8 There has been disagreement about the meaning of the word, &moTtiunua, that translated here as

‘security’. Rackham translates the word as ‘rents’ in 56.7 of Ath. Pol., Loeb Edition. Schulthess (1932,
2113) identifies it as security for the lease. Harris (1993) shows that &moTiunua is a general term that can
refer to any kind of ‘real security’ (87), in particular the security for a lease (86-87).
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age (Ath. Pol. 42.2).

In a later oration (Demosthenes 29, Against Aphobus III ) Demosthenes mentions
that the court fined Aphobus ten talents (§59). This amount is less ‘interest’ (Tokos) than
one would get from leasing an estate.

BevTes oUv oi dikaoTal Tols TAGC! XPNHACIY oUK £’ Soc wobolov Tous
oikous TOkov, AN’ &5 RV EAGXIOTOS ...
Therefore, the dikasts setting interest on all the property, not at as much as they lease
the estates, but what was less ... (29.60)
One may accept the fact of a usual interest rate on such leases, but we should avoid
calculations based on the numbers since the account of Dem. 29 conflicts with that of
Dem. 27 and Dem. 28 in some respects.®’

From the point of view of guardians, leasing an estate is a way to avoid
difficulties:

EENV aUTE KaTA TOUS VOUOUS, Ol KEIVTAL TEPL TEOV OPPAVEOV KAl TOIS
aBuvdaTols TGV EMTPOTWY Kal Tols duvapévols, pobddoal Tov oikov
ATNAAaYHEVOV TTOAAGY TTPAYUATWV

It was possible for him, in accordance with the laws which are laid down concerning
orphans both for incapable and capable guardians, being released from many
problems to lease [as lessor] the estate (Lysias 32.23).

Another way to support wards would be to set aside land for their maintenance

Nl YTV TPI&UEVOY €K TV TTPOCIOVTWOV TOUS TTAIOAS TPEPELV

69 Because of these discrepancies some have doubted the authorship of Dem. 29 (Gernet 1954, 64).

Gernet, however, believes it plausible that the speech is stitched together from various essays that related to
Demosthenes’ litigation and is basically the work of Demosthenes (68-69).
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or buying land to rear the children from the proceeds (continuation of Lysias 32.23).
The possibility of profit would motivate the lessees of an estate (cf. Isacus 6.36

HioBwTal 8¢ avuTol yevduevol Tas Tpooddous AapBdvolev). Lessees can share a

lease as in Isaeus 2, On the Estate of Menecles. When Menecles decides to end his
marriage, he returns the dowry of 20 minas (Is. 2.9). He is able do this because he has
become part-lessee of the estate of the children of Nicias (Is. 2.9). The lease apparently
gives him a convenient source of money.

Isaeus 11.34 (On the Estate of Hagnias) attests the role of the archon in leasing an
estate. Theopompus, the speaker, is the defendant in a criminal prosecution
(eloayyehia kKakwoews dppavol [Wyse 1979, 671]) for the mistreatment of his ward,
the orphan son of his brother. Theopompus has won the estate of Hagnias in an
inheritance suit, and the prosecutor, his fellow-guardian, claims half of the estate for the
orphan. Theopompus criticizes his opponent’s use of a criminal prosecution when, he
says, private suits may have been available.

€1 d au uAT émdikdoachai pnot detv ToU fuikAnpiou uRT éuol

dikaoacBai, &AN 1dn eival Talita ToU Taidds, amoypaydcdw Tpods TOV
&pxovTa eis TNV piobuootv TV ékeivou xpnudaTwy, v 6 piobuwoduevos
elopagel pe Talta s dvta Tol Taudos.

But if in turn he says that there must neither be an inheritance suit (epidikasia) for the
half-estate nor a lawsuit, but this already belongs to the child, let him have it
registered with the archon for the leasing of his [the child’s] property. The tenant will

exact this from me on the grounds that it belongs to the child (Is. 11.34).
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Harrison (1998, 107) sees this passage as evidence that “the lessee would have the
procedural rights necessary to maintain his control over the property during the lease."
Isaeus 6 (On the Estate of Philoctemon) again illustrates the role of the archon in
adoptions and leasing estates and also indicates a role for the law courts. Euctemon, an
elderly man who had outlived all of his legitimate sons, formed a connection, of an
unspecified kind, with a freedwoman, Alce. She had two sons, who she wanted to inherit
the property of Euctemon.
ATOYPAPOUCE TG TAIOE TOUTW TPOS TOV APXOVTA €S EICTION T TOIS ToU
EUktripovos Uéol Tols TeTEAEUTNKOOIY, ETIY pAYAVTES OPAS AQUTOUS
EMTPOTOUS, Kl HIoBolv EkéAeuov TOV &PXOVTa TOUS OIKOUS €o§ OpPaAVEIV
SvTwv
[Alce’s associates] register the two children with the archon in order that he give
them in adoption to the deceased sons of Euctemon, listing themselves [the associates
of Alce] as guardians, and they told the archon to lease the estates since they [the
children] were orphans (6.36).
The text goes on to indicate a leasing procedure.
O HEV &PXOV TIPOEKNPUTTEY, ol & énlcBolvTo. Tapayevouevol O€ Tives
eEayyéAouot Tols oikeiols TNV EMPBouAny, kal EABOVTES édnAcwoav TO
TPAYUX TOI§ dIKAOTATS, KAl OUTWS ATEXELPOTAOVTOAV Ol SIKACTAL [N
uobolv Tous oikous:
The archon tried to make a proclamation by herald (TTpoekripuTTev), and they tried

to rent. But some present made the plot known to the relatives, and they went to the

dikasts and make the matter known. In this way the judges voted not to lease the
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estate; if they [Alce’s associates] had escaped notice, all of the property would have
been lost (Is. 6.37).
Isaeus is the only source for the role the court in leasing an estate (Wyse 1979, 524). The

verb TTpokNPUTTwW, translated as ‘proclaim by herald, proclaim publicly’ by the LSJ for

this passage. The situation is explained as describing the beginning of an auction.”
Finley (1952, 41) explains that “the actual leasing in misthosis oikou ..., like all such
publicly conducted transactions in Athens, was accomplished by auction, the lessee being
the highest bidder.” That the decision to lease rests with a group, we also find in the case
of other kinds of leases. The magistrates known as the poletai conduct their leases before
the boule (Ath. Pol. 47.2), and several inscriptions describe political divisions of Attica
leasing land by the decision of a general assembly of their members (Behrend 1970, 108).

Laws regulate the lease of an estate (Dem. 27.58), but we learn nothing of the
laws’ content except that, at least in some cases, they require that an estate be leased
(probably when this stipulation was in a will) (Tov oikov ouk éuicBwoev
TAOV vOUwY KeEAeudVTwWY Kal ToU TaTpods €v Ti) diabrkn ypdyavTos [Dem.
29.29)).

To summarize, guardians, who are often relatives of the child, apply to the
eponymous archon to have an estate leased. With the archon presiding, a court votes on
prospective lessees, who must provide security (amoTiunua). Girls (epikleroi) are
minors until age 14, boys until they are enrolled as citizens at 18. There is a usual

interest rate paid by lessees of an orphan’s estate, which makes the lease seem like a loan;

70 Citing this passage, Rhodes (1993, 635) explains of picbcwots oikou that “the auction took place

in a court presided over by the archon.” Wyse (524) mentions an auction without clarification.
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oratory does not explain, however, how the interest is paid, whether it is paid in regular
installments or only in one sum at the end of the lease. At their maturity, orphans who
feel that their estates were mismanaged can sue their guardians. The usage of the Greek

is that H1o6dco appears in the active voice for lessors, whether guardians or the archon; it

appears in the middle voice for lessees (Dem. 27.28, Is. 6.37).

(iii) Athenian Examples of locatio conductio operarum

A. Overview

The arrangements include employment of prostitutes (slave and free), flute
players (probably slaves), agricultural workers (harvesters or reapers), an actors’
assistant, a trainer of choruses, a leader of mercenaries and personnel for warships
(sailors, rowers, marines, peltasts). Orators use the verb po6dco for these relationships
as well as to describe accepting money to prosecute someone, to propose a measure
before the assembly or to support the interests of a foreign power. Using the verb to
denote the giving or accepting of bribes is probably not a standard usage. In the case of
bribery, uioB8ocwo invites a comparison with the usual employment relationship as well as
suggesting subservience to the bribe giver.

When the employer is the subject of po6co, the verb appears in the middle voice
as it did for the lessee of land (as if the employer is renting the services of the employee).

We find two constructions when the employee is the subject of the verb. Either nio8dcw
appears in the passive voice, sometimes with UTrd + the employer in the genitive, or

moBdw appears in the active voice usually with a reflexive pronoun (e.g.
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woBdw euauTov ‘I hire myself out’/ ‘I take employment’). The passive voice appears

when either free persons or slaves are the employees; the active voice appears only with
the free, but it is hard be certain, with so little evidence, about a status distinction
between the active and passive voices.

There is little indication in the examples of a legal relationship between the

employer and employee. The mention of cuvBfjkal in Lysias 3 at least has a legalistic

sound. On the other hand, there are indications that employers would enforce their
claims by violence rather than law in the military examples (Dem. 23.150-51 and Dem.
51.11). The kinds of employees listed above would not have a high social status (except
for the mercenary commander), and, in some of the examples, the orators use the
suggestion of such labor to insult each other. According to Demosthenes, Aeschines was
once an actors’ assistant, and his relationship to the Macedonian monarchy is like that of
an agricultural laborer to his employer. Aeschines (Aeschin. 1) accuses Timarchus, a
political ally of Demosthenes, of prostitution. Jokingly envisioning lawsuits between a
citizen prostitute and his employer for breach of contract, Aeschines concludes that the

practice would not be legally defensible (§72).

B. Prostitution

The first example is from Dem. 59 (4gainst Neaera). The speaker tells of
Neaera’s prostitution in Corinth. The poet Xenocleides and the actor Hipparchus kept her
as a prostitute when she was a hetaira and slave to Nicareté, a third party,

(etxov aUTtnv pepiobuopévorl ‘kept her having hired her’ §26). Money paid to Neaera

would probably have gone to Nicareté as suggested by the story in §21. Lysias, a lover
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of Metanaera, another slave of Nicareté, brought Metanaera to the Eleusinian Mysteries
because he wanted to give her something that would not be taken by her owner (§21).
Nicareté hired Neaera out to others (HoBwbeloa ud Tijs NikapéTng,

&te €11 éxeivngs Nv). (This is locatio servi. The usages is the same as in lease.)

In Dem. 45.79 (Against Stephanus) Phormio is accused of hiring a citizen for
prostitution &AA& Tiv', @ Popuicov, TGV TOAMTEOV ETAIPEY, COOTEP OV,
pepioBoopat; (Middle voice of employer with infinitive of activity)

The service of the prostitute is associated with ouvbfikat in Lys. 3 and Aeschin 1.
In Lysias 3 (Against Simon) (see section on 2uvBfjkat). It is uncertain whether the boy
of Against Simon is free or a slave. If a slave, any payment would have gone to the
master as in Against Neaera. The guardian or master of the boy would have to be legally
responsible for the contract (see further discussion in the section on 2uvBijkat).

In Aeschin. 1, Aeschines accuses an Athenian citizen, Timarchus, of having
prostituted himself. A court would view such an arrangement with prejudice, and
Aeschines argues that it could not be legally defensible. Strictly speaking, the
prostitution would be legal if the male prostitute observed the resultant limitations on his

rights imposed by law (Discussed further in section on ZuvBfjkat).

C. Hire of Flute Players

Hypereides 4.3, For Euxenippus
Aoyvidngs pev kai "AvTidwpos 6 HéTolKos eloayyEéAAovTal s TTAéoVos

poBotvTes Tas atAnTpidas 1 © vduos keAevel
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Diognides and Antidorus, the metic, are being prosecuted by eisangelia [type of
criminal prosecution] on the grounds that they hired out female flute players for more
money than the law commands.

The language suggests the leasing of an object by a lessor. Diognides and Antidorus are

the subjects of w06 in the active voice with the objects of employment in the

accusative. The flautists were no doubt slaves.

D. Agricultural Work

Harvesters—Demosthenes 18.51
oUTe OiAiTrTou Eévov oUT "AAeEavdpou pilov eiTroiy’ &v Eycd o€, oUx oUTwW
Haivopal, €l pr kai Tous BeploTas kail Tous &AAo T piobol TpaTTovTAaS PiAo
us kal Eévous Bel KaAelv TGV HicBwoapéveov.
Neither a guest-friend of Philip nor a friend of Alexander would I call you, I am not
so crazy, unless one should call harvesters and those doing anything else for a wage
friends and guest-friends of those hiring [them].

(Suggests that Aeschines has taken bribes from the Macedonian kings.)

Reapers—Demosthenes 53.21

The speaker, Apollodorus, argues that a group of slaves belongs to one
Arethousius.
OToTE yap ol &vbpwtol oUTol 1) dmeopav TmpiawTo 1 Bépos pioboivto
¢kBepioal 1} &ANo T1 TGV Tepl Yewpyiav épywv avaipoivto, 'ApeBoucios N

O WVOUNEVOS Kal pioBouuevos UTrep auTdov.
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For whenever these people bought fruit or they were hired [passive voice] to reap a

crop or something else concerning farming, Arethousius was the one buying and

employed/hiring on their behalf.
Except for Utep autdv, the Greek does not make a distinction between the slaves
actually performing the work and the free person responsible for it. With this wording
the slave’s “acts were regarded simply as being the acts his master” (Harrison 1998, 174).
From the other examples of the Greek for employment, if the slaves are hired, the verb
moBoivTo, should be passive, if it is middle voice then they are hiring others. I translate
as if both instances of H1o86w above are passive voice. Harrison, however, considers as

middle voice the participle, nioBouuevos, describing the master. He explains, “the

slaves are described as ‘buying’ and as ‘hiring themselves out’, and the use of the middle,

pioboupevos, for the master’s part in the hiring indicates that his act differed from the

hiring out of a chattel, for which the active form would have been appropriate” (Harrison

1998, 175).

E. Actor’s Assistant

Demosthenes 18.261
aAAa piobcooas cauTov Tois PapucTévols ETIKaAOUNEVOLS [ékeivois]
UTTOKPITOIS 2IHUKQ KOl 2ZWKPATEL, ETPITAYWVIOTELS, oUKa Kal BOTpus Kal
eEAaas ouAAéy v
but hiring yourself out to the actors Simycas and Socrates, called “heavy groaners”,

you were playing a third part, gathering figs and grapes and olives
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F. Hire of Trainer of Tragic Choruses by a Choregus

Demosthenes 21.59, Against Meidias
ToUTOV HETX TNV &TUXiav TauTnv éUoBoaTd Tis prAovikédv Xopnyos

a certain choregus, desirous of victory, hired him after the misfortune

G. Hire of mercenaries

Demosthenes 23, Against Aristocrates §149 (X2), 150, 152, 154, 158, 162

The instances of the verb pio8dw concern the hire of Charidemus, a Euboaean
commander of mercenaries who was awarded with Athenian citizenship (§151).
Operations take place in northern Greece.

Charidemus was hired (L108woBeis) by the Athenian general, Iphicrates, and drew
pay (Hobopoprnoas) for more than three years. When Athens dismissed Iphicrates and
sent Timotheus to Amphipolis and the Chersonesus, Timotheus wanted to hire
(moBoupévou Tinobéov TaAIv avToOV Kail TO oTpaTeupa) Charidemus and his army,
but Charidemus would not be hired (ToUTe HEv oU pioBot) and went instead to Cotys,
enemy of Athens (§149). Subsequently he tried to enter the employ of
(uobot maAv autdv) the Olynthians, who were hostile to Athens and who were
holding Amphipolis at the time (§150), but he was captured by Athenian forces.

It is questionable whether Charidemus’ employment of mercenaries by an

Athenian general gives rise to obligations defensible in an Athenian court.
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Lysias 12, Against Eratosthenes

Pheidon, one of those chosen to reconcile the Thirty and the supporters of
democracy, was actually working against Athens. Unable to persuade the Spartans to

send an army, he borrowed money to hire a mercenary force:

EKATOV TaAavTa edaveloaTo, tva éxol émkoupous piobolobat, kal
AUcavdpov &pxovTta NTHoaTo

He borrowed 100 talents, in order that he might hire mercenary troops, and he asked
for Lysander as the commander (§59 cf. §60)

The employment agreement would not be legally defensible in an Athenian court.

H. Hire of sailors, rowers and soldiers for a trireme

Demosthenes 50, Against Polycles

For his trierarchy the speaker, Apollodorus, hired the best sailors possible, giving
each of them bounties and large advance payments.
(LoBwoduevos vauTas s oldv T Ny apioTous, dwpeds Kal TTPpoddoels Sous
EKAOTW auTdv peyaAas). He hired the strongest rowers
(Ut peciav Toivuv Ny Eduvaunv kpaTtiotnv éucBuoauny §7)

He paid the rowers and soldiers on board monthly (he has the payments read to
the court). Tous pioboUs oUs Tals UTmpeoials kal Tols EmMPBATAlS KATA
ufva £didouv (§10)

The crew of a triereme, it is acknowledged, disbands if one does not give pay

(8&v un uobdv tis Bid@) or if the trireme returns to the Peiraeus in the middle of its
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mission and the sailors who remain are unwilling to embark again, unless one gives them

more money (ETepov &pyUplov) so as to manage their households (§11).
The speaker received no pay (H1o80ov) from the general for eight months, and
some sailors deserted. Apollodorus hired (Euio6woaunv) others, again with bounties

and advance payments. To the original sailors who remained, he gave something to leave
behind for the management of their households (§12).
When Apollodorus’ trierarchy expired, the soldiers had been given only two

months pay (u1o60s). There were more desertions. (§14)

The problem of deserters is not a matter for lawsuits:
Because Apollodorus hired very good rowers, they were especially prone to leave and go
to whoever paid more:
NYOUUEVOL TNV €V TG TapOvTI eUTTopiav KPEITTwW eival auTols Tol
HEAAovTOS POPov, el TToTe Angbeinoav Ut épod.
Considering the abundance of the present more important for themselves than the
future terror if they were ever caught by me (§16).

The trierarchy continues with desertions, hiring more personnel and lack of
enough money for pay.

The treatment of deserters is also described in Dem. 51.11: Sailors who desert
(amoAerropévous) are imprisoned and punished (SoUot kal koA&Louciv oUtot). Each
sailor receives 30 drachmas pay.

In Thucydides (8.45.2), admittedly decades earlier than Demosthenes, Alcibiades
has a more aristocratic attitude towards paying sailors. When he withdraws to the Persian

satrap, Tissaphernes, he cuts the pay of sailors and pays it irregularly. As he explains,
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Athenians pay their sailors less so that they do not spend money on enervating luxuries

and so that they do not feel free to desert (ol 8¢ Tas vals amoAeiTTwow).

I. Hire of peltasts and ship’s crew

Lysias 19, On the Property of Aristophanes

Ambassadors came to Athens from Cyprus to solicit aid, and the people voted

them 10 triremes, but Cypriots needed money:

oU yap uoévov Tous eis Tas vats, aAA& kal TeEATaoTas EpiobcoocavTo, Kal

OmAa émpiavTo

for they not only hired people for the ships but also peltasts, and they bought

equipment (§21)
In a list of public expenditures by Aristophanes, the speaker mentions that ‘when the
Cyprians came and you gave them the 10 ships, he supplied 3,000 drachmas in respect to
the hire of the peltasts and the purchase of the equipment’

(TAV TeEATAOTGY TNV picBwotv kai Tév dmAcv ThHv covhy (§43).

J. Illegal Payments

To accept a bribe or offer one “in connection with public or private affairs was
liable to prosecution by graphe” (MacDowell 1986, 172). When money is allegedly paid

in an illegal way or for an illegal activity, uio8cw or picBeoois do not, of course, refer to

legally defensible agreements, or contracts. Orators mention bribery of various types.
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Dinarchus 1.52, Against Demosthenes

Dinarchus used a public process (eisangelia) against a person who had lied

against him and the council of the Areopagus (KaTaeUuoAUEVOY HEVTOL KAUOU
kal Tijs BouAfis). Dinarchus showed in court that his accuser acted against him because

he was in the pay of one Pythocles (having sold himself to Pythocles—

pobcooas auTov TTuBokAel kaT’ éuol TaUT Empatev).

Payment to Support Certain Political Positions

Demosthenes 18, On the Crown

Bribery: Most references are to the alleged bribery of Aeschines by Philip of
Macedonia, an illegal arrangement. Middle voice of employer:

moBolTal Tov kaTamTuoTov TouTtovi (he hired this despicable man §33).
Active voice of employee: TGV év Tals TpeoPeiais HIoBLOAVTWY EQUTOUS EKEIVCLY

(of those in the embassies hiring themselves out to this man §42)

The Athenians were led astray because of the ambassadors who were in the pay of Philip.
Passive voice of person employed:

§284 (&AN’ €uiocBcobng €l TE TA TouTwvi oupPEpovTa dlapbeipeiv.)

Aeschines was hired to harm the interests of the Athenians.

Demosthenes 19, On the Embassy
The word moBdcwo refers to taking or giving bribes especially to the allegation that

Aeschines was bribed by Philip of Macedonia.

Middle voice: Philip hired Aeschines: éuioBcoocato pev TouTov §316.
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Active voice: pioBcooas autov kail AaPcov apyuptov Aeschines, hiring himself out

and taking money §110

Payment to Propose A Measure

Demosthenes 24, Against Timocrates

Timocrates is being charged with proposing an inappropriate law. Specifically,

the type of prosecution is a ypa@r) vépov ) émthdeiov Oeivar.’' He allegedly
proposed the law in the pay of others (Talis yap ékeiveov Téxvals kal TTavoupyials
moBwoas autov [Timocrates] ‘hired himself out to their cunning and mischief” §14).

cf. §15, 67.

Bribery to Prosecute

Demosthenes 21.103 cf. § 123, Against Meidias

Meidias hired someone to prosecute Demosthenes for leaving his post.

(Mimotagiou ypa@rnv KaTEOKEUQOEV KAT éUoU Kal TOV TOUTO

TomoovT éuiocBuoocaTo)

Demosthenes 25.37, Against Aristogeiton

Having hired himself out to those doing business for Philip

(tois umep PIAiTTITOU TOTE MPATTOUOL CEQUTOV HioBcooas), Aristogeiton

prosecuted the speaker seven times.

m Hansen (1999, 212) identifies it as a ypa@r| vopov un émndeiov Betvan.
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Demosthenes 59.10, Against Neaera

Clearly under hire of Cephisophon and Apollophanes, Stephanus brought a false

accusation against Apollodorus (weudfj aitiav EMPEPov, KAl KATAPAVTS

Yevouevos pepicbwpévos Ud Kngioopdovtos kat "AToAAopdavous)

K. Lease of a Trierarchy

A person assigned to perform a trierarchy’” by the generals of Athens might pay
someone else to take the responsibility (MacDowell 1990, 299). Dem 21, 50 and 51
describe this arrangement. An attraction of accepting such an offer might be the profit
from looting and selling people into slavery. (The hired captain of a trireme

&yel kai eépel Dem. 51.13).

One may regard the lease of a trierarchy as a special form of employment, but the
roles of employer and employee are reversed in the Greek. Normally the employer, who
pays money for services, is the subject of Hio6dco in the middle voice, and the employee,
the recipient of the funds, is the subject of verb in the active voice or the passive. In lease
of a trierarchy, the employer is the subject of o8 in the active, and the employee is
subject of the verb in the middle (Dem. 51.7, 13). The lease might be locatio conductio
operarum or operis faciendi. Linguistically speaking the roles of lessor and lessee are
reversed in the Greek as they are in the Latin. The job of captaining a trireme requires

more responsibility and independence than wage labor would. The product of the lease,

7 One of the liturgies or public services periodically required of the wealthiest citizens, the

trierarchy was the responsibility of equipping and captaining a trireme. Only citizens could be trierarchs,
but other lituries were required of both citizens and wealthy resident aliens (cf. Hansen 1999, 388).
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however, is not an object made as is usual with locatio conductio operis, but a duty

performed. The examples follow.

Demosthenes 21.80, 155; Against Meidias

When assigned to perform a trierarchy, one Thrasylochus, he and his brother,
Meidias, challenged Demosthenes to an antidosis, an exchange of property in respect to
the liturgy.”” Demosthenes agreed to give them 20 minas, they leased out the liturgy for
that amount.

Sidwou’ elkool pvas touTols, doou TN Tpinpapxiav noav HeptoBwkdTES.
I give them 20 minas, the amount for which they had leased out the trierarchy (§80).

Later the system of paying for a trierarchy changed, and a group of citizens

(symmory) shared in the cost of maintaining a trireme for one year.”*

Tap’ v elompaTTouevol TdAavTov TaldvTtou pobolol Tas Tpinpapxias

T
ovuTOl

from whom [the symmory] exacting a talent they [trierarchs] lease the trierarchies for

a talent (§155).7

Demosthenes 50.52, Against Polycles

TOV ©pactloxov T¢ KaAAimme piobdoal Ty Tpimpapxiav émeioe

B If an Athenian believed that he was unjustly called to a liturgy and that another man was wealthier,

he could challenge that him to an antidosis. Then the other either had to perform the liturgy in his place or
agree to an exchange of property.

b A law proposed by Periandros, 358 B. C., changed the system (Hansen 1999, 113).

» MacDowell (1990, 373) “D.’s allegation is that Meidias (and other trierarch) exacts from his

contributors a total of one talent, saying that this is the amount required for the ship’s maintenance”
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[The general Timomachus persuaded] Thrasyslochus to lease the trierarchy to

Callippus

because of the use he wanted to make of Thrasylochus’ trireme.

Demosthenes 51, On the Trierarchic Crown

The speaker argues that he, and not his opponents, should receive a crown for

equipping his trireme first (§1).
OKEWAMEVOL Yap TOV éf éAaxioTou Tpipapxelv Boulduevov, pepiobcokact
TNV AnToupyiav.
For, after considering the man willing to be trierarch for the least [money], they have
leased the liturgy [to him]. (§7)
They blame the lessee (middle voice participle) for not bringing his ship to anchor on
time
Kol ToU pEv un meploppioal Ty vadv TéTe TOV pepioBwopévov aitiadoban,
TAOV dEKaAGds Bediakovnuéveov viv auTols KEAEUEY XAPIv UNES EXELV;
And [how is it not unjust], on the one hand, to blame the one renting [the trierarchy]
for bringing the ship round to anchor at that time, but on the other hand to tell you to
be thankful to them now for rendering good service (§7).

When Athens lost a sea battle, considering that the trierarchs having leased their
trierarchies (TQV TpINpAapxwV Tous HepIoBwKkOTas Tas Tpipapxias) were most to
blame for what happened, Athens sent them to jail. (§8)

Generalizing about renters of trierarchies and a possible reason for renting one:

EmEdaV yap Tis HioBwoduevos Tpinpapxiav eKAevor, Tavtas avBpwdTous

A&yel Kal PEPEL
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For when someone having rented a trierarchy sails out, he enslaves and robs all

peoples and looks to his own private advantage (§13).

(iv) Athenian Examples of locatio conductio operis

Several inscriptions described by Schulthess (1932) give examples of Athenian
locatio conductio operis. One inscription, ’® from 347/46, regarding the construction of
an arsenal stipulates that

eEepyaoovTal ol HIoBOoAUEVOL KaTa TAS OUYypPaPas

The contractors will accomplish [the work] in accordance with the syngraphai.
The contractors (ol pioBwodauevol), expressed by of a middle voice participle, would be
subjects of a middle voice verb (LoBotuant).

In another inscription,”’ from 288, regarding the construction of a portico refers to

the contractor as a pioBcotns. It mentions an agreed amount of money and the name of

his surety ¢y yunTrs (lessee).

76 Contract for Services concerning the Construction of the Skeuotheke of Philon, Schulthess, 1932,

2115 n. 2 (IG II 1054 = SylL.> 969).

7 Contract concerning the erecting of a portico, Schulthess, 1932, 2115-16 n. 5 IG 11 5, 1054 d =

Syll.* 970).
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5. INapakaTabijkn

(i) Roman Law
I make note of a similar Roman contract and then consider the legal significance
of TapakaTabnkn, noting the contexts in which it appears. One of the real contracts in

the Corpus Iluris Civilis, depositum, is “‘the handing over of a thing for safe-keeping”
(Nicholas 1962, 168). In Nicholas’ view depositum “could be of no commercial
significance” (Nicholas 1962, 169). If this is the case in the Roman economy, the

corresponding Athenian transaction, TapakaTabrkn, appears only in connection with

money or in metaphor.

(ii) TTapakaTabnkn: Physical Deposit

A. Outside of Banking

Money is specifically mentioned as the deposit in every example except in the

passing reference of Isocrates 4 (Panegyricus).

Lysias 32, Against Diogeiton
This is the prosecution of Diogeiton for mismanaging the estate of his brother,
Diodotus. Before he set out on a military expedition, Diodotus gave his brother a will

and a mapakaTadrkn of 5 talents (Siabriknv autd didwol kai TévTe
TaAavTta apyupiou mapakaTadnknv §5 cf. §13). Diodotus was indeed killed on the

expedition. Diogeiton was to manage the estate for Diodotus’ children, but he did not

reveal the extent of Diodotus’ estate or the orphans the deposit (TTapakaTadnkn §16).
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The word TapakaTadnkn refers to a deposit for safekeeping

Isocrates 4, Panegyricus

Speechwriters should stop writing about trivial subjects such as the deposit

(TapakaTabrkn) and turn their attention to uniting Greece in a war against Asia

(§188), an allusion to lawsuits over money.

Isococrates 21, Against Euthynus

This is a lawsuit to recover money given to Euthynus for safekeeping. The speech
is for a supporting speaker.
Nicias, the prosecutor, gave three talents of money to Euthynus to guard

(Tpia 8¢ TdAavTta apyupiou EUBUvw puAAGTTEW EBcokev §2). Nicias wanted to

take a voyage and asked Euthynus for his money back, but Euthynus only gave him two
talents and denied the third (§3). The transaction lacked witnesses. There was no one
present either free or slave when Nicias was making his deposit
(Nikia y&p oUTe TapakaTaTIBEueVe TX XpriHaTa oUTe KOUILOUEVE
oUBEls).
Euthynus may try to defend himself by arguing that
OUK &V TTOT ABIKEIV ETTIXEIPGIV T UEV dUO UEPT Tiis TTapakaTadnkng
ATESCKE, TO BE TPITOV HEPOS ATTECTEPTOEV
he would never, if attempting to do wrong, give back two parts of the parakatatheke
but rob the third part (§16).
A variety of terminology represents the act of depositing. Two verbal expressions

( pUAAGTTEW EBcokev, TapakaTaTIBEUeVe) and the noun TapakaTadnkns.
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B. Banking

All allusions are to the bank of Pasion or his successor, Phormio. Deposit is

treated as legally defensible in Isoc. 17.

Isocrates 17, Trapeziticus

This is a lawsuit for recovery of a deposit in Pasion’s bank. The main problem
asserting the right to a bank deposit in this oration is proving that it actually existed.
There are no receipts, and the only witnesses to the transactions were the bank personnel,
who were slaves and could only give evidence under torture (basanos). Actually the
speaker does not regard the slaves as witnesses and generalizes that bank transactions are
unwitnessed
(&vev papTUpwv yiyveTat §2 [see section on cupBSAaiov]). Part of the oration
describes the speaker’s attempts to get hold of the slave who knew about the deposits
(§12-13).

As for the Greek, the participle, keipeva, ‘deposited’ and the noun,
TapakaTadnkn, both denote the deposit: epl 8¢ TGOV Tap& ToUTW
KelMévawv (‘concerning the [money] deposited with him’ §7), T& pev yap xprjpata
TOAN’ elvatl T& Tap’ auTté keipeva (‘for much money was deposited with him” §8).
Later TapakaTabnkn appears (Trepl Tijs mapakaTabrkns §13 cf. §18, 27, 45, 50, 53,

56).

Demosthenes 36, For Phormio, and Demosthenes 45, Against Stephanus

The bank of Pasion was leased to his former slave, Phormio. After Pasion’s death,

his son, Apollodorus, sued Phormio. Dem. 36 is the speech for the defense. The exact
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type of suit is disputed,” but a discussion of bank deposits, termed TapakaTadnkat, is
part of the defense. Pasion was written into the lease as owing the bank 11 talents (§4),
and the speaker explains why this is reasonable. The implication is that the dispute with
Apollodorus involves this part of the lease.

Pasion had about 20 talents of landed property, explains the speaker.
apyuptov d¢ Tpos TauTr dedaveiopévov [idlov] TAéov 1) TEVTIKOVTO
T&AavTa. év [oUv] Tols TeEvTRKoVTa TAA&GVTOlS TOUTOIS ATTO TV
TapakaTadnkdv TV Tis TpaTelns Evdeka TAAaVT Evepyd Q.
and additional money loaned out which amounted to more than 50 talents. Among
these 50 talents from bank deposits (T¢Ov TapakaTabnkdv Tév Tis Tpamélns),
11 talents were invested (évepy &) (§5)
One might ask what the distinction between money lent (Sedaveicuévov) and money
invested (évepy &) is since money is generally lent at interest (see section on daveilw).
The explanation, apparently, is that the évepy& money was invested in landed property.
Since Phormio was not an Athenian citizen at that time ‘he would be unable to
collect as much as Pasion could on loans backed by land or apartment houses’ (oUx oids
T €ool’ elompdaTTe Soa TTaciwv émi yij kai ouvolkials Sedaveikaos v §6).
Therefore Pasion took these loans from the bank deposits, and was written as owing the
bank 11 talents. Since the 11 talents are said to be part of the bank’s deposits, it is

reasonable that the money should kept as an asset of the bank.

® Cohen argues against Libanios’ designation of the suit as a dikn apopufis. “Gernet considers it a

Sikn PAaPiis,” i.e. a suit for damages (Cohen 1973, 13 n. 28).
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Apollodorus lost the case against Phormio (Dem. 36). In Dem. 45 (Against Stephanus)
he prosecutes one of Phormio’s witnesses for perjury. According to Apollodorus,
Phormio tried to steal the bank capital (aphorme), and false witnesses deposed to a
fabricated lease and non-existent will (§5). Again the 11 talent debt is mentioned
(TTpooyéypamTal €vdeka TGAavd O TaTnp d@eilwov eis Tas TapakaTabhikas
ToUTw ‘my father was additionally written as owing 11 talents’ §29, cf. §32), but
Apollodorus attributes it to Phormio’s mismanagement

(BoT1 & SoTIs &v, Bt” Ov copelAnkel TooaUTa Xpnuab’ 1 TpameCa, TouTe T&
Aoitr’ éméTpeyev; ‘And is there anyone who would entrust the bank in the future to one

through whom it was in debt for so much money?’ §33).

Demosthenes 52, Against Callippus
Callippus sues Apollodorus for the money of a deceased depositor, paid to the

wrong recipient. A variety of words refer to bank deposits. TapakaTadrikn does not
have a special place in the oration. In §4 a verb (Tibnui) expresses the act of depositing
and the money deposited.

elcoBaot 8¢ mavTes ol Tpamelital, dTav Tis apyuplov Tibeis idicdTns

atmodolval T TMPOCTATTY, TPATOV ToU BévTos ToUvoua ypdev Kal

TO Kep&Aatov ToU apyupiou

All bankers are accustomed, whenever some private individual making a deposit

(T1B¢eis) instructs [the bank] to pay [it] to someone, first to write the name of the

depositor (6évtos) and the amount of the money (TS kepaAaiov ToU apyupiov)

(§4).
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Later the word Tapakatabnkn. Callippus speaks of Pasion as
TEPL TToVNPOU Ot Kal ATTAAEIPOVTOs &ATTO TEOV TapakaTabnkédv

concerning a wicked man expunging part of the deposits (§27).

(ii) TTapakaTabnkn: Metaphorical Usages

A. Persons or Ideas to be Guarded or Protected

In metaphorical usage a Tapakatadrkn usually represents an idea.

Exceptionally in Dem. 28.15 (Against Aphobus 1I) it stands for human beings.

On his deathbed Demosthenes’ father entrusted his children to his brother
ouptTapakabioduevos Afjucova TOV &BeApdv, Ta ccopabd’ NUVY s TAS
XElpas €vebnkev TapakaTabrknv émovoualwv
having his brother, Demon, sit beside him he placed our persons in his hands, calling
them a parakatatheke.

In previous examples, the word TapakaTabrikn referred to inanimate objects, generally
money. The children were called a TapakaTabnkn as an additional term of description
(¢rovoudalewv). The terminology is effective because this is not a usual usage of the
word. Here a mapakaTabnkn is something precious to be protected.

The mapakaTabrkn is the guarding of the Athenian people in Dinarchus 1.9

(Against Demosthenes)
@ TNV TGV CWUATWY PUAaKnV o dfjuos TapakaTabrknv é5cokev
to whom [the Areopagus] the people gave the guarding of their persons as a

parakatatheke
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Isocrates 1.22 (To Demonicus) contrasts the metaphorical and physical usage of

mapakaTtadnkn. He advises Demonicus to ‘guard deposits (TTapakaTadnkas) of

words more carefully than those of money’

(M&AAOV TrPEL TAS TAOV Ady v 1) Tas TAV XPNUATWY TapakaTabnkas).
The mention of a TapakaTabnkn sometimes appears in conjunction with

mention of the laws of Athens. In Aeschines asks (1.187 [Against Timarchus]), what use
it is to maintain an attendant or to set trainers and teachers over children when those

people (i.e. people like Timarchus) keeping the laws as a TapakaTabnkn are bent
towards shame (ol TNV TGV vopwv TapakaTabiknv €xovTes TPOs TAS

aloxuvas kaTakaumtwvTtal). For other examples cf. Dem. 21.177, 25.11, 59.76.

B. Guarantees

Athens had the TapakaTabrikal of Aeschines’ previous life when he went on
his embassy to Macedonia (Tas éuas TapakaTabnkas, as oikol KaTaAlTTcov
eis Makedoviav émpéoBevoa Aeschines 2.146 [On the Embassy]).

The speaker of Lysias 8 (Accusation of Calumny against Fellow Members of a
Society) believed himself to be a special friend of the members of his association because
they spoke badly of each other to him ‘having the wicked words concerning each other
from each of you as a parakatatheke’

(TapakaTabrknv €xwv VUGV TTap’ EKAoTou AOyous TTovnpous Tept GAANAwY

§17).
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(iii) Conclusion
In lawsuits in which a Tapakatabrikn plays an important role, the word always

denotes a deposit of money. It appears in banking and non-banking contexts. Litigants
attempt to defend their right to deposits in two orations, both by Isocrates. The word

TapakaTadnkn is not especially emphasized, which suggests that it did not have a
special legal value as, for example, a ouyypa@n had for maritime loans.

In metaphorical usage a mapakatadrikn usually represents an idea.
Exceptionally in Dem. 28.15 (Against Aphobus 1I) it stands for human beings.
Something represented as a TapakaTtadnkn is something to be guarded, such as a
person’s life or the laws of Athens. It is a sacred trust. Alternatively a

TapakaTadrikn may represents a person’s guarantee.
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6. Sale

(i) Roman Sale

Sale (emptio venditio) is one of the consensual contracts, contracts arising by
agreement alone, without need for special forms or acts (Nicholas 1962, 171). (There
were also older, formal kinds of sale, such as mancipatio and in iure cessio [Nicholas
1962, 63].)

Traditio (‘delivery’) was another kind of conveyance, or rather traditio based on a
valid cause (iusta causa) since traditio could be used for other transactions such as loan

(Nicholas 1962, 117).

(if) Athenian Sale

I will refer to Fritz Pringsheim’s book, The Greek Law of Sale (1950). This
monograph studies sale throughout Greece from the archaic period to Byzantine times
with frequent comparison to other legal systems, especially Roman law.

Attic Greek has a variety of terminology to denote purchase and sale. From the
verbs covéopal and, in the aorist, Tpiapai denoting ‘to purchase’ to eoAéco,
amodidwopat and, in the perfect tenses, mTp&okw denoting ‘to sell’. Of much less
frequent occurrence are the nouns covr, ‘purchasing’, and Trp&ois, ‘sale’. As noted by
Pringsheim (1950, 111-14), the Greek nouns sometimes appear together to indicate a
single transaction. Corresponding to the Roman emptio venditio (purchasing sale), there

appears the phrase covr) kal Tp&ois, or a phrase where the nouns have some other

connective. He notes this first in Herodotus and Sophocles then in the 4™ century
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philosophers Plato, Aristotle and Theophrastus. It also occurs in Hypereides 3 (4gainst
Athenogenes). Elsewhere in oratory the nouns appear separately.

The main oration relating to a contract of sale is Hypereides 3 (Against
Athenogenes). Epicrates, the speaker, wants to buy the freedom of a slave boy.
Antigona, a go-between, arranges that the owner release the boy together with his father
and brother for 40 minas (§4). Later the owner, Athenogenes, convinces him instead to
buy the family and to manumit them later (§5). Along with the family, Athenogenes
wants Epicrates to buy the perfume shop that they run for him. Part of this purchase is
taking on the debts of the shop.

The agreement was written in a document called ouvBiikat (§8). The purchase

includes debts of the shop. Athenogenes wants Epicrates to take responsibility
(ou avadegn) for the money the slaves owe:
Ooov HévTol OPeiAouciv apyUplov, pupou Té Tvos Tiunv TTaykdAw kal
TTpokAel kai €i Tt GANO KaTEBETO TI§ €M TO HUPOTICOAIOV TEOV
TPOCPOITLIVTLOV
What money they owe, and the price of some unguent to Pankalos and Procles and
whatever any of the regulars deposited for the perfume shop (§6).
There is probably a written contract because the buyer is to take over the debts. It deals
with the future obligations of the parties.
Pringsheim argues that Greek sale, in general, was cash sale (1950, 190). In other
words, a purchase was made by paying the purchase price. In Athenian oratory, in
particular, payment of the price clearly completes the sale. Pringsheim (1950, 192) gives

the sale in Hypereides 3 as an example of cash sale. Epicrates deposits 40 minas in a
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bank (§5), Athenogenes writes ouvBijkai (§8), they go to the shop and deposit the
document with a third party (§9) and, finally,
Tas OE TETTAPAKOVTA UVES £y O KATAPAAGV TNV cOVNV ETTOINCAUNV
paying the 40 minas, I made the purchase (§9)
Pringsheim points out that after this the creditors, recognizing the new owner, begin
hounding Epicrates.
Prinsheim (1950, 191) also gives the example of [Demosthenes] 32 (Against
Zenothemis) as an illustration of the principle of cash sale. There is a disagreement about
whether a cargo of grain belongs to a person named, Protus, or to Zenothemis, the
speaker’s opponent.
HETX TaUTa TPoUKaAED’ o TTpddTos auTov Kal fUEls €Tl THV &pXNV TNV
TV 2ZUPAKOCIwV, KAV HEV EWOVNHEVOS TOV CITOV EKEIVOS PV Tal Kal TA TEAT
Kelpey’ Ekelveo Kal TAS Tiuas O diaAUcwv EKEVOS,
After this we and Protus challenged him [Zenothemis] [to go] to the authority of the
Syracusans, and if it is clear that he [Protus] bought the grain, and the taxes were
clearly deposited by him, and he clearly paid the fees (§18)

then the speaker will consider Zenothemis in the wrong.

As pointed out by Pringsheim (1950, 191), the evidence for Protus’ ownership is
that he bought the wheat and paid the taxes and fees on it. Notice that the verb used to

denote ‘purchase’ does not matter. In §18 it was covéopat. Earlier, when the speaker
describes Protus getting off the ship, he uses the verb &yopd&Cw of the purchased grain.
(Tov 8t oitov O fyopakas eixev ‘he having bought the grain in the market had it’

§14).
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In comparison with Roman sale, traditio (delivery) “is not required in Greek law

for the transfer of ownership” (1950, 219). (Pringsheim translates the word TTap&doois

[handing over].) Among his examples are two from Athenian oratory. He points out
(220 n. 2) that in Dem. 32.18 “the fact that the goods have been delivered to the buyer is
not used as an argument for his ownership.” Likewise in Hypereides 3, “all the
conditions for the transfer of ownership are enumerated. Paradosis does not figure
amongst them.”

Oratory shows that sellers, at least in some cases, would have obligations to the
buyers after sale. Demosthenes 37 (Against Pantaenetus) discusses the need to warrant
the sale of a workshop and slaves. In this oration, there is a dispute between creditors
over who owns the security on a loan, the security being a workshop and slaves in the

Maroneia mines (see also paots €1l AUoet). The speaker and his partner, one group of
creditors, consult Mnesicles, someone described as a ‘vender’ (TTpatrp). Mnesicles
confirms their title to the property (Tol Mvnoikéous BeBaiotvTos fuiv §12). When

the partners accept money to withdraw their claim to the property, there is again need for

a mpaTnp of the property to the other group of creditors (§§13-14).

In the sale of slaves, according to Hyperides 3.15 (Against Athenogenes), a buyer
could return a slave who had an illness that the vendor had failed to declare. The legal
obligations of venders in these circumstances indicate that that there would be a legal
remedy for buyers in certain cases, which makes sale a legally defensible agreement in
these situations.

There were also general stipulations that venders had to follow. For example,

there was a law against lying in the agora (Hyp. 3.14). Additionally, according to the
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Pseudo-Aristotelian Athenaion Politeia (51.1-3) there were groups of magistrates in the
Peiraeus and in the city of Athens (astu), who regulated sale: the agoranomoi whose
concern was the genuineness and purity of objects sold, metronomoi whose concern was
the correctness of weights and measures and sitophylakes whose job it was to monitor the

fairness of the prices of grain and grain products.
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7. Conclusions of Contract Study

The Athenians had many of the same categories of contracts that the Romans did.

For example, locatio conductio (=uiobcwois) and real security (=amoTtiunua). The

Romans, however, separated contracts into more named types. In the contract of loan, for
example, the Romans separated a single Athenian contract, loan of money with interest,
into mutuum (loan of money) + stipulatio (for the interest). In Athens, terminology did
not distinguish whether creditor or debtor held real security. Roman law, in contrast,
made this distinction, and, in fact, had three kinds of real security since it treated
ownership and possession as separate categories.

The table on the next page shows Athenian contracts with the corresponding

Roman contracts.



Types of contracts

Greek Words

Loan of Money

Personal Security

Real Security

Partnership

Lease

Hiring Employees

Hiring Contractors

Deposit

Sale

daveilw, épavos

Eyyun

amoTiunua, uoTifnut,
UTroBnkn

KOIVIVIKOS, KOlvwvia
uioBwois, uobdw

Active voice verb of lessor
Middle voice of lessee
uioBwois, uobow
Active or passive voice of
employee.
Middle voice of employer
(Active and passive voices
reversed for trierarchy).
wobcoTns, uobdw
Middle voice of contractor.
TapakaTadnkn
wvT), TPAOoIS
WVEOUAL, TTWAEW
Other verb forms in

other tenses.

Roman Contracts

mutuum,

stipulatio for interest

sponsio, fidepromissio, fideiussio
fiducia cum creditore, pignus,
hypotheca

societas

locatio conductio rei

locatio conductio operarum

locatio conductio operis faciendi

depositum
emptio venditio or

traditio with iusta causa

215
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IV. Concluding Remarks

Using a definition of ‘contract’ to clarify the scope of the study, I discuss contract
words and types in the 10 canonical orators, with some references to inscriptions.

Orations often mention documentation (ouvbiikal or a ouyypaon) for detailed

arrangements. Oral contracts also existed, however. For example, there is no indication
of documentation in the agreements of [Demosthenes] 42 and Andocides 1, both

identified as OpoAoylal. Again, the speaker of Isocrates 21 makes a deposit of money
(TapakaTabnkn) without witnesses or, as it seems, documentation.

All of the contracts studied involve economic relationships. Their subjects are
property and, even more often, amounts of money. Wealth consists of money, land,
houses, multiple dwellings, ships, slaves and businesses whose personnel are slaves.
Non-monetary obligations have monetary counterparts, as, for example, in the case of
real security. The banker, Pasion, uses this idea in [Demosthenes] 49.22 when he does
not receive back the silver bowls that he lent a patron. He makes a note of the debt in his
books, as an amount of money. The focus of litigation is on financial awards. Lawsuits
over family disputes, concern inheritances or dowry payments, not breach of betrothal

(eyyun) agreements. Business dealings took Athenians beyond the relationships of

family and friends.

The contract study identifies Athenian contracts with their Roman counterparts.
The distinctions of Roman legal terminology suggest investigations for Athenian law (the
nature of creditor’s rights in the security for a loan, for example). Roman terminology

may also allow precise ways of identifying Athenian contracts. The sources consulted for
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the legal systems, however, are of unlike natures. Our knowledge of Athenian law comes
mainly from oratory. It is law in practice, a record of interpretations of laws and modes
of argument. For Roman law, on the other hand, we have descriptive works.

Among many contrasts between the systems, Athenian law did not have
recognized precedents that determined how to decide issues not covered by laws. Such a
system developed in Roman law with the Praetor’s Edict and opinions of authorities.
Gaius divides the ways in which contracts arise—uverbis, literis, re, consensu. The focus
on form does not come through in the discussions of orators. They describe people
making contracts, but there is no emphasis the formal question of how the obligation
arose. For example, Athenian orators often mention written contracts, but spend no time
distinguishing whether the spoken words, the writing or payments created the legal
relationship. There is often, however, emphasis on the willing agreement or pleas that an

opponent had formerly made to enter an obligation.
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