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Preface

CONTRACT MANAGEMENT is a critical skill for all contemporary
public managers. Managers must learn how to write contract requirements
and elicit bids that obtain important services and products at the best pos-
sible price and quality. They must learn to work with, manage, and mea-
sure the performance of these outside private and nonprofit organizations.
This two-way sharing of information is essential to decision making in a
networked organizational environment. Managers must also learn how to
participate in teams that include both public and private sector partners.
In addition, students and practitioners of public administration must place
these new management practices in the broader context of representation
theory and public ethics. What is the effect of this new public sector on
representative democracy? How do we guard against corruption and other
potential violations of public trust?

In earlier works we have discussed a variety of mechanisms or tools a
manager uses to influence internal organizational behavior and to posi-
tion the organization in its environment. In this respect, the boundary of
the organization is sharply defined. One can tell what is inside the organi-
zation and what is outside. The internal dynamics of the organization have
the most proximate influence over the organization’s work processes and
outputs. The organization’s environment (along with organizational factors)
influence organizational inputs (such as resources) and outcomes. Even
when examining change-oriented tools we term “tools for innovators,” this
boundary between the organization and its environment continues to
hold. However, when production is a function of a number of organiza-
tions linked together in a network, much of the organization’s work is pro-
duced outside the organization. Some of this work is produced through
informal agreements and a shared mission, and some of this work is the
result of a formal, contractual relationship. This book focuses on the for-
mal aspect of the relationship between organizations in a network, the
contractual relationship.

The need for information about the organization’s environment and in-
ternal production capacity remains, but the complexity of the information

xi
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has grown exponentially. Of course, one could argue that the need for in-
formation about a contractor’s internal capacity and environment is not as
great as the need for information about the “home” organization. In all
likelihood, a few pertinent facts about the contractor’s capacity and envi-
ronment will suffice—but which piece of information is pertinent? What
does the contract manager need to know to obtain productivity from the
contractor?

The type of information needed by government contract managers is
likely to emerge only over time as the two organizations learn to work to-
gether, in concert with other members of the particular production net-
work. Early in the contract relationship, management must stress commu-
nication and learning as each party learns the most critical elements of
interaction. From that organization-learning exercise we will need to iden-
tify key indicators of organizational activity, outputs, and outcomes. We
will also need to learn how to communicate those indicators to each other
and verify the accuracy of the data.

In addition to the production process that members of an organiza-
tional network take part in, public sector networks are characterized by
a unique set of features stemming from their role in implementing
public policy. First, as we all acknowledge, policy formulation and im-
plementation are not truly distinct processes. Implementation issues
constrain policy design, and decisions made when implementing policy
shape the operational definition of policy. The law may set the speed
limit at fifty-five miles per hour but that policy may be meaningless if
the police only stop people who are going seventy. Second, the acts of
private parties implementing public policies under contract to public
agencies are public and not private acts. The public agency contracting
for this service or good is responsible for the safe, effective, efficient, and
ethical production of the good or service. The standards public agencies
are held to are different and higher than those applied to private organi-
zations. The level of media scrutiny is also higher than in the private
sector.

This means that public managers have a unique burden as contract
managers. They must develop practices that ensure the production advan-
tages of networked organizations along with systems of transparency and
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accountability required of the public sector. This makes an already compli-
cated set of interorganizational relationships even more complex.

In many respects, the lessons of public network management are now
being learned out of necessity. In countless informal interactions these les-
sons are being taught and learned as public and private organization mem-
bers learn to work with each other on the public’s business. Many of the
lessons are painful. Most are important, and the purpose of this book is to
examine these issues and begin the process of detailing, analyzing, and
disseminating the lessons learned by today’s network managers. Our focus
is on the formal, contractual part of interorganizational relations, but we
understand that relations in an interorganizational production network
include important noncontractual relationships as well. It is important
that the reader understand our perspective on public sector contracting
and network management. We do not think that the modern manager has
a choice about contracting and drawing on other organizations to help
implement programs. Government will continue to contract and contract-
ing will grow. In our view, being for or against contracting is like being for
or against the weather. It really doesn’t matter.

Effective public managers need to quickly learn how to be better man-
agers of activities in other organizations. We need to learn more about
how to influence their behavior. We need to learn how to make these or-
ganizations act as extensions of the public sector while maintaining their
private character. We need to learn when not to contract. While we ac-
knowledge the reality of increased network management, we still believe
we must explore the critical strategic managerial issue of when to do it
yourself. Under what conditions is the task best performed directly by
your own organization? When should you develop the capacity in-house
instead of purchasing it from another organization? The war in Iraq has
provided a graphic example of the ethical issues involved in contracting
with private parties to provide goods and services in a war zone. It is clear
that some work should never be contracted by government to private
organizations.

The goal of this book is to explore the practical issues of contract man-
agement and to extend the discussion to issues of public ethics, gover-
nance, and representation theory. Connecting or linking public views to
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the work of unelected bureaucrats is difficult enough—how do we now
ensure that the work done by contractors serves the public interest?

In addition, we want to be practical and thought provoking. To do that,
we present a volume that includes theory, concepts, practical examples,
and management advice. We hope to add to the academic literature on
public sector contract management and to continue to contribute to the
main goal of our collaboration over these past two decades—to enhance
the effectiveness of public management and public managers.
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Chapter 1

Defining Contracting and
Contract Management

ORGANIZATIONS THROUGHOUT the world, in the public sector
as well as the private sector, are becoming less hierarchical and increas-
ingly part of interorganizational networks. Today’s effective public man-
ager must learn to manage people outside of his or her home organization,
as well as those within that organization. Some of the relationships be-
tween organizations are informal partnerships and interactions, but many
are formal and contractual. Developing and maintaining both sets of rela-
tionships are important and growing elements of the work of the contem-
porary public manager. This book will focus on managing the formal rela-
tionship between organizations: the contractual relationship.' This chapter
will address five questions:

» What is a contract?

« How is it used in the public sector? What influences the make-or-buy
decision in government?

« How often is contracting used in the United States?

« How do you manage a contract?

« Why focus on accountability and corruption?

What Is a Contract?

The definition of a contract is straightforward: “An agreement between
two or more parties, especially one that is written and enforceable by
law” (www.merriam-webster.com). Still, as Phillip Cooper has observed:
“A contract is a legal instrument. Even so, great latitude is left to the
contracting parties to an agreement to have the tools to fashion and
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implement it. Negotiations resulting in a meeting of minds are the domi-
nant dynamic in most contracting” (2003, 13). While contracts involve
negotiations between a buyer and a seller, a great deal of the attention in
this volume will be devoted to the issues faced by the buyer, the govern-
ment contract manager.

It is critical that the contract agreement be specific enough to provide a
high quality good or service, but flexible enough to allow for that good or
service to be modified to meet the government’s evolving needs. A con-
tract specifies the good or service being procured, and typically includes
information about

o Price

« Schedule

o The definition of the service or product being delivered
« The amount of service or good being provided

A defining characteristic of a contracted relationship in government is
that the contractor is a separate and typically nongovernmental organiza-
tion. For purposes of this work, a memorandum of understanding or co-
operative agreement with another governmental organization will not be
viewed as the type of contractual relationship we are analyzing.

The literature of public administration uses the term contracting to de-
scribe a number of relationships, and therefore it is important to be clear
about the type of relationship we are analyzing. In their excellent analysis
of contracting patterns among state governments, Jeffrey L. Brudney and
his colleagues (2005, 394) note that

Despite the apparent heterogeneity of the privatization concept and
the various methods for achieving privatization, in the U.S. context
especially, this term is usually taken to mean government “contract-
ing out” or “outsourcing” with a for-profit firm, a nonprofit organiza-
tion, or another government to produce or deliver a service. Although
the job of delivering services is contracted out, the services remain
public, funded mainly by taxation, and decisions regarding their
quantity, quality, distribution, and other characteristics are left to
public decision makers (Brudney et al. 2005; compare Boyne 1998a,
475; Ferris 1986, 289).
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What is key in Brudney’s definition, from our perspective, are the notions
of public control, funding, and decision making. The government is the
principal and the contractor is simply the agent. The issue of accountability
will be a recurring theme of this work, and our definition of contracting
leaves no ambiguity about the power relationship we see in government
contracting. We understand that those who implement policy hold the
power to define policy through administration, but that any exercise of
this power by the contractor does not eliminate or diminish in any way
government’s responsibility for the actions of contractors.

How Is It Used in the Public Sector? What Influences the
Make-or-Buy Decision in Government?

Government agencies have always purchased goods and services and have
developed relationships with vendors as part of the routine administration
of public programs. When discussing the “competition prescription,” Don
Kettl makes this point when he tells the story of George Washington’s com-
plaints about the shoddy uniforms supplied to his revolutionary troops by
private contractors. While these relationships with vendors continue, some
analysts believe that contracting is different today than in Washington’s
time. Stephen Goldsmith and William D. Eggers discuss the evolution from
simple contracting for goods and services to contracting as a means of es-
tablishing and maintaining complex interorganizational networks. “In ser-
vice contract networks, governments use contractual arrangements as or-
ganizational tools. Contractor and subcontractor service agreements and
relationships create an array of vertical and horizontal connections as op-
posed to simple one-to-one relationships. Such networks are prevalent in
many areas of the public sector, including health, mental health, welfare,
child welfare, transportation and defense” (2004, 69).

In this view, contracting is a part of the organization’s fabric, and what
Phillip Selznick (1957, 42) termed the “distinctive competence” of the net-
work is indistinguishable from that of the organization. In fact, one key
dimension of the value added by the organization is its ability to manage
the network it has established.
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The make-or-buy decision is made by organizations as they attempt to
identify their own unique identity or distinctive competence. An organi-
zation may decide that to adequately perform its core function, it must
shed other functions. Those other functions still must be performed for
the organization to deliver outputs, but now they will be contracted out to
other organizations.

Other management considerations that influence the decision to con-
tract might include either the hope for a reduced price or the need for
access to new or proprietary technology. Contracting can also in some
instances provide higher quality services without a cost increase. The
need for presence or capacity in a particular geographic location might
also lead an organization to seek a partner or a contractor. Finally, the
need to develop capacity quickly can lead a government organization to
contract.

In some instances, the purpose of contracting is not to buy a particular
good or service, but to develop capacity. Defense and high-tech contract-
ing sometimes involves funding private research and the development of
new technologies. Rather than investing in in-house scientific expertise,
government decides to partner with a private firm for that purpose. A
problem with this type of contracting is that often there are very few firms
with the ability to compete for these “high end” contracts. This can lead to
sole-source procurements, higher prices, and the appearance of impropri-
ety. In addition, as Patrick Dunleavy has observed, “taking on a contractor
may also create dependency on them, as when agencies build up data on
one proprietary computer system and then find that major transition costs
attach to shifting to an alternative supplier. In . . . these circumstances, ef-
fective market competition at the recontracting stage is prevented, and
firms taking over government functions have every prospect of making
super-normal profits with a particularly heavy cost in social welfare terms”
(1991, 246).

Dunleavy also believes that the management preferences and self-
interest of government contract managers can provide incentives for non-
competitive contracting. According to Dunleavy,

Policy-level staff are keenest to shift over to contracting where they
can deal regularly with a few large corporations which have congru-
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ent management structures, are simple to monitor and have higher
status and prestige. Large firms can better organize flowbacks of ben-
efits for their official contacts, and they share bureaucrats’ well at-
tested preferences for negotiated or selective tendering procedures
rather than open competition (Turpin, 1972). But senior bureaucrats
have less to gain from privatizing activities in highly competitive
markets. Small businesses are constantly shifting, hard to monitor,
prone to failure and their performance is highly sensitive to person-
nel changes. Bureaucrats’ preferences thus distort privatization policy,
promoting contracting-out where agencies become dependent upon
a few oligopolistic suppliers, but resisting it where competitive mar-
kets exist (1991, 241).

While we do not find evidence of contractors actually resisting competi-
tive markets where they exist, it is true that the ideological preference for
privatization can lead to contracting in noncompetitive markets. More-
over, while there are sound managerial reasons to contract, not all deci-
sions to contract are based on management criteria. Sometimes the deci-
sion to contract is based on a political calculus. This might include an
ideological preference for the private sector and antigovernment senti-
ment. It might be based on a desire to manage public relations and make
it appear as if the government is not growing. Paul C. Light has written
extensively on the “true size of government,” and in reviewing the growth
of federal contracting he notes that

the government’s hidden workforce has crept to its highest level since
the end of the Cold War. According to new estimates by the Brookings
Institutions Center for Public Service, which I direct, federal contracts
and grants generated just over 8 million jobs in 2002, up by more than
1 million since 1990. When these oft-budget jobs are added to the civil
service and military head count, the true size of the workforce stood at
12.1 million in October 2002, up from 11 million in October 1999.
The true size of government is still smaller than it was before 1990. The
end of the Cold War resulted in cutbacks of more than 2 million on-
and off-budget jobs at the Defense and Energy departments and NASA
by 1999. But according to the center’s triennial inventory, based in part
on estimates generated by Eagle Eye Publishers, the federal govern-
ment has added back more than half of that head-count savings. But
even as cuts were under way at Defense, Energy and other agencies
added roughly 300,000 jobs back into government between 1993 and



8 Chapter 1

1999. In the three years since, civilian agencies have added 550,000
more jobs and Defense has added roughly 500,000 (2003, 80).

While population grows and services must be expanded to meet growing
needs, antigovernment ideologues more interested in “starving the beast”
than delivering well-managed services force contracting on reluctant pub-
lic managers. For example: “The 1970s witnessed an antibureaucratic
mood that sought to limit the bureaucracy’s power through various bud-
getary approaches, reorganizations, reforms, and spending limitations
such as California’s Proposition 13. Though not without efficacy and util-
ity, overall such approaches are inadequate to the task. They must be aug-
mented by an effort to maximize the political representativeness of public
bureaucracy” (Krislov and Rosenbloom 1981, vii). Nevertheless, this type
of contracting is a fact of life in the United States, and it distorts the analy-
sis of make-or-buy choices in many public organizations.

How Often Is Contracting Used in the United States?

While contracting is increasing all over the world, this work will focus on
the United States. As Barbara Romzek and Jocelyn Johnston have observed,
“[glovernments at all levels have expanded the range of services they
deliver through contracts—from traditional ‘make-or-buy’ decisions for
defense weaponry, highway construction and fleet purchases, to contract-
ing for the ongoing provision of specialized social services” (2005, 436).

At the federal level, contracting increased in the late 1990s after declin-
ing at the end of the cold war in the late 1980s. As figure 1.1 indicates, de-
fense contracting strongly influences the overall trends in federal con-
tracting. The general tendency toward increased outsourcing is difficult to
find in the data due to the size of the defense budget and its volatile nature
over the past two decades.

Federal agencies procured more than $235 billion in goods and ser-
vices during FY2001, reflecting an 11 percent increase over the amount
spent five years earlier (U.S. GAO 2003). Despite the rapid increases in
contractual spending, it must be noted that in FY2001, the $235 billion
spent at the federal level represented about 10 percent of the entire
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budget. While there are examples of mismanagement in contracting,
such as those in Iraq and New Orleans, fears of what H. Brinton Milward
and Keith G. Provan (2000, 359) have termed a “hollow state” (without
the capacity to manage contracts) are probably premature at the federal
level: “Overall, contracting for goods and services accounted for about
24 percent of the government’s discretionary resources in fiscal year
2001. However, contract spending consumed between 34 percent and
73 percent of the discretionary resources available to the four largest
acquisition spending federal agencies” (U.S. GAO 2003). The analysis by
the U.S. Government Accounting Office, now called the Government
Accountability Office (GAO), indicates that certain types of spending
are more likely to be in the form of contracting than other types of
spending. For example, spending for communications equipment and
computer equipment and support also tends to be in form of contracts
with private parties. According to GAO,

Further growth in contract spending, at least in the short term, is
likely given the President’s request for additional funds for defense
and homeland security, agencies’ plans to update their information
technology systems, and other factors. For example, the President’s
fiscal year 2004 budget request reflects steady increases in DOD’s
discretionary budget authority, as well as increases in the budgets of
other agencies involved in homeland security. Additionally, the
President’s budget request reflects increased investment in informa-
tion technology both for new systems and for related support (U.S.
GAO 2003).

At the federal level we see some types of contract spending increasing, while
other types of spending are either flat or declining. Supplies and equipment
purchasing drops while service contracting grows. Of course, some of the
supplies and equipment no longer need to be purchased by government
contract if contractors are purchasing it for their own use in delivering ser-
vices. Figure 1.2 shows changes in federal contracting by categories of
spending. According to GAO, “the growth in services has largely been
driven by the government’s increased purchases of two types of services:

« information technology services, which increased from $3.7 billion in
fiscal year 1990 to about $13.4 billion in fiscal year 2000; and
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1986: $266 Billion 2001: $216 Billion

$37 B $27 B
(14%) (12%)

$80 B

$145 B (37%)

(55%)

M Supplies and equipment
M Other services
OR&D

Figure 1.3 Contracting Activity Has Shifted

Source: www.afge.org/Documents/CapReport.pdf.

« professional, administrative, and management support services, which
rose from $12.3 billion in fiscal year 1990 to $21.1 billion in fiscal year
2000” (U.S. GAO 2001).

In the past several years, the growth of contracting at the federal level
has followed a pattern of spending growth by the Department of Defense
(DOD). The war in Iraq and the war on terrorism that began in late 2001
have resulted in increased spending. According to the White House web
site in late 2005, Defense Department procurement grew more than 20
percent from 2001 to 2004. In discussing DOD’s increased spending the
White House site observed that

the Department of Defense (DOD) is currently on the front lines of
the War on Terror. As of December 14, 2003, there were 12,387 U.S.
military troops deployed to support Operation Enduring Freedom
in Afghanistan and 125,141 to support Operation Iraqi Freedom.
These troops are fulfilling the President’s commitment to take the
war on terror to the terrorists. ... Since taking office, President
Bush has consistently built defense strength. In fact, in constant
2004 dollars, defense spending has only been higher twice since
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World War II—during the Korean War and at the peak of the Cold
War buildup. While some of this spending may be attributed to the
War on Terror, President Bush committed to and has succeeded in
steadily growing the base budget of DOD from $296.8 billion when
he took office to $401.7 billion in the 2005 Budget. This 35-percent
increase to the Department’s base budget helps fulfill the President’s
commitments and ensures a fighting force that is second to none.?

While the picture at the federal level is far from uniform, state and local
contracting provides a clearer picture. At the state and local level, data
indicate that contracting is increasing. One way to assess this trend is to
examine spending trends within cities (fig. 1.3). In many respects, gov-
ernment’s funding “funnel” tends to end at the local level, where services
are actually delivered. Management trends tend to be more directly re-
lated to performance, since performance is more easily observed. If the
garbage doesn’t get picked up, one doesn’t need a major study to learn
about the failure—a keen sense of smell will do. The make-or-buy deci-
sion may be influenced by ideology, but in the end, reality seems to play
an important role.

Nevertheless, since privatization and contracting of services normally
entails “significant changes in the form of service provision, either reduced
quality standards, or decreased public or consumer control over service
provision” (Dunleavy 1991, 241), accountability of the bureaucracy is key.
The separation between the “policy level bureaucrat” and the citizen he or
she is serving can make it difficult to implement proper contracting of the
services. What a policymaker may view as an improvement may in reality
be something different. With most funding ending at the local level, it is
important to ensure that implementation of contracting at the local level
is just as sound as that at the federal level. Often “policy level bureaucrats’
welfare is little affected, especially where there is a wide social gap between
senior officials and their agencies’ clients in terms of class, gender, age or
ethnicity—as in most welfare state agencies dealing with the poor, elderly,
unemployed, disabled, or homeless. Even in policy fields where bureau-
crats themselves consume public services, spatial segregation can recreate
a wide social gap between senior officials and clients—as when the school-
ing, health care or environmental services in run down areas are managed
by officials living in more congenial parts of the metropolis” (Dunleavy
1991, 241).
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In New York City, government contracting has grown dramatically over
the past several years. According to the NYC Mayor’s Office of Contract
Services’ annual report on “Agency Procurement Indicators” (2005), con-
tracting increased from $7.3 billion in FY2002 to $9.1 billion in FY2003,
and from $9.5 billion in FY2004 to $11.4 billion in FY2005. These data are
in absolute and not constant dollars, but with a total budget ranging from
$42.7 billion in FY2002 to $46.3 billion in FY2005, contracting has grown
from about 17 percent of total city spending to 25 percent. One could
argue that most of this increase is in contracts related to increased capital
spending, but in fact capital spending during this period was a relatively
fixed $6 billion per year. In some areas such as social services delivery, the
city has gradually gotten out of the business of providing direct services
and now manages an extensive network of nonprofit service providers.
This is particularly pronounced in areas such as homeless and foster care
services in New York. While most governments still spend most of their
funds on direct transfer payments to citizens (such as Social Security and
Medicare), personnel, and debt service, governments have seen a gradual
growth of contracting in the late twentieth and early twenty-first centu-
ries. There are of course variations in these trends, but when we see a
major event like the war in Iraq or the destruction of New Orleans by
Hurricane Katrina, we also see a dramatic and rapid rise in government
contracting.

From the perspective of management, the issue of contracting and its
use as a management tool is most important at the point that goods and
services are produced and used. The vast majority of spending at the fed-
eral and state levels is transfer payments and grants to governments and
individuals. The federal government collects and distributes funds for
Medicare, Medicaid, Social Security, and a variety of smaller programs
that benefit individuals. They also spend billions of dollars on grants in aid
to state and local governments. States in turn transfer most of the funds
they collect to local governments. The great exception here is the Defense
Department, which contracts for much of the services it provides and all
of the equipment it uses. As figure 1.4 indicates, most federal contracting
dollars are let by the Defense Department.

Given the tendency to greater outsourcing and increased organizational
specialization in the private sector, we expect to see those tendencies
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reflected in government management now and in the future. Perhaps even
more important for government managers, effective management in an
era of increased technical, economic, and social complexity requires in-
creased use of this management tool. Contracting is growing, and sophis-
ticated managers are learning how to use the make-or-buy decision to
focus their organization on core competencies. Moreover, the strategic use
of outsourcing is requiring that modern managers learn how to get some
of their work done through the labor of people in other organizations.

How Do You Manage a Contract?

In government, contracting is a highly regulated activity. There are rules
on advertising, the bidding process, and the steps that must be taken to
review a bid. Once a contract is awarded, there are rules governing the
ethics of interaction between government and contractor. Despite these
constraints, the normal imperatives of management must hold. Managers
must develop and implement organizational strategies that reach into
the behavior of organizations contracted to be an extension of the orga-
nization. Incentives must be provided to obtain desired behavior from
contractor staff members. Informal networks and communication must
also be established. Informal contact, in particular, may be difficult in
an environment designed to prevent corruption and the appearance of
impropriety.

Effective contract management requires a range of management tools
that we will discuss throughout this book. Some of those tools relate to
contract provisions that provide resources to government contract man-
agers. What we mean by resources are contract clauses that provide man-
agers with

« The ability to define and shape the work of contractors.

« The flexibility to make midcourse corrections.

« The ability to obtain frequent and audited measures of contractor
performance.

» Methods for systematically providing performance-based incentives
and disincentives—particularly financial bonuses and penalties.
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« Procedures for developing and maintaining informal communication
from government staff and management to contractor staff and
management.

Managing a contractor’s work has all the conceptual elements of inter-
nal management. It requires strategic planning, leadership, human re-
source management, financial investment, financial allocation and control,
work process analysis improvement, and performance measurement. It
also requires that government managers ensure that contractors adhere to
many of the same ethical standards that government officials follow. Fi-
nally, government contract management requires reporting and control
that facilitates contractor accountability to the authority of laws enacted
by elected officials.

Obviously, these management requirements are not easy to meet and
are often not systematically factored into the make-or-buy decisions of
government officials. One of the purposes of this volume is to describe
these challenges to government contract management and identify meth-
ods for addressing these challenges. As we have noted elsewhere, there are
some situations that make contracting so difficult it should not be under-
taken. There are also some situations that make contracting so easy and
effective that performing the work in-house would be bad management.
There are, of course, many make-or-buy decisions that lie between these
two extremes. We need to get contract management past the barrier of
ideology and myth to a place where problems can be anticipated, ana-
lyzed, and managed. Our objective is to think about and discuss contract-
ing as a management tool like financial or performance management. No
one disputes that a well-managed organization needs to have a budget and
a financial control system. So too should it have a contracting plan and
strategy that makes the best possible use of external parties in the produc-
tion of goods and services.

Why Focus on Accountability and Corruption?

Corruption is not simply a problem in the public sector, as Enron and
thousands of other private sector examples demonstrate. However, public
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corruption is in many respects a more serious issue with greater impact.
Government funds are compelled through taxation and not generated
through a choice-laden private market. Stealing government funds is steal-
ing from everyone. Stealing private funds is stealing from a select set of
private investors. Moreover, society and political stability depend on pub-
lic trust that the government serves the public interest. If the government
is a kleptocracy, what is the probability that private business practices will
adhere to the rule of law? Of course, as our parents taught us, stealing is
stealing and it is never justified—but some crimes are worse than others.
Contracts provide a legitimate conduit for public funds to be allocated to
private organizations. Sometimes these contracts are quite large, and per-
formance and accountability measures are poorly developed. When you
combine lots of money with poor audit and control, you invite corruption.
Large contracts and low visibility can lead to corruption. Sometimes the
corruption is not public corruption, but government officials being taken
advantage of by private companies. Sometimes government contract offi-
cials and project managers are hopelessly outstafted by private firms and
their high-powered legal and financial stafts. Many of these private orga-
nizations have profit maximization as their goal, and when they interact
with mission-driven public organizations, the potential for misunder-
standing is high, as is the possibility of government officials being misled
and deceived. The different motivations of the public and private sectors
can create a clash of cultures. In this instance, some of it is a clash of cul-
ture and some of it is private firms (to quote Plunkitt of Tammany Hall)
“seeing their opportunities and taking them.”

Private firms’ outsourcing functions face similar issues, but the interac-
tion of two profit-seeking firms has different characteristics than a rela-
tionship between government and a contractor. The control on private de-
ception with other private parties includes legal contracts enforceable by
governments, letters of credit administered by private firms, insurance
also delivered by other private parties, the desire for repeat business, the
danger of poor public relations affecting a firm’s ability to sell to new cus-
tomers, and that old standby—ethics. The relationship between private
parties is conditioned by the mistrust often resulting from intense compe-
tition, as well as an explicit recognition of the shared goal of profit maxi-
mization. Private firms are under no illusion about the motivation of their
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suppliers and other partners. If they can succeed at your expense, they
will.

A government agency contracting for goods or services is sold these
items by vendors who may attempt to demonstrate their belief in the agen-
cy’s mission. While that belief may be sincere, the underlying factor that
motivates the firm’s behavior is not adherence to the agency’s mission but
increased market share, profit, and return on equity. The potential for
stealing and other forms of corruption makes accountability and ethics a
key dimension of government contract management.

The ideological preference for the private sector has led to some costly
management decisions as elected officials seek to mandate the make-or-
buy decision. These policy decisions can also lead to the appearance of
impropriety. A limited number of vendors are asked to play a role in im-
plementing a program, and these same vendors also turn up on lists of
contributors to political campaigns. In 2005, when the Medicare prescrip-
tion drug plan was implemented, the legislation required offering the el-
derly beneficiaries of this program a bewildering array of choices of pri-
vate drug plans—all of whom had higher administrative costs than the
government.

The blindness of ideology can lead to subpar government performance,
and infatuation with either government workers or the private sector can
distort management decisions and impair efforts to hold managers account-
able. If a public manager is compelled to favor an implementation mecha-
nism—one that is less cost-effective or efficient—it is difficult to then hold
that manager accountable for results obtained under these constraints. A
manager confronted with these conditions can of course follow Hirschman’s
classic formulation of “exit, voice and loyalty” (Hirschman 1970). Such a
manager can apply the same framework used to deal with ethical issues to
deal with politically imposed contracting decisions. If political interference
in management is so profound that the organization is doomed to failure,
the manager can go public and take the route of the whistle blower (the
“voice” option). If the level of interference is objectionable but more a matter
of preference, the manager can quit and move on to another organization
(exit), or simply decide to go along to fight another day (loyalty).

In addition to these political and ideological issues, a number of contem-
porary public administration scholars have conducted a profound debate
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on the use of “reinvention” management concepts, and they are concerned
that “entrepreneurial” public managers are confusing citizens with custom-
ers. They question the use of new techniques such as contracting out and
are concerned about the impact of public sector entrepreneurship on dem-
ocratic accountability. This literature is well summarized in Kalu Kalu’s
2003 piece in Administration and Society, where he notes:

it is only by understanding how bureaucrats truly relate to their pub-
lic purpose that we can be able to know to what extent and in what
form we should hold them accountable. Accountability in this regard
presupposes administrative efficiency, political responsibility, and re-
gard for the law as well as the implicit notion of due process. Whereas
the appeal of efficiency in the private sector (profit-driven) is different
from its appeal in the public sector (clientele satisfaction), it would
thus mean that a bureaucratic administration premised on the values
of public entrepreneurship would, at best, create an ontological in-
congruity between theory and practice. Alternatively, extreme adher-
ence to orthodox administrative values without regard to temporal or
generational shifts in the operational environment would resurface
the perennial issues of administrative insensitivity, bureaucratic red
tape, and procedural anachronism (Kalu 2003, 559).

Kalu cannot solve the dilemma proposed by what is essentially a discon-
nect between the needs of modern organizational management and the
requirements of democratic control of administration. We cannot solve
this problem either. We note the concern and believe it is worthy of atten-
tion and an effort to overcome it, but we move on—because the trend to-
ward contracting is not going to be stopped by scholars of public adminis-
tration. Contracting must be understood and adapted to conform to the
requirements of representative democracy. Outsourcing is essentially a
management technology—just as electricity is a physical technology. Once
discovered, it is impossible to undiscover. It must now be controlled—and
made safe for democratic use. If you'll excuse the play on words, we need
to insulate our democratic institutions from the threat posed by contract-
ing. The use of contracting has been growing steadily for years. However,
the transition of contracting into inherently governmental functions, such
as fighting wars, changes the scope and importance of contracting. In this
context, contracting cannot simply be looked upon for efficiency gains,



Defining Contracting and Contract Management 21

but attention must also be given to what powers the government is giving
to private contractors over the general public.

Conclusions

Management is a craft and not a science. A craft is built on lore, appren-
ticeship, and a shared aesthetic. While contracting is not a new element
of the public management craft, it is a tool that is used with increasing
frequency. If the government follows the private sector’s trend toward
increased outsourcing, we can expect increased use of this tool as orga-
nizational differentiation increases. Lower-priced transportation, com-
munication, shipping, and information make outsourcing increasingly
attractive to the private sector, and we have no reason to believe that the
public sector will be immune to these trends.

We believe the management challenges that government faces when
using contracts can be met with care, diligence, and imagination. In the-
ory, the use of contractors extends the reach of government—it extends its
areas of expertise and its presence. It can also reduce costs and simplify
administration. On the other hand, if it is poorly managed it can lead to
corruption and program failure. It can also make it more difficult to main-
tain representative institutions that link citizens to government. If con-
tracting makes service delivery more difficult to influence, it can impair
representative government. Obviously our task is to learn more about this
management tool and make it easier for government to manage its private
contractors.

Now that we have established our definition of government contracting
and outlined the major issues faced by government when contracting with
the public sector, we now focus on the fundamental issues of contracting.
The remaining chapters in part I place contract management in the con-
text of the major issues and trends in public administration. In chapter 2,
we will discuss the ethical dilemmas caused by contracting with the pri-
vate sector. In chapter 3 we relate contract management to the worldwide
trend toward network as opposed to hierarchical management. In the in-
formation age with advances in communication, information, and trans-
portation technologies, the requirements for hierarchical command and
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control in production have been reduced, and this has permitted interor-
ganizational production systems more characterized by mutual self-
interest, partnership, and contractual agreement. Part I concludes with
chapter 4, where we offer a discussion of the problems that contracting
presents for accountability to our representative system of government
here in the United States. In the mid-twentieth century we saw more and
more decision making placed in the hands of unelected technical experts
in public bureaucracies. In the twenty-first century we see some of this
decision making devolving to nongovernmental organizations delivering
public programs under contract to unelected government officials.

The remainder of the volume focuses on practical issues of contract
management. How can a public manager make use of this important tool
and how has contracting facilitated and impeded public management in
several (we hope) typical cases?

Notes

1. We should note, however, that even though the contractual relationship is
formal, the management process that is required to administer the work of
the contract requires informal relationships.

2. See site content on Department of Defense at the Office of Management
and Budget’s web page. www.whitehouse.gov/omb/budget/fy2005/defense
.html (accessed November 23, 2005).

3. Plunkitt of Tammany Hall: A series of very plain talks on very practical poli-
tics, delivered by former senator George Washington Plunkitt, the Tammany
philosopher, from his rostrum, the New York County Court-House boot-
black stand, and recorded by William L. Riordon. New York, A. A. Knopf,
1994.
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What Are the Public Ethics of Contracting?

What Are Public Ethics?

PUBLIC ETHICS is a major concern for those in government and the
citizens they serve. Caveat emptor is often good advice when dealing with
private markets—do not assume that the other party in the transaction has
your best interests at heart, or even that they are being fair or honest. We
have and should have very different expectations in dealing with public
officials and public agencies. By its very name, public service implies that
government employees should place the best interests of their citizens/
customers first.

Public service also implies honesty, integrity, equal treatment, due pro-
cess, and transparency. The venerable public servant and writer Elmer
Staats observed that “public service is a concept, an attitude, a sense of
duty—yes, even a sense for public morality” (Perry 1993). Public service is
not about personal gain; it is about putting the public interest first.

How to know exactly what is in the public interest in any particular sit-
uation is more challenging. We continue to find Walter Lippmann’s defini-
tion of the public interest helpful: “The public interest may be presumed to
be what men would choose if they saw clearly, thought rationally, acted
disinterestedly and benevolently” (1955, 42). While these general princi-
ples are helpful, the practicing public manager needs a guide to public
ethics that provides a set of behaviors that public officials must adhere to
in the service of the public interest.

In her excellent book The Ethics Challenge in Public Service (1991),
Carol W. Lewis suggests that public ethics is different from personal ethics
in terms of values and guiding principles. To Lewis, ethics is thinking sys-
tematically about morals and conduct and making judgments about right

23
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and wrong. Public ethics must go beyond thinking to action-based judg-
ments about right and wrong (Cohen and Eimicke 1995, 99).

Lewis provides twenty-one rules of thumb to guide public officials to-
ward ethical decision making. Elsewhere, we have sought to reorganize
and consolidate her far-reaching analysis into five principles to guide pub-
lic contract managers (Cohen and Eimicke 1995, 1996b, 1999b; Eimicke,
Cohen, and Perez Salazar 2000; Cohen and Eimicke 2002, 233-34):

1. “Seek justice under the law.” In general, the legal thing to do tends to
be the ethical thing to do (being mindful of the exceptions of Jim
Crow and the Nazis).

2. “Serve the public interest” This is not always easy to do, but most of
the time, reasonably obvious.

3. “Ensure through analysis” Competence matters, or as we once ob-
served, “[m]aking a decision without the appropriate level of techni-
cal skill and knowledge is a dereliction of duty. Exercising such in-
competence at the public’s expense is a violation of the public’s trust,
an abuse of office, and a breach of ethics” (Cohen and Eimicke 2002,
234).

4. “Act with compassion and empathy”

5. “Take personal responsibility for decisions.”

We also suggest that if your goal in life is to become wealthy, do not go
into government service—find another line of work. We also believe that
government officials should not accept any gifts of any kind that could
give even the appearance of impropriety. In other words, government ser-
vice is a public trust that requires a stricter code of behavior than those
followed by people in other professions. When we use the term “public
ethics” we are referring to the behaviors noted above by those that serve
the public.

The issue of public ethics is particularly relevant when government works
with private contractors. Private firms are profit seeking, and the culture of
the private sector considers the accumulation of riches to be a good thing,
a measure of success, and to some degree the mission of the organization.
Government is different, and the culture of public organizations is differ-
ent. In government, the accumulation of riches is looked on with suspicion
and is often considered evidence of corrupt behavior. When government
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relies on private for-profit (as opposed to nonprofit) organizations to carry
out its work under a contractual arrangement, these two cultures necessar-
ily interact. In all probability these two cultures will influence each other
and possibly clash. The private firm may adopt some of the mission-driven
characteristics and risk-averse behavior of government organizations; the
government officials might start focusing on the size of their paychecks and
the wealth created by the programs they manage.

What Kinds of Corruption and Unethical Behavior
Are Associated with Contracting?

A concern regarding the privatization of public services is that it will lead
to corruption and unethical behavior. H. George Frederickson equates
privatization with the adoption of the enterprise model of service delivery
by government and observes that

the propensity for corruption and unethical behavior increases and
organization and structure moves from the governmental model to
the enterprise model. As we increasingly privatize governmental ac-
tivities—as we move from the direct carrying out of governmental
services to contracting these services to free enterprise—we increase
the propensity for corruption and unethical behavior (1997, 179).

The concerns of Frederickson (also raised by Don Kettl in his landmark
book Sharing Power) regarding the risks of privatization are legitimate and
significant. In the developing world, corruption can be a major concern.
A survey of 150 high-ranking public officials and key members from civil
society from more than sixty developing countries ranked public corrup-
tion as the most severe impediment to development and growth in their
countries (Gray and Kaufmann 1998, 7). During the second term of
George W. Bush as U.S. president, the Defense Department, Congress, and
their private contractors were all damaged by admissions of serious viola-
tions of conflict-of-interest laws, accepting payofls, or fraudulent billing
practices (Cahlink 2005, 1; Palmer 2005, 1; Witte 2005, A11; Babcock and
Weisman 2005, A01). These are but a few examples of contracting gone
wrong.
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Corruption can make fair competition impossible, thereby negating one
of the strongest arguments for contracting—the efficiency of markets.
Corrupt contracting processes waste rather than save public resources.
Transparency International suggests that “systemic corruption can add
20-25 percent to the costs of government procurement and frequently re-
sults in inferior quality goods and services and uneconomic investments
or unnecessary purchases” (2005a, 1).

At the same time, all organizations including government face relentless
pressure to do more with less. In many cases, contracting proves to be the
most efficient and economical method to get work accomplished. In many
of these organizations, government officials have been able to manage the
contracting process in a way that avoids illegal and unethical behavior.
Contracting can also, however, have an impact on government. Outsourc-
ing work to private for-profit organizations raises questions about demo-
cratic representation that should be considered when considering the use
of contracting. We will address this issue in chapter 4.

The effective, ethical public manager seeks to identify the ways in which
the contracting process may be corrupted, then establishes standard oper-
ating procedures to prevent such behaviors whenever possible. When pre-
vention fails, the effective manager has also instituted rigorous monitor-
ing, evaluation, and audit procedures to stop corrupt practices as soon as
possible and punish the guilty. To establish these procedures, the manager
must first identify the types of corruption most likely to accompany a con-
tracting process. Second, the manager must develop measures designed to
prevent such corruption or at least uncover it as quickly as possible after it
has occurred.

A common understanding of corruption in government is the use of a
public position for private gain. Corruption and unethical behavior asso-
ciated with contracting usually involve compromising the public interest
for private benefit (Gray and Kaufmann 1998, 1). The World Bank de-
scribes administrative corruption as “the intentional imposition of distor-
tions in the prescribed implementation of existing laws, rules and regula-
tions to provide advantages to either state or non-state actors as a result of
the illegal transfer or concentration of private gains to public officials”
(2005, 2). A simple example is when a contractor pays a bribe to influence
a person with the authority to award, renew, or change the terms of an
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existing contract. In such a circumstance, both parties may be acting ille-
gally or at least unethically—one party by offering and/or paying a bribe
and the second party by soliciting and/or accepting the bribe.

A bribe is often thought of as a cash payment, but it can also be in the
form of a gift of more than nominal value, such as meals, travel, loan for-
giveness, donation to a favored charity, hospitality, discounts, valuable ser-
vices, use of private property, or even inside information regarding a fi-
nancial transaction. Those improper gifts might also be provided to
immediate family members of the person participating in the contracting
process (MTA 2005). In some places, gifts for major life events such as
weddings or the birth of a child are excluded from a ban on gifts; in other
places, they are not (Connecticut Office of State Ethics 2005).

The potential parties to a contract can also behave unethically if they
exchange information that would give unfair advantage to one contractor
over another (U.S. Office of Government Ethics 2005, 5). This might in-
volve improperly disclosing the operational preferences of the purchaser’s
staff or even the criteria and point system used to compare the bids. In
such a situation, the contracting official might have other business or per-
sonal relationships with the prospective bidder. In these circumstances,
the contracting agent must consider whether any reasonable person would
question the impartiality of the agent in the award process. If there is any
doubt, the agent should not participate in the contract development or
award process.

A related category of corruption is often characterized as the “revolving
door,” where a contractor has the capacity to “trade” career opportunities for
the contracting agents or members of their families in return for assistance
in winning the contract. Whether it just looks bad or is the result of an ex-
plicit quid pro quo, most organizations seek to monitor the behavior of their
employees regarding the award of contracts and future employment of those
employees. Many governments and nonprofit organizations have explicit
laws or regulations limiting the right of former employees to work for an or-
ganization that received contracts during their public employment. A com-
mon limit lasts for one year after separation from the contracting organiza-
tion (see, for example, Corporation for Public Broadcasting 2004, 5).

A highly visible case of revolving door corruption involved Darleen
Druyun, a senior procurement administrator at the Pentagon during the
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administration of George W. Bush. Druyun moved directly from purchas-
ing major defense products from Boeing to the position of deputy general
manager for missile defense systems at Boeing. She was negotiating the
terms of her new position while handling a $30 billion tanker lease con-
tract with Boeing for the U.S. Air Force (POGO 2004, 9-10). Druyun and
the chief financial officer of Boeing were subsequently fired for this behav-
ior, and Druyun ended up in prison.

In their report “The Politics of Contracting,” the Project on Govern-
ment Oversight (POGO) examined the relationship between the federal
government and its twenty largest contractors for the period January 1997
through May 2004. Among the study’s most significant and disturbing
findings (POGO 2004, 3) were:

o At least one-third of the high-ranking government officials who
moved into senior positions for the large private contractors studied
had previously been in government positions in which they could in-
fluence contracting decisions.

« Two-thirds of the former members of Congress who are lobbying or
had lobbied for the top twenty contractors had served on committees
that approved funds for their future private employer.

o During the three election cycles covered by the report, the top twenty
contractors and their employees made $46 million in campaign con-
tributions and spent almost $400 million on lobbying.

A contract may be sole-sourced based on the contention that one ven-
dor is uniquely qualified to provide the good or service desired. While a
certain vendor might have special skills or a very well-designed product,
the sole-source process is vulnerable to artificially high pricing and terms
favorable to the only vendor participating in the negotiation. In such an
environment, kickbacks, gifts, or future considerations to the person
awarding the sole-source contract are more likely to occur than during
more competitive contracting processes.

In complicated contracting situations such as the outsourcing of a large
information technology operation or the operation of a sewage treatment
plant or waste treatment facility, the government may hire a third-party
expert to advise them. It is not unusual for these third-party experts to
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have financial relationships with some of the bidders for the contract or
even a financial interest in the outcome of the transaction, directly or in-
directly. These relationships and interests may not be easily identified.
Therefore, it is essential that the government invest in extensive due dili-
gence to ensure that their hired advisors receive only payments for their
analysis and advice and demonstrate affirmatively that they have no other
financial interest in the transaction (Sclar 2000, 121).

Because a government may be unsure of exactly how to fully specify
what needs to be in the contract, it may leave aspects of the contract’s re-
quirements open or only generally defined. Contractors will often take ad-
vantage of the vagueness, requiring additional payments to do what is not
explicitly required in the contract (Savas 2005, 33). This failure to fully de-
fine what is required could be the result of genuine uncertainty, but it
could also be due to incompetence or it could be a deliberate act to enable
a favored vendor to reap the benefits from the changes required after the
contract is signed.

One of the major scandals of the post-Civil War era involved the con-
tracting out of mail delivery in the remote western territories of the Rocky
Mountains and the Southwest. Contracts were often awarded to friends
and family members, which, while ethically questionable, was not illegal at
the time. The contracts were awarded at rates approved by Congress but
then adjusted dramatically upward by the agency administrator to ensure
reliable service. These adjustments increased the value of the contract at
least tenfold and frequently by one hundred times the original value. Such
extreme abuse was eventually detected and became known as the Star
Route frauds, named after the star that was stamped on awarded contracts
(Karabell 2004, 95-97).

Political considerations can corrupt the contracting process in the pub-
lic sector. The decision to contract rather than perform a service with in-
house staff can be the result of political influence. Campaign contributors
may convince an elected official to bid out services without any analysis
justifying the decision (Clynch 1999, 2). Career public servants may be
pressured by political appointees to award contracts to those who have
supported the current party or person in power. The connected contractor
might be qualified and experienced, but the problem is the distortion of an
objective, merit-based selection process to meet other objectives.
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Corruption can also occur among the contract seekers, with or without
the knowledge of the contracting agency. Contractors cooperate to take
turns or divide territories, submitting deliberately inflated bids for the
contracts or districts that are not “theirs” and winning with comfortably
“fat” bids in the areas “given” to them. Large contractors and contractors
associated with organized crime can intimidate legitimate, honest com-
petitors out of the competition (Sclar 2000, 48).

More broadly, there is corruption by incompetence. Many government
agencies are contracting on a massive scale without necessarily instituting
equally dramatic changes in their hiring and training practices. As Gold-
smith and Eggers note, “[m]anaging a portfolio of provider networks is
infinitely different than managing divisions of employees” (2004, 22).
Governments that view contracting as a means of oft-loading manage-
ment headaches and that do not invest in staffing and training for proper
oversight can expect waste, complaints, and scandal.

Frederickson goes even further, arguing that government by contract is
not even reducing the size of government, but deceptively substituting a
private, shadow contractor bureaucracy for the downsized public employ-
ees. Not only is the process deceptive, it also raises serious issues of ethics
and accountability. As Frederickson observes, “[w]e are making little prog-
ress in developing a simple understanding of this new form of public ser-
vice, let alone ethical systems and standards for it. The simple number of
transactions between governments, contractors and subcontractors, will
multiply the possibilities of corruption to the point that there will almost
certainly be both big and little scandals” (1997, 13).

Ensuring More Ethical Contract Management

If contracting is fraught with so many ethical challenges and risks, should
governments, nonprofit organizations, and even private organizations
move away from what seems to be the prevailing wisdom of contract
whenever possible? Frederickson’s answer is a clear yes, for he believes that
the efficiencies that contracting may achieve come with a price of ethical
compromise that is too high (1997, 13). Although we share Frederickson’s
concerns, we believe the pressures on government to do more with less are
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increasing and therefore the potential efficiencies provided by contracting
will prove irresistible. Moreover, as the modern economy moves from ver-
tically integrated companies to production networks, government organi-
zations must take advantage of the efficiencies and increased effectiveness
that can be obtained through contracting.

Government should not contract merely on the assumption that con-
tractors are better, faster, and cheaper—this proposition must be tested
through an objective, analytical, and indeed competitive process. Govern-
ment should not use private contractors to accomplish tasks it can do as
well or better with its own employees. Contracting should not be done
merely for ideological reasons or to deceive the public regarding the num-
ber of people engaged in doing the government’s business.

If contracting makes sense, the government cannot expect private firms
to adopt the same culture as a public agency or impose on them the same
set of legal and ethical standards that apply to public organizations. To
require private organizations carrying out public programs to act as if
they were government agencies would likely compromise the economies
and efficiencies that justify contracting in the first place. Moreover, the
culture and practices of private firms would make it impossible for them
to adhere to such procedures. The experience the agency and its employ-
ees have had with their work, however, should be remembered when con-
tracting to a private organization. The knowledge that has been acquired
through long practice of public policy should be retained despite the dif-
ferent cultures in the public and private sectors. While government should
not impose all its rules and regulations on private and nonprofit contrac-
tors, it does have the obligation to demand a high level of ethical behavior
from its partners.

To determine the ethical standards for government contractors, we
must first establish the rules that government officials dealing with con-
tractors should follow. Laws and regulations covering compensation, gifts,
bidding procedures, equal opportunity and discrimination, and disclosure
must be reviewed and assessed to determine the potential applicability to
contractors. Ethical standards, laws, and regulations should be part of the
contracting process from the outset, should be part of the negotiation of
contract terms, and should be reflected explicitly in the contract docu-
ment and operating procedures.
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Some rules that must apply to public employees in the contracting
process cannot apply to their private sector partners. For example, the
American Society for Public Administration’s Code of Ethics suggests
that public officials should not realize undue personal gain in the perfor-
mance of their official duties. In the private sector, a key motivating tool
is additional compensation for behaviors that create additional profit for
the firm.

For Joel Fleishman and H. George Frederickson, what is needed is more
than fighting corruption; we also need public officials committed to doing
good. For them, the key is a selfless public official. Selfless officials can be
trusted to exercise judgment and make decisions concerning who benefits
and who must sacrifice, without suspicion regarding their motives (Fred-
erickson 1997, 2-3; Fleishman 1981, 82-83). While these principles may
be helpful to the public official in acting ethically with a private partner
and serving the public interest, personal responsibility and abuse of office
have less meaning and applicability to the private partner.

What more can be done to achieve more ethical results from public of-
ficials who fail to embrace these ethical principles and from private part-
ners to which the principles only awkwardly apply? Laws and law enforce-
ment are an obvious step and we will address this aspect in greater detail
as we proceed. But for many, law enforcement is like closing the barn door
after the horse has run off. The damage has been done and we can only
hope that the enforcement of punishment deters future corrupt behavior.
What can be done to prevent corrupt behavior?

Perhaps not surprisingly, Transparency International argues that trans-
parency is an effective mechanism to prevent corruption (2005b, 1-2).
Contract solicitations, evaluations, and selections that are as open as pos-
sible to all potential bidders, media observers, interested advocates, and
the general public are more likely to be fair, well analyzed, and properly
awarded. Transparency has its limits, however. Intelligent but corrupt offi-
cials and their contract partners may be able to keep their illicit behavior
secret. The contract may be so technical that observers may not be inter-
ested or able to effectively monitor the process. Or, to ensure fairness or
for security reasons, some processes cannot be completely transparent.

Transparency International also suggests that governments and all bid-
ders on public contracts sign a version of an “Integrity Pact” it has devel-
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oped (2005b, 1-2). The pact formally commits all parties to refrain from
offering or accepting bribes, to refrain from colluding in bidding or con-
tract implementation, and to disclose all commissions and payments made
in connection with the contract. Sanctions are also specified, ranging from
loss of the contract to blacklisting and criminal or disciplinary actions. At
its best, the pact ensures honest contractors of a level playing field and
government of the accuracy of the bids it receives. Unfortunately, just as
with laws and regulations, honest people will follow the pact stipulations
while dishonest people may not.

Regarding bribes, it is true that the dishonest may ignore laws that
make bribes illegal. However, in many jurisdictions payments that might
have the impact of a bribe are legal. For example, elected officials may le-
gally accept campaign contributions from current and prospective public
sector contractors. Corrupt public officials may secretly require those
seeking government contracts to make such contributions and even kick
back some of the profits from those contracts, as Spiro T. Agnew, dis-
graced former U.S. vice president, did when he was governor of Mary-
land (Nadler 2005, 1). On his way out of office, former New Jersey gover-
nor James McGreevey, forced to resign for similar behavior, issued an
executive order banning campaign contributions by government contrac-
tors (Nadler 2005, 1).

Whether it is gifts or bribes, annual financial disclosure filing require-
ments can be a check on the trading of contracts for personal financial
gain. As part of that filing, federal income tax returns can be required.
While the completely dishonest person will falsify all documents, the de-
terrent of multiple chances of discovery and multiple levels of penalties
(tax fraud) may keep others from yielding to temptation.

Similarly, there are laws in many places seeking to limit the negative ef-
fects of the revolving door between public contracting offices and their
contractors. To further discourage improper behavior, we could enact laws
prohibiting members of the Senior Executive Service (and similarly situ-
ated high-level administrative policymakers at the state and local level)
and political appointees from seeking employment with contractors bene-
fiting from their policymaking or rulemaking for at least a year or two
upon leaving public service. We could also prohibit former government
employees from working in a different division or subsidiary of the division
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of the company benefiting from their public contracting decision (POGO
2004, 4).

Other methods of limiting the impact of conflicts of interest include re-
cusals, waivers, divestiture, and trusts (U.S. Office of Government Ethics
2005, 5). Recusal requires a public official to withdraw from participation
in a contracting decision where there might be personal gain or benefit to
a family member or close associate. Waivers can be used on a case-by-case
basis to enable officials to participate in a decision where they may have an
interest but only where that interest is not substantial, is indirect, and is
mitigated by its disclosure. Divestiture can enable an official to eliminate a
potential conflict by selling the property that creates the potential conflict.
Trusts can manage assets for a public official while they are in a decision-
making position such that their actions have no relationship to gains or
losses in their investment portfolio.

Corrupt and/or improper contract decisions can result when the officials
making those decisions have not been trained in contract solicitation, eval-
uation, design, or implementation. Many government employees assigned
to the contracting process were not originally hired for that task and subse-
quently receive no training for a complicated and demanding assignment.
Rigorous training of those assigned to contract management could help
limit corruption and lead to better contracts and contract outcomes (Insti-
tute of Public Administration 2005, 1-7; Frederickson 1997, 11).

Stronger laws to protect or even to encourage civil servants who are
aware of corrupt practices might also lead to a better contracting process.
Those on the inside of the process are most likely to know about corrup-
tion in the contracting process, yet these potential whistle blowers are
often subordinates of those engaging in the corrupt practices. And the su-
periors they might be implicating are often politically connected to the
chief executive and/or legislative leaders. There must be a secure process
that encourages and enables those with concerns about corrupt practices
to share what they know with enforcement officials without risking their
jobs or creating a chilling environment for those trying to do their jobs
honestly.

The process of contracting can also be made less susceptible to corrup-
tion. Wherever possible, the government office currently providing the
service to be contracted should be permitted to re-engineer itself to meet
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higher standards of performance and efficiency. San Diego County, Cali-
fornia, used this technique effectively for many years (Eimicke 2000).

The county recruited a team of senior civil servants from across the
government to serve on a re-engineering and competition committee. The
team applied a “yellow pages test” and minimum savings requirement to
identify potential targets for contracting, similar to what former India-
napolis mayor Stephen Goldsmith did in the city he led throughout the
1990s. Using outside consultants, the team, and agency personnel, San
Diego was able to achieve the desired performance improvements and
savings through re-engineering or other internal improvements without
moving to a competition or straight outsourcing of the service. When the
county did decide to contract out, they were better able to assess the rea-
sonableness and honesty of the bids received since they had already con-
ducted a rigorous analysis of how the service was provided by county em-
ployees and/or enabled the county agency to compete directly with private
contractors to provide the service. This emphasis on management of the
actual work provides a focus on operational issues and builds familiarity
with those issues—fostering a more informed and sophisticated make-
or-buy decision.

In Indianapolis during the 1990s, Mayor Goldsmith primarily used
competition to dramatically improve the quality of city services and cut
the costs to taxpayers (Cohen and Eimicke 1998, chapter 8; John E Ken-
nedy School of Government 1995; Osborne and Hutchinson 2004; Gold-
smith 1997; Savas 2005, 50-65). Goldsmith conducted more than eighty
competitions to provide city services. He worked closely with public em-
ployee unions to give public employees a reasonable chance to win and a
path to re-employment if they lost. With public employees winning nearly
40 percent of the competitions, the results seem to indicate the competi-
tions were fair to all. The public payroll was reduced substantially and the
city saved more than $400 million over the life of the contracts (Savas
2005, 64).

We could find no allegations that the competition process was tainted
by any corruption. In fact, Goldsmith’s political career was damaged when
he agreed with union employees that their bid was doomed because they
had to include the costs of patronage employees from his political party.
Once Goldsmith dismissed the political appointees and their salaries could
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be left off the bid, the city agency won the street repair contract. When
Goldsmith later lost his election for governor of Indiana, political com-
mentators observed that many Republican Party regulars supported his
Democratic opponent due to the impact of competition on patronage
employment.

Cities as different and distant as Phoenix, Arizona, and Bogotd, Colom-
bia, have used competition to improve efficiency and quality of solid waste
collection while simultaneously achieving dramatic reductions in the cost
of the service (Savas 2005, 67-71; Eimicke, Cohen, and Perez Salazar
2000). And both cities were able to avoid the corruption and associations
with organized crime that are often associated with refuse collection. Both
cities divided the service into multiple geographical districts and stag-
gered the bidding of each district. In this manner, the public service was
not faced with one win-or-go-home competition. The cities ensured that
some districts remained public and therefore retained the capacity to take
over for a failed or inefficient operator in another district. The cities were
also constantly gathering information on costs and innovations in the in-
dustry through its public operator, making it better able to assess the rea-
sonableness and honesty of the bids it received for other districts. And by
dividing the pie and staggering the competitions, the cities were better
protected against one, potentially corrupt, operator taking over the entire
city service.

We believe that competition is an extremely effective mechanism to en-
sure that public contracts are entered into only when prudent and produc-
tive and that the process is as resistant to corruption as is humanly possi-
ble. However, competition takes time, resources, expertise, political will,
and patience. Many governments may lack one or more of these require-
ments, or they may find themselves under financial and/or political pres-
sures that make more traditional contracting the only available option. In
such circumstances, what can public managers do to encourage ethical
behavior and discourage corrupt practices among their potential private
contract partners? While we find no silver bullet, there are a number of
steps that can be taken to influence private firms.

First, the contracting agency can educate bidders on the laws and regu-
lations governing the contracting process and what constitutes ethical be-
havior. Agency personnel can also exhort and advocate the proposition
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that private contractors of the government should become guardians and
protectors of the public trust. This moral conscience role can be accom-
plished more effectively if the private contractor is located in or close to
the government agency it is serving. Effective public managers will learn
to “manage by wandering around” (Peters and Waterman 1982, 121-23)
their own offices and those of their contractors, reinforcing the reality that
these private firms are doing public service.

Second, in requests for proposals, the government agency can award
points to contractors that have a track record of ethical behavior, have
strong corporate codes of ethics, and can document a history of rewarding
ethical behavior and punishing corrupt behavior on their own. The con-
tract document itself should articulate ethical standards and behaviors
and include enforcement mechanisms for violations. The contract could
even require the contractor to report overtures for corrupt behavior com-
ing from public employees.

Third, the contract can specify incentives or bonus payments for meet-
ing ethical standards and stiff penalties for violations. Contract renewals
can be conditioned on the meeting of ethical requirements. Violations of
certain provisions can even specify that the contractor is blacklisted from
bidding on all future public contracts for a number of years, or even
forever.

Finally, the public agency should independently monitor the behavior
of the contractor to ensure ethical behavior. This can be done with agency
employees or a third party, such as a private accounting firm, that can be
hired to serve as a monitor. While potentially expensive, an outside moni-
tor can help to preserve a positive working relationship between agency
and contractor personnel and eliminate the possibility that agency per-
sonnel might try to deliberately sabotage the contractor. Inspectors gen-
eral should also be established as self-guided investigators of potentially
corrupt practices.

Conclusions

We would certainly agree with Kathryn Denhardt that “ethics in public ad-
ministration suffers from the absence of a theoretical framework” (1988, 1).
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But as we have noted elsewhere, substantial progress has been made over
the past two decades, and the work of Carol W. Lewis (1991), James Bow-
man (1991), Terry Cooper (2004), John Rohr (1989), H. George Frederick-
son (1993), and David Hart (1992) provides practical guidance to assist
public managers in assessing the ethics of their actions (Eimicke 2005, 366).
Acting ethically oneself is difficult enough; ensuring that others do (partic-
ularly contractors who don’t even work for you) is much more difficult.

Reducing the number of government contracts might reduce the num-
ber of opportunities for unethical and illegal behavior. We do not believe
that is feasible or even desirable. We agree with Goldsmith and Eggers
that “government can in many instances produce more public value
through a networked approach than they can through hierarchical meth-
ods” (2004, 22).

The tools and techniques suggested in this chapter can help public
managers and private contractors operate together more effectively and
ethically. Ultimately, it is the responsibility of the public manager to en-
sure that ethical standards are understood and observed. To do so, public
managers will need to develop a set of skills that are helpful in managing
internal hierarchies but are essential to effective management of a net-
work of outside contractors.

Effective public network managers will need to develop their negotia-
tion skills to establish workable agreements with private partners that also
follow the public sector’s standards of ethical behavior. Public managers
will need to improve their communication and listening skills to make
sure that private partners understand the standards and that the public
manager hears when the private vendor is raising concerns or subtle warn-
ing signals.

Public network managers must become expert consumers of informa-
tion technology and performance management tools so they can effec-
tively monitor the activities of off-site contractors and provide incentives
for ethical behaviors and penalties for actions that do not meet govern-
ment standards. Clearly, there must be performance measures for ethical
behavior and those measures must be highlighted as critically important
to the private contractors.

Unethical behavior by government officials, alone and in partnership
with private contractors, has occurred since the founding of the United
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States and will no doubt be with us as long as we are a nation. The increase
in government contracting increases the risk of unethical behavior, but we
believe the risk is worth the reward of better government services at a
lower price. Government is already doing a better job of managing these
networks of service providers and ensuring the ethical behavior of its own
employees and those of its contractors. It remains one of the great chal-
lenges for public managers in the twenty-first century, but with proper
training, attention, and application of the proper management tools, it is a
challenge we believe can be met.

Having defined contracting and identified the key management chal-
lenges confronting the effective public contract manager, we turned to a
discussion of the ethical dilemmas posed by public sector contracting. We
now turn to the role of contracting in the modern world of network man-
agement. The management environment of contracting has been substan-
tially influenced by the growth of outsourcing.



Chapter 3

What Is Network Management?

PUBLIC-PRIVATE PARTNERSHIPS are no longer limited to a series
of individual contracts or informal interactions between government and
a single private organization. Rather, what is evolving is a complex set of
episodic and ongoing relationships among an array of public, private, and
nonprofit organizations, each playing a specialized but interlocking role in
implementing public policy. Some of these relationships are formal and
contractual and some are not. Government is moving away from the hier-
archical model that predominated during the twentieth century toward a
more fluid continuum of organizations collaborating to meet the needs of
the public. The relationships between government, the private sector, and
the nonprofit sector are not just defined by contracts and privatization, but
also by these two sectors playing a larger role in providing services that
were previously in the domain of government. While our focus is on con-
tractual public, private, and nonprofit relationships, we acknowledge the
importance of the numerous informal contacts and standard procedures
that allow multiple entities in the network to serve the public and provide
important services.

Globalization and advances in communication, transportation, and
technology have created problems and demands that are larger than gen-
erally experienced only a few decades ago. Goldsmith and Eggers (2004)
use the example of homeland security to illustrate that dealing with terror-
ism requires both a global scope and cooperation and a simultaneously
customized, local response capacity. This new network management “bears
less resemblance to a traditional organization chart than it does to a more
dynamic web of computer networks that can organize or reorganize, ex-
pand or contract, depending on the problem at hand” (Goldsmith and Eg-
gers 2004, 8). The relationships between the various government and pri-
vate organizations in efforts dealing with terrorism are not always defined

40
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entirely by contracts, but some tasks are in the interest of the private
sector to perform. For example, a private firm’s security force and its prac-
tices are a clear part of the network of organizations delivering homeland
security services, even though they may have no contractual relationship
with government. Information exchange between security forces can be
critical, but it is not provided in exchange for fees in a formal relationship. It
is provided in exchange for goodwill that might later result in reciprocity.

While reliance on networks is increasing, important questions regard-
ing the proper use of this tool must still be answered. Crucial questions
regarding network management concern funding, operations, and results
(Kamensky, Burlin, and Abramson 2004, 7). How are networks funded—
who raises the money and how is it divided? What is the chain of com-
mand, and how does it function during both routine and crisis situations?
When outcomes are positive, who gets the credit? And when things go
wrong, who is responsible for making things right (see the response to
Hurricane Katrina, for example)?

It is most important in a representative democracy that appointed pub-
lic managers and their private partners manage in a way that serves the
policies and directions established by our elected leaders. Networks do not
and should not attempt to govern (Cohen 2006, 233). On matters of jus-
tice, security, public health and welfare, and life and death, the reliability,
due process, and accountability of government hierarchies may well be
preferable to the speed, efficiency, flexibility, and creativity of networks.

The United States military action in Iraq in the early years of the twenty-
first century has demonstrated the advantages and dangers of relying on
private networks to carry out public purposes. To improve speed, control
costs, and minimize the number of troops (particularly part-time National
Guard members), the Defense Department has relied more on private
contractors than at any time in our history. Contractors have taken over
the majority of support functions previously performed by uniformed
troops and have even become involved in intelligence, politics, public in-
formation, propaganda, and police functions to the extent that “the line
between military personnel and contractors during the war has become
blurred” (Goldsmith and Eggers 2004, 13).

As we noted previously in our chapter on the ethics of contracting, ef-
fective network managers must negotiate agreements with private partners
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that follow the public sector’s standards of ethical behavior as well as allow
for proper oversight and communication between partners in the network.
In most circumstances, it may be sufficient to enforce these standards
through performance measures connected to financial incentives and
penalties. However, as we saw at Abu Ghraib prison, the damage to human
rights, human dignity, and our national reputation and conscience cannot
be erased by financial penalties or even the termination or permanent ex-
pulsion of a contractor.

As Brint Milward observes, the developers of management by network
include terrorists, drug dealers, and anarchists (Milward and Raab 2002, 5).
The risks of corruption and fraud raised by H. George Frederickson (1997)
and Donald Kettl (1993) under government by contract are exacerbated in
a government network. Network management, while clearly allowing for a
more flexible mechanism to respond to citizen concerns and needs, also
dampens the control of government over those exercising influence over
policy that has an impact on the public. Under a purely contractual rela-
tionship there is a clear legal relationship allowing for more government
control over its contractors. In a network with multiple partners, the legal
connection begins to evaporate. If part of the network is contractual and
part is not, government control over the network may also be difficult.

Given all these issues and challenges, it should be clear that public man-
agement, and thereby government networks, cannot mirror private man-
agement and private networks. In the private sector, financially beneficial
outcomes dwarf all other measures of success. In government, outcomes
are important, but so are the distribution of benefits, equal access, due
process of law, and public participation. In the private sector, a series of
partnerships that improve efficiency and profitability but decrease trans-
parency and accountability might be attractive. In the public sector, a
partnership of that type might not be attractive or legal.

In this chapter we will examine why organizations are moving away
from the traditional model of bureaucracy and hierarchy to the more flex-
ible and fluid structure of managing through series of contracts, partner-
ships, and collaborations. We will look at the differences between purely
private networks and those that include or are managed by government.
For the networks that involve public partners, we discuss the central issues
of accountability and ethics. Finally, we look at the roles and responsibili-
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ties of the effective network manager. What is different about managing a
network instead of (or in addition to) an internal hierarchy? What new
skills, performance measures, incentives, and methods of control are
needed? How can we maximize the benefits of governing through net-
works while effectively controlling the risks?

Why Are We Trying to Reduce Bureaucracy in the
Public and Private Sectors?

Hardly a day goes by that we do not bemoan some consequence of bureau-
cratic organization—the paperwork and red tape associated with applying
for a student loan, the lines at the Department of Motor Vehicles, the docu-
mentation required to close on a house purchase, or the frustration of try-
ing to book a flight for your spouse using frequent flyer miles. We have all
called a large public or private organization and been unable to speak to a
person, trapped in an automated telephone answering system that seems
designed just to get rid of our call. And there is always a policy set by some
nameless executive that specifically prohibits the person we can speak to
from helping us, as much as they might want to do the right thing.

Bureaucracy wasn't always a bad word. Indeed, the bureaucratic model
helped governments and the emerging large private organizations meet
the challenges of industrialization and urbanization that characterized the
twentieth century. There is no clearer or more authoritative voice in favor
of bureaucracy than the respected sociologist Max Weber. As Weber saw
it, “[t]he decisive reason for the advance of bureaucratic organization has
always been its purely technical superiority over any other form of organi-
zation. The fully developed mechanism compares with other organiza-
tions exactly as does the machine with the non-mechanical modes of pro-
duction. Precision, speed, unambiguity, knowledge of the files, continuity,
discretion, unity, strict subordination, reduction of friction and material
and personal costs—these are raised to the optimum point in the strictly
bureaucratic administration” (Gerth and Mills 1958, 214).

For some time (albeit in different versions), the bureaucratic model pro-
vided the pathway to success. Rockefeller, Morgan, Carnegie, Siemens, Du
Pont, and Sloan used the principles of bureaucracy to build extraordinarily
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large and profitable private businesses (Drucker 1999). Elihu Root used
bureaucracy’s hierarchy and command and control to organize the U.S.
Army into the dominant military force of the twentieth century. And
Franklin D. Roosevelt built the “big, bureaucratic government” to over-
come the Great Depression and defeat fascism during World War II. In our
view, it was large-scale, vertically integrated bureaucratic hierarchies that
created the economies of scale and mass production needed for the wealth-
generating machine we called industrialization. For the first half of the
twentieth century this model worked, and to a great degree it works today.
However, as technology developed (satellite communications, the Internet,
superhighways, containerized shipping on huge cargo ships, air freight,
super and personal computers, cell phones, bar codes, etc.), the global
economy encouraged organizational specialization and discouraged ver-
tical integration. The make-or-buy calculus changed. Moreover, in the post
scarcity, post industrial information age we now find ourselves living in,
standards of efficiency, effectiveness, and customer services were raised.
People expected instant gratification and were less willing to accept slow,
nonresponsive organizations.

Advocates of what is now referred to as the “New Public Management”
essentially argue that bureaucracy’s reliance on laws and regulations re-
sulted in standardized goods and services, a kind of one-size-fits-all, and a
narrow definition of accountability limited only to compliance with rules
and procedures (Page 2005; Barzelay 1992). By the 1980s, voters were de-
manding smaller governments, lower taxes, customized services, and a
customer orientation from service providers. Technology and private sec-
tor performance began to convince the public that they could have the
costs and quality benefits of mass production without the standardization
of the industrial age. Henry Ford once said that the consumer could have
any color Model T as long as it was black. Then the competition decided
to offer automobiles in every color of the rainbow, and “one size fits all”
began to end. The New Public Management seeks to respond to the public’s
emerging demands by focusing on performance measurement, customer
service, decentralization, outsourcing, and accountability measured by re-
sults (Behn 2001; Kettl 2000; Page 2005).

The reinventing government movement of the 1990s, as articulated by
David Osborne (Osborne and Gaebler 1992), argued that the bureau-



What Is Network Management? 45

cratic model served us well in a world where “tasks were relatively simple
and straightforward and the environment stable” (Osborne and Plastrik
1997, 17). But bureaucracy was too slow, unresponsive to customers, and
incapable of changing to meet a world experiencing a technological revo-
lution, globalization of markets and politics, and filled with educated
workers and consumers. Bureaucracies could not win the new wars such
as in Vietnam, could not anticipate or cope with a multinational oil cartel
like OPEC, deal with global warming, or provide the poor with the dig-
nity of a job instead of a demeaning handout.

Osborne provided the distinctly antibureaucratic blueprint for the
Clinton-Gore National Performance Review (NPR) reorganization of the
federal government. Indeed, Osborne would later codify many of the prin-
ciples and lessons of the NPR in a book titled Banishing Bureaucracy: The
Five Strategies for Reinventing Government (Osborne and Plastrik 1997).
The first report of NPR to President Clinton by Vice President Al Gore set
out four core strategies—cut red tape by streamlining the budget and pro-
curement processes, decentralizing personnel policies, and eliminating
regulatory “overkill”; putting customers first by bringing choice and mar-
ket competition to public service delivery; empowering employees by flat-
tening hierarchy, decentralizing decision making, and holding employees
accountable for results; and cutting back to basics by shrinking the num-
ber of public employees and organizations (Gore 1993).

While the NPR had some direct lasting impact in the form of welfare re-
form, decentralization of decision making, and contracting out of govern-
ment services, it has more significance as a signpost of change. Some theo-
rists suggest that the reinventing government movement has “emerged as
something like a new orthodoxy within public administration” (Spicer 2004,
354) and has “the potential to become a dominant approach to public man-
agement” (Rosenbloom and Kravchuck 2002, xiii). While President George
W. Bush may have de-emphasized reinvention after his election in 2000,
these management reforms continue in the federal government anyway and
are thriving at the state and local level (charter schools, Internet-based motor
vehicle bureaus, housing and homeless services run by community-based
nonprofit organizations) and in countries around the world.

As Peter Drucker describes it, two fundamentals upon which the bureau-
cratic model rests—that people who work for an organization are full-time
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employees of that organization and that these employees are subordinates
with minimal skills doing what they are told to do—are no longer always
true: “[A] large and steadily growing minority—though working for the or-
ganization are no longer its full-time employees. They work for an outsourc-
ing contractor. . . . They are temps or part-timers. Increasingly they are indi-
vidual contractors working on a retainer for a specific contractual period. . . .
Even if employed full-time by the organization, fewer and fewer people are
subordinates. . .. Increasingly they are knowledge workers . .. and knowl-
edge workers are not subordinates; they are associates” (1999, 18).

What does this mean in practice? For Jack Welch, former CEO of Gen-
eral Electric, it meant making the organization chart as flat as possible—
“managers should have ten direct reports at the minimum and 30 to 50
percent more if they are experienced” (Welch 2005, 116). In essence, for-
mer vice president Al Gore and Jack Welch had a similar strategy—flatten
the hierarchy, decentralize decision making, and manage by results.

While hierarchy is being reduced and modified, it is far from being
eliminated. Peter Drucker called the notion that hierarchy might end “bla-
tant nonsense” (1999, 11). In all organizations, someone must have final
authority, and, particularly in times of crisis, decisions must be made with
little or no participation and followed virtually without question. And
while the Clinton-Gore team eliminated forty thousand federal managers
between 1993 and 1998, they added sixteen new titles at the upper levels
of government and simply reclassified first-line supervisors into team
leaders (Light 2001, 100).

Some view these attacks on bureaucracy as more than an argument over
the best form of organizational structure. They see it as “part of a larger
cultural contest over the way terms such as ‘public interest’ and ‘public
service’ are to be understood in this new century” (Considine and Lewis
2003, 131). But while critics seem to agree on the inadequacies of the old
bureaucratic model, there is no consensus on what should or will replace
it (Considine 2001; Moe 1994).

The world of today is materially different from the world of bureaucra-
cy’s heyday in the mid-twentieth century. New models are emerging, out
of necessity and by design. For Margaret Thatcher, Ronald Reagan, and the
antigovernment advocates, the model was privatization—the smaller the
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government the better. For Osborne and the reinventers, the model was
innovation—streamlined and more effective government.

Today, we see increased emphasis on contracting out and a broader strat-
egy of managing public services through networks. Contracting out and
network management are not synonymous, but our view is that networks
include both informal and contractual linkages. We consider the contrac-
tual links as equivalent to the steel frame of a bridge—the key relationships
upon which the informal and noncontractual relationships are built.

Network management is potentially superior to simple contracting out
and more extensive “privatization” strategies, since it may offer the flexibil-
ity and choice provided by market mechanisms while retaining greater
control and clear accountability for the government and the governed. Ac-
cording to Mark Considine, “[t]his ‘network governance’ paradigm . . . sug-
gests a possible breakthrough in public administration and organization
theory by providing a means to tackle problems in a multidimensional and
locally flexible way. It forges a new path between bureaucratic centraliza-
tion and privatization and as such may be regarded as the emerging model
of public organization for the twenty-first century” (2005, 1).

We also agree with Robert Agranoff that it is “time to go beyond herald-
ing the importance of networks as a form of collaborative public manage-
ment and look inside their operation” (Agranoff 2006, 56). It is time to get
past the assumption that networks are good because they are new, or at
least recently discovered, and begin to examine how networks operate and
how well they perform. One of the first observations that is emerging from
the field is that networks are not replacing the traditional hierarchies but
working through them and between them. Indeed, Agranoff found that
managers still spend most of their time working in the traditional hierar-
chy (2006, 57).

Managing homeland security presents an interesting example of the
challenge of networking local first responders into the national intelli-
gence, military, and border control agencies. Unfortunately, as Elaine Ka-
marck concludes, our initial response to the challenge was to create a huge,
traditional bureaucracy—the Department of Homeland Security (Kamarck
2004)—which failed to perform adequately in the face of its first public
challenge, the impact of Hurricane Katrina on the city of New Orleans and
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the surrounding gulf coast region. Interestingly, the absence of a major
terrorist event in the United States in the years that followed September
11, 2001, may be attributable in part to the effectiveness of a network of
federal agencies, local first responders, private companies, and nongovern-
mental organizations and international partners, both public and private.

In Governing by Networks, Goldsmith and Eggers (2004) provide sev-
eral examples that illustrate how networks can be more effective than tra-
ditional bureaucracies. The list includes several clear success stories—the
IRS’s e-file initiative; CARES, the information technology system that sup-
ports Wisconsin's widely praised W-2 welfare-to-work reform initiative;
and the extensive contract and partnership network developed by the
Golden Gate National Recreation Area in Californias Bay Area. Several
others on this list of prime examples seem less significant or cannot be
characterized as successful—the Coast Guard’s modernization of its deep-
water fleet and NASA’s Jet Propulsion Laboratory design cycle reform.
While the contracting decisions have been made, there is no evidence yet
to document better outcomes. Still others are viewed by many as failures—
the Department of Defense Acquisition University curriculum revision
(emphasizing the need to move away from arm’s length relationships with
contractors) and the contracting out of the Iraq war (see chapter 9).

The U.S. Department of Defense has been working for more than a de-
cade to transform itself from a command-and-control hierarchy into a
digital “netcentric” organization (Thompson 2006, 619-22). While such a
vision is possible, many doubt its feasibility in a large public organization
(Thompson 2006, 620; Hill and Lynn 2005). Separation of powers, partic-
ularly as it relates to budget making and financial decisions, makes
private-sector-style, smoothly functioning, supply-chain networks highly
difficult to replicate in the public sector.

While large public organizations (particularly military and quasi-military
ones) may find it difficult to create the highly integrated and decentralized
network structure that private organizations such as Wal-Mart and Procter
& Gamble have achieved, “public managers operate in collaborative set-
tings every day” (McGuire 2006, 33). But, as McGuire and others have
noted, there are various degrees and types of networks; indeed, networks
may benefit from coordination achieved through a central core organiza-
tion (McGuire 2006, 36).



What Is Network Management? 49

When we examine examples of successful and less-than-successful part-
nerships, it is clear that public and private organizations behave difterently
as network partners. Wisconsin’s successful welfare-to-work network was
damaged by instances of private partners using public funds for parties
and lobbying activities (Goldsmith and Eggers 2004, 39). Criticism of the
Iraq war contracting has escalated because contractors often refuse to pro-
vide even basic information to the media about how they are spending
public funds (Martin Smith 2005). If governing by network is the future,
we must better understand the differences between public and private or-
ganizations in networks and develop mechanisms to ensure public-sector-
style transparency.

How Are Public and Private Organization
Networks Different?

Private organizations pioneered network management under the name of
supply chain management. A supply chain is a network of production loca-
tions and distribution channels that transforms raw materials into finished
products and delivers those products to customers. While it is easier to de-
scribe the supply chain for manufactured products, service organizations
also utilize supply chain management (Ganeshan and Harrison 1995).

Supply chain management involves planning, implementation, opera-
tion, and control of the process of creating and delivering a product or
service to a customer. The scope of supply chain management is similar to
the domain of total quality management, with suppliers at one end of the
chain and customers at the other end. The task of managers in between
is to turn those supplies into products and services that meet or exceed
customer definitions of quality at the lowest possible cost (Cohen and
Eimicke 1998, 49-64). At its best, supply chain management attempts to
bring the benefits of a vertically integrated firm to a production and distri-
bution process where each step is operated by an independently owned
entity. In a typical supply chain process, the efficiency and effectiveness of
the process can be influenced by the location of facilities, what is produced
where, how inventories are managed, and how goods and services are
transported through the production process.
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When the Internet became pervasive and relatively uniform during the
1990s, the potential of supply chain management increased dramatically.
It became possible to connect suppliers, producers, distributors, retailers,
and consumers into one seamless flow of low-cost communication. The
real potential lies in visibility and transparency of information, and therein
lies a major challenge: “The supply chain in most industries is like a big
card game. The players don't want to show their cards because they don't
trust anyone else with the information. But if they showed their hands,
they could all benefit” (Worthen 2002, 1). Visibility and transparency are
key elements of any successful public venture. Competitive private compa-
nies are naturally predisposed to keep their processes and profit margins
private. Clearly, transparency and open access to information will be a
challenge in networks involving public and private members.

A visible private sector illustration of the potential benefits of supply
chain management is the partnership of Procter & Gamble and Wal-Mart.
These two giant corporations built a computer network that enables
Procter & Gamble to monitor the inventory at Wal-Mart’s distribution
centers and sales at the checkout counters and to ship what it determines is
the proper amount of product. Invoicing and payment is automatic. Cus-
tomer service is maximized, as is efficiency and profit for both partners.

What makes supply chain networks so attractive and generally effective
is that there is a common set of measures for success. The network partici-
pants share an interest in low price, rapid delivery, high quality, and profit.
In each case, the measure is easy to define and evaluate. Problems are also
obvious and, once identified, often easy to fix. Partners may differ on the
fair share of costs and benefits but not on the desired outcomes. As noted
supply chain expert Martin Christopher puts it, “[t]hus the focus of supply
chain management is upon the management of relationships in order to
achieve a more profitable outcome for all parties in the chain. This brings
with it some significant challenges since there may be occasions when the
narrow self interest of one party has to be subsumed for the benefit of the
chain as a whole” (2005, 5).

Networks involving the public sector are seldom so simple, particularly
when private and nonprofit organizations are involved. Public networks
generally deliver services, the outcomes of which may be difficult to mea-
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sure and may take years to determine—education, job training, and envi-
ronmental protection, for example. Additionally, measuring success can
be made more difficult because of differing ideas about transparency be-
tween the public and private sectors. It gets even more difficult because
partners in the network may have different measures and definitions of
success as well as incentives that may encourage different behaviors.

The welfare-to-work reform of the mid-1990s is a good example. The
overall objective seems clear—to move welfare recipients from welfare de-
pendency to work. However, as we look at the networks designed to carry
out the program, measures of success, incentives, and even outcomes be-
come less clear. For the lead agency, local departments of social service, the
desired outcome was the transformation of welfare-dependent women with
children into self-sufficient working mothers with well-adjusted children.

To reach that objective, social service departments contracted with non-
profit and for-profit job training and job placement organizations, education
organizations, child care agencies, and drug treatment organizations. Most
job training and job placement organizations were paid to place participants
in jobs as quickly as possible. They often received additional payments for
retention but seldom for retention beyond six months.

These placement organizations had an incentive to refer participants to
child care agencies since the lack of adequate child care was a major ob-
stacle. However, they had little incentive to refer participants to education
or drug treatment organizations. While the participant might need those
services and those services would probably enhance the prospects of the
participant’s achieving long-term self-sufficiency, the incentive for the job
placement organization was to record and be paid for six months of work
as quickly as possible.

The education and drug treatment organizations may have shared the
long-term objective of self-sufficiency, but their focus and incentives cen-
tered on raising the participants’ level of education or helping them over-
come an addiction. In both cases, these network partners may oppose
immediate job placement. Some of the mission-driven nonprofit job
placement agencies may see education as a more important immediate
need for the participant, not rapid movement into employment (even if
that hurts the nonprofit financially). Even some of the social workers
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employed by the local social service agency may believe that education is
a better immediate “occupation” rather than work and push the partici-
pant/client in that direction.

It is relatively easy for Procter & Gamble and Wal-Mart to agree that
selling as much soap as quickly as possible is an excellent outcome. How-
ever, it is easier to make a beer that “tastes great and is less filling” than to
“end welfare as we know it” Few government programs have as simple an
outcome or as complete agreement with their network partners on goals.
Public and private organizations face several other major challenges in
working smoothly together in networks.

All networks face challenges in the areas of capacity, coordination, com-
munication, transparency, and oversight. Managing networks is different
than managing an internal bureaucracy, particularly a bureaucracy popu-
lated by career civil servants. According to Mathur and Skelcher, “[n]etwork
governance reshapes the role of public administrators, positioning them as
responsively competent players in a polycentric system of governance rather
than neutrally competent servants of a political executive” (2007, 235).

Private organizations have to make the transition from internal man-
agement to network management, and there is a financial incentive/im-
perative to make the shift. Private organizations often have the resources
for training and recruitment of new talent, and they are not constrained
by civil service rules and regulations. Private managers can be trained in
the new skills required, rewarded for success, or punished or terminated
for failure, and new managers could be freely recruited from other firms.

Government civil service provides no obvious career path for talented
project and network managers (Goldsmith and Eggers 2004, 49). Out-
sourcing and retirements are also reducing the management population at
all levels of the U.S. government. And our “age of permanent fiscal crisis”
may be limiting government’s ability to recruit and/or train effective net-
work managers (Osborne and Hutchinson 2004).

Communication difficulties challenge all organizations, networked or
not. Networked organizations face the additional hurdles of multiple loca-
tions, several different cultures, incompatible information technology sys-
tems, and sometimes deliberate withholding of important information
when partners perceive they are in competition with one another or sim-
ply to protect bureaucratic turf. Communications challenges can be worse
for governments with severely constrained resources, which often result
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in outdated and limited information technology hardware and software.
Further, the desire of private entities to protect information they may view
as proprietary hinders communication and transparency, something for
which government should strive. The flow of information can also be sty-
mied in the opposite direction as governments may face legitimate legal
and regulatory constraints in sharing information with partners.

Coordination is a key element in the success of any network, public or
private. Coordination becomes more difficult if the network includes
multiple public agencies, for-profit firms, and nonprofit corporations. In
most networks with public participation, the coordination function is
the responsibility of the government since public funds generally sup-
port the network and the participating public agency is therefore ac-
countable to the citizens for proper use of tax dollars. With a network
designed to serve a single customer, network partners must understand
one another’s standard operating procedures so they can effectively re-
spond to the actions of their partners. Users of the service provided by
the network should not be subjected to dealing with what could simply
become multiple bureaucracies. Unfortunately, funds to support this
critical coordination function and implementation of standard operat-
ing procedures are usually limited, public managers lack training and
experience in network management, and if there are multiple public
agencies from different levels of government involved, there will also be
jurisdictional disputes to overcome.

Finally, there is the challenge of oversight and accountability. As Beryl
Radin noted in her assessment of the Government Performance and Re-
sults Act (GPRA), the fragmentation of decision making between the ex-
ecutive and legislative branches, the decentralization of authority to pro-
gram levels, and the devolution of federal authority to the states and
localities make it increasingly difficult to hold any one individual or
agency accountable for the performance of the system (Radin 1998,
307-16). Federalism is not a factor in purely private networks. Account-
ability and oversight become even more complicated when collaboration
between public and nongovernmental agencies is also involved (Page 2004,
591). One of the major benefits of involving nongovernmental actors in
addressing public policy problems is providing them the discretion to be
creative in developing different approaches and overcome the constraints
of large command-and-control bureaucracies. Unlike contracting, the
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participants in a network are not under a legally binding agreement to
perform a specified service for a set price. Rather, the network could be
viewed more as a collaborative effort that may be funded in part by gov-
ernment but is less well-defined than a contractual relationship. Services
that are outside the defined agreement between the partners in a network
are being performed and are one of the advantages of the creation of a ser-
vice network. The challenge is to ensure accountability in this more free
and flexible operating environment.

Advocates of the reinventing government movement and the New Pub-
lic Management make the case for accountability for results (Osborne and
Hutchinson 2004; Kamensky and Morales 2005; Page 2004; Behn 2001;
Kettl 2000). The idea is simple—hold agencies, networks, and individual
collaborators accountable for outcomes, not for following procedures or
obeying the rules. In practice, measuring outcomes for each collaborator
may create debate over the most appropriate indicator of achievement.
Data to support the indicators may be lacking or of suspect reliability. And
intermediate indicators for individual collaborators may not cumulate to
accurate measures of the ultimate outcomes of the network desired by the
public and stakeholders.

Another potential difficulty when measuring public sector performance
is that the indicator can often be “gamed.” This may be counterproductive,
particularly if the indicator itself is a poor measure of the desired outcomes.
For example, the use of raw test results in education can distort effort
(teaching to the test, focus on the margin, deselecting marginal or failing
students) such that the overall educational outcome can be worsening while
the performance measure shows improvement (Wilson 2003). Similarly, in
the health sector, measures focusing on the quantity of patients treated in a
given period can reduce the focus on quality of care. This can have signifi-
cant negative impacts on patients such as the elderly, who have a longer re-
covery time. Finally, sometimes public organizations cannot agree on the
results that should be produced. It is difficult for results-oriented manage-
ment to function under such conditions of extreme uncertainty.

Managing a network of public and private organizations by results is
meaningful only if it enables the system to improve its performance (Page
2004, 600; Kamensky and Morales 2005, 12; Osborne and Hutchinson
2004, 189-90). While this is a substantial challenge, research in the field
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indicates progress is being made. Page’s study of local human services col-
laboratives found that “analysts can measure a collaborative’s capacity to
be accountable for results on a continuum” (2004, 601). Iowas “charter
agencies” provide several examples of successful performance agreements
between the governor and legislature and several state agencies (Osborne
and Hutchinson 2004, 237-39). And we also make note of Baltimore’s
CitiStat approach to combine agency output data with geographic infor-
mation to engage the public and improve performance, neighborhood by
neighborhood (Kamensky and Morales 2005, 13, 465-98; Osborne and
Hutchinson 2004, 163-89).

Ensuring accountability in networks involving public and private col-
laborations is a complex enterprise. The recipe for success varies and it
cannot be codified in a scope of work in a written contract. This is particu-
larly true in some of the most important policy processes such as the
response to natural disasters. As Waugh and Streib describe it, “[t]he re-
sponse to natural disasters is, in large measure, an ad hoc affair involving
nongovernmental actors, governmental actors, and emergent groups that
often become well organized and long lived. Nongovernmental organiza-
tions will respond with or without government approval. Volunteers will
arrive with or without an invitation. First responders will self-deploy”
(2006, 138).

Success requires judgment—selecting the right collaborators; choosing
indicators that are meaningful and broadly accepted; being flexible; ac-
cepting no excuses; trying something new when the old formula begins to
fail (Goldsmith and Eggers 2004, 155).

Judgment and decision making are distinctly human enterprises. The
success of networks is largely dependent on the network manager, just as
it is for less complex organizations. To better understand how networks
work, we need to look at the behavior of their managers.

What Do Network Managers Do?

The real-world practice of network management is moving much faster
than the descriptive and analytical literature about it (McGuire 2002, 599).
That said, a number of academics and practitioners are actively engaged in
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creating a body of knowledge around the network manager—what it is,
what it does, how it does it, and how it differs, if at all, from the non-
network manager. In our view, much can be learned about effective net-
work management using the manager as the unit of analysis.

The public network manager is accountable for the satisfactory delivery
of goods and services with and through networked settings. According to
McGuire, public managers cannot dictate action through the network, but
they are nonetheless responsible for its performance (2002, 600). Consi-
dine and Lewis observe that network managers, or process owners (as they
call them), “take charge of the supplier-customer chains in order to shorten
them” and link program objectives to an individualized system of service
delivery, using flexible technology for mobilizing resources and success-
fully combining public and private initiatives for service improvement
(1999, 472).

The effective network manager must also manage the everyday opera-
tion of the network, becoming knowledgeable about exactly what is going
on along the interfaces. But to be effective, the network manager must be
able to connect the day-to-day with the big picture of the network’s de-
sired outcomes and performance measures (Goldsmith and Eggers 2004,
164). To be successful, network managers must master a range of skills
and knowledge well beyond the traditional POSDCORB—planning, orga-
nizing, staffing, directing, coordinating, reporting, and budgeting (Gulick
1937, 3-44).

Network managers must also become proficient at activating, synthesiz-
ing, framing, arranging, stabilizing, and integrating (McGuire 2006;
McGuire 2002; Goldsmith and Eggers 2004). Activating involves bringing
together the people, organizations, funding, and authority necessary to
put the network in operation. Synthesizing involves building the relation-
ships and smoothing the rough edges between participants so the network
can operate as smoothly and seamlessly as possible. Framing means docu-
menting participants’ standard operating procedures and then creating
bridges and coordinating mechanisms so that the network members un-
derstand and respond properly to each other’s actions and behaviors. Ar-
ranging involves the creation of a plan that sequences the work of individ-
ual network participants into a process that will produce the product or
service desired by the customer. Integrating is similar to conducting an
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orchestra. Network managers must meld, blend, modulate, and mesh the
work of individual members into a value-added process. Stabilizing refers
to continuous calibration of the network process so that the network oper-
ates at the highest level of efficiency and a minimal level of error. The in-
formal contacts and agreements between network partners that will allow
the network manager to accomplish these tasks are essential and are diffi-
cult to define in a memorandum of understanding or contract that may
have helped create the network.

The literature on network management is in its early stages. The afore-
mentioned activities are offered for consideration, not as a conclusion.
However, as the research of Considine and Lewis suggests, “networking
does in fact appear to be based on a coherent cluster of work strategies”
(1999, 475).

An effective manager in a traditional, hierarchical organization not
connected to a network might not be an effective or happy network man-
ager. Effective traditional managers may be comfortable in developing
and communicating standard operating procedures, enforcing rules and
regulations, monitoring performance, and reporting results. Their focus
is primarily on their organization’s internal workings and their role is pri-
marily as a supervisor. Effective network managers will spend more time
focused on activities external to the organizations that employ them.
They will deal primarily with peers and superiors in other organizations.
Effective network managers need to be good at negotiation, facilitation,
conflict resolution, and mediation. They will spend much more time deal-
ing with teams instead of hierarchies. Managing a network requires more
informal communication and understandings than does managing a hi-
erarchy. In fact, the growing importance of informal organization and
communication in hierarchical organizations indicates that elements of
network management are entering management in all types of organiza-
tion. Call it the impact of the Facebook-LinkedIn generation on organi-
zational life. Effective network managers must be good at developing and
managing contracts, but they must also be good at negotiating the un-
charted terrain of informal interorganizational relationships.

Effective network managers must be flexible, they must be good listen-
ers, and they must pay attention to communication flows and accuracy.
They must be good at providing feedback and building feedback loops that
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lead to improved communication and performance. They must be com-
fortable with an ever-changing work environment and constant problem
solving.

Effective network managers are willing to deal face to face and talk with
a wide range of superiors, subordinates, and peers spanning the boundar-
ies of the network. They cannot limit their interactions to the Internet and
e-mail. And, like Peters and Waterman’s managers in the 1980s that
searched for excellence within organizations, these managers must man-
age by wandering around their own organizations—physically and virtu-
ally—as well as the organizations of their partners and collaborators.

Network managers must also be expert contract managers. They must be
willing and able to anticipate issues and negotiate well-functioning con-
tracts. They also need to learn how to modify contracts when necessary
and find ways of operating within the scope of existing contracts. They
must learn the rules of the game, know what they don’t know, and learn
how to use experts who know what they don’t know.

To attract and enable this new kind of public manager, government will
need to invest more in training on team management, project manage-
ment, risk assessment and risk management, negotiation and conflict res-
olution, contract management, and communications skills. This does not
require a massive expansion of government employees, but managers with
a different understanding of management. The manager must take a more
holistic approach to the network than would be appropriate for managing
an internal hierarchy. The informal contacts between network partners are
as essential as is the agreement underlying the network. This new kind of
public manager must be able to work not within the bounds of a network’s
founding agreement, but within the bounds of the network itself, some-
thing much more difficult to define or chart.

Conclusions

Governing through networks has the potential to provide higher quality
public services at a lower cost, just as supply chain management has en-
abled the private sector to deliver better products at lower prices and still
make a healthy profit. And there is a growing body of literature to indicate
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that in the future public managers will need the skills necessary to collabo-
rate effectively (Bingham and O’Leary 2006, 165). At the same time, we do
not believe bureaucracy, hierarchy, command-and-control, and traditional
management techniques will disappear any time soon. Networks connect,
complement, and enhance our existing organizational structures and pro-
cedures. Managing in both worlds will require creative, talented, and en-
ergetic public managers who are committed to ongoing training and
learning.

We have defined contracting, discussed the challenges it presents to
public ethics, and assessed its relationship to the growing phenomenon of
interorganizational networks. We conclude this discussion of the environ-
ment of government contracting with an analysis of the impact of con-
tracting on our system of representative democracy and on the treasured
value of government accountability to the public. While in graduate school
in the Vietnam- and Watergate-influenced 1970s, we both found ourselves
working on the difficulty of connecting average citizens to the increasingly
complex and bureaucratized work of government. As government’s work
grew in technical complexity, the public’s ability to influence that work
seemed to decline. Controlling unelected bureaucrats seemed an impossi-
ble task. With the growth of contracting in the twenty-first century, the
people implementing the government’s programs seemed one further step
from public control.

In the next chapter we ask you to take a step back from the issues of
contract management that we have just addressed, and will resume in
chapter five, and explore with us the fundamental questions of representa-
tion and accountability. In our view, these issues must be understood if we
are to begin to assess the impact of contracting on the institutions of rep-
resentative democracy. What is representation? What are the mechanisms
available to the public to influence the actions of government? How does
contracting influence representation and citizen-government linkage?
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Ensuring Accountability and
Democratic Representation in
Government Contracting

IN A REPRESENTATIVE democracy the behavior of private parties
under contract to government should be under the control of public offi-
cials accountable to the citizens they serve. Ensuring accountability to the
public is made more complicated because the public officials supervising
the contractors are appointed rather than elected. And who are contrac-
tors accountable to? This chapter explores these fundamental issues of rep-
resentation and the issue of citizen-bureaucracy linkage, connecting the
preferences of the public to unelected leaders and the private contractors
who work for them.

Many discussions of privatization and contracting out note the threat
that private contractors pose to our system of accountability. We share that
concern and decided to provide a detailed analysis of this issue. We ask
four fundamental questions: 1. What is accountability? 2. Accountability
to whom and what? 3. How does the public influence the work of its gov-
ernment—how is “linkage” performed? 4. How does the growth of private
contracting influence this system of representation and linkage? If we are
concerned about the impact of contracting upon representative democ-
racy in America, we need a profound understanding of our system of rep-
resentation, starting with the definition of representation itself.

This chapter is meant to provide a close examination of the underlying
issues of government accountability. It examines the logic and reality of
representation and analyzes the institutions that influence the public poli-
cies made by unelected government officials and the private contractors
that work for them. This inquiry is at a different level of analysis than the
rest of this volume to provide an in-depth treatment of the fundamental
issue of accountability.

60
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Representation

We begin, then, with the issue of representation. When we discuss con-
tractor accountability, we need to ask the question: accountable to what or
whom? We believe that the answer to that question is: “accountable to the
system of democratic representation and its elected officials” To under-
stand what we mean by representative system, we must first understand
the concept of representation. Representation is a complex and multidi-
mensional phenomenon. Various scholars have seen fit to interpret it in
strikingly different fashions. According to Charles A. Beard and John D.
Lewis, the origin of representative government can be found in Europe in
the Middle Ages.'

Beard and Lewis document four phases of the development of represen-
tative government in England. The first did not provide for representation
of people, but of estates, “nobility, clergy, landed gentry, and burgesses of
towns” (Beard and Lewis 1932, 231). These early legislatures met to ratify
the king’s taxes and did not actually legislate in the modern sense.

During the second phase of development, the tax-approving assemblage
gradually became a lawmaking body. The “estate representatives” eventu-
ally began to discuss their common problems and grievances. When they
came to agree on a preferred solution to the problem at hand, these repre-
sentatives would draft a petition and present it to the king. If the monarch
approved the petition, it became law. The king could not casually dismiss
these petitions, “since the parliament held the purse strings [and] it could
often compel the king to consent” (Beard and Lewis 1932, 232). In the
third phase, the estate representatives achieved primacy over the mon-
arch, thus forming the constitutional, or limited, monarchy.

The connection between democracy and representation is one that con-
temporary scholars find quite natural. There are, however, nondemocratic
aspects to the historic and modern concepts of representation. In fact, as a
move away from direct democracy, representation can be seen as intrinsi-
cally antidemocratic.

The legitimacy of the representative’s power in this relationship, as we
understand it today, derives from the representative’s accountability to
those represented. The power relationship may be explicit or implicit, mu-
tual, exclusive, or possibly a variable subject to fluctuation over time. There
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are many perspectives regarding the power relationships involved in each
view of representation, which we will explore in the following analysis.

Why does this matter for our purposes here? Let us assume that con-
tractors must be accountable to elected representatives. Let us also assume
that the policy perspectives of representatives vary and the very definition
of representation itself varies. Obviously, this means that the operational
definition of accountability is far from simple. Representation is not sim-
ply adherence to popular will, and accountability is therefore not simply
responsiveness to the views of the public.

Representation as Authority

To Thomas Hobbes, representation is the mechanism by which individu-
als escape the ungoverned state of nature, that theoretical hell on earth
where life is nasty, brutish, and short. As a result of the social contract,
each individual gives up his or her right of self-government to a sovereign
power in order to escape the state of nature. This sovereign represents the
individual in the sense that the individual accepts the decisions of the sov-
ereign as if they are the individual’s own decisions, as binding decisions.

The Hobbesian concept of representation is the authorization of a sov-
ereign to act in place of each individual member of society; that is, repre-
sentation “is authority, the right to make commitments and incur conse-
quences for another” (Pitkin 1967, 8). The representative acts and the
represented is bound by these decisions and is responsible for their conse-
quences as if they themselves had been the actor. The difficulty with this
view of representation is that if it is followed to its logical conclusion, all
government is representative government (Pitkin 1967, 8).

In the contemporary view, the representative is given the authority to
act in place of the represented.? There is an aspect of the modern sense of
representation in which the decision maker (or representative) is legiti-
mately permitted discretion when making decisions. The representative is
permitted to act without instructions when he or she is unsure of his or
her constituents’ opinion (or no opinions exist), and in certain situations
is accorded authority to act contrary to the opinions of his or her constitu-
ents on matters of conscience. The modern view maintains, however, that
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constituents have the right to hold the representative accountable for his
or her actions and revoke the grant of authority entrusted to the represen-
tative, while the Hobbesian view permits no such revocation of authority.

Representation as Accountability

This view defines representation as the formal arrangements that follow
and potentially terminate representative activity, as “accountability, the
holding to account of the representative for his actions” (Pitkin 1967, 11).

Accountability is not simply intended as a means of punishing repre-
sentatives for taking wrong positions, but as a stimulus for eliciting from
representatives behavior that is responsive to the needs of the represented.
The difficulty with the accountability position is that this notion of provid-
ing stimulation for right behavior does not necessarily follow from the
definition of accountability. Representation is an ongoing activity, not
merely a set of mechanical or formal structures. When we think about ad-
ministrative accountability and extend that notion to government’s private
contractors, it is frequently this aspect of representation that we are refer-
ring to. The accountability view of representation leaves a measure of
power in the hands of the represented. According to this view, if the repre-
sentative is willing to be elected to office only once, that representative can
do as he or she pleases. Hence, the power relationship can be described as
follows: in the short run, the representative is in the dominant position,
but due to their ultimate veto, the represented have the last word and in
the long run hold greater power. Clearly, the represented hold greater
power in this view of representation than in the authorization view. None-
theless, the public’s leverage is periodic and latent rather than continuous
and present.

Descriptive Representation
During the American Revolution, John Adams argued that a representa-

tive legislature “should be an exact portrait, in miniature of the people at
large, as it should think, feel, reason and act like them” (Pitkin 1967, 60-61).
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Much of the literature in “representative” bureaucracy appears to be based
on this conception of representation. Norton E. Long argued that the un-
elected federal bureaucracy was more “representative” than elected legis-
lators because the social and economic status (SES) level of the bureau-
cracy was closer to the national average than was that of elected officials
(Long 1952).

Descriptive representation is also the theoretical basis for those advocat-
ing the use of sampling and survey techniques to represent the mass public
(Swabey 1969, 90). Representation is thus simply reproducing the views of
the public and incorporating these views into the decision-making process.
Similarly, advocates of proportional representation schemes are actually
advocates of descriptive representation. Proportional representation is sim-
ply a form of sampling.

Descriptive representation does not require or imply public control of
the activities of representatives. All that is required is that representatives
have attitudes and attributes that are similar to those of the public. Hib-
bing and Theiss-Morse’s research into the attitudes of the American public
with respect to representation and policymaking, Stealth Democracy
(2002), suggests that descriptive representation is in line with the desires
of the electorate who want “a system that is instinctively in touch with the
problems of real Americans” in which “representatives would understand
the concerns of ordinary people simply because they are ordinary people
themselves and because they spend time among other ordinary people”
(2002, 131).

Symbolic Representation

Symbolic representation is perhaps one of the more abstract and difficult-
to-grasp aspects of representation. Examples of representative symbols in-
clude a nation’ flag or its head of state (representing the nation’s unity), a
corporate logo (represents the image of the company), and the “ban the
bomb” or peace symbol (representing pacifism).

Since an object such as a flag can be a symbolic representative, it is diffi-
cult to conceptualize the power relationship between representative and
the represented. Nevertheless, power remains an important dimension of
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this aspect of representation. The group that controls and manipulates the
central symbols of a society controls society. In the United States, the in-
fluence of capitalism manifests itself in the symbols Americans accept as
signs of success.

Although ultimately each individual perceives a symbol privately, per-
ception is structured socially. Because symbols are in part interpreted
emotionally, the danger of manipulation is great. Still, this sort of manipu-
lation has its limits. If a recession is going on, no amount of manipulation
will convince people that good times are imminent.

Representation as Responsive Stewardship

Responsive stewardship is a representative role that considers each aspect
of representation as legitimate in varying degrees and that attempts to bal-
ance the various elements in order to establish a meaningful link between
citizens and government. This notion of responsive stewardship is strongly
influenced by the incisive analyses of Hannah Pitkin. According to Pitkin,
“[p]olitical representation is primarily a public institutionalized arrange-
ment . . . what makes it representation is not any single action by any one
participant, but the overall structure and functioning of the system. ...
The representative system must look after the public interest and be re-
sponsive to public opinion except insofar as nonresponsiveness can be
justified in terms of the public interest” (Pitkin 1967, 221 and 224).

The question then arises: What standards can be utilized to judge the
responsiveness of the representative system and thereby judge a key factor
contributing to the representativeness of that system?

It should be expected that at times it will be difficult to assess whether a
public’s wish is detrimental to life-support requirements. Analysis will
need to explore the general thrust of a particular issue and try to keep in
mind the limitations inherent in our categorization scheme. Despite these
difficulties, such a categorization of citizen wishes is essential if respon-
siveness is to be meaningfully evaluated. This of course has impact on our
assessment of bureaucratic and contractor accountability. We would not
want these unelected officials and contractors to meet public needs that
were detrimental to society. An example of a wish that is detrimental to
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long-term systems maintenance would be the desire Americans appear to
have for large, gas-guzzling automobiles. Such a wish need not be re-
sponded to by a representative government because it endangers ecosys-
tems and economic system maintenance. An example of a wish that may
be irrelevant to system survival might be citizen lifestyle preferences (e.g.,
collective vs. individual, extended family vs. nuclear family, urban vs. rural
living, etc.). Those preferences affect the character of society but need not
affect its survival.

Normally, when government responds to the citizenry, it is reacting to
the exercise (or fear of the exercise) of citizen power. For representative
government, responsiveness and the authority to assure stewardship are
equally critical, and achieving the balance that brings about the maximum
responsiveness while simultaneously assuring stewardship is the main dif-
ficulty encountered when attempting to maintain a healthy representative
system.

The second way government receives messages is more “painful.” Citi-
zens force government to listen to their views. Luttbeg identifies three of
these “coercive” models of political linkage. They are the rational activist
model, the political parties model, and the pressure groups model (1974, 3).
Citizen-government linkage is a prerequisite of responsiveness, which in
turn is a central component of the concept of representation. Linkage
mechanisms range from coercive to noncoercive. Each type of mechanism
is helpful if representation is to occur, but a key requirement for a respon-
sive political system is the presence of ongoing and organized coercive
mechanisms that articulate mass demands. There are two polar types of
organization imaginable: (1) mass-based political parties and (2) interest-
based voluntary organizations (interest groups). Group and pluralist theo-
rists have claimed that most significant interests in society are represented
in decision making by organized interest groups. In recent years, the Inter-
net has allowed interest groups to recruit and maintain organizational
presence at lower cost. Organizations such as MoveOn.org and others have
begun to redefine the form of traditional interest groups.

A second stream of theorists has disputed the claim that mass represen-
tation can be achieved through interest groups (Schattschneider 1960;
Cobb and Elder 1972; Bachrach and Baratz 1963). Pressure politics is ori-
ented to achieving the aims of special interests. Party politics, on the other
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hand, is oriented toward securing the common interest. Pressure politics
attempts to privatize conflict and reduce the scope of its contagion. Again,
the Internet may be providing interest group politics with a lower cost and
possibly less elite-driven model.

A major arena of conflict in politics is the political agenda-setting pro-
cess (Cobb and Elder 1972). Demand articulation is a central component
of this process. The two different modes of coercive organized linkage ex-
hibit strikingly different tendencies regarding which (or whose) demands
are articulated. The pressure system of organized interest groups pursuing
special interests is a demand articulation system heavily skewed toward
the “haves” elements of American society. Schattschneider proclaimed in
his now famous statement: “The flaw in the pluralist heaven is that the
heavenly chorus sings with a strong upper class accent. Probably about
90% of the people can’t get in the pressure system” (1960, 34). While it is
too early to tell, mass and interactive communications technology may be
changing the fee charged for entering the pressure system.

Nonetheless, the representative system’s ability to respond to the wishes
of the public can be seriously compromised by reliance on any exclusion-
ary method of demand articulation. For this reason, the status of a soci-
ety’s party politics or, more generally, the status of mass-based groups or-
ganized to pursue the common interest is a key determinant of a political
system’s responsiveness. Government-sponsored and legally required citi-
zen participation programs are not, of course, coercive, mass-based link-
age mechanisms. Therefore, by definition their potential for engendering
political responsiveness must be seen as extremely limited.

The second aspect of the multidimensional conception of representa-
tion is stewardship. Stewardship, or the survival of society, is the central
purpose of government. Although scholars concerned with effective deci-
sion making in government have pointed out the dangers of too much citi-
zen voice in governance, students of representation have paid less atten-
tion to the need for effective governance as a prerequisite for meaningful
representation.

We take the perspective that responsiveness is only one aspect of repre-
sentational activity, and a second aspect is the ability of representative
policymakers to deliver policy outputs responsive to public demands.
When analyzing a representative system, it is important to first identify
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the authoritative decision makers in a political system and then assess the
responsiveness of these decision makers to the wishes of the public. Much
of the study of representation has focused on the responsiveness of legisla-
tures. Yet important policy decisions are made every day in the executive
branch, particularly its unelected component: the administrative bureau-
cracy. The concern, of course, is that policymaking may now be devolving
even further, from the appointed government officials to unappointed pri-
vate contractors. Regulation writing in federal executive agencies has
taken on many aspects of lawmaking, and the twentieth century witnessed
a remarkable increase in the amount of policy formulated in these agen-
cies. An analysis of the representativeness of the political system ought to
include an assessment of all major arenas of policymaking activity. Such
an analysis should attempt to assess the ability of the representatives/deci-
sion makers to actually provide for stewardship. In so doing three basic
questions should be asked: Can the system govern? Who governs? Are the
governors responsive to the wishes of the public?

Linkage to “what” is a central and often unexamined question in the lit-
erature of representation. Decision-making studies and representation
studies emerge from different streams of literature, and the two phenom-
ena are only rarely studied simultaneously. Because our definition of rep-
resentation includes a concern for stewardship, we are in effect compelled
to examine the locus of decision-making power and the capability of the
political system to make authoritative decisions. The bureaucracy is a key
locus of governmental policymaking; can these unelected officials control
the actions of their private, contracted agents?

The Rise of the Policymaking Bureaucracy

Although the media often focus their attention on the actions of elected
leaders, the major change in national-level power over the past seventy-
five years has been the rise of the policymaking bureaucracy. This phe-
nomenon has not gone unnoticed by students of American politics. As far
back as 1934, a Brookings Institution study reported that rules and regula-
tions published by the administration “cover altogether eight or ten times
as many pages as the acts passed by Congress. Furthermore . . . the decisions
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of the various authorities which exercise administrative judicial powers
are several times as numerous as the recorded decisions of all the federal
judicial courts” (Blachly and Oatman 1934, 11).? Although administrative
decisions did not always have the scope of the decisions of the president,
Congress, and the courts, the aggregate impact of bureaucratic decisions
was impressive, even in the first half of the twentieth century.*

In an article in the American Political Science Review in 1956, Herbert
Kaufman wrote that the bureaucracy had become an independent source
of decision-making power in the American political system.” Kaufman
observed that

in thirty years, the number of federal civilian employees has more
than quadrupled. If power were measurable, the federal bureaucracy’s
power would probably turn out to have increased by an even greater
factor. Governmental policy is now formulated in administrative reg-
ulations and orders, as the growth of the Federal Register vividly at-
tests; judicial proceedings before administrative agencies probably
exceed in quantity those before the courts. ... All this is handled by
administrative officials under the very broadest of mandates from
Congress and the President. Much of our legislation originates in ad-
ministrative agencies (Kaufman 1956, 50).

The ascendancy of the policymaking bureaucracy can generally be attrib-
uted to the governance demands of a complex, industrialized society. The
nature of political system inputs or demands has undergone a radical
change in (at least) the past century, and the nature of governmental activ-
ity has changed along with these demands. The tasks of government are
increasingly complex, interconnected, technological in content, and mas-
sive in scope and volume (Peters 1978, 16). These tasks result in an in-
creased need for scientific and managerial expertise. They require a large-
scale, full-time, organized effort if they are to be addressed meaningfully.
As a result, elected leaders increasingly have come to rely on bureaucratic
organizations in the policymaking process. In turn, over the past quarter
century, these unelected bureaucrats have come to rely on expertise and
labor from the private sector.

Policymaking in America’s complex socioeconomic environment is less
often the relatively overt, value-expressing, grand policymaking that sets
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broad social direction and more often nuts-and-bolts decision making—
technical decisions designed simply to keep things going. Bureaucratic or-
ganizations with clearly delineated areas of distinctive competence are
usually best-suited to make these technically complex, detailed decisions.
By focusing their efforts narrowly, bureaucratic organizations are able to
specialize and develop the expertise needed to deal with complex issues.
As the world gets even more complex, these unelected bureaucrats have in
turn come to rely on the expertise lodged in private, nongovernmental or-
ganizations. The converse of these administrative and contractor strengths
are legislative and executive weaknesses.

The president, by directly commanding a team of bureaucrats (The Ex-
ecutive Office of the President) is perhaps a more effective decision power
competitor for administrative agencies, but even the president’s ability to
direct the bureaucracy is limited (Allison 1971; Neustadt 1976, 1990). In-
stitutions dependent on elections are characteristically less stable than
bureaucracies. Tenure is uncertain, and bureaucrats can drag their feet or
time policy decisions to achieve the reaction preferred from elected offi-
cials. While contractor-bureaucrat competition exhibits different features,
the contractor’s presence in the field and control over the details of imple-
mentation give it substantial leverage in its power relationship with un-
elected officials.

Bureaucratic expertise and information are two sources of bureaucratic
power. As private parties assume outsourced administrative roles, the
power relationship is modified. On the one hand, unelected officials have
lost their monopoly. On the other hand, if they maintain control of their
contractors, their influence can be magnified many times over.

Related to the issue of expertise is bureaucratic control of information.
Administrative agencies provide much of the information that forms the
basis for public policy decisions. This information helps define public pol-
icy problems and set the parameters for feasible solutions. This gives the
bureaucracy substantial influence in policy formulation. It is especially
noteworthy because bureaucracies provide much of the information that
legislatures receive on agency activities. Administrative bureaucracies de-
fine the reality that surrounds a particular policy, and those who define
reality have an advantage in the race to control reality. This chain of infor-
mation control for our elected leaders becomes even more attenuated
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when the implementing agencies are nongovernmental contractors. The
growth of the Internet and World Wide Web makes it more difficult for
agencies to retain a monopoly on information, and this new media will
likely have impact on the role of information on the power equation in our
society. While it is too early to measure this impact with any precision, we
see a clear growth in the role of nongovernmental organizations in collect-
ing, analyzing, and disseminating policy-relevant information.

Another important source of bureaucratic power is the administrative
power of implementation (Powell 1967, 12; Rourke 1976, 18). In the final
analysis, it is bureaucratic actors who make public policies real. Bureau-
crats have a power roughly analogous to the power a laborer always has
vis-a-vis a boss, or an army private to his or her commander: the power to
withhold human effort.® This power of implementation is therefore a
power of discretion (Rourke 1976, 18). Much modern legislation has be-
come quite vague, often leaving a substantial degree of discretion to ad-
ministrative agencies (Dimmock 1936; Landis 1938; Leirson 1942; McCon-
nell 1967; Lowi 1969, 1979). Marshall Dimmock has termed these vague
enactments “skeleton legislation” Such legislation is both an effect of bu-
reaucratic power and a cause of a certain type of bureaucratic power,
namely the discretionary power of implementation. While the U.S. Con-
gress has attempted to enact more specific legislation over the past quarter
century, it is poorly equipped to deal with the complexity of modern soci-
eties and economies.

There are three basic styles of discretionary power: (1) routine, (2) emer-
gency, and (3) rule-setting.” Routine discretionary acts are those simple
acts of discretion carried out by low-level governmental officials in their
daily work. Although these decisions seem trivial at the systemic level,
they are often critical matters for citizens interacting with bureaucrats.
Emergency discretionary power results from bureaucrats acting beyond
specific mandates in matters critical to public health and welfare. Finally,
discretionary power comes from the process of putting flesh on the bones
of vague or skeleton legislation (rule-setting discretion). Power over the
rules that guide the implementation of public policy is the most important
source (or variant) of discretionary power (Dimmock 1936, 48-51). This
is discretion at the upper reaches of administration, as distinguished from
other types of implementation power that often exist at the lower levels of
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the bureaucratic hierarchy. Much of the information and analysis used in
this policymaking by unelected officials is collected, analyzed, and re-
ported by private contractors—in many cases giving them significant in-
fluence over policymaking.

It seems clear that the bureaucracy and its army of private contractors
have considerable power to influence and create public policy. Although it
is certainly a complex and value-laden issue, the dangers of this adminis-
trative power will now be discussed.

The Dangers of Bureaucratic Power

As Carl Friedrich once observed, “the core of modern government . . . [is]
a functioning bureaucracy” (1937, 44). Put another way, the major actors
operating at the heart of the American political system are unelected offi-
cials. This has been extended to networks of public and private unelected
officials in an increasingly complex set of market- and nonmarket-based
relationships (Olsen 2006). The presence of unelected government and
nongovernmental players may be a difficult notion to reconcile with a the-
ory of governance that maintains that government ought to be democratic,
or of and by the people.

According to Dwight Waldo, “[i]f administration is indeed the ‘core of
modern government, then a theory of democracy in the twentieth century
must embrace administration” (1952, 81). In the twenty-first century, Wal-
do’s analysis must be extended to include the power of private organiza-
tions under contract to government. Although it is impossible to imagine
that a democracy could exist in the modern era without an administrative
bureaucracy and its private contractors, it is possible to imagine that bu-
reaucratic power could subvert and destroy democratic institutions. As
policymaking becomes more complex, the pressure increases for a profes-
sional style of governance to respond to public problems. Increasingly, cit-
izens come to be considered incapable of controlling political decisions.
The growth of expertise in governance has been beneficial and has en-
hanced government’s capacity to deal with contemporary problems. The
enhanced capacity brought by private contractors has only extended the
expert reach of the bureaucracy.
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Nevertheless, we acknowledge that there are significant costs involved
in utilizing expertise. As Frederick C. Mosher notes, “[t]he danger is that
the developments in the public service of the mid-century decades may be
subtly, gradually, but profoundly moving the weight toward the partial, the
corporate, the professional perspective, and away from the general inter-
est” (1968, 210). Mosher’s critique focuses on the results of bureaucratic
rule; a second danger is simply the fact of bureaucratic rule.

Assuming democracy is a cherished value, the spectacle of unelected
officials ruling society must be considered a significant cost to democ-
racy. The possibility that this authority could be further devolved to pri-
vate contractors is truly terrifying for those of us committed to a demo-
cratic form of government. Unless administrative and contractor decision
making is somehow directed by the citizenry (either directly or through
its representatives), there is no democracy in a modern state. According
to William Eimicke, “[n]o matter how democratically we recruit our ad-
ministrators, it is nonetheless true that administrators are not demo-
cratically responsible or controllable” (1974, 33). Eimicke further ob-
served that “[t]he conflict between the need to administer professionally
and the desire to maintain democratic control is difficult to reconcile”
(1974, 33).

Although Eimicke correctly notes the difficulty of applying demo-
cratic direction to professional/administrative decision making, there is
no reason to believe that it is impossible to subject administrators to
democratic direction and control. Although bureaucrats cannot be voted
out of office, their behavior can be controlled in other ways: they can be
rewarded, punished, or simply made irrelevant. The public and its elected
officials are potentially capable of directing and controlling bureaucratic
behavior. The complex nature of the policy areas dominated by bureau-
cratic decision makers makes it a difficult task, but certainly not an im-
possible one. The power of expertise can be challenged by the establish-
ment of competing institutions of expertise. Finally, as indicated by
Anthony Bertelli and Laurence Lynn, self-control of bureaucrats is also
possible through professional and managerial responsibility “that incor-
porates accountability, judgment, balance, and rationality” (2006, 31).
The entire story of accountability is not simply one of balanced power, but
of responsible bureaucracy.
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Assessing the Performance of Citizen-Bureaucracy
Linkage Mechanisms

Controlling bureaucracy is particularly difficult because some degree of
bureaucratic policymaking freedom is useful and beneficial. One reason
bureaucracies are established is to remove some decision-making respon-
sibility from overworked elected leaders. In the abstract, we think it proper
to foster political control of value-dominated decisions and bureaucratic
control of technical, value-securing decisions. In reality, such a neat divi-
sion is nearly impossible to operationalize. Some discretionary power
must be granted to a bureaucracy. Discretionary power will nearly always
be extended to the point that significant, substantive policy decisions will
be made by these unelected officials. With private contractors increasingly
acting on behalf of unelected officials, the extension of policymaking into
the private sector is inevitable. This ever-attenuated “accountability” chain
is only as strong as its weakest link and is a key challenge to democratic
control presented by contracting. Because of this, political control of bu-
reaucracy and public bureaucratic control of contractors is a prerequisite
of democratic government. Political leverage is needed to guide and struc-
ture bureaucratic policymaking and to coerce bureaucrats into performing
tasks demanded by the public (Hyneman 1950).

Political linkage. This notion of leverage can also be conceptualized as
an element of political linkage, as the process of obtaining responsive
policymaking. Linkage is achieved within a variety of power rela-
tionships. In Norman Luttbeg’s (1974) terminology, linkage can ei-
ther be coercive or noncoercive. In other words, it can be an expres-
sion of citizen power (coercive) or governmental beneficence
(noncoercive). In addition to the issue of leverage, political linkage
has a number of important dimensions. The three we consider cen-
tral are: (1) Whose demands are being incorporated into policymak-
ing? (2) How are demands being communicated to policymakers?
and (3) What impact do these political demands have within the
policymaking process and on policy outputs?

Citizen-bureaucracy linkage. Citizen-bureaucracy linkage is the attempt
of citizens to elicit responsive bureaucratic behavior or to control
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and influence that behavior. As figure 4.1 indicates, citizens have a
wide variety of means available to affect bureaucratic behavior and
the work of private contractors. Linkage is achieved via a complex
assortment of processes. Linkage is either direct or indirect. Direct
linkage is any linkage not filtered through the formal controllers in
figure 4.1. Most direct linkage results in nonbinding but often critical
informal constraints. When citizens attempt to directly influence bu-
reaucracies, they must rely on persuasion rather than formal com-
mand. Students of American politics understand, however, that po-
litical parties and interest groups can be very persuasive, and
bureaucracies often take citizen views into account when making
policy. Indirect linkage is linkage that is filtered through formal con-
trollers (Congress, the president, and the judiciary [including ad-
ministrative tribunals]). Indirect linkage can result in either formal
controls or informal constraints on bureaucratic behavior. Most di-
rect linkage is mediated through political parties, interest groups,
and other active linkage mechanisms.

Citizen participation programs legally mandated by law in specific
government programs are passive forms of linkage between citizens and
bureaucracy that are highly dependent upon citizen activism for their
operation. Agencies set the ground rules and seek input, but active citi-
zens normally provide this input. If political participation literature is ap-
plicable to this issue-specific participation, then it is reasonable to expect
these active and involved citizens to be disproportionately drawn from
the upper socioeconomic class. Since most citizen participation programs
only permit citizens to advise bureaucrats, it is reasonable to expect that
the impact will be limited.

Nearly fifty years ago, Charles E. Gilbert identified a dozen component
values of the concept of “responsibility” (Gilbert 1959).° Gilbert was able
to identify five distinct traditions within the literature of responsible bu-
reaucracy. He defined these “schools” of thought according to the empha-
sis each placed on certain “avenues” they relied upon to foster bureaucratic
responsibility (Gilbert 1959, 382). His schema of administrative relation-
ships of control was based on two dimensions: (1) internal-external (within
the bureaucratic hierarchy vs. outside of the bureaucratic hierarchy) and
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INTERNAL EXTERNAL
FORMAL Internal/Formal External/Formal
INFORMAL Internal/Informal External/Informal

Figure 4.2 Schema of Administrative Relationships of Control
Source: Gilbert 1959.

(2) formal-informal (legal-authoritative control vs. informal, nonbinding
constraints). Figure 4.2 illustrates his conceptualization. These two dimen-
sions are the organizing concepts of the analytic framework presented in
figure 4.1. Though both informal constraints and formal controls have the
ability to affect bureaucratic behavior, each affects that behavior in a dif-
ferent way. Formal control is highly visible and quite effective for setting
goals.

The ever more important means-related decisions are often supplied by
the force of informal influences. Formal control implies a power relation-
ship. Influence requires persuasion, while control utilizes compulsion. Al-
though each method of affecting behavior is important, it is often more
advantageous to possess the power to control. This is because it is best to
have both control and influence, and by definition those that control also
influence. The threat of control itself tends to facilitate influence.

The internal/external dimension is perhaps less visible in figure 4.1.
Along this dimension, we believe the most advantageous position for af-
fecting bureaucratic behavior is internal. Examples of internal influencers
or controllers are the president, appointed officials, professional norms
and beliefs, and politics.

The analytic framework also illustrates the intermediary role in linkage
played by political parties, public and special interest groups, and ad hoc
political groups. The information-communication role played by academ-
ics, pollsters, and the media is highlighted. Although many Americans do
not participate in the activities of active linkage mechanisms, the frame-
work also points to citizen-bureaucracy linkage mechanisms that are
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mass-based. These mechanisms are indirect linkage achieved through the
process of selecting and influencing elected leaders and direct linkage
through direct contact with bureaucrats."

The framework conceptualizes citizen participation programs as one
component of a system of linkage. These programs are the main direct
form of communication with unelected administrators and their private
contractor staffs. Each component of this system has inherent strengths
and weaknesses as a link between citizen and bureaucrat. However, as
components of a system, inherent weaknesses in one area can be mitigated
by strengths in other areas. If citizen participation programs do not permit
certain types of influence on bureaucratic policymaking, perhaps this is
because other components of the linkage system (Congress, for example)
are expected to perform that particular type of linkage function.

Applying Gilberts schema of administrative relationships of control (see
figure 4.2) to existing literature, we see five avenues of citizen-bureaucracy
linkages: (1) internal/formal, (2) internal/informal, (3) congressional (ex-
ternal/formal and informal), (4) judicial (external and internal/formal),
and (5) external/informal. For linkage to the acts of private contractors and
for accountability to flow from the acts of private contractors, the connec-
tion must “come through” the decisions and acts of unelected public offi-
cials. The citizen-bureaucracy linkage we are about to discuss is a necessary
but not sufficient condition of contractor accountability to the public.

Citizen-Bureaucracy Linkage via Internal/Formal
Mechanisms of Control

Internal/formal direction and control of the bureaucracy is exercised by
the president and his executive office. This approach views the federal bu-
reaucracy as a single, huge formal organization, with the president on top
of a massive organization chart. It focuses on his formal channels of com-
mand and mechanisms of control over the bureaucratic actors who are
considered his subordinates. Formal hierarchy featuring political control
at the apex of the formal organization is relied upon to constrain and mo-
tivate bureaucratic decision making. Linkage is achieved through the selec-
tion and influence on the political actor at the head of each administrative
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organization, and ultimately through the election of the president. In
addition, linkage is achieved between elections due to presidential sensi-
tivity to public opinion polls and other indicators of citizen demand.

While presidential control over bureaucratic decision making is sub-
stantial, it is more often through the exercise of influence and not through
commands. The president may issue orders and command individuals to
carry them out, but this can be a costly enterprise (Neustadt 1976, 1990).
The president’s power is chiefly the “power to persuade,” and he has enor-
mously persuasive resources available for his use. Some of these resources
stem from his position in the federal hierarchy. He appoints cabinet offi-
cers, judges, and other personnel."" The Office of Management and Budget
(OMB), though itself a bureaucracy, is housed within his executive office
and is reasonably responsive to his priorities. The presidential budget is
prepared by OMB, and although it is modified by Congress, it is neverthe-
less “the most important influence on actual appropriations” (Mainzer
1973, 86). The president can use his budgetary power to stimulate bureau-
cratic compliance with his policy goals. The president can also influence
the bureaucracy with his reorganization authority and through skillful use
of the “presidential” personnel in his executive office.

Although its control of the bureaucracy is incomplete, the presidency
remains a uniquely situated institution of linkage between government
and the mass public. The president has a national constituency and is nor-
mally sensitive to public opinion. Although the degree of presidential in-
fluence on bureaucracy and the degree of public influence over the presi-
dent are open to debate, the existence of these relationships of influence
are generally unquestioned.

Citizen-Bureaucracy Linkage via Internal/Informal
Mechanisms of Influence

Internal/informal constraints on bureaucratic policymaking are what John
Gaus has termed the “inner check” on bureaucratic discretion (Gaus 1936,
40). These normative restraints are those “mechanisms within the bureau-
cracy and within individual bureaucrats that can serve as a guide to
administration in the public interest” (Peters 1978, 227-28). Peters terms
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normative restraint “the cheapest form of control we might obtain, and in
the end the most efficient in that it can prevent grievances rather than
merely correcting them ex post facto” (1978, 228).

One source of internal/informal influence is said to stem from the “rep-
resentativeness” of the bureaucracy (descriptive representation). That is,
the socioeconomic status and attitudinal disposition of the mass public is
thought to be closer to bureaucratic decision makers than to elected deci-
sion makers."? A second limit on “internal” behavior is the shared profes-
sionalism of certain bureaucratic actors (Friedrich 1968, 418). Another
type of internal check on bureaucratic policymaking results from bureau-
cratic role playing. Like the delegate-type representative, the bureaucrat
acts according to public preferences, even though he or she does not favor
the action he or she is taking. Finally, the political judgments and reac-
tions of bureaucrats constrain and influence bureaucratic policymaking.
In Washington, D.C., informal contact with congressional or presidential
staff helps a bureaucrat understand how particular policy decisions are
likely to be perceived “up on the Hill” or “over at the White House”

It is difficult to determine how effective these internal/informal influ-
ences are in incorporating public preferences into bureaucratic policy-
making. When coercion and overt manipulation are applied, unless the
actor’s attitude is changed, control is likely to be temporary. If linkage is to
occur via internal/informal mechanisms, bureaucrats must be (1) aware of
citizen preferences (direct linkage) and/or (2) aware of the preferences of
elected leaders.

Generally, this form of linkage lacks a coercive component, and there-
fore the predisposition of the bureaucrat is the sole motivator of respon-
sive behavior, which limits the capability of this avenue of linkage in one
respect. However, a linkage-facilitating predisposition need not be di-
rected toward the specific policy being proposed. If the internal/informal
link is based on bureaucratic role playing, then the bureaucrat need not
agree with the policy to be implemented, but only believe that he or she
ought to play the role of responsive public official and give the public (or
its representative) what it wants. While we see a great many examples of
public officials playing this role, we have not seen much evidence that
these norms extend to contractors. Nevertheless, such an issue belongs at
the center of our research agenda.
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Citizen-Bureaucracy Linkage via Congressional
Control and Influence

Congress both controls bureaucracy (external/formal) and influences it in-
formally (external/informal). The link between citizen and bureaucrat is
indirect, but the public does exert some influence over congressional deci-
sion making. Stokes and Miller and Sullivan and O’Connor found that
representative-constituent linkage, though less than perfect, does exist on
certain issues (Stokes and Miller 1962, 531-46; Sullivan and O’Connor 1972,
1256-65). Legislative control of bureaucracy, the other component of this
indirect linkage mechanism, while substantial, appears to be diminishing.

Congress has a number of devices for controlling bureaucratic activi-
ties: (1) the general power to set policy by statute, (2) review, investigation,
audit, and oversight, (3) legislative veto, (4) personnel review, and (5) the
power of the purse. Each of the formal powers available to Congress pro-
vides a measure of control over the bureaucracy, but the exercise of these
powers is subject to limits. For example, Congress sets general policies,
and that legislation is a major influence on bureaucratic behavior. How-
ever, legislative mandates are often vague and lack clear standards of en-
forcement (Lowi 1969, 1979).

Legislation is often simply a compact bargained between various inter-
est groups. Bureaucracies are expected to transform these almost incoher-
ent statutes into concrete programs. When Congress enacts vague legisla-
tion that requires bureaucrats to use a broad measure of discretionary
authority to implement the law, Congress is abdicating its policymaking
function. While Congress has attempted to enact more specific mandates
in recent years, they only have a limited ability to keep up with an increas-
ingly complex world.

Bureaucrats have the expertise to achieve the policy outcomes legisla-
tors want, and they therefore have significant leverage in bargaining with
Congress. Congress has the legitimacy of the popular mandate. The im-
portance of legitimacy should not be underestimated. In most cases, the
bureaucrat’s belief system includes a notion of the elected official as “on
top” and the expert “on tap” (Friedrich 1968). Congressional power over
the bureaucracy, therefore, is exercised through informal channels of in-
fluence as well as formal mechanisms of control.
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Citizen-Bureaucracy Linkage through Judicial Control

Although the courts are not structured to serve as linkage mechanisms,
there are several avenues of citizen influence on judicial decision making.
Because judges are either elected or appointed by others who are elected,
a type of citizen-bureaucracy linkage occurs during the election process.
In addition, linkage occurs through individual citizen and class action
suits brought against bureaucratic agencies.

A difficulty with court review of bureaucratic decision making is that
these cases often involve highly complex and technical matters. Since
judges generally lack the technical expertise to fairly judge these matters,
administrative tribunals have been created. These quasi-judicial boards
issue binding decisions and thus control bureaucratic behavior. Adminis-
trative tribunals are typically housed within the bureaucracy and only deal
with one general type of issue.

Despite the advantages of administrative tribunals in complex or tech-
nical situations, there are some significant difficulties with courts, particu-
larly the courts of the judicial branch, as controllers of the bureaucracy.
The judicial process is slow and expensive, and it cannot deal with large
numbers of cases. Courts are not effective in preventing wrongs, and they
have limited power to enforce their decisions.

Citizen-Bureaucracy Linkage via External/Informal Influence

External/informal influence over bureaucratic behavior is highly depen-
dent on active mechanisms of linkage (see figure 4.1). The direct involve-
ment of political parties, interest groups, ad hoc movement groups, and
citizens in bureaucratic decision making are forms of external/informal
influence and linkage. The link is external because the involved organiza-
tions and individuals are not part of the agency’s hierarchy and informal
because the input provided by these groups and individuals is nonbinding
advice.

External/informal linkage mechanisms have inherent weaknesses as
linkages. First, they generally require active citizen participation. Ameri-
cans tend not to participate in politics, and those that do participate are
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usually drawn disproportionately from the rich and powerful. Second, ex-
ternal/informal mechanisms have no formal authority over bureaucracies.
As outsiders, those attempting to influence government through this ave-
nue of linkage have to make special efforts to gain information on agency
activities, and they must also take initiatives to gain meaningful access to
agency policy formulation.

Unlike political parties, community-based groups, and interest groups,
citizen participation programs are passive mechanisms of linkage. Citizen
participation programs are generally not citizen controlled. Hence, citizen
participation programs are external to the agency, are nonbinding, and are
agency controlled. While political parties, community-based groups, and
interest groups raise their own funds and staff their own secretariats, the
resources utilized by citizen participation programs are controlled by
government.

Taken together, these factors create a discouraging picture of the poten-
tial of formal, government-sponsored citizen participation programs as a
citizen-bureaucracy linkage mechanism. At the same time, citizens do
have some leverage over bureaucrats. Many participants in these formal
programs have an independent, organized base of support outside govern-
ment. Moreover, internal bureaucratic norms may discourage interfering
with the efforts of citizen participants. Finally, many government officials
want to be responsive to public demands. In many respects, the bureau-
cratic norm of wishing to be responsive may be the surest force ensuring
effective linkage.

Citizen Participation Programs and
Citizen-Bureaucracy Linkage

Participation seems to be an appropriate way to legitimize the exercise of
power of unelected government officials in a democracy. The weakening
of national political parties, movement politics, and representation through
the blogosphere also appear to have contributed to the rise of this new
linkage mechanism. During the nearly half century of growth of the citi-
zen participation movement (Langton 1978; Roberts 2004; Weber 2000),
the role and function of direct participation by the public in the decisions
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of unelected administrators and their contracted staffs have become im-
portant factors in the accountability of contractors in the American repre-
sentational system.

Linkage and the Accountability of Contractors: Is the
Chain of Accountability Stretched Too Thin?

Connecting the public to unelected officials is an issue that has received
limited attention from public administration scholars—Friedrich, Waldo,
and Gilbert in the 1940s and 1950s, Cohen and Eimicke in the 1970s.
With the growth of the modern, outsourced economy, we again face this
issue of citizen-bureaucracy linkage—but now we are yet another step re-
moved from democratic legitimacy. The decisions set in public policy are
increasingly carried out by private organizations that answer to their
shareholders, boards of directors, or trustees rather than to elected public
officials.

This chapter has explored the nature of linkage of citizens to unelected
officials. Now, this analysis must be extended to the private firms working
for these unelected leaders. To what degree can the linkage connecting the
public to unelected government officials also connect the public to the be-
haviors of private contractors? More importantly, to what degree can the
public hold private contractors accountable for their actions—either di-
rectly or indirectly through communication with elected and unelected
government officials?

The problematic nature of citizen linkage to unelected officials is ad-
dressed in part through direct communication between the public and the
bureaucracy. It is also addressed through the strong sense of responsibility
and public ethics that is typical in American public service. This internal
norm in government is a deeply ingrained element of government’s orga-
nizational culture. Perhaps some of these same communication techniques
and sense of public ethics can inform private contractors of public prefer-
ences and inspire them to pay attention to them. However, contractor be-
havior should be even more constrained than the acts of unelected gov-
ernment officials, since whatever actions they take must be approved or at
least known by government officials.
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In the end, we are not inclined to count on the norm of responsiveness
to public demands and public service ethics to spread to contractor staff
members. In our view, the key to accountability of contractor behavior is
control by unelected government officials. In other words, an accountabil-
ity chain is necessary. The chain begins with the public and its elected ex-
ecutive officials. Those elected executive officials are responsible for the
work of their unelected employees and the contractors these unelected of-
ficials hire. When Rudolph Giuliani was mayor of New York City, a con-
tractor with the city’s Human Resources Administration placed a young
girl into foster care who died at the hands of her guardian. Initially, the
mayor attempted to assign blame to the contractor. While the contractor
was at fault, the media and the public held the mayor accountable. He
came to agree with this position and created a new agency exclusively fo-
cused on foster care. This agency re-engineered the foster care contracting
system with new reporting requirements, more effective management
controls, and better procedures for quality control.

The accountability chain is not a linear additive function. While addi-
tional links in the chain can increase the probability of a weak link, it
only takes one weak link to eliminate control and accountability. There is
nothing automatic about a vertically integrated, internal chain of com-
mand. Direct orders can be disobeyed. The issue is one of performance
measures, reporting, and an organizational culture that understands the
responsibilities involved in a public trust. We believe that the overall prob-
ability of establishing such accountability is lower when government con-
tracts a function. When life-and-death issues are involved and extreme
levels of accountability are required, contracting should be avoided. Most
of the time, such extreme accountability is not needed and the issue then
becomes one of establishing a set of performance indicators and manage-
ment processes adequate to ensuring appropriate contractor performance.

Integrating Contract Management and Democratic
Governance Principles

Overall, this chapter should provide the reader with an understanding of
the difficulty of connecting modern government activity to democratic
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controls. Contracting increases the difficulty of establishing effective
public-government linkage, but there are techniques that government can
use to enhance linkage and accountability to the work of unelected offi-
cials and their private contractors. Developing and implementing these
techniques are issues of governance and management that can be analyzed
and addressed.

Our operational definition of representation for this work is responsive
stewardship. Representative government is a core value in the United
States. The cry “taxation without representation is tyranny” is incorpo-
rated into the collective memory in early childhood. It may be that the le-
gitimacy of representation in government is so deeply embedded in the
American political culture that policies formulated without it must fail.

What is the connection of representation to accountability? Our con-
cern is that contractors not simply do what they think is permissible.
Accountability is far more than simply doing what their contracts specify.
Accountability requires that contractors act as the agents of a representa-
tive system where the directions they receive are designed to both respond
to public views and ensure that government functions effectively. It is
accountability to the spirit of the contract as well as the letter of the
contract.

When the public’s work is contracted out, it should be conceptualized as
a representative chain that starts with the public and extends to elected
leaders, then to unelected government officials, and finally to private par-
ties that have entered into contracts with governmental units. While the
cultures of the public and private sectors may be very different, private
firms that accept public funds must also accept the responsibility of being
the agents of the public. Just as private firms need not “go public” and can
avoid SEC regulation by deciding not to raise capital in the public market-
place, so too can a firm forgo doing business with government. However,
if that firm decides to do business with government, it becomes a private
firm that is part of our system of democratic governance. It is in that way
part of this system of accountability. To enforce this accountability, it is
government’s responsibility to actively monitor, measure, assess, and man-
age the work of its private agents.

After defining contracting, part I attempted to place contracting into
context. We began by discussing the ethical dilemmas posed by govern-
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ment use of and interaction with private organizations. In chapter 3 we
discussed the relationship of government contracting to the world of out-
sourcing and network management. Finally, in this chapter we discussed
the challenges posed by contracting to the American system of representa-
tive democracy. We consider these analyses critical to the more instru-
mental and practical parts of the book that follow. We are, as always, driven
by the need to improve the professional practice of public management. In
our view, the responsible and effective public contract manager must have
a deep appreciation of the ethical and accountability challenges posed by
contracting. This is needed to inform the practice of contract manage-
ment, the subject we now turn to.

Notes

1. Pitkin appears to place its first political use in the thirteenth and fourteenth
centuries. Fairlie appears to agree with Beard and Lewis. See John A. Fairlie
(1940, 238).

2. Fairlie (1940, 237) suggests an idea similar to a proposal by John Milton for
a perpetual Parliament, which, once elected, would not be responsible to
the electorates.

3. Also see Landis (1938, 10).

4. This phenomenon has been the subject of numerous analyses. V. O. Key
(1942, 146) observed considerable administrative influence in legislative
policymaking, as well as the substantial power of the bureaucracy to decide
policy issues on its own, and correctly predicted that “the influence of ad-
ministrative hierarchies is likely to grow” Long (1952, 810) wrote, “The bu-
reaucracy is in policy, and major policy, to stay; in fact, barring the unlikely
development of strong majority leadership, the bureaucracy is likely, day in
and day out, to be our main source of policy initiative” Boyer (1964, 2)
termed the growth of administrative policymaking “the outstanding legal
development in this century”

5. Also in Altshuler (1968). Kaufman makes this point on page 85 in the Alt-
shuler edition.

6. Although the laborer and soldier do have this power, it would not be pru-
dent to ignore the fact that the “boss” has substantial resources with which
to terrorize the laborer or soldier into obedient behavior. Likewise, political
actors have weapons for securing bureaucratic compliance.

7. Dimmock (1936) originated this typology of bureaucratic discretion.
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8. For a discussion of direction and control of bureaucracies, see particularly
pp- 38-39.
9. See pp. 375-78. Gilbert identified the following values: (1) responsibility,
(2) flexibility, (3) consistency, (4) stability, (5) leadership, (6) probity,
(7) competence, (8) candor, (9) efliciency, (10) prudence, (11) due process,
and (12) accountability.
10. This latter process has been termed “particularized contacts” by Verba
and Nie.
11. The number of appointments made by presidents is only a small percent-
age of the total federal bureaucracy.
12. An excellent exposition of this idea appears in Long (1952, 808-18).
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Chapter 5

When Should You and
When Shouldn’t You Contract Out?

THE FIRST contracting issue that public managers must face is the
make-or-buy decision. This chapter focuses specifically on that issue. The
issue of contracting out is one part of the role of the modern network
manager. The manager asks: To what degree do we do this in-house? To
what degree do we try to mobilize our network to take on this task? If we
decide that the work should not be done in-house, is a contractual rela-
tionship needed? In our view, network management is an essential tool of
the effective public manager (Cohen and Eimicke 2002). Learning when
and how to obtain goods and services to help achieve your organization’s
mission is a key to success in an increasingly competitive and complex
public marketplace. Without contracting, networking, and the use of mar-
ket forces, you may hire too many people, use those people inefliciently,
spend too much, and not be able to produce the highest quality goods and
services. The profit motive of the private sector helps to ensure that the
most efficient number of employees is hired and that they are used in the
most efficient manner, helping to temper what could otherwise be an inef-
ficient public sector. Sometimes the private sector can be brought in
through a policy reform that provides them with incentives. We leave a
discussion of that aspect of network management for another day and will
focus this work on government contracting. Contract poorly or inappro-
priately and you will spend too much, not be able to produce the highest
quality goods and services, and possibly fuel corruption.

Contracting is a complicated process. Managers must learn how to write
contract requirements and elicit bids that obtain important services and
products at the best possible price and quality. They must learn to work
with, manage, and measure the performance of these outside private and
nonprofit organizations. This two-way sharing of information is essential
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to decision making in a networked organizational environment. Managers
must also learn how to participate in teams that include both public and
private sector partners.

This chapter begins by acknowledging these realities, then explores the
critical strategic managerial issue of when to do it yourself. Under what
conditions is the task best performed directly by your own organization?
When should you develop the capacity in-house instead of purchasing it
from another organization? The most striking recent example of this issue
took place in the early days of the war in Iraq. This war involved an ex-
traordinarily large number of private contractors in the war zone, probably
more than at any other time in recorded history. Yet at certain times dur-
ing the war, private vendors refused to deliver services that might have
placed their employees directly in harm’s way. More problematic has been
the presence of contractors in combat situations. This issue reached a cri-
sis when the Blackwater security firm killed seventeen Iraqi civilians in
September 2007. The contractors argued that they were acting in self-
defense, but the central issue for this analysis is the work that brought
them into harm’s way and whether that work should have been done by
U.S. troops. In addition to the issue of military policy and practice, there
were also allegations of systematic overcharging for products such as gaso-
line and abuse of prisoners by employees of these contractors.

One of the reasons for the high level of contracting by the Department
of Defense (DOD) was a desire to keep the number of U.S. troops as low
as possible. Contracting allowed DOD to provide services privately in-
stead of using military personnel in some traditional support functions.
The military deployment could then appear to be smaller than it was, cre-
ating an image that was sought for political benefit.

There are, of course, many other examples of contracted efforts that do
not succeed and are replaced by development of in-house capacity. Our
objective is not to argue against contracting, but rather to enhance our
understanding of the factors that limit it.

We strongly believe that contracting is a tool that managers must learn
how to use effectively and that it is an important method for improving
organizational performance. As Peter Drucker (1999) notes, a substantial
and growing minority of the people who do the work of most organiza-
tions work for an outsourcing contractor. The scarcest commodities in
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organizational life are the time and brainpower of the organizations
management. It is important for top management to take great care in al-
locating that time and choosing areas of focus.

What are the political, strategic, organizational, financial, cultural, and
other factors that make it difficult to contract out a function? Are there
any patterns to contract failure that can be identified and known in ad-
vance? Our goal is to give managers faced with make-or-buy decisions a
more sophisticated tool for making this key strategic decision.

The Make-or-Buy Decision and the Development of
Distinctive Competence

In a private organization the make-or-buy decision is mainly a matter of
organizational strategy: What type of organization do we want to be?
Chester I. Barnard (1938) wrote that the development and maintenance of
distinctive competence is the core definitional decision that management
must make in any organization. This involves addressing the following
types of questions: What do we do around here? How should we do what
we do around here? What skills and competencies should we develop in-
house, and what should we rely on vendors to produce?

An example of the make-or-buy decision is the decision made by many
universities to outsource much of their food preparation. Most top universi-
ties are known for achieving world-class performance in the classroom and
the research laboratory. In the kitchen, they need help. Private, outside
vendors have been brought in at many universities, and food service has im-
proved almost immediately. In making this decision, universities are decid-
ing not to allocate scarce management time to managing food operations.
They are making decisions about the areas of distinctive competencies they
choose to develop and those they choose to purchase in the marketplace.

Making or buying is not the only way an organization makes decisions
on distinctive competence. For example, IBM sold off its PC business to
focus on servers, and U.S. Steel has evolved into a company mainly fo-
cused on energy. New York City’s fire department has increased its focus
on medical response, and the U.S. Environmental Protection Agency (EPA)
has increased its emphasis on the human health impacts of environmental
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pollution. All these changes in emphasis are achieved outside of any con-
sideration of the make-or-buy decision.

This chapter focuses on the relationship of the make-or-buy decision to
the development of distinctive competence. Organizations can also make
broad strategic decisions to develop new capacities due to emerging trends
and opportunities. Such issues are important in defining organizations,
but they are outside the scope of this work.

The decision not to contract, to make rather than to buy, is, at its heart, a
decision to retain and emphasize an area of distinctive competence. An or-
ganization must ask itself the question: What work is so central to who we
are and what we do that we must maintain the ability to do it ourselves?

One issue contracting poses to an organization is whether the organiza-
tion should retain enough expertise in the functional area to properly
manage the work that is contracted out. In this sense, the organization
maintains enough competence to manage, if not perform, the function.
The decision to contract is not an “on-oft” switch for the development of
in-house capacity, but rather a continuum. The competence needed to
manage a contractor may or may not differ from what is needed to di-
rectly manage the work. Municipalities around the world have attempted
to accomplish this by contracting out certain services by district, while
keeping at least one district directly served by public employees. This was
the case with solid waste disposal in Bogota, Colombia, and Phoenix, Ari-
zona (Osborne and Plastrik 1997; Eimicke, Cohen, and Perez Salazar
2000). Or, as Steel and Long concluded from their study of road mainte-
nance and construction by Oregon counties, “it is important for counties
to maintain an independent capacity to provide maintenance, improve-
ment, and construction of roads to insure both least cost and quality ser-
vice” (1998, 250).

The decision to contract a piece of work rather than perform it in-house
affects the organization and the capacity it retains. So, in deciding to con-
tract, it is essential to project the impact of contracting on the organiza-
tion. One reason an organization develops distinctive competence is to
compete for and obtain resources. An organization gains market share in
the private sector, or missions and turf in the public sector, because it does
something better than anyone else and can convince customers or elected
officials to “purchase” its outputs. A danger with overcontracting is that an
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organization can lose its capacity to deliver outputs by becoming too reli-
ant on the work of other organizations. These other organizations can de-
velop quasi-monopolies and raise their prices and/or lower their quality
and reliability. They can also become competitors. Over time they may be
able to obtain their own resources without relying on the funds provided
by your organization, or they may offer to take over the policymaking and
coordination functions that you perform.

Therefore, the issue of contracting must be viewed in light of the issue
of organizational capacity. It may well be that an organization seeks to get
out of the direct business of delivering service and simply wants to set
policy and manage contracts. In the 1980s, nearly all the homeless shelters
in New York City were run directly by government. In 2004, the reverse
was true—most of the homeless population lived in shelters run by non-
profit contractors for the city. The direct management of these facilities is
no longer a core function of the city’s government. The nonprofit contrac-
tors deal with the problems related to day-to-day shelter operations, while
the city agency addresses overall policy issues. While implementing policy
through contractors and networks can be difficult, freeing capacity needed
to run the day-to-day operations of service provision enables the organi-
zation to focus its resources on creating sound public policy.

Why did New York City choose to get out of the direct homeless service
business? As in many other circumstances where government opts for
nonprofit service providers, the decision is often “guided by both ideologi-
cal and utilitarian considerations” (Schmid 2003, 308). The advocates and
media generally view nonprofits as mission driven and thereby more likely
to do a better job of delivering social services than civil servants could.
The contracting mechanism can also enable the public manager to “bypass
bureaucratic constraints that would apply if they delivered the service di-
rectly” (Sharkansky 1989; Framer 1994; Schmid 2003, 308). In fact, many
observers view the trend to contract with nonprofits as a means to use
public funds more efficiently and make services more responsive by mov-
ing services and decision making closer to the consumer through the use
of community-based nonprofit organizations (Bingman and Pitsvada
1997; Else et al. 1992; Hanly 1995; Ryan 1999). Overall, the city’s altered
capacity in assistance to the homeless did not impair service delivery and
was, in the end, seen by practitioners as a positive development.
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In sum, contracting out services changes the nature of the organization’s
own work, and it may have a positive or a negative impact (or a little of
both). Before deciding to contract, an organization must determine if it is
willing to accept this change in capacity. A negative impact on a capacity
that the organization wishes to retain and develop is the first reason not to
contract.

Contracting and Accountability

The fact that the New York City Department of Homeless Services does
not directly run its own shelters may make it more difficult for them to
control what goes on in the shelters, but it does not shield them from re-
sponsibility for actions that take place there. By separating policy formula-
tion from implementation, there is a possibility that the control of imple-
mentation becomes more difficult. Government agencies must be certain
to retain the capacity to manage the work of contractors and must ensure
that contract provisions permit effective management. In situations where
the contracted organization holds a monopoly, effective management is
nearly impossible.

Making a service available through the private marketplace is not the
same as providing a government service. Government administrators
must be authorized by law before they can act. An elected legislature and
executive must provide authority and resources before a government
agency can perform a task. Those that authorize this work are responsible
to the electorate for its effective performance. Those that perform this
work are responsible to the elected officials who authorize it.

The chain of accountability stretches from authorization to actualiza-
tion. The “chain of command” typically will include people in many differ-
ent locations. The degree of administrative discretion can vary widely, as
can the definition of the work being performed. When government uses a
nongovernmental contractor to perform a task, the chain of accountability
may be broken. On the other hand, if accountability is the degree to which
a worker can be held responsible for the performance of a task, the issue
of accountability may not be so clear-cut. If a government worker is a life-
time, permanent employee of the government, it may be difficult to punish
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that worker for failure or provide a reward for success because of civil ser-
vice protections, rules, and lifetime tenure. A contractor, on the other
hand, could be subject to both termination and bonus clauses. The in-
creased motivation could also be used to ensure that the contractor re-
ports results and accepts direction from the public. In contrast, a govern-
ment worker might simply ignore the public.

Therefore, the issue of accountability in many functional and program
areas may be ambiguous. Other times, the issue may be quite clear. Fur-
thermore, there very well may be program or functional areas where the
issues of accountability are so profound that the work truly must be per-
formed by government officials in a direct and meaningful chain of com-
mand. Issues of intelligence, national security, and law enforcement are
prime areas that require further exploration.

Issues of chain of command and accountability are less important when
we are trying to find out why a park bench was not painted than when we
are trying to find out who allowed a terrorist into the country. Speed and
a clear chain of command may be a matter of life and death. The ethical
and moral authority to place an employee in harm’s way is another exam-
ple of a management function that does not belong in the private sector.
While some tasks may involve some degree of risk, such as working in a
location where weather or other conditions may pose danger, this is differ-
ent from a war situation in which a worker might be shot at. In all cases of
private work, workers can and must be given the opportunity to remove
themselves from risk. In the case of work that is performed by govern-
ment, such as fire and police protection or military service, the situation is
reversed; those on these front lines can be punished for desertion or dere-
liction of duty if they refuse to face danger.

A more complicated situation arises when government contracts with
nonprofit organizations to provide critical human services, such as home
health care and foster care for children. Here, government officials are
challenged to “hold nonprofits accountable without micromanaging them”
(Buchanan and Snyder 2001, 13). The issue of accountability is one that
recurs whenever we examine contracting. No matter what other issues are
raised in a case of contracting, accountability seems to emerge as well. As
a general rule, a reduced ability to ensure accountability in an area where
accountability is critical is a second reason not to contract.
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Contractors without Capacity

When an organization finds itself without the capacity to perform a task,
it often makes the assumption that this capacity exists elsewhere and can
be purchased. In the case of some military equipment contracts, the agency
knows that the capacity does not exist and pays a contractor to develop
this capacity. For example, to develop new weapons systems, the capacity
purchased is the research and development infrastructure needed to build
that new system. The military has decided that private firms are better
suited to develop and maintain that capacity. The government then at-
tempts, with a history of mixed success, to prevent the contractor from
selling the capacity to foreign governments.

We are not arguing that one should not contract in the hopes of devel-
oping new capacity. The way that the military explicitly contracts to de-
velop new weapons systems may very well be the best option available to
develop such cutting-edge technology. Our concern arises when a con-
tract is let out of desperation in the hope that the contractor can fix some-
thing the government has failed to provide. Cause for concern is height-
ened when an agency thinks the contractor knows how to do something
when in actuality the capacity has not even been developed. The classic
case of this type of contracting was the New York City Parking Violations
Bureau under then mayor Ed Koch in the 1980s. The city let a contract for
a handheld computer device that would permit parking enforcement
agents to write and print tickets on the spot and download the records to
a mainframe computer. The “prototype” that was delivered to the city was
a plastic box with nothing inside. As a result of the scandal that followed,
the Queens borough president killed himself, and a number of other peo-
ple went to jail.

A less dramatic but more significant example of this phenomenon has
been the contracting of the management of a public school system. In some
cases this is a positive affirmation of a desire to improve quality. In other
cases the elected leaders of a jurisdiction have given up the direct manage-
ment of this critical governmental function in the hope that a private firm
could do a better job. The resources to do the job may not be available, or
the community may be in such a state of disarray that educators are asked
to perform tasks that should be performed by families, religious institu-
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tions, or other parts of the community. Contracting under these circum-
stances may create unrealistic expectations and may simply not work.

The decision to buy a capacity or product that has yet to be produced is
inherently risky. The capacity may never develop, or it might develop in an
unexpected fashion. The organization that develops the new capacity
might then have a monopoly and may decide to charge an exorbitant price
for the service or product. The strategic issue for the organization relates
to the options available. What alternatives does the organization have to
access the capacity it requires? How critical is development of this new ca-
pacity? Is there any way to develop this capacity in-house?

If the organization must contract to develop a new capacity, it should
also develop a contract instrument that allows it to own what it has paid to
develop. The organization should also ensure that an effective method is
developed to assess contractor performance. In the absence of such a tool
for performance measurement, an organization could end up with the
portable computer bought by New York City’s Parking Violations Bu-
reau—the empty plastic case.

Critical and Noncritical Functions—Under What Conditions
Can a Task Not Be Delegated?

One would assume that there are some functions so central to an organi-
zation’s functioning that they should not be contracted out. For example,
one might assume that a university cannot contract out instruction and an
army cannot contract out fighting. However, we have examples of both
forms of contracting. A fashion company like Calvin Klein not only con-
tracts out clothes manufacturing, it also contracts out for design work. The
organization’s distinctive competence has evolved into branding and mar-
keting, and it mainly performs communication and quality control func-
tions. Similarly, the military in Iraq has contracted out security functions
that are traditionally the preserve of their own soldiers. Finally, universi-
ties are increasingly entering into consortium arrangements with other
schools to provide instruction in areas they do not wish to cover.

The core function of an organization can change over time as an organi-
zation’s strategy changes. Often, strategic change is a response to new
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technologies as well as a change in society or in patterns of economic
consumption.

When Shouldn’t an Organization Contract?

There is no universal rule of when to avoid contracting other than a con-
nection to organizational strategy and the presence of contractor capacity.
An organization should not contract if capacity it deems essential is im-
paired or if the quality of a good or service will deteriorate below accept-
able standards. We also suspect that in situations when an extremely high
level of accountability is required, vertically integrated command-and-
control hierarchies are more appropriate than contracted network rela-
tionships. The need for high levels of accountability tends to be common
in life-and-death situations and in performing criminal justice functions.

Politically sensitive issue areas that require a high degree of confidenti-
ality or the ability to modulate a response action to a fine degree of varia-
tion are also examples of situations where contracted relationships might
be unwise. The difficulty that command communications have when pen-
etrating complex hierarchies and the problems faced by expert advice as it
works its way up the chain of command are well-known management
dysfunctions. Diane Vaughan identifies this issue in her analysis of the
Challenger space shuttle disaster when she discusses the difficulty that
lower-level but expert staft had in influencing decision making (1996). In
his classic treatment of the Cuban missile crisis, Graham Allison discusses
President John Kennedy’s concern that his instructions to naval officers
for modifications in standard naval interdiction and blockade procedures
would be ignored or misunderstood (1971). We have no reason to believe
that contracted relationships would eliminate these problems. In fact, we
suspect they would be exacerbated by the added impediment of organiza-
tional self-interest and distinct organizational cultures.

As we mentioned earlier, our deepest concern about the decision to
contract is that some ideologically oriented decision makers have a bias
toward the private sector—or to the public sector—that colors their think-
ing about this issue. The decision to contract is complex and requires a
clear analysis of costs and benefits. In no case is the make-or-buy decision
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a cost-free one. Something is always gained and something is always lost.
The issue is: Are the gains more important to the organization and its mis-
sion than the losses?

Let us return to the issue of accountability as a rationale for avoiding con-
tracting. In chapter 9 we will discuss the problems of military contracting in
the war in Iraq, and we mentioned this issue in chapter 2 as well. Military
action requires a clear chain of command and requires military discipline
when orders from that chain are not obeyed. History tells us that military
discipline breaks down during times of great stress but is essential for oper-
ating during such times. The need for immediate decision and response and
for a clear and direct relationship to public authority leads us to avoid inter-
organizational relationships and communication during war. This is diffi-
cult when services branches like the army and navy must cooperate. The
addition of private organizations to this already challenging work environ-
ment makes it difficult to develop and maintain this type of discipline.

In addition to this issue of coordination, there is also the issue of the le-
gitimacy of private action. If government, duly constituted, takes the life of
a person under its jurisdiction, that is tragic, but in all likelihood it is a legiti-
mate and legal act of government. A private organization is not authorized
to take someone’s life or liberty. Moreover, such authorization of private acts
without the ethical rules and political norms regulating government’s be-
havior opens the door to illegitimate acts by private parties. These are there-
fore instances when contracting should be avoided if at all possible.

Similarly, if there is a pattern of corruption and contract abuses in a
particular program, it might be appropriate to perform contracted tasks
in-house until the corrupt practices are eliminated. Of course, the oppo-
site could happen: A dysfunctional pattern of payoffs by corrupt govern-
ment officials can be disrupted by having private contractors replace pub-
lic officials in implementing a program.

Developing a Contracting Strategy
Just as a manager decides the mix of skills and the level of experience

needed within an organization to implement programs, so too should a
manager develop a strategy for deciding when and what to contract. Not
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all these decisions follow goal-seeking rational patterns. Sometimes there
is an opportunity to hire someone with a unique mix of skills, and you
build your organizational capacities around the strengths and weaknesses
of that individual. This can influence the mix of internal staff and contrac-
tor capacity that you put together. Sometimes you identify capacity in a
contractor’s organization that you would like to own within your organi-
zation—and we see many examples of parts of a contractor firm joining
the government. At other times you find that the contractor refuses to join
your organization, although that is your preference, and the only way to
access that talent is through the private organization.

The obvious first step in developing a contracting strategy is to inven-
tory all the capacity you need to implement your program. With that in-
ventory in hand, you are then ready to decide which of those capacities
you prefer to own and which you prefer to buy. There is a tendency for
certain types of capacity to develop in the public sector and other types to
develop in the private sector. Some capacities tend to be found in the non-
profit part of the private sector, while other capacities are more frequently
found in the for-profit sector. These are tendencies and not absolute laws.
Sometimes a capacity you would expect to find in the government hap-
pens to be present in a private firm. Sometimes you will find the reverse to
be the case. A contracting strategy will take advantage of these opportuni-
ties and not allow preconceived notions to interfere with the development
of needed capacity.

The development and accessing of capacity will change over time, and a
contracting strategy should reflect this dynamic dimension of capacity
building. Sometimes you incubate a capacity internally and then you de-
volve it to private firms. The development of the Internet followed this
course. It began as an internal Defense Department project with heavy gov-
ernment leadership and implementation. It then became a contracted-out
government function and eventually became a regulated private activity.

Conclusions

We are not against contracting. We think that in many cases it is a good
way to deliver public services. Contracting is, however, a tool—a means
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and not an end. Just because we have a hammer doesn’'t mean we need to
find a nail. There are situations when contracting should be avoided. One
should avoid the mindset that contracting represents more advanced or
sophisticated management. There are situations where bringing in outsid-
ers is appropriate and necessary. There are also situations where contract-
ing is a bad idea. In this chapter we introduce the notion that the make-or-
buy decision should be left to managers and, wherever possible, removed
from political decision makers, not an easy goal to accomplish. However,
the key is to bring contracting into the routine toolbox of the effective
public manager. Political people don’t typically try to influence the ac-
counting system or the human resource management process used by the
agency. The objective here is to routinize contracting and promote the
concept that the make-or-buy decision is a routine management practice,
not worthy of the attention of elected officials.

With this chapter we have begun our focus on the “nuts and bolts” of
contracting. The first obvious contract management issue that public man-
agers face is the make-or-buy decision. Our treatment of this issue began
by delineating government functions that should generally not be con-
tracted. We hasten to add, however, that most of government’s work does
not involve the need for extremely high levels of accountability or raise is-
sues of life and death. For most government organizations, the make-or-
buy decision is one that is amenable to analysis and strategy. While most
government operations could be contracted out, that does not mean they
should be contracted out. The next chapter makes the assumption that you
have decided to contract out a service or function. Once that decision has
been made, the public manager must identify potential contractors. In
chapter 6, we ask: How do you find the right contractor?
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How Do You Find the Right Contractor?

IN OTHER CHAPTERS and other places (Cohen and Eimicke 2002,
143-56), the wisdom of contracting out is questioned by a number of
major scholars, particularly because of its impact on democratic govern-
ment (Milward 1994; 1996; Milward and Provan 2000). Unfortunately, the
decision to contract is sometimes based solely on ideological belief that
whatever can be privatized should be privatized. A more thoughtful argu-
ment for contracting out government services is that competition will
sometimes lead to better public goods and services at lower cost.

As we discussed in chapter 2, governments that fully embrace the com-
petition principle may decide it is feasible and desirable to permit govern-
ment agencies to compete with private contractors. Former Indianapolis
mayor Steve Goldsmith won the Innovations in American Government
award for his public-private competition program in the 1990s (Osborne
and Hutchinson 2004, 149-57). A key element in Indianapolis’s contract-
ing effort was its reliance on a yellow pages test—if there are five or more
companies listed under a particular product or service in the community’s
yellow pages, then that community should consider either a competition
or outsourcing (Goldsmith 1997, 13-27).

Despite the concerns regarding the hollowing out of the state, the high
and often hidden transaction costs in contracting, and concerns about ac-
countability and failures of performance of the magnitude of the United
States war in Iraq, we expect that the contracting out of government ser-
vices will not only continue but will expand at an even more rapid pace.
The challenge facing most public managers is not whether to contract but
how to contract most effectively. Facing this reality, it is essential that
managers learn to do a better job of finding the right contractor.

Finding the right contractor is not as simple as it sounds, as anyone who
owns an older home learns when a pipe breaks, the roof leaks, or the water
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heater stops working. The process becomes much more complicated when
a manager of a public organization must find a contractor. A wide array of
laws and regulations comes into play, most very well intentioned and de-
signed to ensure open competition, fairness, honesty, accountability, and
security. The effective contract manager complies with these process pro-
tections and also comes up with a contractor that does the job well.

In this chapter we will look at a variety of methods that public agencies
use to find the right contractor. We will then discuss the methods of en-
suring contracting capacity, oversight of the contractor, and contractor
accountability. Next, we will examine techniques for measuring and im-
proving contractor performance. Finally, we discuss the rapid growth in
government contracts with nonprofit organizations.

Identifying a Broad Range of Eligible Contractors

Most governments have formal requirements for advertising the availabil-
ity of government contracts. Historically, these legal requirements man-
dated the publication of solicitation in official government publications
and often in major area newspapers and relevant trade journals. Increas-
ingly, business trade is done over the Internet, and government is rapidly
catching up to the private sector in “e-commerce.”

As government expands the scope and volume of contracting, it is going
beyond advertising to a more proactive outreach to encourage contractors
to bid on government contracts. In New York City, the Department of
Small Business Services (NYCDSBS) has established a Procurement Out-
reach Program (POP) that helps businesses develop the capacity and ex-
pertise to identify and bid on federal, state, and city contracts. The POP
staffers offer a monthly training seminar, “How to Sell to Government,”
which includes a question-and-answer session and the distribution of
information packages on mayoral agencies and independent agencies
(NYCDSBS 2006, 1). There is also a citywide site with a wide array of
information for new and existing vendors aptly titled “sell to NYC” (NYC
.gov 2006).

At the federal level, the U.S. Small Business Administration (SBA) of-
fers a similar business-friendly, web-based outreach and education site



106 Chapter 6

called Contracting 101 (U.S. Small Business Administration 2006). The
site provides basic information on how government buys goods and ser-
vices, describes the various forms of solicitation, and links the reader to
sites listing all procurement opportunities in excess of $25,000 (www
.FedBizOpps.gov) and the rules and regulations for the federal procure-
ment process, the Federal Acquisition Regulation (FAR). In October
2001, the federal government shifted from the more traditional, histori-
cally print-based solicitation in the Commerce Business Daily (CBD) to
the web-based FedBizOpps.

Governments use a variety of methods to select contractors. The most
common techniques are a sealed bid and a request for proposals (RFP). A
sealed bid is used when the product or service is relatively easy to define,
is widely available in the marketplace, and both the unit cost and total
contract amount are modest (total purchases of less than $100,000). Since
quality is assumed to be standard, the sealed bid is awarded to the lowest
bidder. The sealed bid must be received by a specific deadline. All bids are
opened in public and recorded. The contract is awarded to the lowest bid-
der that meets all the specifications of the bid.

Sealed bids are relatively easy and inexpensive to administer. The proce-
dure works well for “off the shelf” items such as office supplies, cleaning
products, and simple food items. Sealed bids are less useful for complex ser-
vices such as day care, home health care for the elderly, complex equipment
for law enforcement or the military, or computer hardware and software.

Requests for proposals, or RFPs, are used for purchases of higher
amounts ($100,000 or more) and/or when the product or service is techni-
cal, approaches vary widely, or the government is not exactly sure about
the best approach. The RFP will set out what problem it seeks to solve or
what need it seeks to meet, then ask those interested in bidding to tell
them what they think is the best approach, balancing price and level of
performance. As government contracts out more services and requires
complex technological solutions, the RFP is being used ever more
frequently.

To avoid charges of favoritism and to enable intelligent choices among
what might be significantly different proposals, RFPs should include a
predetermined scoring system so that bidders are aware of how their
proposals will be judged. The government agency must also assemble a
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knowledgeable staff to independently score the proposals and a predeter-
mined methodology to choose among the bidders with the highest scores.
RFP bids can be negotiated after submission, but again the government
agency involved must take care to ensure that fairness is assured, in fact
and in appearance.

When government is even less certain of what it needs to solve a prob-
lem or meet a need, it may issue a Request for Qualifications or a Request
for Quotation (RFQ). A response to an RFQ cannot be accepted as a bid
and lead directly to a contract but it can help to educate the government
agency about its need and establish the qualifications of the responding
organization to obtain a contract through a subsequent sealed bid, RFP, or
negotiated or sole-source procurement.

Negotiated or sole-source contracting is generally discouraged in the
public sector because the appearance of favoritism is so hard to avoid.
Sole-source contracting may be used when there is only one supplier of an
essential commodity or service—a medical device, a weapons system, a
medication, or a special security system—or in an emergency circum-
stance such as a flood or terrorist attack where lives are a risk. A negoti-
ated contract might also be used when a delay in acquiring the product or
service might result in substantial cost overruns for a larger construction
project or weapons system.

To ensure the widest possible distribution of its notices of solicitation,
governments may develop lists of bidders. Organizations interested in
competing for government business fill out an enrollment application and
are placed on a mailing or e-mail list so that they automatically receive
notification of solicitations for government contracts. In certain circum-
stances, where work is complicated, technical, and predictable, govern-
ment agencies may develop prequalified lists of vendors. Those on the
prequalified list might apply for construction projects, auditing, mainte-
nance and repair, road work, and snow removal.

Governments may also make special provisions to ensure that small,
locally based businesses and businesses owned by minorities and women
have access to public contracts. These provisions may include preference
for subcontracts from larger contracts, exemption from bonding require-
ments, prompt payment guarantees, and technical assistance. Govern-
ment wants to buy the highest quality at the lowest possible price but it
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may also want to ensure that local citizens and businesses that provide its
taxes and revenues have a reasonable chance to participate in the business
opportunities provided by their government. Governments that are fully
committed to a transparent and competitive contracting process will
reach out to a broad range of stakeholders concerning the decision to
contract and in assessing the efficacy of contracts after they are awarded.

Ensuring Capacity, Oversight, and Accountability

Finding the right contractor is the first step in effective contracting. Gov-
ernment and vendors must then have or develop the capacity to manage
the contracting process (Brown and Potoski 2003, 153-64). Capacity in-
cludes the ability to find the right contractor, to negotiate contract terms,
to monitor the work in progress, to reward performance, and to evaluate
outputs and outcomes. Government has always been in the procurement
business, but the amount of contracting, particularly for services previ-
ously provided by government workers, has been increasing since the
1980s. Unfortunately, the expansion in the number and complexity of gov-
ernment contracts has not been “balanced with a major investment of
resources in the development of good public management” (Sclar 2000,
157). In particular, contract management is in need of greater attention by
public managers.

While Sclar (2000) is pessimistic about the prospects of public contract
management capacity catching up with pressures to increase contracting,
the research of Brown and Potoski (2003) suggests that governments can
and do adjust their contract capacity when confronted with problems such
as poor outcomes, high transaction costs, or stakeholder opposition.
Whether optimistic or pessimistic, scholars generally agree that govern-
ment contract management capacity is critical to positive contract out-
comes and that contract capacity needs to be strengthened (Kettl 1993).

Capacity to contract involves several components. First, government
must have staff members with the skills and capacity to answer the make-
or-buy decision. For some, this is as simple as the yellow pages test used in
Indianapolis: Are there at least five private firms offering the good or ser-
vice in question listed in the local telephone book? For others, this capacity
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must also extend to the ability to make a judgment regarding the efficacy,
appropriateness, and even the ethics of contracting. We have sometimes
referred to this process as the functional matching analysis—services are
more optimally delivered by certain sectors such as justice by government,
health care by nonprofits, and consumer electronics by the private sector.

Capacity also involves the resources, expertise, and experience to man-
age the contracting process. This includes choosing the best bid process—
lowest price, sealed bid, sole source, or request for proposals; a transparent
and defendable mechanism for selecting the winning bidder; and a legal
team to draft and reach agreement on the actual contract. Many govern-
ments may have capacity to perform each of these tasks but not in sufficient
depth to handle a significant shift to contracting out of service delivery.

Finally, capacity must also encompass the ability to evaluate contractor
performance. Evaluation goes beyond simply monitoring the activities of
the contractor to ensure they deliver the services they bill for. Evaluation
addresses the question: “Did we really achieve the results and get the ben-
efits we thought we would gain from contracting out?”

For all three aspects of capacity, there is reason for serious concern.
Government is motivated to contract out by the expectation that it can
save money and reduce the public employee headcount. As contracting out
continues to increase, it is possible that government will be less and less
able to ensure positive outcomes. Research by Brown and Potoski suggests
that governments that invest in contracting capacity are not immune from
problems, but they are “better positioned to avoid these threats and to pre-
vent full-scale contracting disasters” (Brown and Potoski 2003, 162).

A number of practitioners and scholars also agree that government
managers can address this capacity gap by working collaboratively with a
wide range of contractors, suppliers, customers, advocates, and intermedi-
aries (Goldsmith and Eggers 2004; Brown and Potoski 2004). To partici-
pate in this network, government will need to recruit or develop people
with collaborative skills. This will require new training and recruitment
strategies and a redefinition of what it means to be a public employee
(Goldsmith and Eggers 2004, 178).

Goldsmith and Eggers suggest that the public sector needs to downsize
and upsize simultaneously—substantially reducing the number of public
employees at the lower and middle levels while adding more highly skilled
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experts and managers at the top (2004, 186-88). These new additions will
need skills in team management, risk assessment, the use of cutting-edge
technology, and the willingness to lead change. They will also need a range
of skills that are quite specific to government contracting and discussed at
the end of this chapter.

This kind of fundamental change in the culture of public employment is
neither simple nor easy. In a rush to reduce the size and cost of govern-
ment, the importance of holding contractors accountable has often been
neglected. In many cases, it is assumed that performance-based contracts
will automatically ensure accountability, but all too often this has not been
the case (Romzek and Johnston 2005). This is not to say that accountability
is impossible or even unlikely to be achieved. For example, Virginias Com-
monwealth Competition Council has been continuously improving its
comprehensive process since 1995 (McMahon, Moore, and Segal 2003).

On the other side of the accountability challenge, congressional hear-
ings during the summer of 2006 focused on the “consistent poor contract
management” at the Department of Homeland Security (DHS) through-
out its history (Miller 2006). A report prepared at the request of Represen-
tatives Tom Davis and Henry Waxman found that thirty-two contracts
worth $34.3 billion had “experienced significant overcharges, wasteful
spending or mismanagement” (U.S. House of Representatives Committee
on Government Reform 2006, i). In 2005, more than 50 percent of DHS
contracts were awarded without full and open competition. It is worth
noting that while contracting increased by 189 percent, the acquisition
workforce increased only 20 percent. The DHS inspector general also
questioned the supervision, qualifications, and ethics training of the de-
partment’s contracting officers (U.S. House of Representatives Committee
on Government Reform 2006, 6).

In their study of social services contracting, a large and ever expanding
area of government contracting, in Kansas, Romzek and Johnston found
that public managers were quite adept at writing contracts that enabled
them to determine whether or not contractors were meeting their obliga-
tions (2005, 446). Unfortunately, they found poor performance in perfor-
mance data collection, even though performance measures were clear and
well-defined in the contract. The authors conclude that the complexity of
the contractor networks and associated technologies hindered rather than
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enhanced accountability. When appropriate performance information was
available and sanctions were called for, they were seldom applied. Romzek
and Johnston suggest that this is partially the result of political influence
but perhaps more importantly reflects the absence of an adequate supply
of alternative suppliers (2005, 446).

Goldsmith and Eggers agree that measuring and tracking performance
remain major challenges for public management (2004, 145). However,
they cite numerous examples of how technology has enabled governments
to assess both the performance of overall networks and individual mem-
bers. Among the best practitioners identified in their work were Wiscon-
sin’s Department of Workforce Development, Arizona and Ohio’s Depart-
ments of Motor Vehicles, Oklahoma’s Community Rehabilitation Services
Unit, and New Mexico’s Department of Transportation.

Brown and Potoski’s study of refuse collection contracting in the Co-
lumbus, Ohio, metropolitan area found that public managers can effec-
tively manage the market and the network supporting it through a range
of monitoring and benchmarking activities (2004, 656-68). Their study
found that managers learned about more effective penalty clauses from
neighboring contracting governments, were able to recruit new bidders
from nearby districts, and learned about contractor reliability through in-
formal contacts with managers from other governments.

What these authors conclude is that ensuring accountability of govern-
ment contractors, particularly in a networked environment, is more art
than science. We consider contract management, like all management, to
be a craft. No contract can provide for all eventualities. The most appar-
ently logical performance incentive can have unintended negative conse-
quences. Shifting of risks can cost more than sharing the risk. The effective
public contract manager must remain flexible, work with contractors on a
daily basis to improve work processes, and use the power of discretionary
contract renewal as the ultimate performance incentive.

Measuring and Improving Contractor Performance

In our view, performance measurement is critical to contract management—
“contractual relationships with private and nonprofit firms provide the
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surest way to punish poor performance: contract termination” (Cohen
and Eimicke 2000c, 102). A properly designed performance management
system can help a public manager decide whether it makes more sense to
contract or to perform the task in-house. If contracting is the decision,
then performance management can help make the best choice among
competing contractors. An effective, real-time performance measurement
system can allow contract managers and contractors to recalibrate re-
source allocations, assignments, and strategy. If the measures are accurate
and on target they can help modify contractor behavior.

At the federal level, contracting has moved from a support activity into
a primary management function. Lawrence Martin attributes this shift to
a confluence of five major factors: a general acceptance of privatization
and contracting out, an explosion in service contracting, a substantial
downsizing in the federal workforce (now exacerbated by the retirement
of the baby boom generation), the Government Performance and Results
Act (GPRA) requiring annual agency performance management reports
to Congress, and the performance-based contracting experiment by the
Office of Federal Procurement (Martin 2003, 88-91). While performance
contracting is growing rapidly at the federal level, state and local govern-
ments have been using performance contracts in a variety of forms for
more than a decade (Martin 2002).

Performance contracts need not be extremely complicated but that does
not mean they are easy to design or employ effectively. At a minimum,
performance contracts must include objective performance standards, re-
wards for superior performance, and penalties for failure to meet a mini-
mum baseline (Osborne and Hutchinson 2004, 180-81). Contractors can
share in savings achieved for the government, receive a portion of reve-
nues increased, and/or be rewarded for high customer/citizen satisfaction
or for delivering the product or service more quickly than anticipated.
Conversely, they can be punished for failing to meet the minimum re-
quirements of the contract.

We recognize that contractors will use their influence with elected offi-
cials to “cut red tape” and minimize the “interference of rule-driven bu-
reaucrats.” Politically connected contractors will try to avoid complying
with contract provisions they previously agreed to but now find “oner-
ous” and use friendly legislators and staft members to apply pressure to
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government contract managers and monitors. And when contract re-
newal time rolls around, the contract manager is sure to receive many
phone calls and e-mails from elected officials and “interested citizens”
expressing unbridled support for even the worst-performing contractor.
The wisdom of involving a broad range of stakeholders throughout the
contract process becomes most valuable in these circumstances. The ef-
fective contract manager can draw on the unbiased feedback from a wide
range of knowledgeable and involved stakeholders to resist political pres-
sure to renew a poorly performing contractor.

The Growth in Contracts with Nonprofit Organizations

Lester Salmon uses the national response to the tragedy of September 11,
2001, to tell the story of opportunities and challenges facing the nonprofit
sector as a partner in public service in the early years of the twenty-first
century (Salmon 2003). As Salmon documents, more than 70 percent of
Americans contributed a total of more than $1.3 billion to more than two
hundred charitable organizations to assist in the relief efforts following
September 11. While these nonprofit organizations were enormously suc-
cessful in the mobilization stage, they encountered substantial problems in
program delivery, coordination, timeliness, and even transparency and
credibility (Salmon 2003, 3).

At the same time, welfare reform and the government mobilization to
deal with emerging problems such as homelessness and AIDS would not
have been possible without the work of nonprofit organizations (Miranda
and Andersen 1994; Kettner and Martin 1994; Savas 2002). Nonprofit or-
ganizations in the United States employ about eleven million paid workers
and attract close to six million full-time volunteers (Salmon 2003, 8). Non-
profit organizations deliver a substantial portion of the nation’s health and
hospital services, AIDS and homeless services, higher education, day care,
and classical arts. The fastest-growing area of nonprofit activity is con-
tracts with government, even when welfare-reform-related contracts are
excluded. As Steven Rathgeb Smith comments, “[n]onprofit service agen-
cies receiving government contracts are now part of the nations public
service system” (2005, 388).
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While government contracts now make up a substantial portion of the
work and revenues for nonprofit organizations, for-profit organizations
are becoming increasingly involved in areas previously the sole domain of
nonprofits. For-profit businesses are buying up nonprofit hospitals and
competing for government contracts for job training, child care, welfare-
to-work, operating elementary and secondary schools, and even helping
ex-offenders re-enter society (Frumkin 2002). Peter Frumkin suggests that
nonprofit organizations, in competing with for-profits for government
contracts, face significant challenges, including smaller size, limited access
to outside capital, less access to political power, limited capacity to hire the
best and the brightest, and certain normative constraints (2002, 4-12).

It is the normative constraints that Frumkin believes may pose the most
important obstacle for nonprofit organizations, particularly as govern-
ment moves increasingly to performance-based contracts. He suggests
that for-profit firms will do whatever is necessary to get these contracts,
meet the terms, and earn their profits, regardless of the long-term conse-
quences for the clients. Nonprofits will often face the unattractive prospect
of abandoning their work with low- or no-return, special needs clients in
order to receive contract funding. There may be times when an organiza-
tion’s mission and its financial viability will be on a collision course.

The reality that better may not always be cheaper places the public con-
tract manager in the crucial position of choosing the proper criteria to use
when soliciting and awarding government contracts, particularly in the
field of human services. For-profit firms may have an advantage on price,
but nonprofits may be better able and more willing to stick with and ulti-
mately really help the hard-to-serve and those most in need. Unfortu-
nately, studies comparing the performance of for-profits and nonprofits in
terms of quality and cost are limited and inconclusive (Frumkin 2002, 14;
Sanger 2003).

With data on performance and quality inconclusive, politics, fairness,
and the ever-present pressure to do more with less in government will in-
evitably lead many public contract managers to focus on cost as the only
certain, uniform, and therefore fair basis for award. This is a frightening
prospect in areas such as health care, long-term care for the elderly, child
and adult day care, and mental health services. All too often, the only good
for-profit care in these areas is the highest, not the lowest, cost option. If
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for-profits drive nonprofits out of these areas with minimum pricing and
then fail to provide even minimally acceptable care, government may be
stuck taking back these services, spending all it “saved” and more. As
Sanger notes, “when caseloads decline and easier-to-place clients are scarce,
the for-profits are likely to move on to other human service areas where
they can increase their market share, economies, and profits” (2003, 106).

To overcome this, public program and contract managers should con-
sider factors other than cost when setting criteria for contractor selection.
Points should be awarded for documented past success in delivering qual-
ity outcomes, as measured by other governments, customers, and/or
independent third parties. In fields where success has been difficult to
achieve—foster care, substance abuse treatment, and prisoner re-entry, for
example—points could be awarded for innovative approaches that might
lead to new best practices (Frumkin 2002, 16). Government can also break
up the workload into large and small assignments, divide workload by ge-
ography and give preference to some community-based providers, reward
experience in the field and in the community, and/or reward collabora-
tions between for-profit and nonprofit providers.

Not all observers are so concerned about the importance of maintaining
a balance between for-profit and nonprofit providers in the distribution of
government human services contracts. Savas makes the case that vouchers
can introduce more competition and choice for clients of social services
but that such systems are difficult for nonprofit organizations because
nonprofits are usually short on working capital and therefore prefer the
more steady stream of funding that contracts generally provide (2002, 90).
For Savas, “[i]t is easy to argue that the preferred program should empha-
size client outcomes rather than agency interests” (2002, 90).

Vouchers are an appealing solution in theory. Vouchers enable a class of
citizens (often those with low incomes) to purchase socially desirable or
necessary goods in the marketplace. Unlike government subsidies or
grants, vouchers put resources in the hands of the consumer rather than
the supplier of the good or service. For example, to ensure that poor fami-
lies have enough food, government can buy food directly from farmers
and give it to the poor. In a voucher system, government provides poor
families with a prefunded “credit card” they can use to purchase the food
they desire at the same supermarkets as other citizens. The supermarket
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then brings the “credit card charge receipts” to the specified government
agency for reimbursement. Grants and subsidies are supplier driven and
meet the needs of suppliers first and consumers second. Vouchers give
consumers the power to exercise choice in a competitive marketplace.

In practice, from school vouchers to job training programs, voucher
programs have encountered serious problems. Vendor fraud is an ongoing
problem. Government seldom funds vouchers to a level sufficient to give
clients access to the higher-tier or even middle-tier providers. Quality
standards are difficult to specify for many social services. For food ser-
vices, vouchers can work very well. The food stamp program has been a
clear success. For job training and vocational education, the history of
vouchers is filled with stories of high student debts, poor education, and
no jobs at the end of the process. Savas contends that vouchers solve the
problem of standards because voucher recipients can make their own
choices. The experience in vocational education leads us to question this
argument.

Conclusion

The contracting out of government services has been expanding for more
than twenty-five years, coinciding with an international movement toward
privatization ignited by Margaret Thatcher and Ronald Reagan. The sup-
ply of available contractors has increased dramatically over that time,
aided by the rapid expansion of the Internet and related concepts of
“e-commerce” and “e-government.” Today, the challenge for the effective
government contract manager is less about finding potential suppliers of
goods and services and more about developing systems to ensure that
contractors deliver the best possible goods and services at the lowest pos-
sible price.

This challenge of ensuring contractor performance is relatively simple
when purchasing goods such as office supplies, computers, or even food
services. What makes government contracting so complex today is that
human services such as child care, elder care, job training, education, and
even security services—generally considered the core functions of the
public sector—are now being contracted out to for-profit and nonprofit
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agencies. Finding the right contractor is complicated by potentially con-
flicting objectives for government contracting—cheaper may not be better
or faster, and better may end up costing more. Finding the right contractor
begins with reaching consensus among a broad range of stakeholders on
the objectives for the services to be contracted. Next, the effective contract
manager must find appropriate methods to measure contractor perfor-
mance. Finally, the contract manager must identify effective incentives and
penalties to ensure that the contractor achieves the desired outcomes.
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Chapter 7

Managing Contracts

The Skills You Need and What Can Go Wrong— Twenty
Common Problems in Contracting

THERE IS an emerging literature on the use of contracts by government
and the private sector. Network management is becoming a way of life
throughout our public and private economy. A great deal of scholarship
has been devoted to analyzing the decision to privatize and to providing
advice to decision makers about how and when to contract out (Avery
2000). Murem Sharpe has written that contracting out has become a nor-
mal response to economic change in the private sector and that workers
have learned to adapt to this new world (1997). George Boyne has ana-
lyzed the outsourcing decision by local governments in an effort to un-
derstand the influence of fiscal stress, market structure, and politics on
the make-or-buy decision (1998b). Osborne and Gaebler (1992) noted
the usefulness of contractor competition in improving the effectiveness
and efficiency of government organizations, an argument also made by
John Rehfuss (1991) when he compared contracting out in the United
States and Great Britain.

A wide variety of scholars are skeptical about the benefits of contracting
out (Harrison and Stanbury 1990; Hirsch 1995; Sclar 1994, 2000). Sclar
questions the assumption that contracting leads to cost savings, citing
transaction costs and the absence of competitive markets for most of the
work performed by government (2000). Others note that while contract-
ing out can save money, it will only do so if a private market exists for the
services being purchased (Rehfuss 1991; Johnston and Romzek 1999).
Jonas Prager, like Sclar, notes that contracting out should only take place
after government analyzes the cost of letting contracts and monitoring
performance. Globerman and Vining (1996) also cite the importance
of analyzing transaction costs. Prager considers it essential that direct
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government provision of service be carefully analyzed as an option when
considering contracting programs.

Scholars have also analyzed the effect of contracting on government
effectiveness and legitimacy. This literature has been best summarized
and analyzed in Brinton Milward’s pathbreaking work on what he terms
“the hollow state” (Milward 1994, 1996; Milward and Provan 2000).
Gilmour and Jensen have written of the need to redefine our formal con-
cepts of government accountability to deal with the facts of increased
privatization (1998). Bardach and Lesser raise the issue of accountability
to particular parties versus accountability for results (1996). In their
view, before developing accountability mechanisms one must decide to
whom management is accountable and for what government is account-
able (Bardach and Lesser 1996). While concerns about the hollowing out
of government are important and worrisome, increases in contracting
activity are widely reported (McDavid and Clemens 1995; Greene 1996;
Light 1999). A number of observers have discussed the need for more
sophistication in government contract management (Johnston and
Romzek 1999; Romzek and Johnston 1999; Gooden 1998). Whether one
favors or opposes contracting out, its growth is indisputable. Those of us
in the business of advising and training public managers must learn to
understand this management tool and teach public managers how to use
it more effectively. The focus of this chapter is to get specific about the
obstacles that public managers must overcome to be better contract
managers.

We have written elsewhere about a “functional matching” approach to
privatization and the different attributes and motivational advantages of
each sector for different tasks (Cohen 2001). Simply put, government or-
ganizations must be used when authority relationships are at the center of
the task, such as police and regulatory functions. Nonprofit organizations
seem best suited to functions such as health care that have a strong, mission-
driven dimension. Private organizations are best when material incentives
are needed to assure high-quality task performance.

We foresee that public managers will continue to assign functions to
nongovernmental organizations. As we noted elsewhere (Cohen and Ei-
micke 2000a, 2000b) and throughout this volume, the trend toward multi-
sectoral public service delivery creates several critical and difficult opera-
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tional problems that must be addressed. Public managers must become
effective contract managers and need to learn how to:

« Find out what their contractors are doing.

« Develop and implement systems of contractor incentives.

« Get a fair price for services.

« Develop the skills needed to negotiate performance-based contracts.

The importance of performance measurement to managing contractors
has received a great deal of attention, as scholars have sought to identify
the conditions that lead to successful outsourcing (Cohen and Eimicke
2000b; Wulczyn, Orlebeke, and Melamid 2000; Campbell and McCarthy
2000; Heinrich 1999; Panet and Trebilcock 1998). While we are optimistic
about the ability of government to enter into productive and successful
contractor relationships, we think that the new era of privatization re-
quires a substantial increase in the sophistication and managerial skills of
government managers.

Contract Manager Capabilities

The capacity to contract is a critical skill for twenty-first-century public
managers. It includes an understanding of all the fundamental and inno-
vation tools of management deployed within organizations, plus a range of
techniques for extending the manager’s reach outside the organization.
The fundamental tools include strategic planning, human resource man-
agement, information and performance management, financial manage-
ment, political and media relations, and leadership. The innovation tools
include re-engineering, quality management, benchmarking, team man-
agement, and contracting. A contract manager, like a manager focused on
internal management, must have the skills to address the following issues:
(1) What is the work? (2) What skills do we need to perform these tasks,
and where will we find those skills? (3) How do we ensure that the work is
done effectively but at the lowest possible price? (4) How do we know the
work has been completed? (5) How do we know that the outcomes we've
produced are the correct ones?
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1. What is the work? In this case, the contract manager must know
what he or she doesn’t know and be able to tap into technical exper-
tise about the issue being contracted. The RFP, contract, incentive
clauses, and mandatory performance indicators require that the
contracting official either have experience managing the work being
contracted or have access to someone who has that type of experi-
ence. There is no adequate substitute for subject matter knowledge.
Contract management capacity must always begin with subject mat-
ter expertise or access to that expertise.

2. What skills are needed to perform these tasks, and where do we find
those skills? Once the contract manager understands the work that
must be performed, the next step is to find the organizations with
the experience and skills to do that work. This requires that the con-
tract manager be skilled at developing and maintaining an informal
network that will provide information on the best organizations for
performing these tasks. This is not the job for an introverted, studi-
ous analyst. It also requires experience at understanding the disci-
plines and skills that are required to perform tasks. Sometimes a
particular skill looks correct on paper but fails operationally. A suc-
cessful contract manager needs to either possess or have access to
operational experience with performing the work required by the
contract.

3. How do we ensure that the work is done effectively but at the lowest
possible price? This is the capacity to monitor and evaluate the
work. It requires an understanding of formal program evaluation
methods and results, but also skill at establishing informal feedback
loops. The effective contract manager must establish informal com-
munication with contractor staff members and customers. Are the
outputs being produced the correct ones? Is the organization really
producing those outputs in the best possible way? Are the mistakes
being made and the waste that is produced within acceptable pa-
rameters? Communication and networking skills are required here,
along with skill at quantitative measures and program evaluation.
The ability to conduct or at least understand cost-effectiveness
analysis is also critical here, as are bargaining and negotiation skills.
A firm’s perspective in setting a price for services is not shared by
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the contracting organization. Therefore, government should expect
that price is always negotiable. However, if the price is set too low,
quality will suffer. If it is set too high, the public interest is not
served.

4. How do we know the work has been completed? In addition to fac-
tors related to price and informal communication, the effective con-
tract manager must have the capacity to develop, maintain, and uti-
lize a set of performance measures that track contractor performance.
These indicators must be linked to incentives, and they must be au-
dited to assure accuracy. To ensure that the contract describes the
work that needs to be done, provides incentives to stimulate the
work, and tracks its accomplishments, the contract’s provisions must
be well crafted and enforceable. While the contract manager does
not need to be capable of developing contract language, he or she
must be able to work with and manage lawyers who develop RFPs
and contract terms.

5. How do we know that the outcomes we've produced are the correct
ones? This requires that the contract manager be able to measure
outcomes and judge their usefulness. The measurement of outcomes
is difficult, and assessing an outcome is inherently subjective. The
capacity called for is that intangible known as judgment.

In sum, contract management is more complex than internal manage-
ment. It requires all the functions of effective internal management with
the additional requirement of managing the interorganizational relation-
ship required to get work done by “outsiders” The management capacity
needs are high, but so too is the potential payoff.

Contracting not only solves problems, it creates them as well. We must
learn how to identify and solve the problems that contracting creates.

This chapter now turns to a discussion of twenty problems created by
government contracting. We have identified twenty key problems that fall
into five general categories:

1. Problems related to letting contracts
2. Communication issues
3. Contractor internal management issues
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4. Government contract management issues
5. Environmental or external issues

Problems related to letting contracts
1. Flawed Request for Proposal (RFP) and/or contract language
2. Overly bureaucratic contracting procedures resulting in delays and
high transaction costs
3. Too few bidders and/or contractor monopolies

Communication issues
4. Poor communication between government and contractor manage-
ment
5. Poor communication between government and contractor staft
6. Inadequate direction from government to contractors

Contractor internal management issues
7. Contractors that give an agency’s work a low priority
8. Insufficient contractor staffing, training, equipment, and facilities
9. Poor contractor management

Government contract management issues

10. Underestimating or overestimating resource needs for contractor-
performed tasks

11. Insufficient or excessive profits

12. Inappropriate or outmoded performance measures and insufficient
systems for communicating performance data

13. Incomplete methods for auditing performance reporting

14. Inadequate methods for incorporating performance data into gov-
ernment and contractor decision making

15. Misdirected or inadequate contract incentive provisions

Environmental or external issues
16. Political opposition to contracting
17. Political interference in contractor selection or management
18. Conflict of interest issues
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19. Union opposition to contracting
20. Media and political attention to contractor failures

Problems Related to Letting Contracts

1. Flawed Request for Proposal (RFP) and/or contract language

When a service is being contracted for the first time, it is difficult for the
staff working on the RFP (or on the actual contract) to develop contract
provisions that anticipate all the tasks involved in the work and all the
problems that may arise. Sometimes specifications in the RFP or the con-
tract do not permit critical tasks to be performed. While contracts must
provide a vendor with some predictability, there are a number of tech-
niques that government can use to retain discretion over contract provi-
sions and contractor work.

One common technique is to use a task order, mission contract. This
large-scale, multipurpose contract provides a general description of the
contract’s anticipated tasks but does not release funding until a govern-
ment client writes a specific task order directing the firm to perform par-
ticular tasks. Another practice for dealing with this problem is to let a
short-term “trial” contract with explicit provisions for early and rapid re-
newal. Both these techniques are useful as the organization learns more
about the work being contracted out. As this learning occurs the contract
can get more specific. In the long run, it is best to translate these learning
experiences into standard operating procedures and clearly delineated
tasks, incentives, and expected outputs and outcomes.

Other techniques for improving an RFP or contract include a request
for qualifications or request for information from perspective vendors.
These requests to firms to either provide a demonstration of capability or
evidence of qualifications can be used to narrow the field or develop the
additional information needed to draft an appropriate RFP. Another strat-
egy is to find one organization to work with and use sole-source procure-
ment to pay that firm. Through this method the government can obtain
some of the firm’s time to learn more about how to define and measure the
service being contracted. If this sole-source technique is used, it may be
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necessary to prohibit this firm from competing on the final contract in
order to avoid conflicts of interest.

2. Overly bureaucratic contracting procedures resulting

in delays and high transaction costs

The rules governing contracting can be quite cumbersome and time-
consuming. Some of the procedures are designed to combat waste and
fraud; others are needed to allow for public comment and governmental
transparency and accountability. Still other procedures are designed to
enhance the power and leverage of senior administrators. Some of these
procedures have a basis in law and some in regulation, and others are in-
ternal practices and standard operating procedures.

There are several approaches you can use to overcome this particular
obstacle. The most common is to bundle a number of RFPs under a single,
more general heading. A second is to find a colleague with a large contract
vehicle that is not fully funded and add your contract dollars to your col-
league’s contract vehicle in return for access to the contractor or to sub-
contractors you are hoping to work with. This is not a cost-free option.
The subcontractors must be qualified to work on the contract, the assign-
ment must be related to the contract’s purpose, and frequently your col-
league who manages the contract will ask for funding for his or her own
tasks in return for contract access.

Another approach is to go over the head of the procurement office staff
and either ask to use emergency contracting procedures (if they are appli-
cable) or put pressure on the procurement staff to move quickly. These
strategies are also not cost-free, since they often lead to resentment and
retaliation.

A final option is to advocate reforms in contracting procedures. This is
a long-term strategy with some promise, although it will not help you get
this contract out the door. The details of contracting are not simple and
not without cost. The amount of time and effort expended in letting a
contract must be factored into the overall cost of privatizing a function.

3. Too few bidders and/or contractor monopolies
Some of the work government performs is not performed by the private
sector. It may be that there is no private market for the service or product.
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It may be that it is not a product or service that governments have typically
purchased from external sources. The contract may be seeking to purchase
something that is available in some regions of the country but not in oth-
ers. If privatization is critical or mandated and there are not enough bid-
ders to generate competition, the agency must develop methods to entice
private organizations into the bidding.

Private participation can be stimulated by providing grants or contracts
for capacity building. Such participation can also be encouraged by per-
mitting generous payment schedules, profits, and even payment of up-
front capital and/or provision of facilities. The absence of bidders in a
contract competition is a strong indication that the approach to privatiza-
tion must be restructured. It is dangerous and foolish to proceed with a
contracting process in the absence of competition. A monopoly will per-
mit a vendor to raise prices unilaterally, and, even more damaging, a con-
tractor can withhold service after the government has come to depend on
it. If the service or product is essential, government simply cannot allow a
vendor to hold a monopoly on its delivery.

There is a simple, commonsense method for determining whether a
service can be purchased in a particular jurisdiction. This is the “yellow
pages test” Simply look in the commercial phone directory in your area
and see if there are any vendors who sell the goods or services you are
hoping to buy. If you can't find it in the phone book, you probably need to
make it or do it yourself.

Communication Issues

4. Poor communication between government and

contractor management

Some government officials think of contracting as a “turn-key operation”
You set it up, turn the key, and it starts working. Unfortunately, most con-
tracts do not work that way. Once a contract is in place and a vendor is
providing a service, the work of government managers is ready to begin. A
working relationship must be developed between the contract’s managers
and the vendor’s management. This includes relationships with the pro-
gram’s substantive managers and their counterparts in the private firm, as
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well as with the government’s contract and financial management staff and
their private sector counterparts.

Poor communication can result in late payments that save government
no money but that require the vendor to pass along the increased cost of
working capital in the contract’s cost structure. Additionally, poor com-
munication can result in poorly defined tasks and can lead to unaccept-
able performance. It can also result in conflict between government and
contractor when projects fail. Management must set the tone for a coop-
erative and productive relationship.

Frequent formal and informal meetings, clear milestones, and mutual
respect are fundamental requirements for effective interorganizational re-
lations. Government managers need to make an effort to understand the
constraints and forces driving the behavior of private sector managers.
High transaction costs can erode savings that contracting may bring, and
these costs must be recognized during the contract decision phase and not
after a contract has been signed. The relationship between contractor and
government should be seen as a partnership and an exchange relationship
based on mutual benefit.

However, sometimes all the good will in the world does not result in ef-
fective management. In cases where private or nonprofit contractors exploit
the relationship and fail to produce, or act unethically, government manag-
ers need to utilize contract penalty and termination clauses and end the
working relationship. The possibility of such failure is reduced by frequent
communication, but it is not eliminated. A formal performance measure-
ment system, backed up by frequent communication, can provide govern-
ment managers with early warning of performance problems. While a
sound working relationship requires informal communication and interac-
tion, the government manager must be careful not to be taken in by friend-
liness and must be certain that no gifts or free meals are provided. Contract
managers should never accept anything of monetary value from a vendor.

5. Poor communication between government and contractor staff

Senior management communication and relationships are important, and
so too are staff-level relationships between government and contractors.
Very often, poor communication at the staff level reflects similar problems
at higher levels of the organization. Sometimes staff members, seeing these
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problems, work together to solve problems at the operational level. Other
times they develop strategies for getting their bosses to talk to each other.
Without regular communication at the staff level, it is difficult for contrac-
tor staff members to determine the definition and requirements of the as-
signment they have been given. When problems develop or choices must
be made, contractors must make the choices themselves without the bene-
fit of input from their government customers.

The solution here is to write frequent contact into the contract’s require-
ments and to assign senior staff to work with contractors. The conversa-
tions should take place in formal meetings and in informal settings as
well. For government to truly benefit from the communication process,
contractors must be encouraged to be honest and they must be made to
feel free to identify problems. Most businesses are reluctant to share oper-
ational problems with their customers, so eliciting such honesty is not
easy or simple. Off-the-record conversations in informal settings can often
uncover crucial information that would not surface through formal chan-
nels of communication.

6. Inadequate direction from government to contractors

Inadequate communication is one cause of inadequate direction. It’s hard
to know what to do if no one bothers to tell you. Inadequate direction also
has several other causes:

« Conflicting or inconsistent goals. This can lead to multiple directions
and deep confusion at the operational level.

« Inadequate knowledge. Sometimes a contractor is being asked to per-
form a task that no one in the government (or possibly anywhere else)
knows how to do.

« Political gamesmanship, secrecy, and other obstacles to communicat-
ing direction.

Sometimes the government staff or management has a political reason
to be vague about what a contractor is being asked to do. They may not
want to leave a paper trail, or they are worried that by asking for “A” they
are implicitly or explicitly rejecting “B,” causing anger and political retri-
bution from those advocating “B”
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One solution to this problem is for contractors to recognize the dan-
ger from inadequate direction and actively seek direction when none is
offered. The reality is that many contractors are content to bill hours if
they can and make money while government decides what to do. This
strategy may work for firms holding contracts for analysis and other less
tangible services. When a facility’s construction or its management is
being contracted, it’s a little more difficult to hide behind vague and in-
consistent direction. Another solution is for government to delay the
contracting decision until fundamental choices about direction are in
place. Unfortunately, some bureaucratic players use the action-forcing
characteristics of contracting as a tactic to facilitate decision making.
Policy is made implicitly because the contractor is obligated to act in
order to get paid, and therefore may act without clear direction from the
government client.

Contractor Internal Management Issues

7. Contractors that give an agency’s work a low priority

Small local governments sometimes find when contracting that the only
time the huge national engineering or consulting firm pays attention to
them is when the company is trying to win the contract. Sometimes a
poorly managed firm simply decides to “punt” on a piece of work and
tries to get by with an inadequate effort. A company may know that a
contract is not going to be renewed and may decide to assign weak, or at
least inexpensive, personnel to staff it. There are a variety of methods
government can use to encourage a private firm to put more time and ef-
fort into a job.

Meeting with the firm informally and formally can alert senior manage-
ment to problems and elicit attention for your concerns. Incentives and
threats of punishment can be used to motivate the desired behavior. A
particularly potent threat, one that even small jurisdictions can play, can
be to publicize inadequate performance. The problem is that it forces you
to admit that something you are responsible for is not working.

Contract mechanisms should be designed to include frequent reviews
with specific sanctions for poor performance. Where you sense that your
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work is not getting the effort it deserves, you should make your views
known to the firm and (if necessary) to its senior management as soon
as possible. While it is not in your interest to be seen as a poor or whin-
ing client, it is also important that you signal your dissatisfaction as
clearly as possible. If you are a small client but work in a large organiza-
tion, you may want to call your problem to the attention of the contract
management staff in your organization. They can threaten the contractor
with being frozen out of the agency’s, or even the jurisdiction’,
contracts.

8. Insufficient contractor staffing, training, equipment,

and facilities

If the RFP was not specific enough, or if the firm allocates its resources to
other contracts, one result of being a low priority is that you find yourself
with inadequate numbers of staff members, a poorly trained staft, inade-
quate facilities, and/or outmoded equipment. Sometimes the contract it-
self can be used to require specific resources. These requirements can then
be subject to contract-mandated audits. Most contracts have cancellation
clauses that allow the government to cancel or defund the contract if per-
formance is deficient.

Contractors can experience startup problems and growing pains that
are typical of new or quickly growing organizations. The government cli-
ent must determine if the problem is one of poor management, inadequate
resources, or simply an early place on the learning curve. Each issue calls
for different strategies. It is vital that the government does not ignore the
problem and has detailed information on specific shortfalls.

9. Poor contractor management

Some contractors are better at winning contracts than managing them.
The incentives in many firms are often directed toward the “rainmakers,”
the people who bring in business. While a well-managed firm will under-
stand the need to execute as well as win contracts, the problem we are dis-
cussing is not characteristic of a well-managed firm. A consultant friend of
ours once divided consultants into three categories: finders (rainmakers),
minders (project managers), and grinders (workers). Contract RFPs can
be designed to elicit the management experience of the senior people in
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the firm that the contractor plans to use if they win the contract. However,
there is no guarantee that these people will actually work on the contract
or devote sufficient energy and attention to it. This may well be the most
fundamental and difficult problem to solve in privatization.

The absence of competent contractor management makes it difficult to
address other issues. If the government manager has no capable counter-
part to communicate with in the firm, it is unlikely that the contract has
any chance of succeeding. When faced with this type of situation, the best
strategy is contract termination, as soon as possible.

Government Contract Management Issues

10. Underestimating or overestimating resource needs for
contractor-performed tasks

When a function or program is being contracted out for the first time, it is
difficult to project costs precisely. As a program moves from government
to the private sector, the costs of capital and a variety of legal, administra-
tive, reporting, and other costs must be included in cost estimates. Gov-
ernments do not pay taxes on their supplies and facilities, but private for-
profit organizations typically pay these taxes. There are often free and
in-kind services that government agencies receive when delivering a ser-
vice. These hidden savings become costs when a private firm assumes re-
sponsibility for performing a task. On the other hand, private firms do not
have to deal with civil service protections and can motivate workers
through both financial incentives and fear of unemployment. Private orga-
nizations are not independent of regulation and, like government, are sub-
ject to legal restrictions on hiring and firing and often must deal with
unions, contracts, and work rules.

Moreover, the work being contracted out often involves tasks that the
private organization has not performed before. It may have performed sim-
ilar tasks, but possibly not at the scale required by the contract or to the
same group of customers they now serve. All these factors can contribute
to underestimating or overestimating the costs of performing a function.
When a firm bids too low, it may cut corners and do a poor job on a con-
tract. When they bid too high, it can create a problem if the media discov-
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ers they are “gouging” the public. In either case, the contract mechanism
for a newly contracted out function needs to permit renegotiation of price
based on experience. An agency’s critics may see a change in the pricing
structure of a contract as a method of getting around a sealed competitive
bidding process. This is, of course, less of a problem if the contractor
overestimated costs when bidding. Nevertheless, a well-structured mecha-
nism for price adjustment is often needed to remedy this problem.

11. Insufficient or excessive profits

A related problem when contracting with a for-profit firm is the amount
of profit generated by the contract. In some contracts, profit is a fixed fee
that is figured as a percentage of the contract’s costs. Through accounting
manipulation, firms manage to increase real profits by charging overhead
or other costs to a contract that are not generated by that contract. Still, if
a private firm holding a contract does not generate an adequate return on
the equity invested in it, investors will turn to other firms, and the con-
tractor may become starved for capital.

Even if the profit to be made on the contract is sizable but lower than
profits generated in other parts of the firm, government contract work will
not be able to attract the firm’s best and brightest staff members. These tal-
ented staff members will gravitate to more profitable work, leaving gov-
ernment contract work to mediocre staff members. While such a tendency
can be countered by effective government management of a contract and
by recruiting mission-driven contractor staff members, it is a factor that
should be understood and addressed by government managers using con-
tractors to get work done.

The problem of excessive profits is essentially one of perception. If a pri-
vate firm can figure out a way to get the work done more efficiently and at
a lower cost, shouldn’t their ingenuity be rewarded with increased profits?
The answer might be yes in some cases, but if the media learns that a con-
tractor is profiting “at the public’s expense,” the reaction against the firm
and the government agency involved in the contract can be severe. The is-
sues around profit are an outgrowth of the fact that government and for-
profit firms operate with different organizational cultures and often relate
to different cues from their organizational environment. While all organi-
zations are concerned about their public image, government organizations
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are more frequently subjects of media scrutiny. Private firms can pick up
and operate in another jurisdiction and can drop unprofitable services.
Governments, however, do not have the advantage of that flexibility.

An open and truly competitive process and a true market environment
should work to prevent these problems. If profits are excessive, a lower-
cost bidder should emerge when the contract is open to rebid. If profits are
inadequate, a more efficient firm may develop a less expensive way to de-
liver the service and increase profit levels.

12. Inappropriate or outmoded performance measures and

insufficient systems for communicating performance data

When some of the functions of a government program are contracted out,
government managers become coordinators of interorganizational net-
works. To do this job effectively, government managers must have accu-
rate and timely information about contractor performance. These perfor-
mance measures must be carefully designed to provide information about
the processes, outputs, and outcomes that matter the most to the govern-
ment and its program. Since the program’s activities are being imple-
mented by another organization acting under contract, the performance
measurement system must be explicitly designed into the contract’s
structure.

The performance measurement system must be allowed to evolve, but it
should include specific indicators, reporting processes, and deadlines,
along with mandatory periodic briefings and discussions. The data must
be collected and reported, but the government client must have the op-
portunity to question the data and its analysis. The data must also be sub-
ject to independent audit. If these systems are not developed and main-
tained, it is impossible to monitor and manage the contract. You cannot
manage something if you cannot measure its performance. Without mea-
surement you cannot tell whether management decisions and actions are
improving or impairing a service. The performance measurement system
must be flexible and should be regularly revised to reflect new conditions,
processes, outputs, or outcomes.

Related to the issue of measures is the compatibility and reliability of
the computer hardware, software, and communication system used to
transmit performance measures. For measures to be utilized, they must be
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easily accessible and frequently updated. Contracts must include specific
provisions for adequate performance measures, but must also ensure that
those inputting data and those receiving the data are capable of simple and
rapid two-way communication.

13. Incomplete methods for auditing performance reporting
One of the fundamental problems with performance measurement sys-
tems in most organizations is that the people being measured also do the
measuring. While we believe that most people are honest most of the time,
performance measurement seems to bring out the creativity in some gov-
ernment managers. The best way to keep a reporting system honest is, not
so coincidentally, the same way the IRS keeps us honest when filing our
taxes—a real and credible threat that someone may go back and check the
numbers and see if they were real. Most government performance mea-
surement systems have no provision for audits. It may be that performance
measurement is still quite new and some managers are simply happy to
have any performance data they can obtain.

Unless information is checked and a credible audit system is in place, it
is difficult to know if the performance data is real. This is not simply a
matter of reporting nonperformance; credible data is also needed to dem-
onstrate that management innovations have succeeded and that new ini-
tiatives are paying off. The cost of auditing such data is typically not fac-
tored into the cost of contracting, but it should be seen as a standard and
necessary interorganizational transaction cost.

14. Inadequate methods for incorporating performance data into
government and contractor decision making
Collecting and verifying performance data is interesting and potentially
meaningful work, but it only makes a difference in the real world if per-
formance data is used to influence management and organizational ac-
tivities. In the case of contract relationships, performance measures need
to be used to influence changes in contractor behavior and contract
provisions.

There are many techniques that can be used to bring performance data
into program management. However, to use these techniques the contract
must allow for a change in activity based on an assessment of current
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performance. One method that can be used to increase the use of perfor-
mance data in management decision making is to have a periodic meeting
where managers are asked to explain current levels of performance and,
when necessary, to identify the steps that are planned to improve perfor-
mance. A related technique is to have managers demonstrate how they use
performance data in day-to-day management as part of the process during
which management performance is appraised. Periodic release of perfor-
mance data to the public can also help focus attention on public manage-
ment and government performance. In New York City government, this is
accomplished through the annual release of the Mayor’s Management Re-
port—a massive collection of management indicators from every unit of city
government.

15. Misdirected or inadequate contract incentive provisions

Contractors, like everyone else, work better when there are rewards asso-
ciated with superior performance. Some government contracts reward
performance with cash bonuses; others provide firms with advantages
during contract renewal competitions. Since many government managers
have not worked as private sector managers, they do not always under-
stand the incentives that are most effective with private firms and that with
constantly changing markets the incentives are also constantly shifting.
Nonprofit organizations may be a bit closer to the government manager’s
field of understanding, due to the shared mission orientation of many
government and nonprofit organizations. However, the entire matter of fi-
nancial incentives for organizational performance can be difficult for gov-
ernment managers to fully understand unless they have excellent commu-
nication with their contractors.

We are strongly attracted to the use of incentive clauses in contracts.
These work best when they are the result of the accomplishment of spe-
cific, verified performance measures. For example, when a firm that is in-
stalling subway tracks completes the work a month ahead of time, it is
given a bonus for every day the project comes in ahead of schedule. In
fact, an even better technique links a similar penalty clause to late comple-
tion. The point of an incentive is that it is only useful if it inspires the spe-
cific changes in behavior that improve organizational performance. If it
doesn’t motivate change or motivates the wrong change, it fails.
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Managers should experiment with different forms of incentives and at-
tempt to determine the independent impact of the incentive on perfor-
mance. One problem with bonuses is that if they are given too easily, they
are soon seen as a type of base pay and people come to rely on and expect
them. When that happens, their impact on performance is significantly
reduced.

Environmental or External Issues

16. Political opposition to contracting

Political opposition to the idea of contracting out or privatizing a func-
tion is a problem that agencies often face. Some of this opposition is
simply fear of change. Some of it comes from people who benefit or re-
ceive privileged access with the current arrangement. Some political
opposition is ideological and based on a belief that a certain function
should not be performed by a private organization. The potency of the
political opposition is a critical issue for a manager seeking to privatize.
If the opposition is intense, privatization might be discouraged or even
prohibited by elected officials or political appointees. In these cases, a
strategic retreat may be necessary.

More typically, political opposition is not as clear-cut and may be
counterbalanced by political support. There may be some approaches to
contracting that can be used to address political issues. A fear of layoffs,
for example, can be countered by a requirement that the contractor hire
some or all of the current employees. It is also possible to initially con-
tract on a pilot project basis and only gradually expand if the experiment
works.

As part of an overall management strategy, a manager may decide to
produce certain goods and services and buy others. Sometimes these deci-
sions are interconnected, and being forced to contract one program or
function may make it more difficult to privatize a function you consider
more appropriate for outsourcing. Antigovernment ideology may lead to
pressures to privatize functions that managers would rather retain direct
control over and might even need control over in order to effectively priva-
tize other functions.
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In general, public managers must understand and seek to accommodate
political factors. This can be accomplished the following two ways: first by
paying attention to political issues and players and treating political input
seriously; and second by developing a strategy for accommodating politi-
cal input with the least possible damage to operations management. Where
opposition to contracting is deep, ideological, and uncompromising, the
manager will need to determine if the force of opposition can be overcome
and if the cost of doing so is worth the benefit.

17. Political interference in contractor selection or management

While political opposition to the concept of contracting is a legitimate
policy dispute, political involvement in contractor selection or contract
management tends to be unsavory and should be resisted. This is easier
said than done. Political influence will be expressed by elected officials
through political appointees. Career employees must decide whether to
disregard the advice (if not the commands) of their bosses. Appointed
officials must decide if they can afford to resist the demands of their
elected mentors.

Typically, this interference comes from efforts to reward campaign con-
tributors and former government officials now working in private firms.
Sometimes the pressure helps a firm that is well-qualified and might re-
ceive the contract without political influence. At other times it is used to
help firms that are not capable of doing the work. Political influence can
also originate with the contractor, mediated by politicos, then communi-
cated to the unelected official. The influence can be used to obtain a con-
tract, but it can also be used to influence contract oversight and perfor-
mance management.

If a political person simply calls the firm to the attention of the contract-
ing official or mentions how difficult the contractor’s task has been, and
how much so and so would appreciate some management leeway, such
pressure is subtle and probably not illegal. But if pressure is exerted, the
contracting official is placed in an ethically and possibly legally compro-
mising situation. In those cases, public managers must resist political
pressure for ethical reasons, regardless of the practical or managerial is-
sues involved. Moreover, even the appearance of impropriety can taint
the contracting out process and make it appear that privatization is being
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pursued for personal or political gain rather than as a method of improv-
ing public services. In extreme cases, reporting to the official ethics orga-
nization, resigning, or leaking the situation to the media might be
necessary.

18. Conflict of interest issues

Another obstacle to contracting is that people who work in government
organizations may have a history of work relations with counterparts
in private firms. People in the private organizations may also have been
political supporters of elected officials whose administrations are
now seeking contractor assistance the private firms could provide. It is
critical that government officials avoid both the reality and appearance
of conflicts of interest. Government officials must bend over backwards
to recuse themselves from any contract situation where such a conflict is
possible. Moreover, government officials must be proactive in these situ-
ations and anticipate any potential problems. It is not enough to respond
to an investigation or attack. Government officials must think through
their past interactions and those of people they are close to and antici-
pate potential conflicts of interest.

A number of techniques have been developed to reduce the possibility
of conflicts of interest. Sealed, competitive bidding is one such technique.
So too is the use of panels of officials to review proposals and select win-
ning bids. Panels can include people from outside the agency to ensure
greater independence and objectivity. Still, the best technique is vigilance
and sensitivity on the part of government officials involved in contracting.
From the point of view of managers seeking to privatize a function, the
issue of conflict of interest makes the contracting process more compli-
cated and cumbersome. It is simply another constraint on the make-or-
buy decision that makes contracting more difficult.

19. Union opposition to contracting

Public employee unions can be a significant source of opposition to con-
tracting. It's quite simple—why should they support a practice that re-
duces employment or opportunities for its members? If the firms or
nonprofits bidding on the contract are unionized, such opposition may
be muted or even nullified. However, sometimes the issue is simply the
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economic survival of the union’s elected and administrative staff. They
need the money generated from members’ dues for their own salaries
and, consequently, oppose contracting because it reduces union revenues
and their own pay.

Powerful unions can oppose contracting successfully through politi-
cal influence and media campaigns as well as through the electoral power
of their members. Unions opposing such contracts typically do not place
concerns with the effectiveness or efficiency of public organizations
ahead of their members’ self-interest, nor should they be expected to.
Some of the more sophisticated unions will argue that government op-
erations will be harmed by contracting out, and they will maintain that
they are also concerned with public service. In making the decision to
contract, all the relevant stakeholders should be consulted both while
deciding to contract and after the contract is in place. This includes
unions, but also community-based groups, public interest groups, and
business interest groups.

Union opposition to contracting can be addressed politically through
deals negotiated between elected officials and union leaders. It can also be
a subject of collective bargaining. In return for union support of contract-
ing, the government could provide increased pay, job security, or other
benefits. Alternatively, the contract could include severance pay, job place-
ment, and other resources that minimize the effect of contracting out on
current job holders. Where public employee unions are powerful, those
interested in contracting functions must take unions seriously and see
them as significant and legitimate stakeholders in the decision-making
process. Unions cannot be ignored, and if they are not accommodated,
they can generate substantial and costly conflict. A key step in the privati-
zation process is to analyze and assess the position and influence of orga-
nized labor.

20. Media and political attention to contractor failures

When a government function has been privatized, it often generates a
level of media scrutiny that government managers are often familiar with,
but private managers have rarely seen. Nongovernmental organizations
often find press inquiries, legislative oversight, audits, and all manner of
citizen participation as unexpected and unwelcome additions to their lives
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and cost structures. Government officials are responsible for any failures
and may find themselves blind sided by an unexpected exposé of a con-
tractor failure.

Both government and contractors should act at all times as if their activi-
ties will be the lead story on the evening news. If things are not going well,
it is better to proactively bring the information to oversight bodies than wait
for an investigation to identify a problem. By anticipating issues, the con-
tracting agency has the opportunity to define the way the problem is pre-
sented and can control and communicate a plan for solving the problem.

Nevertheless, the extra level of scrutiny that a newly contracted func-
tion faces must be seen as an obstacle to privatization. Most organizations
make mistakes early in the process of taking on a new task, and making
mistakes in public does not always speed up the process of organizational
learning. Attention is paid to the placement of blame as well as to presen-
tation and appearance, rather than on the issue of how to improve opera-
tional performance. This can make it difficult to successfully bring in a
nongovernmental player and may impede success.

Conclusions

The process of contracting out a function is not easy or automatic. It brings
significant transaction costs along with significant benefits. The procure-
ment process requires skills and determination, and yet simply letting a
contract may very well be the easiest part of the procurement process. The
more difficult challenge for government involves managing leaders and
staff members who work in a separate and private organization. To ad-
dress this challenge, government must establish the formal mechanisms,
incentive systems, and informal communication processes that stimulate
appropriate contractor behaviors.

In many instances, contracting leads to superior results and the work
and expense of establishing these complicated interorganizational rela-
tions is worth incurring. In other cases, contracting is a political or ideo-
logical decision that will bring more cost than benefit. The make-or-buy
decision must be an integrated element of an organization’s overall strat-
egy. It must relate to the organization’s definition of its own distinctive
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competence. It must be built on an understanding of private sector capaci-
ties and incentives. The government is getting better at working with non-
governmental organizations, but a great deal more must be learned.

At this point we have defined terms and asked fundamental questions
about contracting ethics and accountability. We now turn to a series of
operational issues about contract management:

« How do we approach the make-or-buy decision?

« If you decide to buy, how can you find the “right” contractor?

« Once you have the right contractor, how do you manage their work?

» What skills are needed and what mistakes should you avoid when
managing contractors?



Chapter 8

Performance Measurement and
Performance Management

CONTRACTED SERVICES require government workers to develop a
whole new set of skills including contract design, negotiation, program
monitoring, and evaluation. Sophisticated information systems are also
needed to provide the performance measures and evaluation programs
that are essential to effective contract management.

This chapter explores the theory and practice of performance manage-
ment and information technology in the context of outsourcing public ser-
vice delivery. We discuss the use of government strategic planning and
information-based performance management to plan and manage private
contractors performing public tasks. While information systems are critical
to the management of in-house organizational activities and units, we be-
lieve they are even more important in managing the work of contractors.

Performance Management Challenges Posed
by Organizational Networks

Although well-managed, dynamic organizations find themselves undergo-
ing constant change, two factors do not change—the need for manage-
ment direction and the demand for accountability. While mayors and
commissioners might try to blame a bad result on an inadequate contrac-
tor, that argument is generally not accepted by the public, especially over
the long term. When programs are implemented by a variety of organiza-
tions that form a network, issues of communication, coordination, and di-
rection are generated.

Organizations within the network need to learn what tasks they are
to perform, when they should perform them, the objectives they are
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attempting to achieve, the customers they are being asked to serve, and the
information they must provide to the agency they are working for. This
requires extensive contact and information exchange. When members of
the network are contractors, the agency contracting for the work does not
perform the tasks in question, but it should determine what tasks must be
performed, by whom, at what time, and for what purpose. The agency
must learn whether the tasks have been performed and what outputs and
outcomes the tasks have generated. It must coordinate the actions of nu-
merous contractors and, where contractors must interact, ensure that the
interaction is working as designed. When noncontractual members of a
network are involved in program implementation, the public agency may
need to provide incentives and services to encourage network members
to provide data to the performance measurement system.

Organizational networks, when they run well, can be more efficient and
effective for some functions than can vertically integrated hierarchical or-
ganizations. However, they must be managed, and such management is
not cost-free or easy. It requires an innovative type of management that
relies on new and additional mechanisms for communicating to and influ-
encing the behavior of external organizations. Often contract instruments
must be used to exercise influence: for example, linking payment sched-
ules and bonuses to performance. To receive these incentives, vendors
must perform in certain specific ways, and they must also provide the lead
agency with information on their performance. A performance-based
contract cannot function without accurate and verified information about
contractor performance.

Performance Management

In addition to the data we present in chapter 1, a number of researchers
have noted the trend over the past decade for state and local governments
to contract out, or outsource to private and particularly nonprofit organi-
zations, many of the services previously delivered by civil servants (Sclar
2000; Cohen and Eimicke 2002; Avery 2000; Butcher 1995; Forrest 1993).
Forrest notes that agencies have thus been transformed “from direct pro-
viders to monitoring, regulation, and contract-enforcing agencies” (1993,
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51). He emphasizes the importance of new management skills necessary
to guide these organizations that now have a networked contractor struc-
ture rather than the traditional hierarchical service delivery structure.
Forrest regards the increase in emphasis on performance monitoring as
part of the process of contract specification and oversight necessary in
these new structures (1993).

Martin and Kettner cover the process of performance measurement in
human service agencies and programs in some depth (1996). They de-
fine performance measurement as the regular collection and reporting
of information about the efficiency (inputs/outputs), quality, and effec-
tiveness (outcomes) of programs (1996, 3). They argue that the chief
reason to adopt performance measurement in human services is to im-
prove the management of those programs by supplying agencies with in-
formation about who their clients are: their demographic characteristics;
their service requirements; the amount, quality, and level of service re-
ceived; and the outcome of receiving the service. Performance measures
keep managers informed about how their program is doing and assist in
oversight.

Performance measures may be used to monitor the delivery of con-
tractors’ services in the same way they can be used to monitor agency
performance. The advantage, according to Martin and Kettner (1996), is
that once performance measures are in place, the agency can move to
performance-based contracting, in which contractors are paid for meet-
ing certain performance-based criteria. For example, payment to a job
training and employment contractor is based on the number of people
actually placed in a job, not on the number of people the contractor is
currently training.

Performance Management and Contracting Out

Management of interorganizational networks and contracts means that
leaders cannot depend on traditional hierarchical controls to influence
the behavior of subordinates who are responsible for performing particu-
lar tasks. This means that management cannot directly use organizational
culture, personnel promotion, demotion, termination, or authoritative
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command structures to influence behavior. In our view, many of those
tools are of declining usefulness anyway. Given public employee due pro-
cess rights, it is increasingly difficult to fire someone. In the professional-
ized environment characteristic of most government agencies, few profes-
sionals are responsive to direct command. They are more likely to behave
as management requires in response to persuasion and positive incentives.
Merit pay and other bonus systems can be effective in rewarding good
performance, but few techniques are available to government to effectively
punish poor performance.

In contrast, contractual relationships with private and nonprofit firms
provide the surest way to punish poor performance: contract termination.
While there are limits to the use of this technique—it is difficult to termi-
nate contracts in midterm—it does send a message that is clearly under-
stood by the people who work in the organizations holding the contract.
Competition and the intense work environment it engenders can be cre-
ated through contracting. Systems can be established with competing ven-
dors, and contracts can be signed with incentive and penalty clauses.
When the term of the contract is over, new bids are sought, and a poorly
performing contractor can see its contract simply come to an end. In this
sense, the contractor has some of the same attributes as an employee on a
renewable term appointment.

One example of a contractual mechanism to enhance contractor per-
formance was used in a 2007 San Francisco Bay Area emergency freeway
repair project. A vital section of an interstate overpass feeding commut-
ers into San Francisco was destroyed on April 29, 2007, when a gasoline
tanker crashed, igniting a fire so hot it melted the freeway above. The
contractor repairing the overpass received a $200,000 bonus for each day
the project was finished ahead of schedule for a maximum of $5 million
(and could have been fined $200,000 for each day it was late). The project
was completed more than a month before the transit agency’s deadline,
and the contractor was paid the maximum bonus of $5 million (May
2007; Nelson 2007). To develop this incentive and disincentive clause in
the contract, the government needed to know a reasonable deadline and
the appropriate level to set the reward/punishment. They also needed an
operational definition of “complete project” to put in the contract. Fi-
nally, they needed to find a way to confirm when the project was com-
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pleted. These extensive information requirements place new demands on
government managers that must be addressed if the contract mechanism
is to work.

The challenge to management is to develop contract clauses that pro-
vide managers with tools to influence the behavior of the organization
under contract. It is also important to ensure that the vendor does not de-
velop a monopoly over the function it is performing. If the contractor is
the only organization capable of performing the task, threats of termina-
tion can be easily ignored. We have seen this frequently in military pro-
curement and, ironically, in the purchase of information technology hard-
ware, software, and contracting services. In our view, functions that cannot
generate competitive bids should be directly performed by government
wherever feasible. If sole-source contracting is unavoidable, government
managers must ensure that performance criteria are clear, well publicized,
easily measured and understood, and that penalties for missing perfor-
mance targets are severe.

Performance Management and Information Needs

Contract management requires that government receive timely, accurate
information. When possible, contracts must be developed that require
vendors to report input, process, output, and outcome measures on a fre-
quent basis. However, self-reporting, while necessary, is not sufficient.
When services are provided directly to the public, citizen service com-
plaints and compliments can serve as a useful barometer of contract per-
formance. It is also important to have all contract performance measures
and payment generation actions verified and audited by independent third
parties. This can be done directly by a government agency’s performance
measurement unit, or it can be done under contract to a consulting firm,
think tank, or university.

Auditing requires access to information, and even those sent to verify
data can be fooled by contractors intending to deceive the government.
There is no foolproof system, and any effort to design a corruption-proof
system will result in convoluted production and reporting processes
and organizational paralysis. All an effective audit can do is increase the
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probability of honesty. It helps reinforce those who wish to be honest by
raising the costs of deception. When corruption takes place in the pres-
ence of an audited measurement system, the legal system, not a manage-
ment system, should be used to punish and reduce lying.

Some members of a program’s implementation network are organiza-
tions that are not under direct contract to the government. Examples of
these actors include nonprofit organizations and private firms with a
similar mission. The Environmental Protection Agency (EPA) enforces
underground storage tank standards, but the companies who own tanks
are gas station owners who do not work for the EPA. Recently, the insur-
ance industry was credited by the federal government with encouraging
the automobile industry to voluntarily accelerate its compliance with
government requirements for passenger protections in vehicle collisions.
In this sense we see the public and private sectors playing complemen-
tary roles.

Similarly, a nonprofit organization that advocates for the government
protection of abused children may also provide shelter for such children.
The nonprofit is thereby part of a city’s network for protecting and provid-
ing foster care for children, but it may not be a government contractor. In
these cases, collection of important performance data may be difficult if
not impossible. Despite these difficulties, information about performance
must be collected if the government hopes to manage the program being
implemented by the interorganizational network.

The Use of Performance Measurement Systems to Respond to
Network Management Problems

The managers of government programs that utilize networks of organiza-
tions to perform critical tasks must obtain information about the perfor-
mance of these organizations if they are to effectively manage these pro-
grams. This requires strategic thinking about what information they need
and how they might obtain it. When dealing with private firms, government
must overcome the issue of proprietary information. Some firms are reluc-
tant to tell you what they are doing, as they consider their work processes
and outputs to be part of the competitive edge they have over other organi-
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zations. If they are under contract to you, it is possible to use the contract as
leverage to collect information. If the firm is simply in a business related to
yours, information collection may require substantial effort.

However difficult the collection of information might be, the first key
step is to decide what information is needed. This should be guided by the
management needs of the program. What is the definition of success?
What direct or surrogate measures can be used to determine whether
progress is being made? The definition of success and the appropriateness
of measures to that definition are critical. One cannot manage a program
unless one can measure its performance. As we mentioned earlier, without
a way to measure performance you cannot tell if your actions are leading
you toward or away from success. You have no way of knowing if you are
moving forward or backward.

Decisions on performance measures are critical management decisions.
They are the ground-level, operational definition of policy. They provide
real-world specificity to abstract ideas and policy and are therefore of great
consequence. The information collected on performance must be an inte-
gral part of an agency’s strategy for implementing a program. If the goals
of a program change, the measures must change as well.

Once the information necessary to manage the program is known, a
strategy is needed for collecting the information. A fundamental principle
of management information systems is that people and organizations are
more likely to provide accurate information to a system if they utilize the
data themselves and they see a benefit to cooperation. If the organizations
providing information think its provision can help sell the program and
help them obtain additional resources, they will be more cooperative than
if the data are only used to monitor and punish poor performance. The
problems of collecting timely, accurate information can be overcome if
care and strategic thought are given to developing and maintaining the
performance measurement system. Information retrieval is not an auto-
matic, mechanical process. It is a political process requiring the buy-in of
those providing information.

Performance measurement is critical to overcoming the management
challenges faced when using an interorganizational implementation net-
work. The construction of a system of measurement is an important early
task for a program’s managers. It should not be off-loaded to a consulting
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firm or the organization’s management information systems (MIS) shop.
It is leaders who create partnerships and networks, not technical experts.
As such, the system should be treated as a subject worthy of formal ne-
gotiations and either contractual agreement or memorandum of under-
standing (written or tacit) agreement. Below, we discuss in conceptual
terms the types of measures that should be included in these perfor-
mance measurement agreements.

Measures of Performance

Most performance measurement systems incorporate four types of mea-
sures: inputs, process, outputs, and outcomes. Traditional, budget-based
performance measurement systems focus primarily on inputs: What are the
resources available to address the priority problems faced by the organiza-
tion? Input measures are relatively easy to identify and collect. Commonly
used input measures include dollars appropriated and allocated, person-
hours committed, equipment purchased, space provided, and/or length of
time committed to the problem. Other less common but relevant input in-
dicators are other funds or other organizations involved or leveraged as a
result of the initial organization’s actions or decisions; capital funds directly
or indirectly committed as a by-product of the operating budget commit-
ment; and external staff and consultant time dedicated to the preparation,
operation, monitoring, and evaluation of the program being launched.

Input measures are frequently criticized because they tell you only how
hard you are trying to do something about a problem or the extent of your
commitment to reach a particular goal (e.g., how much are we willing to
spend to find a cure for AIDS?). Input measures tell you very little about
how well you are doing in reaching the objective—they measure effort
much better than they assess results. But input measures should not be ig-
nored. They provide an important barometer of the scope of activity and
of the present and future demand on overall resources, serve as surrogates
of the organization’s priorities, and often reflect the organization’s cus-
tomer preferences as well.

The process of producing work is an increasing focus of performance
management systems and indicators. Total quality management’s lasting
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contribution to management practice may be its attention to the work
steps involved in producing goods and services (Cohen and Brand 1993).
Measurement of those activities facilitates organizational learning and im-
provement. Process measures include the delineation and definition of
specific work steps, measures of the amount of time it takes to perform
specific tasks, error rates, and similar indicators. Requiring organizational
units to report process measures can signal government’s concern for the
quality and efficiency of an organization’s internal operations and can
compel attention to these fundamental management issues.

Output measures are the third type of performance measurement indi-
cators. Output measures seek to quantify the amount of work accom-
plished with the input or resources provided. Output measures can seek to
measure quantity, quality, or both. Typical output measures include cus-
tomers or clients served, facility condition and cleanliness, miles of road
paved, number of applicants trained, tons of garbage collected, wages
earned, course work completed, certificates or licenses acquired, or num-
ber of products sold. In simple terms, output measures gauge the volume
of activity generated by inputs. As with input measures, some outputs are
more important than others. Utilizing a select number of indicators that
have a direct impact on performance (particularly for customers and fund-
ing agencies) leads to a successful performance measurement system. A
multiple indicator approach ensures that several dimensions of perfor-
mance can be measured and permits a more nuanced analysis of outputs,
allowing an assessment of the causal flow from outputs to outcomes. Just
as basic social science research requires multiple indicators to enhance our
ability to measure concepts, the multiple indicator approach provides
more sophisticated measures of organizational performance.

From World War II until the early 1990s, most successful performance
measurement systems were output-based. However since the 1990s, many
experts have written about the weaknesses inherent in output-based sys-
tems. Output systems tend to measure and reward work accomplished on
a milestone basis. For example, interim payments are doled out as a con-
tractor achieves pre-established targets along the way toward a completed
assignment or full service to a customer.

On the surface, output measures seem to provide exactly what senior
management should want—simple categories designed to encourage the
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staft to accomplish the work desired by paying for milestones actually
achieved. The key weakness of an output-based system is that it often pays
more for the process toward the desired outcome than for the outcome it-
self. The ultimate objective ends up being underemphasized. For example,
in the welfare-to-work reform efforts of the 1990s, we found that by the
time employment and training programs are paid for outputs such as
training, certification, resume preparation, and job interviews, only a small
percentage of the contract amount remains to reward the contractor for
actually placing clients in jobs, keeping them employed, or assisting them
up the employment ladder (Cohen and Eimicke 1999a; 1998; 1996a).

This leads us to outcome or impact measures. Performance measure-
ment experts are seeking to tie input and output measures to more mean-
ingful program impacts and goal achievement (Eisenberg 2003; Kaestner,
Korenman, and O’'Neill 2003). For example, the performance of a police
department is not best measured by the number of officers on the payroll
(input), how many people are arrested (output), or even the reduction in
the overall crime rate (output), but rather by how safe people feel and how
safe they actually are (outcome). In New York City, a private think tank
has constructed a “Quality of Life” index to measure the overall perfor-
mance of its hometown city government (McMahon 2003).

An initial review might lead to the conclusion that properly designed
outcome indicators are all a good performance management system re-
quires. In practice, outcome measures have significant weaknesses. First,
outcome data is usually the most difficult to identify and expensive to col-
lect. H. George Frederickson argues that because performance measures
are quantitative representations of some reality, they are necessarily never
as neutral and objective as they are presented (2000). Rather, program
supporters will use the same measures as program critics to come up with
diametrically opposite conclusions regarding the efficacy of the initiative.
In Washington, D.C., then mayor Anthony Williams initiated an extensive
system of agency scorecards that even cynics agreed produced positive re-
sults. However, with persistent problems such as unsafe streets, high ho-
micide rates, and poorly performing schools, critics questioned the im-
portance of the scorecard improvements (Scott 2002).

Second, outcomes are ongoing and the long-term impacts, both posi-
tive and negative, often do not evolve quickly. So, while in theory outcome
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measures are supposed to measure long-term impact, annual budget
cycles and biennial elections often lead to short-term definitions of the
long term. Third, it is often difficult, if not impossible, to determine the
independent effect of a program or government activity on a particular
outcome (Eisenberg 2003). To compare the performance of government
service providers with nongovernment service providers, common met-
rics can be helpful, but it is important that managers do not simply imple-
ment the same performance measurement system when they contract.
Fourth, even outcome measures fail to answer the question of maximum
potential—“How well are we doing? Compared to what?” Some sort of
comparative benchmarking exercise is required to assess how well a pro-
gram or organization is performing compared to other entities doing sim-
ilar work (Morley, Bryant, and Hatry 2001).

Finally, in the early 1990s, creators of the so-called balanced scorecard
argued that existing performance management systems were far too lim-
ited and failed to adequately account for the need for continuous improve-
ment, innovation, and the needs and wants of customers (Kaplan 2002;
Kaplan and Norton 1996; 1992). The balanced scorecard sets goals and
measures from four perspectives—financial, internal business operations,
innovation and learning, and customers. The challenge for managers is
how to create a set of measures that is comprehensive and still limited
enough to focus the organization on what is most important. In the case
of government performance management, politics is often about which
program goals are most important. Also, while most of the work of gov-
ernment resembles private organizations, some of the work of government
is unique. In these instances, innovation and customer needs may very
well be less important than accountability and transparency. In these cases,
appropriate performance measurement is deliberately skewed and unbal-
anced. Still, the function of performance management remains the same:
What are we trying to do, and are we succeeding in doing it?

Conclusions

What is striking about contemporary program management is the degree
to which computer-based information systems are now fully integrated
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into organizational standard operating procedures. Even paper forms
are now e-mailed, and the use of standard spreadsheets that are easily
downloaded into off-the-shelf data systems has significantly reduced the
costs of collecting, reporting, and analyzing data. Performance data is
now routinely and rapidly collected from vendors and, when connected
to a tangible reward system, is considered a central tool of contract
management.

Performance is measured, and incentives are beginning to be based on
the reports of performance. In the case of community-based, nonprofit
organizations, the issue of staff capacity and resources used limits the abil-
ity of government to require participation in a particular electronic per-
formance measurement system. Today, those limits have virtually disap-
peared in even the smallest nonprofit organizations.

As the technology of personal computers, networked both locally and
through the Internet, expanded throughout society, ease of access to these
systems made their use more commonplace. It is increasingly easy to con-
struct performance measurement systems that connect and track the ac-
complishment of all the organizations involved in implementing a partic-
ular program. This in turn has increased the tendency for organizational
networks to be constructed to deliver services such as parks and homeless
services in New York City.

While the cost of information and communication is coming down, the
organizational imperatives that make interorganizational communication
difficult remain. While even the smallest nonprofit contractor can partici-
pate in a performance measurement system, they must be convinced to do
so. This requires a system that provides them with benefits as well as costs
and a contract that pays for and requires participation. In sum, if contract
work is to be managed by government, a carefully thought through, well-
designed, and audited system must be developed to measure contractor
performance.

At this point we have identified and discussed the ethical, accountabil-
ity, and management challenges created by government’s growing ten-
dency to outsource. To illustrate these challenges and further clarify a set
of central concepts, we turn now to a set of case studies of government
contracting.
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Chapter 9

When Not to Contract
The U.S. Military and Iraq

UNDER WHAT conditions is the task best performed directly by your
own organization? When should you develop the capacity in-house in-
stead of purchasing it from another organization? The war in Iraq is the
most contracted-out war in world history. It is clear that overcontracting
was one of a number of strategic errors in this war. While some contract-
ing is typical in military operations, it is the amount of contracting that is
the issue here.

There are, of course, many other examples of contracted efforts that do
not succeed and are replaced by development of in-house capacity. This
book will review two cases of failed contracting with the aim of develop-
ing a deeper understanding of the factors that cause such failure. Our ob-
jective is not to argue against contracting, but to enhance our understand-
ing of the factors that limit it.

Contracting for the War in Iraq

The use of contractors in combat raises a variety of issues related to demo-
cratic accountability. First, if their conduct does not adhere to military rules
and priorities, they are not subject to military discipline. The need for strict
adherence to orders from a chain of command is obviously more important
for military and police officials who are authorized to take a person’s free-
dom or even his or her life. In a democratic system, the need for such strict
accountability is profound and absolutely necessary if the values of liberty
and self-determination are to be preserved while security is maintained.
The modern American military has a set of contracts to provide private
sector support services for all manner of operational logistics. Food
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services, communications, transportation, supplies, and even “security”
are provided under contract to private firms. The size and scope of these
contracts were indicated in a statement before Congress in June 2004 by
William Reed, director of the Defense Contract Audit Agency (DCAA).
As Reed reported at the time, “DCAA currently is responsible for provid-
ing Irag-related contract audit services to both DOD and other Govern-
ment organizations at 56 contractors holding more than 80 prime con-
tracts with contract ceiling amounts of $34.6 billion and funding to date
under those contracts of about $12.4 billion” (Reed 2004, 1). Several of
those contracts were issued to Halliburton subsidiary Kellogg Brown &
Root (KBR). Reed noted that “KBR has been awarded Iraq reconstruction
contracts with ceilings totaling more than $18 billion under two major
programs: Logistics Civil Augmentation Program (LOGCAP III) for $10
billion; and Restore Iraqi Oil (RIO) for $8.2 billion” (2004, 2). The scope of
this work was so extensive that the DOD had established an extensive
audit organization exclusively for Iraq. Reed testified, “To carry out the
extensive and time-sensitive audit requirements, DCAA has implemented
new planning and coordination procedures to effectively integrate audit
work between the new Iraq Branch Office, opened in May 2003, and more
than 50 DCAA CONUS Audit Offices with cognizance of companies per-
forming contracts in Iraq. The Iraq Branch Office itself now has 22 audi-
tors, and will increase to 28 auditors by the end of June. ... During the
first 8 months of FY2004, DCAA has issued 285 audit reports related to
Iraq reconstruction contracts” (2004, 1).

Most of the contracted functions identified in these audits were stan-
dard and fairly prosaic support services, but some were not. Reed testified
about the activities of one contractor, CACI, and observed,

DCAA is expanding its audit coverage at CACI based on recent dis-
closure of additional contracts awarded to the Company. Since Au-
gust of 2003, the Army has awarded 11 task orders under a GSA Sup-
ply Contract for Information Technology services for interrogation
and intelligence gathering effort in Iraq. At least three of those tasks
related to interrogation of Iraqi prisoners. Billed costs as of March
2004 under these task orders is $12.7 million, with a total funded
contract value in excess of $60 million. DCAA is reviewing the poten-
tial misuse by CACI of the GSA schedule contract on this Depart-
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ment of Interior contract that is funded by the Army, since “interro-
gator” type effort is not a function provided by CACI in their GSA
schedule. (2004, 4)

The abuse of prisoners in the Abu Ghraib prison by contractor personnel
was one of the issues that alerted the media to the unprecedented con-
tracted effort underway in Iraq. Contracting with these organizations con-
tinues in Iraq, with four contracts totaling over $48 million to CACI and
$4.5 billion in three contracts to KBR for fiscal year 2005 (Department of
Defense 2005a).

Peter Singer of the Brookings Institution has written the definitive work
on this new method of performing military tasks in Corporate Warriors:
The Rise of the Privatized Military Industry (2003). Singer details the firms
and services provided by this industry and discusses the management and
political implications of outsourcing. More recently he focused his atten-
tion on the specific issue of contracting in Iraq. In “Warriors for Hire in
Iraq,” he discusses the use of this new form of military contractor in Iraq:

Known as “private military firms” (PMFs), they range from small
companies that provide teams of commandos for hire to large corpo-
rations that run military supply chains. This new military industry
encompasses hundreds of companies, thousands of employees, and
billions of revenue dollars. In Irag, they’re also accounting for a grow-
ing share of the force and the casualties. There are 15,000 private per-
sonnel carrying out mission-critical military roles, and they have suf-
fered at least 30 to 50 killed in action. ... The Bush administration
was unwilling to enlist serious assistance from the United Nations or
from most of our NATO allies, but thanks to the PMFs that employ
private soldiers of more than 30 nationalities, it has been able to as-
semble an international coalition of sorts in Iraq. But it is more a “co-
alition of the billing” than of the “willing” Indeed, there are more pri-
vate military contractors on the ground in Iraq than troops from any
one ally, including Britain. One single company, Global Risks, has a
reported 1,100 employees in Iraq, including 500 Nepalese Ghurka
troops and 500 Fijian soldiers, ranking it sixth among troop donors
(2004a).

Singer discusses the increased use of contractors in combat but also notes
that elected officials and even senior Pentagon officials are either ignorant
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of the nature of the contractor role or in “denial” about it. The visibility of
the private effort is not enhanced when casualties of the Iraq war are
discussed in the media; only military personnel are listed, not those casu-
alties suffered by private contractors supporting military operations. Fur-
ther, there are clear costs associated with contracting that were not consid-
ered when the decision to contract was made. The loss of institutional
memory and the idea that government soldiers are more committed to the
“cause” could lead us to conclude that they will be more efficient in per-
forming their duties in Iraq. Contracting, therefore, will not result in cost
savings, but will replace highly motivated government soldiers with pri-
vate contractors who have a motivation which may not be the “cause” for
which the country is fighting.

Contracting Reconstruction

Another major use of contracting in Iraq has been rebuilding infrastruc-
ture destroyed by the war. In some ways the mistakes we see here are no
different than those that characterized the federal governments post-
Katrina reconstruction. What makes this different is that reconstruction is
being undertaken while fighting continues. It is difficult to gauge the im-
pact of the fighting on the efficiency and effectiveness of contracted recon-
struction efforts. Continued fighting provides contractors with an all-
purpose explanation for any mistakes made or resources wasted during
reconstruction.

A major New York Times investigative piece in April 2006 analyzed con-
tractor performance in rebuilding Iraq’s oil infrastructure. The article fo-
cused on a project designed to allow an oil pipeline to cross the Tigris
River. According to the article, experts believed the project was technically
unsound:

The project, called the Fatah pipeline crossing, had been a critical ele-
ment of a $2.4 billion no-bid reconstruction contract that a Halliburton
subsidiary had won from the Army in 2003. The spot where about 15
pipelines crossed the Tigris had been the main link between Irag’s rich
northern oil fields and the export terminals and refineries that could
generate much-needed gasoline, heating fuel and revenue for Iraqis.
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For all those reasons, the project’s demise would seriously damage
the American-led effort to restore Iraq’s oil system and enable the
country to pay for its own reconstruction. Exactly what portion of
Iraq’s lost oil revenue can be attributed to one failed project, no mat-
ter how critical, is impossible to calculate. But the pipeline at Al Fatah
has a wider significance as a metaphor for the entire $45 billion re-
building effort in Iraq. Although the failures of that effort are rou-
tinely attributed to insurgent attacks, an examination of this project
shows that troubled decision making and execution have played
equally important roles (Glanz 2006).

The Corps of Engineers had difficulty managing the contractor. While its
technical staff and the inspector general of Iraq reconstruction questioned
the feasibility of the project, it proceeded anyway. According to Glanz,
“[t]he Fatah project went ahead despite warnings from experts that it
could not succeed because the underground terrain was shattered and un-
stable. It continued chewing up astonishing amounts of cash when the
predicted problems bogged the work down, with a contract that allowed
crews to charge as much as $100,000 a day as they waited on standby. The
company in charge engaged in what some American officials saw as a self-
serving attempt to limit communications with the government until all
the money was gone” (Glanz 2006).

One issue in reconstruction contracting relates to the environment
within which accountability must be established. Normal reporting and
financial control systems are difficult to implement amidst the chaos and
dangers of war. The work itself may be interrupted by fighting, as might
deliveries of supplies. When the project involves construction, sabotage
can destroy work before the project is completed. All these factors make
accountability difficult even when the contractor is honest.

Despite all the difficulties that have come from ongoing fighting in Iraq,
several questions have been raised about the “success” of reconstruction
projects that have been completed. According to a report in the New York
Times in April 2007, “inspectors for a federal oversight agency have found
that in a sampling of eight projects that the United States had declared
successes, seven were no longer operating as designed because of plumb-
ing and electrical failures, lack of proper maintenance, apparent looting
and expensive equipment that lay idle” The claims of success for projects
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that have serious problems could be construed as evidence of the political
nature of the contracting process in Iraq.

A difficulty of a war like Iraq is that the conditions of war are less clear-
cut than in more traditional conflicts between sovereign nations. Recon-
struction is needed to demonstrate that “normalcy” has been re-established.
However, since the mode of war tends to be terrorist and insurgent violence
rather than combat between armed forces, it is difficult for contractors in-
volved in reconstruction to do so in areas free of violence. This in turn
subjects these private organizations to the same conditions that contrac-
tors face when directly supporting the work of the armed forces, which re-
sults in the same issues of accountability and exposure to hazards faced by
these other contractors.

To summarize, we see three types of contracting related to the war in
Iraq. The first is the traditional military support and logistics that seem to
be part of the “head-count”driven trend of contracting throughout the
federal government. The amount of this contracted support is quite high
but not without precedent. The second type of contracting and what is
new, or at least newly discovered, is the use of contractors in combat roles.
Whereas a certain amount of contracting is clearly needed in any military
situation, the extent of contracting and the use of contractors in combat
strike us as examples of practices that should be avoided. The third type of
contracting relates to the rebuilding effort.

The decision to contract logistics and even military actions was a highly
constrained make-or-buy decision. Political factors made it necessary to
present the smallest possible military force for public consumption. This is
not a phenomenon new to government, although it did come later to the
military than to the civilian agencies. After the expansion of the federal
government in the 1960s to fight the war on poverty and the war in Viet-
nam, government staff growth was halted while government contract
funding continued to expand along with the nation’s population and fed-
eral budget. Elected officials felt that if the number of full-time employees
did not grow, then government did not grow. Paul C. Light has written the
definitive work on this phenomenon in The True Size of Government
(1999), and Cohen experienced this directly in two instances in the 1980s.
In the Superfund program, as a relatively junior GS-13 employee, he had
access to hundreds of thousands of contractor dollars and what was essen-
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tially a staft of about six or seven people in a D.C.-based consulting firm.
Later, as a consultant to the Department of Energy’s (DOE) nuclear waste
program, he was part of a 150-person contractor team that reported to a
DOE office of fewer than ten people.

The work done by these contractors could have easily been done by
government employees, but the political pressure to keep the head count
down and the relative ease of hiring nongovernment workers made it nec-
essary to use contractors. This seems to be the case here as well. In Viet-
nam, there were four to five support troops for every soldier on the front
engaged in combat. Of the 500,000 soldiers in Vietnam at the war’s peak, no
more than 150,000 were engaged in combat. This indicates that the scale of
the U.S. commitment in Iraq is similar (in order of magnitude) to the level
of commitment in Vietnam. This is a comparison that the Bush administra-
tion did not want to invite and with an official force deployment (or head
count) of less than 200,000, they could avoid these comparisons (at least
until the “quagmire” images reappeared). Although the violence in Iraq has
not diminished as of this writing, President Bush continues to keep the
number of active military personnel deployed in Iraq low with a total of
158,000 deployed as of March 19, 2008 (Fell 2008).

Contracting practices in Iraq raised a series of issues related to billing,
contractor oversight by the military, and what the General Accounting Of-
fice, now the Government Accountability Office (GAO), termed issuing
task orders for work that was “outside the contracts’ scope of work” (Walker
2004). Walker’s testimony dealt directly with the issue of maintaining suffi-
cient distinctive competence to manage contractor work. He observed that
“effective oversight of the diverse functions performed under the [Iraq]
contracts requires government personnel with knowledge and expertise in
these specific areas. DCMA [Defense Contract Management Agency] con-
tract administrators are contracting professionals, but many have limited
knowledge of field operations” (Walker 2004, 10). These contracting offi-
cials rely on the military field units to provide them with the knowledge of
operations needed to manage contractors. However, this expertise was fre-
quently lacking in Iraq, and contractors had very little real oversight.

In the case of dining services and transportation, the issue is one of
placing civilians in harm’s way—a duty that perhaps should be reserved
for military personnel who have been recruited or drafted to take those
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risks and trained to minimize them. According to a GAO report on the
rebuilding of Iraq, the security situation in Iraq had deteriorated to such a
degree by September 2003 that “[a]ll international organizations and con-
tractors, as well as Iraqis cooperating with the CPA [Coalition Provisional
Authority] were potential targets of deliberate, direct, and hostile attacks”
(United States General Accounting Office 2004, 46). As we know, these
attacks continued through 2004, 2005, 2006, and 2007. While an argument
can be made for contracting support services, the argument grows weaker
in combat situations and weaker still when the contractor is expected to
bear arms and participate in combat. While this is a relatively new issue in
need of further research and analysis, Peter Singer, the scholar who has
focused the most attention on this issue, concludes his analysis of military
contracting in Iraq by stating the following: “We should also take a step
back and examine the overall trend, rather than continue to breathlessly
outsource. Just because we can turn something over to the private market
does not always mean we should. Two basic questions must always be
asked before handing over any public function, most particularly to pri-
vate military firms: Is the function being privatized in symmetry with na-
tional security and the public interest? If so, how will this privatization
save money and promote efficiency?” (2004b)

For purposes of this analysis, even ignoring issues of cost and efficiency,
the larger issue of accountability is a clear indicator that these practices
should be avoided. How can a contractor be held accountable when it is
unclear who they are accountable to? Contractors in Iraq adhere to the
laws of their parent country, not the laws of Iraq, as declared in June 2004
by the Coalition Provisional Authority (Avant 2004, 24; Coalition Provi-
sional Authority 2004). Although the contractors are performing many
military duties, they are not subject to the Uniform Code of Military Jus-
tice because the war in Iraq was officially declared over in May of 2003
(Avant 2006, 338). The U.S. laws, which private contractors may be subject
to, are the Military Extraterritorial Jurisdiction Act and the Patriot Act,
but these laws are new and full of uncertainties (Avant 2006, 338-39). In a
broader view, private military contractors are hard to legally define under
international treaties. They cannot be defined as mercenaries under the
1989 UN Convention on Mercenaries; if they are captured by enemy forces
they are not likely to receive prisoner of war status, and they cannot be
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easily placed into the categories of combatants, noncombatants, and civil-
ians laid out by the Geneva Conventions (Avant 2004, 2006). Given such
status, it is difficult to hold these private contractors accountable for crimes
committed. The scandal at Abu Ghraib provides a clear example of this.
Although the military personnel who were involved with the abuse of
prisoners at Abu Ghraib have been charged and tried, the private contrac-
tors who participated in prisoner abuse have not been charged and their
companies deny any allegations.

Lessons

While there is precedent for some of the contracting that has been done in
Iraq, the outsourcing of private military contractors is clearly something
that should be avoided. Some of the contracts that were let may have been
awarded for political reasons, something we have recommended against.
The make-or-buy decision should be based upon a manager’s weighing of
cost and benefits and not constraints placed upon him or her by politi-
cians. Additionally, the importance of management control during war-
time is essential, and, as we have discussed, the management of contrac-
tors and through networks is not the same as internal management, and
communication can be difficult, two things that would be highly undesir-
able in a war zone.

A yellow pages test in this instance could possibly show a few contrac-
tors for the type of work being done in Iraq, but many of the contracts
awarded during Operation Iraqi Freedom had little competition, eroding
the financial benefits of contracting. Some of the largest contracts, includ-
ing sole-source contracts, have also been awarded to Halliburton, formerly
run by Vice President Cheney. As we have mentioned earlier, it would
have served the vice president well to recuse himself from the situation to
avoid even the appearance of favoritism. While we are certain that he
would argue that he had done so, the appearance of impropriety was still
overwhelming. What was needed was an overt and visible step that en-
sured that he was in no way involved in the contracting decision.

The contracting in Iraq has been the subject of many questions regard-
ing corruption and profiteering. Questions have been raised about whether



168  Chapter 9

the “best” contractors were selected for the job. The selection of contrac-
tors for work in Iraq should have been held in an open and transparent
way. Competition should have been required where feasible, and no-bid or
sole-source contracts should have been avoided. In situations where this
was not possible, contracting should have been avoided.

Our questions about the use of private military contractors extend to
the use of contractors for reconstruction as well. Unfinished, substandard,
and ill-conceived projects serve to highlight the failure of contractors to
complete the job. It is difficult to apportion blame for these failures among
contractor negligence, poor government oversight, or the obvious difficul-
ties of operating in a war zone. If the failure of contractors to deliver upon
their agreements was due to negligence and inability, fault lies not just
with the contractor but also with the contracting agency and its failure to
properly negotiate and manage the contract.

As we write this, Iraq is in the midst of an anti-American insurgency
and a full-blown civil war, creating a difficult environment for a contractor
to build infrastructure. Despite these conditions, transparency, honesty,
competition, and a proper cost-benefit analysis would have gone a long
way to prevent many of the problems seen in Iraq.

Conclusions

One hopes that the experience of cost overruns, corruption, and inade-
quate accountability will influence future contracting practices by the mil-
itary and the government. It is unlikely that the political dynamic leading
to a war with a smaller military and no draft will fade soon. There is little
question that the war in Iraq was characterized by overcontracting as well
as poor contract management practices. The key lesson is that the extent
of contractor effort and the management of contractor behavior must be
subject to at least as high a level of strategic analysis as any other military
activities. Democratic considerations must also be taken into account
when considering the use of private military contractors who have the
authority to take lives.
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When Contracting Really Works
Welfare-to-Work in Philadelphia

THE TRANSITIONAL Work Corporation is a nonprofit corporation
that was created to help welfare recipients comply with the time limits in-
corporated into the federal welfare reform legislation of the mid-1990s.
This chapter focuses its analysis of government contracting with a non-
profit organization that was designed to serve as a government contractor.
The nature of the Transitional Work Corporation and the challenges it
faces were shaped by the evolution of the welfare-to-work philosophy;, leg-
islation, and policy in Pennsylvania. The Commonwealth of Pennsylvania
enacted enabling legislation that reinforced the philosophy of work-first
for welfare recipients. In practical terms, this meant that current welfare
recipients had two years to find an average of twenty hours a week of work
or lose their welfare benefits.

In most states, the welfare-to-work funds were managed by state agen-
cies, and then Pennsylvania governor Tom Ridge decided that the Penn-
sylvania Department of Public Welfare (DPW) should manage his state’s
federal allocation and matching funds. The DPW therefore had to manage
the welfare-to-work grant program as well as the newly designed Tempo-
rary Assistance for Needy Families program (TANF), the successor to the
long-established AFDC program (Aid to Families with Dependent Chil-
dren). Since the federal law required that the grants go in part to local
workforce boards, the DPW would need to work with localities such as
Philadelphia in developing its program (Greenwald 2002, 3).

Work requirements presented a major new challenge for social services
departments across the country. Philadelphia faced a particularly difficult
assignment as more than half of the welfare population of Pennsylvania
lived in the city. There was virtually no private sector job growth in the
city, and the suburban job market could not be easily accessed through
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public transportation. Among the cities with the largest public assistance
population at the time—New York, Chicago, Detroit, and Philadelphia—
Philadelphia was the only one with negative overall job growth (Hughes
1996). Finally, Pennsylvania did not have a long history of experimenta-
tion in the field of welfare-to-work. The new federal and state require-
ments initially overwhelmed and confused both recipients and the city’s
welfare department workers.

The situation was complicated by a basic philosophical disagreement
between the city and the Commonwealth of Pennsylvania. The common-
wealth took a strong stance: work means real employment in paying jobs,
primarily in the private sector. The strong economy across most of Penn-
sylvania led state officials to believe their firm stance was reasonable and
could be achieved.

In Philadelphia, the economy was not nearly as strong as the rest of the
state, and there were many welfare recipients to place. City officials and so-
cial service advocates favored a broader definition of work activities to meet
the twenty-hour requirement, including work readiness training, basic ed-
ucation, job search, and supported work opportunities. By the spring of
1997, the city and the commonwealth discussions were stalemated.

A new and creative idea helped break the stalemate. Mark Alan Hughes,
vice president of a Philadelphia-based, innovative nonprofit called Public/
Private Ventures, wrote an op-ed for the major local newspaper, The Phila-
delphia Inquirer. Hughes proposed that the city and commonwealth create
a transitional jobs program to meet the federal works requirement. Hughes
argued that this approach was superior because it would enable recipients
to meet work requirement and also remain eligible for TANF benefits,
participants would end up with more income at the end of the month,
participants would be eligible for the Earned Income Tax Credit (EITC),
and working would enable participants to build a work history and con-
tacts to help obtain a permanent job (Hughes 1997).

Under the Hughes plan, a nonprofit organization would be created to de-
velop transitional job opportunities in nonprofit and government agencies.
Willing participants would be placed in these six-month, transitional jobs.
Welfare grants would be channeled through the nonprofit job developer
who would convert the grant into a wage. These transitioning welfare recip-
ients would thereby become paid employees of the nonprofit organization
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that placed them in the transitional job. At the same time, Philadelphia
mayor (and subsequent Pennsylvania governor) Ed Rendell and his staff
concluded that the transitional work option could work for Philadelphia.

Donald Kimelman, manager of the Venture Fund at the Pew Charitable
Trusts, read the Hughes op-ed and decided to invite Hughes and state and
city officials to a meeting. The trusts are a major force in social policy na-
tionally and command substantial respect in their Philadelphia home-
town. City officials believed the transitional work mechanism would help
recipients meet federal work requirements in a difficult local economy
(Greenwald 2002, 3).

Kimelman was able to engage commonwealth DPW secretary Feather O.
Houston in developing the plan. The fund wanted to test new ideas that
would help welfare recipients meet the requirements of the new federal
welfare law. While months of negotiations followed, all key players were
now involved, a program known as Philadelphia@Work would soon
emerge, and a nonprofit agency that was to be called the Transitional Work
Corporation (TWC) would be created to carry out its objectives.

The trusts provided a planning grant to support the ongoing discus-
sions and program development. As important, the trusts served as an
honest broker and nudge. Government officials and advocates came to rely
on the trusts as a force for results that also respected the positions of all
sides involved in the negotiations. In the end, the federal, state, and city
governments would provide most of the funds for participant salaries,
benefits, and training. The trusts would provide substantial support for the
administrative structure of the new nonprofit managing entity as well as
support for innovation and expansion. Without the good faith cooperation
of all three key stakeholders, the TWC would not have been possible.

The TWC Experiment Begins

In September 1998, the TWC opened for business. As part of the complex
negotiations that led to its creation, TWC was founded to operate a pro-
gram called Philadelphia@Work. The program design sought to strike a
balance between work experience, skill building, and support services.
Richard Greenwald, head of the TWC, characterizes the organization’s
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philosophy as “everyone should work. But you cannot expect self-sufficiency
for all participants. The clear message is that you learn to work by work-
ing. At the same time, people who have never worked, and who have chil-
dren and a wide range of problems cannot succeed without support dur-
ing a transitional stage” (Greenwald 2006).

TWC competes with other city- and commonwealth-funded welfare-
to-work providers, faith-based providers, for-profit employment agen-
cies, and direct recruitment by employers for participants. To recruit par-
ticipants, TWC advertises in local newspapers, seeks positive news
coverage in the local media, partners with community-based organiza-
tions and faith-based organizations, and benefits from positive word-of-
mouth endorsements from alumni now working full-time in jobs with
benefits. Many participants come to TWC after failing with competing
providers.

The Philadelphia@Work program planning group correctly anticipated
that the clients TWC would serve face multiple obstacles to work, includ-
ing criminal records, domestic violence, substance abuse, mental health
issues, lack of experience with workplace expectations, inadequate child
care, and spotty work histories. TWC clients have little or no work experi-
ence, and few have high school diplomas. The majority of TWC partici-
pants are at a fifth-grade math level and a sixth-grade reading level, but
the range is from below first grade to above twelfth grade. Many clients
lack the fundamental hard or soft skills needed to perform a basic job
search. Those who have been successful in finding work in the past have
trouble with long-term job tenure, moving from job to job frequently
(Greenwald 2002, 5).

Most clients have failed to complete at least three other welfare-to-work
programs. After failing in so many other programs, many new clients lack
confidence that any program will lead to success in the job market. These
individuals need intensive career counseling to ensure job retention and
advancement. To address the comprehensive needs of these clients, TWC
follows three core principles:

« put clients on payroll the first day they enroll and place them in tran-
sitional jobs so they can build a work history, get a job reference, and
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take advantage of all the benefits that come with receiving a paycheck
instead of a welfare check;

« train and support people during the work experience so they become
more marketable to employers and have a better chance of retaining a
job than before they came to TWC;

« help place people in unsubsidized jobs and support them in those jobs
so they stay employed.

From the beginning, TWC focused on the long-term effects of their
program on the participants’ ability to retain a job and stay attached to the
labor market. TWC structures a more active engagement in real work that
provides workers with marketable skills. Tailored professional develop-
ment training, job placement services, and retention services enhance
paid work experience. TWC implements this model through the two main
components of Philadelphia@Work—orientation and employment.

An orientation team prepares new clients for a transitional job, starting
with the identification of (and plan for overcoming) any barriers to em-
ployment. Facilitators build a relationship with participants and find ways
to motivate and encourage them to stick with the program. Many clients
emphasize that they feel supported and motivated to stay in this program;
they realize the people and the services at TWC are different from many
of the other programs that they failed to complete. Using this relationship-
based model throughout the program, clients are more willing to disclose
information about issues they might be dealing with that are obstacles to
job retention. During this time clients:

« attend twenty-five hours of orientation for two full weeks;

« are paid $5.15 per hour by TWC and receive a wage subsidy (equal to
half of the welfare check they were getting) from DPW;

« receive child-care and transportation subsidies from DPW;

« develop many skills including interviewing, resume writing, and pro-
fessional etiquette;

« interview for and are placed in a transitional job at a nonprofit orga-
nization or government agency.
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After orientation comes transitional and finally permanent employment.
During the transitional phase clients learn how to work by actually work-
ing. To that end, all participants:

« work for twenty-five hours each week—TWC is the employer of rec-
ord and pays each client $5.15 per hour;

« attend ten hours per week of professional development training at
TWCG;

« are mentored by a work partner at their work site;

o are eligible for child-care and transportation subsidies for up to six
months;

« receive support from the entire in-house TWC employment team.

Participants interview for transitional jobs requiring twenty-five hours per
week. Usually entry-level positions in city government or nonprofit offices
in Philadelphia, these jobs are similar to paid internships. Transitional po-
sitions provide participants with the hands-on work experience they lack,
eliminating one barrier to their future employment. Participants are given
site mentors and TWC staff to help them build their work history and de-
velop a track record.

Comprehensive professional development is an integral part of the pro-
gram. This training focuses on employment goals and career advancement
in health care, hospitality, professional services, child care, or data-intensive
careers. All clients receive basic reading, math, English, and computer
training based upon their skill level. After assessing the unique needs of
each individual, career advisors work one-on-one with clients to develop
an Employment Development and Retention Plan (EDRP) that outlines
employment and career goals. While each person’s transitional training
schedule is designed to fit his or her educational and professional needs,
every client is encouraged to pursue a GED.

To help participants take the next step toward permanent employment,
TWC employs a sales team to match qualified participants to unsubsi-
dized employment and local employers. TWC serves entry-level employ-
ees through the region and a secondary human resources office for all of
its unsubsidized employers, following each placement to ensure that both
the participant and employer are satisfied.
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The sales staff begins work with participants about four months into the
transitional employment phase by assessing each one’s skills and interests.
TWC sales staff members have built relationships with employers, en-
abling them to provide participants with “live” job leads in for-profit,
nonprofit, and government organizations in the Greater Philadelphia re-
gion. At the same time, the sales representatives encourage clients to take
ownership of their own job search.

After placement in a “permanent” job, TWC continues to support their
“graduates” for up to six months. These graduates also continue to receive
transportation and child-care subsidies and are eligible to receive reten-
tion bonuses (a payment to reward ongoing employment) from TWC of
up to $800. It costs about $7,000 for TWC to take a participant from the
first day of orientation to placement in a market job. This is higher than
the less-comprehensive workfare programs, but few of those programs are
able to match TWC’s high job placement and retention rates.

From orientation through six months after placement in a market job,
TWC helps its participants overcome the substantial obstacles they face
to self-sufficiency. They help with transportation subsidies, child-care
subsidies, clothing allowances and used but serviceable professional at-
tire, income tax and EITC filing assistance, and school books for their
children.

Growing Pains—The Contract Creates Challenges

A great deal of thought and discussion among a wide array of experts and
policymakers went into the development of the TWC model. It was ini-
tially conceived of as a three-year experiment. The early outcomes sub-
stantially exceeded the expectations of the board and the senior staff, as
well as those of many outside observers. Yet, after only nine months of op-
eration, TWC leadership was already convinced that the organization’s
operating model could be improved.

Beginning in the summer of 1999, TWC conducted the first in a series of
annual retreats. TWC retreats involve every staff member in both the plan-
ning and the event itself. Retreats include sessions to build spirit and unity
and are designed to focus the organization on key issues for improvement.
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In 1999, the issue was communication. TWC was a huge effort, developing
on the fly, with little time to build consensus or keep everyone informed.
The consequences included feelings of exclusion and lack of respect. Also,
not everyone was carrying out the organization’s standard operating proce-
dures. Therefore, the first retreat sought to find better ways to communicate
management policies throughout the organization and to communicate
back what TWC staff members learned on the front lines. In what was to
become a TWC tradition, the retreat ended with a list of action items and
a strategy for implementation and follow-up.

The results seemed to meet most staff members” and participants’ ex-
pectations. TWC committed itself to a major upgrade of its computer,
telecommunications, and information processing systems. Overall, the
general view was that the retreat had been a complete success.

Next, TWC committed to greater staff involvement in policymaking.
Numerous committees were established. Some committees accomplished
the follow-up tasks from the retreat and were retired. Some committees
accomplished the retreat tasks and identified an ongoing mission and new
tasks. They continue to operate. Other committees did not attract suffi-
cient interest and were terminated. The option to create new committees
remains open should the need arise.

As 1999 came to an end, the TWC board, management, and staft were
able to celebrate a very successful first full year of operation. More than a
thousand participants were enrolled in the program. About 250 “gradu-
ates” had been placed in permanent jobs paying an average hourly wage in
excess of $7.00. TWC had become one of the largest transitional work
programs in the country. However, there were also areas where improve-
ments seemed possible.

Performance-Based Contract Leads to Management Issues

Prior to coming to TWC, Richard Greenwald had worked at America
Works, a for-profit employment agency for those with significant barriers to
employment. America Works was an early advocate of pay-for-performance
contracts. Greenwald saw firsthand the business advantage of getting paid
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for results rather than activities, for the customer, the employee, and the
bottom line of the organization, and he worked hard to make the TWC
contract performance based. By the end of TWC's first year, the perfor-
mance targets incorporated into the contract were already creating prob-
lems for the organization.

To ready participants for the world of work, TWC strictly enforces at-
tendance requirements, appropriate work behaviors at TWC and at the
transitional work sites, and a policy of no drugs or alcohol at work. As a
result, more than five hundred participants had to be terminated in the
first year for failure to meet attendance requirements, discipline issues, or
substance abuse. This strict enforcement policy led to participation rates
that were not sufficient for TWC to meet contractual targets for perma-
nent placements—that is, there were not enough candidates active in the
program to meet the job placement goals of the contract.

For 2000, the TWC board and senior management decided to focus on
improving communications between its departments and developing a
comprehensive yet manageable set of performance indicators. The plan
was to recruit more participants, inform them better, and build support
for the participant behavior requirements and thereby enable TWC to
meet the permanent placement requirements of the contract. TWC was
able to increase enrollments and permanent placements significantly in
2000, but advocates and outside forces (including TWC funding sources)
were pressuring TWC to do even better.

In part, TWC was the victim of its own success, and this is the challenge
of a performance-based contract. If you set the performance standards too
low, you can be paying vendors top dollar for less than their best work and
bonuses for what is really average performance. However, if you set the
bar too high, you can make excellent performance look bad and force
good contractors to drop out.

Government contract details are also subject to public disclosure. In
Philadelphia, there were other organizations with similar missions who
were jealous of the funding TWC received and the media attention it at-
tracted. These competitor agencies were quick to criticize TWC for any-
thing less than superior performance or any downturn in a measure of
workload or outcome.
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After much discussion, the senior staff at TWC decided to focus on
what they found meaningful to measure their own performance, includ-
ing but not limited to the targets incorporated into their contract:

« Enrollments—people who sign up for the program;

« Participants who successfully complete the program;

« Participants placed in permanent jobs;

« Participants that receive longevity bonuses for staying in their perma-
nent jobs.

A new performance management system was implemented that fea-
tured these four factors but also incorporated a large number of workload
indicators and progress measures designed to help everyone at TWC
assess their progress week by week and month by month. An inclusive
strategic planning process produced a three-tiered performance indicator
system—one set for the board, funding sources, interested observers, and
the media; a second, more detailed, set for senior management; and a
third set tailored to each division and focused on key aspects of their re-
sponsibilities in the overall TWC mission.

The new system had the desired impact. Performance improved. At the
same time, as a whole, the three-tiered system with dozens and dozens of
indicators was confusing, labor intensive, and time consuming to main-
tain and use.

Key indicators for 2000 were substantially better than for 1999. Enroll-
ments were up by more than 300, totaling more than 1,500. Permanent
placements more than doubled. Average hourly wages were up from an
average of $7.11 in 1999 to $7.24 in 2000. The retention rate for permanent
placements exceeded 70 percent.

Raising the Bar—What’s Good and Not So Good about
Pay for Performance Contracts

As 2001 began, TWC was becoming known as an effective program. Rep-
resentatives from governments and nonprofit organizations from all over
the United States were visiting TWC and asking for technical assistance
and even requesting TWC to set up shop in their community. TWC had
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assisted hundreds of inexperienced, long-term welfare recipients to move
into private sector, market wage jobs within a year of entering the TWC
system. Despite this initial success, the organization’s leadership thought
improvements were needed.

The most substantial challenge faced by the corporation was its inability
to succeed with the more difficult and less willing participants. Senior
management and the board moved aggressively to involve outside observ-
ers, consultants, evaluators, critics, and other providers to assess the effec-
tiveness of its programs. The contract treats all placements equally even
though the successful placement of “hard to place” participants is gener-
ally more difficult and expensive for the contractor and probably of greater
benefit to society.

This commitment to focus on the harder to place was compromised
when management noted a substantial dip in permanent placements. If
that trend continued, TWC would not meet its placement goals for 2001. In
addition, some staff members were not being held accountable for their
performance by management, lowering key indicators and seriously affect-
ing the morale of others working well above management’s expectations.

As TWC grew, the departments became separate and competitive rather
than integrated and cooperative. Placements were dropping because par-
ticipants were falling between the cracks of departments. Organizational
units drifted apart; orientation, transitional placement, professional devel-
opment training, and placement had become separate and independent ac-
tivities. The transitional placement division might view a participant as an
outstanding candidate for permanent placement while the training division
was ready to expel the person for failure to attend class. No one group took
full responsibility for a participant, and few people in the organization
knew what was happening with a participant unless they were in direct
contact. These problems were exacerbated by the rapid growth in the size
of the TWC staft combined with the normal amount of staft turnover.

In response, a new structure was put into place with the following
characteristics:

o The elimination of most existing departments of TWC and the re-
structuring of the organization into functional, task-based teams, em-
phasizing the performance targets in the contract.
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« Refocusing the central program of the organization on two major
functions—orientation and employment, also reflecting the two key
performance indicators in the contract (participation and placement).

« Restructuring of the employment function into multidisciplinary teams
that serve the same group of participants throughout their career at
TWC.

o Better communication and more emphasis on the need to reach and
exceed performance targets, particularly job placements.

« Enhancing the governmental and community relations activities of
TWC so that the organization receives more public funds for longer
periods and so that the organization achieves a more positive image in
the inner-city community of competing and complementary nonprofit
companies.

« Expanding the activities of TWC to encompass a program to include
participants with limited English proficiency and to focus more in-
tently on activities to ensure retention and advancement in the partic-
ipants’ permanent jobs.

« Redesigning the physical space, creating an open, bullpen design with
low partitions and placing team members in close proximity to each
other.

Everyone in the organization became a member of a team. Each team
focused on an important function of the organization: senior manage-
ment, finance and administration, orientation, retention services, or em-
ployment. The orientation and employment teams were focused directly
on participants.

The largest unit was the employment division, and it was organized
into five teams, known as pods. Each pod took full responsibility for ap-
proximately 100 participants during their entire time with TWC until
they were placed or separated. Each pod included career advisors, reten-
tion specialists, a sales representative, a job match coordinator, and fa-
cilitators. This structure provided a one-stop, full-service environment
for the participant and a comprehensive picture of the participant for
the multiple service specialists at TWC attempting to assist those
participants.
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Contract-Driven, Measurable Success

From the time that the first clients were enrolled in the fall of 1998 until
June 2006, 15,853 participants entered the program. More than 95 per-
cent completed the transitional employment program, and more than 50
percent were hired in market-rate jobs. The average wage was $7.50 an
hour for thirty-five hours, and more than 68 percent had benefits within
the first year of employment. Nearly 45 percent were still employed six
months later. This performance should be viewed in context. Nearly 37
percent of those enrolled at TWC did not have high school diplomas, and
nearly 25 percent had criminal records. Compared to remaining on
Temporary Assistance for Needy Families (TANF), the net savings to the
state for those participating in the TWC was more than $6.4 million per
class.

Unlike workfare, transitional work enables workers to pay into Social
Security and take advantage of the Earned Income Tax Credit (EITC).
Transitional work enables participants to gain work experience and obtain
professional references while receiving support services such as child-care
and transportation subsidies. Independent evaluations of transitional jobs
programs have found that these programs significantly improve the em-
ployment rate of the participants compared with other options such as job
search, pre-employment training, and workfare (Klawitter 2001). Other
studies support the conclusion that hard-to-serve participants need the
flexibility, supportive services, and balance of work and training that pro-
grams such as the TWC provide (Kirby et al. 2002).

These are all good results, and the contract with the local government
authority in Philadelphia helped drive these outcomes. At the same time,
it also forced TWC to focus on permanent employment and on those par-
ticipants that had a reasonable chance of moving into permanent employ-
ment as quickly as possible, certainly within the one-year term of its con-
tract (which was renegotiated annually). Inevitably, the transitional work
phase received less emphasis over time, and those participants that could
make slow progress through the transitional phase received less and less
attention. The good and the bad of performance-based contracts is that
you get what you pay for.
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A Contract Document Focused on Accountability

The funds that supported TWC came primarily through a contract
with the Philadelphia Workforce Development Corporation (PWDC), a
quasi-governmental entity, nominally controlled by the mayor of the City
of Philadelphia but directed by an independent board of prominent citi-
zens from the community. The PWDC is similar to the private industry
councils and workforce investment boards created across the country to
run job training and placement programs funded by the U.S. Department
of Labor. As previously discussed, TWC was created to operate a program
called Philadelphia@Work. The PWDC receives the federal and state funds
allocated for welfare-to-work initiatives and then contracts with TWC to
operate Philadelphia@Work.

The PWDC entered into a series of one-year contracts with TWC that
provided a mixture of cost reimbursement and performance-based pay-
ments. An annual contract without an option to renew under similar
terms kept the contractor under tight control. However, it also made it dif-
ficult for the contractor to develop long-term plans and retain good em-
ployees. This was particularly true in this case, when the contract terms
were not finalized until well into the first or second quarter of the contract
year. That is, TWC did not know the final contract goals until three or
more months of the one-year contract term had passed.

The TWC contract for 2005-2006 was representative (Philadelphia
Workforce Development Corporation 2005). The maximum compensa-
tion due to TWC was $9,500,000. PWDC reimbursed TWC for 100 per-
cent of the cost of paid work experience, client fringe benefits, supportive
service, and incentive payments made directly to clients—a total of
$1,732,500. The rest of the contract was divided into cost reimbursement
(60 percent, or $4,270,800) and performance (40 percent, or $2,847,200).

The performance portion was then subdivided into three categories—a
successful completion payment (50 percent, or $1,423,600), a placement
payment (30 percent, or $854,160), and a six-month retention payment (20
percent, or $569,440). To earn these performance payments, TWC needed
to enroll 1,500 participants. For TWC to earn the full successful comple-
tion payment, 85 percent of those enrolled had to meet minimum atten-
dance at transitional worksites, achieve satisfactory or better performance
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as determined by their career advisor and the workplace partner, and com-
plete the state-mandated Employment Development Retention Plan.

The full job placement payment was earned if 70 percent of those
achieving successful completion obtained twenty hours per week of per-
manent unsubsidized employment or thirty hours per week of subsidized
employment with an average wage of $7.00 per hour with health benefits.
The job retention payment was earned when 65 percent of the job place-
ments maintained employment for six months.

In the scope of services, the contract specified that TWC would train
work partners (employers) to provide participants with a quality work ex-
perience. The contract also specified that work partners would serve as
on-site supervisors and mentors for participants and would sign off on all
participant time sheets. It also permitted TWC to compensate work part-
ners “to encourage their continued support of the P@W participant for as
long as the participant is on the work site” (Philadelphia Workforce Devel-
opment Corporation 2005, Scope of Services). Finally, TWC was directed
to design and deliver orientation and regular follow-up sessions to ensure
that work partners demonstrated effective methods for developing the
skills and enhancing the proper work attitudes and behaviors of their
participants.

The contract also pays TWC to establish relationships with private busi-
nesses so they can place and help retain participants in unsubsidized jobs.
To achieve these objectives, the contract stated that TWC career advisors
“will help the participant to maximize childcare and transportation sup-
ports and will make referrals to any other support services that are appro-
priate” (Philadelphia Workforce Development Corporation 2005, Scope of
Services).

Section one of the contract stated, “Nothing in this Agreement shall be
construed to create a partnership or joint venture between the Philadel-
phia Workforce Development Corporation and Contractor” (Philadelphia
Workforce Development Corporation 2005, 1). The Philadelphia Work-
force Development Corporation may not consider its relationship with
TWC a partnership, but it clearly required TWC to develop an extensive,
ongoing network of for-profit and nonprofit employers, social service pro-
viders, and governmental agencies to successfully implement its contract
and earn the incentives for job placement and retention. During its first
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eight years of operation, TWC established strong ties with a wide array
of transitional employers who supervise multiple participants on a regu-
lar basis. Some of the largest and longest lasting transitional employers
include the Academy of Natural Science; the City of Philadelphia’s Depart-
ment of License and Inspection, Department of Health, and Department
of Records; Drexel University; the First Judicial District; the Free Library
of Philadelphia; Jefferson Hospital; Philadelphia Corporation for the
Aging; TWC itself; and the YMCA.

TWC was able to place multiple “graduates” in a wide range of perma-
nent jobs with major employers at wage rates often well above the mini-
mum wage, with full benefits. Organizations that provided permanent
employment included the City Department of Public Health, Prudential
Insurance, Avis Rent a Car, Wachovia Bank, Hilton Hotels, the IRS, Kelly
Services, Mercy Hospital, the City Department of License and Inspection,
the First Judicial District, H&R Block, Aramark, Thomas Jefferson Hospi-
tal, and Edison High School. A number of transitional employers were
satisfied with their transitional placements and decided to hire them as
regular employees at the end of the transitional period. To achieve and
maintain these permanent placements, TWC worked with a regular group
of child-care agencies, the public transportation system, legal aid, the
courts, substance abuse agencies, and domestic violence service providers.

The Philadelphia Workforce Development Corporation can be seen as a
node in a network that extends back to the office of the mayor of Philadel-
phia, the Pennsylvania Department of Welfare, the governor’s office, and
the federal departments of Health and Human Services and Labor. The
Pew Charitable Trusts and Public/Private Ventures continue to play an
important role in the funding and shaping of the TWC model. This com-
plicated, multisector network has developed and improved its carefully
measured outcomes over eight years.

Conclusion
A key lesson of this case for contract management is that in many cases,

the contractor is not simply a neutral repository of government policy, but
in fact is a policymaker in its own right. The Transitional Work Corporation
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was certainly a government contractor, providing critical services to the
city of Philadelphia and the Commonwealth of Pennsylvania. However, it
was also an independent, mission-driven, nonprofit organization with
multiple sources of revenue. One source of its funds was a major grant
from the Pew Charitable Trusts. Pew is not simply a granting agency, but
a powerful force in the governing network that rules Pennsylvania. The
management techniques adopted by the contractor may very well have
been more sophisticated than those employed by the government agencies
they worked for.

The decision to outsource transitional work was ultimately made by
governments in Philadelphia and Pennsylvania, but it was a highly con-
strained make-or-buy decision. Government was not seen as a likely im-
plementer of a transitional work program. The program’s inception, fund-
ing, and political support were closely connected to the organizational
form that was developed. If the Transitional Work Corporation had not
had sound leadership, it might have failed when the first signs of difficulty
emerged. How can government identify excellent nonprofit leadership and
distinguish it from mediocre or even lower quality management? This is a
critical factor to be considered by the effective government contract man-
ager, but it is a difficult factor to assess.

The city embraced annual performance-based contracts because they
can be an effective way for government to hold vendors accountable. How-
ever, if the government contract managers are not thoroughly familiar
with the work of the contractor and do not actively engage the contractor
in developing the performance measures, they may end up emphasizing
the wrong measures, setting thresholds that are too high or too low, and
providing a lower value of service to the citizen/consumer. In the case of
TWC, the city did not discuss the performance measures with TWC in
advance, and the contracts were not finalized until several months into the
one-year term of the contract.

Paying for performance also raises other issues in the relationship be-
tween government and its contractor. The city of Philadelphia empha-
sized placement and retention in permanent jobs as the key payment
point for TWC. This led to several negative, unintended consequences.
First, it created serious cash flow issues for TWC since placement and
retention are the last steps in the many months that it works with its
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participants through orientation, ready-for-work training, transitional
work, skill building, interviewing, and support services. All these critical,
expensive activities are only indirectly rewarded by the contract. Other
important services, such as helping participants qualify for the Earned
Income Tax Credit, are not rewarded at all. In such circumstances, the
responsible contract manager may wish to consider a contract with both
pay for performance and cost reimbursement compensation components.
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When Contracting Really Doesn’t Work
Atlanta’s Water Contract

WE ALL need between twenty and fifty liters of water free of contaminants
every day to live a healthy and productive life (UNESCO 2006). Water’s im-
portance is rising as population densities and climate change interact to cre-
ate more regions with acute water shortages (Sachs 2005, 283). Indeed, water
has been called “the oil of the 21st Century” (CBC News 2004).

According to the U.S. Environmental Protection Agency (EPA), the
United States has one of the safest water supplies in the world (U.S. Envi-
ronmental Protection Agency 2006). However, water quality varies from
state to state. In Georgia, where Atlanta is located, there were no water
systems violating maximum containment levels or treatment levels ac-
cording to a recent report of the U.S. EPA (2003, 4). Atlanta decided to
privatize its water services in an attempt to solve a fiscal crisis rather than
to deal with a water supply or quality problem (although there was a po-
tential environmental crisis looming in the background).

Atlanta was not alone in dealing with water- and sewer-system-related
fiscal challenges. In 2005, the U.S. EPA reported to the Congress that the
U.S. public water system infrastructure investment needs would total
$276.8 billion over the next twenty years (U.S. Environmental Protection
Agency 2005, 1). What makes Atlanta notable is that it sought to solve its
water infrastructure challenges through a large and comprehensive agree-
ment with a multinational, for-profit corporation.

Private operation of public water and sewer systems was not prevalent
in the United States during the late 1990s, but it was hardly unusual. In
1990 there were private operations in twelve countries serving fifty million
people; a little more than a decade later, there were private systems in fifty-
six countries serving 300 million people (Carty 2003; Marsden 2003).
Among the largest companies are France’s Suez Lyonnaise des Eaux Group
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and Vivendi Environment, and British-based Thames Water (owned by
Germany’s RWE AG). These firms operate in every region of the world
(Marsden 2003). Saur of France and United Utilities of England (working
with the U.S. Bechtel) have also secured major contracts (Marsden 2003).

On January 9, 1998, the Suez Lyonnaise des Eaux Group proudly an-
nounced that its United Water Services subsidiary was selected to take
over management and operation of the drinking water system for the 1.5
million residents of Atlanta, Georgia (Suez Lyonnaise 1998). At the time,
the contract was estimated to be worth more than $400 million, the largest
of its kind ever awarded in the United States (New York Times 1998). In the
press release announcing the contract signing, then Atlanta mayor Bill
Campbell said that “this day really marks the beginning of a partnership
which will result in tremendous savings that will reduce the amount our
water customers will have to pay in the future. Our citizens and ratepayers
will benefit by improved technology and more efficient and innovative ap-
proaches to management. This will be a win-win situation for all involved”
(United Water 1998).

Mayor Campbell was not a privatization advocate. At the time of the
water contract he was “philosophically opposed to privatization.” He also
maintained that “privatization is a government’s admission of failure. Gov-
ernment ought to be able to accomplish projects as efficiently as business”
(Ramage 1998). In fact, early in his tenure as mayor, Campbell signed an
agreement with municipal workers that he would not contract out city
jobs unless faced with a fiscal emergency (Savas 2005, 87).

Campbell turned to privatization in the case of water because he faced
a budget deficit, a water system in need of major overhaul, and the oppor-
tunity to save the city about $30 million a year in operation and mainte-
nance costs by contracting with a private entity (Ramage 1998). He also
faced mandates to upgrade the city’s three wastewater treatment plants to-
taling $1 billion in capital expenditures, which would translate into a near
doubling of water and sewer rates for consumers (Savas 2005, 88). After
careful analysis and a two-year battle with opponents, the city entered into
a twenty-year partnership with United Water Services.

Mayor Campbell was not alone in supporting the move to privatization.
The public water agency did not have a great reputation. According to
then City Council member Lee Morris, “I personally agreed with the con-
cept of turning it over to a private operator because the water department
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had been a poster child for government inefficiency, where politicians
would dump their friends and relatives when they needed a job. It was not
a well-run department and it was a very costly department” (Koller
2003).

Despite the early promise, privatization failed. In August 2002, the new
mayor, Shirley Franklin, presented United Water with a detailed report
charging that the company would default on its twenty-year contract in
ninety days if major improvements were not made, and she instituted a
performance scorecard to monitor the contractor on a daily basis.

The city charged that due to understaffing, the contractor was providing
poor water quality, not fixing leaks, not maintaining or reading meters on
a timely basis (leading to revenue losses), and failing to provide the city
with the information it needed to monitor the contractor. The government
assumed that the contractor kept staffing at low levels to keep costs low
and inflate its bottom line. Past supporters such as former council member
Morris reported dozens of constituent complaints of brown water and ad-
visories to boil the water before drinking.

The contractor initially responded that it had not been cited with water
quality violations. They also argued that the city had underestimated the
maintenance workload in the original contract. Nevertheless, the contrac-
tor agreed to be accountable to the city through a performance scorecard
for a ninety-day re-evaluation period. Both the city and the contractor af-
firmed their commitment to continue the relationship (Rubenstein 2002).
Yet on January 24, 2003, United Water Services Atlanta and the City of At-
lanta announced that they had reached a mutual dissolution agreement
for the contract they signed in 1999 (Suez 2003).

In departing Atlanta, the contractor cited recent independent perfor-
mance reviews rating its performance at 97 out of 100 and noted its suc-
cessful operation of more than a hundred similar contracts for cities across
the United States, Canada, and Puerto Rico. But the citizens of Atlanta, the
city government, and independent sources told a different story of brown
water, delayed maintenance, recurring leaks leading to collapsed roads,
and billing irregularities. Additionally, an independent audit showed that
the city saved only about half what the company had promised when the
contract was approved (The Center for Public Integrity 2003).

So in early 2003, the city of Atlanta, coming off an $82 million budget
deficit, began the process of recreating a public utility with the Department
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of Watershed Management to run the city’s water system. The city faced
the prospect of increasing the charges to ratepayers for the real cost of
service with no obvious way to pay for $800 million worth of short-term
repairs and as much as $3 billion in long-term infrastructure investment
(Jehl 2003). While the Atlanta case is important in and of itself, it might
also provide lessons for communities around the country (indeed around
the world) that are considering the privatization of their water system.

What Went Wrong?

The process of determining what went wrong in Atlanta began in 2003
and continues as we write this chapter. Soon after canceling the contract,
city officials blamed the contract itself—“There were too many gray areas,”
said the new manager of the city water system (Mariani 2003). For exam-
ple, there was no timetable for fixing leaks in the system.

Second, the numbers didn’t add up. The contract initially promised
annual savings of $20 million a year to the city, but the independent
audit before the cancellation showed actual savings closer to $10 million.
The city estimated it could operate the system for about $1 million more
than it was paying United (Mariani 2003). And since United reported
losing $10 million a year running the system, it appears that there were
few real efficiencies and a lot of complaints about water quality, mainte-
nance, and management (Arrandale 2003). United attributed its higher
than projected costs to the city’s failure to disclose the poor shape of its
infrastructure, but, as Elizabeth Brubaker of Environmental Probe, an
environmental research group based in Toronto, said, “[i]t looks like
they didn’t take a close enough look at the system before taking on the
contract” (Simpson 2003).

According to Public Citizen, a Ralph Nader-affiliated group, the “ugly
realities” of the privatization were clear early on—a cutback of employees
from more than seven hundred to just above three hundred, a system-
wide backlog of work orders, $16 million paid for “additional repair and
maintenance costs,” and improper billing for work done by the contractor
outside of Atlanta (Public Citizen 2003). United Water claimed the city
grossly underestimated the basic repairs and maintenance that would be
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required—1,171 water meter repairs per year estimated versus 11,108
actual, 101 main breaks estimated versus 279 actual, and 734 hydrant re-
pairs estimated versus 1,633 actual (Segal 2003, 7).

The gap between the estimates and actual experience was the result of
the absence of good data to establish a baseline. The city had either failed
to keep proper records or to collect the required data in the first place.
Nevertheless, even privatization advocates acknowledge that United
Water and other private bidders knew about the data problems before
they bid and they all had experience with large, older systems. The firms
should have adjusted their bid based on past experience with similar
systems and also included a contingency factor for uncertainty (Segal
2003, 8).

And then there is the Mayor Campbell factor. On August 21, 2006, for-
mer Atlanta mayor Bill Campbell entered a federal correctional institution
in Miami to begin serving two and a half years on three tax charges (Scott
2006; Associated Press 2006; CNN.com 2006). A five-year investigation of
corruption in the Campbell administration in Atlanta resulted in ten
criminal convictions, including Campbell’s top two deputies (Whitt 2004).
According to the indictment, Campbell and his COO Larry Wallace ac-
cepted a $12,900 trip to Paris from United Water in 1999. Campbell later
signed an $80 million increase in the contract, which was subsequently
disallowed (Whitt 2004; New York Times 2004).

The benefits of privatization are often linked to competition—private
companies will use cutting-edge technology, cost control, and superior
management to win customers with the best product or service at the
lowest price. The more competitive the market, the better it is for con-
sumers. In the case of Atlanta’s water system, the intense competition
among private companies may have actually worked to the detriment of
the people of Atlanta. To win the contract, the contractor may have low-
balled the bid and provided an unsustainable price to the city. In the late
1990s, the Atlanta water contract was the largest water contract open to
private operators, and it was therefore viewed as a major advantage in
competing for other city deals where there were aging, cash-strapped
public utilities. Five major companies spent millions competing for the
deal, and according to Lee Morris, then chair of the Utilities Commis-
sion, “[w]e certainly heard that it was important to all of these large
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companies, that this was going to be the first one, the toe hold if you will,
and it was important for them to land it even if it meant they did not
necessarily make a lot of money or maybe even any money. So certainly
it took deep pockets” (Koller 2003).

Some believe that United Water was so intent on getting the contract
that it wrongly consented to every demand the city made. To begin with,
United’s bid was $2 million less per year than the next lowest bidder (Savas
2005, 88). The contractor also agreed to hire former city employees re-
gardless of their prior performance record and take on subcontractors that
were promoted based on local connections and minority status rather than
competence (Koller 2003). United initially demanded that the city make
warranties regarding the physical and financial soundness of the water
system, but the city refused and United conceded the point in contract ne-
gotiations (Segal 2003, 7).

Is the Atlanta Experience Representative?

Unlike other core utilities such as electricity, gas, and telecommunications,
water has been and remains primarily a government monopoly—more
than 80 percent of the United States population receives its water from a
public agency (Wallsten and Kosec 2005, 1). In poor countries, the per-
centage is even higher, about 97 percent, and those same countries are
home to the more than one billion people who do not have access to clean
and safe water (Segerfeldt 2005, 1). In France, the situation is quite differ-
ent, with 75 percent of the population receiving water services from pri-
vate companies (Wallsten and Kosec 2005, 1).

While there is much disagreement regarding whether water services
should be privatized, there is general consensus that there is a global crisis
in terms of access to safe drinking water and that a significant investment
is needed to improve the situation. One of the key Millennium Develop-
ment Goals of the United Nations is to halve the number of people with-
out access to clean water (United Nations 2006). In the United States, the
American Water Works Association has estimated that $250 billion will be
needed to upgrade U.S. water systems over the next thirty years (Wallsten
and Kosec 2005, 2).
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There are strong advocates for public and for private operation of
water systems, but available research indicates that both public and
private systems generally comply with water quality regulations and that
the cost of the private operation may actually be, on average, slightly lower
than the cost of publicly provided water (Wallsten and Kosec 2005, 3).
While there are many successful private water systems, there have also
been spectacular failures. In Cochabamba, Bolivia, Bechtel abandoned
its water contract and left the country in the face of massive riots in pro-
test of huge increases in water bills and alleged corruption (Watson
2003).

In Cochabamba, privatization resulted in a 43 percent increase in water
rates. However, the increase raised the price of water for the poorest citi-
zens to 5.4 percent of income, a common level for this income group in
the region and around the world, regardless of whether the operator is
public or private. The mayor of Cochabamba also demanded the inclusion
of a new dam in the privatization, which inflated the necessary price in-
creases, and it is charged that the mayor expected to reap illegitimate per-
sonal profits from the dam. Some observers charge that vested interests in
the status quo helped foment the riots to get Bechtel out of their way
(Segerfeldt 2005, 84-88).

To put the problems with the Atlanta water contract in perspective,
there are more than 25,000 privately operated water systems in the United
States and tens of thousands of others around the world that operate with-
out notable issues, suggesting that the Atlanta case may be an “outlier”
(Wallsten and Kosec 2005, 7). Indeed, in Indianapolis, Indiana, a partner-
ship including Suez Lyonnaise (the owner of United Water Atlanta) won
the contract to operate the city’s wastewater treatment plant. That private
partnership cut costs and workforce, reduced energy consumption, and
returned more than $11 million a year to the city compared to the public
operator—more than a 30 percent savings. The private partnership also
dramatically improved environmental standards and compliance (Gold-
smith 1997, 199-221).

What is typical of the Atlanta case are the problems that led the city to
turn to a private operator in the first place. Underinvestment and a lack of
preventive maintenance left the system in poor condition, leading to fre-
quent leaks, damage to streets and infrastructure, waste, interruption of
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service, and reduced water quality. The administration was characterized
by slow decision making, lack of performance incentives, and politically
influenced hiring and promotion practices. Meter repairs were slow, and
billing and collection practices were lax (Segerfeldt 2005, 18-27).

Advocates of the privatization of water argue that private companies are
well equipped to deal with the problems faced by Atlanta in the late 1990s.
Large multinational companies have ready access to capital, possess
cutting-edge technology, and are focused on cost control. Private compa-
nies are also driven to maximize the number of individuals and businesses
receiving services, streamline billing and collection procedures, and seek
optimal pricing to yield maximum profits (Segerfeldt 2005, 77).

As for the problems typically associated with privatization, some apply
to the Atlanta case and some do not. A major concern associated with the
privatization of water management is that prices will rise, making water
unaffordable for the poor. This was not a major problem in Atlanta.

Second, privatization frequently involves substituting a private monop-
oly for a public one, losing the benefits of competition. This was less of a
problem in Atlanta because the bidding for the contract was highly com-
petitive, so Atlanta received an excellent price. However, once United
Water took over, they did not face ongoing competition, which may have
led to deterioration in the quality of service provided. It could also be ar-
gued that the city failed to carry out its regulatory responsibilities and
monitor and enforce the terms of its contract with United Water.

What Has Happened Since the City Cancelled the Contract?

Water and sewer services returned to Atlanta city government in 2003
under the supervision of the Department of Watershed Management
(DWM), and they remain a city responsibility as of this writing. It is too
soon to say that the city administration is succeeding where United Water
failed. It is true that water is generally off the front pages of the local
newspapers and is seldom a topic for television and radio investigative
reporters.

A 2006 report by the DWM to the Atlanta City Council highlights the
progress on mandated combined sewer overflow capital projects, water main
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replacement, and sewer rehabilitation projects; the on-time, on-budget
completion of the Nancy Creek Tunnel and Pumping Station; and a more
efficient and customer-friendly billing system (Department of Watershed
Management 2006, 3). The DWM reports no Safe Drinking Water Act vio-
lations since taking over in 2003, only three boil water advisories, and 100
percent of water quality complaints responded to within twenty-four hours
(Department of Watershed Management 2006, 7). The agency also reports
an increase in meters read, rising from 60 percent in 2003 to 97 percent by
March 2006. Rate collections had increased to an annual rate of 99.36 per-
cent, compared to a target of 98.5 percent (Department of Watershed
Management 2006, 18).

DWM administration has not been all good news. In January 2004,
faced with a court-ordered moratorium on water and sewer hookups,
the City Council and Mayor Shirley Franklin agreed on a five-year pack-
age of rate increases that raised the average consumer bill from $49.60 to
$107.57, a 117 percent increase, by 2008 (Tagami 2004a, B1). A signifi-
cant portion of the rate increase was necessary to pay for more than $1
billion in court-mandated sewer work. Nevertheless, Mayor Franklin
commented, “We should compliment ourselves for turning the corner
on clean water for the first real time in 30 years” (Tagami 2004a, B1). Not
everyone in Atlanta shared the mayor’s enthusiasm. John Sherman, head
of the Fulton County Taxpayer Association, said, “We feel these water
rate increases . .. will result in an exodus of moderate and middle class
income families from the city of Atlanta and Fulton County” (Hendrick
2004, JN1).

A 2004 city internal auditor report found that the Department of Wa-
tershed Management was doing a worse job of collecting water and sewer
bills than United Water had, with $81.3 million uncollected, up $26.6 mil-
lion since the city took over in April 2003 (Tagami 2004b, D3). DWM
commissioner Rob Hunter blamed the problem on a lack of employees,
saying he expected the number to rise from four to forty by the end of
2005. He commented, “It takes awhile to turn around the ocean liner”
(Tagami 2004b, D3).

Two DWM employees were arrested in 2005 and charged with cheat-
ing the city out of $1 million in water bill revenues, using computer ex-
pertise to clear indebted accounts in return for kickbacks from customers
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(Tagami 2005, B1). During 2005, ten DWM employees were charged with
insurance fraud for claiming injuries they did not suffer, and an erosion
control inspector was charged with bribery (Tagami 2005, B1). Clearly,
the ethical challenges related to water administration did not end with
the Campbell administration and the United Water contract.

The city’s progress on the court-mandated $3.2 billion in water and
sewer infrastructure has been a series of ups and downs since it resumed
management of the system. Mayor Shirley Franklin called herself the
“sewer mayor” and has raised the sales tax and water and sewer rates to
pay for work. In 2005, ten years after the Upper Chattahoochee River-
keeper advocacy group filed its first federal lawsuit to force the city to fix
its sewers, its executive director Sally Bethea said, “This mayor has dealt
with the problem head-on. . .. The river is definitely better when it comes
to the impact of the city of Atlanta” (Shelton 2005, B1).

Only a year later, the mayor reported that the $3.2 billion overhaul
would now cost $3.9 billion and that water and sewer rates would have to
go even higher. Those increases alone will double the rates from where
they were when the city resumed management of the system in 2003
(Tagami 2006, B6). The higher costs were blamed on higher construction
costs due to the economic growth of China and the post-Katrina cleanup
along the Gulf Coast. The aforementioned Chattahoochee River project
had fallen behind schedule and would not meet the November 7, 2007,
completion date required by the consent decree. The city blamed the drill-
ing contractor and the drill manufacturer for a twenty-seven-foot drill bit
that broke. Even before the breakdown, the contractor was making only
half the expected daily progress (Pendered 2006, B1).

In the three years since taking back management of the water and sewer
system, the city of Atlanta has encountered all the problems that led them
to seek an outside contractor to operate the system in the late 1990s. Water
and sewer rates have been raised substantially. The public payroll for the
department has increased dramatically. The capital construction costs have
continued to rise, and key project completion dates are being missed. At
the same time, the new mayor’s willingness to accept responsibility for the
system has seemed to keep public and media criticism to a level well below
the anger directed at the Campbell administration and United Water.
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Why Did Contracting Work Better in Indianapolis
Than in Atlanta?

Stephen Goldsmith, the former mayor of Indianapolis, is perhaps best-
known for his pursuit of competition rather than privatization, permitting
city agencies to compete with private companies to deliver city services
(Osborne and Plastrik 1997; Osborne and Hutchinson 2004; Savas 2005).
While city agencies won back about half of the services Indianapolis put
out to bid, one of Indianapolis’s most successful contracts with a private
vendor involved the city wastewater treatment facility. The winning bidder
in 1993-1994 was a private partnership that included Suez Lyonnaise des
Eauz/United Water, the same company that failed in Atlanta.

United Water has continued to participate in the operation of the India-
napolis facility through the time of this writing, with positive results.
When the privatization of the sewer collection system occurred in the late
1990s, the public employee union, AFSCME, which had bitterly opposed
the first contract, decided to partner with United (Center for Civic Inno-
vation 1999). The city saved $72 million under the first contract through
1999, more than the $65 million promised by the United partnership, pol-
lution control standard violations dropped by 60 percent, time lost from
accidents decreased by 91 percent, wages and benefits increased from 9 to
28 percent over comparable city job titles, and sewer rates were held con-
stant (Savas 2005, 56). The number of employees did drop significantly,
from 321 to 196, as a result of the application of state-of-the-art technol-
ogy and automation (Savas 2005, 56-57). No employees were laid off as a
result of the transaction. The city and the contractor used a series of
banked job vacancies at the city to manage down the staffing levels with-
out laying off existing utility employees.

Indianapolis’s contracting out of wastewater services is frequently cited
by proponents of privatization, outsourcing, and reinvention because it
was a well-run public service that became substantially better and cheaper
under private management. Atlanta entered into its contract with United
within a year of Indianapolis’s renewing its contract with the same vendor.
How is it possible for two American cities to get such different results
using the same contractor at the same time?
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In late 2006, Goldsmith observed, “When a government administration
is inept and ethically challenged, it is highly unlikely that they will be able
to build an effective partnership with a private vendor. Was the Atlanta
water debacle a failure of contracting or a failure of government?” (Gold-
smith 2006) Goldsmith further noted that “[w]hen Atlanta began the pro-
cess of outsourcing their water and sewer system, we [Indianapolis] volun-
teered to donate the information we had learned about the contracting of
wastewater treatment over the past six years. Atlanta did not want the
help” As Mayor Goldsmith told us, “[w]hen we started out, we tried to
copy the best practices we could find in other governments and in the pri-
vate sector. It seemed very odd to me that Atlanta administration did not
even want to talk to us” (Goldsmith 2006).

What were the key elements of the wastewater project in Indianapolis?
According to Goldsmith, the keys to their success were a strong team of
inside experts reporting directly to the mayor and empowered to speak
with his authority, a commission of private sector entrepreneurs to oversee
all competitions, a sense of urgency based on the belief that if the city did
not do more with less it would lose its tax base to the surrounding sub-
urbs, and a clear recognition that tradeoffs are inherent in all decision
making. Regarding tradeoffs, Goldsmith noted that the success of the
wastewater contract involved a conscious balancing of price with service
and quality considerations (Goldsmith 2006).

On the contract itself (which Atlanta pointed to as part of their prob-
lem), Goldsmith noted that the Indianapolis team had negotiated a good
contract, but a good contract is only the beginning. A good working rela-
tionship is the key to success—“A great contract cannot make up for a bad
relationship and if the relationship is solid, the contract document itself
matters much less” (Goldsmith 2006). Atlanta and United point to the
data problems in their deal regarding the initial condition of the system.
Goldsmith told us that when he began as mayor, Indianapolis had very lit-
tle management data and much of the data the city had was incomplete or
inaccurate. “You have to make educated guesses, use benchmarking and
your past experience. And both sides have to act in good faith and recog-
nize they are dealing with imperfect data” (Goldsmith 2006).

Uncertainty is always a part of multiyear projects and agreements, which
is why Goldsmith stressed the need “not to take every dollar off the table,”
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“set reasonable expectations,” don’t overpromise, and build in reserve
funds to deal with unanticipated problems (Goldsmith 2006). In the end,
Goldsmith argued, “[i]t’s all about the people—on both sides. We put our
best people on the wastewater project and we demanded that the United
Partnership do the same. And we did not hesitate to let them know if we
felt strongly about the need for reassignments, from time to time” (Gold-
smith 2006).

As to the proposition that contracting increases the danger of corrup-
tion, Goldsmith was strong and firm in his disagreement. “Honest people
behave honestly, whether they are direct employees or contractors. Cor-
ruption comes from the individual and from the work environment,
whether it is the public or the private sector” (Goldsmith 2006). Gold-
smith (1997) also identified some other important lessons from the United
contract. For example, it marked the first time the city brought legislators
in early in the process and made it a practice to “overcommunicate” with
all stakeholders, including the council and the general public (1997, 210).

In Atlanta, Mayor Campbell kept the details private, and the process
was more of a war with stakeholders than a collaboration. Indianapolis
carefully analyzed vendor proposals to help determine whether they were
realistic in terms of price, service, and quality, based on their work in
other places (Goldsmith 1997, 210). Had the Campbell administration
carefully examined the work of United in other places, they might have
realized that their price and service demands were unrealistic and that
they were forcing the vendor into an agreement that could not be sus-
tained, thereby creating unrealistic expectations among stakeholders.

Conclusion

More than any other make-or-buy decision, turning over the management
of water services to private companies is fraught with ideological consid-
erations. Many believe water is a right and, as such, water service provi-
sion is best carried out by the government (Bailey 2005). Another way to
view it is that government is responsible for ensuring that all citizens have
easy access to pure, safe, and affordable water. Government may deter-
mine that it is more efficient and effective to employ private organizations
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to deliver the water service. In the case of Atlanta, the failure of the United
Water contract is as much a story of a government failing to properly exe-
cute its contract management and regulatory responsibilities as it is the
failure of a private company to provide the water services it promised the
people of Atlanta.

Despite the best efforts of governments around the world, a billion
people lack access to sufficient, affordable drinking water. One analyst
has estimated that to meet this unmet need, the financial resources de-
voted to water infrastructure would have to double (Payen 2006, 25).
Public-private partnerships, private and public investments, increases in
water rates, and new technologies will all be used to meet these needs.
Improved contracting processes and better contracts for water services
will be needed for privatization to succeed. Government will also need to
do a better job of monitoring and enforcing the terms of those contracts.



Part V

Conclusions
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Chapter 12

Contracting, Representative Democracy,
and Public Ethics

THIS VOLUME has attempted to explain the contracting phenomenon in
modern government, place it in context, assist in its improvement, and dis-
cuss the opportunities and problems it presents. The cases in the preceding
chapters highlight the difficulties—in Iraq and Atlanta—and the promise—
in Philadelphia and Indianapolis. While the cases are filled with stories of
contracting advocates and opponents, we reiterate the point that we are nei-
ther. While we of course recognize the relationship between public adminis-
tration and politics, we see contracting as purely instrumental—we see it as
a tool. We recognize that ends and means are interconnected and that the
design of a policy is never neutral, any more than the design of an adminis-
trative process is ever free of politics and values. Still, while ends and means
are related, they are not the same thing. Where the bus stops is a matter of
political choices, the design of the bus’s engine must remain an issue of en-
gineering. The politicization of contracting is unfortunate and something
that, of course, must be dealt with by all public administrators. However, we
feel that decisions about contracting should not be ideological but rather
should be managerial. We could no more advocate for contracting than we
could advocate for the use of hammers. They are useful for driving nails and
less useful for cutting wood. Opposition to contracting strikes us as equally
silly. Contracting is a fact. It is increasing. It is not going away. It provides
both problems and opportunities for representative government and ac-
countability, for public ethics, and for organizational management.

Key Lessons from the Case Studies

What can we learn from the cases presented in the previous section? These
cases were not selected as typical cases, representative of the “average”
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contracting experience. Rather, we selected them for the richness of the
lessons they could provide to contract managers and governmental poli-
cymakers. At the most practical level, the cases provide evidence of both
the complexity of contracting and its growth in the public sector here in
the United States. In the Iraq war and the attempt at reconstruction we see
a case study of overcontracting—in this instance our government needed
to make more and buy less. The full range of contract failure is on display:
corruption, incompetence, and unethical, unaccountable behavior. If this
is what we mean by contracting—let’s just forget about it and try some-
thing else. In the Atlanta water case, we see a contractor operating on fa-
miliar turf—a privatized water system. This is a service that has been suc-
cessfully contracted out in other places but failed in Atlanta. The contract
provisions were unrealistic, the overall environment was plagued with po-
litical corruption, and an effective relationship between the government
and the contractor could not be established. This stands in sharp contrast
to Indianapolis, where the local government employed the same contrac-
tor with far better results. Finally, we have the Transitional Work Corpora-
tion in Philadelphia. Here we saw government and contractor learning
over time to work together effectively. While the case illustrates many ups
and downs, the overall contracted effort to move people from welfare to
work succeeded. Both government and contractor learned how to improve
their performance in a new environment.

Three cases can only provide illustrations and examples, and even if we
had sought “representativeness,” one should never generalize from so few
data points. We selected these cases for the lessons they could teach us,
and they certainly provide an indication that we have a great deal to learn
about effective contract management. In our view, we need to get beyond
these discussions of the value of contracting and move on to a more robust
discussion of effective contract management. We need to develop best
practices on the make-or-buy decision. We need to be sensitive to political
environments, like Atlanta’s, and learn when to defer privatization. Most
important, we must identify a set of government tasks that should never
be contracted—Ilike the war in Iraq.

Smaller-scale and more prosaic examples of contracting can easily be
found throughout government: the cafeteria run by a private food service,
the park benches inspected and replaced by a street furniture company,
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the high school teacher training program run by the local teacher’s college.
Over the next decade we need to collect best, typical, and worst practices
from all these experiences, analyze this data, and develop a more sophisti-
cated set of contract management practices.

Contracting and Representative Government
and Accountability

The sections in this book that are the most conceptual and rooted in the-
ory are those that deal with representation and accountability. As govern-
ment and our economy have become more complicated and technical in
content, we have come to rely on more and more expertise to accomplish
governments work. This means that the work of government must be
translated for the public to influence its conduct. It means that to repre-
sent the public we must now link public preferences for policy and pro-
grams first to its elected leaders, then to its unelected officials, and then to
the acts of private organizations under contract to government.

While contracting extends the chain of accountability by one more link,
these links are not purely additive. Each additional link does not create an
equal problem for political linkage. In this case it is a link that has the bur-
den of stretching from the public sector to the private sector. This makes
linkage more difficult, but we would argue that the more profound difficulty
was the one that was created when we increased the technical complexity of
governments work. At that point the average citizen could no longer even
understand the behaviors and policies he or she needed to influence.

Policy is harder to influence if you don’t understand its content. It is also
harder to influence if you require money to have your views heard. This
brings us to the growing role of money in politics. The U.S. Supreme Court
has ruled that an individual’s right to spend money on politics is a First
Amendment free speech right. This means that the firms who benefit from
the public’s purse have a right to pay for the political campaigns of elected
leaders who vote on the appropriations that the firms live off of. This cre-
ates, in operational terms, a representative system of weighted votes—since
those who pay tend to have a higher probability of being asked to play. As
contracting increases and the cost of political campaigns increases, it is
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easy to see that contracting will continue to grow in part to fund the grow-
ing cost of political campaigns. These trends will have a negative impact
on the institutions of representative government.

Still, private organizations can bring some clear benefits to the public.
With the exception of huge firms such as Bechtel and Halliburton, private
contractors tend not to be large, impersonal (government-style) bureau-
cracies. Although they may see people as customers with money rather
than citizens with rights, that orientation may result in better treatment
and greater responsiveness than consumers would get from public organi-
zations. Of course these images are not uniform—our cell phone company
(who shall remain nameless) makes the post office look efficient, and some
government organizations are superb at serving the public. We raise the
issue to note that accountability to the public also includes responsive ser-
vice—a phenomenon that varies within and between the public and pri-
vate sectors. We also acknowledge the problems that a host of public ad-
ministration scholars point to when one uses the term customer and
citizen interchangeably.

The issue of money and politics is more clear-cut. Political participa-
tion and turnout of people without financial means could be reduced,
and political agenda setting will be increasingly dominated by money in-
terests. Of course the key is how one measures “increasingly” Policy in
the United States has always been dominated by wealthy elites. Virginia’s
plantation owners and New England’s traders, not its workers, dominated
the constitutional convention. Moreover, due to the Internet, the possibil-
ity of mass fundraising has become more common, and the costs of some
forms of political communication and most access to information contin-
ues to go down.

Another element of accountability is that a private contractor is not in
the same organization as government and is governed by different rules
and norms. The issue is influence and control of the behavior of the pri-
vate individual and/or organization. If that behavior cannot be controlled,
or at least made subject to government authority, how can the agency as-
sure that its actions are controllable? If these actions are not controllable
then accountability is made more difficult.

One could make the point that intergovernmental relations and interor-
ganizational relations within government are also subject to similar prob-
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lems of influence and control. Managing influence and control is difficult
within hierarchical, vertically integrated organizations, and so networked
organizations are bound to be more difficult to influence. When we wrote
the first draft of this chapter, the New York City Police Department, a ver-
tically integrated, hierarchical, and well-managed organization, faced a
crisis due to the behavior of undercover detectives who fired fifty shots at
a car of unarmed men leaving a bachelor party, killing the groom. These
officers violated the department’s own procedures and created a political
crisis for the department and the mayor. While the chain of accountability
is clear and response from the chain of command was instantaneous, this
incident only reinforces the difficulty of accountability. The people in the
field did not adhere to pre-established policy and procedure. This a prob-
lem identified by Herbert Kaufman in his classic study of administrative
behavior, The Forest Ranger. The need for operating staft to adhere to “pre-
formed” decisions is a fundamental challenge of management. The chal-
lenge is made more important by the need for democratic accountability
and is made more difficult by public organizational networks that cross
into the private sector.

The contrast between the immediate accountability in the New York
City police case with the prisoner abuses at Abu Ghraib is of course
worth noting. Just as acts of the police in New York would be subject to
organizational and legal review, the military at Abu Ghraib faced mili-
tary discipline. However, the private contractors who worked with the
military did not receive the same level of scrutiny. As reported by Joanne
Mariner:

The soldiers responsible for the disgraceful physical and sexual abuse
of Iraqi prisoners may face court-martial proceedings, at least if the
military justice system functions as it should. One soldier has already
been charged, and six others are likely to be brought to court soon.
Although no military officers have yet been prosecuted—and Secre-
tary of Defense Donald Rumsfeld has not resigned [an event that took
place in December 2006]—at least six officers have received career-
ending reprimands.

But what of the civilian contractors who worked hand in glove
with the military at Iraq’s Abu Ghraib prison? Will the atrocities they
committed be, at most, bad for their careers—a source of negative let-
ters in their employment files? Or will the civilians who shared
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responsibility for the criminal abuse meted out to detainees at Abu
Ghraib be tried, convicted, and sent to prison? The most likely op-
tion, under the rules crafted by the U.S. occupation authority, is pros-
ecution in U.S. civilian courts. (Mariner 2006)

Despite prosecutions of military personnel, civilians have largely gone free
for the abuses at Abu Ghraib. According to Mark Follman and Tracy
Clark-Flory, “U.S. investigators have determined that the CIA and civilian
contractors also bear some responsibility for crimes committed at Abu
Ghraib and elsewhere, including the murder of at least one detainee at
Abu Ghraib and the deaths of three others in Iraq and Afghanistan. Yet
despite the fact that Pentagon and CIA investigators have referred 20 cases
to the Department of Justice, only one civilian—a CIA contractor—has
been prosecuted. Not a single military contractor or CIA officer has been
charged” (Follman and Clark-Flory 2006).

Despite the clear abuses by civilians, there appears to have been only
one prosecution. The need for military justice in the face of this behavior
was clear and obvious, but the laws for civilians in this instance are more
ambiguous. The different notions of accountability could not be more
graphically portrayed. Nevertheless, it is possible to develop a legal frame-
work, coupled with an organizational culture, that reinforces responsibil-
ity and accountability in private organizations. While private justice can-
not equal its military version in this instance, it may very well be that a
stricter set of rules could be enforced, reducing the dangers to account-
ability. However, at present we see a clear contrast in rules, organizational
culture, behavior, and accountability.

Accountability and responsiveness to public control are critical to the
work of government in a representative democracy. Contracting presents
challenges to the goals of accountability and responsiveness. However, as we
indicate in chapter 1, contracting continues to grow. We don't expect that
trend to end. Complaining about the increased interaction of the public and
private sectors strikes us as a waste of time. Government is subject to the
same facts of modern organizational production that have led to massive
outsourcing and globalization in the private sector. To ensure accountability
and the health of our representative democracy, we must develop effective
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methods for influencing the behavior of private government contractors.
That is a management task we devoted substantial attention to in this vol-
ume, and it is one we will again address at the end of this chapter.

When we discuss representation and accountability, as we have through-
out this volume, we inevitably address the issue of capacity. We must de-
vote attention to the political system’s capacity, as evidenced by represen-
tatives who are responsive stewards, and the management of contractors
whose behaviors public administrators understand and can steer. We turn
next to our conclusions on contracting and political representation, while
the final section of this chapter provides conclusions on the issue of con-
tractor management.

We do not believe that the ability of representatives to act as responsive
stewards is compromised by the presence of contractors working for un-
elected government officials. To the extent that contracted work enhances
government’s capacity and performance, it connects representatives to a
more effective and efficient administrative system. This enhances the effi-
cacy of representation and reinforces the stewardship function. In a for-
mal sense, policy decisions flow from elected leaders to unelected govern-
ment officials and from these public officials to private organizations under
contract to the government. The reality, of course, is that contractors are in
direct communication with elected leaders. Contractor behavior is influ-
enced by contractor perceptions of the policy intent of elected leaders.
Contractors lobby and make campaign contributions to influence those
policies. The policy intent of these elected representatives is mediated and
made operational by regulations, guidance, and contract provisions devel-
oped by unelected officials. All these factors influence the behaviors that
make the policy pronouncements of elected leaders real.

The probability that private contractors will independently thwart the
policy intent of elected officials is probably lower than the probability that
unelected officials will resist policy. The mission orientation of unelected
officials could stimulate such resistance. Nonprofit contractors might be
similarly mission-driven and could pose a risk to policies promulgated by
elected officials. Private, for-profit contractors, more motivated by profit,
would be least likely to develop an independent approach, unless it clearly
led to larger and more certain profit.
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In sum, contracting presents new challenges to accountable, representa-
tive government. However, these challenges are simply part of a series of
difficulties arising from modern technology, globalization, and new cultural
norms in the world. Contracting, properly managed, should not impair ac-
countability and representative democracy. Poorly managed, contracting
can pose new threats. A well-managed contract with effective performance
measures and clear limits on contractor behavior is no threat.

Contracting and Public Ethics

Earlier we provided a definition of public ethics and discussed the ethical
issues raised by contracting. The potential for conflict of interest issues
and corruption are a clear danger given the complexity, size, and duration
of the contracting process. Staff members may be hired from time to time,
but contracts are renewed all the time. The financial stakes are high, and
the pressure on often poorly paid government staff members can be in-
tense. Moreover, we frequently see a clash of cultures as the values of the
private sector and those of the public intersect.

Of central concern is the issue of corruption. When government was
kept relatively distinct from the private sector, a separate public service
ethos and culture could develop that reduced the probability of corrup-
tion. With network management and multisectoral careers, this separation
becomes more difficult. The lure of private riches becomes more likely and
with it the probability of corruption. While we wish it were not the case,
people who work in bars drink more and people who work at casinos
gamble more. Environment matters, and environment influences organi-
zational culture.

The issue in many respects is not simply contracting, but interaction
with the private sector when the potential financial stakes are high. For
example, in late 2006, the media renewed its focus on the Department of
Interior’s program for leasing the rights to drill for oil and natural gas on
federal lands. In a New York Times investigative piece titled “Blowing the
Whistle on Big Oil,” Edmund Andrews reported on the culture in the De-
partment of Interior that enabled massive underpayment of royalties due
the government. Andrews noted that:
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The Interior Department’s own inspector general [inquired] into
whether the agency properly collects the money for oil and gas
pumped from public land. Investigators say they have found evidence
of myriad problems at the department: cronyism and cover-ups of
management blunders; capitulation to oil companies in disputes
about payments; plunging morale among auditors; and unreliable
data-gathering that often makes it impossible to determine how much
money companies actually owe.

In February, the Interior Department admitted that energy com-
panies might escape more than $7 billion in royalty payments over
the next five years because of errors in leases signed in the 1990s that
officials are now scrambling to renegotiate. The errors were discov-
ered in 2000, but were ignored for the next six years and have yet to
be fixed. (Andrews 2006).

This is not an example of contracting but of the effect of an agency in a
regular relationship with a part of the private sector that has a huge profit
stake in its interaction with government. The problem as we see it in this
instance is essentially a clash of organizational cultures. It is also a result of
an ideology that venerates the private sector and denigrates the public sec-
tor. Without vigilance, self-awareness, and strict oversight, the potential
for corruption can be easily realized.

In many respects it is difficult to predict where and when corruption
will take place. At the beginning of the twentieth century in New York
City, we see Plunkitt of Tammany Hall distinguishing between honest graft
and dishonest graft (Riordan 1994). Honest graft is “[s]eeing your oppor-
tunities and taking them,” for example buying land adjacent to a site about
to be developed as a park. Dishonest graft was melting the gold from the
dome of a city building and selling it. During this period, Boss Tweed and
his cohorts stole a breathtaking amount of money from the city treasury.
In New York City at that time, the Tweed Courthouse was a famous mon-
ument to corruption and a constant conduit of funds from government to
the private sector (and Tweed’s bank accounts) through construction con-
tracts. To some degree, the corruption was tolerated because the machine
provided services and material benefits to poor people. However, Boss
Tweed and the politicos of Tammany did not need large-scale contracting
to develop and implement a culture of corruption. Their corruption did
not result from the temptation of private riches—rather it was simply a
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way of life. It was a lubricant to the city’s economic and governing ma-
chine. Similarly, today, the officials in nations characterized by govern-
ment as kleptocracy will always find ways of exacting tribute and stealing
money. In this sense, we argue that contracting does not cause corruption.
A society, political culture, and organizational culture that tolerates cor-
rupt government officials encourages corrupt behavior. Like the New York
City stockbrokers who jumped subway turnstiles in the 1970s to avoid
paying the fare “because they could,” and as the broken window theory
hypothesizes: In some environments, corruption and crime are conta-
gious. We don't believe that the presence of the private sector inevitably
stimulates corruption. In our view, it is possible to prevent corruption
with well-understood policies, clear communication of values, and swift
and public punishment of violators.

The corrosive effect of money in politics and a society that celebrates
increased consumption over many other values creates an environment
that could lead to increased corruption. However, the ease of communica-
tion resulting from cellular communications and the World Wide Web has
increased the probability that there will be an outlet for reports of corrup-
tion. We have seen no data that indicate that increased contracting has led
to increased corruption. Of course corruption itself has become more sub-
tle and less overt in some of its modern variants than in the overt and
sometimes visible method we saw in late nineteenth-century and early
twentieth-century local American politics or in the contemporary klep-
tocracies we see today in parts of the developing world.

Contracting creates new patterns of spending and management and
therefore provides new avenues of corruption. These avenues must be un-
derstood, monitored, and then countered. In that respect, countering cor-
ruption through contracting becomes another management issue pre-
sented by the increased use of this old tool of public management.

Contracting and Public Management
Several parts of this book focused on the issues of ethics, accountability,

and democratic representation. We are concerned about the fundamental
challenges that contracting poses to our political system and values. We
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hope this volume increases understanding of those challenges and sug-
gests methods for meeting potential threats. In addition to these funda-
mental issues, contracting presents a series of practical challenges to pub-
lic managers. Since the authors of this volume are first and foremost
interested in understanding and improving public management, it is ap-
propriate that we end this work with our conclusions about contract
management.

Effective contract management requires skill at the use of all the tools of
standard and innovative management: Managers must understand human
resource, financial, organizational, information, performance, strategic,
political, and media management. They also need experience with quality
management, benchmarking, re-engineering, and team management. But
the effective contract manager must do more. In addition to deploying
those tools in problem solving, today’s effective public manager must learn
how to elicit contract bids that result in appropriate and well-priced ser-
vices and goods. They must learn to monitor contractor performance and
write contracts that allow them to perform this monitoring function. Con-
tract managers must learn how to develop informal networks that reach
deep into contractor organizations, just as they have done within their
own organizations.

As the preceding chapters indicate, this is not easy to do. We devoted an
entire chapter to problems that might arise in the contracting process.
However, that chapter also included a discussion of methods for overcom-
ing those obstacles. Contracting raises a number of issues, but they can be
addressed with thought and effort. The first step in this process is under-
standing that a contract in a networked organization must be seen as a
method for extending the organization. The distinction between internal
and external is critical for issues of accountability and representation, but
effective operations management requires that the manager learn to cut
through organizational boundaries.

That is of course both the heart of the craft and the greatest potential
danger posed by public sector contract management. The contractor is an
external and private organization, but for the purpose of the project being
managed, the contractor must be treated as a part of government’s team.
The most dangerous element of contract management is not the danger
of corruption or lack of accountability, but the concept of a “turnkey”
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operation: “We've contracted that job out and now it’s somebody else’s
headache” If only that were true. There are no handoffs in organizational
life. You may be able to pay less attention to contracted operations, but you
must still shape, measure, and manage contractor activities.

The management theme of this volume is that the responsible and effec-
tive contract manager must extend management’s reach to the actions of
contractors. They must do this while being careful not to violate regula-
tions limiting their influence on the actions of private firms. The influence
must flow from government and fo government. Contractors must be in-
volved in government management discussions and provide input to deci-
sions and feedback on the impact of those decisions. The problem is of
course that only government officials are permitted to make policy, so some-
times government officials believe they must exclude contractors from
“confidential” discussions. In reality, contractors and networks frequently
make policy, so it is all the more important to ensure that they are in-
cluded in information and management discussions. We sometimes think
this is as much about status as it is about meeting the needs of governmen-
tal decision making. Contractors often earn more money and may be bet-
ter connected politically than the government bureaucrats they are work-
ing for. One way for the government officials to reinforce their status in
these relationships is to distinguish roles more sharply than they need to.

The craft is to understand and influence the informal dimensions of the
contracted organization enough to influence its behavior. In particular
this requires recruiting contractor management into the agency’s mission:
obtaining meaningful buy-in. This doesnt mean that contractors will
abandon their organization’s own self-interest; it means they will work to
find a way to wed their interests with the governments. This requires in-
terpersonal connections between government managers and staff mem-
bers and contractor managers and staff members. These relationships must
be developed and maintained without the lubricant of contractor dollars;
government buys the sandwiches for the meetings, and individuals pay for
their own project T-shirts. Government officials must avoid the appear-
ance of impropriety while developing a close relationship with the people
who work for the firms they are contracting with.

These relationships make work life more pleasant, but they also provide
the informal communication and information paths so essential to orga-
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nizational management. These relationships must be established in the
face of the substantial constraints posed by the formality of contract in-
struments, separation of space, and distinct organizational interests. How-
ever, in our view, this is simply a variant of normal organizational manage-
ment. The tasks of external management and internal management are the
same—the constraints are different. Managing within a government agency
involves understanding highly regulated human resource and budget pro-
cesses and the political environment of the organization. Managing from
government to private organizations requires an understanding of rules
governing conflict of interest and fraternization.

We strongly believe that effective contract management is an essential
part of effective public management. Contract management raises new is-
sues for accountability, representation, and ethics, but they are issues that
can be addressed. We hope the preceding pages will increase the probabil-
ity that these issues will be addressed.
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