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FOREWORD

A few decades ago a monograph on the legal aspects of population
control would have looked mainly at legal prohibitions. The salient
legal problems were restriction of the use of birth control and
dissemination of information about it. The assumption in such an
approach would have been that effective population control is
legally affected only by the clearly stated restrictions in the law.
In other respects, the law could be assumed to be neutral.

Judicial and legislative changes have eliminated practically all
restrictions on the means of contraception. This development, how-
ever, has not freed population from its relation to the law; on the
contrary, it has exposed the importance of law as a motivating force
for and against population control. Although much applied work in
population control is directed toward the distribution of contracep-
tives, concentration on the means of population control has shown
itself to be of doubtful value. From many sides the primary impor-
tance of motivation has been recognized, along with the need to
influence motivation and to analyze the conditions under which
motivational change is possible. At this point the role of the law
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becomes apparent, along with the recognition that law has not been
neutral in this issue — that, in fact, it cannot be neutral.

Larry Barnett has undertaken a pioneering effort in identifying the
areas of law important to changing people’s motivations in regard to
population control and to a reduction in individual family size. He
has focused unflinchingly on this issue and has accepted some results
that may be uncomfortable for many interests. His work clearly
opens a new stage in the history of population control as a political
and social issue.

The topics discussed in the book, as well as the general field of
population policy, have become centers of controversy and heated
political discussion. The book is a product of this controversy and
is likely to be an important new contribution to political discussion.
Therefore, one must look at the complex network of allies and
opponents in the field of population policy. For some time interest
in population planning has been a mainstay of traditional liberal
concerns, which include civil rights, women’s rights, increased
government support of welfare, sexual permissiveness, and coopera-
tion with the Third World. In regard to population control, some con-
flicts exist within these seemingly equally worthy groups: Minority
groups are sometimes afraid that population policies are directed at
them; while women’s groups may feel that women’s control over their
own bodies justifies abortion, they would be leery of unrestricted
sterilization. But, in general, attitudes favoring population control
have been found in traditional liberal coalitions. Even more im-
portant, organizations have become important partners in coalitions
to promote each other’s aims.

One may speculate on how far these coalitions have influenced
the course of population policy. They may have been an important
influence on the concentration on family planning instead of on the
larger perspective of population control, at least as far as practical
measures were concerned. Emphasis on the freedom of sale, pub-
licizing, and prescription of contraceptives or on sex education was
in line with the emphasis on civil liberties and progressive child
rearing to which all the groups in this loose coalition subscribed. The
groups argued against their opposition by pointing out that family-
planning policies only enlarged people’s freedom of choice and did
not try to influence them away from their basic values.
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Emphasis on family planning has worked only up to a certain
point. There were people who had more children than they wanted,
primarily because of lack of knowledge and access to effective
contraception; helping them did decrease fertility. However, as a
serious solution to overpopulation, the family-planning approach is
not sufficient. If it is universally assumed that the policy of the state
is to encourage and facilitate childbearing, then provision of means
for birth control will not solve the population problem. One must
look at the social institutions, assess whether they influence popula-
tion increase, and investigate how they could be changed.

Experience with a purely family-planning approach has shown that
the social control mechanisms, including law, are not neutral in
influencing motivation for population control. One has to look
beyond the ever-popular “quick fix” of better contraceptive tech-
niques to assess expression of population policies in the basic values
of the society — for instance, as expressed in the Constitution and in
its interpretation by the courts. Professor Barnett is a pioneer in
looking at the foundations of population policy and the conse-
quences of a consistent position. He states explicitly that population
control is such a crucial concern that definite steps must be taken to
promote it—not just persuasion but, if need be, virtual coercion.
Thus, his book, like any forward position, will be open to several
ambushes by friends and foes alike.

Admitting a frank advocacy does not allow one to remain sheltered
by a freedom-of-choice argument by which population planners have
tried to avoid attacks by the opposition. Providing universal access
to contraception seemed to imply that all population control meant
was to help people do what they want—an aim generally viewed as
laudatory, equivalent to free public education and equal access to
health facilities. Frank advocacy of reducing fertility, and even
planning some measures that may seem coercive, dispenses with
the bland rhetoric about freedom of choice. Legislation that makes
people forgo having children, even though they may want to have
them, must be argued on different grounds—the overriding need to
stabilize population, the primacy of important social needs over
individual desires, and the clash between freedom to procreate and
other individual rights such as privacy. Professor Barnett explores
these arguments, stripping away some of the facades behind which
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population control advocates have been able to avoid controversies.
He asks the challenging question: If we assume population control
as a supreme value in policy, what are the legislative consequences?

The answers to this question may break up some of the coalitions
in which population planning has been embedded. Although he is
not the first to say so, Professor Barnett shows in detail how much
current legislation, while admirable for other aims, favors increased
fertility. Thus, legislative changes that would lead to a decrease in
fertility would also counteract other aims that many people might
hold dear. In this case people would have to make a choice between
their belief in population control and other policy aims. One example
of the conflict is welfare legislation for children. If one wants to
discourage parents from having excessive numbers of children, an
effective way would be for the state to stop subsidizing their up-
bringing. Accordingly, changes in the tax laws might be considered,
including curtailment of personal exemptions for dependents or
tuition charges in public schools. Population planners have frequently
listened to the argument that these measures would punish innocent
children for the antisocial behavior of their parents. This argument
can make effective policies impossible, because there will always be
some children already in existence when legislation is executed.
Child welfare advocates who are also conscious of the danger of
population increase will not be able to sidestep the conflict inherent
in the two issues.

A similar conflict exists in the case of women’s rights advocates.
Feminists and population control advocates have generally supported
each other; they agreed that contraception freed women from com-
pulsory motherhood and that alternative careers for women were a
necessary precondition for fertility decline. Professor Barnett shows
how ambiguous is the evidence of a relationship between women’s
participation in the labor force and fertility decline and suggests that
careers for women will reduce fertility only if the state does not
enable women to have children while pursuing careers. Thus, child
care, job sharing, and cooperative childrearing arrangements would
have to be eliminated because they nullified the advantage for
society (fertility decline) that arose from women’s participation in
the labor force. Society would have to decide whether other values
relating to women’s careers overrode the counterproductivity of
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subsidized child care as regards population control. Feminists, how-
ever, might view abolition of child care policies with a jaundiced eye.

Only some of the possible conflicts of serious population planners
with erstwhile allies have been mentioned. These conflicts are exam-
ples of pronatalist policies deeply embedded in our legal structure.
One might ask whether these policies are isolated instances or repre-
sentatives of an underlying favoritism toward population increase.
Such favoritism might have been productive in earlier periods of ter-
ritorial expansion and may have become ingrained in our values, laws,
and mores. In this case, not only adjustments in some laws, but a
general reversal of policy backed by a major change in public opinion,
will be needed if population growth has really become a menace.

One might object that increases in population will stop naturally
since they cannot go on forever. Certainly the doomsday predictions
found in the exercises of some demographers—such as the forecast
that the population of the United States would reach the weight of
the earth—will not come true. Nevertheless, some brakes will have
to be applied, natural or not; it is questionable whether these brakes
will be humane or pleasant. If no convenient world war or lethal
epidemic intervenes as a natural brake, the social measures needed
will be truly extreme policies, such as choices of victims of starvation,
stringent licensing of childbearing, or other possibilities now found
only in the more unpleasant volumes of science fiction. If we want to
avoid these prospects, we have to look now for effective policies of
population control. Professor Barnett has performed a signal service
in assembling the areas of law that will be important to the role of
the state in population control. As the start of an urgent discussion,
this work can be read with profit by all concerned citizens.

KURT W. BACK



PREFACE

A preface is a delightful device. It permits the author to cover a
number of important points that do not easily fit into the body of
the book, largely because they are of a personal nature. A preface
thus allows the author to provide readers with insight into the roots
of his undertaking.

My formal training has been both in law and in social science, but
my principal intellectual commitment is to law. An attribute of law
not shared by any science is that scholarship and advocacy are com-
bined, the former being the foundation for the latter. Since it is legal
in nature, the present book interweaves scholarship and advocacy,
with a focus on population dynamics. I hope that the scholarship
represented in this book will assist the reader in grasping some of the
important legal concepts and principles relevant to population
dynamics. The link between law and population has been seriously
neglected, and I hope the book will promote interest in it. At the
same time the book will, I hope, lead the reader to consider the
position advocated —that the United States has reached its optimum
population size, or probably even surpassed it by a substantial
margin, if the conditions we deem essential to a high standard of

XV
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living are to be preserved; and that a fertility control policy imple-
mented through the legal system is both possible and necessary to
halt population growth promptly. Continued increases in population
numbers are causing serious problems, and, I submit, they necessitate
the use of the only societal institution capable of rapidly and ef-
fectively inducing changes in individual conduct—namely, law. None-
theless, I do not mean to suggest that the implementation of a
fertility control policy will bring utopia. Fertility control will cause
problems— particularly from the skewed age distribution that will
follow a substantial reduction in births—but I believe the problems
will be far less severe than those we will face without a prompt
containment of domestic population numbers.

Several chapters in the book are based upon articles that I first
published in legal journals, which have kindly granted permission
for their reproduction. All of the articles, however, have been revised
and incorporate additional materials. Chapter 2 stems from an article
titled “Population Law: A Neglected Field” that appeared in volume
13 of the Creighton Law Review (1979). Chapter 3 is based on an
article titled ‘‘Population Growth, Population Organization Partici-
pants, and the Right of Privacy” that was published in volume 12
of the Family Law Quarterly (1978). Chapter 4 stems from an
article titled “Population Policy and Law in the United States,”
published in volume 3 of the Harvard Journal of Law and Public
Policy (1980). Chapter 6 is a revision of an article, ““Child Exclusion
Policies in Housing,” that first appeared in volume 67 of the Ken-
tucky Law Journal (1978-79); copyright held by the Kentucky
Law Journal.

This book is, I believe, the first in-depth examination of the inter-
relationship of population and law in the United States. The prepara-
tion of a book generates an intense awareness of the intellectual
debt that the author owes to others, and this is true even in a new
field, since a novel approach to a problem does not develop in a
vacuum. Writing on the subject of population and law carries an es-
pecially large debt because it rests on contributions from many
disciplines. Population law is necessarily a broadly based field, and its
potential can be realized only to the extent that it draws from and
builds upon other disciplines.

Two disciplines are particularly important to the field of popula-
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tion law. The first is biology. The implications of population num-
bers and growth cannot be fully understood without a familiarity
with biology and its subfield ecology. The human species must be
viewed as part of nature, on which its existence and quality of life
literally depend. The size and activities of the human species have
begun to affect nature seriously, but recognition of the impact
requires a knowledge of biology. With this recognition, a wide
variety of topics relevant to population law can be identified and
the importance of the field to human welfare can be appreciated.

The second discipline that is important to population law is social
science. The study of human population numbers has developed
most rapidly within social science, particularly sociology, and social
science accordingly possesses substantive information and research
techniques that need to be understood in the field of population
law. The reader will notice a large number of citations of social
science research. Without this research, whatever contribution is
made by the book would not have been possible.

Science exists only because of the people who have devoted
themselves to it. The intellectual debt I owe the biological and social
sciences is due to the many fine individuals in those fields with
whom I have been fortunate to have had contact. Those who intro-
duced me to population studies in the two fields deserve special
tribute. Charles Nam taught me demography at Florida State Uni-
versity and first interested me in the population problem. His compe-
tence as a teacher is indicated by the fact that I started my study of
demography with the assumption that the subject was dry and
useless; indeed, I studied the subject only because I was under
express orders from my Ph.D. committee to do so. Later, Paul
Ehrlich introduced me to, and interested me in, the biological
aspects of population, which led me to the works of other biologists.
More than anyone else, these two individuals were responsible for
my commitment to the study of population.

Scientific knowledge concerning population numbers and pressures
is linked in this book to the legal system and particularly to its
constitutional aspects. The link would not have been possible with-
out the excellent education that I received at the University of
Florida Law School. The years I spend there were exceptionally
pleasant and proved that it is possible to enjoy being a student.
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Among the law school faculty who influenced me, two people stand
out. Fletcher Baldwin introduced me to constitutional law, a subject
with which I have become utterly fascinated. Scott Van Alstyne
and I spent many hours talking about the population problem.
Both actively encouraged me to pursue my scholarly interests in law.
Without their encouragement, I might not have done so.

This book has been a challenging and rewarding project, but the
task of researching and writing the manuscript consumed a tremen-
dous amount of time. The result was that my wife, Linda, was
without a husband many evenings and weekends. Nonetheless, she
has continued to be her gentle, good-natured self. Her support
during this project—and, indeed, over the years—has been constant
and her patience inexhaustible. Her role in allowing me to pursue
my interest in the population problem cannot be overemphasized,
and it is to her that this book is dedicated.



I LEGAL DIMENSIONS OF THE
POPULATION ISSUE



1 INTRODUCTION

This book is about a forgotten issue: the relationship between the
legal system and increases in the number of Americans. Population
size was a topic of considerable public concern in the period from
1969 to 1972, and during that time the legal aspects of population
control attracted attention. Unfortunately, there has been no sus-
tained interest in the legal implications of domestic population
increase. However, it is very likely just a matter of time before the
United States adopts a population policy —a policy in which law will
play a central role. Population increase is not a major issue today,
but the problem still exists and is not improving.

The decline of public interest in the population issue was evidently
due in part to the belief that population growth in the United States
had stopped or would soon do so.! The belief is mistaken. Population
is increasing and will continue to mount unless the birth rate falls or
the death rate rises. In 1950 we began the last half of the twentieth
century with 151 million Americans; we began 1980 with 222 mil-
lion.? If women now entering their childbearing years have an average
of 2.1 children each—so-called replacement-level fertility —the popu-
lation will rise by 26 million between 1980 and 2000 even without

3
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any net immigration, and numbers will continue to increase well
into the next century. Indeed, twenty-one million people will be
added between 2000 and 2040 before population size stabilizes.?
Though this rate of growth is slower than the growth rates of devel-
oping nations, it is part of an increase in world population numbers
that an international conference of legislators recently termed
“staggering.””® Population growth in the United States and elsewhere
is intensifying the competition for, and raising the price of, resources
Americans need to maintain their high standard of living. The inter-
national conference of legislators concluded: “At the global level,
continuously expanding human demands have created intolerable
pressures on resources, particularly energy. The pressures on bio-
logical resources—fisheries, forests, grasslands, and croplands—are
mounting steadily and will continue to do so.”*

DEMOGRAPHIC SOURCES OF U.S.
POPULATION GROWTH

Since the United States is not immune to population pressures on
physical and biological resources, let us briefly examine the demo-
graphic sources of U.S. population growth. Natural increase—the
excess of births over deaths—has been a more important source than
net legal immigration. Since 1970 natural increase has totaled at least
1,163,000 annually, while immigration, according to official statis-
tics, has never been higher than 449,000.° The substantial disparity
between births and deaths is particularly inconsistent with the im-
pression that the United States has reached, or is rapidly approaching,
zero population growth. An important reason for the mistaken belief
that the numbers of births and deaths are or will soon be equal lies in
a misunderstanding of a demographic measure known as the fotal
fertility rate. For example, in 1978 the rate was 1.80.” Many people
wrongly interpreted this figure to mean that women were having an
average of 1.8 children each. However, the total fertility rate for a
given year represents the average number of children that women
who are that year entering the age range for childbearing will have in
their lifetimes if they experience the birth rates prevailing among
women who are already in the age range for having children. The
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total fertility rate is thus a hypothetical measure because it is a
projection of completed family size for women entering their child-
bearing period in a particular year, and it is based on the actual
childbearing experience of all women who, in that year, are of an
age to have children. Birth rates, however, vary from year to year and
expose the “newcomers” to changing probabilities of having children
as they pass through their childbearing period. Thus, actual com-
pleted family size usually differs significantly from what was pro-
jected by the total fertility rate.

Table 1.1 illustrates the hypothetical nature of the total fertility
rate.® The table shows the rate prevailing in four years (1920, 1930,
1940, and 1948) and the average family size actually realized by
women who finished their childbearing thirty years after each of
these dates. The table thus provides an indication of the correspon-
dence achieved between projected and actual family size. Of the four
comparisons shown, a close correspondence existed between the
total fertility rate and actual completed family size only once (1948/
1978). Current projections are probably no more accurate. Indeed,
women who were eighteen and nineteen years old in 1978 expected
to have approximately 2.0 children each in their lifetimes, even
though their total fertility rate was only about 1.8.°

The hypothetical nature of the total fertility rate is only part of
the reason for the mistaken belief that natural increase is not contin-
uing at a substantial level. Another factor is the age structure of the
population. Replacement-level childbearing—that is, two children

Table 1.1. Hypothetical Nature of the Total Fertility Rate

Average Number of
Children Previously
Total Fertility Rate Born to Women
for Women Entering Presently 45-49
Year Childbearing Age Year Years Old
1920 3.26 1950 244
1930 2.53 1960 235
1940 2.23 1970 2.86

1948 303 1978 3.10
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per couple —yields an equal number of births and deaths only when
the different age groups in a population do not exhibit marked
variations in size and when they only gradually diminish numerically
as the result of attrition through deaths. When a given population
contains a disproportionately large number of people in their child-
bearing years —as is the case in the United States because of the baby
boom that followed World War II-two children do more than
replace their parents.!® Because young adults have a low death rate
and remain in the population for several decades after having chil-
dren, population growth results when young adults produce one
child for each parent. An immediate halt to natural increase in the
United States would require that the total fertility rate fall to slightly
above 1.0 for some two decades.!!

Natural increase is the most visible source of population growth,
but immigration also plays an important role. The Bureau of the
Census estimates that net legal immigration into the United States
from 1970 to 1978 ranged from a yearly low of 315,000 to a high of
449,000.1? These estimates, however, have been criticized for seri-
ously understating the total flow of immigrants. Illegal immigration
is believed to contribute a large number of people to the U.S. popu-
lation annually, though the exact level is not known and estimates
cover a wide range.!?

U.S. population growth, in short, has been substantial during the
seventies, and it probably will not diminish to any significant degree
in the near future. It is within the context of this population in-
crease that this book is written. The book is based on three premises.
The first—that the United States has been experiencing serious
problems because of population growth—is based on evidence
found in chapters 2 and 3. The second premise is that, until an offi-
cial fertility control policy is adopted, childbearing levels will be
determined by factors that unintentionally influence people’s moti-
vation to have children. Some of these factors are discussed in
chapters 4, 5, and 6. The third premise is that, because of the prob-
lems stemming from domestic population pressures, official measures
to limit family size are necessary in the United States. Three possible
measures are considered in chapters 7, 8, and 9. In addition, chapters
10 and 11 deal with two issues that have a bearing on population size
and are presently the subject of considerable controversy: abortion
and immigration.
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The idea that formal fertility control measures are required in the
United States is not widely accepted and is likely to encounter
great resistance. The premise that government must intervene in
order to influence the childbearing motivation of individuals is based
on what has been labeled the “‘motivational” model of human nature.
Among possible fertility control policies, the idea of government
intervention is most likely to generate serious discord. It is not, how-
ever, a new idea.!*

The motivational approach assumes that, by and large, people will have
children if they want them . . . that individuals desire children, and that
policies would have to change this desire. Direct intervention with this desire
becomes the only policy consistent with the model. From a societal point of
view, this desire for children is connected with many structural and emotion-
ally involved conditions. Hence, it becomes the politically most controversial
policy, especially without an accompanying change in social conditions.!s

POPULATION GROWTH AND CONSTITUTIONAL LAW

The population issue can be viewed from many perspectives—
economic, psychological, and sociological, for instance. This book
uses law as its framework. The importance of a legal orientation
rests on the fact that, although law has received insufficient atten-
tion in connection with the study of population, law is central to a
consideration of public policy in any area. Law determines public
policy through a variety of means—for example, statutes, regulations
implementing statutes, and judicial determinations of the constitu-
tionality of government action. This book emphasizes the constitu-
tional dimension of public policy affecting population control.
The constitutional factor is vital because the Constitution is the
basic legal document of the nation; it both defines the subjects on
which the federal government can act and establishes the limits of
authority for all levels of government. The Constitution thus has two
functions. First, it provides the federal government with its powers;
federal action can extend only to issues explicitly or implicity within
its purview under the Constitution.!® Second, the Constitution im-
poses constraints on the action of both federal and state governments
in order to protect individuals and groups.!” However, as an instru-
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ment “intended to endure for ages to come,”® the Constitution is a
document of general provisions that must be applied to governmental
action in concrete situations. The application of generally stated
prescriptions to specific situations requires that the Constitution be
interpreted by the judiciary, a process that reveals much about the
important values of the political, economic, and social system of
the United States.!® In establishing the Constitution, the American
people

. . . undertook to carry out for the indefinite future and in all the vicissitudes
of the changing affairs of men, those fundamental purposes which the instru-
ment itself discloses. Hence we read its words, not as we read legislative codes
which are subject to continuous revision with the changing course of events,
but as the revelation of the great purposes which were intended to be achieved
by the Constitution as a continuing instrument of government.?

In examining the legal dimensions of the population issue, then,
the principal focus of this book is on constitutional law because the
Constitution as interpreted by the judiciary defines the nature of
permissible government conduct affecting social structures and indi-
vidual behavior and reflects the values of American society.
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2 POPULATION AND LAW

One of the most important changes that the American people are
currently undergoing concerns assumptions about the world around
them. These assumptions help constitute a mental map with which to
perceive and deal with experience.! Traditionally, Americans have
assumed that the human species could dominate nature, that their
ability to change the world was unlimited, and that all problems
were solvable. Experience is making these assumptions untenable,
and new assumptions are gradually being adopted. The new assump-
tions emphasize that the human species is part of a complex com-
munity of many interdependent animal and plant species on the
planet, that interdependence creates feedback within the community
and sometimes results in unintended consequences flowing from a
given action, and that change and growth have physical and biological
limits. These assumptions, which stem from the branch of biological
science known as ecology, encourage a recognition of the problems
arising from the increase in human numbers, because increased
population has created pressures on physical and biological resources.
The science of ecology gave rise to these assumptions, which the
American people are now beginning to accept, because they consti-

11
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tute an effective means to understand the world. As one observer
has noted:

[Sicience is a search for constancies, for invariants. It is the enterprise of
making those identifications in experience which prove to be most signifi-
cant for the control or appreciation of the experience yet to come. The basic
scientific question is, “What the devil is going on around here?”’?

While complete acceptance of the assumptions of ecology will neces-
sarily be a slow if not painful process, there already appears to be
considerable recognition that traditional assumptions about the
human species and the limits of growth are obsolete. A national
survey conducted in 1978 found that, for the first time since the
question was posed in the late 1950s, Americans believed the future
would be worse than the present and the past.® This attitude seems
to be associated with people’s acceptance of the new ecological
assumptions. Another national survey done in 1978 found that a
substantial number of people recognized the prospect, if not the
current existence, of resource shortages.* Such a recognition in-
evitably leads to a focus on population growth.

FAMILY PLANNING AND POPULATION SIZE

In the United States the pressures of human numbers on physical and
biological resources necessarily involves the legal system, but the
interrelationship between the population issue and law has received
relatively little attention. The most frequently appearing scholarship
relevant to the interrelationship concentrates on statutes, regulations,
and court decisions concerning contraception, sterilization, and
abortion—that is, the focus is on family planning. However, an
important distinction must be made between family planning and
the legal aspects of population size and growth. The family-planning
perspective is concerned with the means by which an individual can
control his or her fertility; family planning emphasizes freedom of
choice in childbearing decisions and in the use of contraceptives and
maximum access to safe, effective means of birth control, including
abortion. Its principal emphasis is on the individual. The population
perspective, on the other hand, examines the causes and consequences
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of the increase, decrease, and distribution of population numbers
and thus places a heavier emphasis on large-scale, society-level
phenomena.

The distinction between the two perspectives can be better under-
stood if one examines the major assumptions on which each is based.
The family-planning perspective makes the following assumptions:

1. Individuals should have absolute discretion to decide on the
number of children they will have. Therefore, individuals
should have ready access to contraception, sterilization, and
abortion.

2. If population size must be limited, we can rely on individuals
to curtail their childbearing in the best interests of society.
Given easy access to safe, effective means of birth control and
educated about the dangers of overpopulation, individuals will
make voluntary childbearing decisions that will yield an
appropriate population size. Accordingly, we need not be
concerned with the welfare of society as long as we protect the
welfare of the individual.

The population perspective, on the other hand, employs markedly
different assumptions:

1. The causes and effects of changes in population numbers
often differ from the causes and effects of individual decisions
about childbearing. The former occur on a large scale, can be
beyond the recognition and control of the individual, and have
important ramifications for the nature and welfare of society.

2. The relationship between the causes and consequences of
population numbers and actual change in population size is
not necessarily linear in nature; change in the former may not
be accompanied by a constant and consistent change in
the latter.

a. Any given cause of change in population numbers may
intensify or abate but may not have much or any impact
on actual population size until the causal factor reaches a
certain threshold, at which point there may be a relatively
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rapid change in numbers that is out of proportion to the
degree of alteration in the cause.

b. Changes in population numbers may not have much or any
impact on social, economic, and ecological conditions
until the numbers reach a certain threshold, at which point
there may be a relatively large impact with a very small
change in population size.

3. Motivation to limit family size is the most important factor in
controlling population size. Population control requires more
than the availability of contraception, sterilization, and
abortion; it requires a personal commitment to limit family
size.

LAW AND THE POPULATION PERSPECTIVE

Let us examine some illustrations that arise from the assumption of
the population perspective, which is new to the field of law. With
regard to the first assumption about the causes of population growth,
the legalization of contraception, sterilization, and abortion appears
to reduce the birth rate.’ Moreover, with a given level of access to
birth control methods, substantial changes in childbearing levels may
occur in response to other factors in the legal system. For instance,
the baby boom that occurred after World War II may have resulted in
part from the Internal Revenue Code’s income tax exemption for
children, which reduced the cost of childrearing.® With regard to the
consequences of population growth, the birth of any one child will
have an impact on the legal system so slight as to be unmeasurable,
but (as argued in chapter 3) the birth of a large number of children
will result in a level of population growth that may reduce the pro-
tections afforded by the constitutional right of privacy.

With regard to the second assumption on which the population
perspective is based, research providing clear illustrations is lacking
because such illustrations require sophisticated, quantitative research
to identify the nature of the relationship between population size
on the one hand and its causes and consequences on the other. One
possible illustration with respect to the causes of population growth
might be the child-exclusion policies adopted by some apartments
and condominiums. Such policies will have little effect on fertility



POPULATION AND LAW 15

when they are confined to a small proportion of the housing units in
a given area but will have an important effect as soon as the policies
are sufficiently prevalent to create housing shortages for parents.
Whether child-exclusion policies are permitted by statute and court
decision affects their prevalence.” Another possibility with respect to
the causes of population growth is that child care facilities for
employed women may promote childbearing, but that the facilities’
impact on the birth rate occurs only after they reach a certain level
of prevalence in a given geographic region.® The availability of child
care facilities will be determined partly by the existence or absence
of governmental incentives; the number of child care facilities was
undoubtedly increased by a change in the Internal Revenue Code
that permitted employers making capital expenditures for such
facilities for the children of their employees to deduct the expendi-
tures in calculating their federal income tax.? With regard to the con-
sequences of population growth, a possible illustration may be found
in the increases since 1950 in the number of people who are awake
and active during the night. Increased nighttime activity has an in-
fluence on the operation of the legal system and particularly on law
enforcement.!® Since the increase seems to have started at a certain
point in time, it may have resulted from a critical threshold having
been exceeded by population numbers.

The third assumption of the population perspective emphasizes
that the causes of different fertility levels are to be found primarily
in the motivation to use birth control methods rather than in the
accessibility of such technology, which is in widespread and effective
use in the United States today.!! That is, the number of births will
be most effectively controlled when people capable of having chil-
dren want to limit their fertility.'? An illustration from the field
of law, though not from the United States, is found in the stringent
population control policy currently being implemented in the
People’s Republic of China. With the aim of ending natural increase
by the end of the century, the central government is adopting legis-
lation creating economic rewards for couples having no more than
one child and economic penalties for couples having more than
two.!3 China has thus recognized that curtailment of population
growth requires strong incentives incorporated into its legal system.

The assumption that motivation is most important in limiting
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family size raises the issue of coercion in population control because
it focuses attention on incentives to limit childbearing. If individuals
are encouraged to have a certain number of children by a system of
rewards and penalties, have they not lost their freedom to determine
the size of their families? One of the most articulate spokesmen for
the population perspective has labeled the controversy over “com-
pulsory” versus “voluntary” measures a false issue because it over-
looks the fact that reproductive decisions are always the result of the
social, economic, and cultural setting in which people live:

To say that couples should have exactly the number of children they want,
taken by itself, is an anarchic slogan. It says nothing about how people’s
desires in this regard are determined. The desire for [a certain number of]
children is not a pure accident. It is not biologically determined. It is engen-
dered by social and economic circumstances. If I want four children but feel
that my economic circumstances make only two advisable, then I am involun-
tarily constrained by economic circumstances. An exclusively family-planning
approach to fertility limitation assumes that what individuals want is identical
with what society needs; it therefore sees no need to change social institutions
so as to influence reproductive motivation. It therefore can say that its ap-
proach is “voluntary” and that other approaches are “compulsory.” A pro-
gram [of population control], however, would be more realistic in endeav-
oring to change reproductive motivation by making it to the individual’s
interest to reproduce less. !

The motivation to have a certain number of children, in short, is the
result of incentives. The incentives may be official or unofficial,
intentional or unintentional, legal or sociological. Whatever their
nature, they exist in every society, and the population perspective
focuses on them.

The population perspective has not been applied extensively to the
field of law in the United States. Considerably more attention has
been given to the population perspective in the legal systems of
developing countries, but even in these countries the study of the
interrelationship of population and law is just beginning.!> None-
theless, the progress made to date has led one Asian legal scholar
to write:

The evolution of “Population Law” is undoubtedly the most innovative and
socially relevant development that has taken place in the sphere of law in
recent times. . . . Lawyers have become sensitized to social problems which
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affect the quality of life both at the micro-level of the family unit and at the
macro-level of the community or nation. Social scientists have identified a
new input to be built into population and development programmes. 6

LEGISLATION STEMMING FROM
POPULATION GROWTH

The remainder of this chapter focuses on one aspect of population
law: recent legislation enacted by Congress that has resulted in large
measure from population growth in the United States. The chapter
provides illustrations of the consequences of population growth
under the first assumption of the population perspective. The illustra-
tions are particularly useful because legislation is normally not
enacted unless a certain subject is considered a serious problem.
Accordingly, the illustrations can help identify some of the areas
where the impact of population pressures is particularly severe.

In selecting the legislation that would be included, a number of
criteria were employed. First, population pressures must have been
an obvious cause of the problem with which the legislation dealt or
must have been shown by research to constitute a cause. Second, the
problem must have stemmed from population growth in the United
States, not from population growth elsewhere. Third, the legislation
had to be of substantial importance in and of itself; brief amend-
ments and legislation appropriating funds for already existing pro-
grams were not included. Fourth, the legislation must have been
enacted in the years 1971 through 19787 —a recent period suffi-
ciently long to permit the identification of the major problems
caused by domestic population growth. Legislation that met these
criteria was organized into four general categories: environment and
natural resources, the economy, built surroundings, and health.

Laws Affecting the Environment and Natural Resources

Probably the most serious effects of population pressures are found
in the quality of the natural environment and in the availability of
natural resources. The standard of living of any society is dependent
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on the ecosystems in its geographic area and on the resources, both
physical and biological, provided by its environment. To the extent
that ecosystems do not function smoothly and resources are not
adequate, the quality of life of a society is diminished. The natural
environment and its resources are thus the foundation upon which
human societies are built, and they are subject to population-induced
problems.

Land. Three problems involving land have been covered by recent
legislation. The first was soil conservation. Congress enacted the Soil
and Water Resource Conservation Act of 1977 in order to develop
(1) information on the quality, quantity, and use of soil, water, and
related resources (e.g., fish and wildlife habitats) and (2) a national
program of soil and water conservation.!® The act resulted from a
finding that pressures on soil and water resources were substantial
and increasing. The report on the bill by the House of Representatives
identified the role of domestic population numbers in creating the
need for legislation:

Among the ever-increasing pressures caused by population growth are greater
demands on soil, water, and related resources in order to meet both present
and future requirements for food and fiber; for rural and urban development;
for agricultural, industrial, and community water supplies; for fish and wild-
life habitats; and for an untold variety of other needs and uses.®

Because the United States is by far the leading source of grain for
the world market,?® the impact of population growth on domestic
agricultural land is of considerable importance both to the nation
and to the world. By possessing and controlling grain exports, the
United States can influence the policies of foreign governments,
reduce the deficit in its balance of payments in international trade,
and promote at least short-term humanitarian goals. The impact of
population numbers on agricultural land occurs in at least two ways.
First, population expansion forces the conversion of agricultural
land to nonagricultural uses—for example, housing, reservoirs, and
roads. Approximately 3 million acres of farmland, including 1 million
acres of prime farmland, are lost to other uses each year. Each
decade, therefore, roughly 7 percent of all agricultural land and 4
percent of prime lands are converted to nonagricultural uses.?! Sec-
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ond, population growth promotes soil erosion from wind and water.
As population numbers increase, agricultural land is used more in-
tensively for food production, marginal land is brought into pro-
duction, and forests are cut to acquire lumber for buildings and to
increase the amount of food-producing land. Soil erosion on such
land is greater than on land that is used little or not at all.22 The
seriousness of erosion in the United States is indicated by the fact
that one-third of the topsoil on croplands has been lost over the past
two hundred years, a loss that includes some 100 million acres of
cropland that since 1935 has deteriorated to the point where it can
no longer be cultivated.?? (The loss of 100 million acres is equivalent
to losing the area covered by the state of California.)?* The United
States today has a total of only some 400 million acres of cropland
and has limited ability to replace lost cropland with land not cur-
rently devoted to agriculture.?

A second problem with which federal legislation dealt was the
deterioration of rangelands. The Forest and Rangeland Renewable
Resources Research Act of 1978 authorized support for research on
the protection, management, and utilization of forests and range-
lands and for dissemination of the resulting information.?®¢ The
Public Rangelands Improvement Act of 1978 provided a program
to develop, inventory, manage, and improve publicly owned range-
lands.?” One study leading to passage of the law found that, of 163
million acres of public rangelands, 83 percent were in no better than
“fair’” condition. In addition, four of every six acres were not im-
proving in quality, and one of every six acres was declining in quality,
primarily because of unregulated grazing.?® The number of grazing
livestock is partially a function of the size of the human population
that needs to be supported; as population numbers rise, the number
of livestock will also tend to increase. As livestock numbers mount,
overgrazing becomes a greater threat, and serious ecological problems
can result—for example, soil erosion, flooding, creation of deserts,
and water of reduced quality and quantity for human consumption,
agriculture, and fish production.?® Therefore, an increase in popula-
tion numbers, which leads to increased grazing, requires that the use
of rangelands be regulated and the number of livestock limited. This
limitation may, in turn, have effects that many people will deem
undesirable — for example, a reduction in the meat available for
consumption.
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The third piece of legislation involving land concerned forests. In
addition to the Forest and Rangeland Renewable Resources Research
Act of 1978 already mentioned, Congress enacted the National
Forest Management Act of 1976, which requires the development of
plans to manage the national forest system.3® Lumber from the
system accounts for a substantial proportion of the annual harvest of
timber in the United States and has an important influence on the
price paid for timber by the American public.3! All else being equal,
the demand for lumber (particularly in housing) increases with popu-
lation size, and thus population growth places greater pressures on
the productivity of forests, public and private. There is evidence that
forest yields will not increase, and may even decline, in the next few
decades, or that forest resources will be reduced if yields are in-
creased.® The result will be a reduction in the per capita availability
of timber and higher prices for timber either in the short term or in
the long term. The demand for lumber will thus come into conflict
with the vital ecological role played by forests, which act to mini-
mize erosion and the buildup of sediment in rivers and reservoirs, to
prevent water runoff and flooding, and to facilitate the global
cycling of water, oxygen, carbon, and nitrogen.33

Water. Congress has enacted legislation concerned with both the
quality and the quantity of water. With regard to quality, three laws
have been passed to reduce water pollution.3* The scale of such
pollution is clearly enormous. It has been estimated that the abate-
ment of water pollution under existing legislation will require the
expenditure of $84 billion by public agencies and $76 billion by
private organizations between 1979 and 1988.3° Population growth
plays a role in generating such pollution. Other things being equal, an
increase in population numbers results in increased pollution from
(1) greater use of rivers, lakes, and other bodies of water to dispose
of the waste generated by increasing numbers of humans and live-
stock, (2) the chemicals discharged by more extensive industrial
activity, and (3) the fertilizers, pesticides, and herbicides washed off
land being farmed more intensively.3® The fact that the number of
Americans increased by 18 million in the 1970s37 helps explain the
lack of significant progress, despite federal legislative efforts, in water
pollution abatement during that decade.38
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With regard to the quantity of water available, three statutes have
been enacted in an attempt to increase domestic water supplies.?® In
addition, a bill was passed for the control or reduction of salt levels
in the water of the Colorado River Basin in order to increase supplies
for individuals, industry, and agriculture; water treatment was
required because human use was adding to a relatlvely high salt level
that existed naturally.*°

Continued population growth is largely responsible for a con-
stantly increasing demand for water for personal consumption,
industry, and agriculture. Americans use great amounts of water to
maintain their high standard of living. Approximately 3,750 gallons
of water per capita are used daily to provide food for each individual,
and an additional 1,800 gallons per capita are used for industry,
personal consumption, and other purposes.*! Use of water—and,
consequently, our standard of living—will apparently have to be
reduced if population growth persists. Evidence indicates that, in
spite of legislation, serious water shortages will exist in many regions
of the United States in the near future.

In summary, then, growth in population and economic activities during the
next half century will force upon us significant expenditures for [water]
treatment and storage facilities; moreover, for a growing number of regions,
such investments will eventually prove inadequate. When one takes a region-
by-region look at the situation, it becomes clear that the scope for redistribu-
tion of water, activities, and people is more limited and difficult to achieve
than it might appear at first glance. But there is considerable scope for in-
ducing reductions in demand for water. Short of significant technological
breakthroughs in water augmenting procedures, this is the method that will
have to be relied upon to hold expenditures on treatment and storage facilities
to reasonable levels and to avoid difficult and painful redistributions. Popula-
tion growth has a large role to play in determining how rapidly we must
accomplish all these changes.*

Wildlife. Congress has enacted three laws dealing with animal and
plant species that are or could be seriously jeopardized in the absence
of regulation. The Fish and Wildlife Improvement Act of 1978 autho-
rizes funds for research on, and resource management (including land
acquisition) to protect, fish and wildlife.*> The Endangered Species
Act of 1973 provides programs to propagate threatened plant and
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animal species and to protect the ecosystems upon which such
species depend.** Moreover, legislation has been passed to halt the
decline in the number of wild, free-roaming horses and burros on
public lands—a decline due to human misuse of the animals.*

The threat to animal species is a serious worldwide problem. Over
half of the animal species known to have become extinct have
disappeared in the present century, and an estimated one species
or subspecies becomes extinct each year; in the United States, over
100 species of birds and mammals are considered to be in jeopardy
at this time.*® The potential repercussions for human welfare are
serious because each species occupies a niche in an ecosystem, and
the disappearance of a species leaves a gap that can disrupt the
functioning of the entire ecosystem. Crop loss and the spread of
disease can result.*” Population growth and its correlates play a
major, if not the key, role in the disappearance of species. The
destruction of habitats appears to be the major factor in extinctions
occurring in recent times; as population numbers have mounted,
construction of housing, roads, dams, and recreational facilities has
spread. More extensive farming and logging has also intruded upon
previously undisturbed areas. In addition to altering habitats, rising
population numbers have fostered increased use of pesticides and
herbicides in agriculture and of chemicals and metals in industry;
the result has been the pollution of water needed by wildlife. Extinc-
tion has always taken place in nature, but the increasing scale of
human activity has accelerated the process and has totally obliterated
some genetic strains. The Council on Environmental Quality notes
that “[m]an depends directly on thousands of species of living
organisms for his needs, and indirectly on the adaptive diversity
and ecological roles played by countless others.”*® Population
growth is eroding this indispensable basis for human existence.

Coastal Zone and Oceans. Several pieces of legislation have been
enacted to deal with coastal land and ocean waters and their re-
sources. The Coastal Zone Management Act of 1972 calls for the
preparation and implementation of state plans and management
programs to protect the coastal zone.* The Marine Mammal Protec-
tion Act of 1972 requires U.S. citizens to obtain a permit to take
marine mammals, including whales, porpoises, seals, and sea otters.5°
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The Marine Protection, Research, and Sanctuaries Act of 1972
regulates the dumping into the ocean of waste that originated in the
United States or that originated elsewhere but is to be deposited in
American-controlled ocean waters.’! The Deepwater Port Act of
1974 authorizes the construction and operation of ports located in
deep waters beyond the territorial limits of the United States for the
use of large oil tankers.’? The Ports and Waterways Safety Act of
1972 is aimed at the prevention of pollution caused by damage to
structures and vessels in navigable waters.53

The need for all of this legislation can be traced in large measure
to population growth. Increased numbers of people result in greater
residential, recreational, and industrial development and more fishing
and mineral extraction in coastal areas, and in increased use of the
ocean for dumping and transportation. Thus, for example, shellfish
in coastal waters appear to be experiencing increased contamination
from metals and chemicals and to be declining in quantity.>* The
overall result is degradation of the natural environment and intensi-
fied exploitation of its resources. In the words of Congress:

The increasing and competing demands upon the lands and waters of our
coastal zone occasioned by population growth and economic development,
including requirements for industry, commerce, residential development,
recreation, extraction of mineral resources and fossil fuels, transportation
and navigation, waste disposal, and harvesting of fish, shellfish, and other
living marine resources, have resulted in the loss of living marine resources,
wildlife, {and] nutrient-rich areas, permanent and adverse changes to ecologi-
cal systems, decreasing open space for public use, and shoreline erosion.>’

Mineral Resources and Energy. The United States is entering an
era of serious shortages of minerals, including minerals used to pro-
duce energy. The resource abundance of the past, particularly of the
quarter-century following World War II, is coming to an end, and the
inflation and unemployment that have characterized the economy
since the early 1970s are manifestations of the growing imbalance
between supply and demand.’® The high U.S. standard of living has
been based largely on the country’s high per capita use of mineral re-
sources, but Americans are gradually beginning to realize that mineral
consumption is based to a very considerable extent on imported com-
modities. Of thirty-seven minerals important to the American econ-
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omy for instance, at least half of the total consumption of twenty-
two of them was imported in 1975.57 Heavy dependence on foreign
sources of vital minerals has become particularly serious because
worldwide competition for minerals is rapidly intensifying as devel-
oping countries with large and growing populations attempt to in-
dustrialize.’® In a 1975 report, the National Academy of Sciences
predicted that “man faces the prospect of a series of shocks of varying
severity as shortages occur in one material after another, with the first
real shortages perhaps only a matter of a few years away.”>® Congress
has also recognized the seriousness of the situation. In 1974 congres-
sional legislation created a temporary National Commission on
Supplies and Shortages to acquire information on the prospects
for shortages and their causes and consequences.®® In 1976, Con-
gress passed the Solid Waste Disposal Act to promote the recovery
of energy and other resources from discarded materials;®! an express
motivation for the legislation was concern over domestic shortages
of minerals.%?

While the United States faces shortages of a wide array of minerals
important to its affluence,®® Congress has most clearly recognized
the problem of shortages in energy resources. Considerable legislation
has been enacted to promote both the conservation and the produc-
tion of energy.®* “The fundamental reality,”” said one congressional
committee, *“is that this nation has entered a new era in which energy
resources previously abundant will remain in short supply, retarding
our economic growth and necessitating an alteration in our life’s
habits and expectations.””®5

Unfortunately, the role of population growth in creating and
exacerbating the energy shortage has not been appreciated. Total
energy consumption is the result of two distinct factors: number of
people and per capita consumption. Multiplication of these factors
yields total consumption. The size of the population affects the first
factor in an obvious manner, but it also affects per capita consump-
tion. With increases in population size, per capita consumption is
forced up, as illustrated by the following two situations. Traffic
jams occur when more vehicles use a road than the road can optimally
accommodate. Each vehicle encounters difficulty in moving, and
thus its energy consumption rises. Again, in the case of procurement
of natural resources such as minerals, the minerals highest in grade
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and geographically closest are exploited more rapidly than they
would otherwise be as a result of population growth. As nearby re-
sources are exhausted, increased energy must be used to acquire less
accessible resources to supply the needs of each member of the
population.®® Population growth creates, in short, diseconomies of
scale. Thus, it is no accident that the proportion of a population
employed by government increases both with the concentration of
people and, after an optimum level is reached, with their number;
government is forced to deal with problems of coordination and
control that result from, and develop more rapidly than, the increase
in population size.®” The additional resources consumed to maintain
political and social equilibrium necessarily raise a society’s per
capita energy consumption.

Natural Disasters and Weather. Congress has enacted several pieces
of legislation dealing with natural disasters, particularly disasters
caused by weather. The consequences of natural disasters increase
with population numbers because injuries, deaths, and property
damage from severe weather and other adverse acts of nature in-
crease as the population in disaster-stricken areas rises. Since 1973
Congress has passed four bills aimed at alleviating the effects of
natural disasters and attempting to deal with their causes.®® Thus,
Congress enacted legislation to develop a national policy on weather
modification and a national program for research on the subject in
order to find means to avert severe storms, drought, hurricanes, and
tornadoes.®® It also enacted the National Climate Program Act,
whose aim is the advancement of knowledge of the causes and con-
sequences of climatic change.” In adopting the act, Congress noted
that “[w]eather and climate change affect food production, energy
use, land use, water resources and other factors vital to national
security and human welfare””! —consequences whose scale increases
as population size mounts. Finally, Congress passed the Earthquake
Hazards Reduction Act of 1977 in order to minimize risks to life
and property from earthquakes.”? An important reason for the law
was the recognition that “[e]arthquakes have caused, and can cause
in the future, enormous loss of life, injury, destruction of property,
and economic and social disruption”’® —effects that are magnified
with increases in population numbers in stricken areas.
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Laws Affecting the Economy

An argument sometimes advanced with vigor is that population
growth is necessary for economic progress.” The argument ap-
parently stems partly from a misunderstanding of the writings of the
major economic theorist of the twentieth century, John Maynard
Keynes, who in fact believed that population stability can promote
economic welfare.” Fortunately, the American public generally
seems not to accept the argument that economic prosperity is
dependent upon population growth; a 1971 national survey found
that slightly over half of those interviewed rejected the argument.’®
However, rejection of the argument does not mean that Americans
are cognizant of the negative consequences of population expansion;
on the contrary, it appears that a clear recognition of the economic
costs of continued population growth is still lacking. Accordingly,
we need to examine some legislation dealing with economic problems
that have resulted to a significant degree from domestic population
pressures.

Employment. Several laws have been enacted aimed at reducing the
number of unemployed persons,”” but perhaps the most significant
was the Full Employment and Balanced Growth Act of 1978, a
commitment on the part of the federal government to attempt
simultaneously to alleviate unemployment and to balance the budget,
minimize inflation, improve the balance of trade with foreign nations,
and achieve gains in productivity.”® Special attention was given to
the relatively high rate of unemployment among young adults; the
act declared that “serious unemployment and economic disadvantage
of a unique nature exist among youths, even under generally favor-
able conditions.”” Congress found that federal monetary and
fiscal policies had failed to attain previously established goals and
that the policies must be supplemented by other measures.

The problem of unemployment can be largely explained by
existing population pressures. The number of workers has been
expanding rapidly in recent years as the result of the baby boom fol-
lowing World War II. For example, the number of young adults eigh-
teen to twenty-four years old increased from roughly 16 million in
1960 to 29 million in 1979 —an 80 percent increase in just nineteen



POPULATION AND LAW 27

years.8® The economy has been unable to absorb the rapid increase
in the number of young workers produced by the baby boom; there-
fore, in the last few years about half of all unemployed persons have
been twenty-four years of age or younger.®! The unemployment
problem today is to a considerable degree the result of the high
fertility of the late 1940s and the 1950s.

Another law reflecting population pressures is the Federal Em-
ployees Flexible and Compressed Work Schedules Act of 1978, which
authorized a three-year experiment in varying the length of the
workweek and workday of federal government employees.®? Rather
than work five days a week and eight hours each day, employees
were given the option of working, for example, ten hours a day for
four days. Changes in the standard weekly work schedule of five
eight-hour days have also begun in nongovernmental employment
and have been motivated in part by the pressures that population
numbers have placed on urban transportation systems at certain
times of the day. Flexibility in work schedules can spread the use of
streets, freeways, and mass transit over a longer period of time and
thus reduce the congestion of “‘rush hours.”?3

Taxation and Government Revenues. In determining taxable
income, the Internal Revenue Code permits taxpayers to deduct
from their income a fixed amount for each dependent child. Until
1978 the amount was $750 for each child, but it was increased to
$1,000 commencing in January 1979.83% Congress gave the following
reason for the change:
The $750 exemption became effective in 1972. Inflation since then has
eroded the real value of the $750 exemption and increased the difference
between $750 and the cost of supporting a dependent. Consumer prices have
in fact increased 55 percent since 1972. This erosion in the value of the
exemption has been particularly severe for middle- and upper-middle-income
taxpayers, especially those with large families.®

The inflation the United States has experienced since 1972 can be
explained in large measure by population pressures, particularly as
they have affected oil supplies and prices.8¢ It is therefore ironic
that congressional motivation for the increased exemption was the
impact of inflation on large families, because financial relief was
provided to the very people who have helped to foster inflation.
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Population numbers appear to have reached the point where they are
pressing against the limits to growth, and the pressures are manifested
in shortages and concomitant price increases.%’

In addition to reducing federal revenues to provide assistance to
large families, Congress in 1972 authorized the transfer of federal
revenues to state and local governments to defray their operating
expenses and capital expenditures.®® State and local governments,
Congress found, were carrying the principal burden of domestic
problems and were experiencing a rapid rise in the need for their
services. Congress concluded that the increased demand for services
stemmed largely from the growth of population numbers in general
and growth in urban areas in particular.8® Thus, it can be argued that
Congress was subsidizing childbearing and population growth through
tax law changes that reduced revenues, while at the same time it was
spending revenues to alleviate the problems generated by population
growth.

Laws Affecting Built Surroundings

Federal legislation relevant to man-made physical surroundings can
be divided into two categories: cities and housing.

Cities. Congress has enacted a number of laws dealing with the
quality of life in urban areas. The National Neighborhood Policy Act
established a commission to identify and make recommendations to
alleviate the factors reducing the quality of life in urban neighbor-
hoods;? the law followed a congressional finding that incentives
needed to preserve the built environment were lacking and that
deterioration would continue until explicit incentives were developed
to encourage conservation of existing neighborhoods.’® The Livable
Cities Act of 1978 provided assistance to state and local governments
and to private organizations for programs promoting the aesthetic
and psychological aspects of urban areas, particularly for low- and
moderate-income residents.> The Urban Park and Recreation
Recovery Act of 1978 authorized assistance for recreational facilities
in low-income urban neighborhoods.?® Finally, the Solid Waste
Disposal Act was directed at the recovery of energy and other



POPULATION AND LAW 29

resources from discarded materials and at the safe disposal of such
materials.’® The act was a response to the need to deal with the
tremendous volume of waste generated by the population; waste
has, in fact, begun to exceed the capacity of disposal sites available
to urban areas.®®

As urban popultions grow larger as a consequence of population
increase in the nation as a whole, the quality of urban life tends to
decline. The decline is manifested in the suburbanization process
that has been occurring over the past half-century; many Americans
seem to have concluded that areas of high population density are less
attractive than areas of low density, and the difference they perceive
in the quality of life has motivated them to live in low-density
areas.?® In the words of a computer simulation study of the dynamics
of urban areas:

Other things being equal, an increase in population of a city crowds housing,
overloads job opportunities, causes congestion, increases pollution, encourages
crime, and reduces almost every component of the quality of life.”’

Housing. Congress has passed legislation to facilitate the purchase
and ownership of housing. The Emergency Home Purchase Assistance
Act of 1974 increased the availability of funds for mortgages in order
to counteract shortages of, and high interest rates on, such funds.”®
The Emergency Housing Act of 1975 authorized temporary assis-
tance with mortgage payments for persons unemployed or under-
employed because of the economic recession that then existed.®®
One catalyst for housing legislation was the reduction in employment
and capital stemming from shortages of energy and from rapid in-
creases in the cost of energy.!® Other problems involving housing
added to the need for the legislation. For example, since the late
1960s the cost of purchasing housing has risen faster than income.!%!
The high cost has been principally due to shortages of land.!%* During
the same period the operating costs of housing have also advanced
more rapidly than income, largely because of the increased price of
heat and utilities.!®® It can be argued that population growth not
only helped to create the shortages of land, capital, and energy that
retarded income and raised housing costs; it also caused environ-
mental degradation leading to governmental regulation that further
contributed to housing expenses.!%
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Laws Affecting Health

Congressional legislation dealing with health can be divided into two
categories: (1) food and nutrition and (2) environmental insults.

Food and Nutrition. It is not widely appreciated that population
growth in the United States has contributed to nutritional problems
among American citizens. The National Agricultural Research, Exten-
sion, and Teaching Policy Act of 1977 was enacted to advance do-
mestic food production through increased research and dissemination
of information,!® but while lawmakers recognized that population
growth had helped to create the need for the law, they emphasized
increased food production in order to provide for a larger population
in the future.!® Currently existing nutritional deficiencies led
Congress to act, but neither of the two pieces of legislation that
resulted recognized the role of past or current population growth
in creating the deficiencies. Congress first passed the Food Stamp
Act of 1977, which amended previous legislation to upgrade the
nutrition of the poor.!®” The act made food stamps available to
households whose financial resources were “a substantially limiting
factor” to adequate nutrition.1% Additional legislation promoted the
nutrition of children in limited-income families'®® and the nutrition
of low-income mothers both during pregnancy and up to one year
after they had given birth.!!® The premise underlying each piece of
legislation was that financial limitations were responsible for inade-
quate nutrition. The role of population growth in creating the finan-
cial limitations was ignored. However, population growth appears to
have (1) forced food prices to rise and thereby made it more dif-
ficult for low-income persons to obtain an adequate diet and (2)
held down incomes.

Let us examine the means by which population growth seems to
foster financial limitations that affect nutrition. Population growth
tends to increase food prices in the following ways: 11

o Soil erosion and the use of marginal lands for agriculture are
promoted. Yields on eroded and marginal lands are less than on
high-quality land unless there is a greater investment of energy
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(for example, in the form of fertilizer). Greater use of energy
increases the cost of the food produced.

e Shortages of energy are created and the price of energy in-
creased. Modern agriculture uses large amounts of energy for
producing, processing, and transporting food, which makes the
cost of food highly sensitive to the cost of energy.

e Capital becomes scarce and its price rises (as reflected in
interest rates). Thus, the cost of agricultural equipment,
energy, and land —and hence the cost of food —is forced up.

e Agricultural land must be converted to urban uses—for ex-
ample, housing and transportation; as a result, the supply of
agricultural land is reduced and its price increased, which
affects food costs.

Population growth also appears to promote inequalities in income
and hence to limit purchasing power among low-income groups. On
the one hand, population growth increases the quantity of young
workers. Recent studies have found that, because of their increasing
numbers, young adults entering the labor force in the mid-1970s
experienced a greater disparity than those entering in the late 1960s
between the income they were able to earn and the income earned
by older, already established workers. In other words, in response to
the greater supply of young adults, the earnings of new entrants into
the labor market fell further behind the earnings of their elders.!1?
Increasing population numbers have thus contributed to the greater
incidence of low incomes that prevail among young adults.!13

On the other hand, population growth appears also to have an ef-
fect on workers’ skills. There is evidence that high fertility causes less
parental time and fewer financial resources to be devoted to each
child and affects children’s educational attainment. High fertility
also results in lower expenditures per capita for public education.
Large families thus seem to reduce the quality and hence the earning
ability of the labor force by inhibiting the acquisition of skills.!14

Environmental Insults. Environmental insults refer to man-made
stimuli that have a deleterious effect on physical and mental health.
As the population grows larger, these stimuli either increase in inten-
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sity or, because of the larger number of people exposed to them,
increase in importance. Congress has enacted legislation authorizing
research and education regarding the effects of noise. It has also set
noise emission standards for newly made products that are major
sources of noise.!’® Noise has been found to damage both physical
and mental health!'® and to become more intense as population size
expands.!!?

In another effort to deal with harmful stimuli, Congress passed the
Federal Environmental Pesticide Control Act of 1972 to regulate the
use of pesticides.!!® Even though pesticides are a potential threat to
health, they cannot be completely banned because of the essential
role they play in promoting agricultural productivity and minimizing
food prices for our large and growing population.!'® Also, the
National Cancer Act of 1971 was enacted in an attempt to facilitate
research on and treatment of cancer.!?® Researchers believe most
cancers to be the product of environmental causes,'?! and as popu-
lation size increases in an industrial society, the prevalence of toxic
elements in the environment, and the number of people exposed to
them, can be expected to mount also.

Congress has also adopted legislation to help deal with child abuse
and neglect and with the rising incidence of children who have run
away from home.!?? Research indicates that children in crowded
housing are more likely than other children to experience situations
associated with abuse and running away.!?®* Continued population
growth raises the probability of crowded housing.1%

Population increase in the United States has been an important
cause of a variety of serious problems, and it cannot continue to be
viewed with equanimity. The American people must recognize that
population growth is eroding their standard of living—indeed, our
environment may not be able to sustain our present standard of
living even if population numbers remain at their present level.!?s
We are paying a definite price for our failure to adopt a policy regu-
lating family size. It may be that Americans will choose to sacrifice
a high standard of living in order to avoid a fertility control policy,
but we ought to be aware of the choice we are making.
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3 POPULATION GROWTH AND
THE RIGHT OF PRIVACY

In the preceding chapter we examined the wide variety of problems
that population increase has helped create in the United States. This
chapter discusses one more deleterious effect of population increase
—this one, of a constitutional nature. The chapter argues that popu-
lation growth has reduced the privacy of American citizens and has
thereby circumvented, and in effect decreased, the protections
afforded by the constitutional right of privacy.

CONSTITUTIONAL RIGHT OF PRIVACY

A right of privacy is not expressly mentioned in the Constitution.
However, the Supreme Court has held that a right of privacy pro-
tecting decisions about childbearing is implicit in the due process
clauses of the Fifth and Fourteenth Amendments, which forbid
federal and state governments from engaging in actions depriving
any person of “liberty without due process of law.”! The liberty
guarantee shields the individual from unnecessary governmental
interference in the decision whether to have a child.? “If the right
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of privacy means anything,” the Court has stated, “it is the right of
the individual, married or single, to be free of unwarranted govern-
mental intrusion into matters so fundamentally affecting a person
as the decision whether to bear or beget a child.”?® The right of
privacy has been used to invalidate legislation imposing a total ban
on abortions or requiring a husband’s consent to his wife’s having an
abortion.*

Unfortunately, the Court does not appear to appreciate at least
one important ramification of the right of privacy. On two recent
occasions it has held that government is not constitutionally required
to pay the expenses of abortions for indigent women, even when it
pays the expenses of childbirth.® Government is thus able to provide
an inducement to carry a pregnancy to term even for women who
might otherwise not do so, and thus government effectively en-
courages unnecessary population growth.® Indeed, the Court explic-
itly recognized that encouragement of population growth was a
governmental interest that justified not paying for medically unnec-
essary abortions.” The Court’s viewpoint was especially noteworthy
because the government had never contended that population
growth was a goal of the policy being challenged;® the Court there-
fore had no reason to make a statement on the matter except to ex-
press the view of its majority that population increase is beneficial.
Ironically, population growth has forced government to impose, or
at least to permit, coercive influences on fertility and to restrict the
ability of individuals to decide freely on the number of children they
will have. In holding that the right of privacy is not implicated when
government encourages childbearing, the Court did not consider or
understand the limitations that population growth imposes on deci-
sions about family size.

CASES INVOLVING POPULATION GROWTH AND THE
RIGHT OF PRIVACY

The manner in which population pressures frustrate the protections
afforded by the right of privacy and limit childbearing freedom is
well illustrated by a Maryland court case. The owner of a parcel of
land zoned for multiple-family/medium-density housing sought a
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special exception from the county in order to construct apartment
buildings containing more bedrooms than were permitted under the
zoning ordinance applicable to the area.’ The owner proposed to
build apartments with a total of 442 bedrooms, but the zoning
ordinance allowed only 367. The county denied the application
on the ground that school facilities could not handle the additional
students that would accompany the larger number of bedrooms. The
owner, filing suit, claimed that the ordinance was an unreasonable
restriction on private property unrelated to the general welfare, and
created an unconstitutional distinction between large and small
families. In response to the first argument, the court held that zoning
to regulate population density was a valid exercise of the police
power possessed by states and their subdivisions to promote the
general welfare and that, given the rapid growth of population
occurring in the region, the ordinance was a reasonable means to
control density. In response to the argument that large families
would be limited in their ability to locate suitable housing while
small families would not, the court held that the owner had failed to
prove that the distinction between large and small families was
unreasonable.

While it might be argued that the zoning ordinance increased
privacy by reducing density, the argument overlooks the impact of
limited bedroom space on the ability to decide freely on the number
of children one wishes to have. Individuals contemplating additional
children will be deterred from having them if they cannot obtain
housing with a sufficient number of bedrooms.!® Therefore, the
zoning ordinance was in effect a governmental measure influencing
the number of children a couple could have. That measure, in turn,
stemmed from the fact that the population levels permitted under
the ordinance were evidently the maximum that the school system
could handle. Because population numbers were threatening to
exceed the ability of the social system to provide educational facili-
ties, government adopted a measure that, intentionally or uninten-
tionally, restricted the number of children that parents could decide
to have. The right of privacy, however, was intended to minimize
governmental interference in such decisions.

We can find otherillustrations of the manner in which population
growth has reduced privacy, restricted individuals in their ability to
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have children, and thus frustrated the protections afforded by the
right of privacy. A number of court cases have resulted from popula-
tion increases that have created the need for housing of greater
density. In these cases the courts have held that there is no right to
low-density housing—nor, consequently, to greater privacy —when
the community is experiencing pressures from population growth. As
a result, government has been required to permit or promote housing
of high density and limited space—which, as we have seen, acts to
curb fertility.!! For example, in a Pennsylvania case a township in
the path of population expansion from two directions amended its
zoning ordinance to require a minimum of four acres of land for each
lot on which there was to be residential construction.}? The owner
of a parcel of land proposed to build single-family homes on lots of
one acre each, a plan that would have been acceptable under the
zoning applicable to the land prior to the amendment. When denied
a building permit for construction on one-acre lots, the owner filed
suit challenging the constitutionality of the four-acre minimum. The
Supreme Court of Pennsylvania recognized the desirability of large
lots in terms of reducing or eliminating the problems of congestion,
pollution, and shortages of natural resources and governmental
services but pointed out that the police power under which govern-
ments zone must be utilized to achieve public purposes rather than
private preferences. The police power, the court found, must pro-
mote the welfare of the public at large and not the purely selfish
interests of the individual. The court concluded that the four-acre
lot requirement was not necessary to the welfare of the public but
merely manifested an impermissible private desire to exclude popu-
lation increments:

Zoning is a tool in the hands of governmental bodies which enables them to
more effectively meet the demands of evolving and growing communities. It
must not and cannot be used by those officials as an instrument by which
they may shirk their responsibilities. Zoning is a means by which a govern-
mental body can plan for the future—it may not be used as a means to deny
the future. . ..

There is no doubt that many of the residents of this area are highly de-
sirous of keeping it the way it is, preferring, quite naturally, to look out upon
land in its natural state rather than on other homes. These desires, however,
do not rise to the level of public welfare. This is purely a matter of private
desire which zoning regulations may not be employed to effectuate.!>
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Thus, when it is not fully developed,!* a community must face the
problem of population growth and meet it as best it can, even when
the population increments come from other areas.!®> However, a
locality is not able to maintain even the low density of single-family
homes on one-acre lots if higher density is necessary to provide
housing. Accordingly, a community that is developing must accept
its fair share of apartments if there are people in the region who need
such housing.1®

Population density and space limitations in housing are not the
only factors that act to curtail childbearing. Experimental evidence
from lower animal species indicates that noise can have the same
effect.!” As population numbers rise, the level of noise in an indus-
trialized, urbanized society will also increase.!® Let us look at two
recent cases that arose from noise-generating facilities constructed by
government as the result of population pressures. Both cases involved
claims by landowners that, because of the noise, their property had
in effect been appropriated by government and that they were
therefore entitled to financial compensation. In neither case were
damages awarded, but even if they had been, there would have been
no diminution in noise levels. The cases serve to illustrate situations
where citizens have been unable to obtain relief for injury caused by
intrusion into the privacy of the home of noise that stemmed from
government-constructed facilities—noise that ultimately was gener-
ated by population growth and that could have curtailed childbearing.

In the first case the plaintiff owners resided in a house near which
the defendant state had built an interstate highway and access road.!®
Though none of their land was taken in eminent domain proceedings,
the plaintiffs sought to compel the state to provide compensation for
damages to their house and for loss of solitude. Specifically, they
alleged that their physical and mental health had been impaired
because of a high and continuing level of noise from traffic and that
vibrations from the use of construction equipment had caused severe
structural damage to their house. In ruling for the state and holding
that the plaintiffs did not have a cause of action, the court relied on
the general rule applied to a situation where there has been damage
to property, no part of which has been subjected to physical intru-
sion and use:

Acts done in the proper exercise of governmental powers, and not directly
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encroaching upon private property, though their consequences may impair its
use, are universally held not to be [a] taking within the meaning of the
constitutional provision [under which private property may be taken only for
a public purpose and with full compensation to the owner]. If the property
owner’s annoyance is of the same type to which everyone living in the vicinity
is subjected in varying degrees there is, at most, a sharing in the common
burden of incidental damages.?

The second case applied the same principle in a different setting.
The case arose when a city board of education exercised its eminent
domain powers to acquire part of the defendants’ land to build a
junior high school.?! The board appealed a jury award of four
thousand dollars for damages to the portion of the land that had not
been taken and that contained the defendants’ home. The jury had
presumably granted the compensation at least in part because of the
noise emanating from the school, but the state supreme court elimi-
nated the award on the ground that there had been no physical
intrusion by government onto the land and that the defendants
had not suffered any damage differing from that sustained by the
public generally.

The preceding cases occurred in the context of zoning and eminent
domain and involved a reduction in privacy stemming from popula-
tion pressures. We have seen that diminished privacy from population
increases can act to restrict fertility, but in ways that do not infringe
the constitutional right of privacy that was designed to protect
childbearing decisions.

Let us now turn to a different context and examine tort cases in
which landowners whose privacy was reduced by population growth
made unsuccessful allegations of nuisance.

TORT LAW AND THE RIGHT OF PRIVACY

Tort law recognizes two types of nuisance—namely, public and
private; the difference between them lies in the pervasiveness of the
effect of the activity in question. A public nuisance is one affecting
a considerable portion of a community; a private nuisance is one
affecting a small number of individuals in a way that differs from the
effect on the community at large. It appears to be generally held that
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an activity conducted in compliance with existing zoning regulations
or pursuant to authorizing legislation is not a public nuisance that the
courts can enjoin. Compliance with regulations is a persuasive factor
in judicial decisions against the prohibition of an activity as a private
nuisance.??> Accordingly, the Supreme Court of Colorado held that
the noise and air pollution created by a limestone mining operation
carried on in full compliance with state statutes and local zoning
ordinances did not constitute a public nuisance.?® Also, the Supreme
Court of Pennsylvania ruled that construction of a state-authorized
dam was not a public nuisance even if allegations were true that the
effects of construction would include elimination of recreational
facilities, increased traffic congestion, and health hazards.?*

In both of the preceding cases population pressures generated an
increased demand for resources (mining products in one case and
water in the other), which led to government approval of mining
and of water control projects. At the same time, population pressures
also forced people to live in areas near the objectionable projects.
In turn, the increased noise and congestion stemming from the
government-sanctioned projects intruded on the privacy of individuals
and potentially affected childbearing decisions.

ENERGY SHORTAGES AND THE RIGHT OF PRIVACY

Finally, let us consider the ramifications of energy shortages, since
they involve the federal government rather than, as in the material
presented above, local governments. One result of energy shortages
will be to force individuals to live in communities of relatively
high population density, because such communities consume sub-
stantially less energy for cooling and heating dwellings and for
transportation than do communities of low density.?> Federal
law is already moving the nation in the direction of high-density
communities. The Department of Housing and Urban Development,
for example, is required by statute to encourage plans and programs
that conserve natural resources in providing grants for urban planning
to state and local governments.?6 Regulations issued by the depart-
ment provide for the development of land-use plans that control the
distribution of people in order to minimize energy consumption.?’
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Since the department was one of the sponsors of the study finding
that high-density housing reduced energy consumption, it will
evidently promote plans for such housing. In doing so, however, the
department is also reducing privacy and thereby, it seems, discour-
aging people from bearing children, even though the constitutional
right of privacy implies that decisions about childbearing should be
made with a maximum of freedom from governmental controls.
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4 CONSTITUTIONAL LAW AND
“THE TRAGEDY
OF THE COMMONS”

Part II is concerned with the constitutional dimension of factors
that appear to have an impact on fertility decisions and family
size. The impact of these factors, which is largely unintentional, is
not generally recognized —therefore, the factors and their consti-
tutional dimensions are all the more important. In this chapter we
focus on a factor that forms the basis of a line of scientific research
that is just commencing but holds the promise of affecting public
policy on a wide variety of issues, including population. The factor
is a phenomenon associated with goods and services that are owned
by the public and thus shared in common. Biologist Garrett Hardin
has termed the phenomenon “the tragedy of the commons” and has
illustrated it as follows:

Picture a pasture open to all. It is to be expected that each herdsman will
try to keep as many cattle as possible on the commons. . . . As a rational
being, each herdsman seeks to minimize his gain [and thus] the rational
herdsman concludes that the only sensible course for him to pursue is to
add another animal to his herd. And another. . . . But this is the conclusion
reached by each and every rational herdsman sharing a commons. Therein
is the tragedy. Each man is locked into a system that compels him to increase
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his herd without limit—in a world that is limited. Ruin is the destination
toward which all men rush, each pursuing his own best interest in a society
that believes in the freedom of the commons.!

“The tragedy of the commons” is that publicly owned goods and
publicly operated services tend to be overexploited and, possibly,
irreparably damaged as individuals maximize the use of resources
without regard to long-term consequences. Overexploitation occurs
because individuals do not own public goods and services, and thus
their use has no immediate and visible cost. Two possible means
exist to prevent overexploitation: The commons can remain under
public ownership, but regulations can be imposed that restrict access
and use to sustainable levels; or the commons can be eliminated and
public goods and services transferred to private ownership. The
former approach, which involves governmental controls, is the
dominant one in use today. Let us therefore consider the potential
consequences of the latter.

PRIVATE OWNERSHIP AND THE PROTECTION
OF RESOURCES

Unfortunately, there has been only limited scientific research on the
ability of private ownership to prevent misuse of resources. One
study on the yield of lobster fishing areas in Maine differentiated the
areas by the degree of private ownership.? Areas with a relatively
high degree of private ownership yielded larger, more numerous
lobsters per fisherman and higher per capita incomes than areas
where private ownership was minimal or nonexistent. Another
study involved a laboratory experiment in which use of a self-
replenishing resource was subjected to varying conditions in order
to determine the effect of (1) individual versus common ownership
of resources and (2) visibility of resource levels.> The optimum
strategy for extracting the resource while maximizing its replenish-
ment was most closely approximated when there were both individual
ownership and visible resource levels. Significantly, misuse or destruc-
tion of a resource appeared not to be avoidable simply with knowl-
edge of the optimum strategy or with information about the manner
in which individual conduct would lead to misuse or destruction.?
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Research thus appears to support the proposition that individual
ownership is an essential ingredient in the preservation of a renewable
resource. Moreover, it has been found that protection of a resource
increases as the members of the group using it communicate with one
another;> communication among group members, however, becomes
more difficult as group size increases. It has also been found that the
degree to which individuals cooperate and act responsibly to promote
group welfare declines as the size of the group rises.® Accordingly,
the importance of individual ownership of resources in relation to
resource protection appears to increase with population size.

Private Responsibility and Population Growth

If private ownership and responsibility are more important to con-
servation as population size mounts, they also seem capable of
curtailing population growth. Decisions regarding family size are
significantly affected by the personal costs-—financial, social, and
psychological —that children entail.” Parents in our society are able
to place a substantial portion of these costs on the public. Thus,
parents reduce the burden they would otherwise experience from
children, and they may therefore decide to have more children than
they would have if they carried the full burden. For instance, publicly
funded education removes a major financial burden that, if placed on
parents, would undoubtedly depress family size; in 1978-79, the
average expenditure per student was $1,900 in public primary and
secondary schools.® Similarly, an income tax credit for the costs of
child care provides a public subsidy that helps both parents to work
if they want to do so.” The impact of children on family finances
and on the ability of both parents to work are factors that limit
family size,!° but public means have been used to attenuate their
influence.

Research into the consequences of placing the costs of children on
their parents is rare; the relevant work that has been done is not
explicitly focused on this issue. While such research will undoubtedly
become more frequent in the future, we cannot identify at this point
the full range of implications it will have for population policy. How-
ever, recent sociological research suggests some implications that can
be pursued.
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CONSTITUTIONAL PROTECTION AGAINST
THE BURDENS OF CHILDREN

Children and their welfare have increasingly come under the protec-
tion of national constitutions. A study of the period from 1870 to
1970 found that the proportion of national constitutions containing
express provisions regarding children rose substantially; nation-states
increasingly came to recognize childhood as a distinct status and to
specify the responsibility of the nation-state for children and their
welfare, particularly their education.!! Two ideological factors were
advanced by the authors of the study to explain the trend. First, as
societies become technically more advanced, the individual is in-
creasingly seen as a rational being who is the most desirable source
of social, political, and economic action; groups such as the family
tend to lose their importance in societal ideology. Second, the nation-
state is increasingly viewed by its citizens as necessary to the social
coordination of individuals and the protection of their welfare.
In the words of the authors of the study:

The dominance of the ideology of differentiated and state-managed child-
hood reflects the rise of both individualism and the rationalized nation-state.
The individual’s status in society increasingly takes the form of membership
(citizenship) in the nation and state: the individual becomes as much an agent
of the collectivity as of personal or subgroup interests. In this vein, modern
childhood comes under the authority of the state as part of the state’s com-
mand over the socialization of its constitutive members—its authority to pre-
pare its citizens for their roles in aiding national development, achieving
progress, and obtaining success in the world system [of nations] .12

The United States stands almost alone among nations in having no
provision in its Constitution expressly dealing with children.!3
Nonetheless, given the role of the American judiciary in reviewing
statutes and regulations under the Constitution, the welfare of
children may have been given increased constitutional protection
through judicial decision. If this argument is valid, constitutional
adjudication can be said to have effectively promoted childbearing
and population growth to the extent that the Constitution has been
held (1) to approve governmental action alleviating the burdens that
children place on parents or (2) prohibit governmental action that
imposes burdens on parents. If either or both of these situations have
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increased in frequency, judicial interpretation of the Constitution has
fostered a milieu—that is, a commons—in which parents can more
easily act as free riders on group resources. Individuals need have
less concern with the personal consequences of having children as the
probability rises that those consequences will not occur. In other
words, whether individuals become free riders on group resources is
determined by the nature of the milieu in which they find themselves.
Parents can more easily decide to have children insofar as the milieu
reduces the need for them to consider the possible negative conse-
quences of their decision.

How does the Constitution as construed by the Supreme Court
view the burdens of the childrearing process and governmental
responsibility for them?!* At the most general level, the Court has
stated that a constitutional wall surrounds the parent-child relation-
ship and that childrearing is the responsibility of the parents unless
an overriding public interest intervenes. Thus, the Court in 1978
emphasized:

We have recognized on numerous occasions that the relationship between
parent and child is constitutionally protected. It is cardinal with us that the
custody, care and nurture of the child reside first in the parents, whose
primary function and freedom include preparation for obligations the state
can neither supply nor hinder.’

Two issues frequently faced by the Court—illegitimacy and educa-
tional costs—permit us to examine how the Court’s philosophy
works in concrete situations. One would anticipate that, because of a
reluctance to permit intrusions into the parent-child relationship, any
move by government to place burdens on persons who have illegiti-
mate children will be viewed with disfavor. Moreover, given the
primary responsibility of parents for their children, one would expect
that the Court would not view with alarm the imposition on parents
of the financial costs of educating their children.

Illegitimacy

Illegitimate births constitute a substantial and increasing share of the
total number of births in the United States. The proportion of all
births that were illegitimate rose from 4.0 percent in 1950 to 10.7
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percent in 1970, and to 16.3 percent in 1978.!¢ Illegitimacy thus
quadrupled its share of all births between 1950 and 1978. The in-
crease continued steadily, even in the years following the 1973
decision of the Supreme Court that invalidated statutes that pro-
hibited abortion during the first two trimesters of pregnancy.!?
Since illegitimacy continued to increase in the years during which
the availability of abortion and the proportion of women wanting
abortions who obtained them also increased,!® the rising incidence of
illegitimacy may be attributable in part to insufficient personal
penalties for unmarried parenthood.!®

The pervasiveness and the nature of such penalties is affected by
the Constitution and the protections it affords parent-child relation-
ships. Government action that distinguishes between legitimate and
illegitimate children encounters the equal protection clause and its
restrictions on classifications.?® Moreover, constitutional protections
given to parent-child relationships have been extended to all relation-
ships that individuals choose to establish in a family context, and
“the decision whether or not to beget or bear a child is at the very
heart of this cluster of constitutionally protected choices.”?! Govern-
ment action affecting procreation, both illegitimate and legitimate,
may violate the right of privacy that stems from the guarantee of
liberty contained in the due process clauses of the Constitution and
includes fertility decisions.?? The Supreme Court has formally
developed two tests under the due process and equal protection
guarantees for evaluating the validity of government statutes, regula-
tions, and practices that affect fertility. The weaker test requires
only that what government has done possess a reasonable basis in
order to be constitutional, while the stricter test requires that govern-
ment action be founded on a compelling interest and be no broader
than necessary to achieve that interest.?> The former, or “reasonable
basis,” test is applied unless government has seriously infringed the
right of privacy?* or has established a ‘“‘suspect” class— that is, a class
“saddled with such disabilities, or subjected to such a history of
purposeful unequal treatment, or relegated to such a position of
political powerlessness as to command extraordinary protection from
the majoritarian political process.”?5

Illegitimate children have not been deemed a suspect class that
invokes the stricter test. The Court has employed a intermediate test
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between the reasonable basis standard and the compelling interest
standard at least once, because illegitimacy “classifications approach
sensitive and fundamental personal rights’?¢ —by which the Court
presumably means the right of privacy, since the right protects the
individual, regardless of marital status, in making decisions whether
to have children.?” However, on other occasions the Court has indi-
cated that the test is simply one of reasonableness.?® The standard
to be used with regard to government action in the area of illegiti-
macy is thus not completely clear, but it is certainly not the most
restrictive that could be imposed. Nevertheless, apart from the exact
nature of the test used, a review of court opinions shows a definite
pattern of constitutional limitations placed on governmental action
affecting illegitimacy.

Two types of relevant cases exist. In the first, state statutes have
placed burdens on illegitimate children or on their parents for the
recovery of compensation upon the death of the other. The Court
has uniformly invalidated such statutes under the equal protection
clause. For example, the Court has struck down a statute permitting
legitimate, but not illegitimate, children to recover damages for the
wrongful death of their parents on the ground that “[1]egitimacy or
illegitimacy of birth has no relation to the nature of the wrong.”?°
The Court has invalidated a statute prohibiting the unmarried parents
of an illegitimate child from recovering damages for the death of
the child, because such a statute ‘‘creates an open season on ille-
gitimates”3® without inhibiting illegitimacy. Following similar rea-
soning, the Court has rejected a statute relegating unacknowledged
illegitimate children to a lower priority than legitimate children in
recovering for the death of their natural parents under the state
workmen’s compensation program.3! In this last case, the Court
expressed its view in the following words:

The status of illegitimacy has expressed through the ages society’s condem-
nation of irresponsible liaisons beyond the bonds of marriage. But visiting this
condemnation on the head of an infant is illogical and unjust. Moreover,
imposing disabilities on the illegitimate child is contrary to the basic concept
of our system that legal burdens should bear some relationship to individual
responsibility or wrongdoing. Obviously, no child is responsible for his birth
and penalizing the illegitimate child is an ineffectual —as well as unjust —way
of deterring the parent.*
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In the cases we have reviewed, the Court has established the
principle that government cannot constitutionally punish illegitimate
children simply because of their illegitimacy or because of a desire to
induce couples not to have illegitimate progeny.3® This principle also
seems to be the basis for another set of opinions in which the issue
was the right of illegitimate children to obtain certain benefits. In
one case, the state common law gave legitimate, but not illegitimate,
children the right to financial support from their natural (biological)
fathers.3* In a second case a state welfare program was operated in
such a manner as to deny financial assistance and other services to
illegitimate children while providing them to legitimate children.3*
In both cases the Court invoked the equal protection clause to
invalidate discrimination against illegitimate children. In a third
case the Court upheld a complex provision of the Social Security
Act under which illegitimacy was employed simply as a reasonable,
but not as an exclusive or conclusive, indicator of the likelihood of
dependency upon a deceased parent and hence of eligibility to
obtain benefits.3® In these three cases the Court gave illegitimate
children the right to receive necessary support from others when the
same support had been given to legitimate children; the Court also
gave government the right to utilize illegitimacy in a reasonable
manner as an objective indicator of another, but permissible, criterion
for the dispensation of benefits. In so doing, the Court appears to
have expressed the philosophy that children cannot be penalized
simply because they are illegitimate or because the government
wants to reduce illegitimacy. The Court thus views children as
possessing certain rights that are unaffected by the technical nature
of their lineage —a view that reflects a reluctance to permit intrusions
into the parent-child relationship.

In conclusion, we should note that the preceding cases do not
permit one to determine the validity of government action designed
to discourage illegitimacy that imposes a burden directly on parents.
Could Congress, for instance, eliminate or substantially reduce retire-
ment benefits under the Social Security Act to covered workers
who have had one or more illegitimate children? If the measure
reduced illegitimacy, it would do so in a manner that did not directly
or seriously affect the children involved. Unfortunately, in cases
where the Court has considered sanctions designed to discourage
illegitimacy, the sanctions have fallen on the children. Even so,



CONSTITUTIONAL LAW AND “THE TRAGEDY OF THE COMMONS” 61

there is a strong indication that government would be required to
satisfy the compelling interest test if it acted to discourage illegiti-
macy by imposing a penalty on the parents, because any such action
would evidently be considered a serious intrusion on the right of
privacy. In holding that Congress is not constitutionally required to
provide public funds for abortions, the Court noted:

A substantial constitutional question would arise if Congress had attempted
to withhold all Medicaid benefits from an otherwise eligible candidate simply
because that candidate had exercised her constitutionally protected freedom
to terminate her pregnancy by abortion. This would be analogous to Sherbert
v Verner, where this Court held that a State may not . . . withhold a/l unem-
ployment compensation benefits from a claimant who would otherwise be
eligible for such benefits but for the fact that she is unwilling to work one
day per week on her Sabbath.’

Any withdrawal of government benefits from the parents of illegiti-
mate children that was designed to induce unmarried persons not to
have children would seem to fall under this principle. The Court
protects abortion and childbearing equally under the right of privacy
and would probably find penalties that might be imposed for having
an illegitimate child as objectionable as penalties imposed for having
an abortion. Given the apparent violation of the right of privacy by
sanctions against the parents, government would be forced to meet
the compelling interest standard. One might argue that the reduction
of illegitimacy is a compelling governmental interest because illegiti-
mate infants evidently suffer higher death rates than their legitimate
counterparts of the same economic status.® If a sanction devised
along these lines were the narrowest possible, it might be held
constitutionally valid. However, the important point is that the
Constitution has provided unmarried parents with an umbrella that
minimizes the opportunities for government to place burdens on
them and has thereby allowed the incidence of illegitimacy to be
higher than it might otherwise be.

Educational Costs

Since the Court has expressly stated that the primary obligation for
the rearing of children resides in the parents, we are correct in antici-
pating that imposing the financial costs of education on parents has
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not generally given rise to constitutional concerns. The Court has
long recognized the importance of education in the preparation of
children for adult life,®® and it has indicated that government can
require parents to send their children to school for a minimum num-
ber of years.*® At the same time the Court has held that the parent-
child relationship is protected to the extent that parents can choose
to send their children to private schools,*! and they can exempt
their children from a short period of required formal schooling if
they are doing so because of a genuine religious belief and are pro-
viding alternate education of equivalent utility.#> These decisions
reflect the philosophy that parents have primary control over, and
responsibility for, the upbringing of their children; that government
cannot intrude on the parent-child relationship unless it possesses a
sufficiently important purpose, such as assuring an education ade-
quate for acquiring the essential skills needed by children to function
as adults:*® and that parents have the right and the duty to determine
the most suitable location for the education of their children as long
as reasonable governmental standards are satisfied.**

Given the Court’s recognition of the importance of education for
children and given the responsibility of parents to provide such
education, the question arises whether government is constitutionally
compelled to offer educational services at public expense. The answer
is negative. The Court has pointed out that the Constitution does not
explicitly guarantee a right to education, and it has further held that
no implicit right to education exists.*> However, the Court has also
indicated that if government offered educational services for which a
tuition charge was imposed that absolutely precluded financially
impoverished children from obtaining an education, the poor would
constitute a suspect class under the equal protection clause, and
judicial intervention would then be likely.*

It should be kept in mind that tuition charges in private schools—
to which parents have a constitutional right to send their children—
are permissible and, indeed, necessary to the operation of the schools.
The question of private school tuition has led to a relevant line of
case law. In order to alleviate the costs to parents of sending their
children to private schools, state and local governments have at-
tempted to develop programs of financial aid to nonpublic education,
but the programs have been challenged under the establishment
clause of the First Amendment, which prohibits a “law respecting an
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establishment of religion,” because most private schools are affiliated
with religious groups.” As a general standard, the Court has said that
such programs are permissible if they have a secular purpose, if their
principal effect neither advances nor hinders religion, and if they
do not foster substantial entanglement between government and
church.® Accordingly, the Court has upheld programs in which
parents were reimbursed for the cost of transportation of their
children to schools, both public and private, by public buses*® and
in which public school textbooks on secular subjects were loaned
free of charge to students in private schools.5® On the other hand,
the Court has invalidated a program through which parents were
reimbursed up to designated amounts for private school tuition;
the Court felt that the effect was to advance religion.5! Another
program that paid a part of the salaries of teachers of secular subjects
in religious schools was struck down because the Court believed that
excessive entanglements would develop from the government surveil-
lance necessary to ensure that the teachers did not provide religious
training. Also, the Court opined that political divisiveness would be
likely along religious lines over the continuation and level of funding
for the program.5? The Court has also prohibited government from
reimbursing religious schools for the costs of record keeping and
of teacher-prepared tests, even though the costs resulted from
government-imposed requirements.® The Court has, therefore,
placed severe restrictions on the flow of public funds into private
religious schools. In striking down a program for reimbursing low-
income parents for a portion of private school tuition and giving
middle-income parents a deduction for such tuition under the
state income tax, the Court expressed the view that the financial
burden placed on parents who chose to send their children to reli-
gious schools was a price to be paid for the advantages accompanying
the separation of church and state mandated by the establishment
clause.’* Thus, the Court found, public funds used for direct or
indirect payment of religious school tuition were not in the same
category as reimbursement of the cost of bus transportation or
provision of free textbooks for children attending private schools.
The Court expressed its opinion as follows:

We do not agree . . . that tuition grants [or tax deductions for tuition] are
an analogous endeavor to provide comparable benefits to all parents of school
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children whether enrolled in public or nonpublic schools. The grants [and
tax deductions] to parents of private schoolchildren are given in addition to
the right that they have to send their children to public schools totally at
state expense. And in any event, the argument proves too much, for it would
also prove a basis for approving through tuition grants the complete subsidiza-
tion of all religious schools on the ground that such action is necessary if the
State is fully to equalize the position of parents who elect such schools—a
result wholly at variance with the Establishment Clause.5

To recapitulate, American constitutional philosophy has erected a
barrier to governmental intrusion into the parent-child relationship
and has placed on parents the principal responsibility of childrearing.
In so doing, the Court has provided considerable protection for
illegitimate children and at the same time has permitted educational
costs to be placed on parents. Thus, the opportunity to exploit
resources in the public domain varies between areas of constitutional
philosophy relevant to the burdens of childbearing and childrearing.

CHILDREARING AND SEX ROLES

Let us turn to another aspect of childrearing in American society in
which exploitation of the public domain can exist. A widely accepted
social philosophy—a commons—assigns to men and women roles
under which children are generally expected to be (and in fact are)
reared by women rather than by men. Child care duties and the career
restrictions accompanying them have traditionally been defined as
the responsibility of females rather than of both parents equally or
of the parent with the most interest in and talent for the task.
American men are therefore able to achieve a status— parenthood —
that society deems desirable,® but women who become parents
undertake the burdens of caring for the children and the home. That
childrearing is a burden is suggested by the fact that the role of
childrearer and housekeeper is generally considered relatively low
in prestige’” and is apparently responsible for higher rates of poor
mental and physical health among women.*® In assigning the child-
rearing role, then, American society places certain disadvantages on
women and allows men to acquire a benefit at women’s expense. Not
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surprisingly, men are more likely than women to consider parenthood
an advantageous lifestyle.?

Attitudes of Young Adults

A national study of high school seniors in the spring of 1977 provided
recent empirical evidence on social expectations regarding the
division of labor by sex for young adults who would shortly be
entering their prime childbearing years.° The study examined the
students’ attitudes toward various arrangements for paid employment
for husbands and wives in terms of married couples with no children
and married couples with preschool children. For example, the
students were asked to indicate whether they considered it “not
acceptable,” “somewhat acceptable,” ‘“‘acceptable,” or “desirable”
for both a husband and wife to work full-time when they had no
children and when they had preschool children. The study also
examined attitudes toward different arrangements for the care of
preschool children after working hours and on weekends in the case
of married couples where both husband and wife needed to work
full-time. The students’ attitudes with regard to the employment of
both husband and wife were as follows:

2 &6

1. There was a substantial increase in the proportion of students
who viewed nonemployment for a wife as desirable when a
couple changed from a state of childlessness to a state of
parenthood. Only 9 percent of the students thought it desirable
for a husband to work full-time and a wife not to work at all
when a couple had no children, but 41 percent took this view
when a couple had preschool children—a rise of 32 percentage
points.

2. There was a dramatic increase in the proportion of students
who considered it unacceptable for both spouses to be em-
ployed full-time when a couple changed from childlessness to
parenthood. With the change, the proportion of students
who found full-time employment of both husband and wife to
be unacceptable increased from roughly two out of ten to
seven out of ten—a rise of some 50 percentage points.
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The increase in unfavorable attitudes was not so large in the
case of a wife who worked part-time when she and her husband
changed from childlessness to parenthood. In this case, 4
percent viewed an arrangement where a husband worked full-
time and a wife worked part-time as unacceptable when a
couple had no children, and 18 percent considered it unac-
ceptable when a couple had preschool children—a rise of 14
percentage points.

Attitudes toward an arrangement in which both spouses
worked half-time were not generally positive either in the case
of nonparents or of parents. The same is true of attitudes
toward the situation where a husband is employed half-time or
not at all while a wife is employed full-time. A major change
in, or a reversal of, sex roles was thus viewed with considerable
disfavor.

The attitudes of male and female students were similar but not
identical. Females were more inclined than males to accept
employment by a wife even when she had preschool children.

When both spouses are employed full-time and arrangements need to
be made for the care of children after working hours and on week-
ends, the students’ attitudes were as follows:

An equal sharing of the burdens of child care was the arrange-
ment thought most desirable. Nonetheless, the arrangement
was considered desirable by only two out of five students.

The students considered it more acceptable for a wife to
undertake responsibility for most or all of the child care than
for a husband to do so. For example, 60 percent of the stu-
dents found it unacceptable for a husband to do most of the
child care, but only 33 percent found it unacceptable for a
wife to do so. Roughly twice as many students thus felt it was
unacceptable for a husband to carry the major part of child
care duties as felt it was unacceptable for a wife. A comparable
difference, though not quite as large, existed in attitudes to-
ward males’ and females’ shouldering all child care obligations.
Male and female students had generally similar attitudes toward
child care responsibilities. The differences that appeared
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suggested that females were more oriented than males toward
an equal sharing of child care duties.

These data suggest that young adults in the United States are even
today quite conventional in their attitudes toward a division of labor
by sex and that males and females are generally characterized by
similar attitudes.! Women are expected to leave their jobs when
children arrive, but males are expected to continue to pursue their
careers. Furthermore, while a sharing of responsibility for preschool
children is considered desirable when both spouses must be employed
full-time, there remains a strong preference for wives to carry the
major portion of this responsibility. Other evidence indicates that
the preferences described are manifested in actual behavior and that
there has been little change over the last several decades in the assign-
ment of most child care duties to women.%?

Court Opinions

The manner in which American society defines the roles of males and
females can be determined from court opinions involving constitu-
tional issues as well as from survey research. In construing the Con-
stitution, the judiciary tends to reflect current social ideals, and a
review of court opinions indicates that it has manifested the changing
ideals—though not necessarily the practices—of society with regard
to sex roles. The Supreme Court today looks with disfavor on govern-
ment action based upon traditional definitions of sex roles. The
Court has labeled such action “part of the baggage of sexual stereo-
types that presumes the father has the primary responsibility to
provide a home and its essentials, while the mother is the center of
home and family life.”’® The Court did not, however, arrive at this
view until recently. In 1908 the Court upheld a state statute limiting
the number of hours that women (but not men) could work each day
in factories and laundries. The Court reasoned that the “disposition
and habits” of women were such as to preclude equality with men
and thus necessitated protective legislation for women. It expressed
its view in the following words:

Even though all restrictions on [a woman’s] political, personal, and con-
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tractual rights were taken away, and she stood, as far as statutes are con-
cerned, upon an absolutely equal plane with [a man], it would still be true
that she is so constituted that she will rest upon and look to him for protec-
tion; that her physical structure and a proper discharge of her maternal
functions—having in view not merely her own health, but the well-being of
the race—justify legislation to protect her from the greed as well as the
passion of men.%

By the end of the 1970s, the Court had abandoned the view that
women were inherently unequal to men. The Court gave constitu-
tional blessing to legislation that provided an economic benefit to
women as compensation for their disadvantageous position in the
job market,%® but it recognized that women’s position was the
result of past conditions that should be eliminated.®® With regard
to children, the Court noted that women were more likely than
men to be responsible for child care,®” but it expressly distinguished
statistical reality from constitutional imperative.®8 The Court ac-
cepted the view that the individual should be free to choose or
reject the childrearing role and that government action based on
stereotyped sex roles raised serious constitutional questions. Ac-
cordingly, in Weinberger v Wiesenfeld the Court invalidated a
provision of the Social Security Act under which benefits were
payable to both the wife and the children of a deceased man but
only to the children (and not to the husband) of a deceased woman.
In holding that the provision violated the guarantee of equal protec-
tion, the Court pointed out that the purpose of the act was to permit
the surviving parent to stay at home and care for the child(ren) and
that a legislative assumption that a surviving mother, but not a
surviving father, would want to do so was not constitutionally
valid. The Court reasoned as follows:

The fact that a man is working while there is a wife at home does not mean
that he would, or should be required to, continue to work if his wife dies.
It is no less important for a child to be cared for by its sole surviving parent
when that parent is male rather than female. And a father, no less than a
mother, has a constitutionally protected right to the companionship, care,
custody, and management of the children he has sired and raised, [which]
undeniably warrants deference and, absent a powerful countervailing interest,

protection 8
* * *
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In summary, current constitutional philosophy places major
obstacles in the way of government action that presumes individuals
will adopt social roles consistent with traditional conceptions of
family life. Judicial opinion also discourages government from
establishing impediments to the adoption of roles inconsistent with
traditional sex roles.” Constitutional philosophy thus seems to
express an ideal that is apparently ahead of current social practice,
for as we have seen, young adults still favor a traditional division of
labor by sex with regard to family life. Whether Americans will
abandon this view and allow individuals to make career and child-
rearing decisions freely and without social pressure remains to be
seen. If such a situation develops, men will be faced with assuming
an equal share of the burdens of the childrearing role in order to
achieve the status of parenthood, while women will be free to reject
the burdens. The likely result will be a lowered birth rate.”!
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5 LEGAL PROTECTION AND
FEMALE EMPLOYMENT

Population policymakers have argued for many years that the elimi-
nation of sex discrimination in employment is a desirable, if not
essential, prerequisite to the attainment of a sustained low level of
fertility. With the abolition of sex descrimination, they contend,
commitment to careers will increase among women and family
size will fall. In 1972 the U.S. Commission on Population Growth
and the American Future concluded:

[W]e believe that attractive work may effectively compete with childbearing
and have the effect of lowering fertility, especially higher-order births.
Virtually all American couples want at least one child, but there is some
evidence that rewarding employment may compete successfully with child-
bearing beyond the first child.!

Recent social science research, however, has cast serious doubt on
the proposition that the employment of women reduces fertility.
Some studies have indicated that employment does not affect child-
bearing at all and that any fertility difference found between women
who work and women who do not is attributable to factors other
than work status.? Other research, constituting a more substantial
body of evidence, has found that a relationship does exist between

75
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childbearing and female employment, but the net causal connection
runs in the opposite direction from what population policymakers
believe. This research indicates that childbearing decisions are the
determining factors in the extent of participation of women in
the labor force; higher family-size preferences and fertility reduce the
incidence of female employment.? “In other words,” one such study
concluded, “the number of children a women has may influence her
work decisions, but her labor force involvement does not alter her
fertility behavior.”* It thus appears that, contrary to the argument
that employment determines and controls fertility, women consider
childbearing decisions to be more important than employment.$

The relationship between fertility and employment is important
to population policy. If family size is the antecedent rather than the
effect of employment of women, legal protections for women in
the job market can promote fertility by making it easier for women
to have children, because childbearing can be undertaken without
deleterious consequences in regard to job opportunities and income.
Research has shown that the financial factor is a dominant constraint
on decisions about family size® and a principal inducement for
wives to enter the labor force;” thus, the cost of children limits
family size while simultaneously motivating women to work. Since
1973 the increasing price of oil has caused rapid rises in the cost of
all items, including the cost of raising children. Because of the lower
productivity accompanying higher fossil fuel prices, the cost of oil
has also caused relatively slow growth in wages.® The result has
been strong financial incentives for women to work and supplement
their family incomes.® If the legal system expands employment
opportunities for women, people will find it financially easier to
maintain a desired level of fertility and thus such fertility will be
more likely.!® As one female demographer has noted, women’s
liberation and population control may have divergent concerns.!!

CONGRESSIONAL POWERS OVER

SEX DISCRIMINATION

At least two constitutional provisions—the commerce clause and the
equal protection clause—can be utilized to prohibit sex discrimi-
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nation in employment, but to understand the nature and operation
of these constitutional safeguards, we must make a distinction
between discrimination by private entities and discrimination by
government agencies. A further distinction must be made between
the ability of the judiciary to employ the Constitution directly to
invalidate discriminatory conduct—that is, to strike down such con-
duct under the Constitution without reliance on a federal statute—
and the ability of Congress to enact legislation to suppress discrimi-
natory conduct. Table 5.1 shows the relationship between the two
sets of distinctions and indicates when each branch of the federal
government can suppress sex discrimination in employment. Let us
examine the constitutional basis of each cell in the table. It is virtu-
ally certain that Congress can prohibit sex discrimination by private
employers through statutes enacted under its power to regulate
interstate commerce.!? Such statutes have already been adopted,!3
and while their constitutionality has not been definitively decided
by the courts, there is little doubt that they are valid.!* Congress
has broad powers to control that which affects national commerce:
“Even activity that is purely intrastate in character may be regulated
by Congress where the activity, combined with like conduct by
others similarly situated, affects commerce among the States or
with foreign nations.”!® To the extent that sex discrimination
exists and causes women to earn less than men, purchasing power
is lowered and the national economy is affected, thus allowing
Congress to ban discrimination.

While the power to regulate interstate commerce provides Con-
gress with the constitutional authority to prohibit sex discrimination
in the private sector, it may not allow such a prohibition to be
applied to state governments.!® The guarantee of equal protection,

Table 5.1 Remedies for Discrimination by Private and Government Agencies

Remedy for Discrimination
Source of Statute Enacted Constitution Applied
Discrimination by Congress by Judiciary
Private organizations Yes No

Government agencies Yes Yes
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however, expressly authorizes Congress to forbid state and local
governments from classifying people into groups and treating groups
in different ways.!” The courts, citing the authority given Congress
to enforce the equal protection guarantee, have consistently upheld
legislation prohibiting state and local governments from classification
and differential treatment of employees on the basis of gender.!8

No constitutional provision, it should be noted, empowers Con-
gress to legislate enforcement of equal protection for agencies of
the federal government.!® However, Congress is apparently able to
prohibit sex discrimination in federal employment through its
power to regulate the incidents of interstate commerce as well as
through its power to promote the general welfare in the expenditure
of tax revenues (in this case, employee salaries).?’ Indeed, a statute
forbidding pay differences based on sex already exists.?!

JUDICIAL POWERS OVER SEX DISCRIMINATION

In turning our attention to use of the Constitution by the judiciary
to prevent sex discrimination, we are concerned with situations in
which sex discrimination exists but to which no legislation is ap-
plicable. The question to be examined is the conditions under
which the courts can employ the Constitution to suppress discrimi-
nation. The constitutional provision that has been applied to date is
the equal protection guarantee, whose scope includes both “equality
of treatment” and “treatment as an equal’’:

The right to equal treatment holds with respect to a limited set of interests —
like voting—and demands that every person have the same access to these
interests as every other person. Note that this right to equal treatment clearly
does not operate with respect to all interests; any such universal demand for
sameness would prevent government from discriminating in the public inter-
est. On the other hand, the right to treatment as an equal holds with regard
to all interests and requires government to treat each individual with equal
regard as a person. This is not to say that every political outcome which
operates to an individual’s disadvantage should be deemed to deny treatment
as an equal, but only to single out for special scrutiny and probable invalida-
tion those disadvantageous political judgments which seem likely to reflect
a preference based on prejudice.22
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State Action and the Equal Protection Clause

Although applicable to the federal as well as to the state and local
level,?® the equal protection guarantee provides the judiciary with
the authority only to ban action by government.?* Sex discrimina-
tion in the private sector is beyond the reach of the guarantee unless
the existence of government action—usually labelled generically
“state action” —can be found. State action exists in the conduct of
officers, employees, and agencies of government, but it can also
exist in the conduct of an ostensibly private entity that is performing
a traditional, exclusively governmental function or that is signifi-
cantly involved with government.?® The conditions necessary for
attributing state action to the conduct of a private entity can vary
with the nature of the alleged constitutional violation; what will
constitute state action for one type of injury may not do so for
another. Under the equal protection clause of the Fourteenth Amend-
ment, which was adopted primarily to eliminate discrimination
against blacks,?® courts have been more willing to find state action in
cases where race discrimination has been alleged than in cases in-
volving other types of alleged discrimination.?” How has the state
action issue been treated in cases involving complaints of sex bias
brought under the equal protection clause??® Our review will focus
on the treatment of the issue by the judiciary when sex discrimina-
tion has allegedly occurred in employment and in related fields.?®

Weise v Syracuse University. The U.S. Court of Appeals for the
Second Circuit (which covers Connecticut, New York, and Vermont)
has held that it will employ a lower threshold for finding state action
in cases of sex discrimination. The lower threshold emerged in 1975
in Weise v Syracuse University.3® Plaintiffs were two females who
alleged that the defendant university injured them by favoring less
qualified males in employment. One plaintiff had been rejected for a
teaching position in favor of a male but later was hired as a teaching
assistant. The second plaintiff had been employed in a full-time,
tenure-track teaching position at the university but was denied tenure
and terminated; at the same time two male colleagues were granted
tenure and a male colleague who had also been turned down for
tenure was granted an extension of his teaching contract. Suit was
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filed under 42 U.S.C. § 1983, which prohibits the violation of an
individual’s constitutional rights “under color of any statute, ordi-
nance, regulation, custom, or usage of any State.””3 The statutory
requirement of “‘under color of”’ law appears equivalent here to the
state action requirement of the Fourteenth Amendment,3? and the
court treated it as such.3®

In deciding on the standard to use for state action, Weise begins
with the premise that there must be a balancing of two factors. In
the words of the court:

As the conduct complained of becomes more offensive, and as the nature of
the dispute becomes more amenable to resolution by a court, the more
appropriate it is to subject the issue to judicial scrutiny. [The first factor]
explains the willingness to find state action in racial discrimination cases
although the same state-private relationship might not trigger such a finding
in a case involving a different dispute over a different interest. Class-based
discrimination is perhaps the practice most fundamentally opposed to the
stuff of which our national heritage is composed, and by far the most evil
form of discrimination has been that based on race. . . . Plaintiffs contend
that we should put sex discrimination in the same category of offensiveness
as race discrimination. We are not, however, engaged in an all-or-nothing,
pigeonhole form of jurisprudence, and it is not necessary to put sex discrimi-
nation into the same hole as race discrimination to hold that in this case a
less stringent state action standard should be employed [since there has
allegedly been] invidious class-based discrimination on account of sex [and
since] judicial resolution of this [employment termination] dispute will
not entail interference with matters unsuited for review by a court.®

Because of an inadequate factual record, the court did not apply the
lesser state action standard but, rather, returned the case to the trial
court for a hearing. Unfortunately, there has been no subsequent
hearing and opinion. However, since Weise one federal district court
in the Second Circuit has faced two sex discrimination cases relevant
to employment and has applied the lower state action standard. In
the first case, plaintiff was a Caucasian female whose application to
enter the law school of the defendant university was rejected while
allegedly less qualified minority students were admitted under a
special program.®® Plaintiff claimed that a law degree from the
defendant would facilitate her legal career; that the minority admis-
sions policy discriminated on the basis of sex and race in violation
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of 42 U.S.C. § 1983; and that, though ostensibly a private institu-
tion, the defendant was engaged in conduct constituting state action.
Using the less stringent standard indicated in Weise, the court rejected
the argument that state action existed. The court based its decision
on the following factors:3¢

1. Tax exemptions and funds provided the defendent by the
state did not create a significant dependence of the defendant
on the state.

2. Tax exemptions and funds from the state were not related to
the existence of the minority admissions policy.

3. There was no apparent state regulation or control of the law
school admissions policy.

4. The educational services provided by the defendant did not
constitute the performance of a public function.

5. The minority admissions policy was not sufficiently offensive
to the public interest to outweigh the defendant’s claim to
private status.

The court’s inclusion of the last (fifth) factor is significant because
it brings in the influence of public policy, a consideration going
beyond the facts of the state-private entity relationship in a particu-
lar case. The court does not specify its reason(s) for reaching its con-
clusion; however, we should note that the minority admissions
policy applied to roughly 10 percent of the entering class and that
there was no discrimination against women in admissions decisions
for 90 percent of the openings in the entering class. The policy
merely reduced to a small extent the ability of Caucasian women to
enter the law school; it did not totally preclude them from admission
or even substantially affect their chances for admission. Thus, the
court may have balanced the minimal reduction in opportunities for
admission experienced by majority women against the importance of
admission of minority persons and concluded that the latter had
beneficial social consequences that were at least equal to the detri-
mental consequences of the former. If such was indeed the reasoning
of the court, the public policy suggested by the decision is that a
relatively minor constriction of opportunities for postbaccalaureate
education of majority women is not an influential factor in deter-
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mining the existence of state action under a less stringent standard
when the constriction stems from an attempt to promote the educa-
tion of other groups that have suffered discrimination. If such a
counterweight to sex discrimination in a graduate school admissions
policy did not exist, a substantial reason would presumably exist for
finding state action under the less stringent standard. Moreover, the
argument for state action would presumably be far stronger if a
minority admissions policy applied to a large portion of the entering
class and significantly reduced the opportunities for majority women
to acquire a postbaccalaureate education.

Ludke v Kuhn. The same court has, since Weise, dealt with the issue
of state action in a case involving sex discrimination relevant to
employment. Plaintiff in the case of Ludke v Kuhn was a female
reporter for a major sports magazine who was denied access, while
male reporters were admitted, to the locker room of the New York
Yankees baseball team following games played in Yankee Stadium.3’
She challenged the policy, which stemmed from action by the com-
missioner of baseball, under 42 U.S.C. § 1983 on the grounds that
the exclusion policy severely hampered the ability of female sports
reporters to gather information on baseball and its players. The
court, applying the less stringent standard, found state action to exist
in the Yankees team and in the stadium, which the team operated
and in which the exclusion policy was enforced.3® The court con-
cluded that the team though it appeared to be a private entity, was
heavily dependent on governmental aid. For instance, under a
special state statute the City of New York owned the stadium and
leased it to the Yankees rather than to the highest bidder. The city
had also recently renovated the stadium at a cost of some $50
million. The court reasoned that the lease agreement, which provided
that the rent paid by the Yankees would be proportional to atten-
dance at the team’s games played in the stadium, ‘“‘recognizes the
connection between publicity and increased attendance”® and
thereby gives the city a direct stake in the rules imposed on reporters
in the stadium. In addition to recognizing a financial relationship
between the Yankees and the city, the court found it significant that
the city had the authority to prohibit the exclusion of female re-
porters from stadium locker rooms but had failed to act even though
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it was apparently unsympathetic with the exclusion. Finally, proba-
bly based on the considerable public interest generated by sports
events and the wide dissemination of material obtained by sports
reporters, the court deemed the stadium to be devoted to public use.
In its analysis of the state action issue, the court also attempted to
balance the interest of the Yankees in being a private entity against
the public interest in prohibiting the challenged conduct.?® Unfor-
tunately, the opinion was not clearly written on this point. The
court apparently found that the public interest in obtaining sports
information from the most competent reporters and in eliminating
class-based discrimination supported by tax revenues was not bal-
anced by any countervailing interest of the Yankees. If the court did
in fact reason in this way, the two opinions we have examined suggest
that the several factors involved in a state action determination are
consistent. That is, where one factor suggests the existence or non-
existence of state action, the other factors will point in the same
direction. Nonetheless, the presence in the Second Circuit of the
factor balancing public and private interests may prove important in
a future case where other factors point toward no state action but
where the balancing factor suggests otherwise and, under the lower
state action threshold for sex discrimination, outweighs the others.

Cases Involving Educational Institutions. The lower state action
threshold of the Second Circuit has not played a decisive role in
court decisions to date. We now turn to an examination of how other
circuits, which have not adopted a lower threshold, have handled the
state action requirement. The following discussion is organized
according to the type of entity that has allegedly discriminated.
Institutions of higher education have constituted the only frequent
target in sex discrimination litigation in which the issue of state
action has arisen. Five cases involving colleges and universities exist;
four of the five were brought by discharged employees, and one was
brought by an applicant who was denied admission to a university
medical school. State action was found in only two of the five
cases.*! In both cases, which arose in the Third Circuit (Pennsylvania,
Delaware, and New Jersey), the most important factor creating state
action appears to have been the substantial financial dependence on
the state of the ostensibly private universities. The state provided
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one-third of one institution’s operating income and roughly one-
tenth of the other’s, and the court found that both institutions
would face dire financial problems if state funding were eliminated.
In addition, each of the two defendant universities had received state
aid totaling tens of millions of dollars for construction of buildings
and facilities.*?

A second factor creating state action was the public control to
which each institution was subjected with its acceptance of financial
aid from the state. Particularly relevant to one case was that, pursuant
to a state statute applicable explicitly to the institution, one-third of
the members of the board of trustees of the institution were ap-
pointed by the governor and leaders of the state legislature, and
additional trustees were on the board by virtue of their holding
specified public offices, “thus seeming to ensure that governmental
representation on the Board is rather substantial.”®® In the other
case the court stressed that financial dependence on the state sub-
jected the university to informal controls because it was doubtful
“that the University would ever make major policy decisions without
looking over its shoulder to gauge the attitude of its omnipresent
informal partner.”%*

A third factor creating state action was the public nature acquired
by each university. A state statute expressly changed the name of
one of the institutions to reflect its incorporation into the state
system of higher education and declared the university to be an
“instrumentality” of the state. The other university had entered into
agreements with a state agency whereby the university was able to
purchase land that the agency, using the power of eminent domain,
had acquired pursuant to the agreements. In addition, both uni-
versities gave preference in admissions and tuition charges to state
residents and thereby provided a public service.*

In the three remaining cases involving sex discrimination by educa-
tional institutions, state action was not found. Two decisions from
the U.S. Court of Appeals for the Seventh Circuit (which covers
Illinois, Indiana, and Wisconsin) found no state action because the
state evidently exercised no control over, and did not give its ap-
proval to, the policy or practice responsible for the alleged sex
discrimination: *6

[N]either general government involvement nor even extensive detailed state
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regulation is sufficient for a finding of state action. Rather, the state must
affirmatively support and be directly involved in the specific conduct which is
being challenged. . . . In this case, where there appears to be no state con-
nection to the injury alleged, where there is no indication that the State
exercises any control of the [challenged] policies, it would be improper to
divest the . . . . schools of their private character.’

Under the Seventh Circuit approach, the indispensable ingredient
for state action is control or approval by the state of the discrimina-
tory policies of the ostensibly private entity. General regulation of
the entity by the state, even as part of the receipt of state financial
aid by the entity, is not sufficient for state action unless it can be
said that the regulation controls or expressly condones the challenged
policies. This requirement goes beyond the second factor for state
action in the Third Circuit cases found on page 84. There, general
regulation of the private entity was one, though not the most im-
portant, factor in finding state action, and there was no requirement,
as in the Seventh Circuit, that the state regulation directly control
or explicitly approve the challenged policies.*®

The final case involving the state action issue in an institution of
higher education comes from the U.S. Court of Appeals for the
First Circuit (which covers Maine, Massachusetts, New Hampshire,
Puerto Rico, and Rhode Island). In a suit against the Rhode Island
School of Design for alleged sex discrimination, the court examined
the contacts between the state and the defendant and found that the
state provided funds amounting to roughly 1 percent of the de-
fendant’s operating budget; that the defendant, along with other
educational institutions, was exempt from state taxes; that the city
where the school was located had given the defendant a building
about thirty years earlier; that a state agency had its offices in one
of the defendant’s buildings and another state agency had helped the
defendant to obtain federal funds; that state law required the state
commissioner of education to be one of the forty-three members of
the defendant’s board of directors; and that the defendant’s by-laws
required three other designated public officials to be board mem-
bers.*® However, these contacts, in the eyes of the court, were not
adequate to create state action.

The First Circuit opinion suggested that, even under aless stringent
standard, no state action would be found, because “the dependence



86 SOME FACTORS AFFECTING CHILDBEARING

of [defendant] on state aid is minuscule and there is no suggestion
of the state’s intrusion into hiring decisions.””*® Nonetheless, a strong
argument can be made that state action could be found under a less
stringent standard because of close ties between the defendant and
the state. State statutes expressly naming the defendant authorized
direct state funding for it and inspection of its facilities, required
annual reports to be sent to the state by the defendant, required
the state commissioner of education to serve on the defendant’s
board of directors, and provided funds for scholarships for students
at the school.>! Moreover, in creating the Rhode Island State Council
on the Arts, a state statute declared it “to be the policy of the state
to join with the federal government, private patrons, and institutions
and professional organizations concerned with the arts to insure that
the role of the arts in the life of Rhode Island communities will
continue to grow and will play an ever more significant part in the
welfare and educational experience of our citizens.”5? The offices
of the council were located in one of the buildings on the campus of
the defendant, and the council assisted the defendant in seeking
state funds—facts that suggest the existence of a mutually bene-
ficial relationship. Under a less stringent standard, there would seem
to have been sufficient contacts with the state for a finding of state
action.

Additional Cases of Sex Discrimination. Apart from institutions of
higher education, only three cases exist in which state action was
an issue in a claim of sex discrimination in employment. In one
case no state action was found where the defendant was a food-
manufacturing firm that was subjected to general health and other
regulations by the state.®® In a second case the defendant was a
large bank in which deposits of state funds were held not to create
state action.>* State action was not found even though the defendant
was extensively regulated by the state and there was financial inter-
dependence between the state and the bank (e.g., the state was
required by statute to deposit its money in banks, the state was
authorized to appoint large banks as its fiscal agent for the payment
of state bonds, and city retirement systems were authorized by
statute to invest their funds in banks).5® However, interdependence
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between, and joint action by, a state and an airline company was
evidently the central factor creating state action in a third case
involving alleged sex discrimination in employment.3¢

Tests of the Constitutionality of Discrimination

As the preceding cases make clear, the state action determination is
subject to varying criteria in different courts. However, once state
action has been found, equal protection analysis is not at an end.
The next step is to apply the appropriate test of constitutionality.
Discrimination based upon gender will be valid if a certain consti-
tutional standard is satisfied. In determining whether discrimination
is acceptable under the equal protection clause, the Supreme Court
has developed three tests of differing stringency. The weak test
requires only that the discrimination advance a legitimate govern-
ment purpose and possess a reasonable basis in order to be consti-
tutional. The intermediate test demands that the ‘‘discriminations
must serve important governmental objectives and that the dis-
criminatory means employed must be substantially related to the
achievement of those objectives.”’S” The strict test requires that the
state demonstrate that the discrimination advances a compelling
government interest and is no broader than necessary to achieve
that interest.’® The weak test is normally employed in constitutional
assessment, but the strict test is used in the case of a “‘suspect”
class—that is, a class that is “‘saddled with such disabilities, or sub-
jected to such a history of purposeful unequal treatment, or rele-
gated to such a position of political powerlessness as to command
extraordinary protection from the majoritarian political process.”’?
A plurality of the Supreme Court held in a case decided in 1973
that sex was a suspect criterion for classification,®® but the view
has never become a majority position. At the present time the
intermediate test is used for sex discrimination.®! (Indeed, its only
clear use is for such discrimination.) However, while gender classifica-
tions are not subject to the most stringent test of constitutionality,
discrimination against women has normally not survived judicial
scrutiny .62
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CONCLUSIONS AND IMPLICATIONS
REGARDING FERTILITY

The general picture that emerges is that ample authority exists for
the federal government to suppress sex discrimination in employ-
ment. Legal protection for women can stem from the enactment
of statutes by Congress or from the application of the Constitution
by the judiciary. In the case of statutes Congress can ban sex dis-
crimination by private parties, state and local governments, and
agencies of the federal government by using its powers to regulate
interstate commerce and to enforce the guarantee of equal protec-
tion. In the case of judicial application of the Constitution and its
equal protection requirement, the courts can suppress sex discrimina-
tion in situations involving state action, though the line between
state and private action is not always clear and may vary among
different circuits of the federal judiciary.

If the rather impressive body of recent social science research is
correct in maintaining that childbearing determines female employ-
ment rather than vice versa, the expansion of legal protections for
women can be expected to promote fertility by increasing the likeli-
hood that women can have children and still maintain jobs. If the
expansion of legal protections does tend to foster childbearing, it
is important to know how great an effect increased protection has
in order to weigh its benefits against its burdens. In this context
we must distinguish between effects on average family size and on
population numbers. For three reasons, increased legal protections
against sex discrimination can be expected not to have a large impact
on average family size. First, many causes exist for any one behav-
ioral pattern. Thus, law is just one of many factors that affect the
course of fertility. Second, a particular cause of behavior rarely has
a major impact; change in a cause is not often found to account
for more than 10 percent of change in a behavior pattern such as
fertility. Third, expanded legal protections for women will contrib-
ute to an already existing trend, not create one. The proportion of
married women who are employed has been increasing steadily.%3
Since the factors that inhibit women from entering the labor force
(including the presence of young children) have lost much of their
effect,®* the increasing proportion of wives who are employed seems
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primarily due to factors already operating that either push or draw
women into employment. Inflation is currently pushing women into
the job market and seems likely to continue.®® Given the existence
of a high rate of inflation, increased legal protection can enhance
the drawing power of the job market for women in at least two
ways. First, legal protection can reduce discrimination that restricts
women’s incomes.®® Again, it will only promote an existing trend,
for even now the income of working wives has an appreciable and
growing impact on family income®” and is being raised by federal
government action attacking sex discrimination in employment.5®
Increased legal protection can also make the job market more
attractive for women by promoting child care facilities. At least
one study indicates that child care facilities, in making it easier for
women with children to work,%® will foster childbearing.”® If a
recent decision of the U.S. Court of Appeals for the Ninth Circuit
(which covers Arizona, California, Idaho, Montana, Nevada, Oregon,
and Washington) is followed, denial of child care facilities can consti-
tute sex discrimination.”™ Plaintiffs in the case were female students
at public community colleges who alleged that, even though funds
were available for the purpose, the colleges refused to provide child
care facilities for the children of students and thereby made it
difficult or impossible for women with children to acquire an educa-
tion. The court, acknowledging that it was forced ‘“‘to navigate
somewhat at the margin of existing equal protection doctrine,””?
held that a cause of action for sex discrimination existed under the
equal protection clause if the plaintiffs could demonstrate that
the policy of the colleges fell disproportionately on women and was
intended, at least in part, to discriminate on the basis of sex. Dis-
crimination could exist, according to the court, because child care
facilities were important to the already existing educational effort.
The court found that “the effect of the [Community College]
District’s child care policy is to render the entire ‘package’ of its
educational programs of lesser worth to women than to men.””
Consequently, when a government-produced effect falls overwhelm-
ingly on females, the state need not have actually engaged in dis-
criminatory conduct in order to run afoul of the equal protection
clause; a failure to act will suffice if the failure results from a dis-
criminatory intent. But here we are again dealing with an existing
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trend to which expanded legal protection for women can contribute;
the need to provide child care facilities has already been the subject
of judicial action and of congressional legislation.”

In short, the effect of increased legal protection for women on
average family size is not likely to be dramatic. However, we must
distinguish changes in average family size from the impact such
changes might have on population numbers. While legal protection
for employed women may increase average family size to only a
small extent, it can be responsible for a substantial numerical incre-
ment to the population because of the large number of U.S. citizens
presently in their childbearing years. If, because of increased legal
protection in employment, a two-child average for women entering
their childbearing period over the next two decades were to be in-
creased by 5 percent (0.1 child), enhanced legal protection for
women would generate 2 million additional people by the year
2000.75 Population policymakers thus appear to be confronting a
dilemma between civil rights and population control.
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6 HOUSING POLICIES
PROHIBITING
CHILDREN

Another factor that can have an impact on childbearing (even though
its impact is not the primary goal of proponents) is policies that ex-
clude children from housing being rented or sold. As such policies
become prevalent, childless couples who want to become parents
but need new housing to do so will find it difficult to locate adequate
quarters. A housing market in which people find it difficult to move,
combined with inadequate space in currently occupied housing, has
been found to curtail childbearing.?

A 1980 nationwide study of rental housing has provided the first
good picture of the incidence of child-exclusion policies.? The study
reported that one out of four rental units excludes children. The
principal reasons for the exclusion were higher maintenance costs
and the problem posed by unsupervised and noisy children. However,
housing and neighborhood quality did not differ between units that
excluded children and units that accepted them. Instances of child-
exclusion policies were thus not infrequent, and some evidence
indicated that they had become more prevalent during the 1970s. In-
deed, several states have enacted legislation forbidding such policies.3

Child-exclusion policies can reduce the birth rate by encouraging
childlessness, and voluntary childlessness is important in curtailing
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population growth because relatively few couples who become
parents have just one child. If a couple decide to become parents,
they will almost certainly have at least two children.* Child-exclusion
policies can promote childlessness both by increasing the burden
involved in having children and by permitting people who want to
remain childless to live near, and receive support from, other adults
who have the same commitment.> The policies are not, of course,
the only factor leading individuals to choose childlessness; the
child-free lifestyle possesses other attractions unrelated to housing
prospects.® However, the acceptance of voluntary childlessness is
increasing,” and child-exclusion policies can be expected to affect
its incidence since one-third of all occupied housing space in the
United States is composed of rental units.®

The legal aspects of child-exclusion policies involve two separate
constitutional questions. The first, and most quickly answered, is
whether statutes forbidding the policies are valid. There appears to
have been no court case to date challenging the constitutionality of
such statutes, but if one were to be brought, the statutes would
probably be upheld on the ground that they protect family life.’
The second constitutional question is whether child-exclusion policies
are valid when no statute exists to forbid them. This is the more
important question, since few states have statutes forbidding the
policies.1?

Two constitutional guarantees are presently applicable to child-
exclusion policies: due process and equal protection.!! However, the
guarantees are restrictions only on state action; they do not protect
an individual against the conduct of another who is acting solely as
a private party.!? Accordingly, we must determine whether state
action can be found in the conduct of a private individual who
refuses to rent or sell housing to people with children.

STATE ACTION

In considering the conditions under which state action exists, we
must examine the nature of the relationship between government
and the development and operation of housing. State action has not
been found in cases involving private landlords whose buildings were
constructed with mortgage money insured by the federal govern-
ment.!3 Neither has it been found in cases where a landlord’s build-
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ings were the beneficiaries of financial subsidies from the federal
government, partial exemptions from state real property taxes, or
reduced utility rates.!* However, financial benefits from government
to private landlords, combined with substantial regulations imposed
by government, have been sufficient to generate a finding of state
action,!® especially when the housing was built on land obtained by
an urban renewal agency with the power of eminent domain.1®
Accordingly, state action can inhere in housing from which children
are excluded.

State action can also result from the conduct of the person who is
selling or renting housing if a governmental entity is sufficiently
involved with that conduct. A judicial order of eviction secured by a
landlord has been held by a number of courts to be insufficient by
itself to warrant a finding of state action,!” but there is precedent
strongly supporting the contrary position. The Supreme Court has
determined the constitutionality of, and hence found state action
in, a state statute prescribing the conditions and procedures for
obtaining a court order to evict a tenant.!® The Court has also held
that judicial enforcement of real property covenants results in state
action.’® These findings reflect a more general principle: While the
mere existence of a statute authorizing a procedure to be undertaken
by private parties without the involvement of the judicial system is
not an adequate basis for state action, state action will occur when
the judiciary orders private parties to act and a person is deprived of
property to which he or she has a claim.?° Court-ordered eviction
appears to be sufficient to satisfy the criterion for state action
prescribed by the Supreme Court.

When faced with child-exclusion policies, then, courts may find
state action in the development and operation of the housing involved
or in the use of the judicial system to evict tenants. We now turn to
an examination of the constitutional dimension of those policies.

DUE PROCESS AND EQUAL PROTECTION

Three constitutional questions exist regarding child-exclusion policies
in housing:

1. Are the policies invalid because they interfere with the con-
stitutionally protected right of childbearing?
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2. Are the policies invalid because they interfere with the right of
a family to live together?

3. Are the policies invalid because they create classifications that
distinguish persons who have children from persons who do
not?

The first two questions arise from the guarantee of due process; the
third stems from the guarantee of equal protection. The due process
clauses of the Fifth and Fourteenth Amendments contain an express
protection of “liberty” that has been held to constitute an umbrella
guarding decisions to have (or not to have) a child?! and to live
together as a family.?? The equal protection clause of the Fourteenth
Amendment limits the ability of government to establish classifica-
tions.23 State action that seriously interferes with a person’s decisions
regarding procreation or family living arrangements, or that creates a
suspect class, is valid only if it advances a compelling governmental
interest by the narrowest possible means.?* If there is no serious
infringement of rights or no suspect class, the government will prevail
as long as a reasonable basis exists for its action.?*

The most recent case dealing with child-exclusion policies was
decided by the Florida Supreme Court. A condominium complex
prohibited the sale of a unit to anyone with children under twelve
years of age, but a unit was sold to an individual with a young child.
The court concluded that the exclusion policy was facially valid.2¢
In reaching its decision, the court employed the reasonable basis test
on the ground that the policy created a classification by age that did
not seriously affect a fundamental constitutional right or create a
suspect class.?’” The court found a reasonable basis in the different
housing needs and desires of different age groups:

The urbanization of this country, requiring substantial portions of our
population to live closer together, coupled with the desire for varying types
of family units and recreational activities have brought about new concepts in
living accommodations. There are residential units designed specifically for
young adults, for families with young children, and for senior citizens. The
desires and demands of each category are different.?

The court failed to explain why the policy in question was not a
serious intrusion into the constitutionally protected decision about
childbearing, as the lower appellate court had found. However, the
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view that no such intrusion existed can be justified under U.S.
Supreme Court precedents. For instance, the action of a state in
providing indigent women funds for childbirth services but not for
abortions has been held not to be a direct and substantial infringe-
ment on decisions regarding procreation.?® Also, a state regulation
imposing a maximum on welfare assistance for recipients of Aid to
Families with Dependent Children, even though the maximum grant
was less than the state-calculated needs of large families, has been
held not to be a serious infringement on childbearing decisions.3® If
decisions regarding procreation are not seriously affected by an
individual’s inability to obtain financial aid for an abortion or for
supporting children, the inability to obtain certain housing because
of children should also constitute no serious infringement on child-
bearing decisions. Lack of access to necessary or desired finances
and lack of access to necessary or desired housing are equally distant
from the constitutionally protected activity of procreation. Accord-
ingly, insofar as the right of childbearing is concerned, the reasonable
basis test is the appropriate standard.

One U.S. Court of Appeals has utilized a similar line of reasoning
in a case involving a state university that barred children from the
housing it made available to married students.3! In response to a
challenge on the ground that the distinction between married stu-
dents with and without children created a classification denying
equal protection, the court rejected the use of the compelling interest
test. It cited three reasons for its decision: There is no constitu-
tionally guaranteed right to housing of a particular type or quality;
housing for students falls within an area traditionally committed to
the discretion of school authorities; and the child-exclusion policy in
dispute did not directly and substantially interfere with childbearing.
Thus, the court concluded:

The University here is not interfering with the marital privacy of the plaintiffs
or their unquestioned natural right to bring up their children. They are totally
free to procreate and educate their offspring—the only question is whether
the University is constitutionally mandated to provide them campus housing
to perform their protected prerogatives.*

Finding dangers to children from fire, construction, and traffic on
campus, the court upheld the policy.
The application of the reasonable basis test to child-exclusion
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policies receives support from cases that have challenged the estab-
lishment of community subdivisions devoted to the elderly. In
response to the challenges, the reasonable basis test has been used
and the government action creating the communities has been up-
held.3® These decisions are in line with the Supreme Court, which
has concluded that old age is not a suspect class under the guarantee
of equal protection and thus that the less stringent test is the appro-
priate standard for the class:
While the treatment of the aged in this nation has not been wholly free of
discrimination, such persons, unlike, say, those who have been discriminated
against on the basis of race or national origin, have not experienced a history
of purposeful unequal treatment or been subjected to unique disabilities on
the basis of stereotyped characteristics not truly indicative of their abilities.®*

The Court’s reasoning can be applied equally well to people with
children, since our society provides distinct benefits for them.3%
Indeed, the Supreme Court has already stated, though arguably
in dictum, that family size is not a suspect criterion for a classifica-
tion.3® Accordingly, the reasonable basis test can be used for the
classification between parents and nonparents created by child-
exclusion policies in housing. Under the reasonable basis test the
policies can easily be upheld.?’

Even if child-exclusion policies can be upheld under the standard
of reasonableness on the ground that they do not seriously affect the
constitutionally protected childbearing decision or establish a suspect
class, we must still ask whether the policies are invalid because they
interfere with the ability of a family to live together. The decision of
the Supreme Court in Moore v City of East Cleveland has a potential
bearing on the question.3® In Moore a city ordinance limited occu-
pancy of a dwelling unit to members of a single family, but the term
family was defined in such a manner as to exclude the appellant
grandmother and her two grandsons, who were first cousins. The
appellant, who was fined twenty-five dollars and sentenced to five
days in jail for violating the ordinance, challenged the legislation as
violative of the liberty protected by the guarantee of due process.
The Supreme Court overturned the conviction on the grounds that
the ordinance was unconstitutional. A four-member plurality agreed
with the appellant that the ordinance deprived her of freedom of
choice in the realm of family life. They concluded that constitutional
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protection must be given to the extended family as well as to the
nuclear family of husband, wife, and children.%®

The plurality decision appears to have placed the family interest in
residing together under the protection of the compelling interest
test.*® The ordinance was found invalid under the test because the
means used by the city were not sufficiently narrow to promote only
the governmental objectives claimed to be at stake —namely, the
prevention of overcrowded housing, the alleviation of traffic con-
gestion, and the elimination of unnecessary financial burdens on the
school system. These goals were not attainable under the ordinance
because, for example, any number of unmarried children could live
with their parents.

Similar reasoning was employed by a lower state court several
years prior to Moore. A municipal ordinance required that at least
70 percent of all units in an apartment complex have no more than
one bedroom, that a maximum of 25 percent of the units have two
bedrooms, and that no more than 5 percent have three bedrooms.
The admitted purpose of the ordinance was to minimize the number
of children in the municipality in order to limit expenditures for
schools and, hence, taxes. The court held that the ordinance violated
the equal protection clause because there is a constitutional “right to
live as a family, and not be subject to a limitation on the number of
mempbers of that family in order to reside any place.”*!

Does the right of a family to live together invalidate child-exclusion
policies? The two cases we have discussed involved ordinances with
citywide application, and it was probably this feature that created
the constitutional violation. The ordinances were not limited to
specific geographic areas within the municipalities and were there-
fore responsible for serious infringements on the right of a family to
live together. It is doubtful whether the compelling interest test will
or should be used for child-exclusion policies enforced in the sale and
rental of housing pursuant to ordinances having only limited geo-
graphic application. For example, in a decision rendered by a lower
state court prior to Moore, the developer of a large tract of land for
mobile homes reserved a portion of the tract for persons who were
at least twenty-one years of age.*? Finding state action in the judicial
enforcement of the restriction, the court held that the policy was
constitutional because it reasonably advanced the legitimate purpose
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of reducing noise and other disturbances in a residential area. The
court noted, however, that there was no evidence of a housing
shortage in the area for families with children—a suggestion that
child-exclusion policies would meet a different judicial fate if they
were enforced throughout a large geographic area and created a
housing shortage.

In summary, child-exclusion policies, when they do not stem from
legislation having wide geographic application, do not seriously
interfere with constitutionally protected decisions to have children
or live together as a family. Neither do child-exclusion policies create
a suspect classification. Accordingly, state action promoting the
policies will be constitutionally evaluated according to whether it
possesses a reasonable basis, which may easily be found in the
elimination of the noise and damage caused by children. Moreover,
in the absence of any legislation requiring child-exclusion policies,
the decisions of private individuals not to sell or rent housing to
people with children will normally not involve state action. Child-
exclusion policies thus have the potential to become more prevalent
and thus to provide a significant stimulus to childlessness.
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7 GOVERNMENT REGULATION
OF SEXUAL RELATIONSHIPS

The three chapters of Part Il examine measures that government
might employ to reduce the number of births and to control the
natural increase of the American population. The measures are not
the only ones we might examine, but they are policies that legislators
seem likely to consider. Formal measures expressly designed to con-
trol the rate of natural increase will probably be necessary because
education regarding the population issue is of questionable effective-
ness in changing attitudes toward population growth.! Moreover,
even if education had an important effect, attitudes do not appear
capable of generating conduct or plans leading to a family size of less
than two children. That is, concern with population growth affects
childbearing decisions within the range of two to four children—the
range that our society defines as acceptable and normal? —but not
below that range.®> An immediate cessation of population growth,
however, requires a decline in family size to a level close to one
child per couple.* A prompt halt to natural increase is therefore
likely to necessitate the development of formal measures to reduce
childbearing.

This chapter considers the constitutional aspects of government

113
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regulation of heterosexual relationships. To the extent that govern-
ment can regulate the occurrence of heterosexual intercourse, it
can affect the birth rate. Two general approaches are possible. First,
even if marriage is not the only condition in which sexual intercourse
is legally permissible, the vast majority of births result from sexual
intercourse within marriage.> At the same time, the age at which
couples marry affects the number of children they are likely to
have; the younger the age at which marriage takes place, the larger
the average family size.® By establishing a minimum age for marriage,
a state thus can potentially influence the fertility rate. Accordingly,
we must consider whether government can raise the minimum age
for access to the social institution in which sexual relationships
generate most births.

There is a second approach that government might pursue. The
power of government to protect the public welfare may allow it
to deter nonmarital sexual intercourse and cohabitation among
young adults. The deterrent effect on births is potentially significant
because of the growing incidence of sexual relationships among un-
married young adults. For instance, in 1979 there were 274,000
unmarried childless couples living together where at least one mem-
ber was under twenty-five years of age; in 1970 the number was
just 29,000.” If illegitimacy were to become socially acceptable,
perhaps because the minimum age for marriage was substantially
increased, cohabiting childless couples could become the source of
considerable childbearing. Although their numbers currently are
small in comparison to the number of married couples of the same
age,® research shows the numbers rising at an impressive rate:

Rarely does social change occur with such rapidity. Indeed, there have been
few developments relating to marriage and family life which have been as
dramatic as the rapid increase in unmarried cohabitation.’

Another indication of the incidence of nonmarital intercourse among
young adults is that in 1976, three out of five women had experi-
enced premarital sexual relations by age nineteen, and one out of
five had become pregnant; both rates were higher than the rates five
years earlier.!® One result of nonmarital intercourse among young
adults is that unmarried women under twenty years of age now ac-
count for 7 percent of all births.!!
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ESTABLISHMENT OF A MINIMUM AGE
FOR MARRIAGE

The first question to consider is whether states have constitutional
authority to alter the minimum age at which individuals can enter
marriage and thus undertake sexual relationships in the societal
arrangement from which most births result. Probably the most
important Supreme Court opinion relevant to the issue is Zablocki
v Redhail, which was decided in 1978.12 The case arose from a state
statute that required an individual wanting to marry to obtain court
permission before doing so if he/she was the parent of a minor child
not in his/her custody and was under court order to support the
child. Under the statute, court permission to marry could be obtained
only if the individual had been meeting his/her child support obliga-
tion and only if the child was not, and was not likely to become, a
public charge. In responding to a challenge to the statute, the Court
noted that the protection of individual liberty contained in the due
process clauses of the Constitution creates a fundamental right of
privacy that shields decisions to marry.!®> The Court found a serious
intrusion on the right of privacy because many individuals classified
as needing court permission to marry would be unable to satisfy the
statutory prerequisites for permission, while others so classified,
even though they were able to meet the statutory prerequisites,
would have their freedom of action regarding marriage severely
hampered. Any serious state interference with marriage is con-
stitutional only if the government is able to demonstrate that a
compelling interest exists for its action and that its means are care-
fully constructed so as to advance only this interest.!* That test, the
Court concluded was not met here. However, while invalidating the
statute in question, the Court pointed out that not all restrictions
on the ability of individuals to marry are subject to the compelling
interest test:

By reaffirming the fundamental character of the right to marry, we do not
mean to suggest that every state regulation which relates in any way to the
incidents of or prerequisites for marriage must be subjected to rigorous
scrutiny. To the contrary, reasonable regulations that do not significantly
interfere with decisions to enter into the marital relationship may legitimately
be imposed.!’
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That is, where the regulation of marriage does not directly and sub-
stantially burden decisions to marry and hence does not seriously
infringe on the right of privacy, the action of government need only
possess a reasonable basis to be constitutional.'®

Minimum Age and the Right of Privacy

The question arises whether a statute establishing a minimum mar-
riage age seriously intrudes on the right of privacy. States have
enacted such statutes, with the minimum age usually set at sixteen
to eighteen years.!” Could the statutes be required to satisfy the
compelling interest standard on the ground that, by prohibiting
marriage until a particular age, they directly and substantially bur-
dened decisions to marry? For two reasons, it is unlikely that a
serious intrusion on the right of privacy would be found in the
statutes. First, the Court has emphasized that the states traditionally
have had broad powers to regulate the conditions under which mar-
riage can occur.!® The compelling interest test is less likely to be
applied to topics over which state legislatures by tradition exercise
considerable authority.!’® Second, sexual activity among young
people can constitutionally be subject to greater restrictions than
sexual activity among adults because a greater burden is needed for
a finding that a serious infringement exists on the right of privacy
in the case of young people.?® Regulation of the minimum age for
marriage among young adults should be treated no differently, it
can be argued, than regulation of their sexual activity,?! and statutes
now in force that establish minimum ages of less than twenty years
for marriage should not violate the right of privacy. If existing
statutes specifying a minimum marriage age do not infringe on the
right of privacy, they will be constitutional as long as they possess
a reasonable basis and promote a legitimate governmental objective.??
A state can attempt to prevent immature persons from marrying,
and a minimum age of less than twenty is a reasonable means for
doing so.
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Raising Minimum Age to Curb Population Growth

Statutes that raised the minimum marriage age in order to curb
population growth might possibly be held to directly and substan-
tially burden decisions regarding marriage and to seriously infringe
on the right of privacy, especially since the mandated age would have
to be set at approximately twenty-five in order to significantly
reduce childbearing.?® Opponents can argue that a new minimum
age set in the mid-twenties will severely discourage marriage de-
cisions; the age by which half of all Americans now undertake their
first marriage is roughly twenty-one for women and twenty-three
for men.?* A statute precluding marriage at the ages when marriage
decisions are normally made is arguably a substantial burden on the
decisions. Zablocki, however, does not necessarily support the argu-
ment. The statute in Zablocki was invalidated under the equal
protection clause, which places restrictions on the development of
classifications, rather than under the due process clause.?® Use of the
equal protection clause suggests that the statute was held uncon-
stitutional because it distinguished a class of persons from the general
population and imposed requirements for marriage on that class that
did not have to be satisfied by anyone else. The unconstitutionality
of the burdens placed on marriage thus seems to have resulted from
grossly uneven requirements for marriage between classes of in-
dividuals rather than from the requirements as such.?¢ The funda-
mental right impaired by the statute emanated from the due process
clause, but the failing of the statute seems to have been the existence
of substantial prerequisites to the exercise of the right that were
applicable only to the members of one designated class of persons.

If this line of reasoning is correct, a serious infringement on the
right of privacy does not normally result from restrictions on mar-
riage that are placed on all individuals equally, unless couples are
permanently denied access to marriage.?” A uniform marriage age
of twenty-five should thus be tested on the grounds of whether it is
reasonably related to a proper governmental purpose, since virtually
all persons who reach sexual maturity live to the age of twenty-five
and therefore essentially no one would be denied access to marriage.
The elimination of the serious problems stemming from population
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pressures might readily be viewed as a legitimate objective of govern-
ment in its role of promoter of the public welfare. The social science
research on which the new marriage age was based would seem to be
sufficient to establish the age as a reasonable means to further the
government’s objective.

A minimum marriage age of twenty-five could possibly be held to
intrude seriously on the right of privacy and hence could be required
to satisfy the compelling interest standard. If so, the new minimum
age would probably not be upheld. While the judiciary might see the
control of population as a compelling governmental interest in light
of the serious ramifications of population pressures, it is still ques-
tionable whether a substantial increase in the minimum marriage age
satisfies the constitutional requirement that the increase be the nar-
rowest possible means to control the number of births. A change in
the age for marriage is an indirect way to reduce childbearing; re-
search has found that the age of parents when their first child is
born is a far more important factor in influencing completed family
size.28 Moreover, the higher age for marriage might not appreciably
inhibit childbearing, because couples unable to marry might simply
have their children out of wedlock.?? The Court might therefore
view an increase in the minimum marriage age as less well suited to
the control of the birth rate than other measures that could be
devised.

REGULATION OF NONMARITAL RELATIONSHIPS

The issue of whether a state can establish a minimum marriage age
and thus regulate the ability of couples to engage in sexual inter-
course within the social institution in which most children are con-
ceived is distinct from the issue of whether a state can regulate sexual
intercourse outside marriage. The focus of our inquiry is sexual inter-
course between persons of opposite sexes who are not married to
one another and who have intercourse entirely in private and with
mutual consent; our concern is not with “unnatural” sexual activities
but with “normal” copulation. Thus, we omit from consideration
court decisions regarding government regulation of sodomy and
situations in which sexual intercourse stemmed from duress, fraud,
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or other factors negating consent.3® Our focus, in short, is on the
constitutionality of government regulation of nonmarital hetero-
sexual intercourse under the conditions where most out-of-wedlock
conceptions occur.3!

The U.S. Supreme Court has not defined the extent to which
government can regulate sexual relationships that occur in private
and that involve individuals not married to each other.3? The clearest
indication of the direction in which constitutional philosophy is
heading in this regard comes from the highest state courts of New
Jersey and Iowa, both of which have held that government cannot
prohibit such relationships or impose criminal sanctions on them.??
In terms of delineating the rationale for its decision, the opinion
of the New Jersey court is the better written. The court began by
noting that, from the guarantee of liberty in the due process clauses,
the Supreme Court had inferred a fundamental right of privacy
protecting decisions whether to have a child. The New Jersey court
advanced the principle that the right is concerned with individual
freedom in general and that childbearing decisions are simply one
aspect of this freedom. Since the Constitution protects the auton-
omy of the individual, the court held that a statute prohibiting
sexual relationships between unmarried individuals that are carried
on privately and that have no significant public consequences se-
riously infringed on the right of privacy. The statute was uncon-
stitutional because it could not meet the compelling interest test.
Although the court acknowledged that a compelling government
interest might exist in preventing the spread of venereal disease and
the birth of illegitimate children, the court did not view the statute
as effective in deterring the sexual relationships leading to such
consequences. Furthermore, the court did not view the prevention
of sexual intercourse outside wedlock as a legitimate means for
government to promote the institution of marriage and to protect
public morals:

[T]his statute can in no way be considered a permissible means of fostering
what may otherwise be a socially beneficial institution. If we were to hold
that the State could attempt to coerce people into marriage, we would
undermine the very independent choice which lies at the core of the right of
privacy. We do not doubt the beneficent qualities of marriage, both for
individuals as well as for society as a whole. Yet, we can only reiterate that
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decisions such as whether to marry are of a highly personal nature; they
neither lend themselves to official coercion or sanction, nor fall within the
regulatory power of those who are elected to govern.

This is not to suggest that the State may not regulate, in an appropriate
manner, activities which are designed to further public morality. Our con-
clusion today extends no further than to strike down a measure which has
as its objective the regulation of private morality. . . .

Fornication may be abhorrent to the morals and deeply held beliefs of
many persons. But any appropriate “remedy” for such conduct cannot come
from legislative fiat. Private personal acts between two consenting adults
are not to be lightly meddled with by the State. The right of personal auton-
omy is fundamental to a free society. Persons who view fornication as op-
probrious conduct may seek strenuously to dissuade people from engaging in
it. However, they may not inhibit such conduct through the coercive power
of the criminal law. As aptly stated by Sir Francis Bacon, “[t]he sum of
behavior is to retain a man’s own dignity without intruding on the liberty
of others.” The fornication statute mocks the dignity of both offenders
and enforcers. Surely police have more pressing duties than to search out
adults who live a so-called ‘“wayward” life. Surely the dignity of the law is
undermined when an intimate personal activity between consenting adults
can be dragged into court and ‘“‘exposed.” More importantly, the liberty
which is the birthright of every individual suffers dearly when the State can
so grossly intrude on personal autonomy.3

The principle that the Constitution protects private sexual rela-
tionships outside marriage also appears in a line of cases involving
the termination of government employees for undertaking extra-
marital relationships. The cases have most frequently involved per-
sonnel in public educational systems, and the courts have held that
termination is not permitted unless the sexual relationships can be
shown to impair the ability of the employees to carry out the duties
of their positions or the ability of the educational systems to func-
tion effectively.®® School systems have had considerable difficulty
in terminating personnel under this standard,*® even when pregnancy
has resulted from the relationships,®” unless a system could show
that the relationship had a blatant impact on job performance.3®
In addition, the federal government was unable to terminate an
Internal Revenue Service agent who had rented an apartment and
carried on extramarital affairs while off duty; the government
could show no apparent effect of the agent’s activities upon his
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ability to perform his duties or upon the agency’s ability to func-
tion.>* On the other hand, two courts have reached opposite con-
clusions regarding whether police officers could be dismissed because
of off-duty extramarital affairs that were conducted privately.*®
In the case in which termination was permitted, the affair was carried
on with another police officer; in the case in which termination was
prohibited, the affair was conducted with a woman who was not
employed by the police department. The government interest in
performance on duty and in the functioning of its police force
was less likely to be endangered in the latter situation than in the
former—a fact that may explain the different decisions reached by
the two courts. In any event, the trend in court decisions suggests
that government will generally be severely circumscribed in its ability
to deter its employees, including police, from sexual relationships
outside marriage. Government-mandated termination of employ-
ment for workers in the private sector, who comprise more than
four-fifths of the labor force,*® would be even more questionable
as a means for deterring nonmarital sexual relationships.*?

Government regulation of sexual relationships —raising the age
for marriage or prohibiting sexual relationships among individuals
who are not married to one another—evidently carries significant
practical and constitutional limitations. Even if a substantially higher
marriage age were to be constitutionally valid, it might simply en-
courage illegitimacy; moreover, the higher age is likely to curtail
childbearing less than is a measure designed to delay the age at which
couples have their first child. Prohibitions against, and sanctions
imposed for, sexual relationships involving unmarried persons must
satisfy the compelling interest standard. Since the prohibitions
and sanctions would regulate sexual activity directly and child-
bearing only indirectly, they would probably not be the narrowest
possible means of controlling fertility and would therefore be con-
stitutionally dubious as a population policy. Furthermore, if such
prohibitions were deemed constitutionally invalid, an increase in
illegitimacy would probably follow imposition of a higher age for
marriage. Population control, in short, appears to require other
measures than government regulation of sexual relationships.
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8 TAXATION AND THE CONTROL
OF FERTILITY

The simplest and most effective approach to curtailing fertility in
the United States may be the use of financial incentives imposed
by means of congressional powers of taxation. The economic cost
of children is one of the most important determinants—if not the
most important—of family size, and its impact is substantial.! The
vast majority of American families are in income brackets in which
taxation can have an important influence on the cost of children;in
1978, for instance, three out of four families with zero, one, or two
children at home had incomes of at least $10,000.2 Since the federal
government has developed a relatively efficient and effective tax
collection system, with whose procedures the public is well ac-
quainted, manipulation of tax levels to curtail childbearing is likely
to be highly effective.

Can Congress use its powers of taxation to influence the birth rate?
The basic authority for taxing and spending stems from Article I,
Section 8 of the Constitution. The relevant portion reads as follows:

The Congress shall have power to lay and collect taxes, duties, imposts, and
excises, to pay the debts and provide for the common defence and general

welfare of the United States.
125
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Congress thus possesses the authority to impose taxes and to spend
the resulting revenues for the protection of the general welfare.3
Hence, we must ask whether the concept of the general welfare
can include population control. The Supreme Court has concluded
that Congress has the power to determine the elements of the general
welfare and that the judiciary will not overturn a congressional
decision unless there is evidence that the legislators’ judgment is
arbitrary and clearly erroneous.* Congress thus has considerable
latitude under its authority to promote the general welfare. Two
additional factors increase the scope of congressional authority even
further. First, the concept of the general welfare has been defined as
an evolving one whose content changes with time.> Second, Article I,
Section 8 of the Constitution provides Congress with the authority
to “make all laws which shall be necessary and proper for carrying
into execution the foregoing powers”; this gives the power to tax
and spend for the general welfare a thrust the Court has called
“quite expansive.”’® Since population pressures can threaten the
quality of life and the standard of living, taxation and expenditures
for the purpose of curbing the birth rate seem readily justifiable.’

FORMS OF TAXATION TO REDUCE
POPULATION GROWTH

The structure of a taxation system to reduce the birth rate can
assume many different forms. It can include rewards for having no
more than a certain number of children, penalties for having more
than a certain number, or a combination of rewards and penalties.
The goal of population control would be particularly well served if
the incentives employed strongly discouraged births among young
adults. In recent years, approximately one out of seven women has
had a child prior to reaching her twentieth birthday, and one out of
three has had a child prior to reaching her twenty-second birthday.?
Reduction of these rates will contribute to population stabilization
in two ways. First, research indicates that the later the age at which
women bear their first child, the smaller their families will be.’
Indeed, a woman’s age at first giving birth has a substantially stronger
relationship to completed family size than does a woman’s age at
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marriage.'® Second, reducing the incidence of early childbearing will
raise the average age at which women have children and thus decrease
the number of generations per century. The number of generations
passing through a society in a given period of time directly affects
the level of population growth. The median age of childbearing
among mothers who have recently completed their childbearing
period has fluctuated at around thirty.!* An average age of thirty for
having children will produce 3.3 generations per century; an average
age of thirty-five will produce only 2.9 generations. All else being
equal, population growth is 14 percent less in the latter situation.

Tax Surcharge for Childbearing

Different approaches can be used to structure a tax system that will
reduce the number of births, including those to young adults. In
examining some relevant provisions of the complex federal tax
system, we confine our analysis to married couples, since less than
3 percent of all unmarried women bear children in any one year.'?
To minimize complexity, we consider tax levels only where the
standard deduction is used.

Table 8.1 shows taxation levels for married couples who had zero,
one, or two dependent children and who filed joint income tax
returns for 1980.13  Several adjusted gross incomes from $10,000 to

Table 8.1. Taxation Levels for Married Couples Who Filed Joint Income Tax
Returns for 1980

0 Dependent Children I Dependent Child 2 Dependent Children

Adjusted
Gross % of % of % of
Income Tax  Income Tax Income Tax  Income

$10,000 $ 698 7.0% $ 530 5.3% $ 370 3.7%
$15,000 $1,630 109% $1,420 9.5% $1,238 8.3%
$20,000 $2,739 13.7% $2,499 12.5% $2,260 11.3%
$25,000 $4,050 16.2% $3,770 15.1% $3,490 14.0%
$30,000 $5,585 18.6% $5,265 17.6% $4945 16.5%
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$30,000 are used for illustration. The table gives both the amount
of tax paid and the proportion of each income that the amount
represents.

Because of the exemption allowance given for each dependent,
taxes at each income level fall as the number of children increases.
At the same time, progressively higher rates mean that the number
of dollars paid in taxes rises more rapidly than income and pushes
upward the proportion of income going to taxes as earnings increase.
Tripling income from $10,000 to $30,000 for a couple with no
children raises eightfold the amount of tax paid (from $698 to
$5,585) and raises the proportion of income consumed by taxes by a
factor of 2 1/2 (from 7.0 to 18.6 percent). In varying the tax rate by
income level, the current tax structure significantly affects the pro-
portion of income paid in taxes—a fact that has implications for a
policy of fertility control. If the current structure is to be used as a
foundation on which to establish incentives to reduce fertility within
the middle class, the proportion of income that needs to be taken
may have to be larger among married couples with lower incomes,
because a smaller proportion of their earnings is spent on taxes. For
example, married couples earning $30,000 are not as likely to have a
second child if compelled to pay 20 percent of their income tax
annually as a charge for having that child, especially if they are
already paying a surcharge for their first child. A 20 percent sur-
charge for the second child would enlarge the share of their income
taken by the federal government by more than 3 percentage points
and would cost them approximately $1,000 per year. However,
couples earning $10,000 will probably not be discouraged from
having a second child by a 20 percent surcharge, because it would
increase the portion of their income going to the federal government
by less than 1 percentage point and would cost just $74 per year.
Within the middle class, then, surcharge rates may have to increase as
income declines.*

It appears that the financial cost of children as a limitation on
family size increases in influence after the first child and that the
magnitude of its influence remains relatively constant for two or
more children.’® Since immediate population stabilization requires a
total fertility rate only slightly above 1.0,'® a surcharge for child-
bearing can be expected to have its greatest impact on the second
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birth, the one that needs to be discouraged the most. The impact of
the surcharge can probably be enhanced by setting it at one level
for the first child and at a higher level for second and subsequent
children.!’

Tax Incentives for Childless Young Adults

Any policy of fertility control should attempt to discourage parent-
hood among young adults, particularly those under twenty years of
age. Approximately half of all women who bear their first child
between ages fifteen and nineteen intended to become pregnant;
of those who did not plan a pregnancy, few used contraception.!®
A strong incentive to delay childbearing until at least age twenty can
deter women who intend to become pregnant and encourage the use
of contraception among women who do not. However, a surcharge
for having a child prior to age twenty may not be the most effective
approach, since couples (or at least women) who have a child at a
young age are more likely than those undertaking parenthood at a
later age to live in households that receive welfare and have low
incomes.?® Thus, a surcharge imposed for early childbearing might
prove uncollectable often enough so that its impact would be seri-
ously attenuated. The reduction of births to young adults might be
more effectively accomplished by positive reinforcement. For ex-
ample, a credit toward the federal income tax liability might be
given for childlessness and would probably lower the incidence of
births among couples under the age of twenty. Childless couples
could be permitted to calculate their tax as if they had two de-
pendent children; thus, a couple earning $10,000 in 1980 would have
had a tax saving of some $300 and would have reduced the share of
their income going to taxes by more than 3 percentage points. The
credit could continue as long as the couple had no children. A
permanent credit would promote childlessness among young couples
by providing them with a substantial tax saving at the very age when
their income is lowest.?® It would also encourage lifetime commit-
ments to childlessness by fostering delays in childbearing and thus
allowing couples time to develop a stronger attachment to the
advantages of the child-free lifestyle.?!
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CONSTITUTIONALITY OF A FERTILITY
CONTROL TAX

Estimation of the exact levels of tax surcharges and credits required
for an effective population policy is pointless at this time; the levels
that would be effective today would probably not be effective when
a fertility control policy was implemented. Moreover, the exact
levels are not essential for our purposes; we can assess the constitu-
tionality of the incentive system with reasonable accuracy by using
only the general structure we have outlined.

The Constitution provides Congress with the authority to tax and
contains two express rules regarding the exercise of that authority.
First, revenues raised through “direct” and “capitation” taxes are to
be obtained from sources within the states in proportion to the re-
spective population numbers of the states.?? Second, revenues to be
raised through income taxes, though they may be direct taxes, need
not be so apportioned.?® If Congress imposes a direct or a capitation
tax, it must establish the total revenue that it wants to obtain, deter-
mine from the census the proportion of the total population that
resides in each state, and raise an amount from sources within each
state that represents the proportion of the population residing there.
Of the total revenue Congress raises, a direct or a capitation tax will
therefore derive 5 percent from a state that has 5 percent of the
population. However, apportionment among the states is not neces-
sary for a tax levied on income; the revenue that Congress wants to
obtain through an income tax can be secured without regard to the
distribution of population numbers among the states.

Classification of the Fertility Control Tax

To determine the type of levy that is imposed by the fertility control
policy, we must ask whether the policy establishes an income tax; if
it does, apportionment is not required. The Supreme Court has
defined the term income as ‘“‘the gain derived from capital, from
labor, or from both combined”?* and as “undeniable accessions to
wealth, clearly realized, and over which the taxpayers have complete
dominion.”? Income, therefore, refers to the acquisition of eco-
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nomic assets, and the acquisition must be actual, not potential.26
Given this definition, it appears unlikely that the fertility control
policy can be construed as imposing a tax on income. Children entail
a substantial economic loss, not a gain; indeed, in 1980 prices the
direct maintenance costs of a child to age eighteen are estimated at
between $48,000 and $73,000.27 The fertility control policy thus
has no relationship to an increase in wealth. Moreover, few Ameri-
cans view children as even a potential economic asset,?® and the
Court has held that income must generally be defined in accordance
with the manner in which it is understood in everyday life.2°

An argument in favor of the fertility control policy as an income
tax is that the policy establishes classifications by family size that
affect the amount of tax owed, that the classifications are additions
to an existing tax on income, and that they do not alter the nature of
the tax.3? The argument, however, appears to confuse the distinction
between the subject of a levy and its measure. The subject is the
phenomenon on which the levy is placed; the measure is the quanti-
tative dimension against which the rate of the levy is applied to
calculate the amount of money owed. Use of income as the measure
of a levy does not mean that income is the subject.3! The fertility
control policy uses income to determine the amount a couple must
pay for having had a child and thus makes income the measure of
the levy. Income is not, and cannot be, the subject because children
do not increase economic assets.

If the fertility control policy does not impose a tax on income, we
must ascertain whether it establishes a direct tax or a capitation tax.
A tax of either kind is subject to the requirement of apportionment.
By definition, a direct tax is one imposed on property, and it “falls
upon the owner merely because he is the owner, regardless of his use
or disposition of the property.”3? The fertility control policy is
unlikely to establish a direct tax, because the subject of its levy is
childbearing, and the courts have never construed procreation as
involving an interest in property. Indeed, the Supreme Court appears
to have resisted the view that childbearing implicates property;
the guarantee of due process from which constitutional protections
for childbearing originate covers interests in both property and
liberty, but the Court has used the interest in liberty to protect
procreation.3® If property as a legal dimension is not involved in
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childbearing, a levy to limit fertility would seem not to be a direct
tax.

We are thus left with the question whether the fertility control
policy imposes a capitation tax —that is, a fixed sum placed upon
each person in the taxed class(es). While the sum may vary among
demographic categories based, for instance, on age and sex, it is
unaffected by wealth or property within each of the taxed classes.3*
A capitation tax is a tax “of a fixed amount upon all the persons, or
upon all the persons of a certain class, within the jurisdiction of the
taxing power, without regard to the amount of their property or the
occupations or business in which they may be engaged.”3 A cogent
argument can be made that the fertility control policy levies a capita-
tion tax because the sum paid by couples is determined by the num-
ber of children they have. Under this argument, however, the subject
of the levy is children. The argument overlooks the phenomenon that
the levy is intended to affect —namely, the annual number of births.
If the fertility control policy established a capitation tax, it would be
taxing children in order to influence childbearing—two phenomena
that, while related, are nonetheless distinct. In reality, the subject of
the policy is childbearing, and the number of children that a married
couple has had simply determines the rate to be applied to the mea-
sure of the tax (namely, income). This conclusion stems both from
the purpose of the policy and from the inequitable result that would
follow if the policy were held to create a capitation tax. The designa-
tion of the subject of a levy is influenced by whether the designation
produces an equitable result.3¢ If the fertility control policy imposed
a capitation tax, apportionment would be required; but apportioning
the tax would generate inequitable burdens, because the distribution
of population among the states is not the same as the distribution of
births.3

The fertility control policy, therefore, does not appear to establish
an income tax, a direct tax, or a capitation tax. Does it create any of
the other types of levies mentioned in Article I, Section 8 —namely,
excises, duties, or imposts? An excise is a levy on the manufacture,
sale, or use of an item or on the privilege of conducting business or
engaging in an occupation.3® A duty, like an impost, is a levy on the
importation of an item, but a duty can also fall on the exportation or
consumption of an item.3® The fertility control policy clearly does
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not establish an excise, duty, or impost. Article I, Section 8 therefore
includes no category for the fertility control levy and apparently
cannot provide constitutional authority for the policy.

An argument might be advanced that the fertility control policy
can be justified by a line of cases in which the Supreme Court has
held a levy enacted under Article I, Section 8 is constitutional even
though the levy regulated an activity and imposed a burden that
made continuance of the activity difficult or impossible.*® The
fertility control policy would, of course, have a similar effect on
childbearing. However, the Court in these cases has always considered
levies that, while regulating an activity, could be included in one of
the categories of Article I. The incentives established by the fertility
control policy appear not to fall into any of the categories. Ac-
cordingly, the fact that Article I, Section 8 can be used to regulate
an activity is of no assistance in establishing it as a constitutional
foundation for the fertility control policy.

Commerce Clause

If Article I, Section 8 does not provide Congress with the authority
to adopt the fertility control policy because a tax as such is not in-
volved, the policy can probably still be implemented under another
provision of the Constitution. The commerce clause delegates to
Congress the power “to regulate commerce with foreign nations,
and among the several states,”*! and it permits imposition of mone-
tary levies to attain its goals. The Supreme Court has thus upheld a
federal law that placed a charge on boat owners for each immigrant
their boats brought to the United States.?> The revenues were
used to assist immigrants who encountered difficulties and to inspect
arriving vessels so that criminals and people who were mentally ill or
unable to support themselves could be identified and prevented from
entering the country. The Court agreed that the charge was not a
tax under Article I, Section 8 but added that this finding did not
invalidate the charge. The statute was held to be appropriate legisla-
tion to accomplish a goal within the purview of the commerce clause:
“If this is an expedient regulation of commerce by Congress, and the
end to be attained is one falling within that power, the act is not
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void, because, within a loose and more extended sense than was
used in the Constitution, it is called a tax.”*?

It appears probable that the commerce clause can be used to
regulate population size. As we saw in chapter 2, population growth
is creating serious problems that affect the national economy,
and the Court has ruled that the clause provides Congress with
considerable power to deal with the causes of such problems:

The broad authority of Congress under the Commerce Clause has, of course,
long been interpreted to extend beyond activities actually in interstate com-
merce to reach other activities that, while wholly local in nature, nevertheless
substantially affect interstate commerce.*

For example, the Court has held that the commerce clause authorizes
a federal statute establishing limits on the quantity of wheat grown
on private farms and imposing monetary penalties on farmers for
violations of the limits, even if the excess wheat was consumed solely
on the farm.* The Court found that wheat was important to the
national economy, that its supply relative to demand affected its
price, and that the quantity of wheat consumed by the growers
themselves was the most important variable in the amount of wheat
that made its way to the market. Since the wheat grown and con-
sumed by individual farmers had an appreciable effect on the supply
and price of wheat and hence on commerce, the Court held that the
statute in question was a legitimate exercise of the authority dele-
gated to Congress by the commerce clause:

The effect of the statute before us is to restrict the amount which may be
produced for market and the extent as well to which one may forestall
resort to the market by producing to meet his own needs. That appellee’s
own contribution to the demand for wheat may be trivial by itself is not
enough to remove him from the scope of federal regulation where, as here,
his contribution, taken together with that of many others similarly situated,
is far from trivial.*¢

The commerce clause thus permits Congress to regulate the con-
duct of individuals whenever that conduct taken collectively has a
significant impact on the national economy. Congressional regulation
can include monetary incentives. A fertility control policy employing
the income tax system appears to be readily subsumable under the
principles of the commerce clause.
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Fertility Control and the Right of Privacy

While the commerce clause may allow tax incentives for fertility
control, the policy may violate another provision of the Constitution
and therefore be invalid.*” The Court has held that the guarantee
of liberty in the due process clauses of the Constitution creates a
right of privacy that protects childbearing from unnecessary govern-
mental interference.*® Government action that seriously infringes on
the right of privacy will be constitutional only if it advances a com-
pelling interest and is no broader than necessary to achieve that
interest. If no serious infringement exists, government need have no
more than a reasonable basis for its action—a standard that is more
easily met.*® Would the fertility control policy seriously intrude on
the right of privacy? Under the current state of constitutional law,
the answer appears to be affirmative. The Supreme Court has indi-
cated that the crucial factor in determining the existence of a serious
infringement on the right of privacy is whether government has
placed a direct and substantial burden on, and hence discouraged
conduct protected by, the right. Direct negative reinforcement of
protected conduct through use of significant financial penalties ap-
parently would be a serious intrusion on the right of privacy; positive
reinforcement through use of financial rewards to motivate indi-
viduals to pursue a certain course of protected conduct is not, even
though the reinforcement may incidentally discourage other conduct
that is also protected. The Court has therefore upheld a state regula-
tion under which the costs of childbirth were paid for indigent
women but the costs of abortions were not. The Court applied only
the reasonable basis test because the regulation did not, in its view,
directly burden access to abortions:

The Connecticut regulation places no obstacles—absolute or otherwise—in
the pregnant woman’s path to an abortion. An indigent woman who desires
an abortion suffers no disadvantage as a consequence of Connecticut’s de-
cision to fund childbirth; she continues as before to be dependent on private
sources for the services she desires. The State may have made childbirth a
more attractive alternative, thereby influencing the woman’s decision, but it
has imposed no restriction on access to abortions that was not already there.
The indigency that may make it difficult—and in some cases, perhaps,
impossible —for some women to have abortions is neither created nor in any
way affected by the Connecticut regulation.®
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At the same time the Court, in upholding a congressional restriction
against the use of federal funds for abortions, pointed out that a
penalty imposed directly on abortions would encounter a more
serious constitutional hurdle:

A substantial constitutional question would arise if Congress had attempted
to withhold all Medicaid benefits from an otherwise eligible candidate simply
because that candidate had exercised her constitutionally protected freedom
to terminate her pregnancy by abortion. This would be analogous to Sherbert
v Verner, where this Court held that a State may not . . . withhold a/l unem-
ployment compensation benefits from a claimant who would otherwise be
eligible for such benefits but for the fact that she is unwilling to work one
day per week on her Sabbath 5!

In imposing substantial financial penalties for childbearing, a fertil-
ity control policy employing the government’s tax system will place a
major burden directly on procreation and therefore will constitute a
serious intrusion on the right of privacy. However, the policy is not
thereby automatically unconstitutional; it may still survive if it can
satisfy the strict compelling interest standard. Chapter 2 illustrated
the serious problems emanating from excessive population numbers;
dealing with the cause of the problems can readily be held to be a
compelling government interest. Moreover, the financial incentives
of the proposed policy seem not to be unnecessarily broad means
for dealing with excessive childbearing. A fertility control policy
that uses the federal tax system may thus be justified under the
Constitution.>?
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9 TUITION IN THE
PUBLIC SCHOOLS

If financial incentives are to be used to curtail the number of births
and to control population numbers, we might consider other options.
One possible approach would be a requirement that parents pay at
least some portion of the cost of educating their children, a cost now
borne by the public at large. The cost is not only substantial; it is
increasing rapidly. In 1960 the average expenditure per pupil in
public primary and secondary schools was $375; in 1970 it was
$816; in 1979 it reached $1,900. The increased cost of education
has been outpacing income; public schools have been taking from
taxpayers an increasing proportion of their incomes. In 1960 the
average expenditure per student constituted 17 percent of per capita
personal income; by 1979 it constituted 22 percent.! Clearly, the
public subsidy for education cannot continue to take an expanding
share of income; sooner or later, the needs of education will exceed
the ability or willingness of the public to provide funds. A decline
in educational quality is the likely result. Charging tuition in the
public schools might thus not only reduce the birth rate but also
simultaneously protect an essential social service.

141
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CONSTITUTIONALITY OF TUITION CHARGES

Does the Constitution permit charges for public school tuition? The
case most relevant to the question is San Antonio Independent
School District v Rodriguez, decided by the Supreme Court in
1973.2 At issue was a system of financing public schools whereby
funds came largely from local property taxes. Under the system,
poor localities generated smaller amounts of revenue than wealthy
localities from a given rate of taxation and could match the revenue
raised by the latter only if the poor communities imposed a sub-
stantially higher tax rate and thus used a larger share of their re-
sources for education. Although a state program provided money
that reduced the differences between localities in expenditures
per student, the differences that remained were appreciable and
resulted in a constitutional challenge to the use of local property
taxation as a method of providing school funds. The challenge relied
on two arguments. First, it was claimed that the system differen-
tiated by wealth and thereby created a classification under the equal
protection clause that was constitutionally suspect. Second, it was
argued that education provided skills vital in modern society, and
particularly skills vital to the constitutionally protected freedom of
expression and the right to vote; that education was therefore a
fundamental constitutional right; and that a financing system based
on property taxes prevented the right from being equally available
to all citizens. If the system established a suspect class or penalized
a fundamental constitutional right, it would be valid only if it was
shown to serve a compelling government interest and to be the nar-
rowest possible means to achieve the interest. The Court, however,
rejected both arguments, and as a result the financing system was
required only to possess a reasonable basis. The Court found a
reasonable basis in the fact that the system was well within the
boundaries of accepted educational and financial policy and in the
fact that the state was acting to extend educational services to its
citizens rather than to withdraw them. The system was accordingly
held to be constitutional.

The reasoning employed by the Court in this matter is important.
The Court emphasized that the equal protection clause does not
require individuals to be identical in terms of wealth or the op-
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portunities wealth affords. As a result, the poor constitute a suspect
class only if their poverty totally prevents them from paying for a
government benefit and they are absolutely deprived of an op-
portunity to participate in the benefit. In the case in question, the
challenge was brought against a system of financing a government
benefit whose quality was claimed to be lower for children of the
poor than for children of the wealthy. There was no argument that
the poor were completely deprived of the benefit, and therefore
the system did not make them a suspect class. Nonetheless, the
Court added an important caveat:

If elementary and secondary education were made available by the State
only to those able to pay a tuition assessed against each pupil, there would
be a clearly defined class of “poor” people—definable in terms of their
inability to pay the prescribed sum—who would be absolutely precluded
from receiving an education. That case would present a far more compelling
set of circumstances for judicial assistance than the case before us today.?

While the poor cannot be charged a fee that prevents their children
from acquiring an education in the public schools, a state is evidently
not precluded from imposing a fee that varies according to the
ability of parents to pay. When a state provides educational services,
it need only make them equally available to all citizens.* It would
seem to do so when it takes account of the financial resources of
parents and charges only as much as they can afford. Accordingly,
one federal court has held that a program that paid part of the
tuition for handicapped children who had to attend private schools
was invalid insofar as the program affected parents who were unable
to provide the portion of tuition not paid by the program. The
program was not required to pay the full tuition costs of all handi-
capped children attending private schools, but it was constitutionally
compelled to pay whatever costs the parents could not.®

If tuition charges are not a fixed amount to be paid by everyone
but are varied according to the parents’ ability to pay, all children
will be treated equally, no child will be prevented by the charges
from attending the public schools, and the poor will not constitute a
suspect class. As a result, the constitutionality of a tuition system
requires only a reasonable basis insofar as wealth is concerned.
However, even if a system of tuition creates no suspect class of in-
digent persons, the compelling interest test will still be employed if
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the system seriously interferes with a fundamental constitutional
right. Before the strict test of constitutionality is used, there must
be both (1) a fundamental constitutional right and (2) a direct and
substantial interference with it.® The criteria, however, are evidently
not satisfied by a variable tuition charge. In San Antonio Indepen-
dent School District the Court concluded that education was not a
fundamental right in spite of its undeniable importance to society
and to the exercise of already established constitutional rights such
as free expression and participation in elections:

Education, of course, is not among the rights afforded explicit protection
under our Federal Constitution. Nor do we find any basis for saying it is
implicitly so protected. As we have said, the undisputed importance of educa-
tion will not alone cause this Court to depart from the usual [i.e., reasonable
basis] standard for reviewing a State’s social and economic legislation.”

Even though education has not been deemed a fundamental right
and therefore cannot bring the compelling interest test into use,
another fundamental constitutional right may do so—namely, the
right of privacy that protects childbearing. It may be argued that a
tuition system seriously infringes on the right of privacy by dis-
couraging large families. The argument, however, does not appear to
be well founded. Tuition charges will be determined by the parents’
ability to pay, taking into account income and expenses for essential
items, and while the charges will undoubtedly increase the pressure
on family finances and discourage childbearing, all children in a
family will be able to attend the public schools regardless of their
parents’ financial circumstances. Moreoever, payment of tuition
charges will not begin until several years after a child’s birth, and the
delay will permit other factors to have an important effect on the
parents’ subsequent childbearing decisions. It is thus doubtful that
tuition charges can be said to constitute a substantial burden on
childbearing or to seriously intrude on the right of privacy.

A tuition system in the public schools can readily satisfy the test
of reasonableness since it can be expected to discourage births by
reducing the income that families have available to spend on dis-
cretionary items. A tuition system could also be structured to
strengthen the incentive to limit childbearing. For example, tuition
charges for education in essential skills could be determined by
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ability of middle- and upper-income parents to pay, but a single
flat fee could be charged for advanced training. Thus, the fee for
the first eight or ten years of school might be established on the basis
of ability to pay, while the fee for further education might be set at
a higher level and be unaffected by parental income. Since a tuition
system would presumably not apply to children already born (or
even conceived), such an approach would strengthen the motivation
to limit childbearing to one or two children by utilizing society’s
emphasis on advanced education and the desire of parents in the
middle and upper classes to have their children attend college. A
dual level of tuition charges appears to be constitutionally valid.
In San Antonio Independent School District the Court concluded
that the Constitution does not obligate public schools to develop
the talents of students to the fullest possible extent. This principle
had led one Court of Appeals to hold that a school system is not
constitutionally required to offer bilingual and bicultural education
to students from Mexican and Indian backgrounds® or remedial
instruction in English to Chinese-speaking students.® Government
is obligated only to offer its educational services in a manner that
makes them equally available to everyone, and students who suffer
from handicaps that they cannot overcome with the opportunities
afforded are not due special consideration. The court concluded:

Every student brings to the starting line of his educational career different
advantages and disadvantages caused in part by social, economic, and cul-
tural backgrounds, created and continued completely apart from any con-
tribution by the school system. That some of these may be impediments
which can be overcome does not amount to a ‘“‘denial” by the Board [of
Education] of educational opportunities within the meaning of the Four-
teenth Amendment should the Board fail to give them special attention.'®

In line with this reasoning, students who are capable of benefiting
from advanced education are not apparently entitled to it if they
are unable to afford the tuition. This principle is consistent with the
conclusion of the Supreme Court that the Constitution does not
provide a right to a level of public financial assistance that will
satisfy the minimum needs of the individual, let alone a level that
will permit the individual to maximize his or her potential abilities.!!
Indeed, government can manipulate financial incentives in its pro-
grams in order to achieve certain desired goals as long as the goals
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are legitimate, and the manipulation of incentives is permissible even
though important human needs may be affected.!? At the same
time, government can regulate the conditions under which its educa-
tional services are used, and the fact that some persons who are
eligible for the services are not able to utilize them raises no con-
stitutional problem if a reasonable basis exists for the regulations.!3
Accordingly, government can structure educational services in a
manner that motivates individuals to have fewer children as long as
the services are offered to all similarly situated persons on the same
terms.

CONGRESSIONAL ACTION TO ESTABLISH
A TUITION SYSTEM

Primary and secondary schools are under the control of the states,
not the federal government. If a tuition system is to have a sub-
stantial impact on the birth rate, it will have to exist in a majority
of the states. Therefore, we must consider what action Congress can
take to promote a tuition system. Two options are possible. First,
Congress might require states to establish tuition systems as a condi-
tion for receiving federal financial assistance. Such a requirement
can be expected to have an appreciable influence because 9 percent
of the revenues for public primary and secondary education cur-
rently come from the federal government.!* Congress can impose
conditions upon the monies it gives to states as long as the condi-
tions do not violate the Constitution;!®> as we have seen, a tuition
system scaled according to ability to pay seems constitutionally
valid.

Second, Congress might enact legislation that mandates the
adoption of a tuition system by the states. This approach, however,
presents a difficult constitutional issue; the authority of the federal
government supersedes that of a state only in those areas in which
the former may act. Congress cannot intrude on state functions
without limitation; under the Tenth Amendment, “[t]he powers
not delegated to the United States by the Constitution, nor pro-
hibited by it to the States, are reserved to the States respectively,
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or to the people.” States thus participate with the federal govern-
ment in a system that assigns them certain powers with which
Congress cannot interfere. While the federal government is supreme
within its constitutionally authorized domain, the states are in-
dependent entities whose sovereignty cannot otherwise be impaired.
Accordingly, the Supreme Court has held that Congress is con-
stitutionally impotent ‘to extend to the employees of state and
local governments the standards that it has established for minimum
wages and maximum working hours in private enterprise. Such an
extension, the Supreme Court felt, would

. impermissibly interfere with the integral governmental functions of
these bodies [because it would] significantly alter or displace the States’
abilities to structure employer-employee relationships in such areas as fire
prevention, police protection, sanitation, public health, and parks and recrea-
tion. These activities are typical of those performed by state and local govern-
ments in discharging their dual functions of administering the public law
and furnishing public services. Indeed, it is functions such as these which
governments are created to provide, services such as these which the States
have traditionally afforded their citizens. If Congress may withdraw from
the States the authority to make those fundamental employment decisions
upon which their systems for performance of these functions must rest, we
think there would be little left of the States’ separate and independent
existence.!®

Education is clearly established as one of the most important and
essential functions of states,!” and the way in which the public
schools are financed is central to performance of the function.
Consequently, the Court would probably not interpret the Con-
stitution as permitting Congress to require states to implement a
tuition system.

Thus, Congress could develop a tuition system in the public
schools by attaching conditions to the funds it provides to states
for education but not by legislative mandate. Given the magnitude
of federal spending for education, a tuition system would probably
be adopted widely if it were a prerequisite for federal funds. At the
same time, the undoubted authority of government to require at-
tendance at school for the period of time necessary to acquire basic
skills!® permits the system to place a financial burden on parents
that will discourage childbearing.!®
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IV TWO CONTEMPORARY
CONTROVERSIAL ISSUES



1 O ABORTION

The current era of constitutional law relevant to abortion began on
January 22, 1973, when the Supreme Court announced its decision
in Roe v Wade. The Court’s opinion placed severe limitations on
government action restricting access to abortion.! The incidence
of abortion has risen rapidly as the result of Roe. The number of
legal abortions was estimated to be 745,000 in 1973 and 1,410,000
in 1978; the proportion of women in their reproductive years under-
going an abortion rose from 1.7 percent in 1973 to 2.8 percent in
1978.2 At the same time that abortion has become more frequent,
it has become an important political issue; in 1980, the Republican
party adopted a platform calling for a constitutional amendment
that would overturn the Roe decision and prohibit abortion.3

At issue in Roe v Wade was a state statute, typical of those in
force in the United States, that imposed criminal penalties on anyone
performing or attempting to perform an abortion unless the pro-
cedure was necessary to save the life of the pregnant woman. The
Court began its opinion by noting that statutes regulating abortion
generally appeared only in the last half of the nineteenth century;
the common law had been in effect in most states until that time.

151
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Under common law, abortion was not a criminal offense prior to
recognizable movement of the fetus in the uterus, which usually
occurs in the fourth month of pregnancy, and was probably not an
offense after fetal movement had been detected. In the nineteenth
century the common law was superseded by restrictive statutes
because of the hazards abortion posed to women’s health and a
concern with the life, or potential life, of the fetus.

RIGHT OF PRIVACY

In evaluating the validity of the statutes regulating abortion, the
Court utilized the right of privacy that it had inferred from the
guarantee of liberty in the due process clauses of the Constitution.*
No right of privacy appears explicitly in the Constitution, but the
Court viewed the assurance that no person will be deprived of
“liberty without due process of law” as providing a basis for pro-
tecting a wide variety of matters concerning family life, including
decisions whether to have a child. The right of privacy, however,
was not held to be absolute; the Court ruled that, given sufficiently
important objectives and carefully tailored means, government
could curtail exercise of the right. Two compelling government
interests were found to outweigh the right of privacy, protection
of the health of the woman and protection of the potential life of
the fetus. The Court viewed the matter as follows:

The pregnant woman cannot be isolated in her privacy. She carries an embryo
and, later, a fetus, if one accepts the medical definitions of the developing
young in the human uterus. The situation therefore is inherently different
from [previous cases dealing with marriage, contraception, and childrearing.
It] is reasonable and appropriate for a State to decide that at some point
in time another interest, that of health of the mother or that of potential
human life, becomes significantly involved. The woman’s privacy is no longer
sole and any right of privacy she possesses must be measured accordingly.’

The Court held that the state’s interest in the health of the preg-
nant woman becomes compelling and outweighs her constitutional
right of privacy when the probability of death from abortion matches
the probability of death from carrying the pregnancy to term. On
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the basis of existing medical knowledge, the point was placed at
approximately the end of the first trimester of pregnancy.® The
Court held that the state’s interest in the potential life of the fetus
did not become compelling at conception; the unborn are not
“persons” within the meaning of the due process clauses. Rather, the
state’s interest in potential human life becomes compelling at the
time the fetus is capable of living outside the uterus, even though
life must be sustained by artificial life support systems. Given current
medical technology, this point occurs at roughly the start of the
third trimester of pregnancy.

As each of the two interests becomes compelling, the extent of
permissible government regulation of abortion increases. In the
period when no compelling interest exists—roughly the first tri-
mester of pregnancy —decisions regarding abortion are to be made
solely by women and their physicians, and no governmental inter-
ference is possible. In the period when there are legitimate grounds
for concern about the impact of abortion on the health of the
pregnant woman—a period which begins approximately at the start
of the second trimester —government may impose reasonable regula-
tions designed to protect women’s health. In the period when a
compelling interest exists in protecting the viable fetus—roughly
during the third trimester—government may prohibit abortions
unless they are necessary to preserve women’s physical or mental
health.” Government regulation of abortion, in short, can increase as
the pregnancy continues and the fetus develops, but only in the final
phase is government permitted to prohibit the procedure—and then
not under all conditions. In the words of the Court:

This holding, we feel, is consistent with the relative weights of the respective
interests involved, with the lessons and examples of medical and legal history,
with the lenity of the common law, and with the demands of the profound
problems of the present day. The decision leaves the State free to place in-
creasing restrictions on abortion as the period of pregnancy lengthens, so long
as those restrictions are tailored to the recognized state interests. The decision
vindicates the right of the physician to administer medical treatment accord-
ing to his professional judgment up to the points where important state
interests provide compelling justifications for intervention. Up to those
points, the abortion decision in all its aspects is inherently, and prlmarﬂy,

medical decision, and basic responsibility for it must rest with the physician.®
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RESPONSIBILITY OF PHYSICIANS

The principle that the individual physician bears the responsibility
for decisions whether to perform an abortion on a pregnant woman —
and, by implication, for the conduct of the procedure—appears in a
number of situations. The Supreme Court has held that government
cannot require first-trimester abortions to be performed in hospitals
because there is no evidence that the procedure is more hazardous
when done in freestanding clinics. The Court has also held that,
once the attending physician has decided the procedure is desirable,
government cannot require that other physicians concur in the
judgment or that abortions performed in hospitals be approved in
advance by a committee.® In addition, a statutory prohibition on
the use of saline amniocentesis to induce abortions after the first
trimester has been invalidated; the technique was the one most
commonly employed by physicians and was safer from the perspec-
tive of maternal mortality than was carrying the pregnancy to term.
The Court has also struck down a statute that required a physician
performing an abortion to utilize the same level of professional skill
to preserve the life and health of an aborted fetus that he or she
would utilize to preserve the life and health of a fetus that was not
to be aborted. The Court concluded that the statute imposed on
the physician a duty that was unacceptable prior to viability of the
fetus.t?

Even after the fetus is deemed viable, the Court has ruled, a
statute with criminal sanctions cannot be used to require the attend-
ing physician to choose the abortion technique that yields the high-
est probability of fetus survival unless another technique is necessary
to protect the life and health of the pregnant woman. Statutes
imposing criminal penalties must not be ambiguous but must provide
a person of average intelligence with reasonable notice that particular
conduct is prohibited. Uncertainty in respect to abortion, the Court
found, was unavoidable because selection of the most appropriate
technique for performing an abortion is complex and necessitates
medical judgment involving criteria on which physicians are not
always in agreement. Moreover, the statute in question did not
clearly provide that the interests of the woman must always prevail
over those of the fetus, especially since there was no specification
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of the factors to be considered by a physician in judging the health
of the pregnant woman. The Court concluded as follows:

Consequently, it is uncertain whether the statute permits the physician to
consider his duty to the patient to be paramount to his duty to the fetus,
or whether it requires the physician to make a “trade-off” between the
woman’s health and additional percentage points of fetal survival. Serious
ethical and constitutional difficulties, that we do not address, lurk behind
this ambiguity. We hold only that where conflicting duties of this magnitude
are involved, the State, at the least, must proceed with greater precision
before it may subject a physician to possible criminal sanctions.!*

VIABILITY OF THE FETUS

With regard to the issue of fetal viability, the Court has stated that
a fetus is to be deemed viable when the attending physician, after
considering all relevant factors, finds a reasonable probability that
the fetus can survive outside the uterus, with or without assistance
from medical technology and equipment. Because multiple criteria
are involved in this determination and because viability can be
reached at different times in the gestation process, a statute cannot
take the decision out of the hands of the physician or establish one
standard for viability —for example, a certain number of weeks of
gestation or a certain fetal weight.'? Determinations regarding
viability —and every other medical aspect of the abortion procedure
—fall within the purview of the duly licensed physician.

Physician control over abortion, it should be stressed, extends
only to the medical aspects of the procedure. Prior to the procedure,
the informed written consent of the pregnant woman can con-
stitutionally be required. Written consent to abortion, the Court
ruled, can be mandated at any stage of pregnancy, because the
patient has an obvious interest in the surgery to which she will be
subjected:

The decision to abort, indeed, is an important and often a stressful one, and
it is desirable and imperative that it be made with full knowledge of its
nature and consequences. The woman is the one primarily concerned, and
her awareness of the decision and its significance may be assured, constitu-
tionally, by the State to the extent of requiring her prior written consent.'3
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However, other than that consent be in written form, the conditions
necessary for the existence of informed consent have generally been
viewed as not a constititionally proper subject for government
determination. For example, lower federal courts have invalidated
statutes directing that women be advised of the possible medical
and psychological consequences of abortion, pregnancy, and child-
birth.'* At the same time, most courts that have considered manda-
tory twenty-four- or forty-eight-hour waiting periods between the
initial medical consultation and the abortion procedure have in-
validated them; the courts viewed whatever benefit such waiting
periods might provide as offset by the consequent reduction in the
safety and accessibility of the abortion procedure.! The judiciary
has also struck down legislation requiring the attending physician
to advise women, in terms calculated to produce an emotional re-
sponse, of the anatomical and physiological characteristics of the
fetus. Such a requirement was viewed as interfering in the physician-
patient relationship and as preventing physicians from deciding
how best to treat their patients, some of whom would not be well
served by receiving the information.'®* The type and extent of
knowledge a woman needs in order to give informed consent to an
abortion, in short, is to be determined by her physician.

CONSENT OF OTHER PERSONS

The question has arisen in constitutional litigation whether the
consent of persons other than the pregnant woman can be required
before an abortion is performed. The question involves two classes
of persons: the woman’s spouse and, in the case of a minor, her
parents.

Spousal Consent

The Supreme Court has invalidated a statute that required the
written consent of the spouse of a married woman for a first-trimester
abortion unless the abortion was necessary to preserve the life of
the woman. The principal ground for the Court’s decision was that
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government cannot delegate the power to deny a first-trimester
abortion when it does not itself have the power of denial. Moreover,
the Court concluded that, in the event of a disagreement between
a husband and a wife on the issue of whether the wife should have
an abortion, the interest of the wife must prevail because she is more
affected by the pregnancy:

[T]he marital couple is not an independent entity with a mind and heart of
its own, but an association of two individuals, each with a separate intellec-
tual and emotional makeup. If the right of privacy means anything, it is the
right of the individual, married or single, to be free from unwarranted govern-
mental intrusion into matters so fundamentally affecting a person as the
decision whether to bear or beget a child. . . .

[The statute requiring spousal consent] ‘“does much more than insure that
the husband participate in the decision whether his wife should have an abor-
tion. The State, instead, has determined that the husband’s interest in con-
tinuing the pregnancy of his wife always outweighs any interest on her part
in terminating it irrespective of the condition of their marriage. The State,
accordingly, has granted him the right to prevent unilaterally, and for what-
ever reason, the effectuation of his wife’s and her physician’s decision to
terminate her pregnancy. This state determination . . . has interposed an
absolute obstacle to a woman’s decision that Roe [v Wade] held to be con-
stitutionally protected from such interference.!”

The opinion leaves a number of questions unanswered. First, can
the consent of the husband be required for abortions in the second
and third trimester? Second, even if his consent is not needed in any
trimester, can government mandate that a husband be notified that
his wife is seeking an abortion? With regard to the first question,
one lower federal court has held that spousal consent cannot be
required for second-trimester abortions because, under Roe v Wade,
government cannot prohibit abortions at this stage but can act only
to promote the health of the woman.!® Regardless of the judiciary’s
position on this question, however, only 9 percent of all abortions
are performed after the first trimester;!° therefore, the issue of
spousal consent will affect relatively few abortions. With regard to the
second question, another court has ruled that a statute mandating
notice to the spouse is unconstitutional when it fails to permit ex-
ceptions for circumstances where notice may not be desirable —for
instance, where the husband is not the father of the fetus, where
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the wife is the victim of rape, or where the husband is mentally il1.2°
Having been rendered by lower courts, these decisions do not provide
definitive answers to the role of the husband in abortion, but they
are the best evidence to date of the direction the law will take.

Parental Consent

As troublesome as the interest of the husband is the weight to be
accorded the interest of the parents whose minor unmarried daughter
is pregnant and wants an abortion. The number of such parents is
appreciable. Research has estimated that in 1976, 14.4 percent of
all females had experienced a premarital pregnancy before reaching
age eighteen, an increase of 2.5 percentage points over the level of
1971 at the same time, the proportion of females under eighteen
years of age who bear children has declined since the early 1970s?2
because of the greater utilization of abortion.2* What role can
parents constitutionally play in the decision of their minor daughters
to have an abortion? The Supreme Court has accepted the principle
that, because minors lack sufficient experience, government can
regulate their conduct more extensively than it can regulate the
conduct of adults. The state has the authority to protect minors
from themselves and to promote the ability of parents to direct and
rear their children. Accordingly, prohibitions backed by criminal
sanctions can be imposed on the sale of erotic materials to minors,
even though the materials are not obscene and their sale to adults
cannot be blocked.”* However, minors do not totally lack con-
stitutional protections. The ability of government to control minors
does indeed encounter constitutional restraints, but controls can be
more rigorous for them than for adults without implicating such
restraints.

With regard to abortion, the conditions under which government
can authorize parents to intervene and the extent of the permitted
intervention are not completely clear. Two sets of distinctions need
to be made—first, between a requirement of parental consent and a
requirement of parental notification; and second, between mature
minors and immature minors. A minor capable of understanding
the implications of abortion—that is, a mature minor—cannot be
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required to obtain parental consent in order to have an abortion,
but there is no definitive answer from the Court regarding whether
a requirement for parental notification prior to abortion is con-
stitutionally valid for such a minor. A minor who is psychologically
immature and dependent on her parents may be denied access to an
abortion until her parents are notified, if such notification is possi-
ble.?® An immature minor can apparently be required to secure the
consent of her parents in order to undergo an abortion; the Court has
stated that not “every minor, regardless of age or maturity, may give
effective consent for termination of her pregnancy.”?¢ However,
parental consent cannot be an absolute barrier to an abortion for an
immature minor when important reasons create a need for an abor-
tion; the Court has concluded that “‘a state may not constitutionally
legislate a blanket, unreviewable power of parents to veto their
daughter’s abortion.”?” Unfortunately, the Court has not had oc-
casion to specify the reasons that would require government to
provide an immature minor with access to an abortion.??

GOVERNMENT FUNDING OF ABORTION
FOR INDIGENT WOMEN

Government funding of abortions for indigent women has been the
subject of considerable political controversy. The Supreme Court has
rendered two decisions on whether such funding is mandated by the
Constitution. In the first, a state regulation allowed public funds to
be used to cover the expenses of childbirth and medically necessary
abortions but not the expenses of medically unnecessary abortions.?®
The Court began by pointing out that the Constitution does not
require government to supply funds for medical expenses incurred
by indigents but that, when government does so, constitutional
criteria must be satisfied. The regulation in question involved both
the wealth of individuals and access to abortions. Wealth differences
implicated the restrictions on classifications imposed by the equal
protection clause, and the refusal to provide public funds for medi-
cally unnecessary abortions implicated the right of privacy emanating
from the due process clause.3® In deciding upon the constitutional
standard to be employed to test the regulation, the Court concluded
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that the reasonable basis test should be used. There was no finding of
a suspect classification by wealth or a serious infringement on the
fundamental right of privacy —either of which would have neces-
sitated use of the compelling interest test—because indigent women
were not precluded from securing an abortion by any action on the
part of government. The state regulation did not impose on indigent
women any burdens that did not already exist; the state was not
responsible for their poverty and did not create an obstacle of any
kind to obtaining an abortion. Since a reasonable basis existed in
the state’s interest in encouraging childbirth, the Court upheld the
regulation:

Our conclusion signals no retreat from Roe [v Wade] or the cases applying
it. There is a basic difference between direct state interference with a pro-
tected activity and state encouragement of an alternative activity consonant
with legislative policy. Constitutional concerns are greatest when the State
attempts to impose its will by force of law; the State’s power to encourage
actions deemed to be in the public interest is necessarily far broader.>’

This line of reasoning was applied in a second case to a federal
statute that prohibited the use of public funds for even medically
necessary abortions unless the abortions were required to terminate
life-threatening pregnancies.3> Roe v Wade had held that, because
the right of privacy would be severely infringed, abortions could
not be forbidden at any stage of pregnancy when they were essential
to protect the health of pregnant women, but no serious infringe-
ment on the right of privacy was found here because government
had done nothing that contributed to the difficulties indigent women
faced in securing abortions. As long as government had a reasonable
basis for its decision—and such a basis could be found in the en-
couragement of childbirth—the Court saw no constitutional obliga-
tion to provide public funds for abortions when pregnancy threatened
the health of indigent women. The Court concluded:

[A]lthough government may not place obstacles in the path of a woman’s
exercise of her freedom of choice, it need not remove those not of its own
creation. Indigency falls in the latter category. The financial constraints
that restrict an indigent woman’s ability to enjoy the full range of constitu-
tionally protected freedom of choice are the product not of governmental
restrictions on access to abortions, but rather of her indigency. Although
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Congress has opted to subsidize medically necessary services generally, but
not certain medically necessary abortions, the fact remains that the [present
statute] leaves an indigent woman with at least the same range of choice in
deciding whether to obtain a medically necessary abortion as she would
have had if Congress had chosen to subsidize no health care costs at all.>*

While the issue of government funding has attracted considerable
attention, it appears that the availability of public monies is generally
not a critical factor in the ability of indigent women to procure
abortions. There is evidence that four out of five women who would
have had an abortion with public funds will succeed in terminating
their pregnancies without such funds®** and that the single most
important factor in the use of abortion is the extent to which abor-
tion services are present in a community.3® Since about two-thirds
of all abortions are performed in freestanding clinics,3® the existence
of clinics specializing in abortions is particularly important to the
frequency with which the procedure is employed. Attempts have
been made by state and local governments to regulate, and thus
restrict, abortion clinics, but the four U.S. Courts of Appeals that
have considered regulations imposed on clinics performing first-
trimester abortions have concluded that the regulations are con-
stitutionally valid only if they are applicable to clinics providing
all types of health services. Clinics for first-trimester abortions,
and the abortion procedure itself, cannot be singled out for special
regulations.3’

In conclusion, government need not act affirmatively to extend
abortion services to its citizens, but it cannot restrict access to the
services except in limited ways and circumstances. The limitations
on government can be summarized by five principles. First, abortion
must remain free from any regulation not designed to cover medical
procedures generally until the point at which the probability of
death from abortion reaches the probability of death from carrying
the pregnancy to term (a point that occurs roughly at the start of
the second trimester of pregnancy). Second, until this point the
decision whether and where to have an abortion is the concern of
the woman and her physician, and no third party can intervene
in the decision-making process unless the woman is an unmarried
minor who lacks the maturity to understand the implications of
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abortion, in which case the parents have an as yet undefined role
to play. Third, after the point when the risk of death from abortion
equals the risk of death from childbirth, government can impose
regulations on the abortion procedure that are reasonably likely to
protect the health of the woman. Fourth, a prohibition on abortion
is permissible only after the fetus becomes viable —a condition that
is to be determined solely by the attending physician and that
normally occurs roughly at the start of the third trimester. Even at
this point a prohibition is not possible when the physical or mental
health of the women is jeopardized. Fifth, within the limits created
by the interests of government in the health of the pregnant woman
and in the potential life of the viable fetus, abortion and its essential
elements are completely under the control of the attending physi-
cian. The termination of pregnancy is a medical procedure, and after
legitimate government interests are satisfied, the Constitution de-
mands that the physician be protected from interference.
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1 1 IMMIGRATION

The immigration of aliens into the United States has historically
been an important factor in the growth of the country’s popula-
tion.! Unfortunately, the demographic aspects of current immigra-
tion and its future impact have not been well studied. Indeed,
demographic research presently is capable only of making estimates
of unknown accuracy with regard to the volume and characteristics
of immigrants, particularly those who enter the country illegally.?
However, while research on immigration is scanty, a substantial
body of constitutional law exists on the subject. Our concemn is to
examine the constitutional authority of Congress to restrict immigra-
tion as a means of controlling population size and the authority of
government at all levels to treat aliens already within the United
States differently from citizens in order to discourage further
immigration.

CONGRESSIONAL AUTHORITY
OVER IMMIGRATION

The authority of Congress to regulate immigration does not appear
to emanate from a single provision of the Constitution. Article I,

165
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Section 8 delegates to Congress the power “‘to establish a uniform
rule of naturalization,” but federal authority over immigration
apparently rests on a broader foundation. The Supreme Court has
indicated on several occasions that the authority arises from the
sovereignty of the United States as a nation.> Immigration is under
the control of Congress simply because Congress is the repository
of legislative authority for an independent nation in a world of
nations. Since the regulation of immigration is an aspect of the
external affairs of the United States, the admission of aliens is
normally a question that is outside the scope of the Constitution.*
Accordingly, Congress can prohibit all immigration if it chooses
to do so.®* When a certain numerical level of immigration is allowed,
the types of persons permitted entry into the country are totally
within the discretion of Congress.$

If control over the admission of aliens is not a complicated con-
stitutional issue, the regulation of aliens already within the United
States is. To the extent that government can restrict economic
opportunities for resident aliens, immigration can be expected to
fall.”

Aliens in Public Employment

Most of the Supreme Court cases relevant to economic opportunities
for aliens have concerned limitations imposed on employment. With
regard to public employment, the Court has invalidated a state
statute that excluded all aliens from permanent positions in the state
civil service system.® The Court held that the statute violated the
equal protection clause of the Fourteenth Amendment, which
provides that a state cannot “deny to any person within its jurisdic-
tion the equal protection of the laws” through the use of unjustifi-
able classifications. The clause protects persons, not just citizens, and
is hence applicable to aliens. The Court had earlier held that clas-
sifications based on the fact of alien status were “suspect” under
the clause and that such classifications were constitutionally valid
only if they served a compelling government interest and were
narrowly drawn so as to further only that interest.® The statute
prohibiting aliens from holding permanent positions in the state
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civil service system was found to be invalid because it was not
narrowly drawn. A state has a legitimate interest in promoting the
values and ideals of the community it governs, but the statute
excluded aliens from positions that had no bearing on the interest;
under the statute, for example, an alien could not be employed as a
garbage collector or a typist. The strict scrutiny test, the Court
concluded, demanded greater precision.

The Court has, however, created an exception to the use of the
compelling interest standard for classifications involving aliens. The
Court has held that the classifications need only possess a reasonable
basis when they are applied to employment in integral governmental
functions. Rather than continue the use of the strict test and hold
that the performance of governmental functions constitutes a com-
pelling interest, the Court has chosen to adopt the reasonable basis
standard for classifications limiting the employment of aliens where
governmental functions are performed:

The rule for governmental functions, which is an exception to the general
standard applicable to classifications based on alienage, rests on important
principles inherent in the Constitution. The distinction between citizens and
aliens, though ordinarily irrelevant to private activity, is fundamental to the
definition and government of a State. The Constitution itself refers to the
distinction no less than 11 times, indicating that the status of citizenship
was meant to have significance in the structure of our government. The as-
sumption of that status, whether by birth or naturalization, denotes an
association with the polity which, in a democratic republic, exercises the
power of governance. The form of this association is important: an oath of
allegiance or similar ceremony cannot substitute for the unequivocal legal
bond citizenship represents. It is because of this special significance of citizen-
ship that governmental entities, when exercising the functions of government,
have wider latitude in limiting the participation of noncitizens.'®

Accordingly, the Court has upheld a state statute prohibiting aliens
eligible for citizenship from serving as public school teachers if they
did not intend to become citizens.!* Because schools teach children
about the nature and values of the American political system and the
duties of citizenship, the Court concluded that public education
constituted a governmental function. A reasonable basis for the
statute was found in the fact that only aliens who voluntarily chose
not to become citizens were excluded from teaching positions in



168 CONTEMPORARY CONTROVERSIAL ISSUES

the public schools; these aliens could reasonably be assumed to
possess less sympathy toward, and a lesser understanding of, Ameri-
can traditions and institutions.

The Court has also concluded that a state statute prohibiting aliens
from serving as police officers is constitutional'? because police
protection is a governmental function; police officers execute official
public policy in enforcing the law. A reasonable basis for excluding
aliens from the police force was found in the significant judgment
and discretion required of police; citizens can reasonably be assumed
to have more acquaintance with, and sympathy for, American tradi-
tions and values that affect the manner in which laws are enforced.

The exclusion of aliens from public employment, then, is sub-
ject to the reasonable basis test if the employment concerns the
performance of governmental functions, but to the compelling
interest test if the employment concerns the performance of non-
governmental functions.

Aliens in Private Employment

Only future litigation will fully define the range of governmental
functions, but it seems clear at this point that private employment
bears closer similarities to nongovernmental functions. Accordingly,
statutes and regulations that exclude aliens from private employ-
ment can be expected to encounter a strict standard of review that
makes such exclusions constitutionally doubtful.

In 1915 the Supreme Court considered a state statute that pro-
hibited private employers of five or more employees from filling
more than 20 percent of the positions with aliens.!®> The Court held
that the statute violated the equal protection clause because no
legitimate state interest was served by limiting the right to employ-
ment of aliens who had been lawfully admitted into the United
States. Not only did aliens have a Fourteenth Amendment right
to pursue employment free from unnecessary restrictions, but the
federal government had permitted the aliens subject to the statute
to enter this country, and the states could not frustrate the federal
power over immigration by denying or reducing the employment
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opportunities of persons who had been properly admitted. The
Court concluded:

It is sought to justify this act as an exercise of the power of the State to
make reasonable classifications in legislating to promote the health, safety,
morals and welfare of those within its jurisdiction. But this admitted au-
thority, with the broad range of legislative discretion that it implies, does
not go so far as to make it possible for the State to deny to lawful inhabi-
tants, because of their race or nationality, the ordinary means of earning a
livelihood. It requires no argument to show that the right to work for a living
in the common occupations of the community is of the very essence of the
personal freedom and opportunity that it was the purpose of the [Four-
teenth] Amendment to secure. If this could be refused solely upon the
ground of race or nationality, the prohibition of the denial to any person of
the equal protection of the laws would be a barren form of words. It is no
answer to say, as it is argued, that the act proceeds upon the assumption that
“the employment of aliens unless restrained was a peril to the public wel-
fare.” The discrimination against aliens in the wide range of employments
to which the act relates is made an end in itself and thus the authority to
deny to aliens, upon the mere fact of their alienage, the right to obtain
support in the ordinary fields of labor is necessarily involved. It must also
be said that reasonable classification implies action consistent with the
legitimate interests of the State, and it will not be disputed that these cannot
be so broadly conceived as to bring them into hostility to exclusive Federal
power. The authority to control immigration—to admit or exclude aliens—
is vested solely in the Federal Government. The assertion of an authority to
deny to aliens the opportunity of earning a livelihood when lawfully ad-
mitted to the State would be tantamount to the assertion of the right to
deny them entrance and abode, for in ordinary cases they cannot live where
they cannot work. And, if such a policy were permissible, the practical result
would be that those lawfully admitted to the country under the authority
of the acts of Congress, instead of enjoying in a substantial sense and in their
full scope the privileges conferred by the admission, would be segregated in
such of the States as chose to offer hospitality.!*

The Court’s reasoning in the 1915 case differed from that which it
would use today, but the result would be the same. In 1915 the
concepts of a suspect classification and the compelling interest test
had not been developed, nor did they exist in 1948 when the Court
invalidated a state statute that prohibited aliens who were not
eligible for citizenship from receiving commercial fishing licenses.!s
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By the early 1970s, however, the Court had developed the concepts
and applied them to aliens. For example, in one case involving
private employment, a state regulation that excluded aliens from
obtaining a license to practice law was held to violate the equal
protection clause.'® Because a classification by alien status was
constitutionally suspect, the state was required to demonstrate
that its regulation advanced a compelling interest and was designed
to further only that interest. Assuring that individuals possess the
necessary personal and professional qualifications to practice law
was held to be an important and legitimate governmental interest,
but the Court found the regulation unconstitutional because it was
not necessary to advance the interest. The Court reasoned that the
state had the ability and authority to judge the qualifications of
individuals both before their admission to the bar and during their
tenure as lawyers; consequently, the total exclusion of aliens from
the practice of law was an unnecessarily broad means to promote
the state interest in the qualifications of lawyers.

In a second case the Court used the compelling interest test to
invalidate a statute under which a civil engineer’s license could be
issued only to citizens.!” In addition to the statute’s interference
with federal power over immigration, the Court gave two grounds
for its decision. First, while issuance of a license was a way to assure
that a civil engineer was financially accountable in the event of
faulty workmanship, the Court found that other means were readily
available to ensure accountability. The statute was thus unneces-
sarily broad in denying a license to aliens as a class. Second, in
response to the argument that a state has a legitimate and important
interest in raising the standard of living of its citizens, the Court
stated that the state interest cannot be advanced by excluding
lawfully admitted aliens from occupational opportunities: “To up-
hold the statute on the basis of broad economic justification of this
kind would permit any State to bar the employment of aliens in
any or all lawful occupations.”'® The advancement of economic
welfare, the Court held, required more direct means.

To recapitulate, statutes and regulations that exclude aliens from
employment invoke the compelling interest standard when the em-
ployer is a private firm or when the employer is the government
and the position involves a nongovernmental function. When govern-
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ment is the employer and the position entails the performance of
a governmental function, restrictive statutes are measured against
the reasonable basis standard, which provides considerably greater
latitude in the exclusion of aliens.

Regulation of Public Benefits

Employment is not the only form of economic opportunity to which
access has been restricted for aliens. The Supreme Court has invoked
the equal protection clause when statutes and regulations have ex-
cluded aliens from public financial benefits. Two cases have been
decided by the Court that involved restrictions by a state. In the
first a statute denied aliens welfare assistance that was available to
citizens.' The Court found the statute unconstitutional on the
ground that, since a classification by alienage is suspect and the
compelling interest standard is to be applied, the state interest in
minimizing expenditures could not serve as a sufficient justification
for the denial of welfare aid to aliens. A limitation of expenditures
may constitute a reasonable basis for a classification, but it is not
a compelling interest, especially when the classification prohibits
aliens from receiving the financial assistance for which their taxes
have been paying. Moreover, the Court found the state restriction
in conflict with, and thus preempted by, federal statutes that, while
prohibiting the admission of aliens likely to become public burdens
in the future, did not authorize any penalty for aliens who in fact
became burdens after their admission. A state must bow to the
superior authority of the federal government when the latter has
regulated a matter committed to its determination.?®

In the second case involving financial assistance provided by a
state, aliens were precluded by statute from receiving a scholarship
or loan to pursue a college degree unless they had applied for citizen-
ship or filed a statement showing that they intended to do so.?!
Even though only a subclass of aliens was subject to the restriction —
namely, those who had not applied and did not intend to apply for
citizenship —the Court ruled that the compelling interest standard
was the appropriate test; a constitutionally suspect class had been
created under the equal protection clause inasmuch as only aliens
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were affected by the statute. Using the strict scrutiny test, the Court
ruled that the statute was invalid on the ground that no compelling
state interest existed that could justify it. An interest in encouraging
citizenship was impermissible for a state because control over na-
turalization was the exclusive prerogative of the federal government.
An interest in raising the educational level of voters was not suf-
ficient because, even though voting was a right only of citizens,
aliens could effectively contribute to the political community in
other ways if they possessed maximum educational opportunities.
In addition, the Court noted that ‘“[r]esident aliens are obligated
to pay their full share of the taxes that support the assistance pro-
grams. There thus is no real unfairness in allowing resident aliens an
equal right to participate in programs to which they contribute on
an equal basis.”??

A final case involving public financial benefits concerned the
federal government rather than a state, and it resulted in an opinion
whose reasoning was significantly different from that found in the
prior two decisions. The case arose from a federal statute that denied
a portion of Medicare insurance coverage to aliens who had not
been granted permanent resident status and who had not resided in
the United States for a minimum of five years.?® The statute was
challenged under the due process clause of the Fifth Amendment,
which has been held to contain a guarantee of equal protection
applicable to action by the federal government.?* The Supreme
Court applied the reasonable basis standard to the statute because
the regulation of aliens is within the authority of the federal govern-
ment rather than of the states. The Court reasoned as follows:

[T1he responsibility for regulating the relationship between the United
States and our alien visitors has been committed to the political branches
of the Federal Government. Since decisions in these matters may implicate
our relations with foreign powers, and since a wide variety of classifications
must be defined in the light of changing political and economic circum-
stances, such decisions are frequently of a character more appropriate to
either the Legislature or the Executive than to the Judiciary. . . . Any rule
of constitutional law that would inhibit the flexibility of the political branches
of government to respond to changing world conditions should be adopted
only with the greatest caution.?

Public financial assistance from which aliens are excluded therefore
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generates the compelling interest standard when there is action by a
state, but the reasonable basis standard when the action of the
federal government is involved. Under the reasonable basis standard,
the Court found the federal statute precluding aliens from securing a
part of Medicare insurance coverage constitutional on the ground
that it was legitimate for Congress to confine the insurance to aliens
having an affinity with the United States, and it was reasonable for
Congress to assume that aliens who possessed permanent resident
status and who had lived in the country for at least five years were
characterized by that affinity.

ILLEGAL ALIENS

To this point we have considered cases involving aliens who were
lawfully present in the United States. Although only rough esti-
mates exist, illegal aliens appear to number at least 2 to 3 million
and to be increasing by not less than 150,000 annually.?® Since
immigration is within the domain of federal authority, public and
private economic opportunities can almost certainly be foreclosed
to illegal aliens by statutes enacted by Congress. On the other hand,
it is not certain that a state may undertake similar action. The
Supreme Court has rendered only one decision relevant to the
issue.2” The decision involved a California statute that prohibited
employers from knowingly hiring illegal aliens when doing so would
adversely affect citizens and aliens legally present in the country.
The statute was held not to be a regulation of immigration and thus
not to intrude on a subject committed to federal control, not to be
expressly preempted by federal law, and not to deal with a problem
outside the scope of state power. The decision, however, was a very
narrow one; the Court held only that the statute was not precluded
by the authority of the federal government over immigration or by
existing federal laws on the subject and that it was a proper exercise
of the state’s power to protect the welfare of its citizens. The Court
did not reach the issue of whether the statute, though otherwise
a legitimate exercise of state power, violated the equal protection
clause. And, of course, the Court did not decide whether statutes
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or regulations denying illegal aliens other types of economic op-
portunities were constitutional. In short, the rights of aliens un-
lawfully present in the United States cannot be specified at this
time.?®

In conclusion, immigration will probably become an important
political issue in the years ahead. World population numbers are
increasing rapidly, especially in impoverished countries, and the
probable result will be both pressures to permit more legal immigra-
tion and increases in illegal immigration. At the same time the
American economy and standard of living will be threatened by
resource shortages and environmental deterioration. These threats
are likely to generate measures designed to discourage both legal and
illegal immigrants from coming to and remaining in the United
States. The population problem as manifested in immigration can
thus be expected to have visible constitutional ramifications in the
future.
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AFTERWORD

The preceding chapters have been organized around a theme in a
manner that, I hope, will make the book a useful contribution to
the literature. The purpose has been to link law and demography.
Unfortunately, legal scholars and demographers have lived in their
separate worlds, with little discourse between them, and since only
a handful of people have acquired expertise in both law and demog-
raphy, the link between the two fields has been overlooked. Yet, as
one observer has noted: “The subject of law and demography is a
very important and often neglected area which has been hampered
by the lack of personnel who have an understanding of both law and
demography. Heretofore, the literature has been dominated by either
lawyers writing in a classical legal tradition or by demographers
writing in a classical social science tradition.”” The book will, I hope,
promote the cross-fertilization of concepts and principles from the
two fields.

The theme of the book—that the United States is facing a serious
problem of overpopulation and needs to adopt a formal fertility
control policy —is not new.? Nor is it widely accepted, and it is not
likely to be for some time to come. Established ideas die slowly,
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and only through recurring social, economic, and ecological problems
that resist solution are the American people likely to realize that new
solutions must be found and population numbers limited.

A fertility control policy will probably not be forthcoming until a
major change occurs in Americans’ perspective of the world around
them.> The way in which we perceive and define the world must
undergo a major alteration; our picture of reality must be redrawn.
The philosophy that growth is desirable and inevitable must give way
to the recognition that we live in a world of finite resources, that
technology can stretch those resources only so far, and that ulti-
mately we must limit the number of people in the United States if
we are to avoid dividing the pie into ever-smaller pieces that require
a continuing reduction in our standard of living.

The elements of a high standard of living are not divinely inspired
but are personally defined, and I am aware that the theme of the
book is based upon a set of assumptions about what constitutes
those elements. Let me attempt to make them explicit. The central
element can be identified as freedom—freedom to move physically
without constant contacts with other people necessitated by life in
densely populated areas and without restrictions imposed by govern-
ment, which become more frequent as human numbers increase.?
A related element is the availability of, and access to, large amounts
of space for each individual. Crowded living is not pleasant. A third
element is access to rewarding employment opportunities. Excessive
population numbers damage employment prospects by providing a
large supply of individuals for existing positions and by reducing the
availability of natural resources, including energy, that permit a
healthy, productive economy.’ A fourth element is an environment
uncontaminated by noxious stimuli such as toxic chemicals. As
economic activity expands in an attempt to provide for the needs of
an increased population, noxious stimuli become more frequent,
and exposure to them is more probable.

If we are willing to abandon the elements of a high standard of
living, population increments will be less problematical. However, I
suspect that the vast majority of Americans value similar standards.
Thus, we should recognize that the technology to halt population
growth and to regulate human numbers is available now. If employed
effectively, currently existing contraceptive methods and abortion
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will permit Americans to match actual with desired family size;
what we lack are incentives to reduce fertility to the level needed to
curtail population numbers. In the provision of those incentives
the legal system can, and I believe ultimately will, play a crucial
role. But the legal system is almost always a reactive institution,
responding to, rather than anticipating, changed conditions. It was
no accident, for example, that the Supreme Court invalidated stat-
utes prohibiting abortion in 1973 instead of in 1953.¢ The legal
system will not effectively deal with the population issue through
legislation and judicial decision until the American people have
adopted a new philosophy regarding the nature of the world around
them and thus have come to understand the implications of popula-
tion numbers.

The necessity of a new philosophy appears to be inevitable, but
the change will be gradual and is likely to be forced on most in-
dividuals by circumstances rather than adopted with foresight by
voluntary decision. The process is undoubtedly not unique in human
history; other societies have surely found themselves compelled to
change their fundamental philosophical assumptions regarding the
world. However, the process of change will not be easy. Strongly
held values must be shed —values that are firmly entrenched in
economic and social philosophy and often in religious philosophy as
well. But if we are to minimize the damage to other—and in my
view, more important —values, we have no choice.
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