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Preface

Some of the materials here presented are based on work done in the early 1960s
by the Legislative Drafting Research Fund of Columbia University, then led by
Professor John M. Kernochan, with the financial support of the Ford Founda-
tion. Those materials were prepared under the direction of Frank P. Grad, who
was engaged in the preparation of working papers on the drafting of state con-
stitutions as part of a broader program of state constitutional research. That
program resulted in the 1959 Index Digest of State Constitutions (updated
through 1964) and in a compilation of constitutions, Constitutions of the United
States, National and State, first published in 1962 and still published today.
That earlier project also included the publication by the National Municipal
League in 1963 of a selective bibliography on state constitutional revision, in
connection with the preparation by the National Municipal League of the sixth
edition of the Model State Constitution. Frank Grad also participated in the
drafting of the model, which, in turn, provided an opportunity to put to work
some of the constitution drafting principles formulated at that time. All of this
earlier work was undertaken by the National Municipal League and the Leg-
islative Drafting Research Fund of Columbia University to prepare basic re-
search aids and studies to assist in the reexamination and reform of state
constitutions. The National Municipal League has now become the National
Civic League (www.ncl.org) and has given its permission to reprint these up-
dated materials, based on The Drafting of State Constitutions: Working Papers for
a Manual (1967).

It is a source of some personal satisfaction that work completed that long
ago is now undergoing reexamination, revision, and updating by the Center for
State Constitutional Studies. Some of the drafting materials here included were
first completed in August of 1963 and were presented to a small group of pro-
fessionals knowledgeable in the fields of state constitutional law and of legisla-
tive and constitution drafting at a three-day conference on the drafting and
revision of state constitutions held in September of 1963 at Gould House, Ar-
dsley-on-Hudson, New York. The materials on state constitution drafting
were planned for eventual publication, but in view of their timeliness, because

vil
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of the number of state constitutional conventions under way or about to get
under way, it was decided to make the working papers available in their origi-
nal form to participants in state constitutional conventions in the 1960s and
1970s. Available in mimeograph form to the staffs and members of every con-
stitutional convention since 1963, they met a very real need. A number of par-
ticipants in their constitutional conventions expressed great satisfaction at
having access to these materials, telling this author that they were the only ma-
terials available at the conventions that had immediate bearing on, and utility
in, the drafting process of new or revised state constitutions.

There will always be a great need for a work specifically aimed at assisting
the drafters of state constitutions, whether they are undertaking the draft of a
new or revised state constitution, or of state constitutional amendments for a
state constitutional convention, for a state constitutional commission, or even
for self-constituted groups proposing to amend a state constitution by consti-
tutional initiative. Currently there is no coherent work available to assist the
constitutional drafter. Moreover, the period since these materials were initially
prepared has seen significant changes both in our society and in our law, re-
quiring awareness of new conditions and emphases in the preparation of state
constitutions and in their revision.

These changes include the increasing reliance on state constitutional com-
missions in the preparation of constitutional documents or parts of constitu-
tional documents for the vote of the people. Another significant change of
importance to constitutional drafters is the new and often independent way in
which both state and federal courts have treated the provisions of state bills of
rights whether or not they parallel the federal bill of rights, relying in many in-
stances on the independent analysis of rights of privacy and other rights given
a separate and distinctive meaning under state constitutions. State courts inter-
preting state constitutions are freed from the dominant federalism concerns
often implicit in the interpretation of such provisions in the federal courts, and
particularly in the United States Supreme Court.

An epochal change with vast impact on both state and local government
and with a broad impact on the nature of government as whole was the deci-
sions of the United States Supreme Court in Baker v. Carr and Reynolds v.
Sims, the one-person-one-vote decisions, decided in the mid-1960s, around
the time of the conclusion of the earlier state constitutional study. Requiring
both the reapportionment of the federal Congress, as well as of virtually all of
the state legislatures, the one-person-one-vote decisions changed the member-
ship of all legislative bodies in the country, greatly changing the nature of leg-
islative constituencies by providing a more decisive vote and voice to urban
areas. These changes affect not only the composition of state legislatures based
on numerical representation, but also changing the composition of the House
of Representatives in Congress. The apportionment of Congress would be
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done by state legislatures that had been apportioned in a new way, providing
immediate and clear evidence of the close interrelationship between the states
and the federal government, testifying to their mutual interdependence, and
emphasizing the essential nature of the state government for a coherent and
functioning federal system.

The impact of the one-person-one-vote decisions was immediate and far
reaching. By their very nature the decisions were irreversible, because they left
open no way to return to the former status quo, because newly elected legislators
had an immediate stake in the continuation of the new representational require-
ments. Another impact was to give greater influence to union and labor con-
stituencies, which had long agitated and worked on changes in representation
which would put greater political power in the hands of urban constituencies,
more representative of their interests. Another consequence was the significant
change and improvement in state legislatures, which in consequence of the de-
cision became more democratic and representative bodies. In many states it also
helped to dislodge traditional and archaic aspects of representation that had
been perpetuated in some of the traditional rotten boroughs that has grown up
prior to the one-person-one-vote decisions. The decisions also caused a new
wave of state constitutional revisions, in that thirteen states revised their charters
between 1963 and 1976.1 The change, it was noted, also served to involve the
citizens themselves, reflecting the tradition of activist popular sov«s:reign’ty.2

Drafting a state constitution is a great responsibility because the drafter is
articulating the voice and language of the people who have provided the appro-
priate directions in the state constitutional convention, to a constitutional com-
mission, or to a group proposing an amendment through the initiative process.
The person responsible for the draft of a state constitution or any of its parts
knows that it is the language adopted and voted on that will be interpreted in
carrying out the constitutional mandate, or that will be interpreted and analyzed
when a judicial analysis of constitutional language is necessary to decide consti-
tutional issues in litigation. The interpretation and analysis of constitutional lan-
guage, similar to the interpretation of other legal texts, depends on the intent of
the policy makers—here the people. The intent is gleaned from, and informed
by, the context in which the language was formulated and used. Thus, the re-
working of materials to be used by constitutional drafters must also be periodi-
cally reexamined, just like the constitutions themselves, in order to inform the
policy makers, and through them the drafters, of the appropriate and changed
current context, so that the constitutional draft is adequately informed of the
setting in which it is articulated and used. A modern constitutional document
must serve as an appropriate tool for the tasks of the day’s state government,
must reflect modern insights of the nature of the government, and must have a
full awareness of current conditions and of the context in which it was prepared.
It must be added that the person who prepares the draft of a state constitution
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or of a constitutional amendment or initiative bears a very heavy responsibility,
because in interpreting state constitutional documents, courts have generally
taken the position that the document reflects the voice of the people immedi-
ately and directly, relying on the adopted constitutional text as reflecting the
views and intentions of the people, and often rejecting any sophisticated non-
textual analysis that might deviate from the clearly expressed people’s voice.

In his preface, Professor Williams gives me great credit as a teacher, but fails
to mention that in the many years since then, there has been a notable role re-
versal. I cannot help but reiterate my great satisfaction at having had the oppor-
tunity to cooperate in this work with Robert F. Williams, my colleague and
friend. He is indeed the father of the academic study of state constitutional law as
a significant subject in our law schools, teaching the subject when they limited
themselves almost entirely to federal constitutional studies. Bob Williams
changed all that with the first edition of his course book on State Constitutional
Law, Cases and Materials, published in 1988 under the auspices of the U.S. Ad-
visory Commission on Intergovernmental Relations. It was Professor Williams’
successful effort, through his teaching, writing and skillful advocacy to bring state
constitutional law to the forefront of academic consideration as an important part
of the law school curriculum. I am happy to add that the current work is the re-
sult of a continuing and close collegial cooperation between the named authors.

Frank P. Grad

J. P. Chamberlain Professor Emeritus of
Legislation and Special Lecturer
Columbia University School of Law
New York, New York

September 2005

When I studied as a graduate student in 1979-80 at Columbia Law
School, as the Legislative Drafting Research Fund’s Chamberlain Fellow in
Legislation, Frank Grad gave me a copy of his well-known, mimeographed 7%e
Drafting of State Constitutions: Working Papers for a Manual (1967). These ma-
terials have influenced my work ever since then, as have the ideas and insights
that Frank Grad imparted as the supervisor of my studies at Columbia, and as
mentor and friend ever since. It is a distinct honor to participate with him now
in the long-overdue publication of these materials.

Robert F. Williams
Distinguished Professor
Rutgers University, School of Law

Camden, New Jersey
September 2005



Introduction

American state constitutions today contain more than 5,000 amendments, and
most have been amended more than 100 times. Yet despite the proliferation of
constitutional amendments, few states in recent years have undertaken funda-
mental reform of their constitutions. Whereas states adopted ninety-four con-
stitutions during the nineteenth century, they have adopted only twenty-three
since then and only one in the past quarter century.

This is unfortunate, because in the first decade of the twenty-first century,
reconsideration of the constitutional foundations of state government is partic-
ularly timely. For one thing, we are asking more of the states than we have in
the past, and a state’s constitutional arrangements influence how effectively it
meets its responsibilities. For another thing, many state constitutions badly
need a major overhaul. In some instances, the encrustation of amendments has
undermined the initial coherence of the documents. In others, the constitu-
tions’” framers decided to include “legislative” provisions as a check on legisla-
tive majorities, knowing full well that as changes in circumstances and attitudes
occurred, the constitutions they drafted would become outdated and in need of
reform. Finally, the distrust and dissatisfaction felt by the citizens of many
states with the governments created by their constitutions, reflected in low
voter turnout for state elections and in poll data tapping attitudes toward state
government, likewise suggest the need for fundamental reform.

Part of the reluctance to undertake state constitutional reform stems from
the daunting nature of the task. Volume I of State Constitutions for the Twenty-
first Century addresses the political obstacles to state constitutional reform and
suggests how they might be overcome. Volume III addresses the content of
state constitutional reform, the choices confronting constitution makers, and
what state constitutions for the twenty-first century should look like. The task
of reform, however, requires more than goodwill or even good ideas. It requires
the ability to translate those ideas into constitutional language that will effec-
tuate the drafters’ aims. It requires an attention to how those institutions
charged with the implementation and interpretation of state constitutions are

xi
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likely to understand what was written. And it requires a consideration of how
subsequent generations are likely to read the language.

This second volume of State Constitutions for the Twenty-first Century,
addresses all these issues—and many more besides. It provides a guide for those
involved in state constitutional reform or contemplating such reform by identify-
ing the recurrent problems that reformers confront in drafting or amending state
constitutions and explaining how those problems might best be addressed. There
is simply no other work that performs this valuable function. Yet this volume is no
mere manual for technicians. Rather, its authors recognize that the drafting of
state constitutions is a distinctive enterprise, different from the drafting of statutes
or other legal documents, and that one cannot engage in this process successfully
without a thorough understanding of the nature of state constitutions. Thus, in
their analysis of the issues confronting state constitutional reformers, Frank Grad
and Robert Williams explore with great subtlety the distinctive aspects of state
constitutions, the aims that they are designed to serve, and the ways in which the
handiwork of constitution makers might be interpreted. Scholars, judges, govern-
ment officials, and interested citizens, as well as constitutional reformers, will all
benefit from their analysis and from their recommendations. This volume offers a
unique perspective on state constitutions and makes a major contribution to the
task of creating state constitutions for the twenty-first century.

G. Alan Tarr



Chapter 1

Reflection and Restraint
in State Constitutional
Amendment and Revision

This volume is a practical handbook for all those involved with state constitu-
tional amendment or revision, including citizens, government officials, lawyers,
legislators and legislative staff, initiative drafters and signature gatherers, elected
constitutional convention delegates and appointed constitutional commission
members, and convention and commission staff. It also should be of interest to
judges and others interpreting state constitutions and to those seeking a better
understanding of these unique and important documents. State constitutional
amendments or revisions to state constitutions may emanate from a variety of
different sources, including state legislatures, constitutional commissions,! con-
stitutional conventions, or the people through the initiative process.2 Each of
those processes is somewhat different from the others, but the issues discussed
in this volume are relevant to those involved in any of the processes.

People involved with considering state constitutional amendments and
revisions first face the threshold question of whether the revision or clause
should be included in the state constitution at all (a question distinct from the
substantive merits of the proposal). Issues concerning whether to include pro-
visions in a state constitution, as well as matters of drafting state constitutional
language, are unique and raise concerns that do not arise in other forms of legal
drafting. It must be remembered that, after all, it is a state constitution that is
being drafted or amended.

State constitutions are unique legal instruments, real constitutions, but differ-
ent from the federal constitution. State constitutions differ from the federal con-
stitution in their origin, function and form. They originate from a very different
process from that which led to the federal constitution. State constitutions do not
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look or work like the federal constitution. They are longer, more detailed, and
cover many more topics, for example, taxation and finance, local government,
education, and corporations. There are many policy decisions embedded in
state constitutions.

In fact, there has been a major shift over time in the idea of what the func-
tion of a state constitution should be, and what matters are important enough
to be contained therein. Christian Fritz noted this shift in the attitudes of con-
stitution makers during the nineteenth century as the American society and
economy became more complex, particularly with the rise of powerful corpora-
tions. These constitution makers believed that they needed to include more
material in state constitutions, even if it was in areas that could, theoretically,
be governed by legislation.3 Professor Fritz concluded:

The key to explaining the growing length of nineteenth-century con-
stitutions lies in the delegates’ understanding of the purpose of consti-
tutions. There was common agreement that the nature and object of
constitutions extended beyond fundamental principles to what dele-
gates called constitutional legislation. Delegates willingly assumed an
institutional role that occasionally supplanted the ordinary legislature.4

A similar shift occurred several generations later, when the state constitu-
tions of the Progressive Era were formed.> Thus, there have been and will con-
tinue to be, evolving views of the functions of state constitutions, but those
involved with state constitutional amendment and revision must, of necessity,
confront these questions.

The function of state constitutions, not surprisingly, dictates their form.
Generally speaking, because of the necessity to enunciate specific limitations on
an otherwise virtually unlimited governmental power, state constitutions con-
tain a high level of detail and specificity with respect to the structure and oper-
ations of government. For example, most state constitutions contain long
articles on taxation, finance, and education—three of the most important func-
tions of state government. These provisions restrict state government taxing
and spending, and educational policy, in a range of ways that is unfamiliar in
the federal government.

It must be recognized that state constitutional amendment and revision also
take place within a specific state’s political system and hence its own, unique con-
stitutional development. That the process involves politics is hardly surprising,
and even though it may not be “ordinary politics,” the political dimension must
be understood, taken into account and accommodated. Thus, arguments that
state constitutions should be brief and limited to only “fundamental” matter must
yield to the circumstances in a state at a given time and in particular when some
matters are so important to the state as to call for constitutional treatment.®
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The National Municipal League’s revised Model State Constitution was
published in its last edition in 1968. Whatever influence it once had on state
constitutional amendment and revision, it is unlikely to have great influence
today. In any event, the preference of scholars for brief state constitutions
(rarely followed) is coming into question.7 Persons involved in state constitu-
tional amendment and revision soon realize that simplification and movement
toward brevity, for their own sake, do not elicit much support. Each state has
its own constitutional history. Some have had many state constitutions over
time; some state’s constitutions are short, some are long. There are identifiable
regional patterns in the states’ constitutions. Those reviewing state constitu-
tions must remember what came before.

Advocates seek, for a whole variety of reasons, to place provisions in the
state constitution even under circumstances where a lesser form of law, a statute,
would accomplish the same result. They do so in order to circumvent roadblocks
in the legislative branch, that make the passage of a statute impossible or un-
likely; in order to bypass the legislature, and achieve the relative permanence of
a state constitutional provision; in order to avoid legislative and judicial interfer-
ence with the policy; in order to overrule existing judicial interpretations of the
state constitution, and even in order to “overrule” existing statutes.

This suggests an interesting paradox at the heart of state constitutionalism.
In comparison to the federa/ Constitution, stafe constitutions are relatively easy
to amend or revise. Yet, the state constitution is the highest and most perma-
nent form of law in a state. There are virtually no legally enforceable limits or
restrictions (other than valid federal law) on the substance or content of provi-
sions or policies that advocates may seek to include in a state constitution.

The federal Constitution and other valid federal laws do limit the content or
substance of provisions a state may adopt, in its state constitution or otherwise.
For example, a state may not coin money, permit the impairment of contracts,
regulate interstate commerce, permit the denial of voting rights, or permit vari-
ous forms of discrimination to take place, even if the state purports to accomplish
those forbidden objectives in its constitution. Other than these relatively rare fed-
eral constitutional restrictions, though, there are no legally enforceable restric-
tions on the content of what may be placed in the state constitution.

There are, by contrast, numerous limitations and restrictions on the process,
as opposed to the content or substance, of state constitutional amendment and
revision. Most state constitutions require amendments or revisions to be sub-
mitted in certain ways, for example, the requirement that a proposed amend-
ment contain only a “single subject.” Other process limitations include the
common limitation that state constitutions can only be amended, but not
revised, through the initiative, and the requirement that ballot summaries ac-
curately describe for the voters the proposed constitutional change. State courts
enforce the restrictions with varying vigor, but they do provide real limitations.
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While these procedural limits can, of course, affect the content or substance of
what is included in a state constitution, they do so only indirectly. If the proper
procedure is followed, virtually anything (even if it conflicts with, and therefore
amends, an existing provision) may be included in a state constitution, as long
as it does not run afoul of federal constitutional, or other federal legal limits.

For these reasons, those who propose to amend or revise state constitutions
find themselves quite unfettered in a legal sense. Still, there are very important
consequences that flow from using the state constitution, as opposed to ordinary
statute law, as the vehicle for establishing policy, rules of government, or the
protection of rights. This situation, therefore, requires those involved with state
constitutional amendment and revision to be particularly self-reflective about in-
cluding provisions in a state constitution. This assessment must be separated
from weighing the merits of the proposal on its own terms. Those who propose
state constitutional amendments and revisions, as well as those who draft, de-
bate and, ultimately, vote on them must apply prudential limits, or self-control,
in their recourse to this most important of state laws—the state constitution.

This volume addresses reasons for this suggested deliberation or prudence.
Those who propose and evaluate state constitutional amendments and revi-
sions should be equipped to assess, and debate, the consequences of inclusion
in the state constitution. They should also be aware of how courts traditionally
have treated the interpretation and enforcement of certain types of state con-
stitutional provisions and language. To this end, this volume will also include
sufficient depth of analysis to inform those involved professionally in the
process of state constitutional amendment and revision, such as drafters, lob-
byists, legislators, and convention or commission members and staff. The goal
is not to support any particular substantive outcome, but to stimulate a more
self-reflective consideration of the functions of state constitutions and the con-
sequences of utilizing this important method of lawmaking.

This volume provides a generalized, fifty-state view of a number of issues
in state constitution making. Before actually embarking on any of the alterna-
tive processes of state constitutional amendment and revision, therefore, care-
ful attention must be paid to the specific details in one’s home state concerning:
(1) processes of state constitutional change; (2) the results of research on state
constitution making; and (3) to the advice and experience of those experts who
have engaged in state constitution making in the state in the past.

This Introduction, as well as the parts of this work to follow, call attention
to the variety of subjects covered in modern state constitutions, referring also to
some of the uses to which state constitutions have been put in the federal sys-
tem. Some of the materials in this work also address the role of state constitu-
tions in the governance of the state as part of a federal system. Thus, a
constitutional document that adequately serves both of these major purposes
must be drafted by people with a good knowledge of state constitutional law,
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and with full awareness of the aspects of state government regulated by the
state constitution. Such persons must also be well acquainted with such special
aspects of state constitutional law as affect the relationship of state and local
government, as apply to fiscal aspects of state government and the control of
state budgets, state bonding practices, and state taxing authorizations and lim-
its. In addition, an effective drafter of state constitutional materials should also
be aware of the role of state constitutions and state constitutional bills of rights
in the protection of citizens’ rights and civil liberties as well as of the relation-
ship of the provisions of the state bill of rights to the provisions of the federal
bill of rights.

Drafters of state constitutional materials must also be aware of the role of
state constitutions in the federal system, such as the continuing requirement
that state constitutions must provide a republican form of government, as re-
quired in the federal constitution. They must also be aware of the powers of
government that the states have expressly delegated to the federal government
through the federal constitution. Certain other areas of federal constitutional
law likewise have an invariable impact on state constitutions, such as the one-
person-one-vote rule established by the U.S. Supreme Court in Baker v. Carr
and Reynolds v. Sims. Moreover, the interdependence of the federal and state
constitutional regimes is reflected not only in the provisions for the election of
the President of the United States but also in the provisions that cast on the
states the task of apportionment and districting for the House of Representa-
tives in the U.S. Congress. Thus, a drafter of state constitutions must be aware
of established lines of competence and jurisdiction between federal and state
governments, together with an awareness of the interdependence of the federal
system in that the states form an essential part of the system of governance of
the United States.

In addition to full awareness of the high level of interdependence between
state and federal concerns, a state constitutional drafter should also recognize
that many tasks are a sole domain of state authority, including the licensure of
virtually all professions and most occupations, and the governance of family law
and decedents’ estates, criminal law, as well as many other legal and interper-
sonal relationships. Thus, the state constitutional drafter should have some
awareness of the coverage of state law, as well as of the circumstance that it is
the state’s judiciary that applies and develops the common law of the state.

It is hoped that the notes that follow will be useful both to new drafters
and to experienced ones, and that they will also be helpful in providing some
insights into the relationship between drafters and their policy guides, whether
members of conventions, commissions, and others who must undertake the
task of turning policy directions into clear, effective, and perhaps even inspired
constitutional language.
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Chapter 2

The State Constitution

Form and Function®

Much of the discussion relating to the improvement of state constitutional
documents has worn a somewhat utopian cast. The effort is frequently pictured
by some of the more idealistic civic groups, as well as by some of the more
visionary newspapers, as one of achieving something that comes close to an
“ideal” state charter. It is the thesis of this chapter that this aim overshoots the
mark, and that in state constitution-making we must be content with some-
thing less than the Platonic ideal; we must aim rather for a constitutional doc-
ument that is designed to enable the state to carry on its work of government
today and in the foreseeable future with efficiency and economy and with ade-
quate powers to undertake its tasks. That is not to say that a state constitution
should be so narrowly concerned with the state’s immediate problems as to turn
it effectively into a prescriptive code of laws for their solutions; rather, the state
constitution should be an instrument of government that, like any good instru-
ment or tool, is suited to the performance of many tasks and not just the
immediate task at hand. Viewed in that light, we are likely to discover that a
flexible and adaptable instrument that helps us in the solution of today’s prob-
lems is likely to be effective, with only minor modifications, in managing
tomorrow’s tasks as well. It is precisely the broad and flexible charters of an ear-
lier day that are still useful in today’s circumstances, and it is the charters of the
late nineteenth century that were too closely concerned with the solutions of

*This chapter is an updated and revised version of Frank P. Grad, The State Constitution:
Its Function and Form for Our Time, 54 Va. L. Rev. 928 (1968). Material from that article is used
here with permission.



8 The State Constitution

many narrowly specific and immediate problems that have become obsolete
and that interfere with contemporary solutions because of their mass of detail
and resulting rigidity.

It is common to refer to a state constitution as an instrument of government,
and it has been so characterized here. An instrument is a tool. The suitability and
adaptability of a tool can only be gauged in the relationship to its set task. Thus,
before we may sensibly explore the proper function and form of state constitutions
for our time it is necessary to review briefly the continually changing tasks of gov-
ernment in our states. As Alice M. Rivlin has pointed out, the role of the states in
relation to the federal government is an ever-changing, moving pi(:'cure.2

THE CHANGING ROLE OF THE STATES

Because the role of state governments in our federal system has been continu-
ally changing and evolving, the state constitutions (by contrast to the federal
constitution), as enabling tools for the accomplishment of state and local gov-
ernmental functions, paint at least a partial picture of this evolution. The
American state constitutions have been described as a “mine of instruction for
the natural history of democratic communities.”® The suitability of state gov-
ernment to respond to the ever-changing responsibilities and opportunities s,
in large part, guided by the state constitution.

State constitutions are closer and more accessible to the people and the gov-
ernment than the federal constitution. They have been changed to reflect (and
sometimes in anticipation of ) social, economic, demographic, political, and tech-
nological developments over time. One of the great strengths of state government
and constitutions is that they have been able to adapt themselves to the many
changes in society, and that at the same time state constitutional government, in
spite of all these changes, has remained largely unchanged at its core. As a conse-
quence, the content of state constitutions has remained remarkably unchanged
for over two centuries. Thus, state constitutions as tools for state governments
utilize not only contemporary insights but also the wisdom dating back to the
eighteenth-century Age of Reason, as reflected by the drafters who preceded us.

While the form of state constitutions has not changed significantly in the
last several generations, the function of states has changed considerably. The
term “function” is here being used rather broadly, accepting the notion that all
of the states’ governmental activities are done in compliance with, in pursuance
of, but most certainly not in contravention of, the state constitution. There has
been a major accretion of new governmental functions, both federal and state,
that has created new issues under the state constitution, or that, at the very
least, has raised some old and recurring questions in new contexts. Both social
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and technological, as well as economic, changes have in some instances altered
the nature of the tasks for states and in many instances have rendered them
more complex. This evolving process will continue into the future.

To give just one example of newly expanding state responsibilities (which
does not necessarily have to be dealt with in a state constitution), while the states
had some early involvement in regulating certain aspects of nuclear power
plants, and most certainly in regulating the power grid that in large measure de-
pended on such power plants, now in addition to governmental concerns with
the technological safety of nuclear power, both federal and state governments
are increasingly concerned with the safety of nuclear power plants, in light of the
opportunities for major sabotage and terrorism that they may present. From
early on, the regulation of nuclear power has been an area of federal/state inter-
action,* with the regulation of nuclear safety predominantly, if not preemptively,
a federal power,5 but other aspects of the regulation of such plants were largely
left to state authority. There is little question that then and now the police
power imposes major obligations on state government, and the state constitu-
tion enters into the picture insofar as it may authorize or inhibit action by dif-
ferent branches of state government in particular circumstances. The disposal of
nuclear waste clearly requires federal and state joint coopf:ration.6

Focusing on more conventional governmental issues, the one-person-one-
vote rule has become fully applicable to federal, state and local elections.” The
effect of this change on state constitutional development was rather direct, as
observed by James Henretta:

[S]tate legislatures have once again become relatively democratic and
representative bodies as a result of the reapportionment revolution
begun in 1962 by Baker v. Carr. Not accidentally, that decision
spurred a wave of constitutional revision. No fewer than thirteen
states revised their basic charters between 1963 and 1976, reviving at
least in part, the tradition of activist popular sovercf:ignty.8

Since then, however, a new issue has arisen, seeking to make government
more reflective of citizen sentiment. The issue of term limits has been addressed
in some state constitutions, challenging established incumbents and raising the
question of the desirability of retaining experience. This new approach elimi-
nates overly long tenure in certain elected positions in response to the claims of
younger delegates, replacing it with new blood and assertedly more youthful
courage in governmental undertakings.9 The Supreme Court, having held a fed-
eral term limit law unconstitutional,'® continues to leave this matter entirely to
state courts and electorates to decide for state and local offices. This is an ap-
propriate area for state experimentation, in spite of its occasional painfulness
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both for incumbents and for voters who assert that if they want an incumbent to
stay another term, it ought to be their choice and not a choice that has been con-
stitutionally denied.

Other governmental issues that have come to the fore, affecting both state
and national government, are the recurring issues of reapportionment and redis-
tricting, growing to some extent out of the lack of resolution of the gerryman-
dering problem in the one-person-one-vote decisions. A cleverly gerrymandered
district may defeat the purposes of fair representation, though it neatly meets the
one-person-one-vote requirement.11 Good government idealists had hoped that
a fairly apportioned state legislature would be in a position to redistrict both state
and federal electoral districts evenhandedly. This hope has not been fulfilled, and
in many states fair districting remains one of the major future agenda items.!?

Another open issue is one that seems simple to resolve but has shown itself
to be more difficult than we had ever imagined, as demonstrated by the Presi-
dential election of 2000. Whether the federal government may exercise pre-
emptive jurisdiction over the minutiae of the conduct of elections for federal
offices conducted by the states, as for the Electoral College, or whether the
matter is purely an issue for the state constitutions and state law seemed to have
been disposed of in Bush v. Gore though it was hardly resolved.!? State consti-
tutional drafters must be aware of the United States Supreme Court’s concerns
about state constitutions in Bush v. Gore.

The issue of the regulation of campaign funding and political contribu-
tions has seen partial federal-level closure.* There is a wide open area for state
electoral reforms, whether statutory or constitutional, to prevent the state po-
litical process from being swept away in unregulated floods of soft money, open
to corruption because of the difficulty of agreeing on sound controls. State con-
stitutions should be a repository for good governmental principles. The issue of
campaign contributions is not likely to be submerged and will require either
constitutional resolution or else it may require both the legislature and the ju-
diciary to address the issue of political campaign finance. In that context, the
issue of judicial campaign contributions to elective judicial campaigns under
current state constitutional arrangements has received recent attention.”

Medicare and Medicaid legislation was enacted in 1965, and the increas-
ing cost of patient care has resulted in very widespread and major state bud-
getary problems resulting from the unexpected and untoward rise in medical
and patient care costs. Medicaid shortfalls are not directly a state constitutional
issue, but they are now a major concern of state business, and budgetary and
taxation constraints are indeed constitutional constraints. The tax-limitation
movement, utilizing the state constitutions to limit the legislative branch as to
the amounts, and processes for adoption, of state and local taxes has had a
major impact on state constitutional restrictions in the area of revenue raising.
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Other public health matters have increasingly raised issues of the protec-
tions of privacy and due process under state bills of rights. The Supreme Court
abortion decision, Roe v. Wade'® (which recognized a constitutional due
process right of privacy and liberty giving women the choice to terminate a
pregnancy or to have it come to term) had consequences not only for due
process and privacy law but also for state budgets. On the budgetary side, fed-
eral cases and federal law left it to the individual states whether they would pay
for abortions out of their public health or Medicaid budget.17 Decisions have
differed from state to state since the Supreme Court left the issue to individual
state determination.'® Later federal abortion cases, while not denying women
the right to elect abortion, have nonetheless placed certain limitations or con-
ditions on that right, such as requiring parental or judicial consent when a
woman who is not of full age decides to have an abortion. As with the funding
cases, such issues have been decided differently in some states under state con-
stitutional privacy provisions.!? Just as in the search and seizure area, since Mr.
Chief Justice Warren and the Warren Court are no longer with us, and since in
many states privacy protections exceed federal protections, this part of abortion
law has become a matter of almost exclusive state law determination. The same
is true with other privacy and equality issues, such as physician-assisted suicide
and single-gender marriages.

The 1990s, well toward the end of the twentieth century, were times of
unusual prosperity, and unusually high personal income led to a state fiscal
prosperity unknown and unusual for a long time. This prosperity and the pro-
tusion of funds available to state governments led to a greater budget generos-
ity as well as to tax cuts. Then, as a result of the unexpected economic reversals
at the end of the century, the states faced a very unusual change of the situation
from budgetary windfalls to budgetary shortfalls. While some states had been
cautious and used some surpluses to increase their “rainy day funds,” the sur-
pluses and the rainy day funds had come close to the vanishing point and states
again found themselves in a situation of penury.21 In some states, particularly
Western states, the years of plenty had also encouraged popular initiatives au-
thorizing budgetary allocations, authorizing legislation to spend the fiscal sur-
pluses in a variety of uncoordinated ways, and authorizing new programs and
tax rebates. This contribution to the new penury has not escaped public atten-
tion, and may encourage some constitutional limitations or regulations of the
initiative process.22 It should be noted in this context that the U.S. Supreme
Court has increasingly broadened the sweep of state immunities under the
Eleventh Amendment. Perhaps it might be suggested that the greater protec-
tion of states’ Eleventh Amendment immunities ought to give rise to a renewed
and greater sense of state responsibility with states now somewhat more free
of federal court sup«f:rvision.23
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THE IMPACT OF THE CHANGING ROLE OF THE STATE
ON THE MAKING OF STATE CONSTITUTIONS

The changes in the distribution of powers among federal, state, and local gov-
ernment and the considerable devolution of federal authority coupled with the
increase in the functions of state government have implications for state con-
stitutions and state constitution-making that cannot be overestimated. The
least we may demand of our state constitutions is that they interpose no obsta-
cle to the necessary exercise of state powers in response to state residents’ real
needs and active demands for service. A constitution that meets these needs
and demands must be an instrument of government that will enable the state to
play its part not only in the traditional activities of state government, but also
in accepting and advancing the new functions, be they service or regulatory
functions, that grow out of the increasingly close partnership between state and
federal governments.

Any review of the adequacy of a state’s constitution must begin, therefore,
not by comparing the state’s present constitution with the more recently
adopted charter of another state or with the provisions of some “model” draft,
but rather by systematically examining the entire machinery and operation of
the state’s government.24 Such an examination is necessary to determine, first,
whether the state’s government is adequate to meet the new and contemporary
demands made upon it; second, whether provisions of the existing state consti-
tution interpose obstacles to, or in some manner inhibit, the proper function-
ing of state government; and third, whether, absent such constitutional
obstacles or inhibitions to proper performance of government functions, the
improvement of the state’s governmental machinery and its operation requires
improvement by constitutional revision or change, rather than by some possi-
bly less difficult or costly method.

Since effective state constitutional change requires a detailed substantive
examination of how the state’s business of government may best be structured
in the light of the functions it must fulfill and the needs it must serve, the state
constitution-maker must first determine the precise nature of such needs and
functions. One cannot gauge the effectiveness of the tool unless one first de-
termines the size and scope of the task at hand. Following the evaluation of the
task and the examination of the appropriate governmental structure, the con-
stitution maker must proceed to the more technical, drafting-oriented consid-
erations regarding the contextual form of the constitutional document, which
form the major content of this chapter.

Before we address ourselves to technical matters of state constitutional con-
tent and form, it may be important to draw attention to a variable that is fre-
quently overlooked. Discussions of state constitutional reform and of the changed
role of state government in the federal system frequently treat the fifty states
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as though they were virtually interchangeable entities. They are not. The govern-
mental concerns of the state of Nevada are unlikely to reach the complexity, di-
versity, and dimension of those of New York; the concerns of Virginia are likely
to be significantly different, in many respects, from those of Rhode Island. States
differ, not only in size, urban or rural characteristics, or the composition of the
population, but also with respect to their relative political complexity.25
Although the states are not fungibles, a look at the fifty state constitutions
might almost convince one to the contrary. The states have often been referred
to as laboratories of government, providing an opportunity for experimentation
with different forms of government and with different administrative structures.
In fact, this has not happened to any considerable extent. In spite of their enor-
mous diversity, it is probably safe to say that the similarities between govern-
mental structure in different states are considerably greater than their
differences. Regardless of population, all of the states but Nebraska have bicam-
eral legislatures, and almost all of the states, whether they cover huge areas, like
California, Texas, or New York, or whether they are as minuscule as Rhode Is-
land, are subdivided into counties or similar territorial divisions. The number
of counties, generally speaking, bears no relationship to the size of the state. Nor
does the size of the legislature bear any particular relation to the size of the
states; New Hampshire, one of our less populous states, has the largest legisla-
ture of any. A study of state constitutions conveys the impression, largely born
out in practice, that the legislative, executive, and judicial establishments of the
several states are not basically dissimilar, whatever minor structural differences
between them there may be. This is unfortunate because smaller states simply
do not share the larger states’ need for elaborate governmental structure. The
smaller states’ virtual duplication of the larger states’ form of government can
only result in dilution of their quality, because the smaller states often have nei-
ther the resources nor the manpower reserves (including persons with highly
technical or scientific qualifications, or expertise) to compete with the larger
states on any realistic level. The state constitution of the state of Rhode Island
should show considerably greater differences from that of New York or Penn-
sylvania than it does. There is no ideal/ state constitution but simply the best con-
stitution for any one state at any given period of time. Model state constitution
drafting must necessarily try to hit an acceptable average for all of the states, and
must limit itself to sage pronouncements in the commentary that of course a
model is not an ideal, but needs to be adapted to particular local situations.?®
Against the background of the individual state differences and the chang-
ing role of the states, individually and collectively, in the evolving state-federal
relationship, it is clear that no static ideal of state constitutional form can be pre-
scribed. The most that can be done is the enumeration of approaches, attitudes,
and criteria that should be applied in developing a state constitution in its pecu-
liar place and time. Past experience in state constitution drafting, amassed over
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more than two centuries, enables us to attempt the formulation of such a set of
standards or criteria which, if fairly applied, is likely to result in a sound consti-
tutional product, suitable for its time and situation, and likely to remain so for a
generation or two.

THE CONTENT OF STATE CONSTITUTIONS— T'HE NEED
FOR CRITERIA OF INCLUSION AND EXCLUSION

The generally articulated wisdom has been that a state constitution should be
brief and should limit itself to “fundamentals,” avoiding all “legislative” mat-
ter. Little progress has been made, however, toward developing more definite
guides to help the constitution maker in drawing the distinction. Unless the
constitution maker is to be content with the notion that “fundamental matter”
is matter that he or she wishes to include, and “legislative matter” is a term of
opprobrium to stigmatize everything he or she wishes to keep out,”” more spe-
cific criteria are required to aid in determining what matter is appropriate and
what is inappropriate for inclusion in the state constitution.

There are some, in fact, to whom the words fundamental and legislative do
seem to furnish a sufficient distinction, or who would rely heavily on the Con-
stitution of the United States to make their point for them. Professor Munro,
for example, commented in a much cited 1935 article:

A state constitution should confine itself to fundamentals. This of course
begs a question as to what one means by “fundamentals.” True
enough, it is hard to define, but everybody knows what it means. Or,
if any one does not, he need only read the Constitution of the United
States to acquaint himself with an organic document which comes
measurably near fulfilling the requirement.?®

It may be questioned, however, how far the federal constitution, creating a na-
tional government of delegated and limited powers, can serve as a satisfactory
model for the preparation of a constitution for a stafe government of plenary,
inherent powers. The view that the national constitution furnishes an adequate
guide, however, continues to receive some support.?’

Emphasis on the inclusion of “fundamentals” and on the exclusion of “leg-
islative” matter continues to the present. Discussion of state constitutions was
stimulated from the late thirties to the early fifties by a major flurry of state
constitutional convention activity. Exhortations to conventions to concentrate
on “fundamental” matters were commonplace. In New Jersey, the first pam-
phlet prepared for 1947 constitutional convention use under the auspices of a
preparatory committee, entitled What Should a Constitution Contain?, presents
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a restatement of the “fundamental”/ “statutory”30 distinction, giving examples of
each variety. Similar exhortations to limit constitutional matter to “fundamen-
tals” were addressed to the Hawaiian3! and the Alaskan? conventions, and to
the 1961 convention in 1\/Iichigan,33 and will most probably appear in the pub-
lished proceedings of any future state constitutional convention.>* All the
sources reviewed that lay stress on the “fundamental”/“legislative” distinction
appear to share a number of underlying assumptions: (1) that, although there
may be an intermediate area of doubt, there is, on the one hand, a set of con-
stitutional provisions that is clearly fundamental or basic, and on the other, a
set that is clearly more appropriate for legislation; (2) that the terms “funda-
mental” and “legislative” have more or less readily ascertainable and applicable
content unaffected by time or place; (3) that a brief constitution, one that is
limited to “fundamental” matters, is better than a long constitution that con-
tains “legislative” detail.

These assumptions are only partly true, and a consideration of the prob-
lems and criteria of constitutional inclusion and exclusion must concern itself
with a balancing of the purposes of the constitution and the needs of govern-
ment, rather than with an attempt to supply a fixed meaning for the valuative
terms “fundamental” and “legislative.” Although there is a more or less agreed
on “core” area of constitutional content, criteria of inclusion and exclusion must
take account of the needs of government as conditioned by time and place.
Constitutional brevity may generally be of advantage to state government, but
it is only one of several values to be achieved, and not necessarily the most im-
portant one. To put the last point differently, the best state constitutions are
usually brief—but they are not the best bdecause they are brief, but
because they best meet the needs of state government.

SoME EsSENTIAL CONSIDERATIONS IN THE
DEVELOPMENT OF CRITERIA

What subjects are appropriate for constitutional treatment, how they are to
be treated, and what kind of detail is appropriate? First, one must include cer-
tain “core” subjects that common experience and tradition support as basic for
the proper functioning of state government, and second, one must—depending
on the particular circumstances in a state at a given time—necessarily include
other matters deemed so important to that particular state as to call for consti-
tutional treatment.

This brings us to a consideration of the significance of treating a subject
in the state constitution rather than leaving it to be dealt with by ordinary
law. Constitutionalization of a subject places it beyond change by normal
law-making processes, and places it at the highest level of the legal authority
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of the state. Self-evident as they may seem, the two effects of constitutional,
rather than for instance, statutory, treatment of a subject bring with them a
large array of consequences. The development of criteria for inclusion and ex-
clusion thus becomes mainly an endeavor of weighing these consequences in
particular contexts.

The twin effects of constitutional treatment have consequences that, de-
pending on the circumstances, may be considered beneficial or harmful. The
enduring quality of a provision of the state constitution may protect a desirable
policy from frivolous changes by the legislature, or it may delay or prevent the
change to a new and better policy from one embedded in the constitution
which is no longer responsive to current needs. The fact that a constitutional
provision stands at the pinnacle of the state’s legal authority may protect a
major interest of the people against encroachment by any branch of govern-
ment, or it may nullify inconsistent laws or other governmental acts, regardless
of their intrinsic merit and regardless of the fact that changed circumstances
may have given them a higher importance in a changed scheme of values. Of
course, the beneficial consequences are usually intended, whereas the harmful
ones are, more often than not unintended, the result of changed circumstances.
Inflexibility in the face of changed circumstances results in constitutional obso-
lescence and diminished power to act responsibly on the part of government
organs. These factors in turn breed constitutional instability as a consequence
of the need for frequent amendment.> In the light of these various possible
consequences, the decision as to inclusion or exclusion of particular subjects in
the constitution becomes a matter of weighing the advantages against the
potential costs of inclusion.

CoNSTITUTIONAL CORE AREAS

Although weighing the advantages against the costs of inclusion is appropriate
with respect to all parts of state constitutions, there are a number of core con-
stitutional areas as to which, in effect, a common judgment has been made that
their inclusion is so necessary to the proper functioning of state government as
to outweigh the possible disadvantages.

There is considerable agreement on the core provisions a state constitution
is to contain. The celebrated nineteenth-century constitutional authority,
Thomas Cooley identified five “basic elements of the constitutional pattern,”
as follows:

I.  We are to expect a general framework of government to be

designed . . .
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II.  Generally the qualifications for the right of suffrage will be
declared . . .

III.  The wusual checks and balances of republican govern-
ment . . . will be retained. The most important of these are the
separate departments for the exercise of legislative, executive,
and judicial power. . . .

IV.  Local self-government having always been a part of the English
and American systems, we shall look for its recognition in any
such instrument. . . .

V. We shall also expect a declaration of rights for the protection of
individuals and minorities.>®

Cooley’s first and third categories may be viewed as aspects of a more gen-
eral category, for we may include the establishment of “separate departments
for the exercise of legislative, executive and judicial power” in the “general
framework of government.” Cooley recognizes expressly, as some other writers
do not, that these categories do not adequately define what are “fundamentals,”
for within the basic categories enumerated there may be provisions that are
“non-fundamental” and minute in detail in order to “meet particular cases.”’

Other writers have provided slightly different basic constitutional cate-
gories. A mid-twentieth century commentator, W. Brooke Graves, finds four
essential categories: a bill of rights, the framework of government, an enumer-
ation or other statement of the powers of government, and provisions for
amendment.® Other categories, such as provision for the fiscal management of
the state and its localities,> and powers of local government or home rule have
sometimes been suggested as core content. There is no question that constitu-
tional protection of home rule may be warranted in a state where the concerns
of the populous cities have not fared well in the legislature. While the contents
of most existing American state constitutions can hardly be used as a reliable
guide, the recurrence of certain particular essential categories (quite apart from
the degree of detail that may be expended on any one such category) indicates
a common level of expectations that ought to be weighed, if not followed.
Thus, although the suggestion has sometimes been made that a state constitu-
tion could operate with but two basic articles—an article to establish a legisla-
ture to make all needful laws and to create machinery for their execution, and
a bill of rights to protect the citizen against excesses of lawmaking or govern-
ment—other considerations, including traditional reliance on separation of
powers, compel greater elaboration. Without exception, current state consti-
tutions contain a bill of rights, provisions on election and suffrage, provisions
on the framework of government, including the establishment of the legisla-
tive, executive and judicial departments, public finance, and provisions for
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amendment. Thus, while there may be some difference in emphasis, there is no
serious disagreement on the basic areas to be covered by state constitutions, or
by any constitution, for that matter.

Factors WEIGHING IN FAVOR OF
CONSTITUTIONAL INCLUSION

In considering the content of constitutional core provisions we dealt with areas
of governmental concern that are considered so important and enduring that
their inclusion in the state constitution is necessary even at the price of placing
the area beyond change by normal lawmaking processes and at the highest level
of state legal authority. Putting aside until later the reckoning of the cost of in-
cluding a subject in the constitution, we are now concerned with various factors
that may argue in favor of such inclusion.

The first judgment that needs to be made before a particular provision may
qualify for inclusion is whether it has the qualities to be given this enduring and
controlling position. Responding to this question depends on many factors of
time and place. Major factors are popular demand or pressure; the significance
of the provision for effective government; the particular ecological, geographi-
cal, or historical factors operative in the state; and the availability and adequacy
of means other than inclusion in the constitution to achieve the desired end.

In respect to the weight of popular pressure, it must not be forgotten—in
spite of the fact that we are here concerned with technical aspects of constitu-
tion making—that a commission or convention is a political body, the process
of amendment and revision a political process (whether with or without con-
vention), and a constitution a political document.* Consequently, pressure
groups must be admitted to have a role in constitution mzlking.41 Pressure
group activity may be stirred to support sound proposals; it may signal a strong
popular sentiment, which is a factor to be weighed. If the interest reflected is
sufficiently important and sufficiently broad and permanent, and is expressed
in such a way as not to interfere with the reasonable aspirations of other groups
and with the proper function of government, then the interest deserves serious
attention.*? It must be said, however, that more is necessary to warrant inclu-
sion than a mere demonstration of pressures, and that the satisfaction of some
other value ought to be required to convince the constitution maker that the
particular proposal that has a popular demand behind it is of sufficiently en-
during and important character to argue for its inclusion in the state constitu-
tion. The problem here is likely to be greater in the case of special privileges
protected in existing constitutions, for special interest groups are not likely to
surrender constitutionally protected advantages without a fight. However “leg-
islative” and “nonfundamental” the matter may be, a veteran’s preference for
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civil service employment, or the constitutional protection of pension rights,43
or the constitutional status of certain offices arguably no longer essential,* are
not likely to be easily dislodged.

One value that may weigh heavily in favor of inclusion is the significance
of the provision for effective government. This factor may support the inclu-
sion of certain noncore subjects identified with current notions of good gov-
ernment, and enlisting in their support a substantial consensus of informed
opinion. These subjects, though not constitutional core content, are matters of
comparable concern in a considerable number of states. So, for instance, many
constitutions cover the subjects of fiscal matters, including matters related to
taxation and local and state tax and debt limits, and the regulation of civil ser-
vice. While all of these subjects could be dealt with by ordinary legislation,
without special constitutional authorization or limitation, inclusion of these
subjects reflects an enduring concern with recurring issues of government, and
an attempt to resolve them in a more permanent fashion. Even if such attempts
are not always wholly successful, constitutional protection of a merit system
may be warranted in a state traditionally devoted to the spoils system; and the
same may be true of constitutional establishment of the executive budget and
of satisfactory appropriations procedures. Including a subject area in the con-
stitution then advances that area as one that should have permanence and is of
significant importance by having been treated in the constitution.

What is considered a significant provision for effective government, nec-
essary for inclusion, is of course in large measure a reflection of the times. New
constitutions written in the second half of the nineteenth century, at the height
of the distrust of the legislature, contained numerous restrictions on that body,
some of which may have been considered desirable steps toward effective gov-
ernment in their time.* The relative spareness of early state constitutions and
of the more recently drafted ones indicates greater confidence in the legislature
and in the workings of the representative process generally. The inclusion of
“self—executing”46
rather than legislative implementation in particular areas such as reapportion-

and detailed provisions with reliance on court enforcement

ment,*’ voter registration, home rule, or civil service is a response, sometimes
warranted, to adverse legislative attitudes displayed in the past.

Other factors weighing in favor of the inclusion of particular provisions
may be closely tied to particular regions and states by reason of their geographic
location or natural endowment, or by reason of particular local traditions or po-
litical configuration. Examples of such constitutional subject matter are fur-
nished by the extensive constitutional regulation of natural resources in
Alaska,*® where no constitution could have been adopted without the inclusion
of protections of fishing and hunting rights deemed vital by the people, who
saw their future dependent on adequate safeguards in this area. A similar con-
sideration—as well as pressure from the federal government—compelled the



20 The State Constitution

inclusion of the article on Hawaiian Home Lands (dealing with use of certain
lands for the benefit of the original Hawaiians) in the constitution of the new
state of Hawaii.*’ Considerations of this nature are not restricted in their oper-
ation to new constitutions for new states, however. In a 1950s proposed revi-
sion of the Louisiana Constitution, which would have reduced that document
to one-seventh of its length, the revisers still found it necessary to retain fairly
detailed provisions concerning the regulation and maintenance of levees.”

Although the discussion of factors in favor of inclusion has thus far em-
phasized the requirement that a proposal must be of sufficient importance (as
that term has been described) to warrant constitutional status, the second major
requirement, namely that it have an enduring quality, must also be kept in
mind. A provision will meet this requirement if it will not be rendered obsoles-
cent by foreseeable social and technological changes. The consideration of the
consequences of inflexibility of constitutional provisions (presented in the later
discussion of factors weighing against inclusion) is therefore also relevant in
this context.

A third important consideration in determining constitutional inclusion
is the availability and adequacy of other means to achieve the desired end. Un-
less there is reason to believe that the legislature will give active encouragement
to the perpetration of crimes, there is no reason to specify crimes or fix their
punishment by way of the constitution, because ordinary legislation provides an
entirely satisfactory alternative. So, too, the regulation of (:orporaltions,5 Lof
banks and banking practices,52 of railroads,”® and of canal compzmif:s54 are not
matters as to which inclusion in the constitution offers any present-day advan-
tage over inclusion in ordinary legislation, whatever distrust may once have
prompted such constitutional provisions. A provision should not, of course, be
included in the constitution if the same result can be achieved by including it in
ordinary legislation or by leaving it to be worked out by the executive or by the
courts. Obviously, there is no need to create a new executive or administrative
agency by constitutional amendment, if such an agency can be created, and
made much more responsive to changing needs, by legislation or by regula-
tion.>® There is likewise no need to raise a rule of construction (such as the rule
that all constitutional provisions shall be treated as mandatory unless expressly
declared to be directory) to a constitutional principle, particularly when the rule
enunciated would be applied by the courts, absent other considerations, with-
out such a constitutional presumption.5 6

On the other hand, in situations where the aim can only be achieved by
constitutional amendment, that fact may argue strongly in favor of its inclu-
sion. This is most clearly the case when an urgently needed and strongly sup-
ported piece of legislation is voided by the courts. Depending on the reasons
for the court’s determination, constitutional amendment may be the only route
that gives promise of success within a reasonable time, or it may even be the
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only possible route. The latter was the case when an early workers’ compensa-
tion law was invalidated in New York.>” As read by the highest state court, the
constitution itself stood in the way of the adoption of such a law, because the
constitution required a jury trial in the cases in which the compensation system
would have substituted different procedures, and because, in the court’s opin-
ion, the compensation law ran contrary to due process as class legislation and
violated the constitutional protection against the abrogation of the action for
wrongful death and against any limitation of recovery in such cases. Under a
holding such as this, no amendment of the law to satisfy the court’s constitu-
tional objections was possible, and the remedy could only be supplied by a
change in the constitution itself. As is often the case when an amendment is re-
quired, the need for the inclusion of the workers’ compensation amendment
arose, at least in part, out of the presence of provisions of an earlier time,
namely the constitutional prohibition of limitations on recoveries for wrongful
death,’® which in turn had been adopted following the legislative establishment
of such limits during the growth of the railroads. The prohibition of limitations
on such tort recoveries, in the abstract, was no more a constitutional principle
of government than the special authorization of workers’ compensation; the
functional nature of such provisions designed to meet a specific need in turn
often breeds need for further amendment.

A more recent example of state constitutional amendment as the only so-
lution to a perceived problem occurred in the same-sex marriage controversy in
Hawaii. There, rather than in New York where the amendment was needed to
authorize legislation, the amendment was utilized to block, or overrule, the ef-
fect of a 1993 decision by the state supreme court requiring the issuance of
marriage licenses to same-sex couples.59 In 1998 the Hawaii voters adopted
Article I, Section 23 of the Hawaii Constitution: “The Legislature shall have
the power to resolve marriage to opposite-sex couples.”

The decision as to whether a particular problem demands constitutional
change or is amenable to legislative or other remedies also depends, to some ex-
tent, on whether we deal with the drafting of a new constitution, especially one
for a new state, or with the revision or amendment of an existing constitution
of an established state. The difference is apparently due to the enduring char-
acter of state constitutions, which is shared by its “legislative” provisions,
whether useful or useless, as well as by its core provisions. The presence of lim-
iting provisions in an existing state constitution, or the presence of provisions
that may give rise to restrictions in consequence of negative implication, may
require constitutional change as the only possible solution to a problem,
whereas, in a state with a “clean slate,” it could be resolved by other, less oner-
ous means. An example is the inclusion of a provision on gambling and games
of chance in the New Jersey, and other states’ constitutions; it is unlikely that

a new state would find it necessary to regulate this matter in its constitution,®!
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but an established state like New Jersey with a long and contentious history of
constitutional provisions on the subject, might have difficulty in revising its
constitution without reflecting the problem in the document.®? An existing
state that has operated with a constitutional debt limit for years will usually find
it difficult to abandon this device, even in the course of a general revision,® and
will have to resort to constitutional amendment if it wishes to finance a neces-
sary project that would exceed that limit. While it might be a better policy for
the future to abolish the debt limit altogether, the usual course will be to leave
the debt limit intact, and as a matter of promptness and political expediency in
exceptional circumstances, to authorize the financing of the project “outside”
the debt limit through often dubious means.

The difficulty of making decisions on inclusion or exclusion in the case of
a long-established state is compounded by the fact that such a state carries the
burden of its past constitutional history. Some of this history may be embodied
in judicial decisions reflecting particular attitudes, and much of it may be re-
flected in obsolete provisions of the constitution itself, in provisions reflecting
the concerns of an earlier age. Many provisions that cause difficulties are of this
kind, such as the many restrictions on fiscal and spending powers growing out
of the panic of 1837, following the rapid expansion of railroad and canal com-
panies with the aid of public credit or support.64 So, too, detailed corporate
regulations in many of our state constitutions persist, bearing witness to the
impact of the Dartmouth College65 case, long after the case itself has ceased to
have any operative legal signiﬁcance.é6

It is easier to keep the subject matter of constitutional provisions confined
to the accepted core area in developing a new constitution for a new state than
to eliminate even clearly extraneous matter from the constitution in the course
of revision. Special interests aside, a further reason, it seems, is that the inclu-
sion of any matter—whether originally based on sound reason or ill-advised—
in a state constitution in and of itself raises it to a higher level, by putting it
beyond the power of the legislature and giving rise to fixed expectations on the
part of its proponents. Matter that either is no longer of constitutional impor-
tance—or that never was—thus obtains a privileged status, enlisting in its sup-
port not only those who have a special or vested interest in it, but also of the
considerable number of persons who distrust all constitutional change, suspi-
cious of all tinkering with the established system. There may thus be a sub-
stantial popular consensus in favor of the retention of useless matter, either
because of lack of information, or misinformation, on the number of useless or
restrictive provisions in the existing constitution, or because of support for the
constitutional document regardless of its contents merely because it is the state
constitution.®” Often, too, useless provisions are retained out of timidity. This
may happen when the inclusion of a provision was first prompted by real
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necessity, such as to undo an adverse judicial decision, but where the necessity
has long passed. The adoption of amendments authorizing state workers’ com-
pensation legislation following the New York decision holding such a law un-
constitutional is in point. These rather narrowly drawn amendments were
needed then, but due to the general acceptance of workers’ compensation, they
are needed no longer. Yet a substantial number of states retain these enabling
provisions largely because of the fear of what the courts might do now to work-
ers’ compensation were these provisions omitted in a general revision. On the
other hand, in Maryland’s failed 1967 state constitutional revision attempt, the
proposed removal of hortatory, nonenforceable rights provisions was used by
opponents to help defeat the revision at the polls.68

While these examples could serve to illustrate the cost of the inclusion of
provisions in the state constitution, their purpose here is a different one—
namely, to illustrate the considerable practical impact existing constitutional
provisions have on the decision whether to solve problems by way of constitu-
tional change or by way of the ordinary lawmaking processes.

In reckoning the need for the inclusion of particular matter in the consti-
tution, we must strive to encourage a balancing of the factors involved. Is the
interest sought to be protected truly a major interest, and do its relatively en-
during nature and the extent of popular consensus on it justify its inclusion?
Are there good and sufficient reasons to believe that it cannot be adequately re-
solved by legislative or other governmental measures, rather than a constitu-
tional remedy? In short, is the policy involved of such enduring importance that
we are willing to bind ourselves to it more firmly than by ordinary legislation?

FacTors WEIGHING AGAINST
CONSTITUTIONAL INCLUSION

Having considered the factors and circumstances that may argue for the inclu-
sion of a provision in the state constitution, we must now reckon the cost of
giving it this enduring and controlling position.

Because of the enduring quality of constitutional provisions, and because
of the considerably greater difficulty in amending a constitution than in chang-
ing other law, constitutional regulation of a subject is less flexible, and the
greater the specificity of the regulation, the more inflexible it becomes. “A
Constitution that embodies a series of what are essentially legislative enact-
ments inevitably reduces the elasticity of government, rendering it less capable
of adaptation to unforeseeable changes in the areas of its operation.”69

The consequence of inflexibility and the resulting loss of adaptability to
change is obsolescence. This is more readily observed in the case of what have
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been referred to above as “essentially legislative” provisions, but it may affect
the content of “fundamental” provisions as well. In either case, the inflexibility
and obsolescence of constitutional provisions will diminish the power and the
freedom of the government to deal with new situations, and will, by the same
token, decrease its responsibility for consequences it has no power to control.

When, from whatever motive, legislatures are denied power to deal
effectively with the emergent issues of the day, they are absolved of
responsibility for untoward developments. Only by enforcing re-
sponsibility, rather than by withholding power, can the people hope
for vigilant government in the public interest. As Edmund Burke
long ago remarked, “It is not from impotence we are to expect the
tasks of power."70

The resulting difficulties can, in turn, only be dealt with by constitutional
amendment. The more rigid the constitutional document, the greater the need
for frequent amendment is likely to become. Excessively frequent amendment,
or constitutional instability, creates situations where amendment breeds
amendment in a continuing vicious cycle.

The questions to be posed in considering a proposal for inclusion in the
state constitution are whether these adverse consequences are warranted by its
positive consequences, and whether the provision is so important as to justify
the invalidation of all legislative and other governmental action in conflict with
it. Some examples may help to point out the context in which these questions
may have to be considered.

The price that must sooner or later be paid for including particular subject
matter in the state constitution may be demonstrated in the case of contempo-
rary provisions with a high-minded public purpose. One of these is the provi-
sion on local home rule for cities found in a number of constitutions. Demands
for city home rule originally arose out of the malapportionment and consequent
rural domination of state legislatures,71 that is, out of a condition that could not
be effectively dealt with in the legislature itself. T'o avoid frustration of the de-
sire for city home rule by legislative inaction, constitutional home rule was, jus-
tifiably, embodied in self-executing provisions, containing detailed lists of city
home rule powers, and detailed “procedural” provisions on the manner of adop-
tion and amendment of home rule charters. Changes in our society have come
to render such enumerations of city home rule powers problematic because
enumerations of city home rule powers are apt to get in the way of metropoli-
tan regional development, which must seek to combine existing governmental
entities into larger groupings so as to facilitate planning, physical development
and services for the metropolitan region as a whole. Balancing the earlier im-
mediate needs for municipal self-government against the possibility of future
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inflexibility and diminished freedom to deal with new situations in the future,
there is no doubt that the home rule advocate of the early twentieth century
would have been willing to bear the cost. It must be questioned, however,
whether groups interested in effective government foday ought to be willing to
pay the same price, when the reckoning seems so much closer. The area of local
self-government, however, has arguably evolved into a state constitutional core
area, and therefore the remedy for overly rigid provisions is probably not
removal, but revision creating more flexible provisions.

Another example of the price to be paid for constitutional treatment of a
subject is furnished by another “good government” provision—namely, the de-
tailed “self-executing” kind of provision establishing a merit system in the civil
service of the state.”” As long as the spoils system was still the major system of
employee selection in many states, it may have been necessary to write sub-
stantial portions of the civil service law into the constitution. But doing so may
render the legislature and the civil service commission incapable of coping re-
sponsibly with new problems. A constitutional requirement, for instance, that
selection shall be on the basis of competitive examinations “as far as practica-
ble””3 compels the use of competitive examinations for the employment of per-
sonnel with the high scientific or technical competency presently needed in
some state jobs, or to attract a diverse workforce, even though such examina-
tions, though “practicable,” are hardly the best way of ascertaining competency
and diversity. In consequence, too many decisions on personnel policy have to
be made or administered by the state’s judiciary in the course of constitutional
litigation under the civil service provision. Ultimately, when their existing
home rule and civil service provisions have become so obsolete as to interfere
sharply with the powers of government to meet the changed situation, these
states will again have to resort to the constitutional amendment process. The
need for change in this area is a matter of wise consideration under the specific
circumstances of each state.

In both of the above examples, inclusion in the state constitution seemed
on balance to be warranted, at least at the time the issue was first presented. In
many of the instances that follow, a weighing of the factors ought to have re-
sulted in an opposite conclusion.

Inflexibility and its consequences are most readily and simply observable in
the instances where a constitution has sought to set specific standards for all
times, such as by fixing the governor’s or other officers’ salaries, or by setting
standards of value or coinage. In effect this constitutes an assertion that the
judgment of the convention delegates (or of other sponsors of such narrow pro-
visions) is superior to that of future legislators and will not be invalidated by
changing conditions. It is instructive to observe that one of the few instances in
which the United States Constitution might be considered inflexible and ob-
solescent is the attempt in the Seventh Amendment to fix such a permanent
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monetary standard, namely, the guarantee of the right of trial by jury in federal
courts “where the value in controversy shall exceed twenty dollars”—once a
substantial sum, but now well below the jurisdictional limits of most summary
small claims courts.

The problem of inflexibility and its consequences resulting from the con-
stitutional regulation of a subject is not restricted to any particular area of the
constitution, and it affects the contents of core areas as well as areas commonly
stigmatized as legislative. For example, in establishing the executive depart-
ment, many state constitutions retain “good government” provisions of another
age. Commonly, these constitutions, after reposing in the governor the execu-
tive power of the state, proceed to dilute that power by providing for the elec-
tion of most if not all heads of departments of state government.74 Direct
election of the governor’s cabinet undoubtedly represented “good government”
notions of Jacksonian popular democracy and distrust of a strong executive.”
With the twentieth century’s shift in the nature and complexity of the tasks of
government, the need for strong central authority in the administration of state
agencies has become apparent to many people, and such provisions in some
state constitutions have become a major obstacle to administrative reform.

In the area of the judiciary article, too, a number of specific provisions have
given rise to inflexibility and related difficulties. The constitutional creation of
separate courts rather than a unified court system has given rise to major ad-
ministrative problems for the judiciary, with some constitutional courts having
outlived their usefulness yet being maintained by the constitutional require-
ment, while other courts in the same state suffer from lengthy calendar delays
and court congestion.76 In many states, the lower judiciary, particularly the jus-
tices of the peace, were constitutional officers, with the result that the inferior
court structure could not be changed by the legislature in spite of the fact that
the complexity of even run-of-the-mill legal issues made lay judges an anom-
aly. Other administrative rigidities in the operation of the courts have been
caused by constitutional provisions depriving courts of all or a major part of
their power to make procedural rules.

Restrictions on the legislature are many and varied. It must be emphasized
that very nearly everything that may be included in a state constitution operates
as a restriction on the legislature, for both commands and prohibitions directed
to other branches of the government or even to the individual citizen will op-
erate to invalidate inconsistent legislation. The heavy sanction of invalidity of
inconsistent legislation is one measure of constitutional inflexibility and the
consequent loss of freedom to deal with new problems. In the area of fiscal
management, for instance, constitutionally fixed policies of another era now
hamper the economic development of many states.”’

While express and detailed prohibitions and limitations form a major
source of constitutional inflexibility, rigidity is fostered to the same extent by
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express and direct grants of power to the legislature. This result flows from the
nature of the state constitutional document as well as from negative implica-
tions flowing from the powers enumerated. In constitutional theory state gov-
ernment is a government of plenary powers, except as limited by the state and
federal constitutions. The state constitution is thus a document of limitation,
not of grant or delegation, and constitutional provisions purporting to grant the
legislature the power to legislate in a particular sphere are therefore useless, be-
cause the legislature already has the authority. In order to give the effect to such
special authorizations, however, courts have often given them the full effect of
negative implication, relying sometimes on the canon of construction expressio
unius est exclusio alterius (the expression of one is the exclusion of another).”®

For example, in Application of Central Airlines, Inc.”® the court held the
commissioner without power to regulate airlines, since air transportation was
not in the list used to define “transportation and transmission companies.” Had
the authors of the constitution been content to rely on the general terminology,
thereby permitting the legislature to define the terms to meet the needs of new
developments, there is no doubt that the court would have upheld the com-
missioner’s jurisdiction over airline companies.

The strictures against including “legislative” provisions in state constitu-
tions are frequently coupled with the advice to forego including “mere proce-
dural detail.” While it may be important to include directions concerning the
method by which a certain result is to be achieved in the case of constitutional
provisions intended to be self-executing, the inclusion of such detail almost in-
variably becomes in inflexible limitation on the organs of government. An ex-
press requirement that a particular procedure be followed will often be read as
a prohibition on the use of other procedures, regardless of whether such other
procedures—whether or not discovered later—are better designed to achieve
the basic purpose. For example, a Kentucky court voided an act authorizing the
use of voting machines because of a constitutional provision that voting shall be
by “secret official ballot.”8

It is in this context that the amount of detail to be included in any consti-
tutional provision ought to be considered. Not only must the factors of impor-
tance and enduring quality be weighed in respect to any provision in its
entirety, but they must be brought to bear also on its specific detail. A provision
that, taken as a whole, serves an important and enduring purpose, may never-
theless become an obsolescent limitation on effective government, even a bar-
rier to the attainment of contemporary aims, if its “procedural” detail fails to
meet contemporary needs. Because details of administration are subject to
more rapid change than major principles of government, obsolescence can be
expected to hit them more rapidly and more sharply than more general provi-
sions. Thus, the principle that there shall be no taking of property for public

purposes without just compensation endures, while a constitutional provision
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seeking to tie down the method for determining condemnation awards may be-
come a troublesome sore spo'f.81 Moreover, “procedural” provisions are usually
drafted with the existing governmental institutions in mind, and the procedure
may be entirely ill-adapted to a change of governmental machinery in response
to new conditions. One example of this type of rigidity is represented by the
numerous provisions delegating certain duties to the sheriff, an office that has
seen a great decline with the emergence of modern police o1rs(;amization.82

When constitutional inflexibility interferes with the necessities of responsi-
ble government, recourse must be had to constitutional amendment.®? In such
circumstances, it is futile to inveigh against frequency of constitutional amend-
ment, because the mass of detailed regulations, with the consequent loss of flex-
ibility and diminished freedom of the government to act, compels frequent
constitutional amendment to keep the machinery of the state operating. Con-
stant constitutional amendment, or constitutional instability, is part of the cost to
be paid for including so much in a state constitution. The cost is not inconsider-
able, for constitutional instability has a number of undesirable consequences of its
own. One of these is that the high regard in which the constitutional order is held
may be lessened if constitutional amendment is made to appear a common-
place.84 A constitution should be more than “a restricted railroad ticket, good for
this day and train only."gs A further consequence is that the amendment process
often has a cumulative or snowballing effect, as amendment seems to beget
amendment. Whenever a narrowly limiting provision is amended by adding an
exception to the limitation, the general scope of the provision is likely to become
even more narrowly limited in that the stated exception may be taken by impli-
cation to disallow other exceptions not expressly stated.®® Every detailed consti-
tution thus develops certain sore points that become the foci for veritable clusters
of constitutional amendments. One critic has aptly characterized such provisions
as “constitutional amendment breeders.”®’

The cost of regulating a subject constitutionally cannot be avoided in the
long run, but it can be reduced or delayed by thoughtful constitutional drafts-
manship. The prerequisite for such draftsmanship is an appreciation of the
problem of constitutional inflexibility and its consequences. The drafter must
then develop a preference (absent special considerations) for drafting constitu-
tional provisions in general rather than in restrictively specific language, and an
awareness of certain recurring types of situations in which the language of a
constitutional provision may contribute greatly to, if not cause, inflexibility.
Some recurring problems of this kind may be briefly referred to. Any phrasing
that readily gives rise to a negative implication ought to be avoided where this
implication is not desired; a list of any kind will tend to raise such implica-
tions—if it is a list of powers, negative implication may limit the government
to the powers expressed and no others.®®
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It might be comforting to be able to say that the drafter should avoid all
“procedural” provisions—those that set forth how a particular object is to be ac-
complished—for such provisions may be interpreted restrictively as providing
the only way in which a function may be performed and may, clearly, raise
sharp questions of inflexibility. In “self-executing” provisions, however, it is es-
sential to include enough detail to outline the manner in which the object is to
be a(:(:omplished.89 A possible way to avoid excessive inflexibility may be to au-
thorize the legislature to provide for other means to accomplish the purpose, in
addition to the method outlined in the constitution.

Another device to cut the cost of including a provision in the constitution
may be available in certain instances when the sanction of courts’ invalidation
of noncomplying action seems unnecessarily harsh. In the instance of Michi-
gan’s recall provision, for example, the Michigan Constitution provides that
the sufficiency of the grounds for a recall position shall not be judicially
reviewable—thus leaving it to be enforced by the political process.%

But while the constitutional drafter may use his or her skills to reduce con-
stitutional inflexibility by drafting provisions in such a way as to give maximum
maneuverability to the several branches of government and by providing
enough room for the application of rational principles of interpretation in the
face of changed circumstances, it must be recognized that the possibilities are
limited. While a good drafter may sometimes cut the costs of constitutional in-
clusion, he or she cannot avoid them altogether.

CONCLUSION

The basic inquiry in evaluating any proposal to include a particular subject or
provision in a state constitution should be whether the value of embodying #5is
proposal in higher law, beyond change by normal lawmaking processes, is
greater than the cost of so doing. In the balancing process necessary to reach a
final decision, the importance of the provision to the people and to the effec-
tive government of the particular state must be weighed against the cost in
terms of inflexibility, obsolescence, decreased responsibility of the government,
constitutional instability, and the nullification of inconsistent government ac-
tion. In reaching a decision, consideration should also be given to whether the
policy embodied in the proposal is one likely to endure, or whether it is likely
to suffer rapid obsolescence by reason of societal or technological changes. A
final factor to be considered is whether adequate means other than inclusion
in the constitution are available to achieve the particular objective.

It is clear that the criteria proposed will require difficult judgments of de-
gree, and the factors taken into consideration may be evenly balanced. But in
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view of the fact that all of the provisions in a state constitution operate as lim-
itations on the legislature and on the government as a whole, and in view of the
fact that the cost of including a proposal is likely to be high in the terms de-
scribed, the burden of proof concerning the need for inclusion should be
squarely on its proponent, and any doubts on the issue should be resolved
against inclusion and in favor of the freedom of government to respond to
emerging problems without constitutional limitations, express or implied.

Development and change are part of government, and even the most “fun-
damental” constitutional document, scrupulously drafted in light of these crite-
ria, will occasionally require amendment and revision. A reliable, unobstructive
method of constitutional amendment, to enable the constitution to develop in
response to changing needs, will therefore always remain a necessary part of the
core content. For our age does not share the certainties of John Locke, who in
drafting the Fundamental Constitutions of Carolina made no provision for
amendment, but provided instead that the document “and every part thereof,
shall be and remain the sacred and unalterable form and rule of government of
Carolina for ever.””!

In spite of all the cautions and dangers of inclusion of subject matter in
the state constitution, we have managed to have many good, effective, and
even elegantly drafted constitutions in the past two centuries. Like all other
forms of draftsmanship, the drafting of constitutions is both a skill and an art
of governance. With that in mind, the drafting of state constitutional provi-
sions ought not to be discouraged, but ought to be encouraged so as to achieve
the kind of knowledgeable, accurate, sparse, and if possible, elegant drafts of
which many of our forebears were capable. With care, thoughtfulness and
knowledge of avoidable pitfalls we ought to undertake the task willingly and
effectively. The cautions and guidance here provided to the constitutional
drafter should not have the effect of a paralyzing system of constraints, but
rather an enabling system of sound advice based on past experience to achieve
effective and sound government.



Chapter 3

Unique Issues in Drafting
State Constitutions

INTRODUCTION

While legislative drafting has been the subject of a considerable literature, the
drafting of constitutions or constitutional provisions has received hardly any
specific attention.! The works on legislative drafting generally ignore it, al-
though many of the lessons of legislative drafting are relevant to constitution
drafting. The few state bill drafting manuals that mention constitutional
amendment at all do so merely in the context of providing the form for the
proper introductory clause. The exceptional manual—that of Oregon—has a
chapter entitled “How to Draft Constitutional Amendments,” that refers to sev-
eral sources for comparative constitutional materials. One of its key lessons is:

Adequate background research is required in preparing a constitu-
tional amendment or revision just as in drafting a bill. Since any
change in the Oregon Constitution must be approved by the people,
correcting an error made in drafting a constitutional amendment or
revision is much more difficult than correcting an error made in draft-

ing a bill.2

This statement assumes that the drafting of constitutional provisions does
not differ appreciably from legislative drafting. Although this assumption may
be correct in many respects, the drafting of constitutional provisions presents
special problems, both substantive and formal, that require the application of
some specialized drafting techniques in their solution. “Adequate background

31
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research” is certainly essential in legislative and in constitution drafting, but its
nature and the sources used may differ significantly. On the formal side, too,
while general strictures in regard to style and arrangement in legislative draft-
ing may often be applicable to constitution drafting, the latter presents formal
problems of its own that set it apart from the drafting of statutes with their fre-
quently greater specificity and malleability. This chapter outlines briefly the
methods and some of the principal problems of state constitution drafting, with
emphasis on the ways in which it differs from legislative drafting generally.

THE PRINCIPAL PHASES AND ASPECTS
OF THE DRAFTING PROCESS

Commonly the drafter is not the authoritative arbiter or maker of the policies to
be embodied in the provisions he draws. This commonly encountered division
between the drafter’s function and the ultimate authority in matters of policy has
contributed to widespread misunderstanding of the nature of drafting itself.
It has been assumed, for example, that the drafting task is primarily a task of
English composition. The drafter is merely a scrivener, it is thought, who is en-
gaged in putting the ideas of others “into legal language.” But, as will become
evident later, this is to misjudge badly the contribution made to the develop-
ment of law by state constitutional drafters, and by drafters generally. In fact,
probably only one-tenth or even a lesser fraction of time is spent in formal com-
position, while the overwhelmingly greater portion of drafting endeavors is
commonly devoted to research and investigation to clarify and elaborate the in-
tent of the policy maker, and assisting in the determination of the best means
of achieving that intent. The drafter, in order to be effective, must normally par-
ticipate closely and as early as possible in the policy-making process. This par-
ticipation is not, of course, the same kind of participation as that of the sponsor,
and a drafter who would seek to substitute his or her judgment for that of the
policy maker on significant issues would not only run afoul of professional
ethics, but would also jeopardize his or her own effectiveness by involvement in
partisan struggles.’ The drafter’s participation in the policy-making process is
that of a researcher and expert technical consultant, who can help the policy
maker arrive at sound decisions by providing data to evaluate the effects of par-
ticular policies and by calling attention to policy alternatives, together with sup-
porting information, to aid the policy maker in weighing their relative merits.
The phases of the drafting process are neither sharply distinguishable log-
ically, nor are they strictly chronological, for each phase is likely to give rise to
new policy issues, requiring further research or additional policy consultation
with the policy maker. A division of the drafting process—which is a truly con-
tinuous one—into separate phases merely serves the aim of emphasis in discus-
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sion. For this purpose, the process of drafting constitutional provisions may be
divided as follows:

1. General background research or investigation

2. Study of the specific problem in the light of the law and experience,
including the study of related law of the same or inferior order in the
jurisdiction concerned

3. Study of comparative materials: state, national, or foreign

4. Study of consistency and interrelation of the proposal with higher
law

5. The making of policy choices: criteria for inclusion and exclusion

6. Review of methods of enforcement: the weighing of sanctions

7. Consideration of means to achieve flexibility: generality and other
devices

8. 'Writing the provision: formal aspects of constitution drafting

9. Revision of the draft*

All but the last two steps are here treated under the heading of “substantive”
phases of constitution drafting; the last two are treated as “formal” phases.
Again, the line between the two is somewhat arbitrary, because content and
form are so inextricably connected that the division of the field into “substan-
tive” and “formal” aspects is merely a device to separate the two for ease in ref-
erence, rather than an analytical description of the drafting process.

SUBSTANTIVE DRAFTING PHASES AND PROBLEMS
General Background Research or Investigation

When the function of the drafter is divided, as it normally is, from the final say
on policy,” the drafting process begins with instructions—oral or written, gen-
eral or specific—from the person or group of persons responsible for policy.
The first task is to elicit from the policy maker at the outset as much informa-
tion as possible about the nature of the problem and about the proposed solu-
tion—if, indeed, any solution is proposed at this stage—so that the drafter can
make a good start on the first draft.

Unless, as sometimes happens, the drafter is a specialist or otherwise cur-
rent and well versed in the facts and law of the area concerned, he must then
undertake to prepare to deal knowledgeably with it. Before beginning to deal
with the specific problem, the drafter must familiarize himself with the general
subject, by referring to the literature in the field, by consultation with special-
ists, or both. In the context of constitution drafting, background study imposes
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a fairly heavy burden, particularly if an entire state constitution is to be revised.
A working familiarity with the activities of state government in general, and a
rather good acquaintance with the political institutions and the problems and
operations of government in the particular state, are probably just as essential as
a thorough familiarity with the Federal Constitution and the state constitution
to be revised or amended. A good background in constitutional law—both
national and state—is a considerable asset to any drafter, and something of a
necessity to the constitutional drafter.

A constitutional drafter—particularly one involved in a major revision—
ought to be a generalist, preferably a lawyer with broad interests and, if possi-
ble, experience in the area of public and administrative law. It will save time if
he can bring much of this to the task at hand without special study, but a great
deal of it can probably be acquired in the course of conscious familiarization
with background materials, such as texts on state government and administra-
tion, books, monographs and pamphlets on particular aspects or branches of
state government, and studies and reports of public or private agencies, leg-
islative committees, study commissions, civic groups, and research institutes.
The scope and depth of background research will vary, clearly, with the prob-
lem at hand. If the problem is one of revising an entire constitution, the di-
mensions of the background study may be quite substantial and may, in fact,
engage the energies of a preparatory commission with a sizable research staff
for some time in advance of a constitutional convention. Background study re-
lated to constitution drafting will have to concern itself too with political, his-
torical, economic, and ecological factors at work in the particular state, for a
constitution is a political document and factors that affect or determine the
political pressures within the state will have to play an important part in the
selection of the policy alternative most viable in the light of the particular
state’s condition.

Study of the Specific Problem

Armed with as detailed a set of instructions from the policy sponsor as is ini-
tially possible, and with the knowledge obtained from general research and in-
vestigation or her own expertise, the drafter must undertake a detailed
exploration of the specific problem.6 In constitution drafting as in legislative
drafting, the exploration should start with an inquiry into the pertinent facts
and the existing law and experience thereunder in the jurisdiction concerned.
Three major questions to be answered are:

1. What is the applicable higher law within the framework of which

any new provision must be drafted?
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2. What is the existing state constitutional law relating to the problem,
and what data of experience—including decided cases—and other
factors are available to shed light on the problem and on the impact
of this existing law?

3. What existing subordinate law and arrangements would probably be
affected by the constitutional change?

The question of the impact of applicable higher law, is of the most vital
and continuing importance in the drafting process both initially for the ap-
praisal of pertinent existing law and, later, for the shaping of new provisions.
It is treated and explored separately below’ as an independent phase or aspect
of the drafting task. Such treatment most nearly reflects the practical emphasis
in the sound development of law that the impact of higher law frequently de-
mands. Care must be taken to assess the consequences of judicial opinions on
the requirements of federal law, constitutional and statutory, for state constitu-
tions. An important example of this was the United States Supreme Court de-
cisions finding that issues of state legislative apportionment were justiciable,
and imposing the one-person-one-vote requirement. This federal change re-
quired substantial szaze constitutional madjustment.8 Similar requirements for
revision of state constitutional election provisions grew out of the federal Vot-
ing Rights Act of 1965, and its subsequent amendments.

The second major question, involving the state of existing law, assumes
that there is a body of constitutional law in the particular state. It is unlikely
that drafters will be drafting new constitutions for new states in the foresee-
able future, so this would seem a sound assumption, even though of course the
existing constitution may not contain a relevant provision. An examination of
existing constitutional law, then, involves a consideration of the existing con-
stitutional text, if any, constitutional decisions in the field, and factual data of
relevant experience, in addition to other materials bearing on the particular area
of constitutional law involved. Such other materials would include such extrin-
sic aids to interpretation as the papers of the convention that produced the con-
stitutional provision under consideration, such as convention committee
reports, records of convention floor debates, or the customary “address to the
people” that accompanied the submission of the constitution from the conven-
tion to the people and that may contain explanations of the changes made.
Similar material may be available if the particular provision resulted from an
earlier amendment, such as studies prepared by legislative committees or study
commissions in support of the original proposal. In either event, an examina-
tion or prior constitutional language may provide a clue to the reason or pur-
pose of past changes.

In discussing materials bearing on particular areas of constitutional law,
as well as on even broader areas of new constitutional policies, pertinent sources
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include drafters’ notes, or explanatory material prepared by the constitutional
convention staff itself. Another frequently available source is the materials pre-
pared by a preparatory commission appointed to prepare for the constitutional
convention. Such materials are particularly useful in the identification and
analysis of problems that arose from earlier constitutional documents. Prepara-
tory materials are also useful in determining the specific problems the conven-
tion was asked to resolve, which may help the task of purpose interpretation.

In examining the existing situation, the constitutional drafter cannot be
limited—as the third major question indicates—to a consideration of state
constitutional law. Part of the inquiry must be directed to investigation of sub-
ordinate state laws and even sometimes of local ordinances and administra-
tive regulations that are dependent on the continuation of the existing status
of the state constitutional law, and that may be invalidated or otherwise af-
fected by a change in the constitutional order. Desirable and undesirable ef-
fects must be recognized and taken into account. A determination of how
far-reaching the effects of a proposed constitutional change may be in terms of
the necessity for major amendment or other changes in existing law may cause
modification or adaptation of the proposal so as to limit its effect, and so as to
avoid unintended invalidation or modification of existing law outside of the
proposal’s intended target area.

At this stage, in areas already covered by constitutional provisions, the
drafter must begin to ask whether the existing constitutional law is indeed in-
adequate, that is, whether the drafting of new provisions is required; and even
when the area is not already covered, must begin asking whether constitutional
change is the most appropriate and effective route to the desired objectives. It
is possible—just as in the case of legislative drafting—that the investigation of
the existing legal situation will show that no problem exists that requires state
constitutional amendment or revision, in which case nothing further needs to
be, or ought to be, done on the constitutional level.? For here another complex-
ity enters that is not present to the same extent in legislative drafting. Although
investigations of the existing state constitutional law may disclose that the
problem does not reguire constitutional amendment for its solution, but may
merely require a change in the statute, such a conclusion does not dispose of
the issue of whether a statutory or a constitutional remedy ought to be selected
as more appropriate or better designed to achieve the policy aim. A single ex-
ample may suffice. As a matter of state constitutional law, there is usually noth-
ing to prevent the adoption of city home rule on the basis of a general statutory,
rather than constitutional authorization, but the conclusion that no constitu-
tional amendment is necessary for the legislature to grant home rule is not dis-
positive of the question whether, as a matter of policy, constitutional or
legislative home rule ought to be preferred. This is the type of issue that may
require the consideration of political issues by the convention, commission, or
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policy maker. Some of the considerations involved in answering these last
queries will be developed later.

Study of Comparative Materials

In constitution drafting, no less than in legislative drafting, the study of com-
parative materials can be invaluable.

The field of state constitutional research has become in large measure
a field of comparative law, and states that propose to amend their con-
stitutions usually look to the constitutional language and experience of
other states, either for example or avoidance.'?

Have other jurisdictions faced the same problem? How have they met it and
with what results? Through comparative study states may benefit by each oth-
ers’ experiments and experience. With respect to constitution drafting, com-
parative materials include similar constitutional provisions in other state
constitutions, in the Federal Constitution, in so-called model provisions and
even in the constitutions of foreign countries. Tracing comparative provisions
from other jurisdictions was, at one time, relatively easy with the aid of the
Index Digest of State Constitutions,'" which provided a topical digest of all state
constitutions, and with the aid of the most recent compilation of all state con-
stitutional texts, namely, the collection of Constitutions of the United States,
National and State."* Greenwood Press is publishing a fifty-state series of one-
volume reference guides to each state’s constitution. State constitutions are
now available online.'? “Model provisions” can still be found, of course, in the
1968 edition of National Municipal League’s Model State Constitution."*
Other, more specialized model provisions are proposed from time to time.
As with legislation, cases decided under similar constitutional provisions
in other states may often be persuasive in interpretation, and where a state has
“borrowed” a particular constitutional provision from another state, there may
be a presumption that the “borrowing” state took over the provision intending
it to be read in accordance with previous interpretations in the state of origin.
In gauging the effect of constitutional provisions in other jurisdictions, or in
his or her own, the drafter should not—it must be stressed—rely on judicial
decisions alone. The nature of litigation under a particular constitutional pro-
vision can be an important index of its operation. But in many areas the char-
acter of the provision is such that litigation under it is unlikely or
inappropriate or otherwise discouraged. Here as elsewhere the drafter’s gen-
eral background in the operation of the state government will be invaluable—
for the effect of a particular provision may have to be evaluated in terms of its
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effect on the operation and interaction of different branches of state govern-
ment and on the manner in which it affects the political life of the state. On
such matters, the drafter—and the policy maker—can often profit from the
assistance of other consultants and specialists in political science, public ad-
ministration, public finance, and other fields, depending on the particular area
of state constitutional law involved, and from preparatory materials assembled
for a constitutional convention or commission.

Study of Consistency and Interrelation with Higher Law

The subject of the effect of higher law and its importance has already been al-
luded to. Examination of applicable higher law is a part, first, of review of ex-
isting law needed to define and appraise the problem that the drafter has been
asked to help resolve. It is relevant, second, as providing a part of the frame-
work within which the drafter must labor. Proposals for new law must normally
be shaped so as to be consistent with superior law if they are to be given effect.
Apart from questions of invalidity, they ought to be shaped so as to take ad-
vantage of such aid as higher law may offer toward the desired objectives; they
ought to be so “tailored” to, and coordinated with, higher law and other con-
tiguous legal rules. So, for example, a state that wishes to prohibit special ear-
marking of revenue ought to consider that earmarking of certain funds may be
required to obtain the benefits of a federal grant-in-aid program.16

Because state constitutional provisions stand at the highest level of the
state’s legal order, fewer superior levels need to be checked than in the drafting
of local ordinances or state statutes. These higher levels, for state constitutional
provisions, are the Constitution of the United States, federal statutes, and fed-
eral regulations. There is also some indication that at least for certain purposes
existing interstate compacts to which the state is a party may be superior to
state constitutional provisions,17 and this bears consideration in any constitu-
tional field in which interstate relations may be involved.

The check for consistency with higher law, is best seen not as a search for
prohibitions, but as a search for permissible means to achieve desired ends.
This way of putting the question has been well stated and explained by Profes-
sor Harry W. Jones as follows:

Is there any provision of [higher law] that must be taken into account in de-
ciding upon the particular means to be employed in attaining the objectives
of this proposed [state constitutional provision]? This form of expression
is used here because of the writer’s conviction that constitutional lim-
itations are better viewed as prescribing the right ways of accomplish-
ing social purposes than as enumerations of forbidden objectives.'®
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Instances of state constitutional provisions that are clearly unconstitutional
under the Federal Constitution are, unfortunately, not infrequent. Many of
them have remained on the books as a dead letter, and are ignored by the leg-
islatures of the states concerned.'”

Making Policy Choices: Ceriteria for Inclusion and Exclusion

The application of criteria to determine whether a particular proposal is appro-
priate for inclusion in the state constitution is comparable to some extent to the
important phase in legislative drafting in which the drafter considers possible al-
ternatives to drafting a statutory provision—such as whether the matter should
be left to judicial lawmaking, or whether, for instance, stricter enforcement of
existing law should be left to development by administrative action under an ex-
isting statutory delegation of authority. But in the constitutional area this phase
has special ramifications, which have been covered in depth in chapter 2.

Methods of Enforcement: The Weighing of Sanctions

The selection of means by which policy choices will be made effective cannot,
in reality, be separated from the making of policy choices themselves. It is a
step of the greatest importance both in legislative and constitution drafting,
though it has somewhat different ramifications in the latter field. For example,
enforcement of constitutional provisions may raise in special ways problems of
the relationships between the three branches of government.

The difference in the kind of sanctions appropriate for the enforcement of
constitutional, as against statutory, provisions is largely due to the fact that con-
stitutions are in the main addressed to the government, while statutes are more
commonly addressed to private individuals. Unlike statutes, too, constitutional
commands may be, and frequently are, directed to the legislature. In conse-
quence, the constitutional drafter’s arsenal of possible sanctions is as broad as
that of the legislative drafter, but the arsenal of appropriate sanctions is consid-
erably narrower.

The choice of sanctions for the enforcement of particular constitutional
provisions depends on various factors, including the nature of the constitutional
command or prohibition, the person or branch or agency of government ad-
dressed, the availability of enforcement machinery outside of the constitution,
and whether or not appropriate enforcement machinery can or should be pro-
vided within the constitution.

To be enforceable, the minimal requirement is that a constitutional provi-
sion be mandatory. Whether a particular mandatory provision is enforceable
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then poses further questions. One of the most important and pervasive sanc-
tions in the enforcement of constitutional provisions—unless the provision in
question is directory only—is the judicial nullification of inconsistent legisla-
tion or other acts of government. This sanction—which may work unintended
and harsh results in some instances—will generally be applied to uphold
mandatory constitutional provisions, unless some device is developed to make
it inapplicable in particular circumstances. This sanction requires particular
mention, because it is applicable to all mandatory constitutional provisions
alike, regardless of any other factors involved. The mandatory/directory dis-
tinction is discussed in depth in chapter 4. Though many directory provisions
may not have any immediate impact, it is part of the genius of state constitu-
tions that they provide an opportunity for a state to note future desirable devel-
opments in the greater emphasis on liberties and on the benefits of broader
provisions for social and economic benefit in the future, possibly by the expan-
sion of meaningful equal rights in the area of economic and social equality.
Auvailable sanctions may be conveniently discussed under two headings—
those applicable to provisions affecting private individuals and those applicable to
provisions addressed to a branch or agency of government or to a public officer.

Making effective provisions affecting private individuals. Although the constitu-
tion is not usually the place to regulate individual conduct, many constitutions
contain provisions that undertake to do so. These provisions cover matters best
left to statutes, including not only the designation of specific crimes but also
the penalties for treason, gambling, dueling, or criminal libel.?°

In the case of provisions addressed to individuals, constitutional sanctions
may, in theory, parallel the whole gamut of legislative sanctions from no sanc-
tion at all, that is, a mere precatory provision, to the most thorough regulation.
When certain violations or crimes are referred to in the constitution, the drafter
must examine whether law apart from the constitutional provision provides
usual and adequate statutory remedies, criminal penalties, and so on and then
allow the policy maker to determine whether such available remedies are ade-
quate or whether specific remedies must be constitutionally provided.21 Ifa
remedy is not supplied, provisions addressed to individuals are generally treated
as non-self-executing and such commands or prohibitions are, in effect, ad-
dressed to the legislature for appropriate implementation, which the legislature
may or may not see fit to undertake. Unless absolutely necessary the constitu-
tion, in light of this criteria for inclusion and exclusion, should not provide for
a detailed regulatory scheme including a special administrative agency and a
detailed schedule of sanctions and remedies. New sanctions most commonly
encountered to make effective constitutional provisions related to individuals,
mostly including office holders, are criminal sanctions and for certain crimes
such as misconduct in office or defrauding public monies, the special sanctions
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imposed are the loss of office and disqualification from future office holding.22
While less objectionable than constitutionally prescribed criminal penalties,
these, too, are matters that could be left to the legislature.

Making effective provisions addressed to the government or to public officers. One
less common example of a different sanction is the provision in the New York
bill of rights that, after guaranteeing the usual right against self-incrimination,
provides that any public officer who invokes the right in a grand jury investi-
gation of his official duties shall lose his office and shall be disqualified for five
years from holding public office.??

When dealing with the problem of sanctions in relation to constitutional
provisions addressed to the government or to public officers, that is, provisions
more properly in the constitutional sphere, the drafter’s task is to help provide
the sanctions appropriate to the nature of the provisions and to the branch of
government or government agency involved.

In many constitutions, one finds statements on the theory of government,
or other provisions unsupported, and not intended to be supported, by sanc-
tions. Such expressly or impliedly directory or precatory provisions may, of
course, be implemented by the legislature or other branch or agency of govern-
ment addressed by the constitution; but normally there is a real question as to
whether such provisions ought to be included in the first place. Most constitu-
tional provisions are intended to be mandatory, however, and it is frequently
desired to have some means for their effectuation beyond mere reliance on the
branch or agency addressed. What these means may be and how far they
should be elaborated in the constitution itself depends on the addressee and on
the subject matter. It is also subject to the criteria of inclusion and exclusion re-
ferred to earlier, including consideration of availability of sanctions outside the
constitution itself.

Provisions addressed to the legislature. One kind of command and prohibition
addressed to the legislature is concerned with the details and procedure of the
law making process. The legislature itself is charged, of course, with the imple-
mentation of such requirements. But the sanction for noncompliance by the
legislature with provisions of this nature is the threat of invalidation by the
courts of legislation that is passed without adhering to the constitutional re-
quirements. To avoid the invalidation of legislation on what may be purely
technical grounds, courts in some jurisdictions have treated such requirements
as directory only, or have found “substantial compliance” to be adequate.24 Itis
the drafter’s duty, in respect to such requirements, to ascertain how courts have
treated each of them in the particular jurisdiction and to determine the best
course to follow accordingly. If the state’s courts have taken an inflexible stand
in requiring full compliance with technical requirements, the decision may well
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be that the invalidation of noncomplying legislation is too high a price to pay.
Possibly the impact of the technical requirements ought to be lessened in some
manner, either by relying on the legislature’s and the governor’s participation
in the passage of legislation to see to compliance, and expressly removing the
matter from determination by the courts, as was done in the Model State Con-
stitution,” or by providing that certain kinds of technical objections to legisla-
tion, based on procedural defects in its passage, can only be raised within a
limited period after its effective date.?®

Other kinds of provisions addressed to the legislature concern the content
of legislation. They may be direct commands to provide by law for one or for a
series of public purposes, such as to provide for the public health and welfare,
for public education, or for a merit system. In the main, commands of this na-
ture directed to the legislature leave the matter to further action by that body,
for in light of the principle of separation of powers, courts will not compel the
legislature to carry out the state constitution’s mandates to make particular
kinds of laws.?” There are, of course, exceptions to that rule. In the reappor-
tionment area, courts now will compel legislatures to live up to the requirement
that it reapportion itself following each decennial census, although the result
will usually be reached, not by an order directed to the legislature, but by indi-
rection. When the constitution has imposed the duty to make particular kinds
of laws on the legislature, and the legislature has acted on the command, then
the courts will, in appropriate cases, determine whether the law passed com-
plies with the constitutional requirement. This has been the case in the educa-
tion finance litigation. But this is no different from any other instance in which
the courts will invalidate laws or other governmental acts which are incon-
sistent with the state constitution. Prohibitions directed to the legislature,
whether express or implied, are enforced by the judiciary in the same fashion—
namely by invalidation of laws which violate the prohibition, and by voiding
governmental acts undertaken pursuant to the offending law. This requires no
further comment in respect to express prohibition, but it may be useful to con-
sider the nature of implied prohibitions, which may be of various kinds. Im-
plied prohibitions may arise from negative implication, that is, from a positive
command to accomplish a particular purpose in a certain way, and implicitly, in
no other, or from an express grant of powers, implying the denial of others.
The doctrine of negative implication is discussed in chapter 5. Chapter 5 asks
the drafter to assure that negative implications will follow only where they are
intended or where the negative implication will not do violence to the consti-
tutional scheme.

A constitutional command or duty addressed to the legislature must
mainly rely, unless other sanctions are “built in,” on the responsibility of that
body to carry it out. In many instances, that ought to be enough and the mat-
ter poses no further problems to the drafter. But if for any one of a variety of
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reasons, reliance on the legislature is not considered to give sufficient assurance
that a particular constitutional policy will be carried out, the drafter may be
called on to provide more stringent remedies. One way to take the matter out
of the hands of the legislature is to draft a provision sometimes referred to as a
“hammer,” such as a self-executing provision28 or by entrusting the particular
provision to some other branch of government unless the legislature acts within
the time limit provided, as Texas and Oregon have done when the legislature
fails to provide in a timely way for redistricting. 2

Provisions addressed to the executive. Some constitutional provisions addressed
to the executive, such as the direction that “the governor shall, at the beginning
of each session . . . give to the legislature information as to the affairs of the
state and recommend measures he considers necessary or desirable,”’
herently incapable of enforcement, except by the political processes; so, too, is
the provision that the governor is responsible for the faithful execution of the
laws. There is an ultimate sanction for the governor’s noncompliance with con-
stitutional requirements, namely the sanction of impeachment. But this sanc-
tion is so extraordinary and so rarely used that it cannot be viewed as part of the
regular machinery of enforcement of the constitution. When the constitution
imposes a duty on the chief executive, there is no way in which the courts can
compel the governor to act without running afoul of the separation of powers,
unless the constitution expressly grants a power to the courts to review guber-
natorial action on the subject in question, or allows the courts the power to
carry out the duty imposed on the governor if the governor fails to do so. Here,
again, due account must be taken of the propriety of delegating executive deci-
sions to the courts. In certain areas, however, reliance on the courts to provide
for such enforcement may be acceptable. One such area is reapportionment,
where some state constitutions allow court reapportionment orders in default
of executive 1re.91pp0rtionment.31

Constitutional prohibitions directed to the governor are generally enforce-
able by way of injunction, not addressed to the governor himself, but to the
lesser public officers acting under his orders. As noted earlier, a prohibition di-
rected to the governor or the executive department generally is also a limitation
on the legislature because it may not legislate inconsistently.

The imposition of particular duties or prohibitions on lesser executive
officers—such as, for instance, on heads of executive departments—usually cre-
ates less of a sanction problem for the drafter than in the case of the governor,
because courts will generally be prepared to review their actions, either under
appropriate injunction proceedings, or on review in pursuance to the preroga-
tive writs or the statutory substitute for such writs. There is a question, of
course, as to whether the state constitution ought to be so detailed as to provide
for the powers and duties of lesser executive officers, but previous mention has

are in-
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been made of circumstances when a “self-executing” provision may be called
for, and such a self-executing provision would, of necessity, provide for the
detailed administrative machinery necessary to carry out its purposes.

Provisions addressed to the judiciary. Several kinds of constitutional provisions may
be addressed to the judiciary, some of them directly and some by implication
only. There usually are provisions regarding the organization and internal man-
agement of the courts, rule making and other procedural powers, and matters
of jurisdiction. Frequently provisions affecting the management, rule-making
powers, and jurisdiction, of the courts are stated as delegations of powers, rather
than as constitutional duties. In either event, no particular sanctions problems are
posed for the drafter, because—unless a question of conflict with higher law is
involved—the judiciary itself is the only branch that can render such constitu-
tional provisions effective. In unusual cases, of course, the provisions on im-
peachment or removal of judges may be brought into play.

An important category of constitutional provisions addressed to the courts
in effect, if not in form, are self-executing provisions previously mentioned in
other contexts. A special category of self-executing provisions are the provi-
sions of bills of rights, which are directed to the government as a whole. The
rights guaranteed, however, are left to be protected by the judiciary without the
need for prior implementation by the legislature (although such implementa-
tion is permissible and is frequently encountered in the civil rights area).

Regarding other self-executing clauses providing for regulatory schemes,
such as in the regulation of the public school system, the civil service system, or
of banking corporations, all of which are frequently encountered in state con-
stitutions, the enforcement of the provisions is left to the courts just as in the
context of ordinary statutory regulation of a field. If an administrative agency
or other specific arm of government has been entrusted with carrying out the
provision, then the court will review its operations in accordance with the com-
mon legal procedures in the state applicable to such review, whether pursuant
to an administrative procedure act or on the basis of a writ of mandamus or
other prerogative writ, or their statutory equivalent. The drafter’s task under
these circumstances is to determine whether the existing and applicable en-
forcement machinery in the state is satisfactory to assure the effectiveness of the
particular provision, and if not, to provide special enforcement machinery as
part of the provision itself. Where a self-executing provision does not name a
particular agency or body to carry it out in the first instance, the duty of en-
forcement falls immediately to the judiciary; but the problem of determining
whether existing procedures of law, apart from the provision itself, will be ad-
equate to enable the courts to carry it out, or whether special sanctions must be
written into the constitution, remains essentially the same.



Frank P. Grad and Robert F. Williams 45

Consideration of Means to Achieve Flexibility:
Generality of Expression

The main thrust of a constitutional provision is to give directions for the future.
In view of the fact that constitutional provisions are more difficult to change,
they can generally be taken to speak for a longer—and therefore less foresee-
able—future even than ordinary legislation. The problem posed for the consti-
tution drafter, then, is to cast drafts with maximum adaptability to the future
and its developments. The drafter must help the policy maker speak in terms
that will as far as practicable permit accommodation of the policies to changed
circumstances. The relationship of generality to flexibility is clear. Flexibility is
achieved by generality of language and such generality is a drafter’s essential
tool for achieving enduring flexibility.

The federal constitution’s generality in areas where developments
were not foreseeable has allowed that constitution to survive the enormous
changes the nation has seen since it was first adopted. “Great concepts
like ‘Commerce . . . among the several States,” ‘due process of law,” ‘liberty,’
‘property’ were purposely left to gather meaning from experience. For they
relate to the whole domain of social and economic fact, and the states-
men who founded this Nation knew too well that only a stagnant society
remains unchanged.”*?

The mechanics of adaptability of general words to change have been
described as follows:

Words in legal documents . . . are simply delegations to others of au-
thority to give them meaning by applying them to particular things or
occasions. The only meaning of the word meaning, as I am using it, is
an application to the particular. And the more imprecise the words
are, the greater is the delegation, simply because then they can be ap-
plied or not to more particulars. This is the only important feature of
words in legal draftsmanship or in’cerpretation.33

This theory of interpretation furnishes a rather accurate indication of the
effect of general language in state constitutions and of the manner in which
courts deal with it—and probably ought to deal with it. The frequent provision
that private property may not be taken except for a public purpose and for just
compensation might, if it were a provision of criminal law, be held void for
vagueness—for what is a taking, what is a public purpose, and what is just com-
pensation? Clearly an individual would have considerable difficulty in ascer-
taining what conduct is forbidden by such a direction. And yet, when used in
a noncriminal provision in a constitution, the terms are wholly appropriate,
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because their effect is to delegate to the legislature or to the courts the task of
developing their meaning. By contrast, experience shows that to try to give
these words a constitutionally defined meaning, or to try to create a procedure
for the ascertainment of “just compensation” in the constitution will often lead
to early obsolescence and inﬂf:xibili'fy.34 Another familiar example of the scope
of generality acceptable in a constitution is provided by the provisions requir-
ing districts for legislative apportionment to be “compact and contiguous” and
“as nearly equal in population as may be.”® The initial assignment of meaning
to these words has usually been the work of the legislature and, as a result of the
one-person-one-vote developments, the question whether the words of the
constitution authorized the meaning the legislature gave them has become a
justiciable one. In a similar fashion, “equal protection” was once held to autho-
rize the legislature to provide for “separate but equal” public facilities, while
that is now clearly recognized as an unacceptable standard. The foregoing ex-
amples also demonstrate the extent to which generality of constitutional lan-
guage fosters flexibility of legislative and judicial development of the law in
response to changing times.

While generality, and its resulting adaptability and flexibility, are usually
desirable, it is recognized that there are instances when the policy maker may
not wish to grant the legislature, or another branch of government, the author-
ity to develop the meaning of constitutional terms. This may be the case where
the framer of a constitution fears that the delegated authority would not be car-
ried out, leading to nullification of the constitutional command, or would be
abused. In most instances the risk of abuse is not great.

The provision that all employment and advancement in the civil service of
the state shall be based on merit and fitness is one of admirable generality and
flexibility, but unless the legislature enacts a merit system law, establishes a
civil service commission, allows job classification, and creates a system of com-
petitive examinations for some of the classifications, the constitutional lan-
guage may be ineffectual. No court will order the legislature to pass such a law,
and without such a law, the court would find it difficult to give content and
force to the words. If the legislature seems unlikely to act or to carry out prop-
erly the constitutional command, the constitution maker may decide to forego
the advantages of generality and flexibility and to have a “self-executing” civil
service provision in the constitution—that is, to incorporate some or all of the
civil service law in the constitution itself. The effect of such specific constitu-
tional “statute making” is to reduce or eliminate the legislature’s power to de-
velop the content of the constitutional language in the first instance, and to
modify that content from time to time to meet changed circumstances,
though it provides a temporary advantage of relative certainty of meaning and
tends to shift the remaining, narrower job of interpretation more directly
to the courts. Whether or not such specificity is called for, whether or not in
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response to particular needs a statute ought to be written into the constitution
is a matter of judgment to which the previously discussed “criteria of inclusion
or exclusion” zlpply.3 6

The matter of specificity and the detailed “working out” of a statutory
scheme in the constitution thus has further important ramifications. The more
specific and detailed a constitutional provision, the greater the likelihood that
the burden of the further development of its content will, in the first instance,
fall on the courts. The more general, the greater the likelihood that its devel-
opment will have to be undertaken by the legislature. The implications of this
in the consideration of constitutional sanctions and, perhaps, even in the area
of justiciability, may be considerable.

The drafter’s task in any event is to reflect the intended generality, and the
intended specificity, in the appropriate parts of the document. For the most
part, it seems fair to say that courts have not gone out of their way to frustrate
the framers’ intentions, but have rather responded to the clues contained in the
constitution itself. Broad language, that is general and prospective in operation,
and clearly capable of an expanded meaning to deal with later developments
has normally been broadly construed, in the spirit of Marshall’s dictum that “It
1S a constitution we are expounding.”37 On the other hand, narrow, technical,
and restrictive constructions have usually been the fate of narrowly, restric-
tively, and inflexibly drawn provisions—that is, of statutes or municipal ordi-
nances embodied in the constitution. There have been exceptions, of course,
and the drafter needs to be aware of the areas where these have occurred and
to weigh the possibility of recurrence. But as a rule the drafter need not play a
cat-and-mouse game with the courts; most of the time he or she will not have
to employ a bag of tricks to force an unwilling court into carrying out the
framers’ bidding. The drafter must merely do his or her job in such a way as to
afford the courts a fair opportunity to do theirs.

In terms of the drafting approach, this means that if a constitutional pro-
vision is drafted with the specificity of a statute, there will be a tendency to treat
it like a statute—except, of course, that it is still part of the constitution.®® As
part of the constitution it would probably have the effect of nullifying inconsis-
tent acts of the legislature or other agencies of the government as a whole,
though courts may strain to avoid decisions on constitutionality and the drastic
results they may entail. If such a statute incorporated in the constitution is held
mandatory and prescribes a particular mode of attaining an objective, the legis-
lature would probably not be free to provide for a different mode to attain it, no
matter how much better designed to achieve the desired result such a new
method might be.

Specificity tends to encourage and to multiply negative implications that
increase inflexibility. The possibility that such implications will be raised needs to
be carefully canvassed in advance by the drafter so that unintended ones may be
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avoided. Certain patterns that readily give rise to negative implications may be
noted. Such patterns include lists of any kind, and detailed procedural matter, that
is, provisions indicating exactly how the constitutional objective is to be attained.>®
What is true of definitions is no less true of exceptions. A listing of exceptions
from a definition or from the operation of a provision is likely to be interpreted—
unless a contrary intent is made clear—to prohibit the creation of other exceptions
by the legislature. This can be particularly serious in the field of taxation.

As to “procedural” provisions, there is a good possibility, too, that a court
might treat them as establishing the sole method by which the particular con-
stitutional policy may be carried out. A court might treat them as merely direc-
tory, of course, or might treat a different procedure as being in “substantial
compliance,” but the use of these judicial devices to avoid the impact of a con-
stitutional provision differs from state to state and even within a state from
time to time, and should not be relied on to “bail out” the drafter from the un-
intended consequences of unnecessarily specific provisions. The drafter may
avoid this particular difficulty by labeling such procedural provisions as direc-
tory. Other means are available to avoid difficulties in respect to “procedural”
detail in intentionally “self-executing” provisions. While a self-executing pro-
vision will avoid legislative flouting of the constitutional policy by inaction, it
may result in inflexibility in consequence of the specificity of the procedure
provided. A way out of the dilemma may be to allow the legislature to imple-
ment the policy by enacting other procedures to achieve the same end, not as a
substitute for the constitutionally prescribed procedure, but in addition thereto.

To deal with negative implications, one may sometimes resort to express
disclaimers in the clause affected. A general disclaimer provision may be found
useful, for example, to deal with constitutional content that could be regarded
as an exclusive enumeration of powers, but the reach of such a provision against
negative implication ought to be carefully spelled out. A disclaimer of negative
implications ought to be limited to enumerations of powers only. It ought not
to interfere with the task of judicial interpretation in other areas of the state
constitution where sometimes a negative implication may well have been in-
tended.* Thoughtful drafters will generally avoid the inclusion of general rules
of construction in constitutions—rules such as the familiar one that all provi-
sions of the constitution are to be treated as mandatory unless expressly indi-
cated to be directory only—because such rules may interfere with judicial
efforts to discover the real intent of a provision, emphasizing an undifferenti-
ated mechanical rule for the reasoned balancing of the factors required for
sound interpretation of constitutions and statutes alike. The rule that specifi-
cation of powers leaves the state’s plenary powers intact is considerably more
defensible, however, because it is a rule in favor of the free and responsible ex-
ercise of the government’s power, rather than a restriction on it, as the rule in
favor of the “mandatory” presumption frequently turns out to be.
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The devices available to the drafter will be useful to express intended gen-
erality and to avoid specificity where it is unintended. But it needs to be
stressed that form and content cannot be separated any more in this context
than in any other. The drafter cannot by the use of drafting skills change the
basic character of a constitution. If the content of the document as a whole fails
to reflect the aim of generality, the drafter’s skill cannot provide it.

WRITING THE PrOVISION: FORMAL ASPECTS OF
CONSTITUTION DRAFTING

Although the major effort in the process of drafting either a statute or a consti-
tution inevitably centers on the substantive phases just considered, the special
problems and considerations involved in writing constitutional provisions, in
putting desired policies into verbal form, must not be neglected. There is, after
all, no way a desirable constitutional policy can be realized until it has been
written down in the form of a proposal. If this “formal” phase of drafting is
slighted, all care expended on the preceding phases of the drafting process may
be wasted.

Experienced drafters know that substantive problems often emerge in the
drafting stage. What at first glance may appear to be a “drafting problem,” that
is, a difficulty in the expression of a policy or thought is often disclosed to be a
substantive problem, or indeed a failure or an unwillingness to make a firm pol-
icy determination. Sometimes it may even be an effort to rest on an intentional
ambiguity of expression, allowing a consensus of support for an ambiguous pro-
vision, hiding the intention of postponing decisions and allowing some other
agency, such as a court or a administrative agency, to determine what the am-
biguous direction meant. Such an intentional ambiguity reflects an unfortunate
decision on the part of the policy maker to gain the apparent advantage of the
short-term consensus at a cost of difficulties of resolution at a later time. The
reason why it is difficult to express certain policies may simply be that the pol-
icy had not been clearly thought through on the substantive level. If it is, how-
ever, an effort to achieve consensus for short-term political advantage, the effort
should be resisted, and unambiguous policy directives should be sought. This is
clearly a difficult situation for the drafter, a situation that may be resolved by
showing that the political ploy is not likely to succeed. This example shows
again that formal and substantive aspects of drafting are never wholly distinct.

The formal aspect of constitution drafting is concerned to a large extent
with the business of using language, a difficult and not entirely exact tool, to
express the agreed-on policies. Form books or legislative style manuals contain
the accumulated experience of drafters, insights gained from repeated dealing
with recurring problems of expression. Drafters agree on many of the so-called
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formal drafting rules, but they by no means agree on all of them. Drafting rules
do not represent unchanging laws of nature—they rather represent a set of
often helpful conventions, to be used and adapted as appropriate, but not to be
viewed as absolutely binding.

In view of the availability of several excellent legislative style manuals,*' no
purpose would be served here by a repetition of their content except in barest
outline, so as to afford an opportunity to discuss the relatively few instances in
which the conventions of constitution drafting appear to differ from those of
legislative drafting generally.

Arrangement and Numbering

The arrangement of constitutional content generally follows what has by now
become a fairly common and stable pattern. Although there is nothing sacred
about this order, it does seem to reflect a certain logic, and unless there is good
reason for changing it, the drafter is probably well advised to follow the com-
mon pattern. The general pattern of articles is as follows:

I. Preamble
II.  Bill of Rights
III. Powers of the State
IV.  Suffrage and Elections
V. The Legislature
VI. The Executive
VII. The Judiciary
VIII. Finance
IX. Local Government
X. Public Education
XI. Civil Service
XII. Intergovernmental Relations
XIII. Constitutional Revision and Amendment

XIV. Schedule

If an article on the initiative and referendum is provided for, it is usually
placed immediately before or after the article on the legislature, since it deals
with an aspect of the legislative power. Often, legislative apportionment is also
a separate article. In any event, the first seven enumerated items on the list
commonly follow the precise order indicated. The third heading, Powers of the
State, consisting of a reaffirmance of the plenary powers of state government,
is sometimes replaced by a provision on the separation of powers, or by some
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other theoretical assertion about the nature of state government. In many
instances the category could be omitted without loss.

The headings numbered VIII-XII may sometimes appear in a different
order, and other non-“core” matter may be interspersed. Often, too, what ap-
pears here as a single heading may be split into several. Thus, “finance” may be-
come “taxation,” “finance” and “debts” and “local government” may become
“counties,” “cities,” and so forth.

Provisions on amendment and revision usually appear in the last-but-one
place, and the schedule consisting of transitional provisions usually appears last.

Within each article of the constitution, and within each section of each ar-
ticle, the usual strictures concerning the logical arrangement of laws generally
apply. In a constitution that does not go much beyond the necessary “core”
content, arrangement is not a difficult problem, because many of the usual parts
of ordinary legislation—such as short title, statement of policy, definitions,
penalties, temporary provisions, repeals, savings clauses, effective date and ex-
piration date, or detailed provisions creating administrative agencies and pre-
scribing their duties—will not be encountered.

Certain usual patterns of arrangement within each of the “core” provisions
may be mentioned very briefly. In the bill of rights, the enumeration of rights
usually follows the national counterpart. In the articles on the three branches of
government, the first section usually vests the particular power—legislative, ex-
ecutive, or judicial—in the appropriate organ of government. Subsequent sec-
tions then proceed to provide for the manner in which the branch is
constituted, then proceed to outline the powers and duties, or the jurisdiction,
of the branch, and then continue with miscellaneous items, such as matters of
internal procedure and succession.

A recurring problem in the arrangement of constitutional provisions is the
placement of matter that cuts across two articles. So, for instance, the gover-
nor’s part in the law-making process could, with equal logic, be reflected in the
article on the legislature, because signing or vetoing of bills is part of the law-
making process, or it could become part of the executive article, because it is an
executive power. So, too, the governor’s duty to submit an annual budget could
appear in the executive or in the finance article. The decision must be a matter
of judgment, reflecting the main emphasis of the provision and reflecting an
expectation that it will be most readily found where it is placed. If the decision
is unusually difficult, and in order to avoid confusion, a cross-reference may be
inserted in one of the two possible slots.

As to numbering, the most commonly used form is probably satisfactory.
Most state constitutions number their articles consecutively in Roman numer-
als, and their sections consecutively within each article in Arabic numbers,
commencing each new article with Section 1. The Model State Constitution
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follows the common pattern with a slight improvement; although each article
is numbered consecutively with a Roman numeral, and although each article
starts with a new series of section numbers, the section numbers themselves re-
flect the article within which the particular section appears. Thus, Section 4.05
is the fifth section in Article IV. A decimal system of numbering, as used in the
Model, has the advantage of greater flexibility if new matter is added. Further
subdivision of sections should rarely be necessary. If it is, the most convenient
system is to label subsections with small (lowercase) letters, Section 1.06 (a)
and further subdivisions with numerals in parentheses, Section 1.30 (b) (1).
Usually, there is little need to go this far, however.

Two kinds of numbering schemes should be avoided, if possible. It is
undesirable to number the sections of the constitution consecutively from
beginning to end without regard to the breakdown into articles, as is done in
the Kentucky constitution. While it may have an attractive simplicity to have
only one Section 3 in the entire constitution, if such a form of numbering
is adopted, section numbers may well run into three digits and, more impor-
tant, there will be no room for expansion or amendment unless some trou-
blesome device is adopted, such as labeling a section intervening between
11 and 12 as 11A.

Another undesirable numbering scheme is exemplified by the otherwise
well-drawn constitution of New Jersey, which demonstrates the consequences
of overelaboration. Each of the articles is numbered with a Roman numeral,
then each section is in turn numbered with a Roman numeral, and each section
is subdivided into paragraphs, each of which bears an Arabic numeral. Thus a
citation to the New Jersey Constitution consists of two Roman and one Ara-
bic set of numbers. Similarly complex citations are necessary in the few states
that divide their constitutions into chapters, articles and sections, or other
extended series of subdivisions.

As a general matter, the use of Roman numerals for anything but article
designations is undesirable. The number of articles in a constitution is usually
not large enough to cause any difficulties, but if Roman numerals are used to
number amendments in states with hundreds of amendments the difficulties
become apparent. An amendment numbered XLIX presents a real challenge to
readers who are not hardy Latinists.

To keep the state constitution an up-to-date document, it is probably
preferable to integrate amendments into the basic text. Most state constitutions
actually do this, but a number follow the federal example in adding them at the
end.*” The more common way has the advantage of always presenting the con-
stitution as an up-to-date document. The method of adding them at the end
has the advantage of keeping the original and the amended language side
by side, thus affording a better opportunity of reviewing changes. In a fre-
quently amended constitution, however, a number of amendments may refer to
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the same section, and tracking down intermediate changes becomes equally
troublesome under both systems.

Style and Grammar

In the main, similar basic rules apply to constitutional composition as to leg-
islative. Some of the most important ones bear brief repetition.

Words and phrases must be used consistently—the same word or phrase
should carry the same meaning throughout the draft, and one word should not
be used to mean different things, nor several words to mean one and the same
thing. This is known as the drafter’s golden rule. Brevity of expression is a
virtue, but not at the cost of understandability; keep drafts as brief as is consis-
tent with comprehension on the part of the reader. As to the order within a
sentence, there is some disagreement about whether an exception should pre-
cede or follow the general rule; in practice, the ease of expression will dictate
the choice in the particular circumstances. In this context, it is urged that the
“proviso” form not be used to state exceptions or for any other purpose. If an
exception is intended, “except that” or simply “but” is clearer than “provided
that.” Provisos are undesirable because the words “provided that” may create an
ambiguity as to whether a condition or an exception is intended. A proviso usu-
ally invites amendments by way of adding new provisos, which gives rise to the
question whether an exception to the earlier exception, or another exception to
the general provision was intended.

The constitution, just like a statute, speaks in the present tense. It is some-
times necessary to refer to past events, or to the state of the law before the par-
ticular provision takes effect, but usually the present tense may still be used. It
is permissible, too, to use the past tense to describe past events on which the
operative language of the constitutional provision becomes effective. It is rec-
ognized, too, that the future tense may in some instances have to be used, but
great care ought to be taken not to confuse the imperative “shall” with the fu-
ture auxiliary “shall.”

As to mood, one of the best legislative drafting manuals has this to say:

The words “shall” and “shall not” normally imply that to accomplish
the purpose of the provision someone must act or refrain from acting.
Draftsmen often use these words merely to declare a legal result,
rather than to prescribe a rule of conduct. In this usage the word
“shall” is not only unnecessary, but involves a circumlocution in
thought (“false imperative”) because the purpose of the provision is
achieved in the very act of declaring the legal result. Worse, use of
the false imperative (e.g., “Each person shall be required to . . .”) may
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create doubt in particular instances whether the result is self-execut-
ing, as it is in a declaratory provision, or is effective only when re-
quired action is taken.

In declaratory (i.e., self-executing) provisions, therefore, use the indicative
rather than the imperative mood.*

The preferred usage above indicated as regards the “false imperative” in
statutes has not invariably been the preferred usage in constitutions. The con-
trary may well be the case, beginning with the Federal Constitution, which
says that “All legislative Powers herein granted shall be vested in a Con-
gress . . .” rather than “are vested.” The pattern set by the Federal Constitution
is followed in many state constitutions, including the recent ones in New Jer-
sey, Hawaii, with Alaska following the legislatively preferred form and Michi-
gan using both.

In respect to the use of the active or passive voice, legislative drafting man-
uals generally argue that the active voice should be used when it is important to
identify clearly who is to be the actor designated to carry out a constitutional
mandate, with Dickerson adding that “The passive voice is acceptable where
the actor is unidentified or where it is clear who he is but it would be cumber-
some to name him expressly.”44 In the drafting of state constitutions the pas-
sive voice may often be preferred because it may be desirable to leave the actor
unidentified. The Federal Constitution follows the practice in many particu-
lars—that is, the writ of habeas corpus “shall not be suspended,” no tax or duty
“shall be laid,” receipts and expenditures of all public money “shall be pub-
lished” from time to time. All well-drawn state constitutions are replete with
examples of the use of passive voice. One reason for what amounts, almost, to
a preference for the passive voice in constitution drafting is that avoiding the
naming of the person, public office, or agency to whom the provision is ad-
dressed leads to greater generality in statement—the provision will not need
amendment merely because an office has been renamed or a government func-
tion has been transferred from one agency to another. For example, when jus-
tices of the peace declined in importance in many states, they were harder to
dislodge when they had duties specified in the constitution.

The use of the third person, and the use of the singular as far as possible,
rather than the plural, is appropriate both in legislative and constitution draft-
ing. As for punctuation, constitutions, like statutes, should follow an accept-
able and consistent form, but the meaning of any provision should not depend
on punctuation alone; if punctuation is capable of changing the meaning of a
provision, it requires redrafting. A number of recent revisions to state consti-
tutions have included conversion to gender neutral language. Use of the sin-
gular here, however, causes difficulties because the singular often leads to
gender-specific language.
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Miscellaneous Formal Problems in Constitution Drafting

What follows is a small miscellany of recurring formal problems in state con-
stitution drafting. Because it is a miscellany, no claim is made either of exhaus-
tiveness or of logic in sequence.

Use of language previously construed. Both in legislative and constitution draft-
ing the drafter must be aware of the special meaning attached to legal or con-
stitutional language by prior interpretation. Because constitutional language is
frequently older and has been interpreted more often, it is likely to carry a con-
siderable freight of past meanings. All this will, of course, have been disclosed
by earlier substantive research of the specific problem, but it raises problems of
formal drafting as well, which need to be considered. The guiding rule for the
drafter ought to be that as far as possible the traditional, frequently construed
terminology ought to be used in new constitutional provisions unless a change
of law or a different meaning is intended. This holds particularly true of
amendments to existing constitutions, where the use of a new word or phrase,
intended to carry the same meaning as a different word or phrase in another,
unamended part of the constitution, may cause confusion and uncertainty of
interpretation. It holds true, too, for new constitutions, for no new constitution
for an established state is entirely new, and the portions which echo an earlier
document, and which are intended to leave the constitutional law in that area
unchanged, ought to follow the form of the old constitution in the significant
particulars. What has been said is, in effect, an extension of the drafter’s
“golden rule” of consistency—one word, one meaning; one meaning, one word.
The rule should not be misused, however, to preserve archaic language in the
constitution forever. If, in the course of revision or formal simplification, ar-
chaic words with settled meanings are replaced by more modern usages, how-
ever, the record ought to establish that no change in meaning was intended. It
might be added that the rule against unnecessary linguistic changes is probably
most strongly applicable in relation to the bill of rights, where archaic usages
have frequently achieved not only a settled meaning but also considerable pop-
ular veneration; hence, any change in that area is likely to be regarded with sus-
picion, and ought to be undertaken only if a real gain can be achieved.

Of quorums, majorities, and special majorities. A recurring drafting problem of a
purely formal kind which seems to have disturbed style and form committees of
constitutional conventions is the question of how to express the number of
members of the legislature necessary to constitute a quorum, to constitute a
majority or special majority for certain purposes. The problem is one of avoid-
ing such ambiguity as to whether “a two-thirds majority” means (1) two-thirds
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of a quorum, (2) two-thirds of the members present, or (3) two-thirds of the
number of seats in the house.

The rule enunciated by Cooley is still followed:

A simple majority of a quorum is sufficient, unless the Constitution
establishes some other rule; and where, by the Constitution, a two-
thirds or three-fourths vote is made essential to the passage of any
particular class of bills, two-thirds or three-fourths of a quorum will
be understood, unless the terms employed clearly indicate that this
proportion of all the members, or of all those elected, is intended.

%k %k kK

By most of the constitutions either all the laws, or laws on some
particular subjects are required to be adopted by a majority vote, or
some other proportion of “all the members elected,” or of “the whole
representation.” These and similar phrases require all the members to

be taken into account whether present or not.*?

Following the interpretation of the Federal Constitution, the requirement
of a “two-thirds vote of that house” has commonly been interpreted to mean at
least two-thirds of a quorum of that chamber.*®

A reference to the “members,” “membership,” or “members elected” usu-
ally refers to the entire constitutional membership of a house.*” Thus, “a ma-
jority of all the members,” “a majority of the membership,” or “a majority of the
members elected” all mean a constitutional majority, although Texas and
Louisiana seem to require the reference to members elected to achieve that re-
sult.*8 Clarity of intent is not difficult when these potential problems are fore-
seen by drafters and policy makers. Specific reference to “one more than half of
the constitutional membership” of the particular house, or “one more than half
a quorum,” should eliminate ambiguity.

Whether or not the decrease in the number of representatives by death,
resignation, or disqualification affects the number of votes necessary for an ab-
solute majority or two-thirds vote of the “members or members elected” has di-
vided the courts, with some holding that the number is always based on the
number of seats in the legislature,49 while others would base the requirement
on the number of elected members remaining at the time of the vote.’? If the
matter is considered of sufficient importance, the intention in this regard may
either be spelled out, or else the matter may be expressly left to be dealt with by
the rules of the legislature. Reference to “members present,” on the other hand,
seems to mean just that, and the seeming absence of decided cases may indicate
that the phrase poses no problem.
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REvision

The idea that the drafting of a constitutional provision is a continuous process,
rather than a process of chronologically or logically distinct steps, is no less true
of revision than of its other phases. In the course of the development of the
draft, it undergoes many changes. Some of them, which may take place early in
the process when policies first take shape, may be changes in concept, mental
revisions of earlier approaches even before the first draft has been written
down. As the drafter’s task progresses, however, the revision of earlier written
drafts becomes a regular part of the work. Commonly, the draft to be first pre-
sented to the policy maker for consideration will be labeled “first draft” or even
“preliminary draft.” In fact, it may be the drafter’s fifth or even tenth draft of
the proposal. Thus, the label “first draft” simply means that this is the first draft
considered adequate for consideration outside the drafter’s office.

It should be noted that a first draft is not an incomplete or imperfect draft—
it is a draft that is as nearly perfect and as complete as the drafter can make it on
the basis of research or investigation, and on the basis of policy advice received,
up to that point. If the proposal consists of a single, simple amendment, the pol-
icy maker may accept the first draft, and this may conclude the matter. But this is
unusual. Normally, the first draft is put forth to draw fire—to be analyzed, criti-
cized, and commented on, both by the policy maker and by others to whom the
draft may be distributed for comment at the policy maker’s instruction.

Why is it unusual for the first draft distributed to meet with the full approval
of the policy maker or advisers? Complex policies may look entirely different
when they are considered in purely abstract, inchoate form from when they are
later encountered in concrete constitutional or statutory language. The very ar-
ticulation of the policies may disclose unintended implications, or unsuspected
interrelations with other laws, that the policy sponsor may not have previously
considered. Inevitably, too, the drafter will have made certain minor, interstitial
decisions to fill gaps in policy instructions that, in all likelihood, emerged quite
late in the drafting process. Again, the drafter, having informed the policy maker
as to the nature of these interstitial decisions, may discover him to have a differ-
ent view of the matter. Other criticisms may go to the substantive solution. The
drafter is not usually a specialist in the practical workings of the area for which he
drafts, and it is quite possible that a proposed solution may, in some detail, fail
to take account of some aspect of the field which may be readily apparent to the
policy maker or to advisers who are specialists. And, finally, there is always the
possibility, particularly in a lengthy and complex draft, that the policy maker
failed to convey his intentions accurately or that the drafter failed to comprehend
them entirely. Revision of drafts may thus reflect a continuing progress in the de-
velopment and refinement of the policies to be expressed. The preparation of
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drafter’s notes or commentary, while not a substitute for the analysis and under-
standing of the actual words used, can help in understanding the constitutional
language and the purposes for which it was used. Just as in the case of under-
standing the meaning of legislative drafts, one may gain substantial assistance in
the purpose analysis of constitutional drafts by a full awareness of why it was nec-
essary to amend the constitution or a particular part of it.

The drafter’s task is not completed, however, when the draft is wholly sat-
isfactory to the policy maker. A final task of revision remains. It must be
checked for internal consistency and accuracy. In Dickerson’s terms, having
worked on the draft “horizontally,” and having developed its contents in a ra-
tional progression from beginning to end, the drafter must now check it “ver-
ti(:allly.”5 ! These checks, sometimes referred to as “across-the-board checks,”
involve checking all cross references, checking definitions, if any, against each
instance in which the defined word has been used to assure proper use, and
checking recurring words and phrases to see that they have been used consis-
tently throughout the document. To give some examples, a newly revised con-
stitution would be cross-checked for each and every mention of any of the three
branches of government; for each and every instance in which units of local
government have been referred to making sure that differences in the designa-
tion of such units in different parts of the document are intentional, and for
each and every mention of fiscal and budgetary matters, to see that different
parts of the document are coherent. In the case of an amendment, a similar
cross-check is necessary, not only for the draft but for the entire constitution it
amends, so as to assure that it has been fully “tailored” to the document as a
whole. Special attention ought to be paid to the portions of the document that
have undergone the most change in the course of the draft, for it is precisely in
those parts of the draft that the drafter has become overly familiar with that er-
rors are likely to pass unobserved. It is a good practice, for the same reason, to
put the draft aside for a short while and to try and look at it afresh. This gives
the drafter a chance to see what the draft really says, rather than to read again
what he or she knows she wrote. Independent review of the draft by others who
had less close connection with the task than the drafter serves a similar purpose,
and ought to be considered essential. The advent of the computer age obviously
makes some of these checks easier.

The importance of the final revision process is not only recognized by
drafters. It has been recognized, too, by state constitutional conventions, which
have commonly allowed a short period of one to two weeks between the com-
pletion of the convention committees’ work and the adoption of the final pro-
posal. Such a “drafting recess” is intended to be utilized for the integration and
revision of the various committee drafts, so as to weld the convention’s product
into a unified, coherent, and consistent state constitution.



Chapter 4

Some Implications of

State Constitutional Amendment
for the Drafter™®

INTRODUCTION

The length and detail of state constitutions have been repeatedly recognized
and discussed as causes of frequent amendment, or “constitutional instability.”
Considerably less attention has been paid (1) to the impact of the form and
content of constitutional amendments as independent causes of further insta-
bility, and (2) to the impact of the different constitutional provisions regulating
the amendment process on the frequency of amendment. Both of these factors
have significant implications for the constitution drafter for the drafting of
amendments generally and for the preparation of constitutional provisions on
amendment. Current data on each of the states’ constitutions, including dates
of revision, length, number of amendments, and so on is available in the Book
of the States, a biennial publication of the Council of State Governments. '
Constitutional instability is undesirable, on the one extreme, and constitu-
tional rigidity, or an inability to amend the constitution at all, is also undesir-
able. Therefore, factors that impel the constitution in either direction ought to
be analyzed and understood so that the drafter may take them into account.
Clearly, an important factor in relation to constitutional instability and
rigidity will be the length, detail, generality, or inflexibility of the basic docu-
ment; but while a lengthy, overly specific constitution is a most important cause
of constitutional inflexibility, it is the one factor the drafter of constitutional

*Marilyn A. Schiff, Columbia Law ’64, contributed greatly to the preparation of the original
version of this chapter.
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amendments can do the least about—unless he or she is helping to revise the
entire document. Consequently, although the nature of the basic document is
a factor that cannot be ignored, other factors have been f:mphasized.2

The factors contributing to constitutional instability that will be consid-
ered here are: (1) the substantive narrowness of amendments; (2) the subject
matter of amendment-breeding amendments; (3) the impact of the uncertainty
of court-made state constitutional law on amendment practices. We shall then
consider the extent to which the drafter can reduce the amendment-breeding
propensity of constitutional amendments by the application of sound substan-
tive and formal drafting skills. We shall further address the extent to which
constitutional provisions that limit constitutional amendment are effective—or
can be effective—in reducing instability.

AMENDMENT-CONNECTED
CAUSES OF CONSTITUTIONAL INSTABILITY

The Substantive Narrowness of Amendments

Current state constitutions, for purposes of general discussion, may be divided
into two groups: those drafted before the Civil War, and those drafted after-
ward. The basic difference between the two groups is the extent to which the
legislative power is limited. The early documents contain virtually no limita-
tions on the legislature except for the traditional bills of rights, while the later
ones, seeking to curb the abuses of the legislatures of the Reconstruction era,
outline in detail the powers these bodies may exercise.> Thus, almost all of the
early documents, because of their relative lack of limitations, are shorter.

Since the last half of the twentieth century witnessed an expansion of gov-
ernmental functions, we find, as would be expected, that the states with short
constitutions that do not limit the legislature have been able to assume these
functions without changing their fundamental law. But the states with the
long, overly detailed, and therefore inflexible, constitutions have required nu-
merous changes in their fundamental law to adapt to modern conditions.*

While the basic pattern holds true, that the constitutions drafted after the
Civil War have been more frequently amended than the earlier ones, there are
variations within each group that are not explainable by the ease or rigidity of the
amendment process. Thus, we must consider factors other than the constitution
as originally drafted to explain the disparity in the patterns of amendment.

The type of amendment added to a constitution plays an important role
in determining the subsequent pattern of amendment. Regardless of the
amount of detail in the original document, if the amendments added to it are
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detailed, they will themselves stimulate further changes. The Massachusetts
constitution provides an excellent example of this process. One example is the
amendment providing that notaries public be appointed by the govemor.5 A
subsequent amendment provides that women may hold the office of notary
public but that a change of name renders the commission void, although it
does not prevent reappointment under the new name.® A still later amend-
ment repeals the latter part of the last cited amendment and provides that on
change of name a woman must reregister under her new name.’ It is not clear
why the first amendment should ever have been included in the constitution
(see chapter 2), but once it was included, the rest of the chain was inevitably
bound to follow.

Other states with originally succinct constitutions have, in the main,
avoided the pitfall of detailed, substantively narrow amendments, and the
problem has been much more severe where the original document was prolix.
For example, some state constitutions contain provisions such as “T'he follow-
ing property, and no other, shall be exempt from taxation . . .” followed by a list
of many specific exemptions. Thus, in order to create a new exemption an
amendment must be adopted and such provisions are often amended regularly
to add additional specific exemptions. The alternative to this course of action
would be an amendment that either vested in the legislature the power to pro-
vide for exemptions, or enumerated the broad categories of property that would
be exempt.

With the disadvantages, in terms of flexibility and obsolescence, of
lengthy, overly specific constitutions, so readily apparent, it would seem rea-
sonable to expect that the amending process might have been used to cure these
defects in the original constitution, and yet, more often, it has served to com-
pound them. The most practical way of coping with the excessive detail would
have been either to repeal the provisions that proved unworkable, or to replace
them with more general amendments where the policy warranted inclusion.
However, this has not been done, and amendments are commonly as detailed
as the constitution itself.

The whole question of differential property taxation to encourage certain
activities provides a good f:xample.8 With the passage of time such uniformity
in taxation requirements of state constitutions had to be modified.

The rigid uniformity provisions were originally designed to prevent
legislative abuses of the taxing power. . . . The open space amend-
ments carve out certain exceptions to these rules. At the same time,
however, the amendments confirm the continuing viability of the
concept of uniformity by allowing specific deviations from operation
of the rules.’
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Although patterns of narrow amendments similar to the ones just dis-
cussed are very common, there are instances, to be sure, where a more far-
sighted approach has been taken. For example, the Wisconsin Constitution,
Article VIII, Section 10, prohibits the legislature from contracting debts for
works of internal improvement. After its adoption in 1848, by the 1960s sev-
enty proposals to amend it had been introduced into the legislature, six of
which advocated its repeal, while the remainder sought to enlarge the scope of
permissible activity by removing a particular activity from its ban.'® While re-
peal would have been the most expedient course of action, the five amendments
that were in fact adopted, permitting the construction of highways, airports,
veterans housing, port facilities, and the development of forests, were suffi-
ciently broad and generally worded to allow adequate legislative discretion
within each permissible category.

While it has generally been thought that detailed amendments are due to
continuing distrust of the legislature even 'coday,11 it seems more likely that
other reasons, different from those that produced the overly specific constitu-
tions, are responsible for this phenomenon. Constitutions are traditionally
drafted by a convention, whose function is to produce a workable document of
fundamental law. The drafters are concerned not only with the specific provi-
sions but with the organization and interrelationship of the entire document.
While this has not always prevented overspecificity in many areas of the docu-
ment, it ought to work a tendency toward generality. Amendment on the other
hand is generally a piecemeal process. Most amendments are initiated by
groups, either private or public, who seek constitutional change to remedy a
specific situation that adversely affects them. Such a group will usually suggest
an amendment, which although solving its immediate problem, ignores the
broader aspects of the same situation, ' leaving to further detailed amendment
matters that could have been resolved with a single more general one, and leav-
ing unresolved the problem of an overly detailed constitution. This can be seen
as a particular problem in states where the constitution can be amended through
the initiative.

One may wonder why the legislature does not broaden the proposals that
unnecessarily increase the prolixity of the constitution without solving the en-
tire problem created by the provision in question. The answer, it would seem,
is related to the fact that the legislature is unlikely to act on its own motion on
constitutional amendments, and the group or interest seeking the amendment
is unlikely to be willing to jeopardize its passage by enlarging its scope, for it is
common experience that a narrow amendment will prove less controversial.

A state constitution that departs from the concept of a frame of govern-
ment, and that is overly specific, detailed, and excessive in length will affect the
legislature’s attitude to the amendment process in still another way. Requiring
many amendments to maintain minimally effective government, such a con-
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stitution regularly shifts the place for policy decisions from the legislature to the
polls. Part of the resulting legislative irresponsibility is likely to be reflected in
a lessening of concern for the constitution as higher law, and a laissez-faire at-
titude toward constitutional amendment as, in effect, just another form of leg-
islation. In states whose constitutions allow considerable legislative discretion
and require only occasional amendment, on the other hand, the legislature,
jealous of retaining its power, is more likely to scrutinize amendment proposals
before passage.

Another result of legislative indifference toward amendment is the failure
to repeal overly amended provisions. This can be attributed to what we may call
legislative inertia. Since repeal of a frequently amended provision often neces-
sitates reenactment of its contents into statutory law, it may be easier to pass a
single narrow amendment (although the basic constitutional problem remains
unsolved) than to repeal the offending provision. But this not only continues
the need for amendment of the provision, it also perpetuates outmoded provi-
sions, so that the addition of new amendments may even result in conflicting
constitutional provisions. Considerable uncertainty may result as to what is
constitutionally allowed and what is prohibited. Rather than taking a chance on
making the wrong decision on the state of the law, subsequent amendments in
the particular area may then be prefaced with a phrase such as “Nothing in this
constitution shall be construed to prohibit . . .” A blatant example of tortuous
wording of an amendment to assure its enforcement without courting the dan-
ger of its judicial nullification because of contradictory provisions is former
Article XII, Section 22 of the California constitution:

No provision of this Constitution shall be construed as a limitation
upon the authority of the Legislature to confer upon the Public Utili-
ties Commission additional powers of the same kind or different from
those conferred herein which are not inconsistent with the powers
conferred upon the Public Utilities Commission in this Constitution,
and the authority of the Legislature to confer such additional powers
is expressly declared to be plenary and unlimited by any provision of

this Constitution.'?

Failure to repeal an unworkable provision not only breeds further amendment
in that new exceptions to its detailed prescriptions must continue to be added
by amendment, but it also necessitates further constitutional proliferation in
another, more subtle way. The more inflexible and detailed a constitution has
become by overspecific amendment, the greater the chances that a new piece of
legislation will conflict with some constitutional mandate. Rather than risk ju-
dicial invalidation of legislation, the legislature—again, in lieu of setting in mo-
tion the machinery to repeal the constitutional obstacle—will merely pass the
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legislation in the form of a proposal for constitutional amendment, which, once
adopted, will require additional amendments when a change in the provision
becomes necessary.

In states with a history of frequent constitutional amendment, the problem
of reversing this cycle is formidable. The habit of working within the limits of
a detailed constitution that requires numerous amendments is ingrained in the
legislators, with the result that even in the event of a revision, there may be
much opposition to a radical change in the type of document.'* In explaining
the failure of the Georgia constitutional commission of 1944 to recommend
sweeping deletions of unnecessary matter from its overly detailed constitution,
it was said “[ W]e should not overlook the force of custom and habit in at-
tempting to explain the continuation of the past constitutional pattern in the
new draft. After all, for many years Georgians have been accustomed to a con-
stitution filled with detail and with a very easy amending process."15 Similarly,
the urge to amend a constitution, although it may stem from the detailed con-
tent of the constitution, may become an independent cause of amendment.
Professor Owen has said in regard to Louisiana, “T'he urge to amend, however,
appears to be a fixed part of the Louisiana political tradition and to be to some
extent unrelated to the nature of the fundamental document,”'® and pointed
out that in each of Louisiana’s ten (now eleven) constitutions since 1812,
amendment has been more frequent than in the preceding one.!”

Accepting the habit of amending the constitution, and recognizing its ill
effects on constitutional stability, the drafters of certain provisions and amend-
ments have attempted to devise safeguards to assure their inviolability. For ex-
ample, Article XVIII, Section 284 of the 1901 Alabama Constitution stated:
“Representation in the legislature shall be based upon population, and such
basis of representation shall not be changed by constitutional amendment,”'®
and Article XIX, Section 5 of the New Mexico Constitution provides that “the
provisions of [the section authorizing amendment by legislative proposal] shall
not be changed, altered or abrogated in any manner except through a general
convention called to revise this Constitution as herein provided.” Similarly, in
California, after the adoption of twenty-three separate amendments authoriz-
ing bond issues, an amendment was adopted in 1962, Article XVI, Section 2,
which, after repealing several of the prior amendments and providing for broad
issues on the basis of a popular referendum, then continued: “No amendment
to this constitution which provides for the . . . sale of bonds in the State of Cal-
ifornia shall hereafter be submitted to the electors, nor shall any such amend-
ment hereafter submitted to or approved by the electors become effective for
any purpose.” While the simplifying effect of the California amendment as a
whole is, of course, recognized, the efficacy of these safeguards against amend-
ment is doubtful, for there is nothing to prevent their repeal or the passage
of an amendment specifically overriding the prohibition. However, the mere
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existence of the prohibitory provision might engender sufficient controversy to
defeat any proposed amendment.

Some Examples of the Subject Matter of Amendment-Breeding
Amendments

The failure of the legislature to screen with care proposals for constitutional
amendment has also permitted the adoption of unnecessary amendments that
might have been passed as statute law. One such category of amendments is
that sponsored by interest groups who, taking advantage of the legislative pas-
sivity toward amendment, seek to secure constitutional status, and thus relative
permanence, for provisions that inure to their benefit. Included in this category
are constitutional provisions granting state aid to enumerated colleges and uni-
versities, civil service preferences and tax exemptions to veterans, and those
granting tax exemptions to certain other groups. The addition of such prefer-
ential provisions creates permanence not only for the duration of the existing
constitution, but also for a future constitution. Once a group has achieved con-
stitutional protection for its interests, it will resist any attempt either by way of
amendment or constitutional revision to remove this protection.'” This politi-
cal factor accounts to some extent for the continued existence of outmoded
offices that survive because they were once given constitutional status.?

The desire to keep certain fields out of the political arena has been respon-
sible for many provisions and amendments containing matter clearly otherwise
inappropriate for inclusion in the constitution. Designed to foreclose future
legislative action, these provisions often contain minute details and therefore,
like other constitutional minutiae, may require frequent amendment. One ex-
ample is the New York provision prohibiting the clearing of state-owned for-
est lands.?! This provision is still useful in preventing lumber interests from
calling for more ski trails to justify cutting public forests.

There are certain types of provisions that have proved to give rise to
amendment more frequently than others. What has been noted in chapter 3
about the effects of generality and specificity of constitutional provisions is ap-
plicable here, too. Overly specific provisions— especially those containing lists
of powers or prohibitions—can generally be expected to be amended fre-
quently. For example, the South Carolina Constitution, Article III, Section 34,
contains a list of eight numbered categories on which special legislation is pro-
hibited—including the adoption or legitimation of children, protection of
game, changing names of persons or places, summoning and empaneling ju-
ries—followed by a general statement that “In all other cases, where a general
law can be made applicable, no special legislation shall be enacted.” This sec-
tion has been amended several times to authorize the establishment of civil
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service commissions by statute in certain cities. It might be noted that this is
but another instance where the form of amendment in itself determines the fu-
ture course of amendment—for if civil service commissions are to be created by
state statute in other cities, future amendments will be necessary. The adverse
consequences of this type of narrow amendment thus compound the difficul-
ties that arise from the specificity of the original provision.

The provisions most frequently amended are those relating to substantive
areas not generally considered to be “core” constitutional content. The most
frequently amended provisions were usually included in the constitution either
to restrict the powers of a distrusted legislature, or on the urging of a strong in-
terest group, and were for the most part, narrowly conceived to serve only im-
mediate—and what proved to be transient—needs. Thus, given the infrequent
repeal of provisions that have once found constitutional protection, and the
tendency toward narrow amendments, it is these provisions that are continually
being brought up to date by constitutional amendment. Provisions concerning
debt limitations and various aspects of taxation are among those most prone to
amendment. In states with an established pattern of frequent amendment, we
find these provisions being constantly amended for specific purposes.

The Impact of Judicial Decisions on Amendment Practices

The courts have often been criticized for narrowly construing constitutional
provisions, thereby necessitating amendments in order to effectuate worthwhile
policies. However, courts face a difficult problem when called on to construe
narrow constitutional provisions that—unlike provisions drafted with a view to
generality—leave little room for flexible interpretation. The choice faced by the
courts is often between giving effect to the narrowly limiting effect of the con-
stitutional language (thus nullifying inconsistent laws or other acts of govern-
ment, and giving rise to the need for amendment), or finding a device to blunt
the effect of the constitutional language, such as by regarding it as “merely di-
rectory.”22 Instances of this dilemma—with choices falling on either side—are
numerous in cases involving constitutional regulation of legislative procedure.23

The courts’ role in the construction of state constitutional provisions and
the resulting lessons for drafters, has been discussed elsewhere.?* It is clear that
we are confronted here with but another instance of the courts’ construction
following the lead of the constitution: when the constitutional language is nar-
rowly specific, the courts are deprived of the opportunity to further the devel-
opment of the law that general, prospective provisions afford them.

It would seem that narrow judicial construction of overly specific provi-
sions ought to encourage efforts to simplify the constitution, but it has not, in
the main, had this effect; rather it has often prompted the legislature to cir-
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cumvent the risk of invalidation, by passing and submitting to the people, as
constitutional amendments, legislation whose constitutionality is doubtful—
thereby further encumbering the document with unnecessary matter.

While much of the criticism of the judiciary is unwarranted, it is true that
during the first three decades of last century judicial conservatism in the face of
new social legislation was responsible for the adoption of many amendments.
For example, workers’ compensation provisions in some constitutions were in-
cluded to override invalidation of similar legislation by the courts,?® and several
constitutional home-rule provisions had a similar origin.26 Decisions of this
sort, invalidating needed legislation, were not limited to states with overly de-
tailed constitutions (where such an attitude is understandable). Professor
Dodd, in condemning what was then the attitude of the judiciary said, “The
narrow and illiberal attitude of the courts in interpreting constitutional provi-
sions has done something, and if continued will probably do more, toward
turning our constitutions ‘from fundamental frames of government into statu-
tory codes.””?’

While the attitude of the courts has undergone (:hzmge,28 the constitu-
tional amendments adopted in response to narrow judicial rulings continue to
be part of many state constitutions, and continue to breed further amendments
by reason of their inflexibility and obsolescence.

The Drafters’ Role in the Preparation of Constitutional
Amendments

The consideration of amendment practices has demonstrated that the cycle of
narrow, overspecific constitutional provisions breeding narrow, overspecific
amendments, which in turn beget the need for further amendment, is not eas-
ily broken. Nevertheless, the drafter may have an opportunity to use his or her
skills to that end. It must be remembered in preparing constitutional amend-
ments that they are constitutional amendments, and not mere amendments of
statute law, for many of the positive virtues of drafting in the context of statu-
tory amendments may become faults in the constitutional context.

It may be necessary, once again, to return to the basic theory of state con-
stitutional law, namely that state government has plenary powers, and that, in
consequence, any provision included in the constitution will operate as a limi-
tation on its powers. Thus, when adding any new provision to the constitution,
the framer of the amendment, with the advice of the drafter, must apply sound
criteria of inclusion and exclusion to the proposal, to determine whether the
limitations on state power—in terms of the likelihood of inflexibility and ob-
solescence of the provision—are warranted by the importance of the proposal

and by the likelihood of the enduring worth of its policy.29 But this, it would



68 Some Implications of State Constitutional Amendment for the Drafter

seem, is not quite enough in the context of constitutional amendments, for al-
though the criteria of inclusion and exclusion considered elsewhere may serve
to prevent the addition of new matter to existing constitutions, they need to be
applied in a particular way in order that needed constitutional amendment may
also serve the aim of constitutional simplification. A sound approach to the
matter involves the application of the “criteria” not only to the proposed
amendment, but to an examination of the provision already in the constitution
that is proposed to be amended. In view of the fact that the provision has al-
ready shown weaknesses by its need for amendment, a full re-evaluation of its
soundness may well lead to the conclusion that the whole subject has become—
or always has been—inappropriate for inclusion. Putting the matter in a differ-
ent way, the presumption in relation to amendments ought to be not only
against the inclusion of new matter, but there ought to be, if not a presump-
tion, at least a preference in favor of repeal, rather than amendment, of the pro-
vision sought to be amended.

As indicated, amendments tend to cluster about certain overly restrictive
provisions in particular substantive areas. The pressure for repeated amend-
ment of such provisions by way of special modifications and exceptions is evi-
dence of the fact that the provision, because of its inflexibility or obsolescence,
does not meet current needs. While additional amendment may temporarily
solve an immediate problem, it will not resolve the underlying difficulty of the
restrictive effect of the provision. On the contrary, it may aggravate the prob-
lem because a newly added exception, for instance, may create a negative im-
plication that further restricts the scope and flexibility of the amended
provision, setting the stage for the next round of amendment.

Short of repeal, the preference ought to be for an amendment that will
state the proposition in general, rather than specific and restrictive terms, so as
to reinvest the legislature with the power to give meaning to, and to develop
constitutional language in accordance with contemporary needs.*’

It must be noted that the devices suggested to encourage constitutional
simplification in the course of needed amendment would be inappropriate or
unusual when applied to statutory amendment. An exception to a provision of
statute law must be specifically and perhaps even narrowly spelled out, and the
problem can not usually be resolved by repealing the entire law, for it is the law
that grants the authority to deal with the problem. It is different in the consti-
tutional context, because the constitution does not grant powers, and the repeal
of a constitutional provision leaves no gap in the legislature’s power to deal with
the particular issue, but on the contrary, will give the legislature greater free-
dom than it had before.

The frequency of state constitutional amendment, and the fact that many
amendments are prepared by lawyers for special interest groups or by legislative
staff services whose main function is the drafting of ordinary legislation, has a
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normal tendency to reflect in such amendments the more narrow and specific
drafting techniques that are more appropriate to statutes. The tendency is
strengthened by legislative form manuals that treat constitutional amendment
as just another form of legislation. There is a clear need for draftsmen to be
aware of the far greater implications and consequences of constitutional
amendment, and to adopt the drafting process accordingly.

THE ErrecT OF CONSTITUTIONAL RESTRICTIONS
ON LEGISLATIVELY PROPOSED AMENDMENTS

The constitutional amendment procedure ought to be sufficiently difficult to pro-
tect the document against frivolous amendments and sufficiently liberal to permit
necessary ones. Putting the matter in this fashion is perhaps just another way of
stating that the advantages of including rigorous restrictions of the amendment
process must be weighed against the disadvantages of inflexibility and obsoles-
cence of the document as a whole; for when we consider the amendment process,
we are concerned not only with the generality and inflexibility of the provision
itself, but with its effect on the development of the entire document.

Restrictions of the amendment process are in some measure intended to be
protections against constitutional instability. They are, in effect, devices to protect
the people of the state against themselves. Their effectiveness in protecting against
constitutional instability must be considered in coming to a decision on the nature
of the provisions on amendment that ought to be included in a state constitution.

The amending process can be divided into two parts: proposal of amend-
ments by the legislature and their adoption by the people.31 The amendment
provisions found in state constitutions differ in four material ways: (1) the size
of the legislative vote necessary for proposal; (2) the number of times an
amendment must be approved by the legislature before it may be submitted for
adoption; (3) limitations on the number and frequency of proposed amend-
ments; (4) the size of the vote necessary for adoption. In addition, a number of
states have placed restrictions on the contents or form of amendments, most
significantly by a “single subject” limitation.

The Legislative Vote and Number of Passages Necessary

to Propose an Amendment

With very few exceptions, amendments may be initiated in either house and
must be approved by both houses before they may be submitted to the people.
Although it might appear that the requirement of a special majority, present
in a number of state constitutions, would curtail amendment, this has not
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proved to be the case. Of course, requirement of more than a simple majority
will defeat some proposals, but it appears that the number of proposals voted
on in all of the states indicates no correlation between the size of the legislative
majority required and the number of amendments proposed.32

While in most states amendments are proposed by a single legislative pas-
sage, in a number of states they must be approved in two consecutive legislative
sessions, with most of these states requiring that an election intervene between
the two passages. These states vary as to the size of the required legislative ma-
jority. The dual passage requirement also does not seem to impede constitu-
tional change, but it does protract it, especially in states with biennial legislative
sessions.>> New Jersey provides that a proposed amendment that receives a
three-fifths vote of the members of the legislature goes on the ballot that year;
if it receives a majority but less than three-fifths it must be referred to the leg-
islature in the next legislative year, and repassed by a majority before being sub-
mitted to the electorate.*

When proposed amendments have been passed by two legislatures, and
thus presumably given more consideration than in states where but a single
passage is required, it might be supposed that the people would more readily
acquiesce in the judgment of the legislature and that a higher rate of ratification
would prevail. However, this has not proved to be true, and the proportion of
proposals ratified is substantially the same in states requiring double passage as
in the rest of the country.

It can be said in general that the devices which attempt to restrict amend-
ment at its source in the legislature have not succeeded. The frequency of pro-
posals, in spite of the special majority and dual passage requirements has been
attributed to an attitude held by legislators, that constitutional amendment is a
responsibility of the people, and that to defeat an amendment in the legisla-
ture is to deprive the electorate of the opportunity to carry out this function.

Limitations on Number and Frequency of Amendments

A state constitutional limit on the number of amendments that may be sub-
mitted to the electorate at any one time is found in some states. This provision,
a purely artificial restraint, does not seem to have stifled amendment. While
none of these states has an especially high rate of amendment, the frequency
of proposed amendments is not low enough to attribute any substantial limit-
ing effect to these provisions.

A provision limiting the frequency with which amendments may be pro-
posed is found in some states. In Kentucky and Pennsylvania amendments de-
feated by the electorate may not be resubmitted until five years later, and New
Jersey requires a three-year lapse before resubmission of a defeated amend-
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ment. Since these limitations apply only to amendments that have been
defeated, they clearly do not have any impact on the amendment pattern as a
whole, although they do restrict the common practice of resubmission of de-
feated amendments. An Illinois provision that an amendment to the same pro-
vision may not be proposed more often than once every four years seems to fall
within this same category. Its effect on the amendment process is not clear, for
although the Illinois Constitution has been infrequently amended, it is proba-
bly due to the interaction of several restrictions, and not to this one alone.

The Popular Vote Needed for Adoption

Provisions prescribing the size of the vote necessary to adopt a proposed
amendment have in some states curtailed constitutional change more than any
other part of the amending clause. Most states now provide for adoption by a
majority of the votes cast on a proposal; but in some, adoption of a proposed
amendment used to require a majority of the votes cast (for any purpose) at the
election.® Thus, even if a proposition received more affirmative than negative
votes it would fail if the number of affirmative votes was fewer than a majority
of those cast at the election. In other words, a voter’s failure to cast a vote on a
proposed amendment had the same effect as a negative vote. Since typically far
fewer people vote on amendments than for candidates, this requirement proved
in the past to be an obstacle to constitutional change.%

Effects of Restrictions

In summarizing the effect of the amendment procedure on the frequency of
constitutional change, two points emerge. First, the relationship between ease
and frequency of amendment is at best random. None of the states with the
most flexible procedures—that is, proposal by a majority of the legislature in one
session and adoption by a majority vote on the proposal—are among those with
the highest rates of amendment. Second, a specific type of restriction in any
state does not materially impede the amendment process. There seems to be no
relationship, for example, between the requirement of a special majority or of
dual legislative passage and the frequency of amendment. This is evidenced by
the fact that the five states with the highest rates of amendment have one of
these provisions. On the other hand, the limitations on the number and fre-
quency of proposed amendments and on the resubmission of defeated ones
seem to inhibit the natural course of constitutional change to a limited extent.
Similarly, even the requirement of adoption by a majority of the votes cast at the
election, while still curtailing the amendment process, need no longer stifle it.
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Restrictions on Form and Content: The Constitutional

Amendment Single Subject Rule

Another kind of restriction of amendments is the limitation on their form and
content, namely the “single subject” rule. Some states specifically require that
each state constitutional amendment relate to one subject only,>” and many
others require that when two or more amendments are submitted to the elec-
torate at the same time each is to be voted on separately.*® The latter require-
ment has sometimes been construed as a single-subject requirement, on the
grounds that the rule means that any proposition capable of being voted on
separately must be submitted to the voters as a separate amendment. Thus, the
question often arises as to what constitutes a single amendment or, in other
words, whether a proposed (or already adopted)*” amendment is in reality one
amendment or several amendments. Although the inclusion of the single sub-
ject rule (both as to laws and constitutional amendments) has the laudable ob-
jective of preventing logrolling,*” its presence has engendered much needless
litigation of a highly technical character. Opponents of an amendment will
often challenge its validity on the grounds that its submission violated the sin-
gle subject rule. If strictly construed, the rule may create formidable obstacles to
the amendment process. On a related question, the Hawaii Supreme Court has
ruled that its state constitutional amendment provisions do not permit the leg-
islature to submit two similar amendments to the electorate, letting the voters
decide which to adopt.*!

Although the liberal construction of the single subject rule has avoided
most of its possibly harsh effects,*? the provision has to some extent interfered
with desirable constitutional change. For example, the increasingly popular
practice of seeking constitutional revision through the legislature or by a com-
mission responsible to the legislature, has been said in some instances to be
precluded by this provision.*> Even an amendment proposing the revision of an
entire article has been held in some instances to contravene this section; Okla-
homa, for instance, found it necessary to amend its constitutional amendment
clause to declare that “in the submission of proposals for the amendment of this
constitution by articles, which embrace one general subject, each proposed ar-
ticle shall be deemed a single proposal or proposition.”** The continued exis-
tence of the single subject rule in a number of states has, in addition to its
intended protection of voters’ choice, at least two undesirable consequences. It
encourages the adoption of narrowly limited amendments, and it enables the
judiciary to exert what may sometimes be viewed as an excessive amount of
control over the content of amendments.*> On balance, the cost of including
the single subject rule in the constitution may outweigh its benefits. These ben-
efits, however, include the protection of the voting public from being presented
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with more than one substantive change in the highest governing document in
their state and being able to cast only a single vote on them.

Although consideration of the merits of the use of the initiative process to
amend or revise state constitutions is beyond the scope of this volume, it should
be noted that state constitutions provide specific limitations on this process.
For example, many states restrict the initiative process to proposed amendments,
rather than revisions.*® California’s famous Proposition 13, a relatively complex,
initiated set of changes to California’s state constitutional taxation provisions,
survived a challenge asserting that it was a revision rather than an amendment,
as well as a single-subject attack.*” Some courts apply the single-subject re-
quirement more rigidly to initiatives than to legislatively proposed state consti-
tutional amendments.*®

Effective Date

The question of when an amendment takes effect, or when the change accom-
plished by the amendment shall become operative, can be very important. Fail-
ure to address this question, either by a generally applicable, default provision
in the constitution itself, or within the specific question on the amendment,
can cause unnecessary litigation. For example, when the Wisconsin voters rat-
ified an amendment protecting the right to bear arms, a man was arrested for
carrying a concealed weapon three days after election day but before the votes
were canvassed and certified. The question had to be resolved by the Wiscon-
sin Supreme Court, which ruled that the amendment did not take effect until
the canvass and certification.*’

CONCLUSIONS

Although the original content of a state constitution greatly affects the need for,
and the nature of, subsequent amendments, the substantive content of such
amendments themselves, as well as their form, frequently compounds the faults
of the original document. Just as frequently, constitutional amendments become
themselves the cause of inflexibility, obsolescence and constitutional instability.
Amendment-breeding amendments, no less than amendment-breeding provi-
sions of the original document, are to blame for the unsatisfactory condition of
many state constitutions. The drafter’s task in the preparation of constitutional
amendments calls for a realization that the preparation of constitutional amend-
ments involves problems different from problems of statutory amendment, and
that, in fact, treating constitutional amendments as though they were a species
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of statute law will probably contribute to the inflexibility and early obsolescence
of the constitution. The drafter’s obligation in considering policy choices is to
apply the criteria of inclusion and exclusion not to the amendment proposal
alone, but to the entire provision that is to be amended, for in the process of
amendment, the aim of constitutional simplification ought to be served. This
aim, will in many instances be better served by the repeal or revision of an
amendment-breeding provision, than by its further amendment. The aim of re-
vision may also be served by recourse to amendments that restate constitutional
provisions with greater generality, rather than by recourse to amendments that
provide for specific exceptions or specific authorizations to resolve the immedi-
ate, and often narrow, problem.

An examination of the restrictions of the amendment process demon-
strates that the constitution maker cannot rely on these artificial limitations to
preserve a sound measure of constitutional stability. Constitutions that have, in
the main, been confined to the “core” constitutional content have not suffered
from excessive amendment by reason of an easy amendment procedure. Overly
detailed and lengthy constitutions that have suffered obsolescence and inflexi-
bility have not, generally speaking, reduced the volume of amendment by
putting obstacles in the path of the amendment process. In the few instances
where the amendment process has been so difficult as to block amendment al-
together, constitutional stability of a sort has been achieved, but at the cost of
threatening the stagnation of state government.

The significance for the constitution maker and drafter is clear. An
amendment procedure that places no great difficulties in the path of constitu-
tional amendment involves no risks in the context of a short constitution con-
fined largely to “core” content, and there is no justification for the fear that the
old habit of constitutional amendment will soon turn such a document into an
overly specific one. An amendment procedure that is not too difficult will,
moreover, be of one piece with the rest of a constitution limited in the main to
a frame of government, for it will consistently carry through the aim of placing
adequate responsibility in the legislature. An easy amendment procedure also is
not likely to produce any more amendments in the context of the long and de-
tailed constitutions than are being produced now, even in the presence of seem-
ingly difficult obstacles. Obviously the long and detailed constitution can not
afford an amendment provision which will be so difficult as to prevent most, if
not all, amendment, for it not only blocks the freedom of government to re-
spond to changing needs, but also prevents the use of the amendment process
for constitutional simplification. The absence of any effective and workable
safeguards against constitutional instability that can be “built into” the consti-
tution in turn increases the responsibility of the constitution maker and the
drafter in the consideration and preparation of constitutional amendments.



Chapter 5

Judicial Doctrines of Interpretation
Affecting Drafters of

State Constitutional Provisions

INTRODUCTION

This chapter explores a number of judicial doctrines that courts apply in the
interpretation of state constitutions. These doctrines affect the enforcement of
state constitutions and are therefore of special interest to drafters or revisers. In
other words, certain drafting choices can lead to interpretations by the courts
that should be foreseen by drafters. If such interpretational approaches are not
desired by those supporting the provision, this knowledge will enable them to
anticipate the issue and possibly avoid it.

State constitutions in form often tend to resemble statutes, and many of
the ordinary judicial doctrines of statutory interpretation have been applied to
the interpretation of state constitutions. Two doctrines selected for discussion
here are of this class. Although commonly encountered in both areas, they have
particularly significant consequences in a state constitutional context because of
the special nature of such constitutions. They are (1) the distinction between
“mandatory” and “directory” provisions, and (2) the canon of construction
known as expressio unius est exclusio alterius (the expression of one thing is the
exclusion of the other). The other doctrines examined in this chapter have
been developed and used primarily by the courts in the interpretation of state
constitutions. They are (3) the view courts take of state constitutional provi-
sions as reflecting the “voice of the people,” because the provisions have been
proposed to, and ratified by, the voters; (4) the reliance by courts on state con-
stitutional history, including state constitutional convention or commission
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materials, legislative debates and reports, and voters pamphlets and news-
papers; (5) the reliance by courts on lessons gleaned from the successive ver-
sions of a state constitutional provision as it has evolved over time from one
constitution to the next, either through revision or amendment; (6) the doc-
trine of “contemporaneous construction,” that assigns special weight to judicial
interpretations rendered soon after the adoption of constitutional provisions;
(7) the distinction between self-executing and non-self-executing provisions;
and (8) the judicial view that certain interpretation problems arising under state
constitutional provisions are not judicially enforceable, or “political,” and that
courts will therefore not undertake to enforce them.

The standard general work on state constitutional interpretation was
Thomas M. Cooley’s A Treatise on the Constitutional Limitations Which Rest
Upon the Legislative Power of the State of the American Union, first published in
1868 and updated in numerous subsequent editions. Many courts relied on this
work as authority, referring to it simply as “Cooley’s Constitutional Limita-
tions.” That work, however, is now out of date to the extent that modern state
constitutions have evolved to deal with new issues, but it is still fundamentally
sound, is relied on by a number of state courts, and will be referred to here.

Many state courts make the statement that the rules of szazuzory construc-
tion apply equally to state constitutional interpretation.1 One should, however,
be skeptical of this blanket assertion. Other courts, for example, recognize sub-
tle or major differences between statutory and state constitutional interpreta-
tion. The Missouri Supreme Court expressed some caution: “T’hough applied
more broadly because of the permanent nature of constitutional provisions,
rules of statutory construction apply to interpretation of the constitution.””
Therefore, a drafter who is familiar with the approaches courts take to inter-
preting statutes must also consider the special issues surrounding judicial inter-
pretation of state constitutions.

ORIGINS OF STATE CONSTITUTIONAL PROVISIONS:
THE VOICE OF THE PEOPLE

Intent of the Voters

State constitutions have unique origins, differentiating them in important ways
from the federal constitution. State constitutional provisions owe their legal va-
lidity and political legitimacy to the state electorate, not to “Framers” or state
ratifying conventions as is the case with the federal constitution.’ State consti-
tutions, ratified by the electorate, are therefore characterized by state courts as
the “voice of the people.”4 According to the Michigan Supreme Court:
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When construing a constitution, the Court’s task is to “divine the
‘common understanding’ of the provision, that meaning ‘which rea-
sonable minds, the great mass of the people themselves, would give
it.”” . . Relevant considerations include the constitutional convention
debates, the address to the people, the circumstances leading to the

adoption of the provision, and the purpose sought to be alccomplished.5

This approach is unlike anything in federal constitutional interpretation. State
courts often use this view, in the absense of indications that a technical meaning
was intended, to support a strong preference for ordinary or plain meaning inter-
pretation,6 so it has important implications for state constitutional drafters and
those proposing and supporting, state constitutional amendments and revisions.

The Supreme Court of Colorado explained:

To determine intent courts first examine the language of the
amendment and give words their plain and commonly understood
meaning . . . Courts should not engage in a narrow or technical
reading of language contained in an initiated constitutional amend-
ment if to do such would defeat the intent of the people.7

Many courts, of course, have indicated that while a search for the ordinary
meaning of a state constitutional provision is the primary task, it is often diffi-
cult to establish plain meaning.8 Courts have not relied on this preference for
reliance on ordinary meaning as a reason to exclude reliance on constitutional
history materials.

Because resort to voters’ intent is completely foreign to federal constitutional
interpretation, the variety of evidence state courts look to in interpreting state
constitutional provisions is also quite unheard of in federal constitutional inter-
pretation. Of course, the evidence varies depending on the avenue leading to the
provision—constitutional commission or convention, legislative proposal or ini-
tiative. Persons involved in state constitutional amendment and revision should
know about the courts’ utilization of these materials. Often state courts examine,
based on arguments submitted by counsel, evidence of the voters’ intent derived
from official ballot pamphlets and other materials presented to voters prior to the
referendum. In this respect, the California Supreme Court noted:

When, as here, the language of an initiative measure does not point to
a definitive resolution of a question of interpretation, “‘it is appropri-
ate to consider indicia of the voters’ intent other than the language of
the provision itself.”. . . Such indicia include the analysis and argu-
ments contained in the official ballot pamphlet.”g
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Another form of official information supplied to voters prior to their considera-
tion of proposed constitutional amendments or revisions is the “Address to the
People,” which is often drafted by a constitutional convention itself.' Even more
unusual to those familiar only with federal constitutional interpretation is the
rather frequent reference by state courts, as an aid to their interpretation task, to
newspaper analysis of the constitutional issue to be voted on.!! This latter source,
of course, is outside the control of the drafter, but nonetheless the tendency
toward ordinary meaning interpretation should be kept in mind.

State Constitutional History

Having said that it is the wozers who adopt the state constitutional provision at
a referendum, rather than the drafters themselves, whose intent is the judicial
focal point of state constitutional interpretation, there is an issue with respect
to why constitutional convention or commission, or even legislative, materials
are relevant. The Illinois Supreme Court has been particularly concerned with
this linkage issue, observing:

We have previously acknowledged that in construing the Constitution
the true inquiry concerns the understanding of the meaning of its pro-
vision by the voters who adopted it. However, the practice of consult-
ing the debates of the members of the convention which framed the
constitution has long been indulged in by courts in determining the
meaning of provisions which are thought to be doubtful.’?

The Illinois court explained this linkage in a later case:

The insight provided by these comments is critical to our task of dis-
cerning the intent of the drafters’. . . . The reason is that it is only with
the consent of the convention that such provisions are submitted to
the voters in the first place.13

Professor Harold Levinson has also explored this question of possible 1inkage.14
He suggested the possibilities that the people conveyed their views to their del-
egates, who acted as agents of the people,15 that there was some kind of infor-
mal communication from the delegates back to the people prior to the
ratification vote, and that the delegates and the people shared a “general un-
derstanding of how language was used.”!® In addition, Professor Levinson
made an important distinction between a situation where the people cast a sin-
gle vote for an entire revised state constitution or package of revisions, on the
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one hand, and where they voted individually on a single amendment, on the
other hand. In the former case, he concluded, the “result is that many electors,
in ratifying a package proposal, must have placed considerable trust in the in-
tent of the framers.”!’ Finally, in a case of ambiguous state constitutional lan-
guage where the people’s intent is also unclear, the intent of the framers is the
only available source of intent and “the most persuasive substitute available.”'®

Some courts insist on the presence of an ambiguity in the state constitu-
tional text as a prerequisite for examining constitutional convention records.”’
Sometimes both the majority and dissenting opinions in state courts rely on the
same debate in the state constitutional convention for their differing views.20
State courts have, on many occasions, referred to the rejection of amendments
proposed during a constitutional convention to indicate the meaning of the fi-
nally adopted provision.2 ''"The most common references to state constitutional
debates are those where the records indicate the purpose of the provision, such
as when the Supreme Court of Montana concluded that “It is clear from the
minutes of the Constitutional Convention that the second sentence of Section
16 was in response to our decision.”?? Some state courts have questioned the re-
liability of state constitutional convention debates, as illustrated by the New
Hampshire Supreme Court’s observation:

The statements made by the delegates to the constitutional conven-
tion are not always significant in determining the meaning of a par-
ticular amendment. To be entitled to consideration, the delegates’
statements must interpret the amendment’s language in accordance
with its plain and common meaning while being reflective of its
known purpose or object.23

The usual focus, both with respect to ordinary meaning and to reliance on con-
stitutional history materials, is on contemporaneous understandings of mean-
ing and purpose. It is possible, however, for a court to conclude that state
constitutional language means, or was intended to mean, an expansive appli-
cation, capable of covering new developments and problems arising in the
future under the constitutional language.

The most common difficulty with state constitutional convention materi-
als arises from the tension, noted earlier, between the pull of ordinary meaning
interpretation because voters adopt state constitutional provisions, and the de-
sire to look behind text and rely on indications of intent or purpose expressed
at the constitutional convention, commission, or in the legislature. What if
these two approaches point in differing directions?

The New York Court of Appeals was faced with construing a state constitu-
tional provision authorizing the legislature to change judicial district boundaries.?*
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The question arose as to whether this provision permitted the legislature to in-
crease the number of judicial districts. The court rejected such an interpretation,
which was based on the possible understanding and discussions of the lawyers
on the Judiciary Committee in the 1894 New York Constitutional Convention,
including the deletion of language expressly prohibiting the legislature from
increasing the number of districts. The court concluded that it would not rely
on such technical discussions, nor on a “doubtful implication” arising from the
deletion of limiting language, of which the public would have had no knowledge.

Judge Irving Lehman cautioned:

We may not, however, construe the words of the Constitution in ex-
actly the same manner as we would construe the words of a will or
contract drafted by careful lawyers, or even a statute enacted by the
Legislature. It is the approval of the People of the State which gives
force to a provision of the Constitution drafted by the convention, and
in construing the Constitution we seek the meaning which the words
would convey to an intelligent, careful voter. A grant of an enlarged
power by the People should not rest upon doubtful implication arising
from the omission of a previous express limitation, at least unless it
appears that the omission and its significance was called to the atten-
tion of the Pf:ople.25

Similarly, in the words of the Pennsylvania Supreme Court:

Where, as here, we must decide between two interpretations of a con-
stitutional provision, we must favor a natural reading which avoids
contradictions and difficulties in implementation, which completely
conforms to the intent of the framers and which reflects the views of
the ratifying voter.?

Does this mean that even clear constitutional history (“original intent”) cannot
overcome an apparent “ordinary meaning” that would have been the under-
standing of the voters? This is certainly a very real possibility.

Because of the indirect route taken by constitutional changes proposed by
commissions, debates and reports of such commissions arguably do not qualify
as “constitutional history” in the direct sense that the debates in a constitutional
convention, or in the legislature on proposed amendments, would be consid-
ered evidence of the “intent of the framers.” Technically, and legally, of course,
the appointed members of a constitutional commission are not the “framers” of
ratified amendments that are based on their recommendations. The commis-
sion members do operate under a direct delegation of power from either the



Frank P. Grad and Robert F. Williams 81

legislature or the governor. Their recommendations often form the origins of
state constitutional changes. Of course, neither the legislature nor a constitu-
tional convention is bound to accept the commission’s recommendations, nor
even to limit their consideration only to those recommendations forwarded by
the commission. The legislature or convention is neither limited 4y, nor s,
such recommendations.?’ Still, courts routinely rely on the materials prepared
by state constitutional commissions.”® Once again, the focus is most often on
contemporaneous understandings, but need not be limited in this way.

CHANGES TO STATE CONSTITUTIONAL TEXT OVER TIME

The texts of state constitutions are much more changeable than their federal
counterpart because they are subject to amendment and revision from a number
of different sources, including legislative proposals, initiative amendments, and
proposals submitted to the voters by constitutional conventions. Because of this
malleability of state constitutional text, formal amendment and revision is a much
greater force for constitutional change at the state level than with respect to the
federal constitution.?’ Tracing the evolution of the text under scrutiny may reveal
a number of changes over time in the language of the provision. Analyzing the
changes leading up to the current text may support a specific judicial interpreta-
tion. Such changes in the underlying text are not often present in federal consti-
tutional law because the federal constitution has been so rarely amended.

State courts often refer to the evolution of the state constitutional text over
time, concluding that meaning may be derived from this layering of state con-
stitutional text.’® On the other hand, courts have sometimes found that
changes in language do not necessarily indicate a change in meaning.31 Re-
adoption of a state constitutional provision without change is often seen as
adopting the existing judicial interpretations of that provision,32 a judicial doc-
trine of particular importance to drafters and advisers on constitutional amend-
ment and revision. The adoption of a later amendment to a state constitution
that is inconsistent with an earlier provision constitutes a repeal by implica-
tion.>? State constitutional interpretation may rely on the fact that the provi-
sion under review was copied from the federal constitution,** or from the
constitutions of other states.>

Interpreting state constitutional provisions copied from other states can be
a very important approach. Courts often conclude that the adopting state ac-
cepts the existing judicial interpretations of the state from which the provision
was copied.36 Drafters should be aware of all of these judicial doctrines of in-
terpretation. In a number of these areas, specific drafters’ notes or comments
might work to reflect the actual intentions of the policy makers.
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THE FuNncTION OF STATE CONSTITUTIONS:
DocuUMENTS OF LIMITATION

State Constitutions Generally Limit Rather than Grant Powers

One of the major factors distinguishing state constitutions from the federal con-
stitution is that they are often referred to as documents of /imitation rather than
documents granting powers.”” As the Supreme Court of South Dakota noted:

The constitution is not a grant but a limitation upon the lawmaking
power of the state legislature and it may enact any law not expressly or
inferentially prohibited by state and federal constitutions.

Thus, the basic function of state constitutions differs from that of the federal
constitution. Drafters need not enumerate legislative powers. Although this
distinction is oversimpliﬁed,38 it does describe a major structural, and therefore
interpretational, difference between state and federal constitutions. Limitations
in state constitutions may be either express or implied.39 As Walter Dodd
pointed out many years ago, based on this distinction:

With respect to the United States, emphasis has been upon powers, and
perhaps the most important single manifestation of judicial action has
been the doctrine of implied powers. With respect to the states, empha-
sis has been upon limitations, and the most important single manifesta-
tion of judicial action has been the doctrine of implied limitations.*’

By way of illustration of the impact of this distinction it should be recognized
that when state constitutional provisions mandate legislative action or grant au-
thority to a state legislature already vested with plenary power, courts can trans-
form these apparent grants of authority into /imitations on legislative power. As
Professor Frank Grad cautioned:

It must be emphasized that very nearly everything that may be in-
cluded in a state constitution operates as a restriction on the legisla-
ture, for both commands and prohibitions directed to other branches
of the government or even to the individual citizen will operate to in-
validate inconsistent legislation.

In constitutional theory state government is a government of plenary
powers, except as limited by the state and federal constitutions. . . . In
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order to give effect to such special authorizations, however, courts
have often given them the full effect of negative implication, relying
sometimes on the canon of construction expressio unius est exclusio al-
terius (the expression of one is the exclusion of another).*!

Drafters considering the inclusion of grants of authority, or mandates, in state
constitutions must give careful consideration to this judicial tendency.

“Expressio Unius Est Exclusio Alterius” in the State
Constitutional Context: Negative Implication

The problem arises from the ancient canon of construction that an express enu-
meration excludes all items not specifically enumerated, which has found fre-
quent application in the interpretation of statutory language.“2 A familiar
maxim, its frequent repetition in judicial opinions signals a recurring type of am-
biguity requiring statutory construction. Like other maxims and presumptions,
it has been, and is still, used on occasion in sfatutory interpretation, consciously
or unconsciously, as a substitute for reasoned inquiry into the legislature’s spe-
cific intent and purpose, and for the necessary balancing of policies and conse-
quences on which sound interpretation ought to rest. Whether a negative
inference ought to be presumed from a positive legislative command, when
doubt remains after the indicia of intent and other relevant considerations have
been canvassed, is a difficult question that need not be answered here.

The maxim is often applied in the construction of state constitutions with
similar problems, but it raises special questions in such circumstances because
of the distinctive nature of state constitutions. Application of this approach is
based on a judicially implied limitation of power.

The state government, having plenary powers, need not look to the state
constitution for any specific grant of powers, but must rather look to it for any
limitations it may impose on that plenary power. That state governments pos-
sess plenary powers would seem to be unassailable, whether we regard the state
as the repository of all of the sovereign people’s powers under some concept of
Social Contract,*® or whether we regard the state as the successor of the British
Crown, or the legislature as a successor to Parliament.** In the case of a gov-
ernment of plenary powers, any constitutional enumeration of powers is point-
less, for if the powers of the state are truly plenary, an enumeration can neither
enlarge nor limit them.

Many state constitutions do, however, contain enumerations of powers,
usually out of an abundance of caution or out of a desire to remind the legisla-
ture of its responsibilities, but often with no intention of limiting their scope.
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To apply expressio unius to such an enumeration of powers would, by negative
implication, prohibit the legislature from exercising powers not expressed,
thereby running directly counter to basic theory of the state government as one
of plenary powers. Yet this is precisely the manner in which the maxim has
been applied, giving rise frequently to rigid limitations on the freedom of state
governments to act, and requiring much additional, otherwise unwarranted,
constitutional amendment to overcome the negative implication.

Contemporary state constitutions have gone far beyond their original the-
oretical role of setting forth the basic structure of government and a bill of
rights. The fact that many a state constitution in form and content resembles a
loose collection of miscellaneous statutes helps to explain, though it does not
excuse, the ready application of rules of construction—such as expressio unius—
associated with ordinary legislation.

In a few areas of state government the expressio unius maxim has been re-
lied on with some regularity as one of the major grounds to invalidate acts of
the state legislature under state constitutions. These cases are often a great sur-
prise to drafters. One such area involves constitutional qualifications for state
officers: state courts have frequently held that the enumeration of some con-
stitutional qualifications, even a mere statement that only qualified electors are
eligible for a certain office,® deprives the legislature of all power to set further
qualiﬁcations.46 The extent to which perfectly reasonable legislation may be at
risk in the face of indiscriminate application of expressio unius is demonstrated
by the Florida case of Thomas v. State ex rel. Cobb,*” which held unconstitu-
tional a statute requiring county superintendents of public instruction to have
had four years of higher education. The decision was based on the ground that
the constitution set out specific qualifications for some state offices but none
for superintendents of instruction; hence, applying expressio unius the court
found itself constrained to hold that the legislature was without power to re-
quire special qualifications for that office. It is fortunate that not all courts have
felt compelled to apply the maxim with equal rigor, even in the case of consti-
tutional qualifications for office.®®

Another area in which the maxim has been applied frequently involves
laws providing for the reimbursement of state legislators’ expenses. Many state
constitutions provide for the compensation of state legislators at a meager per
diem rate, plus mileage for travel from their home to the capital. In most of
these cases, neither the daily rate nor the mileage fees has any relation to the
contemporary economic situation. To furnish some relief to legislators—and,
also, to make it possible for more qualified people to run for legislative office
without undue economic sacrifices—many states passed laws to provide for
the payment of certain sums to legislators to cover their expenses while at-
tending the legislative session. The prevailing view of the courts that have
ruled on the question has been to declare these statutes unconstitutional. In
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the courts’ view, the application of the maxim expressio unius prohibited any
other payment of expenses.49

Still other courts have rejected the statutory interpretation expressio
unius approach in the context of interpreting state constitutions. For exam-
ple, also in the context of compensation of state legislators, the Idaho
Supreme Court noted:

We look to the State Constitution, not to determine what the legis-
lature may do, but to determine what it may not do. . . .

There flows from this fundamental concept, as a matter of logic
in its application, the inescapable conclusion that the rule of expressio
unis est exlusio alterius has no application to the provisions of our State
Constitutions.**

It is evident that application of the expressio unius maxim creates the
gravest kind of mischief when it is used to limit state legislative powers by virtue
of a negative implication from a constitutional enumeration of such powers.
The mischief is greater here than in the case of the application of the maxim
to ordinary legislation, because of the greater ease of amendment of statutes.
Depending on the difficulty of amending the constitution, the result of the
negative implication may be to “freeze” the exercise of state power for a long
time. To avoid this consequence, a small number of state constitutions ex-
pressly reaffirm the plenary nature of state powers, and provide that the enu-
meration of state or legislative powers is not to be automatically construed as a
limitation on other powers or functions not so s.peciﬁed.5 "'The Oklahoma pro-
vision to this effect has been judicially interpreted on more than one occasion,’>
and has led to findings upholding the existence of certain powers, which absent
the provision, would probably have been denied, with the court itself holding
that “this provision was incorporated into the construction to exclude the idea
of the exclusion of power by implicattion.”53 The inclusion of such a provision
in the state constitution has much to recommend it. Not only is it a protective
device against the application of the expressio unius maxim to an enumeration of
powers, but it also attacks the underlying misconception of the nature of the
state constitution that has led to the use of the maxim in constitutional inter-
pretation in the first place. The function of the provision is to reconfirm, both
for the benefit of the courts and for the benefit of responsible state government,
that the state constitution is not the sole repository of power, and that there is
no need for undue timidity in asserting the existence of governmental power.
The provision may help, too, to discourage unnecessary and frivolous consti-
tutional amendment.

It is fair to mention that the provision against negative implication will not
prevent the application of expressio unius in every instance of state constitutional
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construction, nor is it intended to. Its impact is limited to enumeration of “any
specific grant of authority.”S4 The presence of masses of statutory detail of other
kinds in state constitutions also invites the application of expressio unius and other
maxims of statutory construction. In respect to such detail, a negative implication
may or may not have been intended, and the honest effort to weigh the pertinent
powers should yield neither to a mechanical application of a rule of negative im-
plication nor to its opposite, namely that no negative implication is ever to be
drawn. Nor for that matter should the constitutional provision against negative
implication in the case of enumeration of powers be expanded to such uses.

The expressio unius maxim poses a number of problems for the state consti-
tutional drafter. It is essential here, as in all legislative drafting, to be sensitive to
the possibility that negative implications may arise from positive statements, and
within the limits of foresight, to examine constitutional proposals with a view to
excluding any such unintended implication for the future. Again, there is a
question as to how far, or how rigidly a// negative implications should be
avoided, because unforeseen situations may well arise when the courts might
need leeway to use negative implications to construe the provision sensibly.

The drafter’s task, here as in statutory drafting, is to make the framers’ in-
tention explicit. If the constitution contains an enumeration of powers, the
provision against negative implication, previously referred to, may be a useful
tool. In instances other than the enumeration of powers, where negative impli-
cation is not intended, it may be necessary to draft a specific provision to deal
with the matter. So, for instance, when a procedure for the accomplishment of
a certain end is set forth in a “self-executing” provision, any negative implica-
tion might be dispelled by an express statement that the procedure outlines is
not exclusive, but that the legislature may authorize other, additional ones.

“IMANDATORY” AND “DIRECTORY” PROVISIONS

Courts have frequently distinguished between “mandatory” provisions of a statute
or state constitution—that is, provisions that reguire a thing to be done, and
“directory” provisions that, in effect, merely suggest a procedure for doing it, or in-
dicate a desirable end without dictating the specific means. In the case of statutory
provisions, the distinction is one that in earlier days, when courts regarded most
legislation with suspicion, enabled the judiciary to rewrite statutes to avoid results
considered undesirable or unwarranted; the distinction is still occasionally used for
this purpose today, both for statutory and state constitutional provisions.55 In the
case of state constitutional provisions, however, the distinction has frequently been
seen by courts as useful to avoid the consequences of overly detailed constitutional
mandates in instances when a strict reading would have required the invalidation
of legislation that failed to meet the full constitutional prescription in some minute
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aspect. In that case, though, the doctrine has been used to save legislation at the
expense of nullifying the letter of the constitution.

In the judicial interpretation of state constitutions, it is commonly stated
as the established rule that constitutional provisions are to be treated as manda-
tory, “unless it appears from their express terms or by necessary implication
from the language used that they are intended to be directory only."5 % In this
form the rule has even achieved the status of constitutional law, having been
directly incorporated in the text of several state constitutions, often in the dec-
laration of rights, as a guiding principle of interpretation.5 7

The reasons for the presumption of a mandatory intent in state constitu-
tional provisions seem clear: the framers of a state constitution ought probably
to be assumed, unless after inquiry the context shows otherwise, to have in-
tended to do what constitution-framers usually do—to state binding, funda-
mental law; as with other kinds of legislation, the law-giving body, be it a
convention or a legislature, can hardly be assumed to have used the machinery
of lawmaking to make mere suggestions. This rationale will certainly make
sense to the users of this volume.

This consideration is even stronger, if anything, in the case of state consti-
tutional provisions dealing, for example, with legislative powers. State consti-
tutions are not, in theory at least, designed as the federal constitution is, to
serve as an exclusive source of power; but rather to set limitations on power,
whether by restricting otherwise allowable legislative conduct, or by imposing
duties on that body. State legislatures, having, in theory, plenary powers, may
have little incentive to respect constitutional provisions that are not held
mandatory. Failure to treat constitutional language as mandatory is all the more
likely, then, to frustrate the carrying out of the constitutional terms, and to
deny effect to prescriptions considered by drafters and the people to be of suf-
ficient dignity to be embraced in such a fundamental document.*®

No less an authority than Judge Cooley has gone very far in arguing
against the characterization of constitutional language as “directory” in a pas-
sage frequently relied on by courts in finding constitutional requirements to
be mandatory:

But the courts tread upon very dangerous ground when they venture
to apply the rules which distinguish directory and mandatory statutes
to the provisions of a constitution. Constitutions do not usually un-
dertake to prescribe mere rules of proceeding, except when such rules
are looked upon as essential to the thing to be done; and they must
then be regarded in the light of limitations upon the power to be ex-
ercised. It is the province of an instrument of this solemn and perma-
nent character to establish those fundamental maxims, and fix those
unvarying rules by which all departments of the government must at
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all times shape their conduct; and if it descends to prescribing mere
rules of order in unessential matters, it is lowering the proper dignity
of such an instrument, and usurping the proper province of ordinary
legislation.

* k% ok

There are some cases, however, where the doctrine of directory
statutes has been applied to constitutional provisions; but they are so
plainly at variance with the weight of authority upon the precise
points considered that we feel warranted in saying that the judicial
decisions as they now stand do not sanction the application.”

Following Cooley, a number of cases have maintained that constitutional
language is a/ways mandatory, unless expressly permissive, and have suggested
that any other interpretation would allow violation of the constitution. These
cases follow Cooley, too, in presuming “that the people in their constitution
have expressed themselves in careful and measured terms” and that the consti-
tution truly contains only fundamental matter, each provision having been
“solemnly weighed and considered.”® This presumption, unfortunately, be-
cause of a lack of self-reflection and deliberation, is contrary to fact in all too
many instances. It is well enough known that many state constitutions run to
inordinate length, concerning themselves with matters of legislative detail that
no observer could rightly regard as fundamental. Drafters and others involved
with state constitutional amendment and revision should be aware of the
courts’ attitudes toward their handiwork.

A more realistic appraisal of the state constitutions leads to agreement
with the statement that the constitution is, of course, the paramount
law and must be construed in that light; but, after all, it is an instru-
ment prepared by human beings, and contains within itself all the
proof of their frailties . . . although, being a constitution, it should
contain only that which is fundamental, we are constantly made aware
of the fact that many details are embodied in it which more properly
belong in legislation. Because of these facts all that is said in the con-
stitution is not of the same mandatory force; in the nature of things
some of the detailed provisions must be treated as directory only.®!

And as these remarks suggest, a sense of the fallibility of language and of
the human mind, failures of human self-reflection and self-restraint, and of the
complexity of the matters they must deal with is no less appropriate in reading
constitutions than in other kinds of interpretation. It counsels against overstat-
ing a presumption of this kind. And such a sense warns against substituting such
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a presumption, or letting it distort, the exploration and balancing of intent, pol-
icy, and consequence needed to resolve justly the often hard basic question about
whether a particular constitutional provision, viewed in context, should be given
binding effect with all that implies for inconsistent governmental action.

A finding that a particular constitutional provision is merely directory may
be warranted on a weighing of the policy of the constitutional provision against
the challenged statute and the consequences of striking it down, but it is in ef-
fect a holding, not lightly to be undertaken, that the legislature was justified,
under the particular circumstances, in disregarding constitutional terms. In cer-
tain areas, the nature of the problem emerges in a striking manner. So, for in-
stance, in an Oregon case in 1936, a clear constitutional direction that the
governor’s salary be fixed at $1,500 was held only dirf:(:tory,62 probably because
any other result would have been absurd. So, too, in the Scopes case,®® where the
highest court of Tennessee held merely directory a constitutional provision
that the legislature “cherish literature and science,” against the contention that
this provision invalidated a legislative mandate against teaching of the scientific
theory of evolution. Provisions have also been held directory in other situations
where the result of another holding was considered unduly harsh.%*

The Doctrine of Substantial Compliance

An important mitigating device that permits the court to uphold both the
mandatory nature of the constitutional provision and the allegedly conflicting
action of the legislature (particularly where the constitution prescribes formal-
ities in relation to the legislative and amendment processes) is the doctrine of
“substantial compliance.” Under this doctrine, an immaterial variation from the
terms of a constitutional mandate in the passage of a law or an amendment
does not invalidate the enactment.®® In the areas of amendment formalities,®
the doctrine of substantial compliance has been used to uphold an amendment
that had not been published prior to the election in accordance with the con-
stitutional mandate. The court held that although the provision in the consti-
tution requiring publication in every county of the state was mandatory,
publication of the amendment in all but one county constituted substantial
compliance since there had been no fraudulent intent.®” The justification for al-
lowing substantial compliance with mandatory constitutional provisions has
been that unless the required formalities are necessary to achieve the purpose of
the constitutional provision, insistence on literal compliance would entail
destructive consequences without significantly furthering that purpos«f:.68 This
rationale is very similar to that underlying a conclusion that the provision is
only directory. This sort of judicial accommodation, though, can never be
counted on by the drafter of state constitutional provisions.
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Shall/May

The wording of the constitutional provision at issue may of course have signif-
icance for the inquiry into intent and policy. For example, the mandatory
nature of a provision is frequently found to be indicated by the use of the im-
perative word shall®® and the permissive zay usually is said to indicate the di-
rectory or permissive character of a clause.”® But use of the words shal/ and may
is not always conclusive. On the one hand, the word sha// has received a direc-
tory interpretation when the courts find, from the context or from the sur-
rounding circumstances, that a mere direction had been intended.”! On the
other hand, 7ay has on occasion been held to be mandatory.72 In one case, the
court held may to be imperative, saying that a merely directory interpretation of
the constitutional language would have rendered it futile, because the legisla-
ture already had the power, even without the provision in question, to do the
very thing which the constitution purported to give it permission to do.”® Such
a theory literally applied could be used to turn almost any of the common, if
unnecessary, authorizations using the word may into a mandatory provision,
because, in the absence of express limitation, state legislatures have plenary
powers, and ordinarily do not require express authorization for specific exercise
of legislative powers. Clearly, this approach would destroy the normal, dictio-
nary meaning of the word may.

Constitutionalizing Rules of Interpretation

The makers of state constitutions need to be aware of the mandatory-directory
distinction, and its variations, and of the underlying problem it reflects. That
problem must be weighed and accounted for at the drafting stage in order to
avoid, as far as may be, unnecessary litigation and unintended constitutional in-
terpretations. If no amount of foresight and technical skill can avoid the basic
problem entirely, its incidence can at least be significantly reduced.

But no pat interpretive formula or presumption laid down in advance can
wholly prevent the problem from arising or suffice to resolve the problem once
it has arisen, as has been discovered by some states’* that have adopted consti-
tutional provisions declaring that every provision of the constitution is manda-
tory or prohibitory unless it is expressly declared to be directory only.75 Like
other mechanical rules of construction, such a rule fails to come to grips with
the particular issue on its own merits, seeking instead to tackle the question at
an entirely unfocused level of abstraction. Perhaps some such presumption has
a place if applied when doubt remains after prior judicial resort to the analyti-
cal and balancing processes earlier referred to. Ultimately, if applied in lieu of,
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or to distort, those processes, it operates badly and in unexpected ways because
it operates so unselectively. There will, after all, be cases in which the manda-
tory-directory distinction may represent an accurate conclusion by the courts as
to the purpose implied, directly or indirectly, in the constitution.

Drafting Awareness

What the drafter must do, taking the problem into account, is to try to antici-
pate it, weighing the known contingencies and alternatives in advance, just as
with other branches of drafting skill. The mandatory-directory distinction rep-
resents, in the end, an aspect of the familiar problem of sanctions, of how and
by whom provisions are to be made effective. In determining whether a provi-
sion ought to be mandatory, the framers of the constitutional provision ought
to consider, for example, whether it may be enforced by the judicial invalida-
tion of inconsistent governmental action and, if so, whether the requirement is
important enough to be enforced at that price or whether provision for some
other implementation by the courts or another agency should be made. The de-
termination should be based on the nature of the provision, as well as upon the
characteristics and relative advantages or disadvantages of the means and agen-
cies available for its enforcement. There are many provisions in state constitu-
tions, for example, that though intended to be mandatory, are not expected to
be enforced by the courts, but rather by the normal political processes; many
duties imposed on the governor are likely to fall in this category, and most of
the duties imposed on the legislature. On the one hand, a requirement, with-
out anything more, that the legislature provide for voter registration or estab-
lish a system of home rule charters for municipalities is undoubtedly intended
as a real command, but is just as surely not intended to be enforced by the
courts.”® On the other hand, detailed requirements relating to the manner in
which laws shall be passed often will be enforced by the courts through the
sanction of nullification of statutes passed in a noncomplying manner. The fa-
miliar example of the requirement that (with certain stated exceptions) every
bill shall be confined to one subject is in point.77

“SELF-EXECUTING” AND
“NON-SELF-EXECUTING” PROVISIONS

Another relatively common interpretation question in state constitutional
law that is rarely ever raised in federal constitutional law is whether a clause is
“self-executing.” A number of state constitutional provisions have been found
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to be non self-executing, and therefore judicially unenforceable and reliant on
either legislative or local government implementation.78 The Kansas Supreme
Court stated:

A self-executing provision of a constitution is a provision requiring no
supplementary legislation to make it effective and leaving nothing to
be done by the legislature to put it [into] 0peration.79

Sometimes this question can be answered by reference to state constitutional
history.80

Interestingly, the judicial view of whether a state constitutional provision
is self-executing or not has changed as the view of the function of state consti-
tutions has changed. At the beginning of last century, the California Supreme
Court stated:

As to the question whether the provision is self-executing, it is well to
note, at the outset, that the presumption is not precisely as it would
have been had such a matter been presented for consideration 50 years
ago. When the Federal constitution and the first state constitutions
were formed, the idea of a constitution was, that it merely outlined a
government. . . . The law-making power was vested wholly in the leg-
islature. Save as to the assurances of individual rights against the gov-
ernment, the direct operation of the constitution was upon the
government only. And such assurances were themselves in part but
limitations upon governmental powers.

Latterly, however, all this has been changed. Through distrust of
the legislatures and the natural love of power, the people have inserted
in their constitutions many provisions of a statutory character. . . .

Now the presumption is the reverse. Recently adopted state con-
stitutions contain extensive codes of laws, intended to operate directly
upon the people as statutes do. To say that these are not self-execut-
ing may be to refuse to execute the sovereign will of the people.81

Just because a provision of a state constitution is deemed to be self-
executing, however, does not mean that the legislature may not pass imple-
menting statutes. Such statutes, of course, may not narrow or contradict the
self-executing clause.®?

Whether a provision is self-executing or non-self-executing is an issue of
construction that has been primarily of concern in the state constitutional
area,’® unlike the distinction between mandatory and directory provisions,
which has been applied frequently to ordinary legislation as well as to consti-

tutions.®*
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A self-executing provision is supposed to be complete in itself and opera-
tive without the aid of supplemental or enabling Iegislation,85 though, in fact,
the completeness of the provision may be relative, because self-executing pro-
visions like other provisions may well involve more or less reliance on existing
law, including existing schemes of legal remedies.®

In interpreting constitutions, the courts have frequently said that provi-
sions are self-executing unless a contrary intention appears.87 This presumption
is based, in large measure, on the consideration that non-self-executing provi-
sions, being dependent on further action by the legislature, put the effectiveness
of the basic charter at the mercy of that body. When a court holds that a par-
ticular provision is self-executing, it treats the state constitution as meaningful
and operative law, and prevents the provision from being rendered nugatory by
legislative inaction,®® although, in the process, it may also discourage (through
the use of a negative implication), if not prevent, its full implementation by an-
cillary legislation. On balance, a presumption in favor of self-execution proba-
bly tends to be a presumption in favor of effective constitutionalism—though it
is difficult to tell whether the traditional distrust of the legislature may not have
played a part in its genesis. As a presumption it is subject to many of the stric-
tures earlier laid upon the “mandatory” presumption, if used to substitute for or
distort judicial analysis and balancing of relevant basic factors.

There are several kinds of constitutional provisions that create no problem
because they are almost uniformly held to be self-executing. The provisions of
bills of rights, prohibiting interference with certain personal and political free-
doms, are quite properly enforceable without prior action by the legislature as
self—executing,89 though they may be—and sometimes are—implemented by
legislative action, as in the civil rights area. This holds true, in the usual case, of
most express constitutional prohibitions directed to particular branches of gov-
ernment, and especially to the legislature.go On the other hand, such individual
rights as voting rights which, though constitutionally protected, require leg-
islative implementation, are treated as non-self-executing. Prohibitions on par-
ticular activities by individuals, such as gambling or usury, may or may not be
found self-executing, depending on whether or not the constitution provides a
scheme for the disposition of the offender, or penalty for the offense.”! In the
ordinary case of prohibitions of particular acts by individuals, whether or not
the express prohibition directed against the individual is self-executing, the
prohibition is clearly self-executing in its negative effect on the legislature:
when the constitution contains a provision that no person shall engage in cer-
tain activities, the state legislature could not pass a law providing a legal scheme
making such activities permissible under certain circumstances.’”

Various rules and criteria have been judicially developed in attempting to
discern constitutional intent in this area. These criteria are often used alter-
natively or cumulatively, and frequently form only one of several grounds for
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decision. If there is no indication that legislation was contemplated in order to
render the particular constitutional provision operative,g3 or “no contingencies
or conditions precedent to the effectiveness of the grant are mentioned” and no
“language indicates that legislation would be imperatively nf:c«f:ssary”g4 then the
provision is taken to be self-executing. But if it “contains no declaration of self-
execution, it is not in the Bill of Rights, it is not declaratory of common law,
and it lays down no rules by means of which the principles it posits may
be given the force of law” then it is not SCIf—CXCCUting.% “The necessity for
enabling legislation is to be determined from a construction of the provision
and, to be necessary, there must be some indication that something is left for
the legislature to do or by its very nature the provision renders such future leg-
islation necessary.”g6

Another formulation frequently quoted, and one that perhaps seems to put
greater stress on the problem of enforcement, is that of Judge Cooley:

A constitutional provision may be said to be self-executing if it supplies
a sufficient rule by means of which the right given may be enjoyed and
protected, or the duty imposed may be enforced; and is not self-exe-
cuting when it merely indicates principles, without laying down rules
by means of which those principles may be given the force of law.”’

Following this test, courts have distinguished between constitutional provi-
sions that set forth a principleg8 and those which also provide for a means to
carry it out.”

Although the question whether a constitutional provision is mandatory or
directory and whether it is self-executing or non-self-executing may arise in
regard to the same provision, these questions raise separate issues, for a provi-
sion may be mandatory without being self-executing. This is commonly the
case when the constitution requires that something be done in such a manner
by another branch of government. For example, in one case the constitution
provided that the “term of office” for all judges in the state “shall be six years.”
In an action to compel compliance with the constitutional requirement, the
court held that though mandatory, the provision was not self-executing.
Hence no relief could be had, because the beginning and ending of the terms
depended on legislative action and the court could not compel the legislature
to pass the necessary legislation.loo The result reached is common in cases in
which a mandatory provision is addressed to the Iegislature,101 for, though
clearly mandatory, such a provision requires legislative action to achieve its full
effect and, in reliance on the doctrine of separation of powers and recognition
of their own limitations, courts will not issue mandatory injunctions to com-
pel legislative action.'0?
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In concluding that appropriate means are provided to make a state consti-
tutional provision “self-executing,” the drafter must look not only to the means
for its implementation set forth in the provision itself, or elsewhere in the con-
stitution, but also, as has been suggested, to the means available in existing law.
In one sense, no constitutional provision is truly “self-executing” because in-
variably the existing law and legal machinery provide the context in which it
must operate. The usual bill of rights provision against unreasonable searches
and seizures, for instance, is “self-executing” only because legal means exist,
apart from the provision itself, to enjoin officials from taking wrongful action
under color of law, because legal means exist to bar the fruits of the illegal
search from evidence, because there exists a common law remedy for trespass
against the offending officer, and because a judicial system and a system of pro-
cedural law make it possible to assert the right to be free from unreasonable
searches and seizures. The search for adequate sanctions, here as in statutory
drafting, is not a mechanical chore but usually requires an exercise of judgment,
informed by knowledge of the operations of state government, of law and of
custom. To delegate the pardoning power to the governor and to provide for a
method of its exercise requires no further sanctions and involves no substantive
risks, for there has never been any question in any state but that governors will
do their duty and exercise this power. To impose the duty of periodic appor-
tionment of the legislature on the governor presents an entirely different prob-
lem, for governors were known to disregard the duty, just as legislatures did,
and, under the principles of separation of powers, the courts would not, until
the 1960s, issue orders to compel either the governor or the legislature to do
their constitutional duty.

PovrrticAL QUESTIONS AND NON-JUSTICIABILITY
The Political Question Doctrine

In discussing the relationship between the “mandatory-directory” distinc-
tion, on the one hand, and the “self-executing—non-self-executing” dis-
tinctions, on the other hand, instances were encountered in which courts,
though affirming the mandatory nature of a constitutional provision, never-
theless failed to give it effect because to do so would involve the issuance of
a mandate to a coequal branch of the government. Sometimes the rationale
applied in refusing to grant a judgment compelling the performance of a
constitutional duty by the legislature or executive has been to characterize
the matter as a political issue, and therefore nonjusticiable because it would
require the court to act in the political sphere and outside the area of judicial
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competence. It is not necessary, in the framework of this discussion, to de-
cide whether the characterization of a question as a “political issue” reflects
a judgment that the issue is truly beyond the court’s competence, or whether
it is merely a tacit acknowledgment that the court lacks the power to enforce
a judgment in that particular controversy. Drafters, however, should be
aware of the possibility that certain state constitutional provisions will be
rendered unenforceable because of this doctrine.

There are relatively few areas of law in which nonjusticiability by reason of
the political nature of the question forms a significant basis for decision. The
most important cases in which the doctrine had, until the 1960s, played any
significant role are those dealing with legislative appor'cionment.103

The apportionment cases, though representing an especially troublesome
substantive category, involved the problem of compelling the legislature to
carry out a constitutional direction, namely, to pass a law to apportion and
reapportion itself. It is significant that, without exception, state courts held
the constitutional requirement that the legislature periodically reapportion
itself to be mandatory. Nevertheless, in numerous instances they treated
the issue as political and therefore nonjusticiable, or relied on the principle
of separation of powers to refuse to entertain the petition. These views, of
course, are no longer applicable after the 1960s decisions in Baker v. Carr and
Reynolds v. Sims.

Judicial Approaches to Enforcing State Constitutional
Restrictions on Legislative Procedure

State courts have developed a surprisingly wide range of approaches to enforc-
ing restrictions on legislative procedure under circumstances where an act does
not carry “its death warrant in its hand,” in the sense that the procedural defect
is apparent on the face of the act. Even within single jurisdictions, one can de-
tect inconsistent doctrines and a lack of continuity over time. These widely
varying judicial doctrines reflect what are essentially political decisions, made
in the context of adjudicating actual controversies, about the extent of judicial
enforcement of state constitutional norms.

The range of approaches can be viewed as a continuum.'® At one end of
the continuum is the “enrolled bill rule.” This is marked by judicial passivity
and complete deference to the legislative enactment. At the other end is the
“extrinsic evidence rule,” characterized by judicial activism and recognition
of the written constitution as a binding source of law. In between these two
extremes are three intermediate approaches to judicial enforcement.



Frank P. Grad and Robert F. Williams 97

Awareness By Drafters. It should be obvious, from the brief review to follow,
that there is a wide range of judicial attitudes toward enforcing state constitu-
tional restrictions on legislative procedure.305 This range of possible judicial ap-
proaches to interpreting and enforcing legislative procedure requirements in
state constitutions should be taken into account by drafters. Of course, speci-
ficity on the question of judicial enforcement is within reach of the drafter. For
example, Article IV, Section 13 of the Illinois Constitution prohibits the Leg-
islature from passing a special or local law where a general law can be made ap-
plicable. It then specifies “Whether a general law is or can be made applicable
shall be a matter for judicial determination.”

The Enrolled Bill Rule. The enrolled bill rule is also referred to as the “conclusive
presumption rule” because when it is operative, it prevents any evidence, other
than the final enrolled bill itself, from being produced to show constitutional vi-
olations occurring during the process of enactment. Therefore, if the defect in
state constitutionally required procedure did not appear on the face of the act it-
self, the constitutional requirement was judicially unenforced. The most com-
mon argument advanced in favor of the rule is the separation of powers doctrine.
Because the legislature is a coordinate branch of government, the argument con-
tends that the courts should not question the validity of its certified (enrolled)
acts by going behind them to determine compliance with constitutional limita-
tions. Another argument relies on the need for finality with respect to the va-
lidity of statutes, and the need for citizens to rely on such finality. These
arguments inevitably leave it to the legislature itself to determine whether there
has been compliance with limitation contained in the state constitution.

The “Stightly Modified” Enrolled Bill Rule. After observing the enrolled bill rule
since 1915, the New Mexico Supreme Court carved out a narrow exception in
1974.1% The court struck down the statutes in question, enacted after the six-
tieth calendar day of the legislative session in violation of Article 4, Section 5 of
the New Mexico Constitution. The justices held that courts may examine “the
question of whether or not the act or bill purportedly passed by the Legislature
within the constitutional time limitation was in truth and in fact passed within
that limitation.” The court explicitly held that its decision was to be prospective
only, and only applicable to alleged violations of Article 4, Section 5 where
“[TThe conclusive legal presumption that ordinarily attaches to enrolled bills
simply would not attach.”1%’

The Modified Enrolled Bill Rule. Another step in eroding the enrolled bill rule
is found in the “modified enrolled bill rule” adopted by the Supreme Court of
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South Dakota in 1936.3% Under this rule, the enrolled bill is conclusive of
proper enactment except when an alleged violation concerns a provision for
which the constitution specifically requires that a journal entry be made. Only
under these narrow circumstances will the court look to the journals to deter-
mine whether a challenged act was passed improperly.

The Journal Entry Rule. 'The middle of the continuum is represented by the
“journal entry rule.” This rule allows a court to consider any evidence appearing
in the legislative journals to help determine the validity of a statute that has
been challenged on constitutional grounds, with the enrolled bill being consid-
ered only prima facie valid. Under this view, the journals are at least as reliable
as the enrolled bill as evidence of what procedure the legislature actually fol-
lowed, or did not follow, in enacting legislation.

The Extrinsic Evidence Rule. The other extreme from the enrolled bill rule is the
“extrinsic evidence rule.” This rule “accords to the enrolled bill a prima facie pre-
sumption of validity but permits an attack by ‘clear, satisfactory, and convincing’
evidence establishing that the constitutional requirements which the court deems
mandatory have not been met.”'% This rule was adopted by the Supreme Court of
Kentucky in 1980,'"%in a challenge based on Section 46 of the Kentucky Consti-
tution. Although the journals indicated, and all parties conceded, that only forty-
eight votes in a one-hundred-member house were cast in favor of a bill containing
an appropriation, Section 46 sets out certain procedures, including: “Any act or
resolution for the appropriation of money or the creation of debt shall, on its final
passage, receive the votes of a majority of all members elected to each house.”!!!

CONTEMPORANEOUS CONSTRUCTION

Drafters should also be aware that a number of state courts have applied the
doctrine of “contemporaneous construction” in interpreting state constitutional
provisions. This approach reflects deference to the view of the meaning of a
state constitutional provision held by other, sometimes nonjudicial, actors in
the state government, most often, prior to or soon after the adoption of the
provision in question.112 For example, the Supreme Court of Kentucky stated
that judicial interpretations rendered closely after the adoption of a state con-
stitutional provision were entitled to special deference:

the prevailing political climate at the time of adoption of the 1891
Constitution and the language used permits an inference that the
Constitutional Convention desired to impose limitations upon leg-
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islative authority and cases decided contemporaneously or close in
time would appear to be persuasive of the Delegates’ intent.

* %k kK

This Court has endorsed the principle of contemporaneous con-
struction as providing special insight to the Delegates’ intent: “The
judges recognizing that tradition in their opinions wrote with a
direct, firsthand knowledge of the mind set of the constitutional
fathers, . . .” . . . Accordingly, our decisions in Louisville {3
Nashville R.R. v. Kelly’s Adm’x, supra and Illinois Central R. Co. v.
Stewart, supra, are entitled to greater weight in our constitutional
analysis.113

State courts have also expressed deference to interpretation of the state
constitution by the state Iegislature.114 For example, according to the Supreme
Court of North Dakota: “A contemporaneous and long-standing legislative
construction of a constitutional provision is entitled to significant weight when
we interpret the provision."115 The Supreme Court of Rhode Island linked leg-
islative interpretation to statutes enacted soon after the adoption of the consti-
tutional amendment:

In construing a constitutional provision, this court properly con-
sults extrinsic sources, including the proceedings of constitutional
conventions and any legislation related to the constitutional provi-
sion that was enacted at or near the time of the adoption of the
constitutional amendment.'!®

State courts sometimes refer to the doctrine of “practical construction”
together with the contemporaneous construction approach. For example, the
North Dakota Supreme Court stated:

And finally, as an elementary rule of construction, we note that which
is drawn from contemporaneous and practical constructions, and
“where there has been a practical construction which has been acqui-
esced in for a considerable period considerations in favor of adhering
to this construction sometimes present themselves to the courts with
a plausibility and force which is not easy to resist.”

A contemporaneous and long-standing legislative construction of
a constitutional provision is entitled to significant weight when we
interpret the provision. 17
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Some state courts have deferred to even more specific legislative interpre-
tations of the state constitution, going so far as to uphold noncontemporane-
ous legislative definitions of terms or other interpretations even contrary to
prior judicial interpretations. According to the Florida Supreme Court:

The situation then, as it presents itself in connection with our consti-
tutional provision, is at least that by the decision of the courts of
Florida and other jurisdictions the word “lottery” may have either of
several meanings, and that either is reasonable and possible. In such a
situation, where a constitutional provision may well have either of sev-
eral meanings, it is a fundamental rule of constitutional construction
that, if the Legislature has by statute adopted one, its action in this re-

spect is well-nigh if not completely, controlling.3 18

In another example the Florida Supreme Court had adopted a fairly
restrictive definition of the state constitutional term “charitable,” limiting it to
financial assistance to the poor or other measures to help those unable to help
themselves, holding that a Presbyterian home for the aged was not entitled
to a tax exemption.119 Subsequently, the Florida legislature passed a statute'?’
specifically exempting homes for the aged, including homes such as those
previously denied exemption in Presbyterian Homes. When the statute was at-
tacked by tax officials, the Florida Supreme Court held, in jasper v. Mease
Manor, Inc.,'?! that the statute constituted a definition by the legislature of
“charitable” as used in the constitution and that it was within the legislative
prerogative. The court stated that there must be only a reasonable relationship
between the specific statutory exemption and a purpose the constitution
required to be served.!?? Thus, since the legislature had declared that certain
property was used for charitable purposes, the court abandoned its prior
judicial definitions. 123

On various occasions, therefore, the Florida legislature has undertaken to
define constitutional terms with regard to tax exemptions. This is not an issue
as long as the courts agree with the legislature’s definition. In a situation such
as was involved in Mease Manor,'%* however, the supreme court and the legis-
lature did not initially agree. The court had for several years subscribed to a
fairly restrictive definition of “charitable purposes.” Then, after the legislature
passed a more liberal statute exempting homes for the aged as being used
for charitable purposes, the court withdrew from its position and deferred to
the legislature. 125

On the other hand, in Junkins . Branstad,"*° the Towa Supreme Court
dealt with a legislative attempt to define in a statute the term “appropriation
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bill” as it was used in the constitutional item veto provision. The court stated:

Whatever purposes the legislative definition of “appropriation bill”
may serve, it does not settle the constitutional question. In this case,
determination of the scope of the governor’s authority granted by Ar-
ticle III, section 16, as amended, will require a decision whether the
bill involved here was an “appropriation bill” as that term is used in
our constitution. This determination, notwithstanding the legislative
definition, is for the courts.'?’

Other state courts have exhibited substantial deference to the interpreta-
tion placed on a state constitutional provision by the executive branch, partic-
ularly the governor. The Supreme Court of South Carolina noted:

As the Governor notes in his brief, the historical evidence in this case
is overwhelming. Indeed, the Governor’s exhaustive analysis of all
available historical evidence compels the following conclusions:

Since the ratification of the 1895 Constitution, the uniform be-
lief of South Carolina’s governors has been that a bill they have de-
clined to sign after sine die adjournment does not have the force and
effect of law until it is signed, and a bill vetoed in the interim lacks the
force and effect of law without a veto override.'?®

All of these possible interpretative approaches should be known to
drafters, who may be further stimulated to strive for clarity and the expression
of clear intent.

CONCLUSION

The doctrines of judicial construction discussed raise significant problems for
the drafter. They all add to the task of expressing the intention of the framers
of the state constitution in such a way as to avoid an invitation to the court to
substitute a fixed formula, in Mr. Justice Frankfurter’s words, for “the anguish
of judgment” in constitutional, no less than statutory construction, involved in
making “a delicate judgment, concluding a complicated process of balancing
subtle and elusive elements.”'?’

As in other phases of this complex skill, the drafter’s task is not to supply
a bag of tricks to outwit an unwilling court, or to use the court to outwit a re-
calcitrant legislature. The task is rather to become aware of the purposes of the
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framers of constitutional provisions and to consider the problem of effectuating
them in the light of their particular purposes. An inquiry into constitutional
purposes and into possible sanctions will involve an awareness of interpretation
issues, and a study of antecedent law and past constitutional decisions, as well
as an awareness of the functioning of state government and of the political
processes in the state. In framing a constitutional provision so as to express its
true purpose, the drafter must anticipate problems; or, in short, anticipate the
“complicated process of balancing subtle and elusive elements” involved in
judicial interpretation by engaging in that process ahead of time.
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45-49; formal writing of, 31, 49-56;
fundamental, 15; gender neutral lan-
guage in, 54; generality and, 33; for
giving direction to the future, 45;

“good government,” 25; “hammers,”
43; as highest level of state’s legal
order, 38; inclusion/exclusion deci-
sions, 14, 15, 18-29; legislative imple-
mentation of, 15, 19, 27; lists leading
to negative implications, 28; local
home rule, 24; mandatory, 39, 40, 75,
86—89; meeting contemporary needs
through, 27, 28; methods of enforce-
ment and, 33, 39-44; non-justiciabil-
ity, 95-98; non self-executing, 76,
91-95; numbering and arrangement
of, 50-53; obsolescence in, 22, 23, 24;
ordinary legislation and, 19; origin of,
76—81; permanence for unnecessary
categories, 65, 66; policy choices and,
33, 39; possible superiority of existing
interstate compacts to, 38; preferential,
65, 66; principal phases of drafting,
32-33; procedural, 24, 27, 28, 29, 48;
processes of constitutional change and,
4; provisos in, 53; regulatory schemes,
44; reliance on court enforcement of,
19; repeal of, 62, 63, 68; research on
constitution making and, 4; restrictive,
22, 68; retention of useless, 22; rules of
interpretation and, 90-91; sanctions
and, 33, 39-44; self-executing, 19, 24,
27,29, 44, 46, 48, 54, 76, 91-95;
specific issues with regard to law and
experience in, 33, 34-37;
specificity/flexibility of, 23-29; style
and grammar used, 53, 54; substantial
compliance doctrine and, 89; substan-
tive phases in drafting, 31, 33-49;
treatment of interpretations of by
courts, 4; understanding language of,
78-81; use of general rather than re-
strictive language in, 28; use of indica-
tive/imperative mood in, 54; use of
passive voice in, 54; use of shall/may
in, 90; use of third person in, 54;
voters’ intent and, 76—78
Constitution-making: pressure groups

and, 18
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Constitutions, state. See a/so Amend-

ments; Constitutional provisions:
adaptability of, 7; alternative use of
ordinary legislation and, 19, 20, 21;
avoidance of legislative matters in, 14,
15; awareness by drafters and, 97; bills
of rights in, 5, 17; brevity of, 3; checks
and balances of republican governance
in, 17; comparisons with other states’,
12; confining to fundamentals, 14, 15;
contemporaneous construction and,
98-101; content of, 8, 14-15; core
areas, 16—18; declaration of citizen
rights in, 17; defining, 106733; deter-
mination of appropriateness of matter
for inclusion in, 14, 16-29; develop-
ment of criteria for inclusion, 15-18;
differences from federal constitution,
1; distrust of legislature and, 19; as
document of limitation, 27, 82—86;
ease of amending, 4; effect of judicial
interpretations on, 75-102; effect of
one-person-one-vote decisions on, 9,
35; electoral ratification of, 76; as
enablement for carrying out state’s
responsibilities, 7, 8-11; enduring
character of, 21; enforcement of
restrictions on legislative procedure,
96—98; enrolled bill rule and, 97; enu-
meration of powers of government in,
17; era of drafting, 60; establishment
of separate departments in, 17; evolu-
tion of text over time, 81-82; expan-
sion of government function affects
length of constitution, 60; expressio
unius est exclusio alterius and, 83-86;
extrinsic evidence rule and, 98; fiscal
matters in, 19; flexibility issues, 23-29;
formal writing of provisions of, 49-56;
form/function of, 2, 7-30, 82-86;
future usefulness of, 7; general frame-
work of government to be designed
in, 16, 17; history of, 78-81; ideal of
brevity in, 14, 15; impact of changing
role of states on, 12-14; implied prohi-
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bitions in, 42; inclusion/exclusion
decisions, 14, 15, 18-29; influence on
meeting state’s responsibilities, xi;
inhibitions to proper functioning of
states and, 12; instability in, 59; invali-
dation of laws inconsistent with, 42;
issues in drafting, 31-58; journal entry
rule and, 98; judicial decisions and, 22;
lack of enforceable restrictions on con-
tent of, 4; legislative enactments in, 23;
legislative power in, 60; level of detail
in, 2; limitation of powers by, 82, 83;
local home rule issues in, 24; local self-
government in, 17; local tradition and,
19; modified enrolled bill rule, 97, 98;
negative implication and, 21; new, 21;
non-justiciability, 95-98; obsolescence
in, 22, 23, 24; origins of provisions of,
1, 76-81; permanence of subject areas
in, 19; phases in drafting, 31-39; pol-
icy decisions in, 2; political question
doctrine and, 95-98; principal phases
of drafting, 32-33; provisions for
amending in, 17; provisos in, 53; pub-
lic finance in, 17; qualifications for
right of suffrage in, 17; reasons for
inclusion of provisions in, 4, 18-29;
reform of, xi; regional issues in, 19;
regional patterns in, 3; resemblance to
statutes, 75; review of adequacy of, 12;
rigidity in, 59; role in federal system, 5;
role in protection of citizens’ rights, 5;
rules of interpretation and, 90-91;
self-executing/non-self-executing
provisions in, 91-95; slightly modified
enrolled bill rule, 97; special privileges
and, 18, 19; strengths of, 8; style and
grammar in, 53, 54; substantial com-
pliance doctrine and, 89; substantive
phases of drafting, 33-49; term limits
and, 9, 10; voters’ intent and, 76—78
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Contemporaneous construction doctrine,
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Cooley, Thomas, 16, 76, 87, 94

Courts, federal: doctrines of interpreta-
tion, 75—102; restrictions of, 4; treat-
ment of state bills of rights by, viii

Courts, state: doctrines of interpretation,
75-102; interpretation of constitutions
by, viii; treatment of state bills of
rights by, viii

Dartmouth College case, 22, 109n66

Dodd, Walter, 82
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ment of content, 50—53; articulation of
policies disclosing unintended implica-
tions: 57,58; articulation of voice of
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dural provisions by, 29; awareness and,
91; awareness of new conditions and,
viii; background in constitutional and
administrative law for, 34; burdens of
past constitutional history on, 22;
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comparative materials in, 33, 37-38;
consistency/interrelation of proposal
with higher law, 33, 38-39; contem-
poraneous construction and, 98-101;
contextual form of documents and, 12;
contributions to development of law
by, 32; to create flexibility, 25; deter-
mination of needs and functions in,
12; differences from legislative draft-
ing, 32; effect of judicial interpretation
on, 75-102; elimination of extraneous
matter in, 22; exploration for existing
applicable laws on topic, 34-37;
expression of quorums and majorities,
55, 56 false imperative in, 54; final,
58; formal, 33, 49-56; gender neutral
language in, 54; implications of
amendments for, 59-74; inclusion/
exclusion decisions in, 33; issues in,
31-58; lack of attention paid to, 31;
language use in, 49, 50; lists leading to
negative implications, 28; making ex-
plicit the intent of framers, 86; making
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policy choices in, 33, 39; need for
familiarity with general subject and
activities of state government, 33, 34;
need for self-reflection in, 4; in new
constitutions, 21; numbering of items
in, 50-53; “one word, one meaning”
issue, 55; participation in policy mak-
ing process and, 33; politics and, 2;
preliminary volume, 57; principal
phases of, 32-33; processes of consti-
tutional change and, 4; relationship
of generality to flexibility in, 45-49;
research and investigation in, 32, 33,
34; research on constitution making
and, 4; review of enforcement methods
and, 33, 39-44; role in preparation of
amendments, 67-69; seeking of unam-
biguous policy directives in, 31—
specialized techniques of, 31; speci-
ficity in, 45-49; specific problems in
regard to law and experience, 33,
34-37; substantive phases of, 33—49;
use of general rather than restrictive
language in, 28; use of indicative/
imperative mood in, 54; use of lan-
guage previously construed, 55; use of
passive voice in, 54; use of pertinent
sources from constitutional conven-
tions and commissions in, 36; use of
third person in, 54

Elections, 10

Eleventh Amendment, 11

Environmental issues, 19

Expressio unius est exclusio alterius, 75,
83-86; negative implication and,
83-86

Federalism: state court decisions and, viii

Florida: Supreme Court interpretations
in, 100

Fritz, Christian, 2

Georgia: failure to delete unnecessary
matter from constitution, 64
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Gerrymandering, 10

Government, federal: campaign fund-
ing and, 10; devolution of authority
of, 12; election issues and, 10;
interrelationships with state govern-
ments, ix; role of state constitution
in, 5

Government, local: constitutional law
and, 5; impact of one-person-one-vote
decisions on, viii

Government, state. See also Constitutions,
state: ability to respond to changing
responsibilities, 8; apportionment/dis-
tricting for House of Representatives
by, 5; bonding practices and, 5; bud-
getary issues, 10; budget issues, 11;
citizen sentiment and, 9; constitutional
law and, 5; control of budget and, 5;
election issues and, 10; expansion of
functions of, 60; fiscal aspects of, 5;
impact of one-person-one-vote deci-
sions on, viii; interrelationships with
federal government, ix; licensure of
professions by, 5; Medicare/Medicaid
finance issues, 10, 11; plenary powers
of, 27; powers delegated to federal gov-
ernment by, 5; reapportionment issues
and, 10; structure specified in constitu-
tion, 2; taxation and, 10; taxing autho-
rization, 5

Graves, W. Brooke, 17

Hawnaii: constitution of, 21; form of
constitutional provisions in, 54;
Hawaiian Home Lands article, 20;
limitation of constitution to funda-
mentals, 15; rulings on number of
similar amendments allowed, 72;
same-sex marriage legislation,

21

Henretta, James, 9

Home rule issues, 24; regional develop-
ment and, 24, 25

“How to Draft Constitutional Amend-
ments” (manual), 31
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Idaho: Supreme Court interpretations in,
85

Illinois: proposal of amendments in, 71;
Supreme Court interpretations in, 78

1llinois Central R.Co. v. Stewart, supra,
99

Implied powers, 82
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Initiative process: as source of amend-
ments and revisions, 1

Interest groups: sponsorship of amend-
ments by, 65, 66

Jasper v. Mease Manor, Inc., 100
Jones, Harry W., 38
Junkins v. Branstad, 100, 101

Kentucky: constitutional provisions on
voting in, 27; proposal of amendments
in, 70; Supreme Court interpretations
in, 98

Law, constitutional: fiscal aspects of state
government and, 5; impacts on state
constitutions, 5; relationship of state
and local governments under, 5

Laws: changes in, viii; consistency with,
38; constitutional, 23, 34, 35, 36;
criminal, 5, 45; effects of judicial opin-
ions on, 35; family, 5; fundamental,
60; judging adequacy of for drafting
intents, 36; subordinate, 35, 36

Legislation: constitutional, 2; costs of in-
consistent, 26; Medicare/Medicaid,
10, 11; voided by courts, 20

Legislature(s): abuses of, 60; bicameral,
9-10, 13; carrying out of constitutional
commands by, 46; denial of power to
deal with new developments by obso-
lete constitutional provisions, 24; direct
grants of power to, 27; effect of length
of constitution on, 60; enforcement of
responsibilities of, 24; limitations on,
60; reapportionment of, viii; of Recon-
struction Era, 60; restrictions on,
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Legislature(s): (continued) 109770, sanc-
tions for noncompliance with provi-
sions, 41; size of, 9-10, 13

Lehman, Irving, 80

Levinson, Harold, 78

Locke, John, 30

Louisiana: constitutional revision in, 20;
expression of quorums and majorities
in constitution of, 56; political tradi-
tion of amendment in, 64; provisions
on levees, 20

Louisville & Nashville R.R. v. Kelly's
Adm’x. supra, 99

Maryland: failure of revision attempts in,
23

Medicare/Medicaid, 10

Michigan: constitutional convention in,
15; constitutional provisions for recall
in, 29; limitation of constitution to
fundamentals, 15; rules for judicial
review in, 29; Supreme Court interpre-
tations in, 76, 77

Missouri: constitutional interpretation by
Supreme Court, 76

Model State Constitution, 3, 37, 42

Montana: Supreme Court interpretations
in, 79

National Municipal League, 3, 37

Nebraska: unicameral legislature in,
9-10, 13

Negative implication, 83—86; assurance
of intent of, 42; consequences of, 21;
disclaimer provisions and, 48; implied
prohibitions and, 42; limitation on
governmental powers and, 28;
patterns giving rise to, 48; use of
lists and, 28

New Hampshire: large legislature in,
9-10, 13; questions on reliability of
constitutional convention debates in,
79; Supreme Court interpretations in,
79
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New Jersey: amendment proposal in, 70;
constitutional convention in, 14; form
of constitutional provisions in, 54;
provision on gambling in constitution,
21, 107n42; Supreme Court interpre-
tations in, 113238

New Mexico: amendments by general
convention, 64; constitution in, 64;
Supreme Court interpretations in, 97

New York: change of judicial district
boundaries in, 79-80; Constitutional
Convention of 1894, 80; Court of
Appeals, 79-80; preferential constitu-
tional provisions in, 65; right against
self-incrimination provisions in, 41;
sanctions in, 41; workers’ compensa-
tion laws, 21; workmen’s compensa-
tion legislation in, 23

North Dakota: contemporaneous con-
struction approach i, 99; Supreme
Court interpretations in, 99

Nuclear power, 9, 10

Oklahoma: rulings on number of similar
amendments allowed, 72; Supreme
Court interpretations in, 85

One-person-one-vote decisions, 35;
congressional reapportionment and,
viii; effect on state constitutions, 9;
effect on urban voting, viii, ix; gerry-
mandering issue and, 10; impact on
state and local governments, viii; influ-
ence on union/labor constituencies, ix

Oregon: directory constitutional provi-
sions, 89; use of “How to Draft Con-
stitutional Amendments” manual in,
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Pennsylvania: decisions between inter-
pretations of provisions, 80; proposal
of amendments in, 70; Supreme Court
interpretations in, 80

Policy: embedded in state constitutions,
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Pressure groups: in constitution-making,
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Privacy: protecting, 11; rights of, viii

Progressive Era: state constitutions
during, 2

Reform, constitutional: need for, xi; prob-
lems in, XII; recognition of differences
in states in, 12, 13; requirements for, xi

Revisions, constitutional: determination of
need for, 1; effects of changes in laws
on, ix; restraint and, 1-5; sources of, 1

Reynolds v. Sims, viii, 5

Rights: abortion, 11; citizens’, 5; individ-
ual, 93; pension, 19; privacy, viii, 11;
protection of, 5

Rivlin, Alice, 8

Roe v. Wade, 11

Sanctions, 33, 39-44; choosing, 39;
directing of constitutional commands
and, 39; to the executive, 43—44; on
governments or officials, 41; impeach-
ment, 43; injunction, 43; judicial nulli-
fication of inconsistent legislation, 40;
on judiciaries, 44; on legislatures,
41-43; for private individuals, 40, 41

Seventh Amendment, 25, 26

South Carolina: constitution i, 65; prohi-
bition of special legislations in, 65;
Supreme Court interpretations in, 101

South Dakota: on limitations of legisla-
ture by constitution, 82; Supreme
Court interpretations in, 82, 97, 98

State(s): bicameral legislatures in, 9-10,
13; changing role of, 8-14; differences
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in political complexity among, 13;
economic reversals and, 11; Eleventh
Amendment immunities of, 11;
expansion of duties for, 9; expansion of
responsibilities, 9; experimentation by,
9-10, 13; as laboratories of govern-
ment, 13; responsibilities shared with
federal government, 9; subdivisions in,
9-10, 13; varying need for elaborate
governmental structures, 9-10, 13
Substantial compliance doctrine, 89

Taxes: authorization for, 5; limiting, 10;
rebates, 11; state and local, 19

Term limits, 9, 10

Texas: expression of quorums and
majorities in constitution of, 56

Thomas v. State ex rel. Cobb, 84

United States Congress: reapportion-
ment of, viii, ix

United States Constitution: flexibility
issues in, 25, 26; Seventh Amendment,
25,26

United States House of Representatives:
districting/apportionment duties of
states for, 5

United States Supreme Court: state im-
munities and, 11; on term limits, 9

Warren, Earl, 11
Wisconsin: constitution of, 62; contract-
ing debts for internal improvements in,

62



This page intentionally left blank.


yanulada
This page intentionally left blank.


POLITICAL SCIENCE

State Constitutions
for the Twenty—first Century

Drafting State Constitutions, Revisions, and Amendments
Frank P. Grad and Robert E. Williams

Constitutional reform requires not only good ideas but also the ability to translate those ideas into
language that will effectuate the drafters” aims. This book—the second of three volumes on state
constitutions—is the essential guide for those involved in constitutional reform. It identifies the
recurrent problems that reformers face in drafting or amending state constitutions and explores
how those problems might be addressed. It also explains why drafting state constitutions is a
distinctive enterprise, different from the drafting of other legal documents.

“This handbook is an invaluable guide for scholars, political leaders, and citizens who take an interest
in drafting, revising, and amending state constitutions. Authored by the preeminent scholars of state
constitutional law in the country, it provides an excellent introduction to this significant area of the law,
and the footnotes offer guidance to those who will want to drill deeper into this important subject.”

— Talbot D’Alemberte, author of The Florida State Constitution: A Reference Guide

“State constitutions are assuming an increasingly important role in law and politics in the
United States. On issues ranging from gay marriage to school finance, they provide the central
focus of legal disputes. Bringing the insights of theory and history to bear on the drafting of
these documents, the authors explore key topics in state constitutional law and explain in clear
and precise terms how these issues influence the drafting process. They provide a balanced and
thorough treatment of such controversies as the wisdom of ‘single subject’ rules and the relative
advantages of ‘self-executing’ provisions. The book does a marvelous job of developing general
principles, while recognizing the variety of constitutional experience among the states. A vital
contribution to the study of state constitutions, it should be read by lawyers, politicians, judges,
and everyone else with an interest in shaping the fundamental charter of the state.”

— Robert A. Schapiro, Emory University School of Law
“This book provides excellent analysis of the most common misconceptions about state constitu-

tions and fills a gap in the current literature on drafting them. Language matters, but as the authors
make clear, drafting is far more than English composition.”

— Janice C. May, author of 7The Texas State Constitution: A Reference Guide

Frank P. Grad is Joseph P. Chamberlain Professor Emeritus of Legislation at Columbia Law School.
Robert F. Williams is Distinguished Professor of Law and Associate Director of the Center for State
Constitutional Studies at Rutgers University at Camden. He is the author of State Constitutional
Law: Cases and Materials, Third Edition.

nstituti

A volume in the SUNY series in American Co ionalism ISBN 0-7914-6647-7
Robert J. Spitzer, editor 20000>
State University of New York Press
www.sunypress.edu
9780791466476



