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The right to health, having been previously neglected, is now being deployed
more and more often in litigation, activism and policy-making across the world.
International bodies such as the WHO, UNAIDS, World Bank and WTO are
increasingly using or being evaluated with reference to health rights, and
international NGOs frequently use the language of rights in campaigning and
in more concrete litigation.

This book brings together an impressive array of internationally renowned
scholars in the areas of law, philosophy and health policy to interrogate critically
the development of rights-based approaches to health. The volume integrates
discussion of the right to health at a theoretical level in law and ethics, with the
difficult substantive issues where the right is relevant, and with emerging systems
of global health governance. The contributions to this volume will add to our
theoretical and practical understanding of rights-based approaches to health.
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1 Introduction

John Harrington and Maria Stuttaford

1 Themes

In the last decade, the human right to health has moved to the centre of political
debate and social policy across the globe. Civil society organizations have put
this right at the heart of campaigns for health justice at national and global
levels. It features prominently in the output of the United Nations (UN) and
regional human rights bodies, as well as national courts and legislatures; national
constitutions increasingly include explicit recognition of the right to health. Long
neglected in the legal academy, many scholars now labour to develop its norma-
tive content, to contextualize its application and to evaluate it from the point of
view of moral philosophy and theories of justice. This has been a remarkable
transformation.

The right to health has certainly been a feature of international human
rights law since the Second World War. The Universal Declaration of Human
Rights (1948) states that ‘everyone has the right to a standard of living adequate
for the health and well-being of himself and of his family, including food, cloth-
ing, housing and medical care and necessary social services’ (Art 25.1). The
Preamble to the Constitution of the World Health Organization (WHO 1948)
contains a similar affirmation. These principles were given legal force in the
International Covenant on Economic, Social and Cultural Rights (ICESCR)
(1966)." In Art 12.1 ICESCR States Parties ‘recognize the right of everyone to the
enjoyment of the highest attainable standard of physical and mental health’. The
right is similarly recognized in Art 5(e)(iv) of the Convention on the Elimination
of All Forms of Racial Discrimination (1965), Arts 11.1(f) and 12 of the Conven-
tion on the Elimination of All Forms of Discrimination against Women (1979)
and Art 24 Convention on the Rights of the Child (1989). However, notwithstand-
ing this pedigree, the right to health was relegated to secondary status as a social
and economic right for much of the postwar period; it was fatally identified with
Soviet ideology during the Cold War. Widespread political hostility was under-
pinned by juristic and philosophical scepticism. For many, the very idea of a right
to health suffered from vagueness, incoherence and incompleteness, especially
when compared with more established civil and political rights (see Evans 2002).
How could States guarantee to make everyone healthy? How could any limit be
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set to this obligation? What of other State priorities? Scarcity of resources was
inevitable and could not be wished away by fine-sounding principles. As a result,
the right played little positive role in the creation of welfare States in Europe and
North America or in the endeavours of the developmental State in Africa, Asia
and Latin America.

Ironically, the fortunes of the right to health have been transformed in the
period after the end of the Cold War, just as State socialism was overwhelmed by a
reinvigorated, globalizing capitalist system. The right seems to have been freed
from the stigma of association with the Eastern Bloc. At the same time, it has
gained in relevance as a response to the collective and individual trauma caused
by a drastic reduction of social guarantees in many countries (MacDonald 2005).
Moreover, multiple health catastrophes in the developing world — some relatively
new, like HIV/AIDS, some of long standing like tuberculosis, diarrhoea and
malaria — have at last called forth the concern and engagement of lawmakers,
activists and professionals (Thomas and Weber 2004). The right to health has
been deployed to give normative force to claims for access to essential medicines
and for international solidarity in combating disease (Sell 2002).

These political changes have been supported by a number of important legal
developments. In 2000, the UN Committee on Economic, Social and Cultural
Rights (CESCR) published General Comment 14, an extensive and authoritative
interpretation of Art 12 ICESCR. This work of elaboration and application was
continued from 2002 with the appointment of Professor Paul Hunt as UN Special
Rapporteur on the Right of Everyone to the Highest Attainable Standard of
Health (Commission on Human Rights 2002). Most recently, in December 2008,
the UN General Assembly adopted an Optional Protocol to the ICESCR allow-
ing individuals and groups to bring complaints against States for violations of
the right to health, among other social and economic rights (UN 2008). The first-
hand experiences of the Special Rapporteur are considered in the third chapter
of this volume. The Optional Protocol has yet to come into force, so its effects
remain to be seen. We turn, therefore, to the path-breaking normative implica-
tions of General Comment 14. This develops the specific implications of the right
to health as a social and economic right of progressive realization. The latter
attribute does not mean that the right is emptied of ‘all meaningful content’
(CESCR 2000: para 31). On the contrary, it implies a ‘specific, continuing obliga-
tion to move as expeditiously and effectively as possible towards the full realization
of Article 12” (CESCR 2000: para 31). Detailed and regularly monitored targets
are essential to this process. Moreover, although it is unfolding over time, the
implementation of the right demands that certain essential steps are taken
immediately. Most significant of these is the requirement that States adopt and
implement a national health strategy addressing the needs of the whole popula-
tion with regard to health care provision and the underlying determinants of
health (CESCR 2000: para 43). A planned, systemic approach to health is thus
a requirement of international human rights law. General Comment 14 goes
on to state that ‘gross inequality in health status, particularly between developed
and developing countries, as well as within countries, is politically, socially and
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economically unacceptable’ (CESCR 2000: para 38). No longer a matter of fate,
health injustices must be specifically tackled.

The terms of General Comment 14 mean that the right to health cannot be
reduced to a bare mechanism for reallocating resources to (or within) the health
budget, vitally important as this is. It is not merely a vehicle for individual litiga-
tion in pursuit of private advantage (although this is not without significance in its
implementation). Rather, as the essays in this collection demonstrate, the right to
health has a powerful and wide-ranging contribution to make to law, politics and
policy-making. This contribution registers in three important and interrelated
ways: cognitive, archaeological and critical. The cognitive gain from the right to
health arises from its coupling of law with diverse health knowledges (Bauch
1996; Harrington 1999). As has been suggested above Art 12 ICESCR is an
open-textured norm. Its core term (‘the highest attainable standard of physical
and mental health’) cannot be adequately defined within the self-referential terms
of legal argument. Rather, the right can only gain significant content through
specific standards and measures developed by health practitioners, and with the
input of ordinary citizens. It is, of course, true that law and biomedicine have long
been linked in this way. The application of coercive mental health legislation, for
example, often depends on the opinion of one or more psychiatrists (Keywood
2003). But such cognitive openings of the law to medicine are generally quite
narrowly circumscribed. The scope of Art 12 is, by contrast, much greater. As
General Comment 14 states, it entails an immediate obligation to commence
planning for an integrated health care system and for measures to secure the
non-medical, underlying determinants of health (CESCR 2000: para 30). To this
extent, the meaning of the core term is produced by the interaction of a variety of
disciplines in and around public health.

The coupling of law and public health in Art 12 facilitates a kind of parallel
processing, whereby measures and proposals are simultaneously subject to evalu-
ations within each system (Luhmann 1997: 776-788). Thus, data showing health
disparities as between men and women, say, register as a matter of concern within
public health science. For that reason, they simultaneously constitute evidence of
a violation of Art 12 (see CESCR 2000: para 57). The effect is to extend the reach
of human rights law: a great deal more of the social world becomes subject to the
application of legal standards; many more sources of injustice and inequality are
brought to light and condemned. It also provides a normative challenge to health
workers and administrators, imbuing much of their work with direct normative
significance. Human rights law can thus provide an orientation to values beyond
the interests of the profession and the profit-maximizing calculus of the market
(Farmer 2005: 234).

The cognitive gain extends beyond the disciplinary symbiosis of law and public
health. As several contributors to this volume note, the right to health includes
strong obligations on States to ensure transparency, participation and account-
ability. These requirements, it can be argued, do not merely follow on from
a predefined right to health; they are not simply the legal manifestation of a
‘top-down’ regime of consumer surveys and formulaic consultation procedures.
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Rather, by enabling popular participation in the definition of health needs and in
the development of health policy, they contribute reflexively to the process of
defining the right itself (see Teubner 1990: 27). This process is ongoing. The
political opening up through the right to health thus represents a distinctive gain
in knowledge and information, as the users and potential users of health services
actively participate in shaping their own prospects (CESCR 2000: para 53). In
other words, by virtue of its inherent openness, the right to health facilitates its
own self-transformation and, thereby, the open-ended transformation of society.

The archaeological potential of the right to health is realized through a
retrieval of formerly suppressed knowledges relating to human welfare. Action to
improve health has long been dominated by a rigidly biomedical model, which
privileges clinical care over more wide-ranging interventions (McKeown 1976).
This model strongly promoted the monopolistic ambitions of the medical profes-
sion. Alternative therapy and lay healing practices were marginalized and sub-
ordinated to medicine by legislative fiat. Curative medicine has also proven to
be a fertile sphere of accumulation for commercial interests (Leys 2001). Its key
features — drugs, equipment and clinical services — are produced as discrete,
saleable commodities. These absorb much the greater part of public and private
spending on health across the globe. By contrast, as has been noted, the ‘inclusive’
right to health requires policy-makers to move beyond narrow vertical interven-
tions aimed at specific diseases and to address the underlying determinants of ill
health (CESCR 2000: para 4). This holistic approach revives the nineteenth-
century tradition of social medicine associated with Rudolf Virchow, which was
directed at the underlying economic and environmental causes of human morbid-
ity (see Gockenjan 1985). It draws equally upon the primary health care move-
ment of the 1970s, associated with the World Health Organization’s Declaration
of Alma Ata (WHO 1978). The latter also promoted a holistic approach and put
community participation, in developing countries and elsewhere, at the heart of
health improvement strategies.

The critical potential of the right to health lies in its capacity to open up
formerly closed areas of thought and discourse regarding health improvement
and access to care. Traditional limits to debate over health are set by common
sense assumptions regarding necessary constraints: the finitude of resources for
health; the biological origins of disease; the inevitability of tragic choices in allo-
cation and so on. As a result, many obstacles to better health have been natural-
ized in policy discourse and in law (see Baxi 2002: 24—41) — they are a matter of
fate, about which little can be done directly. Vast health inequalities between
different parts of the world, or between different groups within the same country,
are thus naturalized. The negative health consequences of State policies (e.g. for
development and industrialization) and private industry (e.g. by pollution and
poor working conditions) are similarly rendered as mere externalities, as matters
of fate. This regime of common sense underpins a globally unjust allocation of
health benefits and burdens. It effaces individual and institutional responsibility
and throws the disadvantaged upon the mercy of public and private philanthropy
(see Pogge 2002). Moreover, responses to health problems are contained within a
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framework of binary oppositions: the market and the State; political freedoms and
social entitlements; acts causing ill health and failures to prevent ill health. Health-
promoting interventions are relegated to the subordinate pole of each of these
binaries. Thus: regulating the marketing of breast milk substitutes amounts to
State intervention in the ‘normal’ workings of the market; democracy requires a
free press, but not freedom from hunger; tort law offers redress for positive harm,
but not for failure to render aid (see Ruger 2006).

The human right to health challenges the ‘taken-for-granted’ status of these
assumptions and oppositions. It does this through its detailed normative engage-
ment with all areas of social life relevant to health, and in particular its close
coupling with lay knowledges and the broad range of health sciences, as discussed
above. Full elaboration of the right demands the generation of information
regarding the many social causes of ill health (CESCR 2000: paras 13, 30). It
presumes that these are susceptible to positive intervention at a collective level and
it requires such interventions in discharge of States’ human rights obligations.
Each increase in knowledge mandated by the right to health, each detailed policy
recommendation, each conceptual refinement of the right itself, opens up a space
for critical debate over the terms of justice and solidarity. The right thus demysti-
fies the existing rhetorical and practical limits to health improvement. This may
surprise hostile commentators who see the right as no more than a slogan, empty
and abstract.

These themes are raised in various ways by the different contributions to this
book. Some focus on the broad scope of the right to health and its grounding, or
lack of grounding, in a shared conception of justice. Others address specific,
concrete topics in health policy, unfolding the implications of the right in those
areas. Several engage with the historical development and current relevance of
the right within the broader political conjuncture. The definition and uses of the
right to health in different fora are considered: courts, legislatures, public adminis-
tration and civil society organizations. Of course, we cannot distil a single sub-
stantive message from the rich diversity of thought pursued in these essays. The
overriding insight is perhaps more abstract, concerning the increasingly detailed
normative understanding of the right to health, its growing prominence within
legal and non-legal discourses and its centrality to social and political reform. All
chapters show that we have moved beyond the period of defensiveness, when
most discussion on the right to health was detained by the existential question of
whether it could ever exist in the first place. A beginning has been made.

2 Chapters

In the first chapter Upendra Baxi reflects on the relevance of justice to under-
standing and implementing the human right to health. He highlights the pro-
found importance of health as a prerequisite to the enjoyment of all other rights.
The right to health must be conceived in equally wide-ranging terms, as regards
both its scope and the addressees of obligations arising under it. However, current
debates on global health are constrained by a pragmatic focus on what is feasible
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within given limits. In the present conjuncture, justice is neither expedient nor
fashionable. Consequently, the right has been elaborated in the relatively confined
and instrumental terms of international policy discourses, such as the Millennium
Development Goals. As exemplified in General Comment 14 and in the reports
of the Special Rapporteur, these have certainly helped to fill out the normative
content of the right to health. However, Baxi argues, much critical force is lost in
the absence of an animating theory (or theories) of health care justice. Health care
justice offers a distinctive idiom in which to challenge the accepted limits to the
enjoyment of the right to health. Scarcity of resources, civil and international
wars, the history of conquest and colonialism and unequal economic develop-
ment are all ‘man-made’ causes of ill-health. Relational justice demands that we
identify the perpetrators, as well as the victims, in these cases. A parallel concep-
tion of reparative justice requires us to trace responsibility for violations over
national frontiers and across the generations, beyond the realm of the State and
into the private sector. Baxi concedes that languages of justice are commonly
indeterminate and subject to contestation. But this represents more of an
opportunity than a shortcoming, in so far as it exposes questions of distribution
and fairness to the widest possible scrutiny and debate. The ongoing challenge to
the World Trade Organization’s global patent regime is an outstanding example
of the creative potential of justice-based arguments and activism. On the one
hand, significant, if incomplete, progress has been made in extending access to
essential medicines in the most impoverished nations. On the other hand, the
hegemony of trade and profit has been disrupted and the closed fora of inter-
national trade diplomacy opened up to non-commercial voices.

In their chapter, Paul Hunt and Sheldon Leader reflect on the experiences
of the former as United Nations Special Rapporteur on the Right of Everyone to
the Highest Attainable Standard of Health between 2002 and 2008. Through a
wide variety of studies concerning specific health themes, as well as country
reports, the Special Rapporteur worked to elaborate the normative content of Art
12 ICESCR and in particular to build upon General Comment 14 of the
CESCR. Over the course of the mandate it became clear that, while health
workers are central to realizing the right to health, they are often alienated
by the abstract and legalistic terms in which the right is framed. The Special
Rapporteur’s resulting engagement with medical and other professionals needs to
be emulated by health lawyers and scholars. The very structure of Art 12
demands a close integration of legal standards and public health knowledge.
States are required to formulate national health plans as a matter of immediate
obligation. They must act on these plans, taking coordinated, concrete steps
toward the progressive realization of the right. Benchmarks and indicators, as well
as systems of impact assessment and quality control, are integral to this process.
They also provide substance to the concomitant duties of transparency, participa-
tion and accountability. Hunt and Leader acknowledge the role of courts in
clarifying the right to health and in vindicating individual rights, but they warn of
the potential for litigation to skew health care allocations in favour of those with
the readiest access to the legal system. They draw on this insight in responding to
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Baxi’s criticisms of the Special Rapporteur’s emphasis on policy and planning, It
may in fact be the latter approach that secures the greatest improvement in health
for the worst off. Furthermore, they insist that many of the practical recom-
mendations made during the mandate are clearly imbued with a spirit of justice,
albeit implicitly. Institutional constraints must be acknowledged, however. The
Special Rapporteur was required to build on positive international human rights
law, which does not endorse any single theory of justice.

Lisa Forman considers the pioneering right to health jurisprudence of the
South African Constitutional Court with reference to the concept of the ‘min-
imum core’ elaborated in General Comment 14. It is a chief virtue of the latter
that, by developing a detailed taxonomy of normative obligations, it disrupts the
reified distinction between positive and negative rights, so often deployed to
thwart the legal claims of the poor and needy. Forman shows that there are
positive and negative dimensions to both civil-political and social-economic rights.
Moreover, State action in each dimension of either type of right may lead to very
significant expenditure. In any case, as she notes, several important elements of
the minimum core under Art 12 relate to planning, governance and account-
ability. These engage the democratic and deliberative functions of the State at
least as much as the directly allocative tasks. In its well-known Treatment Action
Campaign decision, the South African Court refused to test the HIV/AIDS
policy of the South African government with reference to the minimum core
standard, preferring instead a more ‘procedural’ reasonableness test. Many com-
mentators were disappointed at this turn. However, Forman questions whether
the decision really ‘fractures the spirit and intent of international human rights
law’, particularly when the true import of the Court’s reasoning and the practical
outcome of the case are considered. For one thing, the refusal of the minimum
core concept was strategic to a significant degree — calculated to show due
deference to executive competence. In substance, the Court demanded that the
government account for the fact that its health policies and resource allocation
had been determined in wanton disregard for the most basic needs of the most
impoverished and vulnerable in South African society. Viewed in this way, the
Court’s reasoning was certainly compatible with the internationally defined min-
imum core. It also kept faith with the transformative purpose of the Constitution
in so far as it refused to treat the non-availability of resources for basic needs as a
simple matter of fate. Under South African constitutional law, as much as under
international human rights law, scarcity is removed from the naturalized realm of
necessity and opened up to political, legal and moral debate. At the all-important
level of practice, the government was forced to provide antiretroviral therapy for
women and infants as well as the necessary facilities across the territory.

The last two decades have seen a huge increase in research outsourcing, with
drug trials initiated and approved in developed countries, but conducted in
resource-poor settings. To what extent are scientific investigators obliged to pro-
vide these low-cost ‘bioworkers’ with ancillary care (i.e. for conditions identified
during the research, but unrelated to the trial itself)? Roger Brownsword
grounds his response to this question in the notion of a ‘shared moral community
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of rights’. In such a community, agents take the essential interests of others as
seriously as their own, and it is recognized that more than an absence of restraint
is required for agency to flourish. As he suggests, this ethical standpoint will have
purchase in legal regimes founded on human rights principles. He elaborates and
applies a four-stage test to determine whether participants can have legitimate
expectations of ancillary care, 1.e. is the researcher in a position to assist; can she
do so; is it reasonable to expect her to do so having regard to her own interests;
and would it be fair having regard to the participant’s own capacity and conduct.
The positive obligation that Brownsword identifies on this basis is not diminished
by the fact that foreign researchers and local trial subjects belong to different
communities of rights. It is no less than the obligation owed to domestic partici-
pants in the UK’s Biobank initiative, which he considers in parallel here. The
ethical conclusion is unlikely to be reflected in English private law, however.
Unlike a shared community of rights, the latter leans rather more towards an
ethic of self-reliance, emphasizing negative rather than positive background obli-
gations. Indeed, the prior approval system of ethics committees may prove a more
reliable and effective means of securing moral obligations to provide ancillary
care than ex post litigation.

In her chapter, Brigit Toebes demonstrates the power of a human rights
framework in identifying and combating the threat to health posed by corruption.
The open-textured nature of Art 12 ICESCR facilitates the integration of socio-
logical and activist insights on the nature, causes and effects of corruption into
legal analysis of this problem. Defining corruption as ‘the misuse of entrusted
power for private gain’, Toebes illustrates its endemic nature and its pernicious
consequences for the functioning of health systems and for human well-being in
developing countries. Using the pattern of analysis laid down by the CESCR in
General Comment 14, she is able to elaborate specific obligations and corres-
ponding duty-holders. The latter category must be drawn widely given the role of
foreign aid in much health care provision, as well as the worldwide commercialisa-
tion of medical practice and the central role of health professionals in the delivery
of care. Furthermore, as Toebes demonstrates, concrete violations of the right to
health can be specifically enumerated in this context, highlighting areas for
immediate State action. The practice of medicine is marked by stark asym-
metries, and health care systems are highly complex. Acts of corruption, such as
bribery, always involve at least two parties, neither of whom will be interested in
remedying the wrong. These features heighten the need for systemic measures
against corruption, focused on planning, prevention, accountability and responsi-
bility. The potential of the right to health in this area lies precisely in that fact that
it provides detailed normative guidance in relation to these systemic issues to
at least the same extent as it furnishes the individual citizen with subjective,
litigable rights.

A further specific focus is provided by Aoife Nolan in her discussion of the
right to health care of children as interpreted by domestic and international
courts. This right is well anchored in international law, both in the ICESCR and
in the Convention on the Rights of the Child. General Comments on both have



Introduction 9

elaborated its content, emphasizing the special priority that States must give to
protecting and promoting the health interests of children. Nolan identifies three
underlying justifications for this: the physical susceptibility of children to diseases
with drastic long-term consequences; the social vulnerability of children to dis-
crimination that either proceeds from, or increases the risk of ill health; and
the political exclusion of children from democratic decision-making on the distri-
bution of resources for health. As Nolan shows, the international law right is
increasingly reflected in national constitutional provisions. These vary greatly:
some expressly protect the child’s right to health, others do so by way of combin-
ing generic children’s rights with a separate provision on the right to health, others
again through the incorporation of the international covenants into domestic
law. Some make the right directly justiciable, others include it among ‘directive
principles of social policy’. Nolan’s survey of national case law reveals a similar
diversity in judicial approaches to the nature of the State’s obligation. This has
been construed on the one hand as an immediate duty to meet the essential health
needs of children (Argentina, Colombia) or on the other hand as an obligation to
decide ‘reasonably’ on the allocation of resources taking particular account of the
special position of children (South Africa). Nolan concludes that the developing
child’s right to health has promoted access to care, both in individual cases and
through improved planning. However, she cautions that its enjoyment will
depend, not just on constitutional texts, but also on the effectiveness of the court
system, as well as a wide range of non-legal factors.

Benjamin Mason Meier draws on original archive research to chart the
history of the World Health Organization’s (WHO) involvement with the right to
health. This is a tale of unfulfilled promise, as initial enthusiasm for a human
rights approach has given way to a narrower, more technically defined mission.
The Organization’s 1946 Constitution defined ‘health’ broadly in terms of phys-
ical and social well-being, beyond the mere absence of disease. As in the Universal
Declaration of Human Rights, enjoyment of the medical and social precondi-
tions for health was characterized in the Constitution as a fundamental human
right. A change of leadership in 1953 resulted in WHO abandoning its broad
focus in favour of a strongly biomedical orientation to discrete health problems.
The aim of this ‘medicalization’ was to avoid politicizing the work of WHO in the
intensely polarized climate of the early Cold War. Its consequence was that WHO
played no role in the legal codification of the right to health in Art 12 ICESCR.
As a result, the normative content of the latter was vague as to the underlying
determinants of health. Moreover, unlike other UN agencies in their respective
fields, WHO refused to contribute to the enforcement of Art 12 through monitor-
ing and reporting mechanisms. The lack of a legal basis for comprehensive public
health strategies was to prove a significant obstacle to WHO when it resumed its
interest in social medicine in the mid-1970s. The ‘Health for All’ strategy
embodied in the 1978 Declaration of Alma-Ata was expressly based on an inclu-
sive understanding of the right to health. Politically controversial and lacking a
normative anchor of sufficient weight, however, the strategy foundered. In the
1980s, vertical and targeted programmes returned to favour, seen as more in
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conformity with WHO’s limited mandate in international law, and in consonance
with the ascendant neo-liberal economic order. As Meier notes in conclusion,
given WHO's historic disengagement, it has fallen to the UN itself, through the
CESCR and the Special Rapporteur, to take up again the task of elaborating the
normative content of the right to health.

In the final chapter, Paul O’Connell takes up the challenge issued by Baxi in
the first, specifying the normative content of the right to health against the back-
drop of contemporary neo-liberal globalization. He critically examines two
prominent manifestations of this regime: the worldwide commercialization of
health care delivery and the globalization of patent rights over essential medicines.
Each is directly linked to violations of the requirement that the means to the
enjoyment of the human right to health are accessible to all sectors of the popula-
tion, without significant distinction as to economic class, social status, gender and
physical location. Privatization of health care services results in a skewing of
access, which favours the better-off in society, rather than the less-well-off,
who often have more pressing health needs. These needs are systematically neg-
lected when medicine is treated only as a tradeable commodity. Where formerly
universal systems are dismantled in favour of differential access, this violation of
the core principle of non-discrimination is compounded by a breach of the
equally fundamental requirement of non-retrogression. The dramatic intensifica-
tion of patent protection under the World Trade Organization’s Agreement on
Trade-Related Aspects of Intellectual Property Rights (TRIPS) is also nor-
matively suspect having regard to Art 12 ICESCR. Ironically, in this case it is the
absence of market competition from generics that allows monopoly rents to be
extracted, putting essential medicines out of reach of the great majority in devel-
oping countries. This discriminatory outcome is again accompanied by strong
retrogressive effects where formerly relaxed national patent regimes, embodying a
needs-based approach to health, are tightened up to comply with international
trade law. O’Connell conceives of the right to health, not just as a juridical
standard, but as a political-rhetorical means of resisting the effects of neo-
liberalism in this area. The latter is secured (and obscured) by a raft of contradict-
ory assumptions regarding the benefits of idealized free markets and the exclusive
property rights of patent holders. This neo-liberal ideology helps to produce, and
then to normalize and rationalize, increasing inequality in health care and other
sectors. One important value of Art 12 lies in its potential for condensing and
relaying a counter-common sense regarding basic human needs and the institu-
tions required to meet them. It offers a ground on which the furtive, cynical
reason of neo-liberalism can be met by the work in progress of human rights
based on justice.

Notes

1 Asof 17 November 2009, 160 States had ratified the ICESCR. It is notable that this does
not include South Africa and the Unites States of America which have signed, but not
yet ratified the Covenant.
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2 The place of the human
right to health and
contemporary approaches
to global justice

Some impertinent interrogations

Upendra Baxi

1 Prefatory remarks

All questions about human rights raise the familiar concerns regarding their origins
(sources, whether human or transhuman), authorship (the debate over human rights
as gifts of “West to the Rest’), reach (universality v. cultural specificity), nature/ type
(in terms of here-and-now enforceability and progressive realisation), lmits
(because no human right can claim any absoluteness, all human rights invite
conflicting interpretations), scope (what obligation do rights cast and upon whom)
and of the justice of rights (justification for prioritisation, hierarchies, and
distribution of rights.) The human right to health (hereinafter, simply HRTH) talk
constitutes no exception.

However, the HRTH talk is not excessively preoccupied with the first two sorts
of concerns (origins and authorship). This may well also be true about kindred social
and economic human rights enunciations (e.g. human rights to nutrition, literacy,
shelter and housing, access to water as a resource and to water-based resources).
In any event, as compared to talk about other kindred rights, HRTH talk seems to
more adequately foreground a sustained engagement with the scope and justice
dimensions in the sense explained above. The HRTH emerges primarily in con-
temporary theory in terms of healthcare justice (hereinafter HC]). Its scope obliga-
tions extend, as with all contemporary social and economic human rights
values, standards and norms, to State conduct; however, these also extend beyond
the State to the realms of medical educational and research establishments,
institutions and networks, and especially increasingly to global pharmaceutical
industries, and to technologies of self-caring

This latter deserves a word of explanation. The HCJ notions seek to combine
two related but distinct ethical languages — the languages of ‘justice’ and of ‘care’ —
in a way that the talk about kindred human rights does not. I do not explicitly
burden this chapter by revisiting the discourse illustrating the imponderables thus
entailed — for example whether the languages of caring constitute, as it were, a
world apart from the languages of contemporary human rights, or the ways
in which some deep feminist thoughtways — from Carol Gilligan (1993) to
Martha Nussbaum (2001) — exemplify the tension between the languages of
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justice and care. Nor does this chapter directly address aspects of causation of
ill-health.

HC]J approaches accentuate the duties of self-care in a way that would seem
scarcely appropriate for the related realms of social and economic human rights.
It would be simply ethically intolerable to maintain that accessing human rights to
nutrition, shelter/housing, literacy or access to water ought to remain predicated
on the moral responsibility arising from duties of care to oneself; by contrast,
public and institutional healthcare policy regimes that set limits to access to
healthcare routinely thrive upon a full acknowledgement of such duties. Even
when liable to the indictment of State, market, or legal paternalism, some
priorities and limits remain fully set for those who torment their bodies via the
ruination of liver through excessive alcoholism, of the lung from excessive smok-
ing, of life-style induced health failures including exposure to communicable dis-
eases, or the human brain via psychotropic and narcotic substances. While such
persons may not be justifiably denied HCJ, they remain confronted with a lesser
threshold weight for the provision of healthcare services. Further, and in terms of
justice obligations, there is an understandable trend towards elevating HRTH as
the most basic of all social and economic rights. A minimum of health remains
necessary in order to have and enjoy these and other related human rights.
Because physical and psychic impairments more deeply affect our right to be and
to remain human, our ‘right to have rights’ (to adapt Hannah Arendt’s fecund
notion (Arendt 1950)) requires us ‘to keep people functioning as closely to normal
as possible’ (Daniels and Sabin 1997). What this may mean in terms of prioritisa-
tion or limit-setting — an institutional feature of most healthcare systems — or by
‘fair equality of opportunity,” constitute vexed concerns but perhaps not to the
point of denying the implicit ontological elevations of the HRTH discourses.
Health (translated here as a modicum of well-being) is a sine qua non for accessi-
bility, exercise and enjoyment of all other human rights. Put another way, one
may not have all the human rights without first being alright.

The HRTH discourse maintains a rather difficult position between a basic
human right to physical survival and the range of quality of life concerns. Con-
ceptions of ‘health’ oscillate between ‘bare life’, directed to ensuring physical
survival, and the conceptions of ‘good life’ that accentuate agency and choice.
Conditions of bare life remain imposed, almost always violently by social and
political structures and events.' Impoverishment thus constitutes the regimes of
planned global, regional and national policy-making that in the name of ‘devel-
opment’ or ‘progress’ consign vast masses of human beings to forms of living
death. Forms of biopower and biopolitics that thus systematically enact impover-
ishment ordain that the impoverished somehow cheat their ways into survival;
here, as it were, ‘existence precedes essence’. Bare life is also produced by the
insurgent or establishment practices of mass atrocity and politics of cruelty cre-
ated by war or warlike events, which render entire populations hostages to the
practices of ‘ethical violence.” Think here of the paradigmatic events in Darfur
and Sri Lanka, as well as the ‘war on terror’ situations. Situations of forced
mass migrations, as well as mass disasters caused by multinational capital,
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archetypically signified by the Bhopal, Agent Orange and Ogoniland catastrophes,
further constantly reinvent forms of bare life (Baxi 2004).

In contrast, the HRTH quality of life type discourse continues to invite atten-
tion to bare life somewhat differently in the contexts of human well-being that no
presently available technology or therapy may ever fully provide. Under these
conditions stands articulated a nascent human right to choose termination of an
individual life via physician-assisted suicide: the right to a dignified death (Baxi
2009: 123-4). On another register, however, and for those who can afford it, ‘good
life’ considerations emerge in terms of the newly emerging human right to genetic
enhancement.” All this now furnishes the multiple talks of the town and the gown
celebrating new social epistemologies under the banner of bioethics. The HRTH
discourse remains shot through with differential access to new technologies, with
all their promises and perils (Brownsword 2008; Murphy 2009).°

While the extant HRTH and HCJ talkfurnishes some concrete markers for
judging the legitimacy of governance decisions, or even structures, legitimacy as
such (i.e. belief systems that justify political and legal domination) may still fall
short of any adequate HCJ criteria (conceived in terms of fair distribution of
healthcare opportunities and facilities). The latter invites consideration of a leading
question a long while back in time, enunciated by St. Augustine: ‘What is a state
without justice but a band of robbers?’ This question may further invite a rephras-
ing: ‘What are human rights bereft of justice but playthings of possessive indi-
vidualism and the producers of designer policy goods in the global marketplace of
policy prescriptions?” Or would Augustine have indeed changed his mind, too,
and stopped using the J” word altogether?

Had he chosen this last option, Augustine would have been in the distinguished
company of some HRTH experts, including our eminent friend Professor Paul
Hunt who has laboured so hard to produce a remarkable set of human-rights-
based indicators for the protection and promotion of HRTH. Professor Hunt
invites us to consider HRTH “. . . as a right to an effective and integrated health system,
encompassing healthcare and the underlying determinants of health, which is respon-
sive to national and local priorities, and accessible to all’ (UN 2006: 7)." An
‘effective health system’ is now declared as a ‘core social institution no less than
a court system or a political system’ (UN 2006: 7)

This most welcome conceptual reaffirmation of the notion of human right to a
‘system’ initially suggests — with John Rawls (1999) — that ‘justice’ is a virtue of the
basic structures of social and political orderings; yet, overall, the Hunt Report
remains focused on global social policy, rather than global justice. The distinction
that I thus suggest is by no means an easy one, yet it remains crucial. Public or
official policies provide platforms for executive and legislative action; at times,
these also provide a basis for informed public criticism and for social action. It
may even be agued that public policy regimes are necessary to advance the doing
of justice, both in terms of some here-and-now transformations and as a long-run
horizon for fashioning just healthcare futures. Yet, at the same moment, it also
remains a global social fact that those who seek global healthcare policy may well
keep a respectful distance from discourse concerning global health justice. This
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may be so because: (a) it is no longer globally politically correct to talk about
‘justice’; (b) when general theories concerning justice address the tasks of justice
(redistribution), they do so on a meta-ethical level that is least apposite to the
languages of global social policy; and (c) the languages of justice in any event may
often conflict with the HRTH languages. This chapter seeks to offer some partial,
and tentative, responses to all these objections.

2 The °J° word as politically incorrect

There is ample evidence, and not just in relation to HRTH, that it seems no
longer politically correct to speak of Sjustice’ in the context of the normative/
institutional United Nations ‘system’ and related hegemonic ‘development’ dis-
courses. Every effort is continually at play in avoiding the now dreaded ‘]’ word.
This avoidance is marked by a diasporic dispersal of notions of justice via myriad
phrase regimes such as: ‘sustainable development,” ‘fair globalisation,” ‘poverty
alleviation,” ‘the right to development,” and now even the global social policy
statements so insincere as the Millennial Development Goals and Strategies
(Baxi 2006).” I believe that recourse to the method of ‘content analysis’ (so often
deployed in literature and media studies) will fully demonstrate the several ways in
which the UN system hegemonic policy languages, authorise a full ouster of the
‘J” word by non-governmental experts (whether in the UN human rights treaty-
bodies or the guest artists who feature as Special Rapporteurs or even ad hoc
independent experts).

Of course all the various ensembles of the United Nations beings speak about
the issues of intra-, and inter- national inequity, structural exploitation, impover-
ishment and unequivocal duties of reasonable help to those who suffer. Yet, it
remains true that neither the assemblages of governmental policy actors, nor the
variously named independent experts, may afford the reflexive luxury of speaking
to the tasks of justice. How may we understand this expulsion of the languages of
Jjustice?

Several explanations suggest themselves. First, Gustice’ languages remain
fraught with indeterminacy compared with policy and rights languages; second,
some contemporary acts of justice-theorising do not yield any easy translation
into acts of policy; third, and more crucial, because ‘justice is conflict’ (Hampshire
2000) — the J” word summons politics of passion and insurgent political action not
always conducive to reasoned deliberation in aid of advancing the consensus on
HRTH specific norms and standards; fourth, if alternate languages (such as those
mentioned earlier) do equally well the task of exposing structural political
injustices and ways of moving ahead, why should there be recourse to ‘ustice’
notions?; and fifth, there is pragmatic value in relegating the uses of the J” word,
which is then confined to the corridors of subaltern human rights discourses.

The dominant practitioners of subaltern HRTH discourses (those at least
speaking on behalf of the worst-off humans, if not always at their behest) of course
contest this indictment of relinquishment and relegation. Yet, it is scarcely the
case that justice languages remain any the more ‘indeterminate’ compared with
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rights and policy languages. It remains also the case that justice languages often
creatively prise open the mystifications produced by global policy languages, as
indeed came to pass in the Doha Declaration (WTO 2001) that caveated the
‘hard’ patent regime for the intellectual/industrial property rights that functioned
to protect multinational corporation (MNC) outpricing of access to antiretroviral
drugs necessary to combat the HIV/AIDS pandemic. The Doha Declaration®
thus creatively disrupts via displays of some ‘fuzzy’ and ‘deviant’ logics (to here
adapt Susan Haack’s ‘Phrase Regimes)’ in ways that call the UN-WTO-
constituted bluff. Sixth, subaltern critique also frequently suggests that the UN
beings — these new epistemic HRTH communities — err egregiously when they
feel constrained to celebrate some enormous systemic constraints that block action
on behalf of the diseased and variously injured, unhealthy, starving and powerless
peoples. Rather, it demonstrates that the languages of constraint are carefully
crafted to avoid the justice—obligations owed to these peoples. Further, we now
know (if any such demonstration were necessary in the first place) that ‘scarcity’ is
a multiple function of misallocation of resources, the combined and uneven acts
of a corrupt sovereign, and ‘developmental’ mal-governance.

True, the divide is now diminishing in a hyper-globalising posthuman era to a
point when both sides practice some new incarnations of global practical reason,
which enact the pragmatic motif of not making the ‘best’ the enemy of the
‘good.” Subaltern HRTH activists seem to have little choice than to invoke fully
the interpretive wonders ushered in by the relevant United Nations Human
Rights Treaty Bodies exemplified by the normative regimes of the Committee on
Economic and Social Rights General Comment 14 in relation to ‘the right to
highest attainable standard of health’ (CESCR 2000).

The subaltern HRTH talk thus remains always an act of global political hope
aimed at providing some secure niches for HRTH, by seeking to recast the con-
ventional recourse to, and inflections arising from, the Kantian and post-Kantian
theory of ‘imperfect obligations’ (Rainbolt 2000: 243). Positivist activist loyalties
towards the excessively familiar affirmation of the State obligations to ‘respect,
protect and fulfil’; and in turn of obligations to ‘facilitate, provide and promote’,
the HRTH (CESCR 2000: Para 30) now remain fully offered to view indeed as
the best ‘weapon for the weak’ and vulnerable. Even so, and with sincerest apolo-
gies for this heavy remark, the thus fully made available enunciative embarras
de riches postpones the gains of learning immanent in metaphysical or post-
metaphysical theories of, and about, justice that contest structurally imposed
healthcare injustices.

3 The poverty of meta-justice theorising?

Much here depends on how one may privilege/de-privilege ‘meta-theory.” Almost
by definition, most general theories about ‘justice’ do not specifically engage all
human rights norms and standards as we (meaning here international human
rights lawpersons) know these. Meta-theory as, for example, ardent students of
John Rawls (1999) and Jiirgen Habermas (1990) know well, conceptualises basic
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liberties and human freedoms distinctively in terms of a thin, and parsimonious,
listing of ‘primary’ moral ‘goods’. Neither, to the best of my knowledge and belief,
remains fully concerned with HRTH as such. Nor do these have any specifically
located range of concerns for the problem of healthcare inequalities and inequi-
ties, or the rights to water, food, shelter, housing and livelihood. Rather, they
address some key conceptions such as ‘liberty,” ‘equality’ and ‘fairness’ as the
virtues, and ‘basic structure of a just society’ (to have recourse to the Rawlsian
notion). The task is therefore one of translating meta-theory into specifically
human rights regional approaches to justice, as providing a versatile range of
conceptual frameworks and normative tools of immense help towards the realis-
ation of some social and economic human rights. The superbly gifted corpus of
Norman Daniels pursues this task of seeking to resituate John Rawls’ 4 Theory of
Fustice (1999), in the field of healthcare. Not many United Nations beings, how-
ever, remain persuaded by the demonstration of the truth of Daniels’ saying:
‘Justice is good for our health’ (Daniels et al. 1999).°

This worthwhile maxim, however, directs attention to HC]J as an affair of intra-
nation HCJ tasks. The nascent approaches to global justice address, on the other
hand, the justice-responsibilities of State and State-like actors (the international
financial institutions, UN agencies, intergovernmental aid and development net-
works and the world economic regimes, such as the WTO). This chapter partially
unfolds the importance of some of these new approaches to global justice, with
the caveat that much considered work remains still needed. It is perhaps time to
begin to pursue a rather difficult task concerning the clarification of relationships
between justice theories and HRTH discourse. Of course, theory-aversion (the syn-
ergies of social movement and human rights activisms) that insists on the rrelevance
of ethical and philosophical inquiry may not serve full well the tasks of HC]J, if
only because the anti-theory view almost always contains a series of implicit
positionalities collectively fashioned by theory. More pertinent remain
acts/performances of resistance to theory that incarnate the specificity of the exigent
political as a universal norm (Baxi 2008).” This problem emerges in terms of the
disregard by acts of global social policies that devalue, and indeed thrive upon,
some orders of non-, or even anti-human-rights values and considerations.

I believe that understanding justice theories remains both desirable and necessary
for the development of HRTH: desirable because the entire so-called global
policy framework concerning the HRTH carries already some implicit perspectives
or theoretical outlooks regarding HCJ, and necessary at least because HRTH
entails a prioritisation of healthcare justice over other related, but also autono-
mous, human needs/rights regimes. Already active in both are the habits of
thought that posit a distinction between a universal human right to health and the
specific modelling of programs for an affordable human right to healthcare. It has been well
argued that the former remains less ethically coherent and viable than the latter
(Buchanan 1984). This sort of anti-theory perspective entirely overlooks the tasks
of understanding an ethic of human rights. On another register, we stand con-
fronted with a realm of indistinction between everyone’s right to HCJ and
healthcare policy beneficence-based modelling. To illustrate, the ‘special attention to
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disadvantaged persons and communities’ as a marker of the rights-based
approach to health rights reaches nowhere near the dynamic proportion of
healthcare justice. I could do no better here than fully quote Daniels:

Rawls’s ‘Difference Principle’ permits inequalities in income only if they
work . . . to make those who are worst off as well off as possible. This prin-
ciple is not a simple trickle down principle that tolerates any inequality so
long as there is some benefit that flows down the economic ladder; it requires
a maximal flow downward. It would therefore flatten socioeconomic inequal-
ities in a robust way, assuring far more than a ‘decent minimum . . .’

(Daniels 2001: 8)

Let us also look at, in this context, the second component of the Hunt Report
which speaks in the highly ritualised United Nations rhetoric of the requirements
of a human-rights-based approach for ‘the active and informed participation of
individuals and communities in policy decisions that affect them’ and of ‘effective,
transparent and accessible monitoring and accounting mechanisms’ (UN 2006:
8). Clearly excluded from the range of ‘participation’ are those who remain
inherently incapable of this, such as those exposed to severe psychical impair-
ment, the violated populaces of the variously constituted practices of genocidal
governance and politics, and the victims of the MNC-induced archetypal mass
disasters, signified by Bhopal, Agent Orange and Ogoniland.

This ritualistic invocation of the mantra of ‘participation’ simply bypasses some
further hard problems. An intransigent threshold question is raised by Norman
Daniels and James Sabin (1997). How may any addressal of a general theory of
‘elements’ of a deliberative democratic accountability extend to ‘non-public institu-
tions’? Put another way, how may we proceed to extend to the latter formations the
range of requirements of procedural decision-making fairness considerations?

Daniels and Sabin fully pose the difficulties involved in extending this due
process paradigm to non-State healthcare providers (managed care organisations
(MCOs)). The ways in which State actors/agencies need to resolve the problems
of ‘distrust, legitimacy, and fairness’ (Daniels and Sabin 1997: 305) in proceeding
towards some ‘limit-setting’ decisions manifestly differ with the MCOs (or health-
care organisations (HCOs)). Within the latter zone of what has recently been
named as ‘pharmacopolitics’ (Rawlins 2005), what ‘due process’ requirements
may best be addressed to their ‘priority-stetting’” agendum?'’ For example, how
may we conceive of due process (whether procedural or substantive) in relation to
private, industrial, and increasingly global health providers, as yet fully unbound
by any specific human rights obligations? Daniels and Sabin (1997) remind us that
any mimetic extension of State due process standards may remain entirely
unproductive in at least two respects: (a) how may either genre of HRTH or HC]J
best proceed to strike a ‘fair’ balance of the articulate individualised needs for
patient-care with the aggregative concerns regarding healthcare needs’; and (b)
how may competitive non-State healthcare provision afford the ‘best last chance’
type access to as yet unproven therapies for a willing populace?
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4 Moving from the realm of distribution to
production decisions

The rather cruelly expressed global social fact is just this: HRTH, as with other
human rights discursive frames, produces a rich range of normative referents, yet
the material production servicing the HRTH and HC]J talk lies almost always in so
many MNC, global capital and trade-related aspects of intellectual property
rights (TRIPS)-intoxicated ‘heads’ and ‘hands’ Global production decisions
often determine the contours of any future-based realisation of the HRTH and
HCJ. As remains well known, global pharmaceutical corporate governance
regime decisions do not address cures or remedies for the deadly diseases in the
global South. Its research, drug safety, pricing and marketing policies, and aggres-
sive pursuit of ‘evergreen’ patenting, continue to mock not just the HRTH/HC]J
talk; more poignantly, these also continue to produce the vast masses of suffering
and human-rightless third-world humanity."

‘Uncle’ Marx reminded us a long while ago that one may not justifiably divorce
the realms of ‘production’ and ‘distribution’. The ways in which production
decisions are made do not merely condition, but even determine the range of distribu-
tion decisions, effects and affects. As such, production relations determine the
magnitudes of human and social immiseration. In Volume 1 of Capital (1976),
Marx painstakingly and poignantly described what may in a later idiom best be
described as the human right-to-health costs of the early industrial ‘revolution’
mode of production. Despite some long and valiant histories of efforts by the
ILO, the International Red Cross, and the WHO, the rather exponentially grow-
ing global industries and markets (these assortments of non-public institutions,
arrangements and networks) still continue to affirm and celebrate the divorce
between ‘production’ and ‘distribution’ decisions and outcomes.

Further, in the era of a dramatic paradigm shift, from the universal human
rights of all human beings towards trade-friendly, market-related human rights
of global capital,”” all this policy talk about ‘participation’, ‘transparency’,
‘accountability’ and ‘monitoring’ comes to possess a hollow ring! The impunity
and immunity that multinational pharmaceutical corporations presently enjoy
needs to be fully perforated by the invention of a normative human rights cat-
egory that instantiates crimes against human health as furnishing the constitutive
element of crimes against humanity. This is precisely what I suggested as a maver-
ick ad hoc expert responding to a request of the United Nations Secretary General
in 1983. My first draft was reproduced verbatim in the first draft of the report
to the General Assembly by the Secretary General, but was fully excised in the
final report!"*

The general point I wish to make here is not that such attempts at fostering
these human-rights-based HRTH approaches are unimportant; rather, the point
is to suggest the elements of a critique of expedient, rather than principled,
smooth global social policy prose. Once again I revert specifically here to Norman
Daniels, for whom, adapting Rawls, ‘¢ffective rights of political participation’ entail
the working out of the ‘fair opportunity principle’ that ‘assures access to high
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quality public education, early childhood interventions (including day care) aimed
at eliminating class or race [as well one may add gender| disadvantages, and
universal coverage for appropriate healthcare’ (Daniels 2001: 2). A deeper reason
for participatory rationality worthy of full note here is also offered by Daniels.
Because consensus on ‘distribution principles’ is notoriously hard to arrive at, ‘fair
process’ for arriving at ‘critical resource allocation decisions’ must attend to what
he fascinatingly names as ‘accountability for reasonableness’ (Daniels 2001: 2).
This, I believe, suggests more effectively than the Hunt Report phrase-regime an
‘attempt to connect views about deliberative democracy to decision-making
at various levels, whether public or private, in our complex health systems’ (Daniels

2001: 3).

5 The scope of healthcare justice

There has been considerable discussion with, and since, Norman Daniels’ inaug-
ural work concerning the scope of healthcare justice (Daniels 1985). I do not
here intend to provide a full review of all this, which remains a task of a future
monographic work; but I do wish to highlight some interlocutions that may have
pertinence for the further development of HRTH.

First, the notion that healthcare constitutes a ‘special social good” (Daniels 1985:
56) remains attractive because it fully justifies the case for prioritising HCJ needs
over other needs, and may thus provide a firm basis for the HRTH talk. It is true,
as Daniels and some others maintain, that healthcare needs are distinctive, not
just because these present questions of life and death for masses of unfortunately
placed humanity, but because various health impairments entail ‘greater curtail-
ment of an individual’s share of the normal opportunity range’ (Daniels 1985:
43). Clearly, staggeringly high rates of mortality and morbidity, often reproduced
along class, caste, race and gender axes, constitute a ‘global disease burden’ which
summon howsoever ‘imperfect duties’ for concerted social action in way that
other related, but distinct, basic human needs type discourses do not.

Via all its talk about impoverishment'* as a ‘social determinant’ of violations of
HRTH, the Hunt Report (UN 2006: 5) highlights the need to take a fuller account
of the task of conversion of insistent basic healthcare needs into global human-
rights-based social policy languages that also speak to other relatively ‘rnon-health-
based’, although no less significant, human needs such as shelter/housing, literacy,
education and employment. Crucial as this narrative shift remains, it also
blurs some bright lines between the relatively autonomous, even if somewhat
hegemonic, HRTH frameworks. I revert soon enough, in this context, to some
exemplary thinking offered by Thomas Pogge.

The Hunt Report insists, as already noted, on the identity of a healthcare
system as ‘core social institution no less than a court system or a political system’
(UN 2006: 7). A major difficulty here arises in terms of some autopoiesis frame-
works offered initially by Niklas Luhmann and developed since then by the gifted
reworking of Gunther Teubner (Pfiban and Nelken 2001; Teubner 1988). Were
we to deploy the languages of systems analysis, how may the much-vaunted
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assertions of HRTH proceed to demarcate the relations between a system and its
environments? Is it the case after all that the other systems (such as the rights to
food and water, livelihood and shelter, literacy and education) merely furnish
‘environments’ for the HCJ system? Using the Hunt metaphor of the ‘core institu-
tion,” it is I hope not too unfriendly to ask: which here is the ‘core’ and which the
‘periphery’ or (to evoke Derrida) the ‘dangerous supplement’?

Second, Daniels’ view that healthcare needs should be ordered in terms of
individuals and peoples having healthcare rights and entitlements defined within
a set of basic ‘Institutions regulated by fair equality of opportunity principles’
(Daniels 2008: 57) does not go so far as to affirm each individual human being’s
coequal human right to health. What stands rather fully affirmed here is a close
cousin of the shorthand that Paul Hunt after all offers by way of a universal
human ‘right to an effective and integrated health system, encompassing healthcare and
the underlying determinants of health, which is responsive to national and local
priorities, and accessible to all’ (UN 2006: 5). It still remains important to recall
the discussion in the preceding section of the many ways in which this offering
constitutes a “‘poor cousin’ to what Daniels has in full view. What then may follow
in terms of the development of the HRTH (Cust 1993)? Put another way, the
duties of beneficence here constantly seem to collide with those arising from the
notion of healthcare justice.

Third, some thinkers insist on a broader scope for justice theorising that war-
rants some further inclusion in terms of translating constraints into opportunities
for doing better by the diseased and variously injured, unhealthy, starving and
powerless peoples. On this view, the development of HRTH ought to fully recog-
nise and combine further diverse concerns, such as ways of financing/resourcing
healthcare systems, cost-containment, healthcare technologies and the range of
self-inflicted health problems."

To aggravate further: the scope problem surely suggests a crucial move from
theories of justice to those of bioethics. These at least invite engagement from
HCJ theorists with the posthuman condition constituted by new genetics, nan-
otech and robotic (GNR) technologies of disembodiment, as signified by the
continuing diminishment of clear lines between human, animal and machine,
especially via artificial intelligence, bio- and nano- and Star Wars-type develop-
ments in military technologies. In part, I have addressed the concerns thus arising
elsewhere (Baxi 2007). The Hunt Report fails to engage this discourse of the
posthuman in all its varied implications for HRTH.

6 Circumstances of healthcare justice and approaches
to global justice

We also need to attend to the scope of HCJ theorising in terms of what Rawls
named as ‘circumstances of justice’ (1999: 11). True, as Rawls insists, and as
Daniels fully concedes, considerations of, and for, HC]J arise only in an economy
of scarcity, rather than, of super-abundance. If so, two basic concerns arise (Rawls
1999: 14; Daniels 2008: 24): first, how may we proceed to construct regimes of
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‘scarcity’ within national political economy; and second, what causal connections
may be said to exist between globally constituted and locally produced regimes of
‘scarcity’?

Given space, as well as my own competence constraints, I may not here fully
dwell on these concerns. Even so, it remains intolerably clear that the circum-
stance of HCJ remains more, rather than less, fully designed by the acts and
performances of the political production of scarcity. These are fully uninformed
by concerns about redistributive HC]J for the worst-off within nations, and among
globally constituted HRTH worst-off peoples, as cruelly depicted by the multiple-
Oscar-winning performances of the Bollywood film Slumdog Millionaire. The
much-vaunted HRTH discourse here reaches its manifold terminal limits. Much
the same may affect our otherwise gifted HRTH narratives, which fail to register,
or even fully elide the distinction between war and ‘civil’ strife-torn circumstances
of HCJ and the relatively stable contexts of peaceful (or pacified) rights-based
development policy regimes. This peacetime concern for circumstances of justice
furnishes little or no warrant for un-mindfulness about, in the superbly enchant-
ing, and cruellest, United Nations phrase-regime, ‘human rights in difficult
situations’.

The notion of ‘difficult situations’ remains almost entirely devoid of the various
contexts of organised collective political violence. First, in ‘severely divided soci-
eties’, to here invoke a gifted and poignant phrase of Donald Horowitz (1985),
both incumbent governmental regimes and insurgent ones engage in violence that
creates conditions destructive of the culture of HRTH, as well the institutional
availability of healthcare systems. The so-called ‘civil’ wars vary in intensity, dur-
ation, and immediate and long-term effects. Second, the histories of the early,
middle and late phases of the Cold War need to be fully acknowledged in any
global social policy for healthcare, and the approaches to global justice as well as
theories of HCJ must take account of some duties of reparative health justice.
Third, a programme of economic sanctions pursued unilaterally or within some
international legal framework that imposes intergenerational health costs invites
again some serious engagement with the notion of reparative health justice.
Fourth, the stated objectives and conduct of the ongoing two ‘terror’ wars — the
‘war on terror’ and also the ‘war ¢f terror’ (Baxi 2005) — deserve close scrutiny on
the HCJ platforms. Fifth, so do mass disasters caused by multinational corpor-
ations mentioned above. Sixth, nor may the producers of HRTH, and HC]J
theories, be altogether be left of the hook, as it were, as and when their narratives
remain rather ambivalent concerning the near-absolute disregard, and violation,
of HCJ rights of undocumented aliens, migrant workers, persons caught in
the vicious webs of human sexual trafficking, and many others equally subject
to a denial in the retail and also wholesale of social, economic and cultural
human rights.

It is also clear that HC]J theorising needs to approach the tasks of justice outside
territorially organised States, societies and peoples, because stopping at national
frontiers impoverishes HRTH approaches. Transboundary health risks continue
to grow apace, the most recent being the instances provided by ‘mad cow disease,’



Place of the human right to health and contemporary approaches to global justice 23

SARS and avian flu, and some industrial mass disasters like oil spills or nuclear
meltdowns. These create adverse health consequences that respect no territorial
or ideological frontiers; they affect the human health of us all in various ways. All
this leads us towards understanding what implications the emergence of some
nascent approaches to global or, as some would designate this, planetary justice,'®
may have on the art of HCJ theorising.

There is unfortunately no theoretical agreement concerning how the tasks of
fashioning a theory of justice across borders may be fully addressed. Yet, we ought
at least to note the fact that the great Rawls in his Law of Peoples (2001) declined to
extend the difference principle to global justice theorising on the grounds of
respect for the moral autonomy of communities of rational, reasonable and
decent, if not fully liberal, peoples. This further animated his rather spartan
conception of duties of assistance, beyond the situations of natural disasters and
some obligations of mitigating societies burdened with unfavourable natural
circumstances (for example, landlocked societies). In contrast, both Charles Beitz
and Thomas Pogge, in particular, have consistently questioned this approach and
in its place have offered normative approaches that fully sustain alternate visions
of global justice (Beitz 1979, 1981; Pogge 2002b; Baxi 2001).

In this context, I particularly invite your attention to two articles by Thomas
Pogge: ‘Human Rights and Global Health: A Research Programme’ (2005) and
‘Responsibility for Poverty-Related Ill Health’ (2002a). I will not dwell at very
great length on what I believe to be its many-splendoured contribution, in particu-
lar toward a theory of global justice in relation to healthcare. A couple of general
remarks will have to perforce suffice as I draw this chapter to a conclusion. In the
later article, Pogge (2005) actually says, or comes very close to saying, that con-
temporary human rights values, norms and standards, especially the Universal
Declaration of Human Rights, provide standards of critical morality and an ethic
of understanding for a theory of, or about, global justice. In the earlier article,
Pogge (2002a) maintains the familiar cosmopolitan position that argues against
forms of compatriotism (the notion that we owe moral obligations to co-nationals
and few, if any, to non-nationals)."” Specifically, he develops a HRTH stance here
in which he problematises this distinction to the point of asserting that the med-
ical conditions of ‘foreigners’, in whose incidence we are materially involved, have
greater moral weight for us than compatriots’ medical conditions, in whose inci-
dence we are not materially involved (Pogge 2002a). He further distinguishes
between a “passive concept of justice’ which defines healthcare justice solely in
terms of on the distribution of relevant goods and ills it brings about and an
‘active concept of justice” which ‘diverts some attention from those who experience
justice and injustice’ and directs it towards to ‘those who produce them’ (Pogge
2002a: 77)."" The consequent elaboration of ‘relational responsibilities’ thus
places the burden of proof; as it were, on the producers, rather than the victims, or
otherwise consumers of healthcare justice. The further suggestion that there are
simply no bright lines here, is a cogent ethical call for ‘shared’ as against ‘distrib-
uted’ political responsibility, echoing that made in a different context by the late
lamented Iris Marion Young (2004)."
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To be sure, Pogge anticipates fully further theory-contentions and remains
philosophically vigilant about these. Speaking entirely for myself, I need to say two
things, First, I remain anxious about the identification of contemporary human
rights values, standards, and norms with a theory of] or about, global justice, while
not questioning at all the use of practical reason for healthcare justice in the
contemporary circumstance of justice-theorising. My reason for saying this is my
belief that human rights languages remain very diverse and signify, among other
things, the fact that the languages of human rights remain also the languages of
governance and the syndrome of shared sovereignty (Baxi 2008). Second, I would
have further appreciated, in the light of delineation of circumstances of justice, a
more adequate elaboration of what I have already named as an approach to
global health reparative justice. These need to go beyond forms of contemporary
implicatedness of the present duties owed by co-nationals to non-nationals, to
include the burdens of inter-generational justice obligations owed by those said to
have benefited from such ‘ancient wrongs’ such as slavery and colonisation, the
Cold War, and some contemporary wars against human rights and world plural-
isms constituted by diverse assemblages of neoliberal and globalising practices of
global governance. However, I believe that the research agendum that Pogge
offers in his 2005 article has the potential of addressing further these additional
theoretical burdens, especially by way of a Programschrifi for reconciling the
market-friendly and trade-related human rights paradigm with the paradigm of
the universal human rights of all human beings.

All this goes much beyond (to invoke Hamlei) the ‘stale, weary, and unprofitable
uses’ of the global social policy discourse that all too often masquerades as HRTH
talk.”” T wonder what more may we ask, or expect from, a theory of global HCJ?

Notes

1 Some religiously mandated practices justify the taming or disciplining the body as
necessary for the pursuit of the life of the Spirit. Though I do not here pursue any
spiritual conceptions of health as well-being, all these matter decisively for the pious.

2 TFor a recent analysis, see Savulescu (2006).

3 Tor example, see the sustained, precious provocation offered by Nussbaum (2006).

4 Emphasis added. The following discussion draws on the Special Rapporteur’s Report

to the UN Commission on Human Rights (UN 2006). The latter is referred to herein-

after as ‘the Hunt Report’.

For more charitable, but no less exasperated analysis, see Alston (2005).

See further the precious analysis by Aginam (2005).

See Haack (1993, 2001).

See also Daniels (2001).

See, further, chapter 1 in Baxi (2007).

See Buchanan (1984: 311-35).

The contemporary tasks of global HCJ thus entail further conversation with the

socialist-type HRTH protection best offered in health studies, for example, by a con-

stant reference to the salience of the Cuban healthcare system. At the very least, it
needs saying, even in the post-Marxian world, that some ‘socialist’ HCJ still may
command the merit of anxious deliberative attention.

12 On this contrast, see chapter 8 in Baxi (2008).
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13 I have produced the full text of my report in Baxi (1994).

14 T have forlornly maintained the need to speak of ‘impoverishment’ rather than ‘pov-
erty’. ‘Impoverishment’ directs attention to the fact that people are constantly made
‘poor’ by willed performances of public policy measures and choice. See, for some
further elaboration, my Introduction to Baxi (1989).

15 See Fleck (1989). Incidentally, this call for a ‘constitutional model for healthcare just-
ice’, while no doubt important, remains undeveloped. The HRTH indicators
contained in the Hunt Report may contribute to remedying this.

16 See Lohmann (2006).

17 Unusually enough, I have addressed some of these concerns in as arcane a sphere as
private international law or the conflict of laws, see Baxi (1999).

18 Emphasis added.

19 See also, the literature cited in Baxi (2008).

20 TYor example, consider the politics of naming the Commission on Intellectual Property
Rights, Innovation and Public Health (2006) and the not too strange inversion in the
order of words registered by the final title of the Report.
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3 Developing and applying
the right to the highest
attainable standard

of health

The role of the UN Special
Rapporteur (2002—-2008)

Paul Hunt and Sheldon Leader'

1 Introduction

In 2002, the United Nations established the position of Special Rapporteur on
the right of everyone to the enjoyment of the highest attainable standard of
physical and mental health (‘right to the highest attainable standard of health’
or ‘right to health’). Between 2002-2008, the first appointee, Paul Hunt, submitted
some 30 reports on a wide range of right-to-health issues, as well as reports
on several States, and GlaxoSmithKline, the major pharmaceutical company
(Freeman 2009).

We aim to provide a brief introduction to a few elements of Hunt’s work and
also a preliminary response to the critique developed in Upendra Baxi’s contribu-
tion to this book. Our aim is both constructive and defensive. Constructively, we
signal some of the innovations in thinking about the right to health that have
been, and remain, necessary in order to bring the general phrases and principles
enunciated in legal instruments into contact with the real world of strategic
decision-making and practical implementation. Defensively, we aim to show how
Hunt’s approach to the mandate withstands Baxi’s critique.

The first section outlines the evolution of Hunt’s approach to the mandate.
The second summarises the framework that he uses to analyse or ‘unpack’ the right
to the highest attainable standard of health. The third explores one critical element
of this framework: accountability. The fourth introduces the right-to-health fea-
tures of a health system. Finally, the fifth provides a brief response to Baxi’s critique.

2 Evolving approaches to the UN mandate, 2002-2008

In 2002, the UN Commission on Human Rights adopted a resolution establishing
a new ‘special procedure’: the Special Rapporteur on the right of everyone to the
enjoyment of the highest attainable standard of physical and mental health
(Commission on Human Rights 2002). Although the Commission had been estab-
lishing ‘special procedures’ in relation to civil and political rights for some decades,
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it was not until the late 1990s that it turned its attention to economic, social and
cultural rights. The Government of Brazil, supported by other developing coun-
tries, drove the initiative to establish a ‘special procedure’ on the right to health.
Developed countries, on the other hand, were circumspect. Indeed, two — USA
and Australia — voted against the resolution when it came before the UN Economic
and Social Council.

The Special Rapporteur is not a member of the UN secretariat, but independ-
ent, reporting directly to the General Assembly and Human Rights Council
(which recently replaced the Commission). Although supported by the UN secre-
tariat, the position of Rapporteur is unpaid. During his tenure, Hunt raised funds
to enable the appointment of a few researchers to assist with the discharge of the
mandate.

The Special Rapporteur’s mandate is set out in the founding UN resolution of
2002, as well as some later resolutions (Commission on Human Rights 2002).
These long resolutions may be very briefly summarised as requiring the Special
Rapporteur to help States better promote and protect the right to the highest
attainable standard of health.

After lengthy consultations, especially with civil society and UN bodies, Hunt
set out in 2003 his broad approach to the mandate (UN 2003). In brief, he
identified three main objectives: to raise the profile of the right to health as a
fundamental human right; to clarify the contours and content of the right to
health; and to find practical ways of operationalising the right to health. He
recognised that these objectives could only be realised with the advice and
assistance of a wide range of allies. Crucially, he identified two interrelated themes
that would recur throughout his reports: (a) poverty and the right to health
(b) discrimination and the right to health.

Like other Special Rapporteurs, his output had three official forms: thematic
reports, country reports, and ‘communications’, 1.e. letters of complaint. Over six
years, he wrote some 30 reports, including annual reports on ‘communications’; all
of these are in the public domain. The thematic reports look at issues such as
sexual and reproductive health rights, access to medicines (including the duties of
States and pharmaceutical companies), mental disability, water and sanitation,
maternal mortality, the skills drain, the health-related Millennium Development
Goals, and indicators and benchmarks (UN 2004a, 2006a, 2007a, UN 2005¢, UN
2004b, UN 2006b). One thematic report publishes Human Rights Guidelines for
Pharmaceutical Companies in relation to Access to Medicines (UN 2008c). The
country reports are on Mozambique, Peru, Romania, Uganda, Lebanon/Israel
(following the war of mid-2006) and Sweden (UN 2005a, 2005d, 2005e, 2006c,
2006d, 2007d). Reports on India and Colombia/Ecuador (regarding the aerial
spraying of glyphosate along their common border) are forthcoming, An add-
itional country report looks at donors’ human rights responsibilities of inter-
national assistance and cooperation in health by exploring Sweden’s role in rela-
tion to (a) Uganda’s health sector and (b) the health-related activities of the World
Bank and International Monetary FFund (UN 2008a). Under the rubric of country
reports, he also reported on the World Trade Organization, Guantanamo Bay
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and the pharmaceutical company GlaxoSmithKline (GSK) (UN 2004c, 2006e,
2009). Two of these reports (Guantanamo Bay and Lebanon/Israel) were co-
authored with other ‘special procedures’. All of these country reports were pre-
ceded by visits to the place or institution in question, except Guantanamo Bay,
where the USA imposed unacceptable conditions on the visit (specifically, the
authorities refused to allow private interviews with the detainees). All the thematic
and country reports were presented, in writing and orally, to either the General
Assembly or Human Rights Council/Commission, where they were discussed.
When country reports are presented, the relevant Governments have a right of
reply. Unfortunately, this facility was not extended to GSK, although the company
wished to address the Council after the presentation of the Special Rapporteur’s
report. Instead, GSK’s written response to the report was distributed in the
Council.

It is not possible here to review the Special Rapporteur’s methods of work,
although it should be emphasised that he and his colleagues consulted very widely
before preparing either thematic or country reports. These consultations were not
only with Ministers, public officials, civil society groups and academics. They also
included listening to the most disadvantaged, such as internally displaced people
living in the conflict zone of northern Uganda, the inhabitants of remote villages
in Peru’s sierra and the bombed-out inhabitants of south Beirut and southern
Lebanon.

When reviewing these reports, it is possible to identify some trends and phases
in the Special Rapporteur’s approach to the mandate.

Promulgated by the UN Committee on Economic, Social and Cultural Rights
(CESCR) in 2000, General Comment 14 represents a critically important stage in
the evolution of our understanding of the right to the highest attainable standard
of health (CESCR 2000). The General Comment shaped much of the Special
Rapporteur’s work. However, as its name suggests, it provides a general analysis
of the right to health. Building on this analysis, the Special Rapporteur’s reports
endeavour to make the right to health more specific and accessible. Thus, some
reports take the analysis provided by General Comment 14 and apply it to specific
elements of the right to health, such as access to medicines (UN 2006a). Others
apply the General Comment to specific right-to-health issues, such as the skills
drain, and specific groups of people, such as those with mental disabilities (UN
2005¢, 2005b). Also, country reports apply the Comment’s general analysis to
the right to health in specific jurisdictions. It is one thing to talk generally about
how health-related facilities and services must be available, accessible, acceptable
and of good quality; it is something else to specifically apply that analysis to access
to medicines, sanitation, indigenous peoples, and so on.

This specific application of General Comment 14 enabled the Special
Rapporteur to develop and refine elements of the analysis set out in general terms
in the Comment. For example, while the Comment briefly addresses the contro-
versial issue of international assistance and cooperation, several reports of the
Special Rapporteur develop the idea of donors” human rights responsibilities of
international assistance and cooperation in health (UN 2008). The Comment
briefly underscores the crucial importance of accountability, while most of the
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Special Rapporteur’s reports insist upon, consider and apply this vital human
rights concept, sometimes in considerable detail, as discussed in Section 4. The
Comment devotes two important paragraphs to indicators and benchmarks, and,
as we will see, the Special Rapporteur wrote three reports on this issue, the last
of which sets out a methodology for a human-rights-based approach to health
indicators (UN 2006b). This process of applying General Comment 14 to specific
contexts helped to refine the analytical framework for ‘unpacking’ the right to
health, which we briefly summarise in Section 3.

The application and refinement of this analytical framework was necessary but
not sufficient. Experience showed that some health workers were understandably
uncomfortable with the legal and abstract nature of the framework. For example,
some did not readily grasp all of the framework’s elements, such as the idea that
States have duties to respect, protect and fulfil the right to health. Some found
the concept of accountability elusive. For many health workers, the framework
remained conceptual, legal and divorced from the realities of public health and
medicine. This is a powerful indictment because, without the active engagement
and support of many health professionals, the right to health will never realise its
potential to reduce suffering and save lives.

This led to closer cooperation with health workers and a revised approach
typified, for example, by the reports on Peru and Uganda (UN 2005d, 2006c).
The Ugandan report focuses on a single issue: neglected diseases, 1.e. those diseases
mainly afflicting the poorest people in the poorest communities. The analytical
framework set out in General Comment 14, and subsequently refined, informs
the Ugandan report, but the report endeavours to be more operational in its
discussion about, for example, incentives to encourage health professionals to
work in Uganda’s underserved areas; participation and Uganda’s village health
teams; the burden placed on the Ugandan authorities by the uncoordinated
health interventions of the international community; the need to enhance research
and development for neglected diseases; the importance of an integrated health
system; accountability and an enhanced role for the Ugandan Human Rights
Commission; and so on. As in the Peru report, the framework’s elements are still
there — access, accountability and others — but they are applied in a more prac-
tical, operational manner. The Ugandan report is also important because it is the
first country report to focus on a single issue (neglected diseases), and therefore
enables more detailed discussion and recommendations.

Around this time there were other shifts in emphasis in the Special Rapporteur’s
approach to his mandate. For example, he began repeatedly to emphasise the
common ground between medicine, public health and the right to health; the
indispensable role of health workers in the delivery of the right to health; and
how the right to health can help health workers deliver their professional object-
ives. All these arguments are found in the earliest work of the Special Rapporteur
but, as the mandate unfolded, they began to have greater prominence (Hunt
2006). If they are to succeed, however, such arguments cannot rely upon exces-
sively legal phrases and abstract analysis that risk alienating many health workers
whose primary interest is the formulation and practical implementation of health
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policies, programmes and projects. At the same time, the empowering, trans-
formative message of human rights must not be sacrificed.

Discussions with health workers revealed another problem. The thematic
reports were focusing on specific issues, specific groups of people, and so on.
Moreover, some of the country visits were now single issue, such as Uganda
(neglected diseases) and India (maternal mortality). While this focused approach
brings major advantages, it has a serious drawback: it can lead to a fractured
consideration of the right to the highest attainable standard of health, making it
more difficult to look at larger, systemic issues upon which the right to health
depends. This focused approach was the mandate’s equivalent of narrow vertical
health interventions that, without care, can undermine the wider health system.
Interestingly, General Comment 14 does not clearly provide a systemic approach
to the right to health.

This legitimate criticism of the Special Rapporteur’s approach was one of
the factors that led to an examination of health systems from the right-to-
health perspective. Also, at last the international community was beginning to
recognise that many health systems were failing and collapsing. After years of
neglect, the clarion cry was to strengthen health systems. For these and other
reasons, the Human Rights Council passed a resolution in 2006 asking the Special
Rapporteur to prepare a report on health systems and the right to health
(Human Rights Council 2006). Because of its importance, we explore this issue
in Section 5.

Throughout his tenure, the Special Rapporteur distinguished between judicially
and policy-oriented processes. Although the two approaches are closely related
and mutually reinforcing, the former aims to promote and protect the right to
health via the elaboration of rules and principles derived from case law, building up
general guidance from the lessons learned via the resolution of particular dis-
putes. Judicial and quasi-judicial forms of accountability exemplify this approach.
In his reports, the Special Rapporteur frequently insists that the judicial contribu-
tion to the right to health should be deepened and become more widespread. We
introduce some of the relevant case law in Section 4.

Policy-oriented processes have a different focus: the right to health is brought to
bear upon, and integrated into, all relevant local, national and international policy-
making initiatives. Whereas the judicial approach is aimed at remedying the
existing defective implementation of human rights and rules, the policy approach
is more forward-looking. It takes the initiative and helps to build appropriate
health policies and programmes, without waiting to see if a court or quasi-judicial
body declares that the existing arrangements are deficient. Satisfying the demands
of the right to health is still the target, as it is in the judicial approach, but the
solution sought by the policy approach comes from developing appropriate health
Initiatives, not from the resolution of cases brought by victims in vindication of
their entitlements. Policies must have the operational procedures and features,
as well as health outcomes, arising from the legally binding right to health and
subject to judicial and quasi-judicial supervision and enforcement. The policy
approach, which led the Special Rapporteur to consider the integration of the right
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to health into Poverty Reduction Strategy Papers, the health-related Millennium
Goals, trade policies, health system strengthening, and so on (UN 2004a, 2004b,
2004c, 2008b), depends upon techniques and tools — indicators, benchmarks,
impact assessments, and others — that demand close cooperation across a range of
disciplines. Critically, medicine and public health have an indispensable contribu-
tion to make to the policy approach. By way of illustration, in Section 5 we signal
what happens when the right to health is brought to bear upon policies that aim
to strengthen health systems.

The policy approach is not a soft option. For example, as we show in Section 5,
it places a legal obligation on policymakers to ensure that health systems include a
comprehensive health plan that encompasses the public and private sectors, out-
reach programmes for the disadvantaged, and so on. The policy approach is not
without accountability: it includes a requirement that policymakers are subject
to judicial and non-judicial forms of review.

The right to health requires both approaches, and if this fundamental human
right is not brought to bear upon local, national and international policymaking,
it runs the risk of marginal relevance, surfacing only when, as a last resort, it is
argued in courts — institutions that are often inaccessible to the disadvantaged and
impoverished.

3 The right-to-health analytical framework

3.1 Overview

As signalled in Section 2, the UNCESCR, Special Rapporteur and many others
have developed a way of ‘unpacking’ or analysing the right to health with a
view to making it easier for interested parties, such as adjudicators, policymakers
and civil society groups, to understand and apply. The analytical framework is
made up of ten key elements and has general application to all aspects of the
right to health, including underlying determinants of health such as access to
water and sanitation. We briefly summarise the framework here, elements of
which are used by other contributors to this volume. Nobody suggests that the
framework provides answers to some of the complex, critical issues raised by
health, such as how to deal with competing health priorities within a finite
budget. It addresses a prior, and more elementary, problem: how to move
beyond the one-line right-to-health formulations found in legal texts and
towards a more detailed understanding of the key components of the right to
the highest attainable standard of health. As signalled in Section 2, the frame-
work has to be applied to specific elements of the right to health (e.g. access to
medicines); issues (e.g. the skills drain); groups of people (e.g. those with mental
disabilities); and those with right-to-health duties, such as States and pharma-
ceutical companies.
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3.2 National and international human rights laws,
norms and standards

The relevant laws, norms and standards relevant to the particular issue, pro-
gramme or policy must be identified. These will include both general provisions
and standards relating to the right to health, in addition to international instru-
ments that relate to specific groups and contexts (UN 2003: Annex 1).

3.3 Resource constraints and progressive realisation

International human rights law recognises that the realisation of the right to
health is subject to resource availability. Thus, what is required of a developed
State today is of a higher standard than what is required of a developing State.
However, a State is obliged — whatever its resource constraints and level of
economic development — to realise progressively the right to the highest attain-
able standard of health (UN 1966). In essence, this means that a State is required
to be doing better in, say, two years time than it is doing today. The principle
of non-retrogression means that there is a (rebuttable) presumption that a
State may not backslide. In order to measure progress (or the lack of it) over
time, indicators and benchmarks must be identified; for this reason, one of
Hunt’s reports provides a human-rights-based approach to health indicators

(UN 2006b).

3.4 Obligations of immediate effect

Despite resource constraints and progressive realisation, the right to health also
gives rise to some obligations of immediate effect. Sometimes known as core
obligations, these include the duty to avoid discrimination, provide essential drugs
as defined by WHO, and adopt a comprehensive national health plan of action
(CESCR 2000). These are obligations without which the right would be deprived
of its raison d’étre and as such they are not subject to progressive realisation,
even in the presence of resource constraints. The precise scope of these immedi-
ate obligations has not yet been clearly defined; for the health and human rights
communities, this remains important work-in-progress.

3.5 Freedoms and entitlements

The right to health includes both freedoms (for example, the freedom from dis-
crimination or non-consensual medical treatment and experimentation) and
entitlements (for example, the provision of a system of health protection that
includes minimum essential levels of water and sanitation). For the most part,
freedoms do not have budgetary implications, while entitlements do.
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3.6 Available, accessible, acceptable and good quality

All health services, goods and facilities should comply with each of these four
requirements (CESCR 2000). An essential medicine, for example, should be
available within the country. Additionally, the medicine should be accessible.
Accessibility has four dimensions: accessible without discrimination, physically
accessible, economically accessible (i.e. affordable), and accessible health-related
information. As well as being available and accessible, health services should be
provided in a culturally acceptable manner. This requires, for example, effective
coordination and referral with traditional health systems. Lastly, all health
services, goods and services should be of good quality; a medicine, for example,
must not be beyond its expiry date.

There is a similarity between these requirements and the four ‘As’ of public
healthcare envisaged by the Declaration of Alma-Ata in 1978: geographical
accessibility; financial accessibility; cultural accessibility; and functional
accessibility (WHO 1978).

3.7 Respect, protect, fulfil

This subsidiary framework relates to the tripartite obligations of States to respect,
protect and fulfil the right to the highest attainable standard of health, as explained
and used by CESCR, the Committee on the Elimination of Discrimination Against
Women (CEDAW) and the Sub-Commission on the Promotion and Protection
of Human Rights (CESCR 2000). A version of this subsidiary framework is also
enshrined in the Constitution of South Africa.

The obligation to respect, for example, places a duty on States to refrain from
interfering directly or indirectly with the enjoyment of the right to health. The
obligation to protect means that States must prevent third parties from interfering
with the enjoyment of the right to health. The obligation to fulfil requires States to
go beyond the requirement of non-interference by placing a positive requirement
on them to adopt the necessary measures, including legislative, administrative and
budgetary, to ensure the full realisation of the right to the highest attainable
standard of health.

3.8 Non-discrimination, equality and vulnerability

Because of their crucial importance, the analytical framework demands that spe-
cial attention be given to issues of non-discrimination, equality and vulnerability
in relation to all elements of the right to the highest attainable standard of health
(CESCR 2000). This might mean, for example, that extra resources are directed
to ensure that health-related services are accessible, at a higher cost per head to
the state, to both, for example, an ethnic minority living in a remote region and
those living closer to metropolitan areas. As we observe in Section 5, equality
and non-discrimination are akin to the health concept of equity, and all three
components have a social justice component.
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3.9 Active and informed participation

Participation is grounded in internationally recognised human rights, such as the
rights to participate in the formulation and implementation of government policy,
to take part in the conduct of public affairs, and to freedom of expression and
association. In the specific context of the right to health, this requires that there
be an opportunity for individuals and groups to participate actively and in an
informed manner in health-related planning, policymaking, implementation,
monitoring and accountability processes that affect them (CESCR 2000). Com-
munity participation is one of the themes recurring throughout the Declaration
of Alma-Ata. Of course, some traditional elites are likely to resist the active and
informed participation of the disadvantaged. Those working on health and
human rights have given insufficient attention to participation, which is why a
recent monograph by Helen Potts, Participation and the Right to the Highest Attainable
Standard of Health, 1s especially timely (Potts 2009).

3.10 International assistance and cooperation

In line with obligations envisaged in the UN Charter and some human rights
treaties, developing countries have a responsibility to seek international assistance
and cooperation, while developed States have some responsibilities towards the
realisation of the right to health in developing countries (Mesquita 2008). Donors’
human rights responsibilities of international assistance and cooperation in health
are explored in several of Hunt’s reports, including the examination of Sweden’s
role in relation to (a) Uganda’s health sector and (b) the health-related activities
of the World Bank and International Monetary Fund (UN 2008a).

3.11 Monitoring and accountability

The right to health introduces globally legitimised norms or standards from which
obligations or responsibilities arise. These obligations have to be monitored, and
those responsible have to be held to account. Transparent, effective and accessible
accountability mechanisms are among the most crucial characteristics of the right
to the highest attainable standard of health. Because of their importance, we
devote Section 4 to the critical issue of monitoring and accountability.

3.12 Summary

These ten key elements of the right-to-health analytical framework underscore
what the right to health contributes to medicine and public health. For example,
the preoccupation with non-discrimination, equality and vulnerability requires a
State to take effective measures to address the health inequities that characterise
some populations. The focus on active and informed participation requires a State
to adopt, so far as possible, a ‘bottom-up’ participatory approach in health-related
sectors. The requirement of monitoring and accountability can help to ensure
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that health policies, programmes and practices are meaningful to those living
in poverty.

Crucially, the key elements of the framework are not merely to be followed
because they accord with sound management, ethics, social justice or humani-
tarianism. States are required to conform to the key features as a matter of
binding law. Moreover, they are to be held accountable for the discharge of their
right-to-health responsibilities arising from these legal obligations.

We will now introduce accountability, one element of the right-to-health
framework, and also explore the practical application of the framework to health
systems (Section 5). In this way, we endeavour to show the potential of the right
to the highest attainable standard of health to empower the disadvantaged and
strengthen health systems.

4 Monitoring and accountability

4.1 Overview

Accountability is one of the central features of human rights. Without account-
ability, human rights can become no more than window-dressing. Whether human
rights are applied to development, poverty reduction, trade, health systems, neg-
lected diseases, maternal mortality, HIV/AIDS or anything else, they require that
accessible, transparent and effective mechanisms of accountability be established.

Accountability provides individuals and communities with an opportunity to
understand how those with human rights responsibilities have discharged their
duties. Equally, it provides those with human rights responsibilities the opportun-
ity to explain what they have done and why. Where mistakes have been made,
accountability requires redress. In the context of the right to health, redress has
many forms, including compensation, restitution, rehabilitation (e.g. the provision
of medical or public health services), full and public disclosure, public apology,
new legislation, revised policies and programmes, and so on. However, account-
ability is not necessarily a matter of blame and punishment. Sometimes called
‘constructive accountability’, it may be a process that helps to identify what works,
so it can be repeated, and what does not, so it can be revised (Freedman 2003).
Effective monitoring is an essential precondition of accountability.

In the context of the right to the highest attainable standard of health, there
are many different types of monitoring and accountability mechanisms, including
national human rights institutions, Health Commissioners, democratically elected
local health councils, public hearings, patients’ committees, impact assessments,
judicial proceedings, and so on. A human right as complex and extensive as the
right to the highest attainable standard of health requires a range of effective,
transparent, accessible, independent accountability mechanisms. The media and
civil society organisations have a crucial role to play (Potts 2008; Yamin 2008).

In some States, the private health sector, while playing a dominant role, is largely
unregulated. Crucially, the requirement of human rights accountability extends
to both the public and private health sectors. Additionally, it is not confined to
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national bodies; it also extends to international actors working on health-related
issues. Accountability mechanisms are urgently needed for all those — public,
private, national and international — working on health-related issues.

Although human rights demand accountability, this does not mean that every-
body working in health and human rights — all health professionals and specialised
agencies — have the task of holding duty-bearers to account. The health and
human rights movement needs human rights advisers, implementers and enablers,
as well as those whose job it is to hold duty-bearers to account. All these functions
will rarely reside in one organisation or individual. For example, while the WHO,
UNICEF and UNFPA should be human rights advisers, implementers and
enablers, it is not their primary task to hold States to account. The accountability
function must be provided by some organisation or person, but probably not by a
specialised UN agency, unless the agency decides to establish a discreet independ-
ent procedure and body for this purpose.

As already observed, monitoring and accountability is an integral feature of the
right-to-health analytical framework that the Special Rapporteur has applied and
refined since 2002. Repeatedly, his reports have sought to enhance monitoring
and accountability in relation to the right to the highest attainable standard of
health. Here, we signal three illustrative components of the Special Rapporteur’s
work on monitoring and accountability.

First, the international right to health, and some national right-to-health provi-
sions, are subject to progressive realisation. Thus, it is essential to devise a meth-
odology for measuring and monitoring progressive realisation, otherwise States
may use this concept as a way of delaying, or altogether avoiding, their human
rights obligations. Accordingly, the Special Rapporteur devotes three reports to
the problem of how to measure and monitor progressive realisation, the third of
which sets out a human-rights-based approach to health indicators (UN 2006b).
No doubt this methodology can be improved, but it is no longer possible for a
State to say that it awaits a way of measuring and monitoring the progressive
realisation of the right to health. The human-rights-based approach to health
indicators helps to deepen the accountability of States, as well as others with
health and human rights responsibilities.

Second, national human rights institutions are among the non-judicial mechan-
isms that have an important role to play in enhancing the accountability of States
and others in relation to the right to the highest attainable standard of health. For
many years, national human rights commissions, ombudsmen and similar institu-
tions have held authorities accountable in relation to civil and political rights,
and they can play a comparable role in relation to economic, social and cultural
rights, including the right to health. With an appropriate mandate, as well as the
necessary functions, powers, capacity and independence, an ombudsmen-type
institution can adjudicate on complaints, conduct public enquiries, promulgate
standards, make recommendations and hold accountable those with right-to-
health responsibilities. Moreover, national human rights institutions can be more
accessible to the disadvantaged than national courts of law.

The Special Rapporteur recommended, for example, that an independent
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mental health commissioner be established as a matter of urgency to address the
widespread problems concerning mental healthcare in Romania (UN 2005¢).
Sweden is rightly famous for, and proud of, the ombudsman institution. While
it has a number of ombudsmen undertaking important human rights work, the
right to health is not fully encompassed within their various mandates. Thus, the
Special Rapporteur recommended that a Swedish national human rights institu-
tion be established to address the right to health and other human rights issues
(UN 2007b). He recommended that the Ugandan Human Rights Commission
establish a unit to monitor and hold accountable all actors — public, private,
national and international — in relation to neglected diseases and the right to
health (UN 2006c¢). His report on the skills drain — the migration of health profes-
sionals from developing to developed countries — observes that this is a perverse
subsidy by the poor to the rich, which undermines health systems and the right
to health in migrants’ countries of origin. This, he argues, is inconsistent with
donors” human rights responsibilities of international assistance and cooperation
in health, and he recommends that donors establish independent national offices
to monitor the impact of governments’ policies on the right to health in developing
countries, and hold the authorities accountable (UN 2005c). In both his Human
Rights Guidelines for Pharmaceutical Companies in Relation to Access to
Medicines and report on GlaxoSmithKline, the Special Rapporteur recommends
that an independent mechanism be established to monitor and hold accountable
pharmaceutical companies in relation to their right-to-health responsibilities to
enhance access to medicines (UN 2008c, 2009). In some cases, these recom-
mendations have been acted upon. The Ugandan Human Rights Commission,
for example, has established a specialist unit to focus on monitoring and account-
ability in relation to the right to health. Of course, these non-judicial mechanisms
of monitoring and accountability are not enough, but, like courts, they have a role
to play. Judicial accountability is the third approach to monitoring and account-
ability that the Special Rapporteur has repeatedly advocated. We will briefly
introduce this in the following section.

4.2 Judicial accountability: a selection of health and
health-related cases

4.2.1 Overview

The limitations of judicial processes are well known. However, as the following
cases illustrate, courts can clarify the meaning of the right to health, as well as
other health-related rights, and also secure better health-related services for indi-
viduals and communities. While some of the cases rely upon the right to health,
focusing on either heathcare (e.g access to emergency medical treatment) or the
underlying determinants of health (e.g. access to uncontaminated food), other
decisions rely upon health-related rights, such as the right to life, where inter-
preted by the courts to mean protecting health. Some of the cases rely upon both
the right to health and other health-related rights. The cases are broadly grouped
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under some of the overlapping, interrelated key elements of the right-to-health
analytical framework outlined in Section 3.

4.2.2 Progressive realisation, resource availability and immediate obligations

The Constitution of South Africa includes a Bill of Rights, which, under section 27,
recognises the right of access to healthcare services. According to the Bill of
Rights, the State is required to take reasonable measures, within its available
resources, to achieve the progressive realisation of this human right. The case
of Munister of Health v. Treatment Action Campaign concerned State provision of
Nevirapine, an antiretroviral drug used to prevent mother-to-child-transmission
(MTCT) of HIV.? Applying the concepts of progressive realisation and resource
availability, the Constitutional Court confirmed that the Government must ‘act
reasonably to provide access to the socio-economic rights identified in the
Constitution on a progressive basis” and it ordered the authorities to ‘devise and
implement, within its available resources, a comprehensive and co-ordinated
programme to recognise progressively the rights of pregnant women and their
new-born children to have access to health services to combat MTCT of HIV’.

As already observed, while many elements of the right to the highest attainable
standard of health are subject to progressive realisation and resource availability,
the right also gives rise to some obligations of immediate effect that are subject to
neither. Equal treatment between women and men, for example, is not subject to
progressive realisation and resource availability. A State may not argue that it does
not currently have sufficient resources to provide equal services for women and
men, and so, for the time being, it is going to focus on services for men, but it will
progressively make available the same services for women over the next few
years just as soon as the necessary funds become available. As the next case shows,
some Courts have held that other elements of the right to health also give rise
to immediate obligations that are subject to neither progressive realisation nor
resource availability.

In Paschim Banga Khet Mazdoor Samaty v. State of West Bengal, the Supreme Court of
India held that the Government could not escape its responsibility, on account of
financial constraints, to provide emergency treatment. In this case, a man fell from
a train and suffered serious head trauma.’ He was taken to a number of State
hospitals, but none were able to provide him with emergency treatment: they
lacked bed space, as well as trauma and neurological services. The issue before the
Court was whether inadequate medical facilities for emergency treatment consti-
tuted a denial of the right to life.

The Court found that it was the duty of a State to ensure that medical facilities
for emergency treatment are adequately available. It required the State to ensure
that primary health centres are equipped to provide immediate stabilising treat-
ment for serious injuries and emergencies. In addition, the Court ordered the
State to increase the number of specialist and regional clinics around the country
available to treat serious injuries, and to create a centralised communication sys-
tem among State hospitals, so that patients could be transported immediately to
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the facilities where space is available. The Court recognised that substantial
expenditure was needed to ensure that medical facilities were adequate. However,
it held that ‘a State could not avoid this constitutional obligation on account of
financial constraints’.

4.2.3 Available, accessible, acceptable and good quality

As signalled in Section 3, and illustrated by the following cases, health facilities,
goods and services must be available, accessible, acceptable and of good quality.
The precise practical application of these requirements — available, accessible and
so on — may vary from one country to another depending upon, for example,
resource availability.

a) Available: The right to health requires functioning health facilities, goods and
services to be available in sufficient quantity throughout a State. In the case of
Mariela Viceconte v. Munuistry of Health and Social Welfare, Mariela Viceconte, and the
National Ombudsman, asked the Court to order the Argentine Government to
take protective measures against haemorrhagic fever that threatened 3.5 million
(COHRE 2003).* More specifically, they asked the Court to order the Government
to produce a WHO-certified vaccine (Candid-1) for Argentine haemorrhagic
fever. According to the Court, it was the Government’s responsibility to make
healthcare available in a situation where the existing healthcare system, including
the private sector, was not protecting individuals’ health. In light of the Constitu-
tion’s incorporation of international treaties that recognise the right to health, the
Court found that the Government had not ‘fulfilled its obligations to make avail-
able the Candid—1 vaccine’. Because the private sector saw the production of the
vaccine as unprofitable, the Court ordered the State to produce Candid-1.

b) Accessible: The right to health imposes an obligation on a State to ensure
that health facilities, goods and services are accessible to everyone within its juris-
diction. In this context, access has four main dimensions. The facilities, goods and
services must be: physically accessible; economically accessible (1.e. affordable); and
accessible without discrimination. Also, subject to confidentiality of personal data,
health information must be accessible.

In Munister of Health v. Treatment Action Campaign, as well as considering the issue of
resource availability and progressive realisation, the South African Constitutional
Court also considered whether or not Nevirapine was accessible. The Government
provided Nevirapine at only two research and training sites per province. The
drug could also be obtained from private medical providers. As a result, mothers
and their babies who did not have access to the research and training sites, and
who could not afford access to private healthcare, were unable to gain access to
Nevirapine. The Government argued that ‘until the best programme has been
formulated and the necessary funds and infrastructure provided . . . the drug must
be withheld from mothers and children who do not have access to the research and
training sites’. However, the Court held that the State’s limited provision of Nevi-
rapine was unreasonable. It ordered that the Government act without delay to
provide, inter alia, the drug in public hospitals and clinics when medically indicated.
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c) Acceptable: The right to health requires that all health facilities, goods and
services must be respectful of medical ethics, such as the requirements of informed
consent, and culturally appropriate. In Andrea Szgjarto v. Hungary, a Hungarian
woman of Roma origin alleged that she had been coercively sterilised.” In 2000,
she went into labour and was taken to hospital. Upon examination, it was found
that the foetus had died and a Caesarean section was urgently needed. On the
operating table, she was asked to sign a form consenting to the Caesarean section,
as well as a ‘barely legible note’ handwritten by the doctor, giving permission
for sterilisation. The reference to sterilisation was in a language that she did
not understand. In her application to the Committee on the Elimination of
Discrimination against Women, she alleged that this conduct constituted a viola-
tion of her right to appropriate healthcare services, as well as her right to decide
freely and responsibly on the number and spacing of her children. The Committee
decided that Hungary had ‘failed to provide Andrea with appropriate information
and advice on family planning, and ensure that Andrea had given her fully
informed consent to the operation’ and recommended that the Government pro-
vide the applicant with appropriate compensation.

d) Good quality: Health facilities, goods and services must be scientifically and
medically appropriate, and of good quality. The Bangladeshi Supreme Court
considered this requirement in Dr. Mohiuddin Farooque v. Bangladesh.® Dr. Farooque
challenged the failure of the authorities to take effective measures to deal with a
large consignment of imported skimmed milk powder that contained radioactive
material. The Court found that the contaminated powder was a threat to health
and thereby gave rise to a breach of the right to life under Article 32 of the
Bangladeshi Constitution. Through an interpretation of Article 18 of the Consti-
tution, which requires the State to improve the quality of health and nutrition,
the Court interpreted the right to life to include, among others, the “protection of
health and normal longevity of an ordinary human being’. The Court ordered
the Government to test the consignment’s radiation level.

4.2.4 Duties to respect, protect and fulfil

As outlined in Section 3, States have duties to respect, protect and fulfil the right
to the highest attainable standard of health.

a) Respect: The duty to respect requires the State to refrain from denying or
limiting equal access for all persons, including prisoners, minorities, asylum seekers
and 1illegal immigrants, to preventive, curative and palliative health services.

K.L. v. Peru concerned a 17-year-old Peruvian who was denied a therapeutic
abortion.” When K.L. was 14 weeks pregnant, doctors at a public hospital in Lima
diagnosed the foetus with anencephaly, a foetal abnormality that would endanger
K.L.’s health if pregnancy continued. Under Peru’s Criminal Code, therapeutic
abortion is permissible when necessary to safeguard the life or health of the
woman. However, K.L. was denied a therapeutic abortion by the director of
the hospital. She was compelled to carry the foetus to term and forced to feed the
baby until his inevitable death, several days after birth. According to K.L., Peru’s
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failure to respond to the reluctance of some of the medical community to comply
with the legal provision authorising therapeutic abortion violated the International
Covenant on Civil and Political Rights (ICCPR). The Human Rights Committee
held that, by denying the complainant’s request to undergo an abortion in
accordance with the Peruvian Criminal Code, the Government was in breach of
its obligations under Article 7 and other provisions of ICCPR. The Committee
decided, inter alia, that the Government must take steps to prevent the future
occurrence of similar violations. One way for the Government to conform to its
existing obligations under the Criminal Code is to provide clear, appropriate
guidance to health professionals about when a therapeutic abortion is lawful and
should be available.

b) Protect: The duty to protect requires States to take measures that prevent third
parties (e.g. private companies) from interfering with the right to the highest
attainable standard of health.

In Social and Economic Rights Action Center and Center for Economic and Social Rights
v. Nigeria, members of the Ogoni community in Nigeria alleged that the military
Government had violated their rights to health and a clean environment, as well
as several other human rights, by facilitating the operations of oil companies in
Ogoniland.® The applicants alleged that the operations of an oil consortium,
comprising the Nigerian National Petroleum Company and Shell Petroleum
Development Corporation, contaminated the environment, which led to serious
and widespread health problems among the Ogoni people. The African
Commission on Human and Peoples’ Rights held that the Ogoni had suffered
violations of a number of their human rights, including their rights to health and a
clean environment, as a result of the Government’s failure to prevent pollution and
ecological degradation. It found that the Government had failed to adequately
regulate and monitor the oil consortium. The Commission issued a number of
orders; for example, environmental and social impact assessments should be pre-
pared in the future, and health and environmental information should be made
available.

¢) Fulfil: The duty to fulfil requires States to adopt appropriate legislative,
administrative, budgetary, judicial and other measures towards the full realisation
of the right to health.

In Purohit and Moore v. Gambia, mental health advocates witnessed the inhuman
treatment of mental health patients in the psychiatric unit of the Royal Victoria
Hospital in Gambia.’ They submitted a complaint to the African Commission on
Human and Peoples’ Rights on behalf of the mental health patients detained in
the unit. The principal legislation governing mental health in Gambia was the
Lunatics Detention Act (1917). The complaint pointed out that, from the human
rights perspective, this colonial legislation was seriously deficient in numerous
respects. The Commission held that the legislation was ‘lacking in terms of thera-
peutic objectives’; ‘matching resources and programmes’ for the treatment of
persons with mental disabilities were also inadequate. The Commission ordered
the Government to replace, as soon as possible, the Lunatics Detention Act with
a new legislative scheme for mental health that was compatible with the African
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Charter on Human and Peoples’ Rights, as well as more specific international
standards for the protection of persons with disabilities.

4.3 Summary

Without accountability, a State can use progressive realisation and the scarcity of
resources as an excuse to do virtually nothing — or to respond to whichever interest
group has the loudest voice. Independent, effective and accessible mechanisms of
accountability compel a State to explain what it is doing, and why, and how it is
moving, as expeditiously and effectively as possible, towards the realisation of the
right to health for all. Supported by appropriate legislation, courts can ensure that
the interests of the poor and disadvantaged — so often overlooked — are given due
weight. Of course, courts are not a panacea; for example, sometimes authorities
are slow to comply with court orders. Also, in some circumstances, the right to
health may be used by the better-off and privately insured to extract from the
State expensive medicines and other treatments that are unavailable on private
insurance — thereby removing resources from publicly funded programmes that
are designed to address the health of disadvantaged individuals, communities and
populations. At first sight, this is a powerful complaint, but it can be addressed
readily by appropriate legislative drafting that requires adjudicators to take into
account the social justice implications of those decisions that come before them
(Ferraz and Vieira 2008).

As one form of accountability, courts have a significant role to play in the
promotion and protection of health-related rights. Non-judicial accountability
mechanisms are also needed. The design of appropriate, independent account-
ability mechanisms demands creativity and imagination. Often associated with
accountability, lawyers must be willing to understand the distinctive character-
istics and challenges of the right to the highest attainable standard of health, and
to learn from the rich experience of medicine and public health. For example, the
health community is accustomed to maternal death audits or reviews. Might these
audits or reviews provide a vehicle for enhancing human rights accountability in
relation to maternal mortality?

Based upon a detailed understanding of the right to health, the Colombian
Constitutional Court recently issued a 400-page landmark judgment, which effec-
tively ordered a phased restructuring of the country’s health system, by way of a
participatory and transparent process, based upon current epidemiological infor-
mation (Yamin and Parra-Vera 2009). We now turn to the key features of a health
system that are demanded by the right to the highest attainable standard of health.

5 Right-to-health features of health systems

5.1 Overview

In his contribution to this volume, Baxi considers one of Hunt’s reports that is
mainly devoted to a methodology that sets out a way of measuring and monitoring
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the progressive realisation of the right to the highest attainable standard of health
(UN2006b). In seven short paragraphs, however, the report also briefly introduces
the idea that the right to health depends upon having in place ‘an effective,
integrated, responsive health system, encompassing healthcare and the under-
lying determinants of health, accessible to all’. This was written and presented to
the United Nations in 2006, and the Human Rights Council responded by adopt-
ing a resolution that asks the Special Rapporteur to identify and explore ‘the key
features of an effective, integrated and accessible health system’ (Human Rights
Council 2006). He was asked to undertake this task ‘bearing in mind the level of
development of countries and from the perspective of the right to the highest
attainable standard of physical and mental health’. Two years later, the Special
Rapporteur presented to the Council his 25-page discussion on the right-to-health
features of a health system (UN 2008b). This report includes a passage (which
space does not permit us to summarise here) that draws an analogy between the
rights to health and a fair trial: it suggests that the right to health can help to
establish a health system in much the same way that the right to a fair trial helps
to establish a court system. In turn, this 2008 report generated a number of other
publications, most especially a 38-page co-authored article called ‘Health systems
and the right to health: an assessment of 194 countries’, published by The Lancet
(Backman et al. 2008). While the original handful of paragraphs that attracted the
attention of Baxi has grown considerably, certainly the ideas and their application
remain works-in-progress.

In the following paragraphs, we do not attempt to provide a list of essential
services and facilities that are needed for a well-functioning health system. Rather,
we identify a number of additional, and frequently neglected, features arising
from the right to the highest attainable standard of health that are informed by
health good practices and required of all health systems.

5.2 WHO'’s health system building blocks

The Declaration of Alma-Ata identifies some vital components of an effective
health system. The Declaration is especially instructive because of its public
health, medicine and human-rights aspects, and it provides compelling guidance
on the core obligations of the right to health (WHO 1978).

Other attempts have been made to identify what constitutes a functioning
health system (WHO 2000). WHO identifies six essential building blocks that
make up health systems: health services (medical and public health); health work-
force; health information system; medical products, vaccines and technologies;
health financing; and leadership, governance and stewardship (WHO 2007a).
Although debatable, these building blocks provide a useful way of looking at
health systems, and can be thought of as building blocks for the realisation of the
right to health. However, a health system might have all these building blocks but
still not serve human rights. For example, the system might include both medical
care and public health, but not secure fair access, or there might be a health
information system, but key data might not be suitably disaggregated.
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A major challenge for human rights is to apply or integrate the right to health
across the six building blocks. The right-to-health analytical framework set out in
Section 3 has to be systematically and consistently applied to health services,
health workforce, health information, medical products, financing and steward-
ship — that is, all the elements that together constitute a functioning health
system. The right-to-health analysis of availability, accessibility, cultural accept-
ability, quality, participation, international assistance and cooperation, monitor-
ing and accountability, etc. can be applied to health systems to identify some of
the right-to-health features of health systems, encompassing what health systems
do (for example, providing access to essential medicines and safe drinking water)
and the way in which they function (for example, transparently, in a participa-
tory process and without discrimination). Health systems run the risk of being
impersonal, top-down and dominated by experts, but the right to health places the
well-being of individuals, communities and populations at the centre. Irrespective
of which of the many definitions of a health system is used, all the following
features should be part of any health system.

5.3 Legal recognition

Countries should give recognition to the right to health in national law and by
ratifying relevant human-rights treaties. In some countries, legal provisions on the
right to the highest attainable standard of health are generating significant case
law (Singh et al. 2007). For example, Hogerzeil and colleagues analysed 71 court
cases from 12 countries, and concluded that in 59 cases access to essential medi-
cines was enforced through the courts as part of the right to health (Hogerzeil et al.
2006). However, legal recognition is just one of the first steps on a long and
difficult journey to realising the right to health. Without follow-up from social
movements, health workers, progressive government ministers and public officials,
activist courts and international support, in addition to governmental respect for the
rule of law, legal recognition is likely to be an empty promise (Palmer et al. 2009).

5.4 Standards

Although important, legal recognition of the right to health is usually confined to
a general formulation that does not set out in any detail what is required of those
with responsibilities for health. For this reason, countries must not only recognise
the right to health in national law, but also ensure that there are more detailed
provisions clarifying what society can expect by way of health-related services and
facilities. For example, provisions are needed for quality and quantity of drinking
water, blood safety, essential medicines, the quality of medical care, etc. Such
clarifications may be provided by laws, regulations, protocols, guidelines and codes
of conduct. The WHO has published important standards on various health issues
(WHO 2008).

Many others have also contributed; for example, the Sphere Project provides
minimum standards for responses to disasters (Sphere Project 2004). Clarification
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is important for providers, so that they know what is expected of them, and also
for those for whom the service or facility 1s intended, so they know what they can
legitimately expect.

5.5 Participation

Health systems must also include institutional arrangements for active and
informed participation in strategy development, policymaking, implementation
and accountability by all relevant stakeholders, including disadvantaged indi-
viduals, communities and populations. Examples of such participation include
conferences to develop national health plans in Brazil and Peru; a legislative
requirement of Maori participation in New Zealand’s District Health Boards;
village health teams in Uganda; and the participatory transfer of an HIV/AIDS
clinic from Médecins Sans Frontiéres to the Guatemalan Ministry of Health (Potts
2009). Participation improves health outcomes (Manandhar 2004).

5.6 Transparency

Tempered by the confidentiality of personal data, this requirement applies to
all those working in health-related sectors, including countries, international
organisations, public—private partnerships, business enterprises and civil-society
organisations (CESCR 2000). The Medicines Transparency Alliance, funded
by the UK Government, is an alliance of governments, international agencies,
pharmaceutical companies and civil-society organisations, committed to increas-
ing transparency of information on the quality, availability and pricing of essential
medicines in the public, private and non-profit sectors.

5.7 Equity, equality and non-discrimination

Health systems must be accessible to all, including those living in poverty, minority
groups, indigenous people, women, children, people living in slums and rural
areas, people with disabilities, and other disadvantaged individuals, communities
and populations. Additionally, health systems must be responsive to the particular
health needs of women, children, adolescents, elderly people, and so on (CESCR
2000). Outreach programmes are needed to ensure that disadvantaged people
have the same access as more privileged people. Several European governments,
for example, have established Roma health mediator programmes. As members
of the Romany community themselves, the mediators aim to improve community
health by mediating between patients and health workers during consultations,
and communicating with Romany communities on behalf of the public health
system. Although the programmes have limitations, mediators have greatly assisted
some Romany (Open Society Institute 2005).

The right-to-health principles of equality and non-discrimination are akin to
the health concept of equity. All three concepts have a social justice component.
In some respects, equality and non-discrimination, reinforced by law, are more
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powerful than equity (Braveman and Gruskin 2003). For example, if a Govern-
ment or other body does not take effective steps to tackle discrimination, it can be
held to account and required to take remedial measures.

5.8 Respect for cultural difference

From the right-to-health perspective, health systems must be respectful of cultural
difference (CESCR 2000; UNFPA 2004). Health workers must be sensitive to
issues of culture, ethnicity and sex; strategies must be in place to enable indigenous
people to study medicine and public health, and so on (UN 2005d).

5.9 Quality

All health-related services and facilities must be of good quality (CESCR 2000).
For example, water quality regulations and standards consistent with the WHO
guidelines for the quality of drinking water should be in place. The good quality
requirement also extends to the way patients and others are treated: health work-
ers must treat patients and others politely, with respect. Because medicines may be
counterfeited, States must establish appropriate regulatory systems (Hunt and
Khosla 2008). In Nigeria, for example, there is evidence that the National Agency
for Food and Drug Administration and Control’s dual strategy of strengthening
the regulatory environment, while encouraging intolerance of counterfeit drugs
through public enlightenment campaigns, is improving medicine safety and quality
(Akunyili 2006).

5.10 Planning

Some important implications arise from the right to health being subject to pro-
gressive realisation and resource availability. The crucial importance of planning
is recognised in the Declaration of Alma-Ata, General Comment 14, and else-
where (WHO 1978; CESCR 2000; Green 2007). States must have comprehensive
national health plans, encompassing both the public and private sectors, for the
development of health systems; because the plans have to be evidence-based, a
situational analysis with disaggregated data is needed before the plan is drafted.
Health research and development should also inform the planning process (Hunt
et al. 2007).

The plan must include certain features, such as clear objectives (and how these
are to be achieved), timeframes, effective coordination mechanisms, reporting
procedures, a detailed budget, financing arrangements (national and inter-
national), indicators and benchmarks to measure achievement, and account-
ability devices. Indicators and benchmarks are already commonplace features of
many health systems, but they rarely have all the elements that are important
from a human-rights perspective, such as appropriate disaggregation (CESCR
2000).

The identification of indicators and benchmarks to measure the progressive
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realisation of the right to health is a national and international process that
involves countries, international organisations, the UNCESCR, and others. A
wealth of data is available at the global level, some of which is highly relevant to
the right to health. But are international bodies making other data important
to the right-to-health perspective available? If not, countries may wrongly assume
that these other data, and the issues to which they relate, are less important. Many
countries look to UN bodies for technical assistance, ideas and leadership.
Whether or not UN bodies are providing data that are highly relevant to the right
to health available at a global level is an important issue. According to 7The Lancet
report of 2008 on health systems and the right to health, much of the data that is
important from the right-to-health perspective is not yet being collected at the
international level (Backman et al. 2008).

A fair, transparent, participatory, and inclusive process for prioritising compet-
ing health needs is required, one that takes into account explicit criteria, such as
the well-being of those living in poverty, and not just the claims of powerful
groups with vested interests (UN 2007a). The process of prioritisation should give
particular attention to the core obligations identified in General Comment 14
because they are required of all countries, whatever their stage of economic
development. As we observed in Section 3, one of the core obligations is to adopt
and implement a national public health strategy and plan of action, on the basis
of epidemiological evidence, which addresses the health concerns of the whole
population (CESCR 2000).

Before the finalisation of the plan, key elements must undergo impact assess-
ment to ensure that they are likely to be consistent with national and international
legal obligations, including those relating to the right to the highest attainable
standard of health (MacNaughton 2009). In addition, the present realisation
of the right to health must be maintained, although this might be waived in
exceptional circumstances.

Progressive realisation does not mean that a government is free to choose
whatever measures it wishes to take so long as they reflect some degree of pro-
gress. General Comment 14 requires that governments take deliberate, concrete
and targeted steps to ensure progressive realisation as quickly and effectively as
possible (CESCR 2000).

Progressive realisation, maximum available resources and core obligations
need closer conceptual and operational attention. Some courts (as in Munister of
Health v. Treatment Action Campaign) have rejected the idea of core obligations, and
required that government policies are reasonable. Other courts have taken the
same position as the UNCESCR in General Comment 14, finding that some
health-related responsibilities are so fundamental that they are subject to neither
progressive realisation nor resource availability (Yamin and Parra-Vera 2009).
This position most closely matches the right to health: progressive realisation is
an important concept with a crucial role, but only up to the boundaries of core
obligations.
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5.11 Referral systems

Health systems should have a mix of primary (community-based), secondary
(district-based) and tertiary (specialised) facilities and services, providing a con-
tinuum of prevention and care (WHO 2000). The system also needs an effective
process by which health workers assess whether patients will benefit from add-
itional services and refer patients from one facility or department to another.
Referrals are needed between alternative health systems (e.g traditional health
practitioners) and mainstream health systems. The absence of an effective referral
system is inconsistent with the right to health.

5.12 Coordination

Health systems and the right to health depend on effective coordination across a
range of public and private stakeholders (including non-governmental organisa-
tions) at the national and international levels. Effective coordination between
various sectors and departments, such as health, environment, water, sanitation,
education, food, shelter, finance and transport is important for health systems,
which also require coordination within sectors and departments, such as minis-
tries of health. The need for coordination extends to policymaking and delivery
of services (WHO 2000). Uganda has recently added several interventions, such
as de-worming of children, supplementation with vitamin A and health promo-
tion information, to its Child Health Days. Now known as Child Health Days
Plus, these days depend on, and reinforce, improved coordination between and
within sectors and national and international partners, including civil society

(WHO 2007b).

5.13 International cooperation

Health systems have international dimensions, including the control of infectious
diseases, the dissemination of health research and regulatory initiatives, such as
the revised International Health Regulations (WHO 2008). The international
dimension of health systems is reflected in countries” human rights responsibilities
of international assistance and cooperation, which can be traced through the
Charter of the UN, the Universal Declaration of Human Rights, and some more-
recent international human-rights declarations and binding treaties (Mesquita
2008; UN 2008a). At the least, all countries have a human rights responsibility to
cooperate on trans-boundary health issues and to do no harm to their neighbours.
High-income countries have an additional responsibility to provide appropriate
international assistance and cooperation in health for low-income countries.
High-income countries should especially help others fulfil their core obligations.
The Swedish International Development Cooperation Agency, for example, sup-
ports several stakeholders with crucial roles in relation to the right to health in
Uganda. The Agency has given funds to various organisations: the Ugandan
Government; WHO for its human rights work in Uganda; the Uganda Human
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Rights Commission; and civil society organisations, including Straight Talk, which
aims to increase understanding of adolescence, sexuality and reproductive health
(UN 2008a). For their part, low-income countries have a responsibility to seek
appropriate international assistance and cooperation to help them strengthen
their health systems.

General Comment 14 confirms that the human-rights responsibility of inter-
national assistance and cooperation in health extends to countries’ actions as
members of international organisations (CESCR 2000). Scandinavian countries,
for example, have proposed a trust fund for justice and human rights in the World
Bank (UN 2008a).

5.14 Legal obligation

Crucially, the right to the highest attainable standard of health gives rise to legally
binding obligations. Health systems must have, for example, a comprehensive
national health plan, outreach programmes for the disadvantaged, a minimum
package of health-related services and facilities, effective referral systems, arrange-
ments to ensure the participation of those affected by decision making in health,
respect for cultural difference, and so on. One of the distinctive contributions
of the right to the highest attainable standard of health is that it reinforces
good health practices with legal obligation and accountability. States are legally
obliged to take all appropriate steps to implement the right-to-health features of
health systems. Of course, some governments implement these features without
reference to the right to health. But many governments do not ensure that these
features are in place, and, in these cases, the right to health has an especially
important role.

5.15 Monitoring and accountability

We have already emphasised that accountability is among the essential features
of the right to the highest attainable standard of health (Section 3) and later we
explored this feature in more depth (Section 4), so we will not repeat this discus-
sion, but rather emphasise that accountability in respect of health systems is
often extremely weak. Sometimes the same body provides health services, regu-
lates and also holds to account. In some countries, the private health sector is
largely unregulated and unaccountable. Accountability is often little more than a
device to check that public funds for a health system were spent as they should
have been. Of course, that is important, but human rights accountability is much
broader: it is also concerned with ensuring that health systems are improving,
and the right to the highest attainable standard of health is being progressively
realised, for all, including disadvantaged individuals, communities and popula-
tions. As observed in Section 4, something as complex and important as a
health system needs a range of effective, transparent, accessible and independent
mechanisms, which hold accountable the public and private sectors, as well as
international bodies that affect the ability of the health system to deliver for all.
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Moreover, as already discussed, accountability depends upon monitoring and
demands redress, such as full disclosure, public apology, and changes in law
and policy.

In summary, when a State is bound by the international or national right-to-
health, and its health system does not have the features arising from the right to
health, some of which we have signalled in this Section, the government is in
breach of'its legally binding human rights obligations. Accordingly, the authorities
can and should be held accountable and subject to effective remedies ranging
from a public apology to compensation.

6 A response to Upendra Baxi

6.1 Overview

In his contribution to the present collection, Professor Upendra Baxi considers
some paragraphs from one of the Special Rapporteur’s reports of 2006, and
argues that Hunt’s overall approach is weakened by the absence of a background
theory of justice. By that, Baxi means a theory that does not just assert the
existence of basic rights, but also gives them a sufficiently specific content, scope
and weight, allowing the parties to grapple with a sufficient range of issues.
Without such a vision of justice, he argues, the arguments advanced by the Special
Rapporteur are faulty. Before responding to Baxi’s points, it is useful to summarise
the main ones he makes.

Baxi suggests that the analysis and proposals in the reports are recommenda-
tions of policy, but do not reach into the domain of justice. That is, they ‘provide
platforms for executive and legislative action’, but these platforms will (the critique
suggests) fail to address concerns that cut across and constrain policymakers.
A particular set of recommendations about provision of adequate access to
healthcare might make sense as a good compromise between goals of quality,
cost and political acceptability, but may nevertheless be distinctly unfair: exclud-
ing those on the margins — those who are exploited or otherwise oppressed in a
way that renders them unable to participate in the terms of this legislative or
executive adjustment.

Not only is the weight of a basic right ignored, the argument continues, but so
is its content. Whereas the reports call for ‘special attention’ to be given to dis-
advantaged persons and communities, this ‘reaches nowhere near the dynamic
proportion of healthcare justice’. This more dynamic demand is illustrated, for
Baxi, by the principle made famous by John Rawls, according to which scarce
resources, including those for healthcare, must be distributed from the better-off
to the least-well-off, until any further distribution downwards would make the
least-well-off yet worse off.

Finally, one of the faults alleged is that of narrowness of scope. For example,
the reports are said to fail to engage the challenges posed by private actors. It
is alleged that the reports do not address abuses of private power, such as
corporate negligence or worse, which can have severe impacts on health.
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6.2 The limitations of the argument

In part, Baxi is taking positions no different from many of those advanced in the
reports, even if the terminology is different. As we consider these points at which
Baxi is pushing at an open door, however, we will also indicate other parts of his
argument with which we disagree.

By warning against policy directed primarily at legislatures and executives,
Baxi risks falling into another trap: over-reliance on the judiciary as the appropri-
ate body on which to rely for delivery of healthcare justice (HCJ); this would be a
big mistake. Health professionals, and those they serve, need to see the law neither
as the last, nor the first, port of call. Legal procedures in most parts of the world
are lengthy, expensive, and often offer much less in solving an immediate problem
than other avenues of action. However, that does not drive out the notion of HGJ
as an important, and independent, element in the system. Indeed, it is — contrary
to Baxi’s assertions — a key concern of the reports, as signalled in this chapter,
especially Sections 2 and 5. The special demands of HC]J are apparent where the
Special Rapporteur calls for e.g. active and informed participation in health-
related planning, policymaking, implementation, monitoring and accountability;
equitable access to health facilities and services; more resources for people with
mental disabilities; enhanced health programmes for neglected communities suf-
fering from neglected diseases; states and pharmaceutical companies to improve
access to medicines for those living in poverty; and states to protect communities’
environmental health from the damaging impact of mining and other industries.
Moreover, the reports argue that these and other measures are required as a
matter of legal obligation in relation to which those responsible should be held
accountable.

To the charge of ignoring the special impact of private companies in provo-
king violations of the right to health, the reports contain the response: for
example, a report of 2006 looks at the human rights responsibilities of States and
pharmaceutical companies in relation to access to medicines, concluding ‘it is
inconceivable that some human rights do not place legal responsibilities on busi-
ness enterprises’ (UN 2006a). Another sets out detailed Human Rights Guidelines
for Pharmaceutical Companies in relation to Access to Medicines (UN 2008c;
Khosla 2009). In 2009, the UN published the Special Rapporteur’s report on one
of the world’s leading pharmaceutical companies, GlaxoSmithKline (UN 2009).
Throughout, the Special Rapporteur argues that pharmaceutical companies
should be held accountable, by independent mechanisms, in relation to their
human rights responsibilities regarding access to medicines.

Returning to Baxi’s claim that the reports neglect the demands of HCJ, there
is a further important distinction to draw. While we warn against over-reliance
on courts and the law for delivery of an adequate healthcare system, the reports
are careful to signal the important contributions that a judiciary can make when
called on. Key legal cases can clarify elements of the ethics of HCJ that might not
otherwise be apparent. For example, the courts in the jurisdictions referred to in
Section 4, which draws on one of the Special Rapporteur’s reports from 2007,
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have looked closely at the competition between the demands of urgent care and
the demands of financial efficiency, showing on several occasions the reasons for
preferring the former over the latter, but also indicating other situations in which
healthcare demands need to cede to longer-range planning choices taken by
governments. These are simultaneously moral and legal issues, where both find
their forum for clarification in the courtroom. So, in so far as Baxi wants the
ethical details of an HCJ demand to be made clear — in a way that broad policy
recommendations might not — it is a demand that is respected and illustrated in
the reports.

It is important, however, to see the wider importance of the law in this domain,
beyond the refining of general rules that courts can sometimes deliver about the
right to health. When a State comes to see that, arising from the right to health, it
has a legal obligation to establish an effective and responsive health system that
1s accessible to all, an important message is sent to the executive and legislative
branches as they formulate the details of such a system. A national judiciary that
takes seriously its obligations under the International Covenant on Economic,
Social and Cultural Rights (ICESCR) might annul a budget that failed to provide
for the special treatment of vulnerable groups or fell down on other dimensions of
the Covenant’s demands. The courts might equally annul the executive’s projects
for the location of hospitals, finding that they do not provide adequate access for
the less well-off; for the provision of emergency services, which might manifest the
same fault; or for the overall failure to integrate planning in a way that provides
for an equitable health system. Some of these issues are canvassed in this chapter,
especially in Sections 4 and 5, as well as in some of the reports. Without needing
to go to court, health workers may nevertheless find that they have an arsenal of
arguments that can be deployed to alter the course of a national policy — in the
name of both HCJ and the right to health.

6.3 Justice and the uncertainties of international law

There is an important blind spot in Baxi’s approach. A theory of justice, including
one that applies to issues in healthcare, is not only a set of principles guiding the
scope and relative priorities among human rights. It must also contain a view
about which roles and institutions in society are appropriate for the deployment
of different parts of those principles. Consider the conflict between the following
three views of what counts as a just distribution of healthcare resources between
the better-off and the least-well-off:

(a) When allocating scarce resources for healthcare, they must be distributed to
the least-well-off and away from the better-off. The limit to this requirement
is reached only when any further distribution downwards would make the
least well-off yet worse-off because of the particular impact on incentives for
wealth creation.

(b) Healthcare resources may be legitimately taken from the better-off to help
the worse-off, but it is not necessary to go to the length of position (a). It is
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right to impose some burden on the better-off, but not to the point of
maximising benefits to the worse-off.

(c) While it is legitimate to improve the position of the least-well-off if you can,
position (b) goes too far: this improvement should never be at the price of
taking away health resources from the better-off.

Of course, it is possible to choose between these three positions on their intrinsic
merits — asking, for example, which best meets the tests of a social contract,
utilitarian or some other foundation. That is a set of theoretical deliberations that
can contribute to public debate as informed individuals decide, for example, on
how to cast their votes in a referendum on the issue. Baxi offers position (a) as
a good way in which to understand the special attention to the disadvantaged
persons and communities that HC]J requires.

However, this recommendation fails to address the mandate of the Special
Rapporteur, which required him to interpret and apply the existing international
right to the highest attainable standard of health. So far as this right is clear, a
Special Rapporteur must apply it without fear or favour. This frequently led Hunt
into deeply controversial areas. Take, for example, the human rights responsi-
bilities of pharmaceutical companies in relation to access to medicines. In his
view, many of the requirements of the right to health are reasonably clear when
applied to pharmaceutical companies and medicines. Thus, he devoted three
substantive reports to these contested issues (UN 2006a, 2008c, 2009). He did not
make up the relevant law but sought to apply his understanding of existing right-
to-health law, policy and practice to pharmaceutical companies and medicines.
However, where he found the international right to health genuinely unclear
and uncertain, it was not within his mandate to determine otherwise. As we
understand it, the international right to health does not clearly favour distributive
principle (a), (b) or (c). So far as we are aware, there has been no compelling
general position taken by international human rights law on them. In these cir-
cumstances, Hunt did not — as Special Rapporteur — favour one principle over
another. Of course, national jurisdictions will adopt positions regarding (a), (b)
and (c), and one of the Special Rapporteur’s roles is to provide some of the tools
that will help to make this national choice an informed one. Like other human
rights, the right to health is a site of conflict and it is a Special Rapporteur’s
responsibility to take sides — not on the basis of his or her personal convictions
about redistribution or any other issue, but on the basis of a principled
understanding of existing international human rights law.

While the international right to health does not clearly favour any of the three
positions, it is not silent on the hotly contested question of the distribution of
health resources. As signalled throughout this chapter, the international right to
health places obligations on States to take positive measures against discrimination
and disadvantage. Here we confine ourselves to two situations where the redistri-
bution of resources is required by the international right to health.

First, as discussed in Sections 3-5, the right to health places some immediate,
or core, obligations on all States, whatever their stage of economic development.
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These obligations, which are not subject to progressive realisation, include the
duty to avoid discrimination, provide essential drugs as defined by WHO, and
adopt a comprehensive national health plan of action. If a given distribution is
responsible for non-compliance with a State’s immediate obligations, the State
has a duty to redistribute resources to ensure compliance with these core duties.
Second, even if a State has met its core obligations, it continues to have a legally
binding responsibility progressively to realise the right to health for all. If, how-
ever, progressive realisation is confined to the better-off, while the health situation
of the disadvantaged stagnates or deteriorates, the State has a duty to redistribute
resources to ensure progressive realisation for all. We derive these positions from
our understanding of the international right to health, supported by analogous
human rights law, such as the decision of the European Court of Human Rights
in fames v. UK, that “The taking of property in pursuance of a policy calculated to
enhance social justice within the community can properly be described as being
‘in the public interest’."”

In conclusion, while the international right to health places positive obligations
on States to address discrimination and disadvantage, it is not clear which distribu-
tive principle it prefers. Certainly, the relationship between international human
rights law and these distributive principles needs to be scrutinised and should be
made clearer, and we welcome and appreciate Baxi’s insights into these important
issues. In the meantime, however, it is more appropriate for a Special Rapporteur
to insist on the States’ positive obligations to address discrimination and disadvan-
tage, rather than distributive principles in relation to which international law
remains opaque.

6.4 Omissions or exclusions?

Do the Special Rapporteur’s reports provide fresh tools for entering into debate
and policy choices about health, or do they block that entrance? Baxi points to
several areas in which he feels that not enough is said. We agree that the reports
might have said more about one of the important phrases in Article 2(1) of the
ICESCR: ‘maximum available resources’. While a great deal was said in the
reports about two other phrases from Article 2(1), progressive realisation and
international assistance and cooperation, it proved impossible to devote the same
time and space to the concept of resource availability, although this was examined
in some reports for example in the context of the imposition of budget ceilings
and also the prioritisation of health interventions (UN 2006a, 2007a). More
work was also called for regarding participation, although it was considered, for
example, in the reports on mental disability, Uganda and Peru (UN 2005b,
2005d, 2006a). Baxi has not shown, nor do we believe, that these issues are now
more difficult to entertain because of the Special Rapporteur’s work. On the
contrary, the reports have highlighted the critical importance of addressing these
and other issues, and have offered a framework and tools by which they can be
addressed. In the six years of his mandate, the Special Rapporteur could not
address all right-to-health issues — that would be the work of a lifetime.
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7 Conclusion

Like other human rights, the right to the highest attainable standard of health is
a site of struggle (Yamin 2004; Hunt 1996). In recent years, the contours and
content of the right have become clearer, making it possible to tease out its
practical implications for health policies, programmes and projects. The right
brings with it a set of analytical, policy and programmatic tools. As always, the
right also retains its powerful rhetorical, campaigning qualities. It should be seen
as one important element in a strategy for progressive social change.

The operational impact of the right to health depends upon multiple variables.
Progressive governments must be persuaded to integrate the right across their
policymaking processes, in accordance with their legal obligations. The WHO
and other international organisations must be prevailed upon to champion
the right. Civil society organisations must campaign around health and human
rights. Activist judges and lawyers must be willing to learn from health workers
and find innovative ways to vindicate the right. Health workers must grasp the
potential of the right to help them achieve their professional objectives. Human
rights mechanisms must take this fundamental human right seriously, and its
meaning must be further clarified. More right-to-health tools must be fashioned.
Disadvantaged individuals, communities and populations must apprehend that
the right empowers them by granting entitlements, placing legal and moral
obligations on others. This in turn calls for greater imagination in fashioning
accountability mechanisms that are accessible and responsive to all.

Today, there are numerous health movements and approaches, including
health equity, primary healthcare, health promotion, social determinants, health
security, continuum of care, biomedical, macroeconomics, and so on — all are very
important. It is misconceived, however, to regard human rights as yet another
approach with the same status as the others. Like ethics, the right to the highest
attainable standard of health is not optional — and, like ethics, it recurs throughout
all other approaches. The right provides the only perspective that is both under-
pinned by universally recognised moral values and reinforced by legal obligations.
Of course, it does not provide neat answers to numerous complex health issues,
any more than does any other single approach. Nonetheless, properly understood,
the right to the highest attainable standard of health has a profound contribution
to make towards building healthy societies and equitable health systems.

Notes

1 We have a number of acknowledgements and thanks to convey. The right-to-health
analytical framework summarised in Section 3 is found in several places e.g. Hunt and
Mesquita (2006) (Human Rights Quarterly); however, Section 3 draws in particular from
Hunt, Backman, Mesquita e al. (2009) (OUP). Section 4 draws from Potts 2008 (Essex),
Hunt and Khosla 2009 (Foundation of Law, Justice and Society), UN (2007c) and UN
(2008c). Sections 5 and 6 draw from several publications, especially Backman, et al.
(2008, The Lancet), but also Hunt and Backman (2008, Health and Human Rights Journal)
and UN (2008b). We are extremely grateful to all concerned.
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4 What future for the

minimum core?

Contextualising the implications
of South African socioeconomic
rights jurisprudence for the
international human right

to health

Lisa Forman

1 Introduction

The South African Constitutional Court’s emerging jurisprudence on the right
to health has provided a ground-breaking and often controversial illustration of
this right’s justiciability. The Court’s enforcement of South Africa’s constitutional
right to access healthcare services has served considerably to erode traditional
objections to social rights, illustrating that judicial enforcement of these rights
is not only feasible in developing countries, but also may effectively challenge
the irrational and uncaring governance that so often perpetuates and exacerbates
gross health inequalities. The Court’s approach nonetheless poses challeng-
ing theoretical questions, given its adoption of a standard of reasonableness to
adjudicate potential social rights violations, and its consequent rejection of an
enforceable minimum core to these rights. The minimum core concept reflects the
fundamental human rights idea that certain individual interests, including the
basic health needs of the poor, should be prioritised at any cost. The core suggests
that social rights, and the interests they reflect, should place reasonable limits on
political and economic actions that intrude so far into basic needs as to render
human dignity and equal worth meaningless. The Court’s rejection of this idea,
and the apparent rupture of the Court’s approach from human rights law, begs to
be reconciled with international legal theory and practice, so that the validity of
international human rights law as an authoritative and indeed realistic guide for
State action and judicial review is not diminished, and so that the innovative work
of the South African Constitutional Court is not seen to reinforce indefensible
objections to social rights.

My chapter explores this apparent disjuncture between international and
South African law, by surveying persistent objections to social rights and the
right to health, as well as advances made against these objections through the
interpretation of international human rights law. I then turn to evaluate in this
light relevant South African jurisprudence related to health, and close by analysing
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the implications of this jurisprudence for international human-rights law theory
and practice associated with the right to health.

2 Exploring objections to the right to health

Broad domestic legal recognition and enforcement of the right to health has often
been constrained by a range of theoretical and practical objections: that the right
is not universal, and so conceptually amorphous as to be meaningless, and allied
to this that a right to any level of healthcare would make zero-sum claims on
budgets that would irrationally distort resource allocations to the detriment of the
public good (Harvard Human Rights Program, Harvard Law School, and the
Francois-Xavier Bagnoud Center for Health and Human Rights, Harvard School
of Public Health 1995). Central to these objections is the characterisation of
social and civil rights as positive and negative rights, respectively. In this view,
positive rights are seen as requiring extensive State action and resources to be
realised, in contrast to negative rights, which are seen as simply requiring inaction
and limited resources to be realised. Thus, it is argued that legal enforcement of
positive rights would require courts without institutional competence to make
budgetary allocations and social policy, which would breach the democratic
separation of powers. These logics have long motivated academics, governments
and courts to refute the appropriately legal nature of economic and social rights,
and to suggest that they are rather political, aspirational or programmatic rights
more appropriately claimed through the ballot box (Cranston 1973; Steiner and
Alston 2000: 267). As a result, domestic adjudicators are often overly deferential
to social and economic policy, and reluctant to recognise and enforce positive
obligations pertaining to social welfare.'

While the positive—negative distinction has philosophical roots in the moral
philosophy of Immanuel Kant and Isaiah Berlin (Berlin 1969), it has effectively
become shorthand for action—inaction and resource-intensive-resource-free,
respectively. This contraction is a considerably inaccurate description of both the
activity and resources that social and civil rights may in fact impose on govern-
ments, since government inaction alone may not secure people’s freedoms, and
achieving this goal may require an active legal and policy process. Realising
ostensibly negative rights may therefore require extensive government action and
resources.

These ideas effectively illustrated in social-rights commentary, demonstrating
the considerable and often greater costs of realising civil as compared to social
rights. For example, in the US context, Stephen Holmes and Cass Sunstein
draw figures from the 1996 US Budget, which show considerably greater state
expenditure on realising property rights than education rights [US$ 6.6 billion
against US$2.1 billion, respectively (Holmes and Sunstein 2000: 233)]. Similarly,
Jeremy Waldron argues that a range of civil and political rights, seen as requir-
ing only that the State desist from action in their fulfillment, are in fact
extremely resource-demanding, requiring the establishment and maintenance of
frameworks that make costly claims on scarce police and forensic resources
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(Waldron 1993: 24). Indeed, the inaccuracy of the positive and negative distinc-
tion when it comes to describing the broad range of action necessary to realise
rights is reflected in evolving human rights doctrine. These ideas have been
promoted most persuasively by Henry Shue, who suggests that since fulfilling
rights may require multiple kinds of actions, the useful distinction is not
between rights, but between duties (Shue 1980: 52-3). Shue argues that the
fulfilment of each kind of right requires the performance of multiple kinds of
duties, and that we should understand each right as imposing three kinds of duties
— namely, to avoid depriving, to protect from deprivation and to aid the deprived
(Shue 1980: 52).

This idea of a typology of duties was further developed in human rights
scholarship by Asborjn Eide during his tenure as UN Special Rapporteur on the
Right to Food (Eide ¢t al. 1995). The concept formally entered into international
human rights law doctrine in the early 1990s, as the tripartite typology of duties to
respect, protect and fulfil that all rights are said to impose (United Nations 1991).
Thus, the duty to respect imposes a negative obligation to desist from interfering
with people’s enjoyment of rights; the duty to protect requires the State to prevent
third-party interference with people’s rights; and the duty to promote and fulfil
describes the State’s positive obligation to realise access.

While this typology effectively illustrates that all rights impose both positive
and negative duties, the positive-negative conception of social and civil rights
persists in legal cultures globally, particularly among lawyers educated with this
idea as doctrine. However, even where the newer paradigm of duties is recog-
nised, the typology itself may nonetheless simply internalise the old paradigm
that assumes duties to fulfil are resource-heavy and duties to respect are not.
Moreover the typology may reinforce perceptions that social rights tend heavily
towards the fulfil duty, while civil rights are more often fulfilled through realisation
of the respect duty. As Shue indicates, realising social rights does not necessarily
require that the State provide goods (although it may), but may instead require
that State actors prevent people from being deprived of commodities or the
means to grow, make or buy them, including through addressing the institutional
and systemic causes of deprivation (Shue 1980: 41). Shue argues that achieving
these goals need not be any more positive, unrealistic or unaffordable than design-
ing programmes to control violent crime. Indeed he argues, ‘neither looks simple,
cheap or “negative” ’ (Shue 1980: 45).

In this light, the persistence of the positive—negative distinction between social
and civil rights, despite its obvious inaccuracy, is perhaps explained more by
ideology than a lack of knowledge. Indeed, post-Second World War schisms
between social and civil rights are deeply rooted in Cold War geopolitical
tensions, where economic, social and cultural rights came to be associated with
socialism, and civil and political rights with Western capitalism. As a result, civil
and political rights have often been prioritised over economic and social rights in
Western countries, reflected in the notionally temporal but in fact hierarchical
categorisation of civil and social rights as first and second generation rights,
respectively.
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The ideological roots of the distinction between social and civil rights are
reified in the positive-negative distinction between these two sets of rights. In this
regard, it is notable that this distinction fits neatly into the liberal conception of
a non-interventionist State that protects individual freedoms and private pro-
perty, in contrast to a redistributive State that regulates individual freedom and
economic action (Forman 2008a). Similar conceptions of appropriate State action
are reflected in liberalism’s variants: from the libertarian notion that only
a minimal State enforcing contracts and protecting against force, theft and
fraud is justified (Nozick 1974: ix), to the core principles of neoliberalism, which
hold that government should shrink itself through fiscal austerity, privatisation
and deregulation, in order to enable free markets (Williamson 2002). The paradox
1s that if civil freedoms and property protection actually require extensive resources
and State action to be realised, then even a minimal, night-watchman-type
State may be interventionist and redistributive, albeit that it may favour the
interests of private property and not the poor. In any event, meeting subsistence
needs cannot be inconsistent with philosophies focusing on individual autonomy;,
given how extensively autonomy depends on adequate food, shelter and health-
care (see for example, Sen 2000). In this light, it is likely fair to say that one can-
not be concerned with freedom without being concerned with subsistence, unless
one is only concerned with the freedom of those who do not lack subsistence.
Nonetheless, the ascendance of liberal-oriented constitutional democracy and
neoliberal-oriented global economic laws pose conceptual and strategic chal-
lenges to advancing the right to health, given the reluctance of courts and
governments to interfere with individual or corporate freedom and markets.
The challenge therefore is to counter both practical and ideological objections
to recognising and enforcing the right to health, and to recognise that, for policy-
makers and judges, the distinctions between pragmatism and ideology may have
become considerably blurred (Forman 2008a).

3 Developing the right to health in international law

Objections to the universality and appropriate legality of the right to health
are contradicted by the extensive entrenchment of this right in international
and regional human rights treaties, illustrated in Box 1 below. Many of these
treaties now hold almost universal ratification. For example, 193 States, an
effective universality, are party to the Children’s Rights Convention (CRC);
185 States have ratified the Convention on the Elimination of Discrimination
Against Women (CEDAW); 173 have ratified the Convention on the Elimination
of Racial Discrimination (CERD); and 157 have ratified the International Cov-
enant on Economic, Social, and Cultural Rights (ICESCR) (United Nations
Office of the High Commissioner for Human Rights 2008). All of these trea-
ties contain rights related to the non-discriminatory provision of healthcare
services.
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Box 1: International and regional treaties containing rights
to health

United Nations, International Covenant on Economic, Social, and Cultural
Rights, 16 December 1966, 993 UN.T.S. 3, Art 12.1

United Nations, International Convention on the Rights of the Child, 20
November 1989, UK. T.S. 1992 No. 44, 28 ..M. 1448 1989, Art 24.1

United Nations, International Convention on the Elimination of Racial
Discrimination, 21 December 1965, 660 UN.T.S. 195, 5 I.LL.M. 352
1966, Art 5.e.iv

United Nations, Convention on the Elimination of All Forms of
Discrimination Against Women, 18 December 1979, UK.T.S. 1989
No. 2, 19 I.LL.M. 33 1980, Arts 11.1.fand 12

Council of Europe, The European Social Charter, 18 October 1961, 529
UN.TS. 89, Art 11

African Charter on Human and People’s Rights, 27 June 1981, O.A.U.
Doc. CAB/LEG/67/3 rev. 5, 21 LL.M. 58, 1982, Art 16

Additional Protocol to the American Convention on Human Rights in the
Area of Economic, Social, and Cultural Rights (Protocol of San
Salvador), 1988, Art 10.

Moreover, objections to the indeterminacy of the entitlements and duties that this
right imposes hold considerably less validity given conceptual advances in the
interpretation of social rights, and the right to health in particular. International
legal expert principles, guidelines and UN Committee on Economic Social and
Cultural Rights (CESCR) General Comments have significantly expanded the
spectficity of the general scope of social rights, and the entitlements and duties
they create (See for example, Limburg 1986; Maastricht 1997; UN 1991).
International human rights law commentaries have moved in particular to define
the scope of the entitlement under the right to the highest attainable standard of
health in Article 12 of the ICESCR, and the duties that progressive realisation
within available resources places on States (UN 2000). This interpretive process
has been necessary since, beyond identifying a limited number of explicit obliga-
tions, Art 12 provides little clarity about the scope of the right to the highest
attainable standard of health and the nature of State obligations to progressively
realise this right to the maximum of available resources. Since the highest attain-
able standard of health will vary between countries, depending on available
resources and health needs, and since progressive realisation to the maximum of
resources seems to imply a highly relative standard of fulfilment, Art 12 has often
been misconstrued as an aspirational rather than enforceable individual right
(see e.g. Cranston 1973; Goodman 2005).

In contrast, the Committee’s interpretation of this right in General Comment
14 indicates that the right to health is an inclusive right, which includes the right
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to healthcare and the underlying determinants of health, such as food, housing,
access to water and adequate sanitation, safe working conditions and a healthy
environment (UN 2000: para 4). The right is not a right to be healthy, but rather
an entitlement to a system of health protection that provides equal opportunity
for people to enjoy the highest attainable standard of health, and which includes a
variety of facilities, goods, services and conditions necessary to realise this stand-
ard (UN 2000: paras 8, 9). The Committee interprets progressive realisation as
requiring States to take immediate action and effective movement towards realis-
ing this right, which includes guaranteeing the non-discriminatory exercise of
rights, and taking steps towards full realisation, which are deliberate, concrete and
targeted as clearly as possible towards meeting treaty obligations (UN 2000:
para 31). This means that while States can justify some healthcare deficiencies,
they cannot justify the failure to work towards rectifying them. Further guidance
on State obligations is provided by the tripartite framework of duties to respect,
protect and fulfil rights (UN 2000: para. 33), which as indicated above, impose a
range of positive and negative duties on States to realise rights in various contexts.

An important component of this interpretive framework is the notion that
social rights contain minimum essential levels — an idea suggested in the ICESCR —
which indicates that the rights contained within it can only be limited in so far as is
compatible with their nature (UN 1966: Art 4, see Box 1). The ICESCR also
specifies that acts aimed at destroying these rights are not permitted (UN 1966:
Art 5.1), an idea inherent to the human rights priority placed on human dignity,
equal worth and life. This suggests, in the context of the right to health, that
acts conducted with the specific intent (rather than simply having the effect) of
destroying realisation of the right to health are impermissible.

Following on this idea of a floor for restrictions on social rights, the non-binding
1986 Limburg Principles on the Implementation of the International Covenant
on Economic, Social and Cultural Rights proposed that State Parties be obligated
to ensure respect for minimum subsistence rights for all regardless of their level of
economic development (paras 25, 28). This idea was expanded in the non-binding
1997 Maastricht Guidelines on Violations of Economic, Social and Cultural
Rights, which suggested that failures to satisfy minimum core obligations violated
the Covenant, and that States had minimum core obligations irrespective of the
national availability of resources or other factors or difficulties (para 9).

The CESCR first incorporated minimum core obligations into its interpret-
ations of the ICESCR in General Comment 3, which holds core obligations to be
a right’s minimum essential levels; in relation to health, this would include ‘essen-
tial primary healthcare’ (UN 1966: para 10). The Committee applies the core
concept to health in General Comment 14 in the context of a broader conceptual
framework for this right. The Committee’s notion of the core includes the related
idea that, irrespective of development levels, the right to health contains essential
elements such as public health and healthcare facilities, goods and services, includ-
ing hospitals, clinics, personnel and essential drugs, which are available in sufficient
quantity and standards, accessible to all physically, economically and without
distinction and of good quality (UN 2000: para 12). Allied to this idea, States are
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held to have core obligations that include at least: ensuring non-discriminatory
access to health facilities, goods and services, especially for vulnerable or mar-
ginalised people; access to food, basic shelter, housing, sanitation and water;
providing essential drugs as defined by WHO; ensuring equitable distribution of
all health facilities, goods and services and adopting a national public health
strategy and plan of action addressing the concerns of all (UN 2000: para 43).

One of the most legally significant developments in General Comment 14 is its
shift in the standard of compliance required for core obligations. In General
Comment 3, a State could justify non-compliance with minimum core obligations
by demonstrating every effort to use all resources available to satisfy these obliga-
tions as a matter of priority. However, in General Comment 14, the Committee
instead asserts that ‘a State Party cannot, under any circumstances whatsoever,
justify its non-compliance with the core obligations . . . which are non-derogable’
(UN 2000: para 47).

This latter formulation poses obvious pragmatic problems: the suggestion that
a country where many lack adequate healthcare, running water, food or shelter is
a prima facie violator of social rights sounds like nothing more than an admon-
ishment to the country not to be poor. Given this potentially irreconcilable
disjuncture between theory and reality, the Committee’s move towards viewing
the core as non-derogable may reflect a doctrinal overreach. Yet, whatever the
extent of derogability permitted in relation to the core, the primary significance
of the concept should not be overlooked. The core concept provides what can be
seen as a rights-based approach to systemic deprivation, suggesting that where
large numbers of people lack realisation of their basic needs, this should not be
viewed from a human rights perspective as an irremediable misfortune. Instead,
the core concept suggests that such deprivations should instead be seen as a
potential violation of the right to health.

The core concept therefore suggests that meeting basic needs must take tempo-
ral and resource priority in the State’s realisation of rights, and that governmental
failures to remedy these deprivations and assist those without access to the basic
necessities required to live autonomous and dignified lives should be held to the
highest levels of scrutiny. If governments simply lack resources to meet basic
needs, they must prove incapacity and not just unwillingness. This distinction
between willingness and ability is emphasised in the CESCR’s General Comment
on health, and provides a commonsense framework for assessing the rights-
violations potentially inherent within gross health inequities (UN 2000: para 47).

The core is therefore not intended to inappropriately label genuinely incapable
countries as violators, but rather to promote basic needs as placing irreducible
claims on resources and governance that cannot be restricted by competing polit-
ical or economic priorities. The core is intended to indicate that denying basic
health needs where there is no scarcity — but rather uncaring, corrupt or neglectful
governance — is a human rights violation of the highest order. These are not
unreasonable duties to place on poor countries if we are to take social rights
seriously. Nor are these the duties of poor countries alone, but should apply
equally to what rich countries do both at home and internationally, given the
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impact that foreign policy imperatives can have on countries’ abilities to meet core
duties. These duties are specifically recognised in ICESCR, where State Parties
undertake to take steps individually and through ‘international assistance and
cooperation, especially economic and technical’ to realise Covenant rights (UN
1966: Art 2). In General Comment 14, the Committee identifies duties with
specific relevance to the present inquiry, and emphasises that, given international
law on this topic, and the common concern to all countries of remedying
gross health inequalities, that States Parties should comply with their commit-
ments to take joint and separate action to fully realise the right to health
(UN 2000: para 38).

The Committee’s definition of the core indicates that States should provide
the basics of a functional public health and healthcare system, and that this
should include essential drugs, hospitals, clinics and personnel. The core is not
actually defined in terms of specific healthcare services, but rather provides
guideposts for policy (Toebes 1999: 288). While the content of the core may
vary from country to country, its more normative intent is to protect social rights
from resource constraints that eviscerate them to the point that they become
meaningless. The core is intended to ensure, as Albie Sachs suggests, that States
prioritise the ‘minimum decencies of citizenship in the modern world’ for the
poor, particularly in light of the human impacts of a globalised market system
(Harvard Human Rights Program Harvard Law School, and the Francois-Xavier
Bagnoud Center for Health and Human Rights, Harvard School of Public
Health 1995:12).

The core potentially has other, more practical legal implications, including
through advancing a normative hierarchy, which may significantly increase the
weight of core claims when judicially balanced against governmental claims of
scarcity or competing private interests. The core could, for example, influence the
extent to which judges are willing to accept State allegations of resource con-
straints without rigorous evidential support. The core also may suggest important
guidelines for policies outside of health that cause deprivation. For example,
viewing essential medicines as a minimum core entitlement should influence
how pharmaceutical patents under the World Trade Organisation’s Agreement
on Trade-Related Aspects of Intellectual Property Rights (TRIPS) are formu-
lated, implemented and interpreted, given how extensively TRIPS may limit
medicines access for the poor (Forman 2008b). This impact is exacerbated
by the growing proliferation of bilateral and regional free trade agreements
(FTAs) where countries are adopting intellectual property rights that are even
stronger than TRIPS. These rules tend to make TRIPS even more restrictive,
and generally make it more difficult for generic medicines to enter the market
(Smith et al. 2009).

The core is therefore not a technocratic exercise in policy formation, nor
an intellectual whim coming down from on-high in Geneva, but an idea integ-
ral to the very core of human rights itself. In this light, the South African
Constitutional Court’s rejection of the core presents conceptual challenges and
pragmatic concerns, particularly given South Africa’s importance as a leading
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human rights jurisdiction, and the global significance of its enforcement of
social rights.

4 The right to health in the South African Constitution

South Africa’s final Constitution, adopted in 1996, entrenches health rights as
part of a bundle of socioeconomic rights, including to food, water, social security,
housing and education, as well as children’s rights to basic amenities (Constitution
1996: ss 26-29). These rights are located within an explicitly transformative
Constitution, with a pervasive foundational commitment to creating a responsive,
accountable and open democratic State based on equality, dignity and free-
dom (Constitution 1996: preamble, ss l.a, d, 7.1, 36.1, 39.1.a, 41.c, 195.1.f, g).
Notably, the Constitution also entrenches a typology of duties similar to that in
international human rights law and the State is required to ‘respect, protect,
promote and fulfil all rights’ (s 7.1).

The Constitution entrenches a number of health-related rights, including
children’s rights to basic healthcare services in section 28.1.c and prisoner’s rights
to adequate medical treatment in section 35.2.e. The universal health right in
section 27 states that everyone has the right to have access to healthcare services,
including reproductive healthcare, and that no one may be refused emergency
medical treatment (Constitution 1996: ss 27.1.a, 27.3). Section 27 goes on to
specify that State duties under this right are to take reasonable legislative and
other measures, within available resources, to achieve progressive realisation of
the right (Constitution 1996: s 27.2). These formulations provide little indication
of the nature or scope of the entitlement that the right to access healthcare
services confers, nor of the extent to which resource limitations and progressive
realisation could permissibly limit the State’s duty to ensure access. Indeed, objec-
tions within South Africa to the constitutional entrenchment of social rights
explicitly focused on the vagueness of these terms, and the potential legal and
political harms that the constitutional entrenchment of an unspecified social right
could cause (Davis 1992).

It is notable therefore that when the final Constitution was certified in Ex Parte
Chairperson of the Constitutional Assembly: in re Certification of the Constitution of the
Republic of South Africa, (1993) the Constitutional Court explicitly rejected objec-
tions to the democratic legitimacy and competence of the judicial enforcement of
social rights, arguing that all judicial review carries budgetary implications, that
much of it makes social policy, and that enforcing social and economic rights was
certainly not so different a task that it would breach the separation of powers.”
The Court indicated that socioeconomic rights were ‘at least to some extent,
justiciable’; and ‘[a]t the very minimum ... can be negatively protected from
improper invasion’.> While the Court’s decision is certainly an endorsement of
the justiciability of social rights, its qualifications in this regard nonetheless reflect
a tentative approach to enforcement, which essentially characterised social rights
as primarily positive.

Indeed, the first case that the Constitutional Court decided on this right seemed
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to suggest both that the right was of limited justiciability, and also seemed to
indicate a corresponding judicial unwillingness to enforce its positive duties. In
Soobramoney v. Minister of Health (Rwa-Qulu Natal), the Constitutional Court held
that a provincial hospital’s rationing of access to renal dialysis did not breach
section 27, and that since social rights depended on resources, an unqualified
obligation to meet even basic needs could not be fulfilled.* Mr. Soobramoney
approached the Constitutional Court after being refused renal dialysis by a State
hospital that rationed treatment for patients with chronic renal failure unless they
were also eligible for a kidney transplant. The Court dismissed Soobramoney’s
claim, finding that the provincial hospital’s failure to provide renal dialysis facil-
ities for all people with chronic renal failure did not breach the State’s obligations
under section 27. The Court considered that permitting claims for these and
similarly expensive treatments could prejudice all other health needs, and indeed
the government’s ability to meet broader social and economic needs.” The Court
recognised that difficult decisions about healthcare allocations and priorities
would have to be made and that it would be slow to interfere with rational
decisions taken in good faith.® It reasoned that in this case, there had been no
suggestion that the guidelines were either unreasonable or applied unfairly or
irrationally. In these circumstances, the Court found the guidelines to be a rational
response to scarce resources which maximised the number of people who could
access dialysis.” It is significant, however, that the Court made no real inquiry into
the evidentiary basis of the resource question, essentially accepting the State’s
argument of scarcity. The decision seemed to indicate that the constitutional right
to health held little real force as against political policy-making or resource alloca-
tions, and the decision was largely taken to illustrate that the Constitution’s social
rights were not justiciable (Moellendorf 1998: 327; Ngwenya 2000: 33). Nonethe-
less, the implication that the Court would be willing to interfere in policy when
rationality was in question was borne out in the seminal Groothoom case on housing
that followed, which dealt with squatters who were evicted from government-
owned land without alternative shelter.

In Government of the Republic of South Africa and Others v. Irene Groothoom and Others,®
the Court enforced the right to housing against the State, finding that its policy
fell short of constitutional standards by failing to provide for the shelter needs
of those in crisis situations. The Court rejected arguments by amicus curiae that it
should recognise a minimum core, noting that the UN Social Rights Committee
had not defined the core for housing, and arguing that it lacked the competence
or information necessary to do so. Instead, the Court indicated that it would
enforce social rights according to a constitutional standard of reasonableness,
given the country’s overwhelming poverty and the constitutional commitment
to equality, dignity and freedom. The Court argued in accordance with this
standard, that the State had a negative duty not to prevent the right of access to
adequate housing. The State, it held, also had a qualified positive duty to act
reasonably to provide basic necessities of life to those who lacked them, given how
effectively and thoroughly those without food, clothing and shelter were denied
dignity and freedom.’
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The Court indicated that reasonableness required comprehensive programs
aimed at meeting short-, medium- and long-term needs.'’ Excluding a significant
segment of society would be unreasonable, as would excluding the needs of the
poor given their reliance on the State for the basic necessities of life.'' The Court
was emphatic that social rights were entrenched because ‘we value human beings
and want to ensure that they are afforded their basic human needs’, and that
this meant that measures aimed at broader realisation could not ignore those
whose needs were most urgent and whose ability to enjoy all rights was most
in peril."” At the same time, the Court recognised that the State could not be
required to do more than available resources permitted, and that while resources
would determine the content and pace of realisation, government nonetheless
should give adequate budgetary support to social rights and plan and monitor
efforts to meet all needs."

While Groothoom was hailed as a seminal socioeconomic rights case, illustrating
the feasibility of enforcing social rights, the Court’s rejection of the minimum
core was criticised inside the country for short-changing the transformative
potential of the social rights provisions of the Constitution (Roux 2002; Bilchitz
2002), Indeed, both admirers and critics of the Court’s approach suggest that
the reasonableness standard, read in concert with the rejection of the minimum
core, raised questions as to whether the entitlement was in fact an individual
right that guaranteed particular services, rather than an administrative law
model of socioeconomic rights that required sensible priority setting (Sunstein
2000: 123, 131; Bilchitz 2002). Certainly, the case raised questions as to whether
the reasonableness standard could offer tangible relief from deprivation and
adequately substitute for the minimum core (Fitzpatrick and Slye 2003).

Partial answers to these questions came in Minister of Health and Another v. Treat-
ment Action Campaign and Others in 2002."* The case took place amidst a tremendous
social battle with the executive over government’s refusal to provide any forms
of AIDS treatment in the public sector. This refusal was significantly based on
President Mbeki’s support for ‘AIDS denialism’, which not only disputes that
HIV causes AIDS, but views antiretroviral drugs as fatally toxic (Harvey 2000;
Cohen 2001; Cameron 2003). To put this decision in context, South Africa has
one of the world’s largest AIDS pandemics, with an estimated 5.27 million people
infected in 2007, approximately 17.64 per cent of adults in the 15-49 year old age
group (South African Department of Health 2007). AIDS has become the single
largest cause of death in the country, with over 300,000 people dying per year
(Dorrington et al. 2001), and an estimated 1.2 million deaths from HIV/AIDS to
date (Dorrington et al. 2004). One-and-a-half million children are estimated to
have been orphaned as a result (Dorrington et al. 2006: i), and around 80-90,000
infants were being maternally infected every year.

Social contestation over the government’s resolute refusal to provide treat-
ment coalesced around its delays and active obstruction of public sector use of
Nevirapine, an antiretroviral drug with growing eflicacy in preventing mother-to-
child transmission (MTCT) of AIDS (Guay 1999; Moodley 2001). The drug had
been offered to the government at no cost for five years by Boehringer Ingelheim,
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the manufacturer and patent holder. Despite government refusals, the expansion
of a national MTCT program was well supported among the media, public and
medical communities (The Mercury 2002; Abdool Karim 2002), motivated in
part by national legal and political advocacy, and the growing protests of health-
care workers themselves that government policy interfered with their ethical
duties towards patients.

In August 2001, the Treatment Action Campaign (TAC), a national treatment
advocacy group, together with doctors working in the public sector and a child-
ren’s rights non-governmental organisation, instituted legal action against the
Minister of Health and Provincial Health departments, arguing that the State’s
delays and refusal to make Nevirapine available in the public sector breached
section 27, as well as children’s right to basic health services. The government
strongly defended the reasonableness of its approach, citing concerns about the
drug in question and the cost of a comprehensive program. It also vigorously
contested the democratic legitimacy of judicial review of health policy, or the
constitutionality of it making anything more than declaratory orders that simply
declare the unconstitutionality of the policy in question (as compared to manda-
tory orders which specify action to be taken). The 7AC case therefore required the
Constitutional Court to weigh in on a deeply divisive and politically momentous
issue. In this light, the case became a test of the Court’s willingness to mean-
ingfully enforce the State’s duties under section 27, given both the political impli-
cations of a judicial decision that challenged State decision-making, and the
human implications for millions of HIV-infected or affected South Africans
whose lives would be powerfully impacted by the availability of the medicines in
question.

Read in this light, the judgment can be seen to illustrate the Court’s effort to
guard a strong judicial role in enforcing the right to health, while at the same time
signalling its self-restraint to government. The Court found State policy to be
unreasonable, and held that excluding the drug in question in public healthcare
facilities pending study results unreasonably denied a potentially lifesaving drug to
children born to mostly indigent mothers who were dependent on the State for
their healthcare.” The Court firmly rejected the government’s arguments that
judicial review of health policy breached separation of powers, or that it was
confined to making declaratory orders, and asserted its constitutional authority
to order injunctive relief and supervisory orders.'® At the same time, the Court
emphatically rejected the direct enforceability of the minimum core, citing insti-
tutional incapacity and democratic considerations. The Court argued that it was
‘impossible to give everyone access even to a “core” service immediately’ and that
‘[a]ll that 1s possible, and all that can expected of the State, is that it act reasonably
to provide access to the [Constitution’s socioeconomic rights] on a progressive
basis’.'” The Court argued that doing more than this would breach the appropri-
ate separation of powers and extend beyond the ‘restrained and focused’ judicial
role contemplated by the Constitution. '

Perhaps in order to be seen to be engaging in uncontroversial legal practice, the
Court intimated that the case dealt with the State’s negative obligation to desist
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from impairing section 27, rather than with the positive duty to provide health-
care services.'’ Yet, the suggestion that this case dealt with negative duties alone is
belied by the Court’s declaratory and mandatory order, which not only declared
government’s responsibility to devise and implement a comprehensive MTCT
program within its available resources, but ordered the government to remove
restrictions on the drug without delay and make the drug in question available in
the public sector, provide for training of counsellors and take reasonable measures
to extend testing and counselling facilities throughout the public health sector.

5 Implications of the South African jurisprudence for
theory and practice on right to health

The South African jurisprudence raises a range of questions about enforcing
social rights and the Court’s interpretation of this right. In the remainder of this
chapter, I will focus on three key questions in this regard: the theoretical implica-
tions and practical adequacy of the reasonableness standard as a substitute for the
minimum core; the strengths and pitfalls of the Court’s approach to enforcing
social rights and positive duties; and the implications of the reasonableness
standard for the positive-negative distinction between civil and social rights.

5.1 The theoretical implications of the reasonableness
standard versus the minimum core

A primary concern about the reasonableness standard as a substitute for the
minimum core is the indeterminacy of its standards, since the reasonableness
standard fails to identify specific temporal priorities to guide timely realisation
(Roux 2002: 46-47), or to define urgency, desperation, and the key populations of
the poor and vulnerable (Liebenberg 2002: 159). Certainly the indeterminacy of
the reasonableness standard is exacerbated by the Court’s failure to interpret
any substantive content into section 27 in the 74C decision. I want to suggest,
however, that the reasonableness standard is not theoretically inconsistent with the
minimum core. While the standard is amorphous, it nevertheless gives important
guidance on health policy, by requiring comprehensive policies focused on basic
needs of the poor and vulnerable, and on urgent and desperate needs. There is a
natural overlap between the reasonableness standard’s focus on meeting the
needs of the poor and vulnerable, and the focus in health equity on addressing
systematic health differences between social groups with varying disadvantage
(Braveman and Gruskin 2003: 254). This constitutional imperative is not inconse-
quential, and requiring State policy to focus on the needs of the poor is largely
consistent with the core’s emphasis on basic needs. For example, the minimum
core focuses on State obligations to ensure equitable distribution of healthcare
facilities, goods and services, essential drugs, non-discriminatory access to health-
care, access to food, water, housing and sanitation, and a comprehensive plan to
provide healthcare for all (UN 2000: para 43). However, the reasonableness
standard would certainly fail to substitute for the core if bald scarcity arguments
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were allowed to limit State actions designed to meet the basic needs and priority
health interests of the poor, so that their social rights, and human rights more
generally, were denuded of any content or meaning. The Court’s socioeconomic
jurisprudence suggests that this is not the case. What we see in TAC and Grootboom,
is a willingness to find unreasonable policies that negatively impact on people’s
dignity irrespective of the government’s allegations of resource scarcity or of
their resource implications. This approach is similarly reflected in the 2003 case
of Rhosa and Others v. Minuster of Social Development and Others; Mahlaule and Another v.
Mumnister of Social Development and Others, where the Court found that excluding
permanent residents from receiving social grants violated the State’s obligations to
provide access to social security for everyone in section 27.1.c.” The Court found
that despite the government’s averment of constrained resources, financial con-
siderations were far outweighed by ‘the importance of providing access to social
assistance to all who live permanently in South Africa and the impact upon life
and dignity that a denial of such access has’.”" To this extent, a judicial focus on
people’s equal dignity and freedom, and the extent of human suffering caused by
government policies, may provide an effectively comparable standard to the core.
In this light, I would suggest that the Court’s rejection of the core should not be
seen to fracture the spirit and intent of international human rights law, but rather
to be substantially in harmony with it.

5.2 Practical outcomes of the jurisprudence

Ultimately, however, the Court’s jurisprudence must be judged on its efficacy in
addressing the deprivation in question. In this regard, both Groothoom and TAC
appeared to have significant policy implications: the Groothoom decision forced
national policy on housing to address the housing needs of people in crisis; while
the 7AC decision significantly altered the tenor and course of national AIDS
policy. For example, the 74C decision not only achieved a national MTCT pro-
gram in over 80 per cent of government clinics (South African Ministry of Health
2007), but laid the groundwork for a national AIDS treatment program, which
was announced in 2003 (South African Department of Health 2003). By October
2006, approximately 165-175,000 people were accessing antiretrovirals through
this program (International Treatment Preparedness Coalition 2006: 45). These
are outstanding outcomes for enforcement of the right to health, since it secured a
critical health service for poor and vulnerable people, and effectively gave a legal
priority to the health needs of the poor against competing governmental
priorities. Moreover the right conferred a powerful social claim on a stigmatised
population that had been unfairly excluded from the benefits of public healthcare.

Nonetheless, there is an interesting distinction in the implementation of these
cases. After the Groothoom decision, the government’s formulation and implemen-
tation of housing policy was troublingly slow — a year after the decision there had
been little tangible change in housing policy to cater for people in desperate and
crisis situations (Pillay 2003: 12). The picture was considerably different in 7AC,
perhaps because of the power of domestic treatment advocates, who effectively
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used the media to highlight implementation delays, and who also instituted con-
tempt of court proceedings against a provincial premier for not implementing the
decision (Heywood 2003). Nonetheless, if political mobilisation by civil society is
necessary to ensure timely implementation of Court decisions, this would suggest
that judicial enforcement is quite weak, and may suggest the need to counter the
indeterminacy of the reasonableness standard through mandatory orders and
supervisory jurisdiction (as compared to the Constitutional Court’s use in the 7AC
decision of a mandatory order without any form of overview of its implementa-
tion). The use of supervisory jurisdiction over the implementation of court orders
is an option the Court left open in the 7AC decision, which the Court may well
utilise if State compliance is persistently dilatory or inadequate. In the interim,
‘social’” enforcement of court orders seems a feasible and effective alternative.

5.3 Positive—negative distinctions between social
and civil rights

The Constitutional Court’s enforcement of the right to health nonetheless sends a
clear message to other legal cultures regarding the justiciability of social rights
and positive duties. It illustrates the legitimacy of a judicial role in enforcing social
rights, and answers pragmatic concerns about the zero-sum claims that these
rights presumptively make, and about the institutional competence and demo-
cratic legitimacy of judicial review of social policy. While the Court’s cautious and
qualified enforcement of the State’s positive duties certainly limits concerns about
judicial arrogation of the executive function, it also reifies the idea of positive
duties as questionably enforceable and negative duties as unquestionably so. This
differential approach is evident in the Court’s elaboration of alternative regimes
for enforcing the negative and positive duties that each constitutional right
(whether social or civil) is interpreted to entail. Thus in Rail Commuters Action Group
and others v. Transnet Ltd* and Jaftha v. Schoeman and Others; van Rooyen v. Stoltz and
Others,” the Court held that civil rights impose positive duties that should be
assessed according to the constitutional standard of reasonableness, while viewing
social rights as imposing negative duties not subject to progressive realisation, and
which should instead be assessed under the Constitution’s general limitations
clause.” In this light, positive duties are seen as inherently limited and subject to
progressive realisation, while negative duties are not. These aspects of the Court’s
jurisprudence suggest that its interpretation of the Constitution’s social rights
remains rooted in a sharp distinction between positive and negative duties, despite
the fact that there may not be sharp distinctions between the kind of actions and
resources needed to realise these duties. This distinction suggests that the Court
has not fully discarded the ideological baggage associated with positive rights, and
this persistent legal cultural bias may obscure the analytical work needed to effect-
ively attend to rights violations. What is needed instead is an approach to rights
and violations that focuses on what needs to be done, rather than shoehorning
judicial analysis and enforcement into outdated and ultimately unhelpful
categories.
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6 Conclusion

The South African jurisprudence suggests that the force of the country’s consti-
tutional right to health is not just a function of its constitutional entrenchment,
but of the judiciary’s willingness to give it teeth. This outcome suggests that
constitutional protection alone cannot guarantee the priority or strength given to
particular rights, and more fundamentally, that judicial choices may be motivated
by internalised ideological conceptions of the appropriate role of law and the
State. This influence suggests that if the right to health is to assume judicial force,
it must influence these deeper ideological conceptions of law itself, including by
targeting the legal education that often continues to train judges in outmoded
paradigms on social rights. In this light, social rights litigation can be viewed as
providing an important but insufficient strategy for realising the right to health.
The right to health will not be realised through judicial enforcement alone, and
achieving its full social justice potential requires that it become internalised within
individuals and societies as a basic social and political entitlement, and therefore,
as a collective expectation of what should appropriately be politically prioritised
and legally protected. When claims for health can combine this legal and social
force, through rights discourse, advocacy, social mobilisation and litigation, the
right to health may become significantly empowered as a remedial tool for global
health, capable of placing reasonable limits on politics and economics in service
of the health interests of the poor.
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9 The ancillary-care
responsibilities of
researchers

Reasonable but not great
expectations

Roger Brownsword '

1 Introduction

It is axiomatic that the first responsibility of researchers, whether they are working
in the developed or the developing world, is to (strive to) do no harm to those who
participate in their studies or trials. However, on neither side of the Atlantic is
there any such settled view with regard to the responsibility of researchers to
attend to the ancillary-care needs of their participants — that is, a responsibility
to advise or assist participants who have medical condition x in circumstances
where the research concerns medical condition p, and the research did not
contribute to the presence of condition x in participants, nor did the having
of condition x contribute to the research (Richardson and Belsky 2004; Belsky
and Richardson 2004). Consider, for example, the following hypothetical posed
by Leah Belsky and Henry Richardson: ‘Researchers testing a new treatment
for tuberculosis in a developing country discover some patients have HIV
infection. Do they have a responsibility to provide antiretroviral drugs?” (Belsky
and Richardson 2004: 1494)

What is the answer? Do the researchers (or their sponsors) have a duty to offer
any kind of ancillary assistance to their participants? If so, is their duty simply to
inform participants that they are HIV positive, or does their responsibility extend
to providing (or covering the cost of) antiretroviral drugs? (Nuffield Council on
Bioethics 2002, 2005).

Prompted by such questions, there are three related strands in this paper. First,
in Sections 2—4, I develop the proposition that in ‘a community of rights’ — my
idea of the benchmark setting for making moral judgments — agents would be
treated as having prima facie positive obligations to one another where a four-
stage test (relating to placement, capacity, reasonable imposition and fair demand)
1s satisfied. Second, in Sections 5 and 6, I contend that the application of this test
would point to researchers having ancillary-care responsibilities to their partici-
pants. Moreover, I argue that researchers would be fixed with such responsibilities
regardless of whether the trial is in a developed or a developing country. Third,
in Section 7, I suggest that the courts in a community of rights might well
set an example for more cautious common law courts by ruling that research
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participants have a reasonable expectation — whether as a matter of contract or
tort law — to ancillary-care advice and assistance.

There is just one other essential introductory remark. In line with the spirit of
debate in a community of rights, the emphasis of my discussion is more on the
process than on a conclusive product. We are dealing with a difficult case, with
many tricky spin-off issues; there are no knock-down answers; and the best that I
can do is to suggest how such a matter might be addressed. It follows that, by the
end of the chapter, there is still a good deal of unfinished business — but, in a
community of rights, there is a sense that this is business as usual.

2 Reasonable expectations: easy cases and more
difficult cases

Let us suppose that a participant in a research trial claims to have a reasonable
expectation of ancillary-care advice or assistance from the research team. For
ethicists and lawyers alike, this would seem to be a novel claim. In the absence of
exceptional express undertaking or bespoke legal support (of the kind that simply
does not currently exist), how might such a claim be made out?

In what are relatively easy cases, the claimant will appeal to some aspect of
practice or protocol, proximate to the trial, which provides the basis for the expect-
ation and characterises it as reasonable. For example, the case is easily made out if
the relevant undertaking (assuring advice, assistance or treatment) has been given
prior to enrolment, or if it is an explicit term of the contract to participate, or if the
responsibility to offer such ancillary care is generally accepted and acted upon as a
matter of common custom and practice. However, if there is no such immediate
anchoring point in practice, what then? The claimant might, in good faith, have
the relevant expectation, but this is little more than a de facto expectation. On what
basis is the claimant’s expectation to be presented as reasonable?

A more difficult case might be made out on the basis that, although there has
been no direct undertaking or promise, the commitments of the researchers or the
larger community imply that such ancillary-care benefit should be provided. For
example, it might be argued that, in a community with a commitment to human
rights, the expectation is reasonable because it teases out the implicit responsi-
bilities of researchers in such a community. Or, it might be asserted that a rough
idea of reciprocal altruism is widely recognised, so that one act of altruism
deserves another: thus, where participants enter a research trial knowing that they
have nothing to gain from the project itself, the researchers owe some measure of
ancillary-care to participants by way of a return act of altruism.

The most difficult case is one that is wholly independent of practice (Brownsword
2003). If the claim is that an expectation is reasonable by reference to some
specified standard, it is likely to elicit the sceptical response that, even if the
standard indicates that there should be ancillary-care benefit, there is no reason to
recognise it as binding. Hence, if it is argued that, (contrary) community practice
notwithstanding, human rights set the standard, the sceptic will respond that this
smacks of a fresh outbreak of nonsense on stilts.
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As I have indicated already, I will assume that the benchmark for such ethically
problematic cases is a community of rights. Accordingly, before we address our
principal question, we need to say a little more about the nature of such a
community.

3 The nature of a community of rights

Given that a community of rights is a particular kind of mora/ community, it must
systematically embed a moral standpoint (in the formal sense); and because it is a
community of rights, the substantive moral approach embedded is rights-led. The
significance of this latter point is that, by taking a rights-led approach, such a
community distinguishes itself from its two principal rivals, namely those com-
munities in which the governing ethic is, in the one case, utility-maximising and,
in the other, duty-driven (Brownsword 2008: chapter 2).

Arguably, the assumption of a community of rights is at least encouraged, if
not presupposed, by our line of inquiry, for we would scarcely take seriously the
possibility of ancillary-care obligations unless it was axiomatic that researchers
already have extensive responsibilities to their (rights-holding) participants. It is
also an assumption that will not be challenged by those who are of a Rawlsian or
Dworkinian disposition (Rawls 1972; Dworkin 1978): taking rights seriously, or
privileging the right over the good, entails the rejection of utilitarianism; and
while, to this extent, Rawlsians and Dworkinians are with Kant, they prefer to
lead with rights rather than (as in Kant’s case) duties. It is also an assumption that
is immune to challenge wherever communities have signed up to respect for
human rights, because they thereby express their commitment to a rights-led
ethic. Having said this, to make out a comprehensive case in favour of treating a
community of rights as the benchmark setting for moral and legal judgments
would necessitate a major theoretical detour that I cannot undertake in this paper
(Beyleveld and Brownsword 1983, 1986; Gewirth 1978, 1996).

An important feature of my specification of a community of rights is that,
while all members recognise the fundamental importance of respecting rights,
they do not regard themselves as morally omniscient. Accordingly, the community
of rights should be viewed as a reflective and interpretive society, not so much a
finished product as an ongoing process. These various defining characteristics call
for some short elaboration.

3.1 The essential characteristics of a community of rights

First, we are dealing with a moral community. No doubt, there could be consider-
able debate about the precise specification of the generic characteristics of the
formally speaking ‘moral’, whether it is a moral standpoint or a moral community.
However, I take it that a community of rights, as a moral community, must hold its
commitments sincerely and in good faith; that it must treat its standards as cat-
egorically binding and universalisable; and that there must be an integrity and
coherence about its commitments as a whole.
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Second, as a community that is committed to the protection and promotion of
individual rights, its moral approach is rights-led. In this respect, as I have just
said, it distinguishes itself from both utilitarian and duty-driven instantiations of
moral community. Crucially, this means that the interests of research participants
will not be subordinated to the greater good; nor, on the other side, will
researchers be constrained by the kind of dignitarian duty-driven concerns that
have become so influential in modern bioethics (Brownsword 2006a).

Third, the fundamental baseline value of a community of rights will be to
respect the conditions and the context that comprise, so to speak, the agency
commons (Brownsword 2009a). We can argue about the details of this context
(or commons), but it will include elements pertaining to our well-being (clean air
and water, food, environmental integrity, and the like) and our freedom (security,
an absence of fear and intimidation, and so on). Not to harm one another directly
is fine, but the setting for flourishing agency requires more than this minimal
interactive restraint. Ideal-typically, this baseline value and its guiding standards
will be regarded as rationally justifiable (members viewing the guidance as a
dialectically necessary entailment of agency (Gewirth 1978)). Having said this, for
most practical purposes, it matters little how a community that is committed to
respect for the generic rights of agents arrives at this position.

Fourth, following on from the previous point, let me repeat that I conceive of a
community of rights as a society that views itself as an ongoing process rather
than a finished product. By this, I mean that it is a community that constantly
keeps under review the question of whether the current interpretation of its
commitments is the best interpretation. There is also an awareness by members of
their limited knowledge and understanding; members do not regard themselves as
morally omniscient; what seems like the best interpretation today might look less
convincing tomorrow.

Fifth, in a community of rights, the discourses of ethics and of regulation are
regarded as both contiguous and continuous. Debates about the ethics of rights
flow straight into the regulatory consciousness; and regulatory reflection on rights
flows back into ethical debate. It is not enough that regulation is effective and fit
for purpose; the first priority is that regulators should have the right purposes
(rights-respecting purposes) and that the regulatory standards are legitimate
relative to the community’s rights values. In a community of rights, regulation,
like ethics, is an enterprise that is dedicated to doing the right thing; and the
right thing is the protection, preservation and promotion of the community’s
commitment to rights.

Sixth, in a community of rights, a will (or choice) theory of rights, rather than
an interest theory of rights, is adopted (Hart 1973; MacCormick 1977) and, as a
corollary, the paradigmatic bearer of rights is one who has the developed capacity
for exercising whatever rights are held, including making choices about whether
to give or to refuse consent in relation to the rights that are held.

Finally, it should be said that, even with these shared characteristics, there is
considerable margin for each community of rights to express and articulate its
commitments in its own way — for example, from one community to another,
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there might be different views about the status of non-paradigmatic rights-
holders, and especially so in relation to the details of the array of recognised
rights (Beyleveld and Brownsword 2006).

3.2 Questions for a community of rights

Without attempting to be exhaustive, some of the more pressing and recurring
questions to be addressed, debated and (at least, provisionally) resolved within a
community of rights are the following:

First, there is a large cluster of questions concerning which rights, negative and
positive, are to be recognised and what the scope of those particular rights is
(Brownsword 2009b). If research participants and patients have a right not to be
harmed, do the former also have a right to ancillary-care advice and assistance? If
so, how far does this right extend, for how long does it endure (e.g. only for the
length of the trial), and so on?

Second, there are questions arising from conflicts between rights as well as from
competition between rights-holders. Sometimes the conflict might be between
one kind of right and another — for example, between the right to privacy and
the right to freedom of expression. At other times, there might be competing
rights — that is, cases where two rights-holders conflict over the same general right.
If relative need is the criterion, this might facilitate an easy resolution where,
say, a seriously ill person claims a right to the one available hospital bed in
competition with a less ill person; but how should we decide whether the claims of
needy research participants are prior to the claims of needy non-participants,
or if the claims of HIV-positive agents are prior to the claims of agents with
tuberculosis (TB)?

Third, because consent is an extremely important dynamic in a community of
rights, the community needs to debate the terms on which a supposed ‘consent’
will be recognised as valid and effective. In particular, how does the community
interpret the requirement that consent should reflect an unforced and informed
choice, and how is consent to be signalled (will an opt-out scheme suffice, for
instance), and so on (Brownsword 2004; Beyleveld and Brownsword 2007)?

Fourth, a community of rights must debate whether there are limits to the
transformative effect of the reception of rights (Beyleveld and Pattinson 2002). In
particular, this invites reflection on the relationship between one community of
rights and another.

Finally, there is the vexed question of who has rights. Do young children,
foetuses or embryos have rights? What about the mentally incompetent or the
senile? And what about non-human higher animals, smart robots, and, in some
future world, hybrids and chimeras of various kinds? Each community of rights
must debate such matters and respond to the encompassing question (who has
rights?), as well as determine an approach to those life-forms that are to be
excluded.

Even though the members of a community of rights have a shared moral
outlook, there is still plenty to debate. It is in this spirit that such a community
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would approach the question of researchers having ancillary-care obligations
towards participants.

4 Positive rights and responsibilities

Two questions that present themselves to a community of rights are: (a) whether
positive rights should be recognised at all within the background set of standards;
and (b) if so, what kind of limiting principles govern the range of an agent’s
positive responsibilities. It is important to emphasise that we are dealing here with
background rights and responsibilities, with rights and responsibilities that are
imposed rather than freely assumed by promise or agreement, for I assume that it
will be readily accepted in a community of rights that one agent may freely put
himself under a positive obligation to another.

To deal with the first question, let us suppose that A, who is an experienced
swimmer, observes B, who is a novice, getting into difficulty. Does A now have a
positive responsibility for B’s safety? Certainly, it would seem to be insouciant
in the extreme if A were to shrug off any responsibility for B’s well-being. But,
would a community of rights fix A with a positive obligation as a matter of its
background (imposed) moral standards?

I take it that no community of rights would reject the very idea of background
positive requirements. In which case, the real question concerns the conditions
that the community would set for the recognition of background positive obliga-
tions. I suggest that the conditions set would reflect the community’s understand-
ing and application of three guiding considerations. First, there are considerations
of rational prescription. In any community that accepts the basic canons of
rational prescription, an agent will only be required to assist another where ‘ought
implies can’ is satisfied. It follows that no agent will be burdened with a positive
obligation unless they are capable of rendering assistance. If we are to prescribe
that A ought to assist B (by swimming over to assist B, or by throwing a line to B,
or by calling a lifeguard, or whatever), then the demands that we make of A
should at least be within A’s capabilities. Second, there are considerations of
reasonableness. How much can we reasonably demand of A? In the hypothetical,
it seems that it would be little more than a minor inconvenience for A to rescue B.
However, the circumstances might be very different. Is there a point beyond which
it would be unreasonable to impose upon A? For example, if A would put his own
life at risk by entering the waters, would we require such a heroic act (or would this
be a case of supererogation)? Third, there are considerations of fairness. Even in
a community that recognises positive rights, the default position is represented by
‘can implies ought’ — i.e. the default expectation is that those who are capable of
helping themselves should do so. So, if the roles were reversed, we would expect
B, an experienced swimmer, to rely on his own resources before seeking assistance
from others.

Arguably — and I must emphasise that, given my specification of a community
of rights, this is no more than arguably — by drawing on these considerations, a
four-stage test along the following lines might be formulated for the recognition of
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particular background prima facie (and, it is important to note that these are
simply prima facie) positive rights and responsibilities:

(a) Is Ain a position to assist B?

(b) Does A have the capability to assist B in any material respect?

(c) Even though A is in a position to assist B and has the relevant capability,
would the burden of responsibility on A be unreasonable relative to A’s own
essential interests?

(d) Even though A is in a position to assist B, has the relevant capability, and the
imposition of responsibility on A would not be unreasonable (relative to A’s
essential interests), would B be taking unfair advantage of A if A were
required to assist B?

~

Quite clearly, there is still a great deal of interpretive work to be done on these
general principles, particularly in relation to the pivotal notions of ‘unreasonable
imposition’, ‘essential interests’, and ‘unfair advantage-taking’. Let us suppose
that the community, recognising that these are slippery notions, tries to stabilise
the four-stage test by focusing on the common needs of all agents, irrespective of
their particular purposes, plans or projects — for example, the need of all agents
for life and a level of basic physical and psychological well-being. With this focus,
the community can say that A is not required to attempt to rescue B where this
would jeopardise A’s own life (this would be an unreasonable imposition) and,
similarly, that A is not required to assist B where B is in no danger but simply
wants A to teach him how to do the backstroke (this would be an unreasonable
demand that amounts to another example of unfair advantage-taking).

Even with the test stabilised in this way, the community should also be mindful
of a troubling pair of puzzles that threaten to undermine the practicability of any
regime of positive rights. Stated shortly, one puzzle arises where A is not the
only experienced swimmer on the beach. The question then is why we should
single out A as the person responsible for assisting B. The converse puzzle arises
where it is not just B, but B, G and D who are in difficulty, and A simply cannot
assist all three. Here, the question is why we should single out, say, B as the agent
to be assisted. For sure, the lesson to be taken from these puzzles is not that A is
released from his positive obligation to assist (because, in the first case, others are
also able to assist or because, in the second case, he cannot assist all three dis-
tressed agents). Rather, the lesson is that the community needs to articulate some
principles of relative priority in relation to the bearers of positive duties (for the
first kind of case) as well as those who are positive rights-holders (for the second
kind of case).

In the light of these framework principles, we can turn to the question of
how a community of rights might address the proposition that participants have a
reasonable expectation, based on a background positive right — that researchers
will attend to their ancillary-care requirements. For this purpose, we can focus
on two test cases: first, the vexed question of whether the UK Biobank (see
http://www.ukbiobank.ac.uk; McHale 2004) has a responsibility to provide any
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clinical feedback to participants; and, second, a developing country hypothetical
of the kind suggested by Belsky and Richardson.

5 Test case I: the UK Biobank

The UK Biobank Ethics and Governance Framework (EGFE, UK Biobank Ethics
and Governance Council 2006) seeks to ensure that participants fully understand
the purpose of the Biobank — crucially that it is not a healthcare programme
but a research resource. At enrolment, participants are provided with some very
basic data concerning their blood pressure, body mass index, estimated amount
of fat, and the like (at 8, para IB3). However, the overriding message is that
“UK Biobank will generally not provide health information to participants . . .”
(ibid.). In the EGE, the rationale for this policy of non-disclosure is put in the
following way:

In normal healthcare settings, tests are conducted at the individual level
immediately after sample collection; they search for specific conditions or
outcomes; and, in the case of genetic tests, pre- and post-test counselling is
provided. But, given the lack of knowledge at recruitment about the tests that
might be done in this research context (and, hence, the inability to provide
specific counselling beforehand), UK Biobank will not provide participants
with information (genetic or otherwise) about their own individual results
derived from examination of the database or samples by research undertaken
after enrolment.

(ibid., at 9)

So, on the side of the participants, there should be no therapeutic misconception;
and, on the side of the researchers, there is an exercise of something akin to the
therapeutic privilege.

Nevertheless, one can imagine an exceptional and urgent case where the
research team realises that a particular participant has a serious health problem of
which the participant is unaware. What then? According to Alastair Campbell
(the first Chair of the Ethics and Governance Council):

There will be a provision for communication of initial seriously abnormal
findings, for example, indicators of diabetes or advanced cancer, but this will
only be exceptional, and recruitment materials will not mention it, since it
could give the false impression that no communication from Biobank meant a
‘clean bill of health’.

(Campbell 2006: 208, note 15)

This compromise (saying one thing but doing something else) might put an
aggrieved participant in an interesting position. On the one hand, there would
be no express undertaking on which to base a foreground claim for ancillary-
care responsibilities; but, on the other hand, the Biobank seems to recognise a
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background positive obligation (albeit not expressly confessed in the EGF). If the
participant were to press the matter, contending that the Biobank has a back-
ground responsibility to inform participants of such life-threatening conditions,
how might such a claim fare relative to the four-stage test?

The first question, under the four-stage test, is whether the Biobank is in a
position to assist one of its volunteer participants. Plainly, it is — indeed, in the light
of the emphasis placed by the Biobank on building long-term and close relation-
ships with its participants, it seems almost to have encouraged participants to
believe that a special responsibility has been assumed. There is also a short answer
to the second question. The Biobank has information that is material to the health
and well-being of a participant. It has the capability to disclose that information;
the question is whether it is required to do so.

The third stage is to consider whether the demand made of the Biobank is
unreasonable relative to its own essential interests. Left to a subjective account of
its essential interests, the Biobank (conceived as an aggregate of agents) might
well argue that it is in the business of research, and that the reasonableness of
any obligation to feed back clinical information should be judged relative to
this fundamental mission. However, this is just the kind of special pleading that
the community has neutralised by tying the notion of essential interests to those
basic interests shared by all agents. No doubt, the burden of contacting and
informing participants is more than trivial; but the imposition on responsible
agents at the Biobank falls a long way short of being unreasonable.

Where, as we are assuming, the information relates to a serious medical condi-
tion, the essential interests of participants are implicated. Hence, at the fourth
stage, the demand to be informed is entirely reasonable and there is no hint of
unfair advantage-taking. Moreover, given that the Biobank participants receive no
significant material or financial inducement; their participation is essentially
public-spirited (much like blood donation in the UK) and immune against any
accusation of free-riding or the like.”

Seemingly, then, the Biobank has a prima facie background obligation to feed
back to participants important personal medical information where it happens to
have it. This is not to suggest that the Biobank should actively seek out such
information for all participants or offer treatment to them; nor does this discount
the possibility that the Biobank might face competing or conflicting rights claims
advanced by the potential beneficiaries of its research activities. Nevertheless,
relative to the four-stage test, a participant’s claimed right to be informed where
the Biobank knowingly holds (and withholds) relevant medical information surely
gets to first base.

6 Test case II: cross-community research

For our second test case, we will assume that researchers, who are based in a
developed country, conduct their research in a developing country; and we will
suppose that both countries fit the profile of a community of rights. The Nuffield
Council on Bioethics reports the example of:
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a female sex worker in Benin, who was found to have pelvic inflammatory
syndrome (resulting from an extra-uterine pregnancy) during a trial of a
vaginal microbicide. The patient was referred to a gynaecology clinic, which
asked for advance payment before performing an operation.

(Nuffield Council on Bioethics 2005: para 3.26)

The sponsors had not envisaged such a situation; nevertheless, they paid the fee.
But, did they have an obligation to do so? And, similarly, what would be the
responsibility of the sponsors or researchers in the Belsky and Richardson
hypothetical?

If our second test case arose within a developed country, using local participant
agents, we would apply the four-stage test to determine the extent of the
researchers’ positive responsibilities. The same would be true, I suggest, if the
participants were brought into the country to take part in the trial. However, our
second case is rather different. The question, here, is whether the four-stage test,
which is primarily designed for interactions between agents in a single community
of rights, can be applied to the obligations owed by one community of rights to
another, and to obligations owed by agents of one community to agents of
another.

To start with, does it make sense to conceive of one community of rights having
positive obligations to aid and assist another community of rights? Since the
community is no more than an aggregate of the agents of that community, the
question comes back: would it be coherent for an agent in one community to deny
any kind of obligation to aid and assist an agent in another community (simply
because the latter agent is in another community)? In principle, such a denial is
incoherent: the fundamental basis of one agent having responsibilities of various
kinds to another agent is not that these agents are members of the same club or
community; it is simply that they are agents. Nevertheless, the fact that agents are
located in different communities is far from irrelevant when it comes to assessing
whether one particular agent’s obligations have crystallised in relation to another
agent. Quite simply, an agent in one community might not be in a position to
assist an agent in another community. However, where the former agent is in a
position to assist the latter, the four-stage test comes into play.

In practice, the agents of a developed community (defined as a community
where the threshold generic conditions for agency are satisfied) will take collective
steps to transfer resources to a developing community (defined as a community
where conditions do not meet the generic threshold). Far from denying that it has
positive obligations, the community’s practice of offering aid for development
speaks to the recognition of such obligations; and, other things being equal, a
transfer at the community level results in a better chance of resources reaching
those agents who are most in need of assistance. However, what if it is argued
that once an agent in the developed community has made his contribution to
the collective effort, it suffices to discharge his obligations? Certainly it would
seem unfair, indeed disproportionate, to require one agent to contribute more
than a fellow agent from the same community. Accordingly, if researchers (or their
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sponsors) in our second test case are to be required to contribute more than their
fellow agents, there needs to be some reason for singling them out in this way.

Why should the researchers be singled out for an increased burden of responsi-
bility? Not surprisingly, the answer is that, like the Biobank researchers, the visit-
ing researchers step out of the background to put themselves in a position to assist
their participants. It is not so much that the researchers are singled out, but that
they single themselves out. Indeed, it is as though the researchers have taken up a
position in the developing country, subject to the exigencies and demands of that
community. However, unlike the Biobank researchers, they are not being asked
simply to inform participants about their medical condition but actually to treat it
(or to cover the cost of treatment). Are they required to do this?

Focusing on the Belsky and Richardson hypothetical, we can assume that we
have a positive answer at the first two stages of the four-stage test — that 1s, we can
assume that the researchers are in a position to assist, and that, based on their
ability to access and supply antiretroviral drugs, they have the capacity to do so.
Yet if the local healthcare system is also in a position to provide such treatment, it
is unclear as to why the researchers become the principal duty-bearers. However,
the point of the hypothetical is precisely that while the local healthcare system is
unable to provide care, the researchers are able. The researchers, so to speak,
having put themselves ‘in the frame’ for responsibility, find themselves in ‘pole
position’ as the principal duty-bearers (c.f. Nuffield Council on Bioethics 2002).

Moving on to the third-stage question, if we take this approach, would it be
overly demanding in relation to the researchers’ essential interests? No doubt, the
researchers will argue that their essential interest is in researching TB. However,
this is not an essential interest in the relevant sense; it is not as though the
researchers are being required to supply life-saving drugs that they need for their
own health and well-being. Having said that, the researchers might well object
that, if they are required to commit resources to alleviate participants’ HIV infec-
tion, there will be less progress in developing more effective treatments for TB.
This is a very serious point; but I suggest that in a community of rights, this would
be viewed, not as a matter of unreasonable imposition, but as a potential conflict
between the interests of persons with HIV and TB. This does not make the ques-
tion any easier to resolve; but the interests of other rights-holders (persons with TB)
should not block the argument to what is merely a prima facie responsibility.

There is also a question as to whether delivering antiretroviral drugs to the
research participants but not to HIV-positive agents elsewhere in the developing
community would unfairly privilege the former. Is this a serious objection? As we
have said, where there are simply too many agents needing assistance, there will
never be a perfect outcome and some principle of prioritisation is required —
whether this is the folk-lore wisdom of ‘women and children first’, or a take on
the classic philosophical puzzle about rescuing family members first. From the
perspective of the researchers, they know that an identifiable group of their
participants are HIV positive, and common sense indicates that they should
proceed by acting on that information.

Nevertheless, this begs the question of why the researchers should not then go
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on to offer tests and assistance to other HIV-positive agents in the developing
community. After all, a priority principle establishes who should be treated first,
not who should be treated. Even if the HIV-positive non-participants are behind
the participants in the queue for treatment, they might still be in the queue. For
the researchers to deny these even more extensive obligations, they must show that
it would be disproportionate to require them to treat anyone other than their
participants. However, any attempt to draw a hard and fast line between partici-
pants and non-participants (other than for prioritisation) looks arbitrary.

If the claims to ancillary care can survive the first three stages of the four-stage
test, can they survive the final stage? It is surely implausible to accuse the partici-
pants of taking unfair advantage of the researching agents. However, might it be
argued that the claims of non-participants are limited? Those non-participants
who are not willing to volunteer for the trial might be seen as free-riding (akin,
perhaps, to agents who refuse to be vaccinated); they want the benefits without
sharing the burdens. However, if we are dealing with non-participants who were
willing to volunteer but who were not selected, this looks like a less fatal objection
— particularly so when it was the researchers themselves who said no to these
prospective participants.

Let us suppose that, researchers being persuaded by the above arguments,
ancillary care is routinely made available to participants, but only exceptionally so
to non-participants. In the event that researchers find themselves overwhelmed by
willing participants, it might be necessary to select a small group of participants
from a much larger group of willing volunteers. For those who are not selected,
there is a response to the charge of free-riding: they were not trying to get some-
thing for nothing; they were willing; it was not their fault that they were not
selected. However, in such circumstances, is there a new concern about the
adequacy of the consent given by the participants? Does the known benefit of
ancillary-care act as an incentive that distorts the free-choice element of informed
consent? It would be a cruel irony if the researchers’ conscientious attempt to do
the right thing by their participants involved an unanticipated and wholly
unintended violation of the principle that is universally accepted as fundamental
to ethical research practice. This is not the place to open a discussion about the
way in which incentives might invalidate free and informed consent (Nufhield
Council on Bioethics 2002: 6.25-32; Brownsword 2007). Let it suffice to repeat
that it surely would be perverse if the participants were not able to give valid
consents because the researchers were offering ancillary care in line with their
moral obligations.

7 Pleading a reasonable expectation: contract or tort?

Imagine that, in an attempt to accelerate the recognition of ancillary-care
responsibilities, test-claims (asserting a contract- or tort-based reasonable expect-
ation) are brought before the courts. In a community of rights, such claims would
be arbitrated by reference to a body of legal doctrine that is integrated with the
community’s moral standards, these standards being reflected in the tort regime,
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which, in turn, provides the backdrop for contract law. However, in the common-
law world, the architectural lines are not quite so clean. In this world, lawyers
might well ponder whether, other things being equal, contract law or tort law
would be more receptive to such a test claim.

We can deal with the law in three stages. First, I draw a thumbnail sketch of the
relevant features of the common law regimes — a sketch that is more English than
American in its particulars; but, no matter, since the critical question concerns the
default ethic that implicitly guides the development and application of these legal
regimes. Second, I consider the prospects for a tort claim brought against the
Biobank (Johnston and Kaye 2004). Finally, I review the prospects for a contract
claim brought against researchers (or their sponsors) who carry out their trial in a
developing country — in both cases, the claimants arguing a reasonable expect-
ation that ancillary-care advice and assistance should be, and would be, provided
for the benefit of participants.

Before embarking on this part of the discussion, however, let me express a
sweeping generalisation concerning the relative positions taken by English and
American law: English law (whether tested in contract or tort) is probably the least
likely of any common-law regime (worldwide) to support an ancillary-care test
claim, from which it follows that American law is more likely than English law to
support such a claim. It cannot be over-emphasised, though, that this statement
should be covered with black-box health warnings. First, if we try to compare
English contract law with American contract law, or English fort law with American
tort law, we are liable to be misled. This is because contract and tort tend to enjoy a
symbiotic relationship: if contract law is unhelpful to claimants, tort law might
compensate by accepting claims that do not register in contract, and vice versa.’
Second, even if the doctrinal particulars of one regime look more helpful to
claimants than the doctrinal particulars of another regime, it does not follow that
this difference will be reflected in the practical outcomes. If the doctrines of the
former are applied restrictively, and the doctrines of the latter are applied liber-
ally, the actual outcomes in the two regimes (whether in the form of judicial
decisions or out-of-court settlements) might be broadly similar." Third, any
attempt to position American law runs into the problem of state variation. If we
test the legal position in, say, California or New Jersey, we might get a very
different view to that given by courts in Kansas or Alabama. Having said that, if a
court in the United States, whether in California or in Alabama, stepped up to the
mark to support a claim for ancillary care, past experience suggests that the
English courts would take their time before following suit.

7.1 The common law regimes and their default ethic

In principle, a regime of contract or tort law might position itself by reference to a
spectrum that runs from robust self-reliance and individualism at one end, to self-
sacrificing altruism and reliance on others at the opposite end (Kennedy 1982;
Brownsword 2006b: ch 7). If the default setting for the law is at the former end
of the spectrum, the assumption is that agents both interact (tort) and transact
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(contract) with one another in a way that prioritises self-interest. Where the law
adopts this setting, the tort regime in the background will be predicated on agents
looking after their own interests; and the contract regime in the foreground will
act only on very clear signals of assumption of responsibility for the welfare of
others. Broadly speaking, we can say that, in their classical articulations, this is the
shape of the common law regimes, with the courts exercising caution whenever
they contemplate moving away from the pole of self-reliance.

In the heyday of doctrinal classicism, when interactions between agents were
local and of limited variety, the tort system was not called upon to respond to road
traffic accidents or claims of medical negligence; the development of mass-
product markets (and product liability) and of mass tort claims had yet to happen;
and, where tort did need to respond, particularly in relation to accidents at work,
it did so in a distinctly claimant-unfriendly way. Famously, in modern English tort
law, the decision of the majority of the Law Lords in Donoghue v. Stevenson® is seen
as a major doctrinal watershed, since it established the general principle that one
should take reasonable care to avoid acts or omissions that one can reasonably
foresee as having an injurious effect on other agents. Nevertheless, whenever the
courts sense that Donoghue or its progeny® are threatening an over-extension of
liability, they default back to an ethic of self-reliance and put fresh hurdles in the
way of recognising a duty of care.’

We find much the same story with transactions. Under the influence of
nineteenth-century market-individualism, contractors are held to their bargains;
coercion and fraud are regulated; but, such constraints aside, the default is one
of individualism and self-reliance. Even as Lord Atkin was trumpeting the cause
of consumer protection in Donoghue, he was advocating a thoroughly individualist
regime in the leading contract cases of the period;® and, notwithstanding the
subsequent modernisation of the common law of contract, echoes of classical
individualism are still heard.’

Now, despite the broad formulation of the neighbour principle in Donoghue, the
general rule in English law; just as in American law (see US Restatement 2" Torts
§ 314) is that there is no tort-based liability for so-called pure omissions. Needless
to say, how ‘pure’ the omission has to be before it falls into this category of ‘no
liability’ is moot. At all events, in Stovin v. Wise,"" Lord Hoffmann explained the
policy thus:

It is one thing for the law to say that a person who undertakes some activity
shall take reasonable care not to cause damage to others. It is another thing
for the law to require that a person who is doing nothing in particular shall
take steps to prevent another from suffering harm . . . One can put the matter
in political, moral or economic terms. In political terms it is less of an inva-
sion of an individual’s freedom for the law to require him to consider the
safety of others in his actions than to impose upon him a duty to rescue
or protect. A moral version of this point may be called the ‘why pick on
me?” argument. A duty to prevent harm to others or to render assistance
to a person in danger or distress may apply to a large and indeterminate
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class of people who happen to be able to do something. Why should one
be held liable rather than another? In economic terms, the efficient allocation
of resources usually requires an activity should bear its own costs ... So
liability to pay compensation for loss caused by negligent conduct acts as a
deterrent . . . But there is no similar justification for requiring a person who is

not doing anything to spend money on behalf of someone else . . . So there
must be some special reason why he should have to put his hand in his
pocket."

We might pause over a good deal of this, not least over the assumed sharpness of
the distinction between acts (a person undertaking some activity) and omissions
(a person doing nothing in particular) as well as the less than convincing moral
argument; but the central point is that tort law is more comfortable with stating
and enforcing background negative rights and duties than positive rights and
duties. Of course, if the defendant has voluntarily assumed a positive (contractual
or non-contractual) obligation, that is another matter; but, in the absence of
either a special relationship (for example, between occupiers and those who are
lawfully on the premises) that clearly connotes an assumption of responsibility'? or
an explicit signal that such responsibility is assumed, English tort law is not helpful
to a claimant who pleads that he reasonably expected positive acts of assistance to
be taken on his behalf."?

In the light of these remarks, we can say that, if English law were the applicable
law — and, a fortiorr perhaps, if it were US law — the prospects for a claim for
ancillary-care assistance would be better today than during the classical period.
Even so, we should not overstate the prospects of claimants. When it comes to
pleading positive obligations, claimants whose expectations are modest'* are less
likely to be disappointed than those whose expectations are great.

7.2 Tort and the Biobank

Assuming that the relationship between the Biobank and participants is not con-
tractual, our hypothetical claimant will plead a reasonable expectation of clinical
feedback as a matter of tort law.

If English law governs the claim, it might be argued that the relationship
between the Biobank and its participants is akin to that between a clinician and a
patient. In clinical settings, English law is falling into line with other common-law
jurisdictions by recognising that patients have a right to make informed choices
about their treatment.” Moreover, the latest indications are that English law also
accepts that the materiality of information is to be judged relative to a prudent
patient standard.'® Accordingly (assuming the analogy holds), if a prospective
participant was not told that the Biobank was purely a research project, they
might well claim a breach of informational responsibility. So far so good, but the
test-case claim is for a failure to inform about a non-related medical condition. In
clinical contexts, where a surgeon finds an unrelated medical condition while
carrying out an operation, there is a requirement to report this back to the
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patient.'” Again, then, it is arguable that the Biobank has a duty to report back on
a serious unrelated medical condition.

Having said this, the analogy might not hold. After all, the Biobank is trying
very hard to distance itself from any notion that it is a clinical facility. And, if the
analogy did not hold, the Biobank would be well advised to spell out that under no
circumstances will there be any clinical feedback to participants. Where the
Biobank’s liability hinges on a finding of explicit or implicit assumed responsibil-
ity, such steps will serve to prevent any such assumption of responsibility being
made. Here, English law will hold that a participant, having been told that there
will be no clinical feedback, and having enrolled on that basis, cannot then com-
plain that (true to its word) the Biobank has not supplied clinical feedback.'®

In contrast, the tort regime of a community of rights, by incorporating the
four-stage test, might well hold that the Biobank has a background obligation to
supply clinical feedback — not because the Biobank specially assumes that
responsibility, but simply because it inheres in, and crystallises through, the
researchers’ activities. In a community of rights, participant right-holders would
have the option of releasing the Biobank from its obligation; but (unlike in those
regimes where no relevant background obligation is recognised) it would not be
open to the Biobank to simply disclaim its responsibility.

7.3 Contract and the second test case

Let us assume that the relationship in our second test case is contractual.
Participants are paid to take part in the trial. Contract law, let us suppose, is their
best shot at cashing a claim for ancillary therapeutic care. And, for the sake of
simplification, let us suppose that there are no jurisdictional complications.

Given the nature of the hypothetical, we must take it that the researchers give
no relevant express undertaking in their contract with participants. The question,
then, is whether the right kind of term can be implied. It is trite that a term may
be implied only where it is compatible with the express terms; and here we
are assuming that the contract is silent as to ancillary-care obligations. In such
circumstances, much depends upon whether the default ethic is for self-reliance or
for cooperation.

In line with its classical default ethic, English law resists the implication of a
term unless it is one that clearly would be agreed by self-interested negotiators
trying to maximise their short-term gains. Hence, any proposed implied term that
shows as a benefit to one side and a burden to the other will be rejected unless it
is a term without which the deal simply will not work. In more recent years,
however, the courts have shown a greater willingness to recognise implied terms
that befit a more cooperative relationship between the parties. For instance, in
Scally v. Southern Health and Social Services Board," the House of Lords held that the
defendant employers had an implied obligation to look after the interests of their
plaintiff doctor employees by drawing to their attention the existence of a limited
opportunity to purchase ‘added years’ so that they would make up the full
40 years’ contributions required for full entitlement under the applicable pension
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scheme. Judged by the orthodox standard for implied terms (i.e. a test of necessary
implication),” the House took a bold view. However, this was thought to be no
ordinary contract of employment; rather, it was one that fell within a special
category where a more co-operative approach to implication of terms was
appropriate. Even though Scally 1s not the only example of doctrine being
manipulated to reflect what the court judges to be a reasonable expectation that
one contractor will take a favourable account of the interests of the co-contractor
(Burrows 1968; Collins 1992), English law has some way to go before it routinely
assumes a co-operative default ethic for transactions.”’

By contrast, in a community of rights, the default ethic for contract law would
be set at a mid-point on the spectrum, with contracting agents treating their
essential interests as no more and no less important than those equivalent interests
of their co-contractors. The co-operative ideals that are associated with some
good-faith regimes would be fundamental to contract law (Brownsword 2006a:
Ch 6). In such circumstances, pleading an implied term for co-operation would be
viewed as a perfectly legitimate step.

What if, though, in a community of rights, the researchers purported to limit or
exclude any obligation to provide ancillary care? If such an obligation exists in
the background tort regime, it would usually be open to the right-holder to waive
the benefit of the right by consent.”” In no circumstances, though, would it be
open to the researchers to exclude the obligation by fiat or stipulation. If, however,
the obligation does not exist in the background tort regime, the function of the
contractual stipulation is not to displace a prior responsibility, but to make it clear
that no such responsibility is assumed. Even in a community of rights, this would
be an acceptable provision — for the researchers to fulfil their background obliga-
tions together with any expressly or implicitly assumed responsibilities is enough;
supererogation is not only something that can never be required, it takes us from
the realm of reasonable to that of altogether too great expectations.

8 Conclusion

In a community of rights, a claimant who pleads a reasonable expectation of
ancillary care (whether in the form of informational feedback or therapeutic
assistance) will have some chance of success. This is a community with a culture
that is receptive to positive obligations and that will feed such obligations into its
regimes of contract and tort law. What makes the claimant’s expectation reason-
able is not that the claimant has the expectation, but that the claim satisfies the
four-stage test. Beyond the community of rights, in the common-law regimes, the
expectation will be judged to be reasonable relative to current doctrine or com-
parable practice; and, in those regimes that default to an individualist ethic, a
claimant with anything more than the most modest of expectations is likely to be
disappointed.

In the larger picture, even if test-case litigation could be used to raise the
question of the ancillary-care responsibilities of researchers, as well as to generate
support for general obligations of this kind, national courts are not best placed
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to develop workable arrangements that bring together researchers from the
developed world and participants from the developing world. In particular, the
institutional competence of the courts is stretched where they are asked to rule on
detailed questions of resource allocation and competing (rather than conflicting)
rights. Faced with such tough choices, the courts can do little more than exercise a
light-touch review of decisions made by others. However, once ancillary-care
responsibilities are taken seriously, it should be possible for research ethics com-
mittees to translate the relevant background requirements into the foreground
commitments of research protocols and, moreover, to do so in such a way that
improves the prospect of the reasonable expectations of all stakeholders being
satisfied (Brownsword et al. 2008).

Notes

—_

This chapter, with some minor variation on Section III (where I now offer a more

detailed sketch of the ideal-typical community of rights), was first published at (2007)

Journal of Law, Medicine and Ethics 35: 679-91. I am grateful to the 7LAME for permission

substantially to re-print this paper. Earlier versions of the paper were given at a work-

shop entitled “The Ancillary-Care Obligations of Medical Researchers Working in

Developing Countries’, held at Georgetown University on 20-22 October, 2006, and at

an ESRC-sponsored seminar on “Theoretical Perspectives on Global Health and

Human Rights’ held at the University of Liverpool, on 19-20 April 2007. I am grateful

to participants for their comments on the draft versions. I am also indebted to Professor

Heidi Li Feldman for assistance in getting to grips with the current state of US tort law.

Needless to say, the responsibility for whatever errors and omissions remain was always

mine and it continues to remain mine alone.

Within a community of rights, it is arguable that agents have a positive obligation to

one another to participate in projects such as the Biobank; but, for present purposes, we

need not pursue that idea. Compare Pattinson (2006: 345-347); Brownsword (2009b).

See Lord Goft'in White v Jones [1995] 2 AC 207, 262—4; Markesinis (1987).

4 “The Common Core of European Private Law Project”, initiated at the University of
Trento in 1993, adopts a comparative approach that focuses on results rather than
doctrinal details. See e.g. Zimmermann and Whittaker 2000; Brownsword 2001.

5 [1932] AC 562.

6 Notably, Anns v. Merton London Borough Council [1978] AC 728.

7 Most importantly, perhaps, the courts have limited Donoghue by declaring that the
overriding question is whether it would be “fair, just and reasonable” to recognise a
duty in the particular circumstances. Thus, in Caparo Industries ple v. Dickman [1990] 2
AC 605, at 617-18, Lord Bridge said that, in addition to the elements of ‘foreseeability
of damage’ and a relationship of “proximity” or “neighbourhood”, it is essential “that
the situation should be one in which the court considers it fair, just and reasonable that
the law should impose a duty of a given scope upon one party for the benefit of the
other” (emphasis added).

8 See e.g. Bell v. Lever Bros Ltd [1932] AC 161 (where Lord Atkin took an uncompromis-
ing line on non-disclosure); and Arcos Ltd v. EA Ronaasen and Son [1933] AC 470 (where
Lord Atkin was party to the unanimous House of Lords’ view that sellers who failed to
deliver goods corresponding precisely to the contractual description had no cause for
complaint if buyers then rejected the goods purely for their own economic advantage).

9 See e.g. Walford v. Miles [1992] 2 AC 128, at 138, where Lord Ackner declared that a

doctrinal recognition of a duty to negotiate in good faith would be “inherently repug-

nant to the adversarial position of the parties.”
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[1996] 1 AC 923.

At 943-944.

But even then, compare Smith and Others v. Littlewoods Organisation Ltd [1987] AC 241,
where the defendant occupiers of an empty cinema were held not liable when a fire
that was started by trespassing children at the cinema spread to the claimants’ adjacent
premises. According to Lord Griffiths, at 251, foreseeability does not suffice, and the
best that can be done is “to leave it to the good sense of the judges to apply realistic
standards in conformity with generally accepted patterns of behaviour to determine
whether in the particular circumstances of a given case there has been a breach of duty
sounding in negligence.”

Compare Beldam L] in Barrett v. Ministry of Defence [1995] 3 All ER 87, at 95:

The characteristic which distinguishes those [special] relationships is reliance
expressed or implied in the relationship which the party to whom the duty is owed
is entitled to place on the other party to make provision for his safety. I can see no
reason why it should not be fair, just and reasonable for the law to leave a respon-
sible adult to assume responsibility for his own actions in consuming alcoholic
drink . . . To dilute self-responsibility and to blame one adult for another’s lack of
self-control is neither just nor reasonable and in the development of the law of
negligence an increment too far.

For example, suppose that, during a trial, researchers came to realise that their study
was creating an unreasonable risk of physical harm to participants. Then, researchers
surely would be found to have positive responsibilities (in law) to take reasonable steps
to alleviate that risk. Compare US Restatement 2nd Torts § 321 and McNeilab, Inc. v.
North River Ins. Co. 645 F. Supp. 525, 551.

See Canterbury v. Spence 464 ¥ 2d 772 (DC Cir. 1972); Reibl v. Hughes (1980) 114 DLR (3d)
1; and Rogers v. Whitaker (1992) 67 ALJR 47.

See especially Pearce v. United Bristol Healthcare NHS Trust [1999] PIQR 53 and Chester v.
Afshar [2004] 4 All ER 587.

Compare Marshall v. Curry [1933] 3 DLR 260 and Murray v. McMurchy [1949] 2 DLR
442 (BCSC).

We might recall Lord Reid’s enumeration of the options open to one who is asked for
advice (viz., decline, accept without responsibility, accept with responsibility), in Hedley
Byrne and Co. Ltd. v. Heller and Partners Ltd. [1964] AC 465, at 486.

[1992] 1 AC 294. Although c.f. Reid v. Rush and Tompkins Group plec [1989] 3 All
ER 228 and, more recently, Crossley v. Faithful & Gould Holdings Ltd [2004] EWCA
Civ 293.

See Liverpool City Council v. Irwin [1977] AC 239.

Compare Baird Textile Holdings Ltd v. Marks and Spencer ple [2001] EWCA Civ 274, [2002]
1 Al ER (Comm) 737.

I am avoiding presenting this question in the more usual terms of mandatory or
optional, or default rules, because I think that these terms are apt to mislead where, as
in the text, the setting is that of a community of rights.
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6 Human rights and health

sector corruption

Brigit Toebes'

Money that should be spent on alleviating poverty and illness ends up instead
in private pockets. In this way, corruption literally violates human rights, as people
are denied the care that their governments are obliged to provide.

(Robinson 2006)

1 Introduction

Corruption is not a new phenomenon — it has affected societies and social
relations since ancient civilisations (Carr 2006: 5). One of the branches where
corruption is endemic is the health sector. An elucidating report by Transparency
International (2006), which in itself builds upon a wide amount of existing
research, makes it clear that the health sector is extremely vulnerable when it
comes to corruption.” This is the case in rich as well as poor nations.” In some
countries, the health sector is considered to be the most corrupt sector of all
(Savedoff and Hussman 2006: 5).*

Although a systematic investigation has yet to be made, empirical research
indicates that acts of corruption can adversely affect the provision of publicly
provided services, including healthcare services (Gupta et al. 2000). As such, health
sector corruption deprives people of access to healthcare and leads to poor health
outcomes. To single out one negative effect, corruption has been negatively
associated with child health. Gupta et al. demonstrate that a high level of corrup-
tion has adverse consequences for a country’s child and infant mortality rates, and
its percentage of low-birth-weight babies in total births. Child mortality rates
in countries with high levels of corruption are about one-third higher than in
countries with low levels of corruption, and infant mortality rates are five times as
high (Gupta et al. 2000: 7-26). As such, corruption potentially violates the right to
health and other related human rights.

The problems of health sector corruption are not necessarily well-known in the
field. While medical and public health literature lack references to health sector
corruption, healthcare professionals themselves may not perceive corruption as a
systemic problem. As such, there 1s a disconnection between the above-mentioned
findings on health sector corruption research and the perceptions of the health
sector itself.” A similar disconnection exists between corruption and human
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rights law. While it is obvious that acts of corruption can lead to human rights
violations, human rights specialists are only just starting to explore the link
(e.g ICHRP 2009).

This chapter assesses how health sector corruption impacts upon human rights
and how the human rights framework can be used as a tool to address corruption
in this area. This analysis fits into the current literature on the relation between
health systems and human rights. Increasingly, human rights scholars and activists
are exploring the links between human rights and the organisation of the health
sector (Hunt and Backman n.d.) Based on existing research, this chapter will
first discuss the character of corruption, and of health sector corruption more
specifically. Subsequently, a connection will be made between the existing findings
on health sector corruption and the human rights framework. Particular attention
will in this respect be paid to the framework of the right to health, as laid out in
particular by the United Nations Committee on Economic, Social and Cultural
Rights (CESCR) General Comment 14 on the Right to Health. On the basis
of these findings (national and international), State obligations in relation to
corruption in the health sector are identified. Such obligations are also identified
for non-State actors, including private hospitals, insurance companies, commercial
suppliers of medical healthcare goods and services, healthcare consumers and
health workers. Finally, the question is addressed of when and to what extent an
act of corruption can amount to a human rights violation. Having made the
connection between corruption and human rights, the conclusions contain some
suggestions as to how human rights principles and norms can be used as tools
to combat corruption.

2 Corruption: the international framework

2.1 Definition of corruption

Before we can embark upon an analysis of health sector corruption, we need to
identify the international framework of corruption more generally. This chapter
will use Transparency International’s definition of corruption: ‘the misuse of
entrusted power for private gain’.’ It is submitted that this definition provides a
clear basis for establishing a link between corruption and human rights. On the
basis of human rights, governments and other actors have to respect the powers
bestowed upon them. For example, human rights may imply a governmental
responsibility for providing a certain public service, such as legal assistance,
schooling, healthcare services and water services. An act of corruption, or ‘the
abuse of entrusted power for private gain’, disrespects this responsibility and may
as such lead to a violation of human rights. Another important feature of the
definition is that it not only focuses on ‘public power’, but rather on ‘entrusted
power’ more generally. As such, it leaves room for addressing non-State actors,
which is of essential importance when it comes to health sector corruption.’
This is also important in light of the fact that the health sector is increasingly
privatised (see Section 5.3 under ‘privatisation’).
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Yet with this clear definition at hand it will not always be easy to define whether a
certain act actually constitutes an act of corruption. As Savedoff observes, the
definition of what constitutes ‘corruption’ may vary from the one society to the
other (Savedoft 2007). While in some countries a certain act, e.g. informal pay-
ments to doctors, may clearly constitute an act of corruption, in others it may be
considered an essential part of the country’s culture and society.’ In this connec-
tion, it has been suggested that corruption may effectively reduce bureaucracy and
speed the implementation of administrative practices conforming to the economic
forces of the market (IDEA n.d.) As such, some have argued that corruption may
actually benefit the economies of developing countries, and that it is a Western
notion in the way it is currently defined (Savedoff 2007: 2). A parallel can be drawn
here with the discussion as to whether human rights are universal notions or rather
subject to cultural relativism (Baehr 1999, Howard 1997). The present chapter
takes a two-pronged approach to this discussion. On the one hand, it identifies a
broad set of human rights obligations of various actors in the health sector in
relation to corruption (Section 5.5). On the other hand, however, it only identifies
the most serious acts of corruption as human rights violations (see Section 5.6).

2.2 Treaty law on corruption

International economic institutions like the World Bank and the IMI have made
tackling corruption into a focal point of their policies.’ In addition, a number of
international treaties address the issue of corruption.'” Most importantly, in 2003
the General Assembly adopted the United Nations Convention against Corrup-
tion, which entered into force in 2005 and has now been ratified by more than 100
Member States (UN 2003). The Convention does not contain a general definition
of corruption."" It first enumerates a number of preventative measures that
Member States are required to take in order to prevent corruption from occurring
(UN 2003: Chapter II). Subsequently; in its chapter entitled ‘Criminalisation and
Law Enforcement’ it identifies and defines five acts of corruption as criminal acts:

(a) the bribery of national and foreign public officials and bribery in the private
sector (the promise, solicitation or acceptance of an undue advantage);'”

(b) embezzlement, misappropriation or other diversion of property by a public
official (of any property or any other things of value entrusted to the public
official by virtue of his or her position);

(c) trading in influence (the promise, solicitation or acceptance of an undue
advantage with a view to obtaining an undue advantage from the public
official);

(d) abuse of functions (the performance or failure to perform an act, in the
discharge of his or her functions, with the purpose of obtaining an undue
advantage); and

(e) 1llicit enrichment (a significant increase in the assets of a public official that he
or she cannot reasonably explain in relation to his or her lawful income)

(UN 2003: Chapter III)
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Without discussing the scope and effects of this treaty elaborately, it is observed
that, contrary to the Council of Europe framework, which also embraces a civil
law convention (Council of Europe 1999b), this convention only defines criminal
acts. Sandgren criticises the emphasis on criminal law when it comes to combat-
ing corruption (Sandgren 2005:726). But, as Carr observes, the UN convention is
quite comprehensive in the sense that it requires States Parties to put in place,
maintain and coordinate anti-corruption policies (Carr 2006: 40). Yet there may
be a certain tension between the penal tools provided for by this Convention that
seek to punish wrong-doing and the more policy-oriented measures aimed at
addressing the ill-effects of corruption. Furthermore, the UN Convention is
directed primarily at Member States, not at non-State actors. When it comes to
health sector corruption, it is of crucial importance to address non-State actors,
including hospitals, insurance companies and commercial suppliers of medical
healthcare goods and services (see Section 5.5). Nonetheless the Convention
involves society as a whole and the private sector more particularly by urging
Member States to prevent corruption involving the private sector, to promote the
active participation of private actors in the fight against corruption and to raise
public awareness of the matter (UN 2003: Arts 12, 13, ‘Participation of society’).
As such, Member States have so-called ‘obligations to protect’ individuals against
the corrupt acts of third parties, including healthcare providers of goods and
services (see Section 5.3).

It goes beyond the scope of this chapter to elaborately discuss the UN anti-
corruption treaty and others like it. Yet these instruments can be important tools
in addressing health sector corruption. They can also help to further identify
the link between health sector corruption and human rights. We will use the
above-mentioned identification of corrupt acts in discussing State obligations as
regards health sector corruption (see the obligations to ‘respect’ in Section 5.3).

3 The characteristics of health sector corruption

Transparency International identifies three main characteristics of the health
sector that make it so vulnerable to corruption (Transparency International
2006: xvii). It refers first to the imbalance of information that prevails in the
health system. While healthcare providers possess more information on health,
drugs and illness than their patients, suppliers of medical and healthcare goods
and services know more about their products than the public officials entrusted
with spending decisions. Second, it refers to the uncertainty in ‘health markets’ as
a factor for health sector corruption. As the report explains, the uncertainty
inherent in selecting, monitoring, measuring and delivering healthcare services
makes it difficult to detect and assign responsibility for abuses (Transparency
International 2006: 5). Third, the complexity of health systems is a factor that
exacerbates health sector corruption. The report refers in particular to the
large number of parties involved, which makes it more difficult to generate
and analyse information in a transparent manner (ITransparency International
2006: xvii).
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As mentioned, the complexity of the health sector is partly due to the large
number of actors involved in the health sector and the complexity of their mul-
tiple forms of interaction. According to Savedoff and Hussmann, all abuses
involve transactions between two or more actors (Savedoff and Hussmann 2006: 5).
In the anti-corruption literature, a distinction is generally made between five main
categories of actors:

(a) regulators (health ministries, parliaments, supervisory commissions, accredit-
ing and licensing bodies);

(b) payers (social security organisations, public and private insurers, financial
intermediaries, public and private donors);

c) providers (hospitals, doctors and medical associations, pharmacists);

d) consumers (patients, patient support groups, disease-related advocacy groups);

(e) suppliers (commercial suppliers of medical and healthcare goods and ser-
vices, including pharmaceutical companies and biotechnology companies, as
well as producers of medical equipment and medical device companies)

(Savedoff and Hussmann 2006: 8-10)"*

o~ —

Based on discussions with health sector professionals, this author would also
include:

(f) researchers and educators (groups and organisations that address medical
and healthcare research, including medical schools and their parent uni-
versities, medical journals, medical education companies)."*

4 Health sector corruption and human rights

At the core of our analysis lies the international human ‘right to health’. The term
‘right to health’ is shorthand for the ‘right to the highest attainable standard of
health’ as provided in Article 12 of the UN International Covenant on Economic,
Social and Cultural Rights ICESCR). As pointed out by the former Special
Rapporteur on the Right to Health, the right to health is a firmly established
feature of binding international law (UN 2004: para 15). In addition to Article 12
ICESCR, the right to health is recognised by provisions in a number of other
international human rights instruments, including Article 25 of the Universal
Declaration on Human Rights (UDHR); Article 5(e) of the International Conven-
tion of All Forms of Racial Discrimination (CERD); Articles 11.1 and 12 of the
Convention on the Elimination of All forms of Discrimination Against Women
(CEDAW) and Article 24 of the Convention on the Rights of the child (CRC).
At the regional level we come across the right to health in Article 11 of the
(revised) European Social Charter (ESC), in Article 16 of the African Charter of
Human and Peoples’ Rights and in Article 10 of the Additional Protocol to the
American Convention on Human Rights in the Area of Economic, Social and
Cultural Rights. Furthermore, over 100 national constitutional provisions include
a right to health (UN 2004: para 15). Finally, an increasing amount of case law on
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the right to health generated by national and international judicial bodies points
to the increasing enforceability or ‘justiciability’ of the right to health (UN 2004:
para 16).

An elaborate explanation of the right to health is provided by UN General
Comment 14 on the right to health, which is an explanatory document on Article
12 ICESCR adopted by the Committee on Economic, Social and Cultural
Rights (CESCR), the treaty-monitoring body to the ICESCR (CESCR 2000).
Although strictly speaking not legally binding, this document is the most authori-
tative document on the right to health. Therefore, this chapter closely follows
the approach taken in the General Comment. The General Comment does not
address the issue of corruption explicitly, but it does provide a suitable framework
for addressing this issue in relation to the health sector.

As the General Comment explains, the right to health is closely related to, and
dependent upon, the realisation of other human rights (CESCR 2000: para 3).
With respect to corruption in the health sector, the following other human rights
are of particular importance: the right to life, the principle of non-discrimination,
freedom of expression and the right to information, the right to political partici-
pation and the right to a remedy."” While the right to health lies at the core of our
analysis on corruption in the health sector, the other rights support and reinforce
this right. For example, serious acts of corruption in the health sector can lead to
infringements of people’s health (right to health), but can also result in a person’s
death (right to life). Furthermore, freedom of expression and the right to informa-
tion overlap with the right to health in the sense that they embrace the notion of
expressing and accessing health-related information that is of crucial importance
when it comes to combating health sector corruption. For example, on some
occasions the corrupt act leads to an attempt to cover up this act, and as such to a
violation of freedom of expression and the right to information (see Section 5.1
under access to information). Furthermore, the right to health includes a prohib-
ition of discrimination in access to health services and as such is connected to
the principle of non-discrimination. This is important, because corruption may
directly and indirectly affect vulnerable groups, as will be pointed out below
in Section 5.2. The right to (political) participation reinforces the right to health
in the sense that it gives people the right to have a say in important decisions
regarding the (organisation of the) health sector (see section 5.1). And finally, in
relation to the right to a remedy, the right to health reflects the notion that
individuals whose health has been adversely affected by a health practitioner or
other actor in the health sector should have adequate means of redress.

While this chapter primarily uses the framework of the right to health to
analyse health sector corruption, it is recognised that the corrupt acts that are
identified may equally lead to violations of the rights identified above. Given the
lack of enforceability of economic, social and cultural rights (Toebes 1999: c. IV;
Coomans 2006), claims based on rights to life and a fair trial and freedom of
expression may on some occasions be more successful than claims based on a
right to health.

The right to health should also be read in conjunction with Article 2 (1) ICESCR,
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a general Article in the Covenant that underlines States Parties’ obligation
to take ‘steps’ in relation to the substantive rights in the Covenant. Such steps
need to be taken to ‘the maximum of a State’s available resources (. . .)’. Implicit
in this obligation is the duty to use available resources effectively and in a
transparent manner, 1.e. without corruption. Article 2(1) also stresses the need to
adopt legislative measures to realise the substantive rights in the Covenant. As
such, if we agree that corruption potentially violates human rights, it can be
argued that States parties have an obligation to adopt anti-corruption legislation
to ensure that the rights in the Covenant are realised in a transparent and efficient
manner.

As mentioned above, the right to health is an inclusive right which not only
extends to timely and appropriate healthcare services, but also to the underlying
determinants of health, such as access to safe, potable water and adequate
sanitation, healthy occupational and environmental conditions, and access to
health-related education and information. This implies that when we analyse
corruption in relation to a right to health, it is not only the healthcare sector
that should, in principle, be under scrutiny, but also e.g. water provision and the
occupational and environmental health sectors. A discussion of the underlying
conditions inherent in the right to health would be beyond the scope of this
chapter. However, it can be argued that the framework developed here can
equally be applied, for example, to corruption in the provision of water services
(Transparency International 2008).

5 Applying the human rights framework

5.1 The ‘AAAQ’

The General Comment on the Right to Health identifies a set of principles that
apply at all levels of the health sector and that are also important in relation to
the problem of corruption: availability, accessibility, acceptability and quality of
health facilities (the so-called ‘AAAQ’ (CESCR 2000: para 12)). One finds similar
principles in the UN General Comments on the substantive rights in the ICESCR,
as well as in a national health law context.'” In addition, (political) partici-
pation'” and accountability are important for addressing health sector corruption.
Although not elaborately discussed in the General Comment (CESCR 2000:
paras 11 and 59-62), they are increasingly referred to in the health and human
rights literature as important principles underlying the right to health (Potts n.d.)

As pointed out by the former Special Rapporteur on the Right to Health, Paul
Hunt, while this framework is especially relevant to policy analysis, the identifica-
tion of obligations further on in this chapter (obligations to ‘respect, protect and
fulfil’) is more suited to legal analysis (UN 2004: para 39). In a policy context it
does not make a great deal of difference whether a particular obligation requires
negative (obligation to respect) or positive State behaviour (obligations to pro-
tect and fulfil). This distinction is of much greater relevance in legal analysis,
since ‘negative’ State obligations may be more easily enforceable before a court
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of law than the more ‘programmatic’ or ‘positive’ State obligations (Toebes

1999: 239).

5.1.1 Availability

Availability requires that health facilities, goods and services, as well as pro-
grammes, have to be available in sufficient quantity. Corruption may affect the
availability of health goods and services. Money that is used to bribe regulators,
healthcare providers (of goods as well as services) could have been spent on
health facilities directly. Therefore, States need to ensure that the availability
of health goods and facilities is not negatively affected by acts of corruption in the
health sector.

5.1.2 Accessibility

Accessibility requires that health facilities, goods and services are accessible to all
persons without discrimination. Accessibility has four overlapping dimensions:

Non-discrimination requires that health facilities, goods and services are within
safe physical reach of all sections of society, especially vulnerable or marginalised
groups (see below in Section 5.2). First of all, health sector corruption can gener-
ally mean that fewer dues are paid into the system, thereby reducing public
expenditure on health (FIDH 2005: 24). Research points out that in countries
where corruption is endemic, the poorer sections of the population and those who
live in rural areas suffer longer waiting periods at public health clinics and are
also more frequently denied vaccines than are rich and urban sections of the
population (Azfar and Gurgur 2006: 38). Health sector corruption can also lead to
discrimination more directly when healthcare providers and professionals treat
patients differently according to their income and their contacts with the medical
profession (FIDH 2005: 24). Altogether, therefore, States need to ensure that
individual patients or certain sections of the population are not disadvantaged by
acts of corruption in the health sector.

Physical access implies that health facilities, goods and services are within safe
physical reach of all sections of the population, especially vulnerable or marginal-
ised groups, such as ethnic minorities and indigenous populations. Health sector
corruption may lead to choices that are less favourable to the community, e.g
hospitals may be built in remote or wealthy areas of a city rather than in the
vicinity of the communities that need them most. Therefore, States need to ensure
that decisions to build health centres and hospitals are not negatively affected by
health sector corruption.

Economic access (affordability) implies that health facilities, goods and services
must be affordable to all, whether publicly or privately provided. Corruption can
affect the affordability of health services in many ways. At a macro-economic
level, health services may become more expensive if the health sector is affected
by corruption. Public officials can demand fees for drugs that have been provided
free of charge by pharmaceutical companies or donor organisations. At the level
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of healthcare provision doctors can make healthcare services more expensive
by demanding informal payments (‘under-the-table payments’). They may also
refuse to attend patients who do not have insurance. Altogether, States need to
ensure that the affordability of healthcare services is not negatively affected by
health sector corruption.

Access to information requires that patients and the public as a whole have the
right to seek, receive and impart information and ideas. At the level of the system
as a whole, corruption will lead to skewed information about health needs and use
of facilities going to planners, leading to misallocation of resources. The level of
healthcare provision is vulnerable to corruption because it is characterised by the
above-mentioned ‘asymmetric information’: for example, healthcare providers
are better informed than their patients on issues like diagnosis and treatment
(Savedoff and Hussmann 2006: 4-5).

When seeking health services, patients should be in a position to make informed
choices and select appropriate providers at appropriate prices and standards of
quality (U4 2006: 13). Patients should be informed of their rights, of the services
available, and of prices and conditions of access (U4 2006: 13). They should also
be informed about the health services that they are entitled to free of charge and
about the eligibility criteria for certain medical programmes. Also, patients have
to be informed about the toxicity or adverse effects of drugs.'® In turn, doctors
need to have accurate, complete and unbiased information about the harms of
specific tests and treatments, in order to make the best medical decisions for their
patients.'” Whistle-blowers in the health sector should be in a position to report to
the competent authorities any facts that constitute health sector corruption (UN
2003: art 33). Altogether, States need to ensure that health information is available
at all levels of the health sector, and that the provision of such information is not
negatively affected by health sector corruption.

5.1.3 Acceptability

Health facilities must be respectful of medical ethics, and they must be culturally
appropriate. Among other things, health facilities must be designed to respect
confidentiality and improve the health status of those concerned. Due to the
above-mentioned ‘imbalance of information’, the health professional’s position
is more powerful than that of the patient. For example, under pressure from a
pharmaceutical company, a health professional may be tempted to prescribe
drugs to a patient that are not in his or her best interests. States should put in
place guarantees that ensure that health professionals do not abuse their position
of power, and thereby disrespect the ‘acceptability’ of the health service for
the patient.

5.1.4 Quality

Health facilities must be scientifically and medically appropriate, and of good
quality. Corruption can affect the quality of medicines, for example, when
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regulators are bribed to carry out less than rigorous checks, or when hospital
administrators purchase cheaper, less effective drugs and embezzle the proceeds.

States should ensure that the quality of health services is guaranteed at all levels
of the health sector and that the quality of health services is not negatively
affected by health service corruption.

Participation®™

The public must have a say in important decisions concerning the health sector,
for example, the decision to privatise or decentralise (parts of) the health sector.
States should ensure political participation in decision-making on the organisation
of the health sector. Political participation is not only realised through a demo-
cratic system of elections, but also by providing for public enquiries regarding
planned health sector reform (see also Potts n.d.).

When it comes to the health budget, it has been pointed out that the public
and/or civil society can be actively included in all stages of the budget cycle for
the health sector. Public budget hearings can be held at the local level to involve
citizens in the way public services are delivered (U4 2006:23).

Accountability

Potts explains the concept of ‘accountability’ as a broad process, which requires
governments to show, explain and justify how they have discharged their obliga-
tions regarding the right to health. According to Potts, an effective accountability
process comprises the following essential elements: monitoring, accountability
mechanisms, remedies, and participation (Potts n.d.: 13-17 and Vian 2008).
Monitoring is aimed at providing governments with the information that they
need to create transparent health policies, as well as providing rights-holders with
essential health-related information (Potts n.d.: 13—17). ‘Accountability mechan-
isms’ can be judicial or quasi-judicial (for example, a health ombudsman or other
independent complaint mechanism), as well as administrative, political or social in
character (Potts n.d.: 17-27). States should establish supervisory bodies which
monitor the actions and decisions of actors in the health sector, be they public or
private actors, ranging from hospitals to health equipment providers, and impose
sanctions upon them where necessary.

Providing remedies implies that States provide for a mechanism of redress
when people have been affected by health sector corruption.”’ A problem that
arises in the context of corruption is that on many occasions the victim of the
corrupt act has participated in the act: the individual who ‘had’ to pay the bribe
participated in the wrongdoing, In such situations it seems more effective to search
for other accountability mechanisms.
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5.2 Identification of vulnerable groups

Pursuant to its Arts 2.2, 3 and 12, the ICESCR prohibits any discrimination in
access to health services on the grounds of race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth, physical or
mental disability, health status (including HIV/AIDS), sexual orientation and
civil, political, social or other status. The General Comment on the Right to
Health points out that inappropriate health resource allocation can lead to dis-
crimination that may not be overt (CESCR 2000: para 18). As health sector
corruption may enhance inappropriate health resource allocation, it can lead to
discrimination indirectly. But health sector corruption can also lead to discrimin-
ation directly, for example when so-called ‘informal payments’ are unaffordable to
certain sections of the population.

The following are examples of population groups that are particularly vulner-
able when it comes to health sector corruption:

Poor people are the most susceptible when officials hoard drugs or waste resources
on the wrong kind of medicines (Cohen 2006: 84). They may also be refused
medical services based on their inability to afford the bill afterwards. And, as
mentioned above, they also have the most difficulty affording the informal
payments that are often required to receive the medical care they need.

Persons with chronic diseases and disabled persons. Given their condition, persons with
chronic diseases and disabled persons often require more health services than
others — and for an indefinite period. This makes them particularly vulnerable to
being excluded from health insurance, for example.

HIV-positive persons and persons with AIDS are likely to suffer due to health sector
corruption because they are highly dependent on the availability and affordability
of anti-retroviral drugs (ARVs). It is reported that, particularly in low-income
countries, a lot of corruption surrounds the procurement and distribution of
ARVs. Money available for ARVs is embezzled during all stages of the procure-
ment and distribution chain, by government officials, doctors and others involved in
this process (Tayler and Dickinson 2006: 104). It is reported that where ARVs are
provided free of charge, requests for ‘top-up payments’ are nevertheless common,
as is trade in ARVs derived from patients or leaked out of the health system. There
is also an extensive market in fake ARVs (Tayler and Dickinson 2006: 105-106).

People living in remote areas. Building a health centre in a remote area may put a
strain on the healthcare budget where it would be more lucrative to build health
centres and hospitals in central areas. As such, persons living in remote areas are
vulnerable to health sector corruption when the commercial aspects of a planning
decision are taken into account rather than the general geographic accessibility
of healthcare services.

Women. Given their specific health needs in relation to their sexual and repro-
ductive function, women often require more healthcare services than men.
As such, they can be affected disproportionately by the effects of health sector
corruption, for example when they do not have the money to afford informal
payments exacted for assistance at the birth.
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Other factors need to be taken into account as well, for example the fact that
women often face a disproportionate burden caring for sick family members,
which reduces their participation in the paid labour force (UN 2004: para 57 (a)).
As such, they may lack the means to afford healthcare services, in particular when
informal payments are required.

The General Comment on the Right to Health stresses the need to develop and
implement a comprehensive national strategy for promoting women’s health,
including a policy to provide high-quality, affordable healthcare, of which sexual
and reproductive services also form a part (CESCR 2000: para 21). Such strategies
should not be affected by acts of corruption in the health sector.

Another issue that should be mentioned is that women constitute a large pro-
portion of healthcare personnel. As such, they can also be affected disproportion-
ately when health sector corruption negatively affects the timely payment of
proper wages.

5.3 State obligations

On the basis of this framework, a set of legal obligations can be identified that are
incumbent upon States and possibly upon other actors in the health sector. As it is
States that ratify human rights treaties, and not other actors in the health sector,
States and their governments bear the primary responsibility for realising these
obligations towards individuals.

In this regard, the General Comment distinguishes between so-called State
obligations to ‘respect’, to “protect’ and to ‘fulfil’ the right to health. The obligation
to respect the right to health is a negative obligation to refrain from interfering
directly or indirectly with the enjoyment of the right to health. The obligation to
protect requires States to take legislative and other measures that prevent third
parties, including private insurers, private healthcare providers, and suppliers
from interfering with the guarantees under the right to health. Finally, the obli-
gation to fulfll requires States to adopt appropriate legislative, administrative,
budgetary, judicial, promotional and other measures towards the full realisation
of the right to health (CESCR 2000: paras 34-37).

As to the definitions of ‘State’ and ‘government’, it is observed that both terms
are used interchangeably and in a broad fashion, covering both law- and policy-
making sections, as well as those government institutions responsible for the
implementation of policies. These concepts also include governmental bodies at
all levels, from national, to regional and local (Potts n.d. 38). Furthermore, in
section 3 a distinction was made between regulators, payers, providers and
consumers. It should be noted that a State or Government can be a regulator and
a payer, as well as a provider (i.e. when health services are publicly provided).

5.3.1 State obligations to respect

In relation to corruption, the obligation to respect implies that government
regulators and public payers, providers and suppliers are to refrain from corrupt
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acts that lead to a denial of health services. To draw again on the acts of cor-
ruption identified in the UN Convention Against Corruption (see Section 2.2),
government authorities and their public officials should, among other things,
refrain from:

(a) the bribery of national and foreign public officials in relation to the health
sector; bribery of regulators to approve drugs or devices; and bribery in the
public and private health sector;

(b) embezzlement, misappropriation or other diversion of funds from the health
budget by a public official [for example the illegal diversion or sale of
medicines from public clinics to private practice by doctors and health
officers or diverting drugs that were destined for their country back into
the international drug market (Bale 2006: 92)];

(c) trading in influence in the health sector (for example, if the public official
receives an undue advantage from a health insurance company in exchange
for certain privileges, such as permission to own part of the insurance
market);

(d) abuse of functions in relation to the health sector [for example, colluding
with organisations that fake or sell counterfeit drugs (Akunyili 2006: 87)].

(e) illicit enrichment from the health budget (for example stealing money from
the health budget).

5.3.2 State obligations to protect

In relation to the right to health, the ‘obligation to protect’ implies a State obliga-
tion to adopt legislation and to establish the necessary regulatory mechanisms
to monitor the (partly) independent health sector. This obligation is closely related
to the principle of ‘accountability’ discussed above (see Section 5 under ‘account-
ability’). The obligation to protect is a key obligation when it comes to the pre-
vention and detection of health sector corruption. Corruption can be found at
all levels of the health sector, and the State has an obligation to prevent and
address corruption at each of these levels.

Three general State obligations can be identified when it comes to supervising
the health sector in order to prevent and to combat corrupt acts. It is submitted
that States are under a duty to:

(a) regulate: the adoption of legislation to ensure that the actors in the health
sector, whether public or private in character, refrain from health sector
corruption;

(b) monitor: the adoption of monitoring mechanisms aimed at supervising or
regulating the behaviour of the actors in the health sector in such a way that
health sector corruption may be detected,;

(c) provide redress: the creation of possibilities to complain about failure or
malpractice by the actors in the health sector.

(Toebes 2008: 451)



Human rights and health sector corruption 115

In relation to the obligation to protect, we need to identify the actors that are
to be supervised by the State as part of its obligation to protect (Savedoff 2007: 3).
As mentioned above, a distinction is generally drawn between government
regulators, payers, providers, consumers and suppliers (see Section 3).

Government regulators. We can first identify state, regional and local governments
and government regulators (health ministries, parliaments and specialised com-
missions). Although strictly speaking part of the State itself, it is submitted that
that same State is also required to adopt legislation and to take other measures to
ensure that its own officials refrain from health sector corruption.” It can do so by,
for example, disseminating performance data on state and local governments, by
providing information about the financial resources over which (local) governments
have direct control, and by submitting (local) governments to closer supervision
(Human Rights Watch 2007: 5).

Payers. As mentioned, with ‘payers’ reference is generally made to social security
organisations and public and private health insurers. Health insurance organisa-
tions are important ‘payers’ in the health sector. Governments are required to take
measures to ensure that public and private health insurers refrain from acts of
corruption. More specifically, they are required, as mentioned above, to regulate,
to monitor and to provide redress.

As noted, adverse selection practices by (private) health insurers may lead to an
uninsured population disproportionately made up of those most in need of care
(CGGD 2006: 4). Government intervention is required to ensure that health insurers
do not differentiate between customers on the basis of health status, age, financial
capability or other factors related to the insured (Toebes 2006: 114—19, 2008: 449).

Providers. Governments are under an obligation to regulate healthcare providers,
including hospitals, physicians and other health workers, as well as commercial
suppliers of medical and healthcare goods and services. As Savedoff explains,
since healthcare providers have such a strong influence over medical decisions,
they have ample opportunity to engage in abuse (Savedoff 2007: 4). This section
focuses on hospitals and the medical profession.

It has been pointed out that the hospital sector is quite vulnerable to cor-
ruption, in both developing and developed countries alike (Vian 2006: 49).
Corruption in hospitals may vary from corruption in procurement to embezzle-
ment and theft by medical personnel, and corruption in payment systems (Vian
2006: 50). Eventually corruption in the hospital’s administration can leave patients
with expired medicines or without any medicines, which affects their enjoyment
of the right to health.”

States are under an obligation to adopt transparency and accountability meas-
ures to hold hospitals accountable administratively. States can adopt legislation to
achieve this aim, but they can also set up (citizen) health boards, procurement,
pharmacy and therapeutic committees to enhance transparency within hospitals.
For example, research has demonstrated that centralising hospital procurement is
one way to reduce opportunities for corruption (Vian 2006: 52). Health Ministries
may also decide to publish open waiting lists to curb the trend of patients paying
bribes to reduce time spent on waiting lists (Vian 2006: 55).
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Furthermore, the question arises of how governments can regulate the medical
profession when it comes to corruption in their practices. States could take meas-
ures in order to reduce informal payments (fees, gifts and bribes) to the medical
profession (Allin et al. 2006: 67). This can be achieved by creating awareness
among health system workers of their duty towards patients and by inform-
ing health system users of their rights (Transparency International 2006: 75).
In addition, the State may try to reduce informal payments by tackling the short-
ages in the health sector, developing more appropriate and affordable benefits
packages, formalising informal payments as co-payments, shifting to private
healthcare or social insurance models, and by creating information and monitor-
ing systems with penalties for infringement (Allin et al. 2006: 69). In connection
with this, States should consider prohibiting preferential treatment to well-
connected individuals (CGD 2006: 20). Furthermore, States could take measures
to prevent absenteeism among health personnel (CGD 2006: 16-20), create
accountability for medical personnel and ensure proper wages so that health
professionals are less inclined to take on second jobs. States could take measures to
prohibit practices of selling public positions and requiring bribes for promotion
(CGD 2006: 19-20). Finally, Governments may prevent payments by pharma-
ceutical, biotechnology, medical device and other companies to physicians to
support marketing of their products. Physicians may be paid to give talks, to
‘consult’, and to serve on advisory boards®* and they may receive gifts ‘in kind’
from pharmaceutical companies, such as. holidays or trips to conferences.

Consumers or patients. Patients may try to get free or subsidised care by under-
reporting their personal income or they may misrepresent their enrolment in an
insurance plan by using other people’s insurance cards. Patients may also bribe a
doctor to obtain benefits for non-health issue (e.g to obtain a disability benefit or
to avoid military service), or they may pay bribes to get privileged access to public
care (Savedoff and Hussmann 2006: 4, 10). Governments should take measures to
prevent patients and healthcare consumers more generally from taking such acts.

Suppliers. States are under a general obligation to ensure that healthcare supply
systems are institutionally sound and transparent and that there are appropriate
mechanisms to reduce the likelihood of corruption (Cohen 2006: 77). They should
take measures to prevent the production and sale of adulterated drugs.” When it
comes to the supply of drugs, they should ensure that the manipulation of infor-
mation on drug trials is prohibited and sanctioned. They could adopt legislative
and other measures to reduce the likelihood of corruption in the drug selection
process, for example by establishing drug selection committees that are composed
of impartial persons with the appropriate technical skills, and who make use of
the WHO criteria for selection (Cohen 2006: 81). They should address inap-
propriate marketing practices by some pharmaceutical companies and avoid
inappropriate prescribing by physicians (Cohen 2006: 83). Furthermore, they
could see to it that drugs are allocated, transported and stored appropriately, and
they could try to prevent the distribution of counterfeit drugs, including drugs
that have been relabelled and unregistered drugs (Akunyili 2006: 97). Finally, they
could try to ensure that pharmacies, hospitals and healthcare providers are
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reimbursed for drugs in an appropriate and transparent way (Cohen 2006: 84).
Similarly, States are under an obligation to regulate the behaviour of suppliers
of medical equipment. They should hold them accountable when they commit
acts that can be classified as health sector corruption. Finally, as mentioned
above, States can take measures to prevent payments by pharmaceutical and
other companies to physicians to support marketing of their products.

Researchers and educators are additional important actors in the health sector.
Among other things, governments are to ensure that clinical research is carried
out independently, i.e. that researchers are not influenced by manufacturers who
have an interest in bringing the tested drug onto the market. Once the stage of
publishing the research results is reached, researchers should be obliged to adopt a
similarly independent approach. As far as this author is aware, few guidelines call
for clinical researchers to be totally independent from the companies that make
the products or services that are the subjects of their research.”

5.3.3 State obligations to fulfil

On the basis of the obligation to fulfil, States are under a general obligation to
devote a sufficient percentage of their budget to health services. As mentioned
above, this should be done to the ‘maximum of their available resources’. It should
be noted that States do not always meet this requirement. It is reported that
while most rich countries spend at least five per cent of GDP on health, many
developing countries spend less then half this amount (U4 2006: 3).

With regard to corruption more specifically, States should formulate, imple-
ment and periodically review a coherent national policy to minimise the risk
of corruption throughout the entire health system. While it is recognised that
the resources available for preventing corruption may not be as plentiful in low-
income countries as in high-income countries (Vian 2006: 57), States should
adopt such policies ‘to the maximum of their available resources’ (Article 2(1)
ICESCR). In countries where health sector corruption is endemic, national health
policies and health financing strategies should include a policy to reduce the
wasting of resources due to corruption (U4 2006: 5). This policy should be
coherently and consistently applied across all levels of the health sector.

As to the (financial) organisation of the health sector, the General Comment on
the Right to Health points out that human rights law is neutral on the way
in which States organise their healthcare systems (CESCR 2000: para 12). For
example, the right to health may be satisfied through whatever mix of public and
private sector services is appropriate in the national context. Yet States should take
into account that certain choices may imply a higher risk of health sector corrup-
tion, and should build in mechanisms to prevent this. As pointed out by the
former Special Rapporteur on the Right to Health, Paul Hunt, international
human rights law requires that a chosen rule or policy delivers positive right to
health outcomes, also for the disadvantaged (UN 2004: para 12). In this regard,
three trends are important when it comes to health sector corruption:

Health funding mechanisms. When it comes to health funding mechanisms, a
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distinction can be made between ‘integrated systems’, which finance the supply of
services directly, and ‘payer/provider systems’, where the payer and the provider
are separate entities (Savedoff and Hussmann 2006: 11; Savedoft 2007: 8).

It has been pointed out that a system of directly financing the supply of health
services will be more vulnerable to corruption in procurement and abuses that
undermine the quality of services. Common forms of corruption are theft,
illegally charging patients and diverting them to private practices, and absentee-
ism (Transparency International 2006: 11). The second system, which is common
in high- and middle-income countries with social insurance systems, relies on
billing and health insurance. Due to the fact that under this model public
financing is separated from provision, these systems are generally more vulner-
able to the diversion of funds. The most common forms of abuse are excessive or
low-quality medical treatment, and fraud in billing government or insurance agen-
cies (Transparency International 2006: 11-13). States should take into account
such vulnerabilities when they take steps to reorganise their health funding
mechanisms.

Decentralisation. There has been a widespread devolution of authority to local
governments.”” As local governments attain more power over healthcare pro-
vision, it is important to ensure that local health authorities are not corrupt.
As such, the decentralisation of healthcare services should always include a
strategy to prevent corruption at the local government level (Human Rights
Watch 2007: 40-64).

Privatisation. Under human rights law, States are free to privatise their health
systems. However, they must ensure that healthcare privatisation does not lead
to more corruption. The privatisation of public services implies a move away
from direct government control. States should therefore establish the necess-
ary mechanisms for monitoring the private healthcare sector (Toebes: 2006:
118-119).

Furthermore, health sector corruption has been linked to the lack of a clear-cut
separation between public and private practice. Patients may find themselves
paying for a service twice — first in the public hospital, and then in the private
clinic where the same doctor is employed (FIDH 2005: 24). States are to create
mechanisms to prevent such practices.

Payment of health professionals. Where earnings are low, health professionals may
take on second jobs and be more tempted to demand contributions from patients
(CGD 2006: 36). States should ensure access to decent wages to the ‘maximum of
their available resources’, as stipulated under Article 2(1) ICESCR.

Second, research demonstrates that physicians whose earnings are based on
salary rather than fee-for-service, bonus or capitation tend to be less productive
and show lower levels of care (CGD 2006: 36). On the other hand, fee-for-service
payments may lead to excess utilisation, and even to useless and harmful
therapies.” Therefore, States should be aware of the risks when deciding in favour
of either a salary-based or a fee-for-service system.
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5.4 International obligations

On the basis of, mter alia, Article 2(1) ICESCR, States are obliged to provide
‘International cooperation and assistance’ in order to realise the rights provided for
in the ICESCR, including the right to health. As pointed out by the General
Comment on the Right to Health, developed States have a duty to assist develop-
ing nations, in particular when it comes to realising minimum essential levels of
health facilities, goods and services (CESCR 2000: 39; Sepulveda 2003: 370-5).
It is arguable that while providing such aid, developed States are under an obliga-
tion to ensure that this process is not affected by corruption. Here it should be
taken into account that States often donate vast funds to developing countries,
often through donor organisations. Large amounts of such funds do not reach
their goal, but instead disappear into the pockets of public officials and health
workers in poor nations (Kasper 2006; Tayler and Dickinsen 2006: 107 and
109-11).* It is also important for States to consider their (indirect) role in the
growing number of public—private partnerships (‘Global PPP’ (Widdus 2003)).
States may try to exert pressure to ensure that these partnerships are not domin-
ated by the commercial interests of private companies (see also Richter 2003). In
sum, we can identify the following international State obligations to respect, pro-
tect and fulfil:

e International State obligations to respect: refrain from health sector corrup-
tion in the provision of health services to developing nations.

e International State obligations to protect: ensure that healthcare providers
and providers of healthcare goods and services refrain from health sector
corruption;™ and ensure that receiving States, including their central and local
governments, utilise and distribute the assistance received in a transparent
and fair manner. (Sepulveda 2003: 376-7)

e International State obligation to fulfil: assist developing nations to realise
minimum levels of health facilities in a transparent manner.

5.5 Obligations of non-State actors

The primary focus of this chapter is on the position of States in relation to
health sector corruption. However, health sector corruption cannot be combated
by solely focusing on the responsibilities of governments. It is of crucial import-
ance to also address the other actors in the health sector. In fact it is increasingly
argued that other actors besides States have obligations under human rights
law (e.g Jagers 2000). Several legal bases for this assumption can be found in
international (human rights) law.”" For example, the preamble to the Universal
Declaration of Human Rights recognises the human rights responsibilities of ‘all
organs of society’ (UDHR 1948: preamble). As demonstrated below, we can in
fact identify obligations to respect, protect and fulfil in relation to all these actors.
While it is important to identify these obligations, recognition of the human rights
obligations of other actors besides States should never undermine the primary
responsibility of States under international law.
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It would be impossible to give an exhaustive overview of the human rights
responsibilities of all the actors in the health sector. This section gives a non-
exhaustive overview of the human rights obligations of health insurers (as one of
the payers), hospitals and the medical profession (as important providers), and
pharmaceutical companies (as powerful suppliers).

5.5.1 Health insurers

If we assume that both public and private health insurers bear a certain
responsibility under the right to health, we can identify the following obligations:
Respect: Health insurers should refrain from:

embezzlement, theft and illicit enrichment from the health insurance budget;
displaying bias in favour of certain procedures, medical professionals or
products due to conflicts of interest;*

e refusing patients on the basis of their health status, age or other factors, and
as such employing adverse selection practices that may lead to an uninsured
population made up of those most in need of care (CGD 2006: 4);

e refusing patients on the basis of their financial capability, though this will
depend on the structure of the particular healthcare system.”

Protect: Health insurers should adopt internal regulations and other measures to:

provide for explicit protection of whistle-blowers;

ensure due process if the health insurer has an internal disciplinary process;
prohibit and prevent the illegal billing of healthcare providers and customers;
prevent the overproduction of care by physicians (CGD 2006: 4);

prevent the over-consumption of medical services by customers.

Fulfil: Health insurers are to adopt an anti-corruption strategy that addresses
corruption in all departments and that includes the measures mentioned above.

5.5.2 Hospitals

Assuming that hospitals bear a certain responsibility under the right to health,
we can identify the following obligations of hospital authorities (Transparency
International 2006: 50).

Respect: Hospital authorities should refrain from, among other things:

embezzlement, theft and illicit enrichment from the hospital budget;**
overpayment for goods and services;

e illegally billing insurance companies, governments or patients for uncovered
services;

e performing unnecessary medical interventions in order to maximise fee
revenue;”’
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selling public positions and requiring bribes for promotion;
encouraging physicians and employees to obtain payments or outside income
from pharmaceutical companies and other outside organisations or indi-
viduals with vested interests;

e displaying bias in favour of particular procedures, devices or drugs.”

Protect: Hospital authorities are to adopt internal regulations and take other
measures to:

protect the position of whistle-blowers;
prohibit and prevent the diversion of budgets or user-fee revenue for personal
advantage, stealing medicines or medical supplies or equipment;

e prohibit and prevent the acceptance of informal payments by their health
personnel;

e prohibit and prevent preferential treatment to well-connected individuals;
prohibit and prevent the use of hospital equipment for private business;
prevent and prohibit physicians from improperly referring public hospital
patients to their private practice;

e prohibit and prevent absenteeism of medical personnel while being paid.

Fulfil: Hospital authorities are to adopt an anti-corruption strategy that addresses
corruption in all departments and that includes the measures mentioned above. It
should be noted that approaches to prevention and control should not only
require monitoring and control systems for detection and punishment, but may
also require reforms to payment systems and reforms to strengthen professional-
ism (Vian 2006: 54). The creation of individual contracts with personnel and
increased pay scales while sanctioning poor performance may also prevent cor-
ruption among hospital personnel (Vian 2006: 55).

Furthermore, part of the strategy can be the adoption of an administrative
system of procurement and inventory control (Vian 2006: 52). Such a system
may provide for review committees to certify the need for new drugs or equip-
ment, competitive bidding and other best-practice procurement procedures and
inventory systems to safeguard supplies (Vian 2006: 59). It may also include
the formalisation of user fees and the promotion of professionalism among
staff (Vian 2006: 55).

5.5.3 The medical profession

Whether the medical profession has direct responsibility under international
human rights law will depend on whether doctors are employed by a national
health system or whether they work in a private setting. It can be argued that
doctors who work in a national health system are directly part of the State, and as
such bear direct responsibility under human rights law. But even if the medical
profession does not bear direct legal obligations under human rights law, it can be
argued that it has a moral responsibility to comply with human rights.
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In the first place, the profession’s own professional codes commit it to abstain
from unethical and unprofessional behaviour (‘obligation to respect’). Existing
codes of conduct in fact display a commitment to transparency and combating
health sector corruption. For example, the new Physician Charter on Medical
Professionalism, which was adopted in 2001 by three professional organisations
covering the US and Europe, contains many implicit references to the prevention
of corruption.”

Furthermore, given the key position that the medical profession occupies in the
health sector, its members are often the first to detect human rights violations and
can therefore play an important role in detecting and preventing such violations
(‘obligation to protect’). Finally, also on the basis of its professional codes, the
medical profession has committed itself to providing good quality health services
(‘obligation to fulfil’). In relation to corruption, the medical profession can be said
to have the following obligations:

Respect:

e to avoid conflicts of interests with their patients, for example where a doctor
Is given an incentive by the manufacturer to prescribe a particular drug, even
though it is not in the best interests of his or her patient;

e  to refuse informal payments (Allin e al. 2006: 63);

e to remain independent from all outside organisations and individuals with
vested economic or political interests in their clinical and educational activities
(Williams 2006: 95);
to avoid bias in favour of particular procedures, devices or drugs;
to refrain from an overproduction of care when third parties cover costs

(CGD 2006: 4).
Protect:

e  to offer protection to whistle-blowers
e  to protect patients from unethical behaviour by other healthcare providers or
the pharmaceutical industry.

Fulfil:

e to provide good quality healthcare services and to provide independent
advice; the medical profession as a whole could consider the adoption of
strategies and codes to prevent corruption among its members.

5.5.4 Pharmaceutical companies

Pharmaceuticals are essential to health systems, and they play an important role
in enhancing the quality of life for many patients (Cohen 2006: 77). As such,
the pharmaceutical industry plays an important role in realising people’s right
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to health. An important initiative concerns the Human Rights Guidelines for
Pharmaceutical Companies in Relation to Access to Medicines (Right to Health
Unit of the Essex University Human Rights Centre n.d.) With regard to corrup-
tion, the pharmaceutical industry (both as a whole and as individual companies)
have the following human rights obligations:

Respect: Pharmaceutical companies should refrain from:

embezzlement, theft and illicit enrichment from their budgets;
manipulating or suppressing research results;*

influencing healthcare providers to provide certain drugs;
excessively promoting drugs;

deceptive or stealth marketing;™

paying physicians, academics, and other health professionals as consultants or
speakers to further their marketing objectives;

stealth advocacy;*
exerting pressure on the drug selection process to have their drugs selected.

Protect: Pharmaceutical companies should take measures to:

e offer protection to whistle-blowers;
e address counterfeiting (Right to Health Unit of the Essex University Human
Rights Centre n.d.: para 44).

Fulfil: Pharmaceutical companies should adopt internal regulations and other
measures to (Right to Health Unit of the Essex University Human Rights Centre
n.d.: paras 7-11, 43):

e provide for adequate registration procedures which regulate the labelling,
marketing, usage, warning and prescription requirements for a drug (Cohen
2006: 80; WHO 1988);

e ensure that drugs are allocated, transported and stored appropriately;

e adopt, implement and enforce their own codes of conduct that detail best
practice in the pharmaceutical industry (Cohen 2006: 83; Bale 2006:, 93).

5.6 Human rights violations in relation to health
sector corruption

On the basis of the above-defined obligations resulting from the right to health in
relation to corruption, it is possible to identify potential violations in relation to
such obligations. As observed by Sepulveda, the definition of violations does not
stand alone, but is rather meant to complement the definition of obligations
(Sepulveda 2006: 22). Its purpose is to make our analysis more concrete and
tangible. First, we need to identify what constitutes a ‘violation’ of the obligations
that were identified above.*' For this, we can go back to the ‘Maastricht Guidelines
on Violations of Economic, Social and Cultural Rights’, which were issued by a
group of experts in 1997 (Maastricht Guidelines 1997). The guidelines formulate
a violation of economic, social and cultural rights as follows:
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A violation of economic social and cultural rights occurs when a State
pursues, by action or omission, a policy or practice which deliberately
contravenes or ignores obligations of the Covenant, or fails to achieve the
required standard of conduct or result . . .**

(Maastricht Guidelines 1997: para 11)

This definition focuses on violations of States. As it is States who are the primary
responsible actors under international human rights law, we may indeed first want
to address States, after which we can gradually identify other responsible actors
in the health sector. Furthermore, although it is up to courts and other (quasi-)
judicial bodies to assess whether a human rights violation is at stake, we may want
to focus on violations that reach a certain degree of severity. By focusing on the
most severe violations first, we can create clarity over how corruption impacts
upon human rights, after which we can gradually move on to less severe viola-
tions, e.g. the acceptance of informal payments by physicians. Two suggestions
are made as to how we can identify the most serious violations.

First, the above definition makes a distinction between violations through acts
of commission and through omission (Maastricht Guidelines 1997: paras 14-15).
A parallel can be drawn here with violations of the obligation to respect (violations
through acts of commission) and violations of the obligations to protect and to
fulfil (violations through an act of omission). Arguably a failure to realise an obliga-
tion to ‘respect’ is more easily identifiable as a human rights violation than a failure
to realise an obligation to protect and to fulfil. For example, while stealing from the
health budget by a government official (an action) can be identified as a straight-
forward human rights violation, a failure by the government to protect individuals
from being refused by health insurance companies is more difficult to identify as a
(governmental) human rights violation. In this connection, when positive obliga-
tions to ‘protect’ and to ‘fulfil’ are at stake, we may want to focus on corrupt acts
that occur in a structural fashion rather than on one-off incidents. As such, as is
discussed below, States and other actors can be held to violate the right to health
where they structurally disrespect the obligations to protect and fulfil that right.

In a similar vein, we may want to identify how the act impacts upon human
rights. The International Council of Human Rights Policy distinguishes between
acts that violate human rights directly and corrupt acts that have an indirect
bearing upon human rights (International Council on Human Rights Policy
2008: paras 43-44). For example, when an individual needs to bribe a doctor in
order to obtain medical treatment, that act of corruption directly infringes upon
the right to health. On the other hand, situations can occur where corruption
constitutes an essential factor contributing to a chain of events that eventually
lead to a violation of a right (indirect violations (International Council on Human
Rights Policy 2008: paras 43-44)). For example, where public officials allow the
illegal importation of toxic waste from other countries in return for a bribe,
and the waste is placed in a residential area, the corrupt act of bribery may
lead indirectly to a violation of the right to health. Third, the report of the
Council identifies ‘remote violations’, where corruption is one factor among
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others (International Council on Human Rights Policy 2008: para 48). Corrupt
acts that have a direct bearing upon human rights will be easier to identify as
human rights violations. Therefore, in the analysis below, the emphasis lies on acts
that violate the rights directly.

In the following subsections, we detail specific primary human rights violations
in relation to health sector corruption.

5.6.1 States

Violations of the ‘obligation to respect’: States may violate the obligation to respect the
right to health if they or one of their agents:

misappropriate funds that have been allocated to the health sector;

accept bribes in exchange for, for example, a construction permit for a
health facility;

embezzle or steal money from the health budget;

trade in influence in the health sector;

abuse their function in relation to the health sector;

collude with an organisation that fakes drugs or sells counterfeit drugs;
divert drugs that are destined for their country back into the international drug
market.

Violations of the ‘obligation to protect’: States may violate the obligation to protect the
right to health if they or their agents structurally fail to adopt legislation and other
measures to:

e protect individuals from health sector corruption;
e regulate and monitor the actors in the health sector;
e provide redress for victims of health sector corruption.

Violations of the ‘obligation to fulfil’: States may violate the obligation to fulfil the
right to health if they structurally fail to adopt a national strategy that tackles
corruption throughout their entire health system.

5.6.2 Other actors

The following are examples of violations to respect, protect and to fulfil by other
actors in the health sector.

Violations of the ‘obligation to respect’: Actors in the health sector may violate the
obligation to respect the right to health if they structurally:

accept informal payments;

select patients on the basis of their health status, age or financial capability;
over-produce care when third parties cover the costs;

let themselves be influenced heavily by the pharmaceutical industry or,
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as a pharmaceutical company or producer of medical equipment, influence
healthcare providers to have their drugs or medical equipment selected.

Violations of the ‘obligation to protect’: Healthcare providers and other actors in the
health sector may violate the obligation to protect the right to health if they
structurally fail to adopt regulations and to take other measures to offer protection
against:

illegal billing;

the over-consumption of medical services;

over-production of care by physicians when third parties cover the costs;
considerable over-payment for goods and services;

a wide practice of unnecessary medical interventions in order to maximise

fee revenue;

selling public positions and requiring bribes for promotion;

the diversion of budgets or user-fee revenue for personal advantage, or theft
of medicines or medical supplies or equipment;

the structural acceptance of informal payments by their health personnel;
structural preferential treatment to well-connected individuals;

consistent use of hospital equipment for private business;

physicians consistently improperly referring public hospital patients to their
private practice;

e  structural absenteeism of medical personnel while being paid.

Violations of the ‘obligation to fulfil’ Healthcare providers and other actors in the
health sector may violate the obligation to fulfil the right to health if they structur-
ally fail to adopt an anti-corruption strategy that addresses corruption across
all departments of their hospital, health centre, pharmaceutical company or other
health-related institution.

6 Conclusions: human rights as a tool to combat health
sector corruption

This chapter, and previous research, have demonstrated that corruption is a ser-
1ous issue in the health sector that can adversely affect the availability, accessibility,
acceptability and quality of health services. As such, this chapter has made it clear
that corruption seriously impacts upon the right to health and a number of other
relevant human rights. It has been pointed out that when tackling health sector
corruption, it is important to address both public and private behaviour. A set of
State obligations and potential obligations of other actors have subsequently
been identified in relation to preventing and addressing health sector corruption.
On the basis of this set of obligations, a set of potential human rights violations in
relation to corruption have been identified.

By establishing how corruption impacts upon human rights, we may firstly
assist States and other actors in the health sector in protecting individuals from
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health sector corruption. We may also empower those who have legitimate claims
in relation to health sector corruption. By way of concluding remarks, we will
identify how we can employ human rights law as a tool to combat corruption.

When it comes to governments, this chapter has made it clear that States have
an ongoing obligation to monitor and to address existing health sector corruption.
Furthermore, States are to assess new laws and policies in light of their vul-
nerability to corruption. Increasingly, States are recommended to undertake
‘human rights impact assessments’ in order to identify the possible human rights
consequences of, for example, health sector decentralisation, healthcare com-
mercialisation bills and planned policies (see ter alia Gostin and Mann 1994,
Hunt and McNaughton 2006). As part of such a ‘human rights impact assess-
ment’ States are able to review whether the introduction of health sector reforms
will increase health sector corruption. For example, they can assess whether the
transfer of responsibilities to local health boards will lead to more corruption
which in turn may affect the ‘affordability’ of healthcare services."

In addition, governments have human rights responsibilities outside their
national borders, for example if they act as donors. In this position they must
ensure that their policies are transparent and accountable, and that they have the
necessary institutional capacities to prevent any misappropriation of funds or
corruption.**

Other actors in the health sector may similarly apply human rights in their
regulation policies. For example, health sector suppliers and payers can imple-
ment a human rights approach in their existing codes of conduct. Health workers
could embed an anti-corruption strategy in their existing professional codes or
could adopt a new code that focuses on corruption as a violation of the right
to health.

UN bodies may integrate a human rights approach in their existing anti-
corruption strategies. As suggested by Savedofl, they can develop aggregate health
sector indicators of corruption (e.g. absenteeism, share of people paying bribes)
and they can collect and publish data (Savedoff 2006: 12). When it comes to
health sector corruption, they could apply the ‘AAAQ’ (page 108) and define
obligations to ‘respect, protect and fulfil’ the right to health in relation to corrup-
tion and with regard to the various actors in the health sector. The CESCR could
adopt a General Comment that addresses the issue of corruption in relation to
economic, social and cultural rights.

Although (international) donor organisations may not have direct responsi-
bilities under international human rights law they have an important role to play
in minimising corruption. On many occasions donor organisations provide for
vast funds to recipient countries. Donor organisations should be open and
explicit about what they are giving and to whom (Tayler and Dickinson 2006:
111). They can publish information about the dates and amounts of their dis-
bursements. They can involve parties from government, civil society, the private
sector, the UN and patient organisations in monitoring the submission of pro-
posals and the use of funds (Kasper 2006: 108-109). They should ensure that
aid is used in line with good procurement guidelines. They can also try to
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enhance responsible behaviour within pharmaceutical companies (Tayler and
Dickinson 2006: 111).

Civil society groups can try to address the link between health sector corruption

and human rights in their campaigns and other actions, and they can use human
rights as a framework for relaying their message. Individual victims of health
sector corruption or interest groups could try to bring claims before national and
international courts and quasi-judicial bodies.
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The author wishes to thank Roy Poses (Clinical Associate Professor — Brown University
School of Medicine (US)), who is quoted at several points in the text. The author also
wishes to thank Dr. William D. Savedoff (Social Insight (US)), and the editors of this
publication for their valuable comments and insights. This chapter is based on the
author’s preliminary research paper written for research project carried out by the
International Council on Human Rights Policy ICHRP) on the more general relation-
ship between corruption and human rights (for the preliminary research paper see
Toebes (2007). See also more generally: International Council on Human Rights Policy
(2008). All mistakes are the responsibility of this author.

Transparency International is the global civil society organisation leading the fight
against corruption, see http://www.transparency.org. Main source consulted: Trans-
parency International (2006). See also U4 (2008) — U4 is operated by the Chr
Michelsen Institute in association with Transparency International — and the World
Bank (n.d). For a recent study see Vian (2008).

Kaufmann (2004) asserts that available data indicate that corruption more generally
poses a challenge not only to poor but also to rich nations. For an example in the
Western world see Weber (2005).

Tor a specific example on Serbia see FIDH (2005): in a survey carried out by a Serbian
NGO (‘Lingva’) 28.1 per cent of persons questioned considered health as the most
corrupt area.

As indicated by Roy Poses, see note 1.

Transparency International (n.d).

Contrary to the definition by P. Bardhan: ‘the abuse of public office for personal gain’,
which less clearly embraces the role of private behaviour. See Bardhan (1997); also
Savedoff (2007: 2), and Kaufmann and Vicente (2005).

For example, informal payments constitute 84 per cent of total health expenditure in
Azerbaijan. See for example Allin, Davaki and Mossialos (2006: 64).

See for example the World Bank (n.d.)

See the Inter-American Convention Against Corruption (1996); the OECD Conven-
tion on Combating Bribery of Foreign Public Officials (1997); the Council of Europe
Criminal Law Convention on Corruption (and Additional Protocol) (1999) and the
Civil Law Convention on Corruption (1999); the Convention drawn up on the basis of
Article K.3 (2) (c) of the Treaty on European Union, on the fight against corruption
involving officials of the European Union Communities or officials of Member States
of the European Union (1999); the Southern African Development Protocol Against
Corruption 2001; the African Union Convention on Preventing and Combating
Corruption (2002) and the UN Convention on Corruption (2003) that is discussed
below. For an overview see Carr (2006: 11).

For example, the Council of Europe Conventions contain a description of corruption
in Article 2. See Council of Europe (1999a, 1999b).

Articles 15, 16 and 21. A distinction is generally made between active bribery (offering
a bribe) and passive bribery (passive bribery). If the undue advantage is given in the
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context of international business the act is called trans-national bribery, while bribery
solely involving the private sector is addressed as bribery in the private sector. See
International Council on Human Rights Policy (2008: para 22).

For an overview of how these actors interact see Savedoff 2007: 3.

As suggested by Roy Poses, see note 1.

Right to life: inter alia, article 6 of the International Covenant on Civil and Political
Rights (ICCPR), Article 2 European Convention for the Protection of Human Rights
and Fundamental Freedoms (ECHR); principle of non-discrimination: infer alia, com-
mon Article 2 of the ICCPR and the International Covenant on Economic, Social and
Cultural Rights ICESCR), freedom of expression and the right to information: nter
alia, Articles 19 ICCPR and 10 ECHR; the right to (political) participation: wnter alia,
Article 25 ICCPR, the right to a remedy: inter alia, Articles 2(3) ICCPR and 13 ECHR.
See in particular the UN General Comments on the rights to water, education, food
and housing, CESCR (1997-2002). For an example of the use of these principles in
a national context, see Toebes (2006).

See Arts 25 ICCPR, 23(2) American Convention on Human Rights, and 13(1) African
Convention on Human and People’s Rights.

Examples include suppression of information about suicide as a side effect of ant-
depressants in children, particularly the drug Seroxat used in the UK, and heart attacks
as a side effect of rofecoxib (Vioxx), which is marketed widely in the US as a reliever of
mild to moderate pain. See the Guardian (2002) and Washington Post (2005).

As suggested by Roy Poses, see note 1.

See Articles 25 ICCPR, 23(2) American Convention on Human Rights, and 13(1)
African Convention on Human and People’s Rights. For a more elaborate analysis see
Potts (n.d.).

The right to a remedy is inter alia set forth in Arts 2(3) ICCPR and 13 ECHR. See also
Section 4. Potts mentions the following forms of remedies: restitution, compensation,
rehabilitation, and satisfaction, and guarantees of non-repetition. See Potts (n.d. 28-9).
As part of its ‘obligation to protect’ under General Comment 14, see CESCR 2000:
para 33.

A hospital pharmacy in Egypt had 46 different kinds of medicines that had expired
since 2003 and 2005, and which were still being given to the patients. See FDHRD
(2006).

As suggested by Roy Poses, see note 1.

As in the case of the Chinese manufactured adulterated drug heparin sold in the US.
See for example New York Times (2008).

As suggested by Roy Poses, see note 1. More generally see also the WHO Guidelines
for Good Clinical Practice 1995 and World Medical Assembly 1964, although these
documents do not refer explicitly to the influence exerted by drug manufacturers.

For an example concerning the Italian health care system, see Mesters (2008: 494).

As suggested by Roy Poses, see note 1. See also Savedoft (2007:4).

For an example on Kenya see Kipkoech Tanui and Nixon Ng’ang’a (2006: 112-15).
For an example on how the UK secks to supervise the pharmaceutical industry see
Department for International Development (DFID) 2005.

In this regard, reference is often made to the body of International Humanitarian
Law and to the Genocide Convention, which both contain references to the human
rights responsibilities of non-State actors.

As suggested by Roy Poses, see note 1.

This may depend on the character of the health insurance system and it may vary from
public to private health insurer. Public health insurers may be more easily obliged not
to refuse patients on the basis of their financial capabilities. In countries where there
are no affordable alternatives under the public health insurance system it may be more
urgent for private health insurance companies to accept patients irrespective of their
financial capabilities.
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34 Tor concrete examples about hospital thefts in Egypt see FDHRD (2006: 5-6).

35 Ina survey carried out by the American College of Physician Executives, 59 per cent of
physician executives consulted indicated that they were very concerned about physicians
potentially refusing to attend patients who do not have insurance. See Weber (2005: 8).

36 Last two points: as suggested by Roy Poses, see note 1.

37 Examples are the ‘Principle of social justice’, the ‘Commitment to honesty with
patients’, the ‘Commitment to maintaining appropriate relations with patients’, the
‘Commitment to a just distribution of finite resources’, and the ‘Commitment to
scientific knowledge’. See ABIM Foundation, ACP Foundation and the European
Federation of Internal Medicine (EFIM) n.d.

38 As suggested by Poses, see note 1.

39 As suggested by Poses, see note 1.

40 As suggested by Poses, see note 1.

41 For a step-by-step approach see International Council on Human Rights Policy
(2008: para 48).

42 'This paragraph also indicates that an act of discrimination constitutes a violation.

43 Tor an analysis in relation to health sector privatisation see Toebes (2006, 2008).

44 For an example see the German Federal Ministry for Economic Cooperation and
Development (2006).
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7 The child’s right to health

and the courts

Aoife Nolan

1 Introduction

The child’s right to health has started to come into its own. In addition to being
set out in a wide range of international and regional human rights instruments,
the right is included in a growing number of national constitutions. This has
resulted in it being the subject of ever-greater levels of judicial and quasi-judicial
attention. However, the extent of the protection afforded to the child’s right to
health by such bodies has by no means been uniform. While some judicial and
quasi-judicial bodies have not hesitated to address children’s right to health
and construe it in such a way as to impose extensive obligations on the state, others
have been far more reticent. This raises the question of how the approaches of
such bodies have differed — and why.

This chapter considers the way in which the child’s right to health has been
interpreted and applied by a wide range of domestic courts and international
judicial and quasi-judicial decision-making bodies." In doing so, the chapter iden-
tifies the role that has been, and may be, played by the courts in fleshing out the
substantive content of the child’s right to health.” In particular, the author focuses
on the courts’ role in delineating the state’s duty to fulfil the right to health of
children. That is, the duty of the state to adopt appropriate legislative, administra-
tive, budgetary, judicial, promotional and other measures towards the full realis-
ation of that right.” The adjudication of this state obligation arguably poses the
greatest challenge to judicial and quasi-judicial decision-making bodies, requiring
as it does the evaluation of whether the state has taken adequate positive steps
(and, frequently, has allocated sufficient resources) to facilitate the child’s right
to health. Indeed, regardless of the frequently exaggerated and inaccurate
claims about the alleged institutional incapacity of courts to deal with the positive
obligations imposed by economic and social rights," concerns about the judicial
review of state ‘inaction” and resource allocation have been central to objections
to the legal legitimacy of economic and social rights adjudication, including that
involving the right to health (see e.g. Hogan 2001: 189). It is thus fitting that this
chapter should focus on if, and how, courts have risen to the challenge of the
obligation to fulfil.

The substantive aspects of the right to health may be broken down into two
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main elements: the right to healthcare or health services (which is generally
understood as the provision of preventative, curative and rehabilitative medical
services) and the right to the underlying preconditions for health, including access
to safe and potable water, adequate supplies of safe food, access to health-related
education and information (Heyns 2000).° In this chapter, the main focus will
be on the child’s right to healthcare or health services, although the underlying
preconditions will be dealt with where relevant.

Rather than simply focusing on how the courts have construed the obligations
imposed by the child’s right to health, the author will also seek to identify trends in
the approaches adopted towards the child’s right to health by such bodies. What
perceptions of children as rights-holders and members of democratic society
underpin such approaches? How do the courts advance particular conceptions of
children and their rights through their decision-making? A key element of analys-
ing the courts’ role in relation to the child’s right to health is a consideration of
how that right has been enshrined in the different instruments, which the courts
then interpret and apply. This is necessary due to the implications that the particu-
lar formulation of a rights provision may have for the court’s treatment of such.
Furthermore, the way in which the child’s right to health is enshrined is frequently
reflective of legal or societal perceptions of children and their rights, which may
be confirmed or rejected by the court.

Before beginning my analysis, I note that international, regional and domestic
law deal extensively with the health rights of particular groups of children’ —
most notably those of children living with disabilities® or working children.” This
chapter, however, will concentrate on the right to health of the ‘child’ generally,
focusing only on the health rights of particular groups of children (for instance,
children 1in state custody) where these arise in cases under discussion in the frame-
work of the general right to health of children. Similarly, this chapter will deal
exclusively with the state’s obligation to give effect to the child’s right to health,
and will not consider the horizontal application of that right to parents, carers
or other non-state actors."’ Finally, the author will not deal with court decisions
concerning the overriding of a child’s refusal of necessary treatment'' or cases in
which a child seeks medical treatment in the face of parental opposition.'> While
such decisions undoubtedly have clear implications for multiple aspects of the
child’s right to health, including the state’s obligation to ensure that children have
opportunities to participate in decisions affecting their health,' space constraints
render an adequate discussion of them beyond the scope of this chapter.

Section 2 of this chapter centres on children as bearers of the right to health,
highlighting the implications that the perceived characteristics of childhood and
the position of children in society have had, and may have in future, on the courts’
construal of that right. Section 3 is a brief analysis of the child’s right to health
under international law. In Section 4, the author addresses the very different ways
in which the child’s right to health has been enshrined in national constitutions.
Section 5 discusses whether the accepted heightened vulnerability of children with
regard to their right to health has resulted in their being accorded priority vis-a-vis
other groups when it comes to the courts’ delineation and enforcement of that
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right. Before moving on to consider the direct treatment of the child’s right to
health by courts, Section 6 analyses courts’ approaches to the state’s duty to fulfil
the child’s right to health. Section 7 draws together the key questions addressed
in the chapter, and presents conclusions on the role of the courts in enforcing the
child’s right to health.

2 Children and the right to health

Before discussing the courts’ approach to the child’s right to health, it is necessary
to consider the child as a right-to-health-bearer in the broader context. Much
has been written with regard to whether children are or should be right-holders,
and the basis upon which such rights should be granted. The author’s aim is not
to reopen that debate.'* Rather, this chapter proceeds on the understanding that
children have been accorded legal rights to health under international, regional
and domestic law, on the basis of their status as human persons who are children,
and that these rights require implementation by the state.

The position of children in relation to the right to health differs from that of
many other groups of right-holders in several ways. The most obvious of these is
the fact that children are frequently more vulnerable to violations of their rights,
and are less able to protect themselves — or capable of taking advantage of protec-
tions that are available — than are members of other groups. Because of their
nature and condition, children have a reduced capacity to meet their health needs
by either obtaining or creating sustenance from the resources of their environment
(Wringe 1981: 135-6). Furthermore, they are less likely to have the skills necessary
to gain a stake in the health-related resources, and other resources of the com-
munity, by negotiating special rights for themselves (i.e. rights that arise from trans-
actions or relationships (Ibid)). In addition, children are often affected in a
different way from adults by violations of their right to health (Office of the High
Commissioner of Human Rights 2001). The physical and psychological effects
that children suffer as a result of violations of their right to health will generally be
greater than those experienced by adults due to their lower level of physical and
mental development." This is true both in relation to (a) the immediate impact that
violations of the right to health may have on a child’s physical and psychological
state, and (b) the long-term detrimental effects on the child’s development and
future capacity for autonomy resulting from such a violation.

The idea that children are in a particular position with regard to the right to
health as a result of the biological and socially constructed characteristics of
childhood has frequently informed, and been reflected in, the way that the child’s
right to health has been enshrined in domestic constitutions and international
human rights instruments. Perceptions of children and childhood have also often
implicitly and/or explicitly influenced how courts have interpreted and applied
such provisions. For instance, in its Advisory Opinion on the Juridical Condition of the
Child,'® the Inter-American Court of Human Rights stated that ‘education and
care for the health of children require various measures of protection and are the
key pillars to ensure enjoyment of a decent life by the children, who i view of their
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immaturity and vulnerability oflen lack adequate means to effectively defend theiwr rights’
[emphasis added]."” This statement clearly reflects a perception of children as
vulnerable, largely passive, beings who require positive intervention on their
behalf to ensure the realisation of their rights. However, the Court had previously
commented in its Advisory Opinion that

[The best-interests principle]| is based on the very dignity of the human
being, on the characteristics of children themselves, and on the need to foster their
development, making full use of their potential, as well as on the nature and scope of
the Convention on the Rights of the Child."

Here, the Court specifically justified the paternalistic best-interests principle in
terms of, amongst other things, the need to develop the child’s potential — that is,
to maximise the child’s future capacity for autonomy.

The exclusion of children from the democratic decision-making processes that
determine budgetary allocations and policies also considerably weakens their abil-
ity to ensure that their right to health is enforced. If political organs cannot be
held to account by children, they are likely to be less attentive to their rights and
interests than they would be in relation to those of other, enfranchised vulnerable
groups (for instance, the elderly). Awareness of the position of children ‘outside
democracy’ has encouraged the courts to play an active role in asserting the
child’s right to health in some cases. In one Colombian case involving the child’s
right to health, the Constitutional Court stated that, in a rights-based social state,
the political community owes preferential treatment to those who find themselves
in circumstances of clear weakness and who are impeded from participating,
under equal conditions, in the adoption of public policies that are applicable to
them." The Court held that the reason that justifies giving precedence to the
application of the ‘democratic principle’ (which provides that the elected political
organs are those responsible for tax policies and budgets) at the time of assigning
positive rights is ‘irrelevant in the case of the fundamental rights of minors’.*’
According to the Court, the democratic principle cannot oppose the claim to
essential demands of a group of the population that is unable to participate in
public debate and that, as a result, does not have its own voice in the adoption of
political decisions that affect it.

It is also worth noting the strong linkage between non-discrimination and the
child’s right to health. Like all economic and social rights, violations of the child’s
right to health are often the result of deeply-rooted systemic inequality.”’ Those
children who are most likely to suffer violations of their right to health are fre-
quently also victims of discrimination — whether on the grounds (or a combin-
ation of grounds) of disability, socio-economic status, race, ethnicity, nationality,
or other status. Furthermore, children whose right to health has been violated
may become victims of discrimination on that ground also (for instance, as a
result of stigmatic attitudes about persons living with mental illness or HIV/
AIDS).” The issue of non-discrimination has been a particular feature in right to
health cases that centre on the unequal availability of certain treatments within a
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particular country (see, for example, Ely Yamin 2003: 349). This is largely due to
the linkage between the access to such treatment and the resources that are
available to an individual or her family. It is notable that both the Committee on
Economic, Social and Cultural Rights (CESCR) and the Committee on the
Rights of the Child (ComRC) have emphasised that the state is under an immedi-
ate obligation to ensure that the child’s right to health is exercised without dis-
crimination of any kind.”

At this stage, it 1s important to establish why the child’s right to health is useful
in responding to the specific position and right-to-health-related needs of children
that are outlined above. First, the child’s right to health serves as a springboard for
children (and others) to hold government to account, whether at the domestic or
the international level. Claims based on that right serve to challenge — and offer
litigants the opportunity to recalibrate — the power relationship between children
and right-to-health duty-bearers. In addition, where children are recognised as
rights-bearers, they are promoted from merely being the object of the rights and
duties of others, and are afforded the respect and dignity associated with the status
of ‘right-holder’ (Freeman 1992). Furthermore, recognition and enforcement of
the child’s right to health by bodies such as those under consideration is a key
avenue by which children’s health-related issues may be put on the agenda of
otherwise indifferent and unresponsive law- and policy-makers. Finally, while it has
frequently been argued that the existence of economic and social rights-related
legislative entitlements renders express economic and social rights protections
unnecessary, it is important to note that such non-rights-based entitlements are
often narrowly phrased and do not afford full coverage to all aspects of economic
and social rights. In contrast, the protection afforded by the child’s right to health
is comprehensive and wide-ranging.

Having looked at the position of the child in relation to enjoyment of the right
to health and the importance of that right, it seems appropriate to turn to con-
sider how that right has been set out and interpreted at the international level.
This will provide the necessary backdrop to an analysis of how the national and
regional guarantees have been dealt with by judicial and quasi-judicial bodies.

3 The child’s right to health under international law —
a brief discussion

The most celebrated and authoritative statement of the right to health under inter-
national human rights law is Article 12 of the International Covenant on Eco-
nomic, Social and Cultural Rights (ICESCR). The steps that States must take so as
to give effect to that right include those necessary for the reduction of the stillbirth
rate and of infant mortality, and for the healthy development of the child.”* These
child-specific duties are addressed in greater detail by the Committee in General
Comment quote 14 on the Right to the Highest Attainable Standard of Health.”

The right to health in all its forms, including the child’s right to health, must
contain the interrelated and essential elements of availability, accessibility, accept-
ability and quality.” Like all rights, the child’s right to the highest attainable
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standard of health imposes three levels of duty on the state — the obligations to
respect, protect and fulfil.”’ The obligation to respect requires States to refrain
from interfering with the enjoyment of socio-economic and cultural rights.”® The
obligation to protect requires States to take measures that prevent third parties
from interfering with the enjoyment of such rights. The obligation to fulfil
involves States taking steps to facilitate individuals and communities in enjoying
the right, and, when an individual or group is unable to realise the right them-
selves, to provide that specific right.”” The first two obligations are immediate in
nature. The duty to fulfil the right to the highest attainable standard of physical
and mental health also includes duties of an immediate nature. For instance, the
immediately realisable ‘minimum core’ obligations imposed by the right. However,
the primary duty imposed by Article 12 ICESCR is one of progressive realisation,
limited by the state’s maximum available resources.™ There is also a correspond-
ing prohibition on retrogressive measures in all but very limited circumstances.

It is in the context of the Convention on the Rights of the Child (CRC),
however, that the substantive content of the right to health of the child has been
considered most fully. Like Art 12 ICESCR, Art 24 is essentially concerned with
the right to health as a right to health-related goods and services — i.e. as a
‘medicalised’ conception of health. This is in strong contrast to, for example the
‘social medicine’ focus of the World Health Organization (WHO) Constitution
(Meier and Fox 2008: 260). Numerous aspects of the right to health are dealt with
in the CRC, both implicitly in the obligation imposed on states parties by Art 6 to
ensure, to the maximum extent possible, the survival and development of the
child, and expressly in provisions such as Art 24.”' My analysis here will focus
primarily on Art 24, however. The importance of the child’s right to health in the
overall schema of children’s rights is indicated by the fact that it has been the
subject of two General Comments of the Committee on the Rights of the Child
(ComRC 2003a, 2003b).*” It has also been dealt with extensively in three other
non-health-specific General Comments.*

Art 24 has been described as ‘the most elaborate and specific provision on the
righttohealth’(Doek2001: 162).Itestablishesthat States Partiesrecognise therightof
the child to the enjoyment of the highest attainable standard of health and to
facilities for the treatment of illness and rehabilitation of health. States Parties are
obliged to strive to ensure that no child is deprived of his or her right of access to
healthcare services. The obligation to ensure full implementation of this right
includes taking measures to reduce infant and child mortality; to ensure the provi-
sion of the necessary medical assistance and healthcare to all children, with
emphasis on the development of primary healthcare; to combat disease and mal-
nutrition, including within the framework of primary healthcare;* to ensure
appropriate pre-natal and post-natal healthcare to mothers; and to develop pre-
ventive healthcare, guidance for parents and family planning education and
services. Art 24(3) imposes a duty on States Parties to ‘take all effective and
appropriate measures with a view to abolishing traditional practices prejudicial to
the health of children’. Art 24 emphasises the role of international cooperation
in relation to the child’s right to health, enjoining States Parties to promote and
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encourage such cooperation with a view to progressively realising the right.
Although aspects of the child’s right to health are also dealt with in a range of
other CRC provisions, my analysis here will focus primarily on Art 24.

Art 4 of the CRC states that, with regard to the economic, social and cultural
rights contained in the instrument, States Parties shall undertake such measures
‘to the maximum extent of their available resources’ and, where needed, within
the framework of international co-operation. This is reflected in the language
used in the provisions themselves. In addition, Art 24 explicitly refers to the
obligations of states ‘to pursue full implementation’ of this right. In General
Comment No. 5 on General Measures of Implementation for the Convention
on the Rights of the Child, the Committee on the Rights of the Child states
that ‘[tJhe second sentence of Article 4 reflects a realistic acceptance that lack
of resources — financial and other resources — may hamper the full implementa-
tion of economic, social and cultural rights in some States’, and that this intro-
duces the concept of the ‘progressive implementation’ of such rights (ComRC
2003c: para 8).”

The Committee has also made it clear that the obligation on states to imple-
ment protection ‘to the maximum extent of their available resources’ requires
states to demonstrate that they have done so and, where necessary, have sought
international cooperation.” Whatever their economic circumstances, states are
required to take all possible measures towards the realisation of the rights of the
child, with particular regard to the most disadvantaged groups.” The Committee
has highlighted the similarity of its approach to the Interpretation of Art 4 CRC
to that of the CESCR in relation to the issue of maximum available resources
under ICESCR.

The Committee on the Rights of the Child has strongly emphasised the linkage
between the right to survival and development set out in Art 6 of the CRC and
the economic and social rights set out in that instrument.” The close linkage
between Arts 6 and 24 is demonstrated in the Committee’s General guidelines for
the Form and Content of Periodic Reports.” In the section of the guidelines on
‘basic health and welfare’, the Committee asks states to provide relevant informa-
tion in respect of both Arts 6 and 24 (ComRC 2005a: para 31).

Like all rights set out in the CRC, the child’s right to health must be interpreted
in the light of the general principles of the Convention: the duty of non-
discrimination (Art 2), the best interests of the child [Art 3(1)], the child’s right to
life, survival and development (Art 6) and the child’s right to express her/his views
freely in all matters affecting her/him (Art 12). The Committee has incorporated
these principles into its interpretation of Art 24 and the other health-related
provisions of the CRC. For instance, the Committee has emphasised that all
decision-making concerning a child’s health and actions undertaken in relation
to health services must take account of the best-interests principle.*

The key focus of this chapter is the role played by domestic courts and other
judicial and quasi-judicial decision-making bodies in relation to the interpretation
and application of the child’s right to health. Clearly, the role played by such
bodies is contingent on their ability to address and take account of the child’s
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right to health in their decision-making — whether in the framework of abstract
judicial review or in adjudication based on concrete situations. It is regrettable
that the Committee does not, as yet, have an associated complaints mechanism,
which would enable rights victims to bring complaints before that body. In add-
ition, the relatively recent adoption of the Optional Protocol to the ICESCR
means that the CESCR has not yet had an opportunity to hear any complaints
brought under that Protocol. This has limited those Committees’ ability to flesh
out the child’s right to health in the context of the real-life experiences of chil-
dren. It has not, however, prevented them from highlighting the need for the
provision of domestic legal remedies for violations of the rights set out in the
instruments they monitor. For instance, in its General Comment No. 5, the Com-
mittee on the Rights of the Child states that economic, social and cultural rights,
as well as civil and political rights, must be regarded as justiciable.”" In addition,
the CESCR has stated that courts should take account of Covenant rights where
this is necessary to ensure that the State’s conduct is consistent with its Covenant
obligations: ‘[n]eglect by the courts of this responsibility is incompatible with the
principle of the rule of law, which must always be taken to include respect for
international human rights obligations’.*” Crucially, for the purposes of this chap-
ter, when a court is faced with a choice between an interpretation of domestic law
that would place the State in breach of the Covenant and one that would enable
the State to comply with the Covenant, international law requires the choice of
the latter.”

4 The child’s right to health under national
constitutions

In addition to being set out in the international and regional human-rights
instruments set out above, the child’s right to health has been included in a large
number of national constitutions. This is consistent with the significant evidence
of a growing tendency towards the express delineation of children’s rights in
constitutions (for more, see Tobin 2005), including the right to health. This is
undoubtedly attributable to the influence of the CRC and the growing awareness
of children’s rights at the domestic level that has followed that instrument’s
entry into force. In addition, there is a growing tendency towards the constitu-
tionalisation (and judicial recognition and enforcement) of jusiticiable economic
and social rights at both the national and international levels. A survey of 86
national constitutions reveals that 18 explicitly enshrine the child’s right to health
or healthcare services or aspects thereof." In some, the child’s right to health is
located under the umbrella of the general right to health provision.* In others,
it forms part of the children’s rights guarantee. In a number of constitutions, it
is arguably covered in both.*® While some provisions outlining the child’s right
to health are judicially enforceable, others are not, due to, for example, being
included in the constitution as a directive principle of social policy.” Where the
child’s right to health is included as a justiciable provision in the constitutional
framework, there is far greater scope for judicial protection of that right. However,
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even where such a right is not justiciable, it still establishes a policy imperative for
the legislative and administrative action and exhibits a national commitment to
the right to health (Kinney 2004: 301).

Some constitutions explicitly refer to the ‘right’ of the child to healthcare, while
others adopt the approach of delineating the state’s duties in such a way as to
make it clear that they correspond to a right inhering to the child.* A number of
constitutional provisions are phrased in terms of a prohibition on interference
with the enjoyment of the right to health. For instance, Art 48 of the 1993
Cambodian constitution directs the state to ‘protect children from acts that
are injurious to their . . . health, and welfare’."” Another constitutional provision
that is similar in approach, but which reflects a particular concern with how
interference with the child’s right to health might arise, is Art 34(3) of the Ugandan
Constitution (1995): ‘No child shall be deprived by any person of medical
treatment . . . by reason of religious or other beliefs’. Both of these provisions are
primarily concerned with the obligations of the state to respect and protect child-
ren’s rights. Other constitutions, however, clearly envisage the state moving
beyond a preventive or protective role to take steps towards the full realisation
of the child’s right to health. An example of such an approach was Art 49 of the
1998 Ecuadorian Constitution, which stated, amongst other things, that the state
will ‘ensure and guarantee’ the child’s right to comprehensive health — language
that suggests strongly that the state must move beyond merely preventing interfer-
ence with the enjoyment of that right.”

A large number of the constitutions surveyed contain provisions that refer or
relate to the child’s right to special measures of protection or assistance or the
child’s right to development (whether physical, mental, cultural, spiritual or other),
which could be interpreted to encompass some elements of the right to health.
In fact, a number of ‘protection/development’ provisions explicitly require the
state to take measures related to the child’s right to health.”’ The argument that
the child’s right to health should be afforded protection by such ‘general protec-
tion’ provisions is particularly strong where the right to health of ‘everyone’ is
enshrined elsewhere in the constitution.’® For instance, Art 37 of the Constitution
of Suriname (1987) provides that ‘[y]oung people shall enjoy special protection
for the enjoyment of economic, social and cultural rights among which are:
a. Access to education, culture and work; b. Vocational schooling; c. Physical
training, sports and recreation’, while the right to health of ‘everyone’ is set
out in the preceding Art 36. It would seem surprising if one were able to argue
successfully that the right to health was not included in the ‘economic, social
and cultural’ rights referred to in Art 37.°* A significant number of other constitu-
tions include an obligation on the state to protect minors from hazardous
working conditions.” It is notable, however, that many ‘special protection’ consti-
tutional provisions are premised on the notion of children as passive objects in
need of special protection rather than as active subjects of rights (Tobin 2005:
105-110).

There are a couple of additional points to be made regarding how constitutions
afford protection to children’s rights, which reflect particular attitudes towards
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children and their rights. First, child-rights-related issues, including the right to
health, are often dealt with in the context of constitutional provisions focusing on
the rights of a number of vulnerable groups such as older persons.” Similarly,
the linkage that is frequently made between childhood and maternity, or children
and mothers, in constitutional provisions is also evident in the context of the right
to health.”

Inevitably, constitutional articles on the child’s right to health vary in
terms of prescriptiveness and detail. Having stated in Art 44 that the right to
health is a basic right of children, Art 50 of the Colombian Constitution
(which forms part of a series of detailed provisions related to the right to health)
provides that:

any child under a year old who may not be covered by any type of protection
or social security will be entitled to receive free care in all health institutions
that receive state subsidies.

In contrast, Art 22(2) of the Nepalese Final Interim Constitution (2007) consists
simply of the broad statement that ‘every child shall have the right to . .. basic
health’, with no additional information on how that right is to be realised. Art
16(2) of that instrument adds little information, merely stating that ‘every citizen
shall have the right to get basic health service free of cost from the State as
provided for in the law’.

The right to health of the child has also been recognised indirectly within
domestic constitutional frameworks that do not deal explicitly with the right to
health and/or children’s rights by means of explicit constitutional recognition
that particular international human rights treaties ratified by the relevant state
form part of and/or take precedence over domestic law.”” One recent example is
Art 22 of the Republic of Kosovo constitution (2008), which provides that the
CRC is directly applicable in Kosovo and, in the case of conflict, has priority over
provisions of laws and other acts of public institutions. Under a number of
Latin American regimes, instruments enshrining the child’s right to health are
accorded constitutional priority and the rights enshrined therein form part of the
constitutional rights framework (frequently referred to as ‘hierarchy’ (Courtis
2008a: 165)).”* This domestic reliance upon international standards that form
part of the constitutional hierarchy has been a particular feature of the Argentine
and Colombian cases on the child’s right to health, which we will consider in
more detail below. A slightly different approach is evidenced in Section 18 of the
Timor-Leste Constitution (2002), which provides that ‘children shall enjoy all
rights that are universally recognised, as well as all those that are enshrined in
international conventions commonly ratified or approved by the State’.’” One
such convention is the CRC.

This section has discussed the different ways in which the child’s right to health
has been enshrined both at the international and the domestic levels, as well as the
perceptions of children that underpin those protections. My analysis will now
turn to how such standards have been applied by the courts.
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5 The child’s right to health: imposing an additional
claim to protection and creating priority?

We have already spoken of the child’s particular vulnerability wis-a-vis other
right-holders when it comes to violations of their right to health and, indeed, of
any of their rights. This vulnerability or particular disadvantage of children in
relation to the right to health has been reflected in the way that the child’s right
to health has been enshrined in some domestic and international instruments.
The best-known example is Section 28(1)(c) of the South African Constitution.
While the right of ‘everyone’ to have access to healthcare set out in Section 27(1)
is expressly qualified by available resources and a duty of progressive (rather
than immediate) realisation, the right of children to basic healthcare services is
not.” This latter right prima facie imposes a direct and immediate obligation
upon the State to meet the economic and social rights needs of those groups,
although, as we will see in section 6, this is not how the court has treated Section
28(1)(c) in practice. In contrast, Art 49 of the Colombian Constitution, which
deals with the right to health, is generally considered progressive in nature, except
when there is a nexus with a ‘fundamental right’ — i.e. a civil and political right
(Sepulveda 2008: 147). However, according to the Colombian Constitutional
Court, ‘the right to health held by children, as opposed to that of other people . . .
was established in the constitution as fundamental’.”’ The child’s right to health
thus imposes a more stringent obligation on the state than the health rights of
others do.”

An awareness of the particular situation of children with regard to the right to
health is also demonstrated in the decision-making of regional human rights
bodies. The European Committee of Social Rights’ decision in International
Federation of Human Rights Leagues (FIDH) v. France® centred on Arts 13 and 17 of
the Revised Social Charter. Art 13 guarantees access to social and medical
assistance and care to those without adequate resources. Art 17, which provides
for the right of children and young persons to social, legal and economic protec-
tion, requires the State to take measures to ensure that children have the care
and the assistance they need, including medical care and assistance.* Here, FIDH
claimed that France had violated Art 13 by ending the exemption of illegal
immigrants with very low incomes from charges for medical and hospital treat-
ment. FIDH also submitted that a 2002 Legislative Reform restricting access to
medical services for children of illegal immigrants violated Art 17. Such children
had to wait three months to qualify for medical assistance, and were only
accorded assistance in ‘situations that involve an immediate threat to life’.

The Committee found no violation of Art 13, however, since illegal immigrants
could access some forms of medical assistance after three months of residence,
while all foreign nationals could at any time obtain treatment for ‘emergencies
and life-threatening conditions’. This finding was reached despite evidence of
significant problems with the implementation of the legislation. The Committee
found a violation of Art 17, however, even though children had similar access to
healthcare as adults. In doing so, the Committee referred to the various provisions
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under the Revised Social Charter that guarantee the child’s right to protection in
different contexts. The Committee emphasised that Art 17 was inspired by the
CRC, and that it protects in a general manner the right of children and young
persons to care and assistance, and highlighted that the French legal framework
did not ensure such care and assistance.” In doing so, the Committee recognised
the additional claim to protection that children have on the basis of their status
as children.

There is thus evidence from international and domestic experiences that
both the drafters of human rights instruments/constitutions and courts will be
prepared to impose stricter obligations on states in relation to the child’s right
to health than they will in relation to the health rights of others. In addition,
there have been a number of instances of constitutions and courts holding that
the child’s right to health must take priority over those of others. Art 44 of the
Colombian Constitution explicitly states that ‘the rights of children have priority
over the rights of others’,” while the Argentine Supreme Court has stated —
in a child right-to-health case — that where the best interest of the child is at stake,
‘this interest shall be protected beyond other considerations by all branches of
government’.®” In Brazil, both national superior courts have made clear the abso-
lute priority enjoyed by children and adolescents in terms of the exercise of the
right to health, with the Superior Court of Justice stating in one case that:

The constitutional right to the absolute priority of children and adolescents
in the exercise of the right to health is established by constitutional norm. . . .
To submit a child or adolescent in a waiting list in order to attend others is
the same as to legalise the most violent aggression of the principle of equality,
essential in a democratic society provided by the Constitution, putting also
into risk the clause in defence of human dignity.*®

In contrast, where constitutions or instruments do not explicitly include a provi-
sion on the child’s right to health, but strongly entrench the rights of parents or
the family, there is a risk that the child’s right to health will be subordinated to the
rights of others. This has been the case in Ireland, where the Constitution pro-
vides very limited protection to children’s rights but contains strident statements
in relation to ‘parental’ and ‘family’ rights and duties.”” This contrasts sharply
with the approach of the CRC. Admittedly, that instrument regards the family ‘as
the fundamental group of society and the natural environment for the growth
and well-being of . . . children’,”” recognises the ‘rights and duties’ of the ‘parents,
legal guardians, or other individuals legally responsible for’ the child,”" and
acknowledges ‘the primary responsibility’ of parents and legal guardians ‘for the
upbringing and development of the child’.” However, unlike the Irish Constitution,
it sets out a wide range of rights for children, and makes it clear that the best
interests of the child are to be accorded priority (if not absolute priority) in all
actions concerning them.”
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6 The interpretation of the duty to fulfil the child’s
right to health by courts

In this section, I will focus on a number of the ways in which courts have inter-
preted and applied the duty to fulfil the child’s right to health. As stated above, the
duty to fulfil the right to health includes the state’s duty to ‘progressively realise’
the right, in particular by devoting ‘maximum available resources’ to the fulfil-
ment of the child’s right to health.” It also encompasses a number of immediate
obligations. The question arises as to how courts rise to the challenge of enforcing
both the progressive and immediate obligations positive obligations imposed by
the right to health.

In addressing this question, I will discuss how courts from three different
jurisdictions — Argentina, Colombia and South Africa — have grappled with these
issues. I will begin by looking at the state’s duty to progressively realise the child’s
right to health to the maximum extent of its available resources. I will then turn
to the immediate obligations imposed by the child’s right to health, which give
rise to a directly enforceable claim against the state.

6.1 Judicial enforcement of the duty of progressive
realisation — a tale of two jurisdictions

The most celebrated judicial decision on the duty to progressively realise the
child’s right to health is that of the South African Constitutional Court in the case
of Minister of Health v. Treatment Action Campaign (No. 2).” In its constitutional claim,
the Treatment Action Campaign (TAC) argued that the state’s continued failure
and refusal to make Nevirapine (NVP) generally available in the public sector in
accordance with the decision of the relevant health professional as to the best
interests of his or her patient, as well as its continued failure and refusal to plan
and implement a nation-wide comprehensive programme to prevent mother-to-
child transmission (MTCT) of HIV was unconstitutional. It was unconstitutional
because, amongst other things: (a) it violated the constitutional right of women and
their babies to have access to healthcare services, including reproductive health-
care under Section 27; (b) it constituted a failure to take reasonable measures to
achieve progressive realisation of the right of access to healthcare services, includ-
ing reproductive healthcare set out in Section 27(2);® and (c) it was in breach of
the right of the babies’ concerned to basic healthcare services under Section 28.
The Constitutional Court’s judgment primarily focused on whether the state
had taken reasonable measures in terms of Section 27(2). Quoting the dicta in the
earlier case of Groothoom — that a programme that excludes a significant segment
of society cannot be said to be reasonable’” — the Court pointed out that, to the
extent that Government limited the supply of NVP to its research sites, it was the
poor outside the catchment areas of these sites who could not afford to pay for
services that would suffer.” The Court held that the Government’s policy consti-
tuted a breach of the state’s obligation under Section 27(2) read with Section
27(1), in so far as it confined the use of NVP to the pilot sites, and excluded those
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who could reasonably have been included (i.e. those outside the catchment sites
who could not afford to pay for services (van Wyk 2003: 404)).”” Declaring that
Section 27 of the Constitution required the Government to devise and implement,
within its available resources, a comprehensive and coordinated programme to
realise progressively the rights of pregnant women and their newborn children to
have access to health services, the Court made a number of far-reaching orders
directed at ensuring the State took the steps necessary to progressively realise the
child’s right to health. The TAC decision is thus a notable example of a domestic
tribunal employing its own constitutional test in adjudicating whether the state
had taken adequate steps to progressively realise the child’s right to health.

Another example of a domestic court dealing with the progressive realisation
of the child’s right to health is the Argentinean case of Campoddnico de Beviacqua,
Ana Carina c. Ministerio de Salud y Banco de Drogas Neopldcias.* This decision centred
on the right to health of a child who had been born with a serious disability in his
marrow, which reduced his immunological defences. The medicine necessary for
the child’s treatment was initially provided by the State. Later, however, the child’s
mother was informed that state delivery would be interrupted, with the State
claiming that it had only ever provided the medicine on ‘humanitarian’ grounds
(rather than on the basis of a legal duty). The mother of the child brought an amparo
action,” seeking to prevent the interruption of delivery on the basis that such
State action would deprive her child of his rights to life and health guaranteed
by the national constitution and under international human rights treaties.”” This
action was based on a threatened violation by the State of its duty to respect (that
1s, not to interfere with) the child’s enjoyment of his right to health. However, the
Argentine Supreme Court’s judgment focused extensively on the obligation of
the State to take steps to fulfil the child’s right to health by provision of treatment.

The Supreme Court found in favour of the complainant, upholding the judg-
ment of a lower court prohibiting the interruption of the delivery of the necessary
medicine. Having strongly emphasised the link between the right to life and the
right to health (going so far as to state that the right to health was ‘within’ the right
to life), the Supreme Court referred to previous judgments in which it had high-
lighted the urgent obligation of the public authorities to guarantee the right to
health through the taking of positive actions — without prejudice to the obligations
of other bodies.”

The Court relied heavily on provisions of the international treaties that form
part of the Argentine constitutional hierarchy, particularly the ICESCR and the
CRC.*" According to Art 75(22) of the Argentinian Constitution, these treaties
‘have constitutional hierarchy . . . and are to be understood as complementing the
rights and guarantees recognised [in the Constitution]’. The Court emphasised
that the measures that must be adopted in order to guarantee the right to health,
include the development of a plan to reduce child mortality, to guarantee the
healthy development of children, and to provide them with assistance and med-
ical services in case of illness.”” The Court referred to the obligation of states
parties under Art 2(1) ICESCR to progressively achieve the full realisation of the
rights set out in the Covenant to the maximum of their available resources, as well
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as stating that the government was obliged to ‘immediately’ take appropriate
measures, in conformity with its constitution and law,*® to ensure that the com-
petent authorities of the federal State comply with the provisions of that Treaty.”’
The Court highlighted that the CRC includes the obligation of the state to
encourage and guarantee the effective access of children with physical and mental
disabilities to health services and rehabilitation.” It also obliges the state to ensure
that such children are not deprived of those services, and to achieve full realis-
ation of the right to benefit from social security, for which account must be taken
of national legislation, resources and the situation of each child and the persons
responsible for his maintenance.”

Both the TAC case and the Beviacqua case are excellent examples of the courts
outlining what steps must be taken to progressively realise the child’s right to
health. In addition, Beviacqua makes it clear that the child may have a directly
enforceable immediate claim against the state for violations of its right to health.
The Argentinean Supreme Court was thus prepared to give effect to both the
immediate and progressive obligations imposed by the child’s right to health. As
Section 6.2 demonstrates, such an approach has not been uniformly adopted by
other courts.

6.2 Children’s immediately enforceable claims —judicial
rejection vs. judicial recognition

Commentators differ strongly on whether economic and social rights-holders
should be provided with immediately enforceable individual claims against the
state. This has been a particular issue in the context of the provision of essential
healthcare services for children. On the one hand, it is arguable that the provision
of such a direct entitlement ensures that economic and social rights are substan-
tive (in terms of providing a specific economic and social rights-related good or
service to children) and not merely procedural in nature. If a child is not entitled
to directly claim health goods and services, then her right to health arguably
runs the risk of being essentially meaningless (or valueless) to her, due to its lack
of concrete content and its inability to result in the actual satisfaction of the
child’s material need.”” On the other hand, it might be argued that direct entitle-
ment risks a flood of litigation, resulting in those children that do not sue being
disadvantaged as a result of the State having to put a disproportionate amount
of its resources towards meeting claims.” Below, I will focus on the approach
of two courts that have both been active in enforcing the child’s right to health,
but which have adopted very different approaches to the question of whether
or not the child’s right to health gives rise to an immediate entitlement against
the State.

The South African Constitutional Court’s response to the question of whether
the right to health furnishes children with an immediately enforceable claim
against the state has been an emphatic ‘no’. The child rights provision of the
South African Constitution, Section 28(1)(c), has received much attention (see, for
example, Friedman and Pantazis 2006: 47-6-47-14). Section 28(1)(c) provides
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that every child has the right to basic nutrition, shelter, basic healthcare services
and social services. The lack of qualification in terms of any reference to ‘progres-
sive realisation’ or ‘maximum available resources’ in Section 28(1)(c) (in contrast
to other economic and social rights guarantees under the Constitution) meant that
many commentators initially concluded that the rights in that provision imposed
an immediate obligation on the State to fulfil them, thereby providing children
with a direct immediate entitlement against the state (see, for example De Vos
(1997: 87-8) and Viljoen (2002: 203—4)).

This is not, however, the interpretation that has been adopted by the South
African Constitutional Court. In Groothoom (which focused on the right child’s
to shelter and the right of ‘everyone’ to have access to adequate housing under
Sections 28(1)(c) and 26, respectively) the Court held, amongst other things, that
Section 28(1)(c) does not create any primary State obligation to provide shelter
on demand to parents and their children if the children are being cared for by
their parents or families. According to the Court, it follows from Section 28(1)(b)
(which enshrines the right of the child to family care or parental care, or to
appropriate alternative care if the child is removed from the family environment)
that the Constitution considers that a child has the right to parental or family
care in the first place. The child has the right to appropriate alternative care only
where the former is lacking,

Following an outcry from children’s rights activists post-Groothoom, the Consti-
tutional Court used its judgment in the 7AC case to clarify [or, arguably, correct
(Budlender 2002)] its stance on Section 28(1)(c). The TAC case concerned children
born in public institutions to mothers who ‘were for the most part indigent and
unable to gain access to private medical treatment which is beyond their means.
They and their children are in the main dependent upon the State to make health-
care services available to them’.”” The Court emphasised that the Constitutional
Court in Groothoom had made it clear that its construal of Section 28(1)(c) did not
mean that the State incurs 7o obligation in relation to children who are being cared
for by their parents or families. However, the Court adhered to its reasoning in
Grootboom and did not conclude that the children had a direct individual entitle-
ment to healthcare services in circumstances where their parents could not afford
those services (Liebenberg 2004: 4-5). Instead the Court relied on the right of
children to basic healthcare services in Section 28 to support its finding that
the Government’s policy was ‘unreasonable’ in terms of Section 27 because the
policy excluded and harmed a particularly vulnerable group (Ibid).

In the same case, the Court rejected the argument of Amici (the Institute for
Democracy in South Africa and the Community Law Centre) that the individual
constitutional rights created by Sections 27(1)(a) and 28(1)(c), and enforceable
against the state under Section 7(2), include a right of access to a minimum core
of healthcare services comprising the minimum necessary for dignified human
existence. The Court referred to Groothoom in which it treated the notion of a
minimum core as possibly being relevant to reasonableness under Section 26(2),
but not as a self-standing right conferred on everyone under Section 26(1). In the
Court’s view in 7AC, it would be impossible to give everyone access even to a
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‘core’ service immediately — all that is possible, and that can be expected of the
state, 1s that it acts reasonably to provide access to the socio-economic rights
identified in Sections 26 and 27 on a progressive basis.”” The Constitutional Court
emphasised the limited institutional capacity of the courts to make the factual and
political enquiries necessary in order to determine what a minimum core standard
should be, to decide how public revenues should be spent™ and to adjudicate upon
issues where court orders could have multiple social and economic consequences
for the community.”

The TAC decision is an example of a court displaying reluctance to require the
State to do more than to achieve the progressive realisation of the child’s right
to health within that State’s maximum resources. Indeed, in doing so, the Court
arguably ignored the text and purpose underlying the particular constitutional
provision setting out the child’s right to health at issue in the case. Despite this,
the judgment of the Court in 74C did lead to a significant rise in the level of
access to health services for pregnant women living with HIV/AIDS and their
newborn infants due to the increase in facilities (see, for example, Shung-King
et al. 2004: 145).%

The approach of the South African Court contrasts with that of the Colombian
Constitutional Court, which has held that the child’s constitutional right to health
imposes a directly enforceable immediate obligation on the state. The most sig-
nificant decision of the court on this issue is that of SU-225/98.” This was an
action brought by the parents of 418 children living in a severely disadvantaged
area of Bogota against the national and district health authorities. The parents
claimed that their children were in a high-risk situation due to the particular living
conditions experienced by residents of the area, and that they were unable to meet
the cost of the vaccines. The parents alleged that by failing to provide their children
with a vaccine to prevent meningitis free of charge, the defendants had violated
the children’s constitutional rights to life (Art 11), health (Arts 44 and 49) and
social security (Art 48).

In SU-225/98, the court made it clear that the rights in Art 44 (including the
right to health) have an essential content of immediate application that limits the
discretion of the political organs and that rely on a reinforced judicial mechanism
for their protection (the tutela action). This is consistent with previous jurisprudence
of the court on the constitutional doctrine of the ‘minimo vital’ (minimum condi-
tions for a dignified life), in which the court has indicated that the flagrant viola-
tion of a human right that compromises the very existence of a person in a radical
way obliges the judge to mobilise the positive action of the state.

The court concluded, however, that only the essential content of the right can
be directly applied by the judge, while it is the legislature which must define the
full scope of the right. The court found that the deficient cover of the vaccination
service constituted a flagrant violation of the right child’s right to health because it
exposed them to the risk of contracting a lethal illness and dire consequences.
Crucially, it also held that the State’s abstention from acting in this case violated
the constitutional mandate to eradicate marginalisation and discrimination. It
thus emphasised the relationship between the enjoyment of health services and



152 Global Health and Human Rights

equality. The court confirmed the order of a lower court requiring the relevant
state entities to establish a free infant vaccination programme for the poor.

The Colombian court has gone on to find that the right to health of the child
is subject to immediate application (in the sense of giving rise to immediate
obligations) in cases involving the right to treatment of children with disabilities”
and the right of children to treatment overseas when the necessary treatment is
unavailable in Colombia.”

7 Conclusions

Having considered a range of different case-law from international, regional and
domestic courts and judicial and quasi-judicial bodies, it is possible to draw some
conclusions about the factors that affect the ability of courts to play an extensive
role in fleshing out the substantive content of the right to health.

The first key factor relates to the existence of a justiciable right-to-health provi-
sion within the legal framework that the judicial or quasi-judicial body is respon-
sible for enforcing. Thus, for example, the European Court of Human Rights,
whose key instrument does not contain a provision providing for an explicit right
to health, has played an extremely limited role in fleshing out the right to health —
of children or otherwise.'” In contrast, the jurisprudence of the Inter-American
court is a very positive example of the way in which the child’s right to health has
been afforded protection indirectly via the judicial application of other, civil and
political, rights."”" In doing so, however, the Court has explicitly cited ESR-related
concerns and legal standards where interpreting civil and political rights.
Unsurprisingly, courts at the national level have played the strongest role where
they are empowered to apply and enforce justiciable constitutional provisions
expressly setting out the child’s right to health. This is due to the fact that where
such rights and duties are set out in the constitution, debate moves fairly rapidly
beyond the issue of whether it is legitimate for the courts to apply and enforce the
child’s right to health (in terms of the separation of powers and the ‘counter-
majoritarian’ objection) to the question of defining the specific content of the
duties imposed on the state by such a right."”” This is demonstrated by the
approaches adopted by courts in countries such as South Africa, Colombia, Brazil
and Argentina, where the child’s right to health is clearly established as a justi-
ciable right in the constitutional framework. In those jurisdictions where the exist-
ence of such a constitutional rights is undisputed, judicial analysis centres on
how — rather than if — such a right should be enforced. That is not to suggest that
courts completely disregard issues of the separation of powers or the question of
counter-majoritarianism where they are dealing with constitutional provisions
specifically outlining the child’s right to health. For instance, in the 7AC case, the
Constitutional Court explicitly addressed and refuted state lawyers’ claims that
courts cannot make orders that have the effect of requiring the executive to
pursue a particular policy.'” Indeed, courts cannot afford to do so if their
decisions are to be authoritative and they are to maintain their institutional legit-
imacy in the eyes of society and the other branches of government (or, in the case
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of international bodies, in the eyes of States Parties and the international com-
munity). However, the existence of explicit constitutional provisions on the child’s
right to health shifts the debate from ‘does/should such a constitutional right
exist?” to ‘what is the precise scope of that right and of the duties it imposes?’.

The role played by international law is also extremely important in terms of
determining how, and to what extent, judicial and quasi-judicial decision-making
bodies interpret and apply the child’s right to health. Where international law
standards on the child’s right to health form part of the constitutional framework
of a particular country (for example, Colombia and Argentina) or can be referred
to directly by regional decision-making bodies in their consideration of the child’s
right to health (for instance, the Inter-American Court of Human Rights),'"* this
will generally lead to the courts affording more expansive protection to that right.
That said, reference to international law standards by domestic courts does not
mean that courts will inevitably follow those standards in their interpretation of
domestic standards.'”

The role played by a particular decision-making body also depends on the
institutional capacity of that body. The most detailed justiciable provision on
the child’s right to health under regional human rights law is set out in Art 14
of the African Charter on the Rights and Welfare of the Child. This article
provides that every child ‘shall have the right to enjoy the best attainable state of
physical, mental and spiritual health’ and outlines in detail the steps that states
parties must undertake in order to ensure full implementation of this right. The
provision potentially provides the African Committee on the Rights and Welfare
of the Child (the body responsible for monitoring the implementation of the
Children’s Charter) and the African Court of Human and Peoples’ Rights (which
has competence to interpret and apply the Children’s Charter)'” with an excel-
lent opportunity to flesh out the child’s right to health in the context of specific fact
situations. However, despite its establishment nine years ago, the African Commit-
tee has yet to make any decisions on any individual complaints involving the right
to health. As a result, it is unclear whether, for example, the obligations set out in
Art 14 are immediate in nature or whether, instead, that provision is only con-
cerned with the progressive realisation of the child’s right to health. In Purohit and
Moore v. The Gambia,"” a case involving the right to health of mental health patients
in state health facilities, the African Commission on Human and Peoples’ Rights
considered the obligation imposed on States by Art 16 (the right to enjoy the best
attainable state of physical and mental health) of the African Charter on Human
and Peoples’ Rights. Textually, Art 16 is unqualified by any reference to ‘progres-
sive realisation’ or ‘maximum available resources’. However, the Commission read
into Art 16 the obligation on States Parties, ‘to take concrete and targeted steps,
while taking full advantage of their available resources, to ensure that the right to
health is fully realised in all its aspects without discrimination of any kind’. In
doing so, the Committee made it clear that Art 16 primarily imposes a duty of
progressive, rather than immediate, realisation. It remains to be seen whether the
African Committee on the Rights and Welfare of the Child or the African Court
will adopt a similar approach in relation to Art 14 of the Children’s Charter.
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It is clear from the experiences outlined in this article that the courts have
an important role to play in the delineation and application of the child’s right
to health. However, it is important to note that the cases highlighted above —
and the author herself — do not suggest that the application of the right to
health by judicial or quasi-judicial bodies can provide a panacea to all right to
health violations suffered by children. Such violations are frequently linked to
multifaceted and deeply entrenched social determinants and issues such as
poverty and systemic societal inequality. Remedying such problems — and the
rights violations caused by them — will require action from a wide range of
governmental and (ever more frequently) non-state actors such as inter-
governmental organisations and international financial institutions. Leaving
aside both the generally reactive role of the bodies under consideration here as
well as the issues that may arise as a result of the lack of binding force in some
of those bodies’ decisions, there are undoubtedly other actors that are insti-
tutionally better equipped and located to give effect to the child’s right to
health. This does not mean, however, that the courts cannot make a significant
contribution to the enforcement of the child’s right to health. This author
agrees with Forman’s statement (made in relation to the South African right-to-
health jurisprudence) that courts can ‘play an important role in enabling dis-
crete instances of access to healthcare services, and in remedying gross policy
defects that may have very broad impacts on health and healthcare access’
(Forman 2005: 721).

In conclusion, it is important to note a future development that will have a
considerable impact on the interpretation and application of the child’s right to
health at the international law level. On 10 December 2008, the General
Assembly adopted the Optional Protocol to the International Covenant on Eco-
nomic, Social and Cultural Rights. This Optional Protocol will enable individual
communications to be brought before the CESCR for violations of the child’s
right to health. This is very likely to result in a more detailed understanding of the
child’s right to health under Art 12(1), and the jurisprudence of the ComESCR
will almost certainly influence the approach of regional and domestic courts in
the context of economic and social rights. Similarly, the growing momentum
around the establishment of a complaints mechanism to the ComRC bodes well
for the evolution of more developed international jurisprudence on the child’s
right to health.'” Tt is thus clear that the discussion about the child’s right to
health and the courts is only really beginning.

Notes

1 Due to space constraints, the chapter will not address the efficacy of such bodies’
adjudication of the child’s right to health in terms of the concrete impact that such
activity has on either the actual enjoyment of that right by the individual child
claimants or by children more generally. There is only currently limited (and case-
specific) empirical evidence available on the impact of litigation and adjudication on
the realisation of the child’s right to health. For a useful example of an attempt to
measure how many (and which) people benefit from economic and social rights
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litigation and adjudication, including right to health litigation, at the domestic level in
various jurisdictions, see Brinks and Gauri (2008: 324-42).

Admittedly, the statements and findings of quasi-judicial bodies such as UN-treaty
monitoring bodies and some regional human rights monitoring bodies (for instance,
the European Committee of Social Rights and the African Commission on Human
and People’s Rights) do not have the binding legal force of the decisions of domestic
and other regional and international judicial bodies. It is, however, crucial to take the
decisions of such bodies into account. This is due to the important role played by
them in terms of both defining the child’s right to health and in outlining how that
right should be given effect to. For the sake of fluency, all of these bodies will be
referred to as ‘courts’ throughout this piece.

CESCR (2000 para 33). See section 3 below for a discussion of the duty to ‘fulfil’.

For a discussion, and refutation, of claims about the alleged institutional shortcom-
ings of courts in dealing with socio-economic rights, see Nolan et al. (2007:
Section 2.3).

For an excellent critique of the philosophical underpinnings of objections to courts
reviewing ‘state inaction’, including those related to conceptions of a ‘neutral’ liberal
state and the overriding value accorded to individual autonomy, see Sunstein (1993)
and Bandes (1990).

These are set out in the CESCR (2000 at para 3). The underlying preconditions for
children’s health have been fleshed out by the Committee on the Rights of the Child,
which has identified various factors that are essential for the health of children,
including younger children. Among these are access to clean drinking water, adequate
sanitation, appropriate immunisation, good nutrition and medical services, and a
stress-free environment (ComRGC 2005b, para 27(a)).

In addition to being accorded the right to the highest attainable standard of phys-
ical and mental health under the ICESCR, specific groups of children are entitled
to the health rights set out in particular instruments such as the Convention on the
Elimination of All Forms of Discrimination Against Women (girl children), the Con-
vention on the Rights of Persons with Disabilities (children with disabilities) and the
International Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families (the children of migrant workers).

See e.g Art 23(2) of the Convention on the Rights of the Child, under which
disabled children are entitled to special care; Art 13 of the African Charter on the
Rights and Welfare of the Child.

See e.g. Art 32 Convention on the Rights of the Child, Arts 7(1) and 2 of the
European Social Charter, Art 15(1) of the European Social Charter; and Art 7(f) of
the San Salvador Protocol.

See e.g. Art 18 Convention on the Rights of the Child, which recognises that parents
or legal guardians have primary responsibility for the upbringing and development
of the child.

See e.g. Royal Alexandra Hospital for Children v. Joseph and Ors [2005] NSWSC 422 (New
South Wales Supreme Court decision ordering that a child over the age of 16 with
leukaemia should be provided with a blood transfusion in the face of objections from
both the child and his parents).

See e.g. Gullick v. West Norfolk and Wisbech Area Health Authority [1985] 3 All ER 402 (UK
House of Lords decision holding that a doctor can lawfully prescribe contraception
for a girl under 16 years of age, without the consent of her parents if and when the
child achieves a sufficient understanding and intelligence to enable her to understand
fully what is proposed).

ComRC (2003b, para 35(b)). For a useful discussion of child participation in the
healthcare setting in a UK context, see Franklin and Sloper (2006: 11-30). Other
chapters in the same volume focus on child participation with regard to a range of
different health-related decision-making situations.
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33
34
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For two celebrated contrasting views on whether children should be accorded rights,
see Purdy (1994) and McGillivray (1994).

I am aware that there are groups of adults within society that are at least as vulner-
able as children (due to disability, pregnancy, age, or disadvantages/disabilities such as
being illiterate in a developed country, etc.). However, I wish to compare the relative
situations of an adult of reasonable good health and education by the standards of
her society with that of an average child in the same society. The focus on the
situation of adults without particular vulnerabilities is consistent with my focus on the
right to health of the ‘child’ generally, rather than the health rights of particular
groups of children.

Advisory Opinion OC-17/2002 on the Juridical Condition and Human Rights of the Child,
28 August 2002.

ibid. at para 86.

ibid. at para 56. [emphasis added and footnotes omitted]

SU-225/98.

ibid.

See, e.g. Minister of Health v. Treatment Action Campaign (No.2) 2002 (5) SA 721 (CC)

[ Treatment Action Campaign], in which only those HIV-infected mothers in a few
designated pilot sites could receive antiretroviral treatment to prevent mother-to-child
transmission of the HIV/AIDS virus, while mothers in other public hospitals could
not. Women using public hospitals were likely to be members of groups previously
discriminated against under the apartheid regime, and were disadvantaged by the
persistent inequalities (racial/gender) in South African society.

The Committee on the Rights of the Child has highlighted the interrelationship
between discrimination and violations of the right to health: ‘discrimination is respon-
sible for heightening the vulnerability of children to HIV and AIDS, as well as
seriously impacting the lives of children who are affected by HIV/AIDS, or are
themselves HIV infected. Girls and boys of parents living with HIV/AIDS are often
victims of stigma and discrimination as they too are often assumed to be infected’
(ComRC 2003a: para 95).

See CESCR (2000: para 30).

Article 12(1)(a).

See CESCR (2000: paras 14, 23 and 24).

ibid. para 12.

For a discussion of the evolution of the tripartite typology of human rights obliga-
tions, originating with the work of Henry Shue and culminating in the adoption of
the ‘respect, protect, fulfil’ framework by the UN Committee on Economic, Social
and Cultural Rights, see Nolan (2009).

Maastricht Guidelines (1997: para 6).

Paraphrased from CESCR (1999: para 47).

See discussion below in Section 4.

Aspects of the child’s right to health are also dealt with in a range of other provisions
of the Convention on the Rights of the Child. See e.g. Arts 3(3), 17, 23, 25, 28 and
32(1).

ComRC (2003b: Introduction).

See ComRC (2005b, 2006: paras 51-62, 2009: paras 49-55).

Such steps include dealing with the underlying conditions for proper healthcare such
as the application of readily available technology, the provision of adequate nutritious
foods and clean drinking water and taking into consideration the dangers and risks
of environmental pollution. States are also obliged to ensure access to education and
support in the use of basic knowledge on child health and nutrition, the advantages of
breastfeeding, hygiene and environmental sanitation and the prevention of accidents.
(Arts 24(2)(c) and (e))

The Committee on Economic, Social and Cultural Rights has noted that the phrase
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‘to the maximum of its available resources’ was intended by the drafters of the
ICESCR to refer to ‘both the resources existing within a State and those available
from the international community through international cooperation and assistance’.
See CESCR (1991, para 13).

CRC (2003c: para 7).

ibid. at para 8.

See, e.g., CRC (2005b: para 10).

CRC (2005a).

CRC (2005b : para 13(b)).

CRC (2003c: para 6).

CESCR (1998: para 14).

ibid. at para 15.

See e.g. Panama (1972, amended in 2004) (Section 28(1)); Ecuador (2008) (Article
45); Colombia (1991) (Article 44 and Article 50); Brazil (1988) (Art 227(1)); Honduras
(1982) Article 123).

See, e.g., Art 27 Constitution of Lesotho (1993).

See e.g. Art 64 (the right to health) and Art 69 (children’s rights), Constitution of
Portugal (1976).

See e.g. Art 39(f) of the Indian Constitution (1949).

See e.g. Art 199 of the 1967 Bolivian Constitution, which provides that ‘the state is
to protect the physical, mental and moral health of the child and to defend the rights
of the child to a home and education’.

See also Art 42 of the Constitution of the Congo (2006).

The 1998 Constitution was recently replaced with a new Constitution that includes
an extensive section on children’s rights (Section 5).

See e.g. Art 50 of the Moldovan Constitution (1994).

See e.g. the Constitution of Slovenia, Arts 51 and 56(1); the Constitution of Romania
(1991 as amended in 2003), Arts 34 and 49(1).

See also Arts 31 and 47 of the Angolan Constitution (1992). The 1992 Constitution
was replaced with a new Constitution in January 2010.

See e.g. Art 15(2) and (3) of the Namibian Constitution (1990); and Art 54(3) of the
Albanian Constitution (1998);

See e.g. Art 51 of the Guatemalan Constitution (1985).

See e.g. Art 44 of the Cuban Constitution (1976 as amended in 1992); Art 8(15) of
the Constitution of the Dominican Republic (as enacted in 2002 — similar provisions
are found in the 1994 enactment); and Art 54(2) of the Afghanistan Constitution
(2004).

See e.g. Section 75(22) of the Argentine Constitution (1994).

For a discussion of the different ways in which international human rights instru-
ments may form part of the constitutional frameworks of (Latin American) civil law
jurisdictions, see Garcia Méndez (2007: 118-119).

For a similar approach, see Article 119 of the Constitution of Honduras (1982) and
Article 71 of the Nicaraguan Constitution (1987 with 1995 reforms).

Section 28(1)(c).

T-200/93. See also T-402/92.

See also, the Colombian Court’s decision in T-760/2008, in which the Court
ordered the legislatively established contributory and subsidised benefits regimes to be
unified. According to the Court, this was to be carried out in the first case for children
and youth. With regard to adults, it was to be done progressively taking into account
sustainable funding,

Complaint No. 14/2003, 3 November 2004.

Complaint No. 14/2003, para 36.

Author’s note: Art 13 is more restrictive in its wording.

See also Art 60 of the Constitution of Bolivia (2009).
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Campodinico de Beviacqua, Ana Carina v. Ministerio de Salud y Banco de Drogas Neopldcias, C.
823. XXXV, 24 Oct. 2008, para 21.

Superior Court of Justice, Resp. 577836 cited in Piovesan (2008: 187).

See e.g. North Western Health Board v. W, (H.) [2001] IESC: 70.

See Preamble, Convention on the Rights of the Child.

Art 3(2) Convention on the Rights of the Child. See also Article 5 CRC.

Art 18(1) Convention on the Rights of the Child.

Art 3(1) Convention on the Rights of the Child.

According to General Comment 14, ‘the obligation to fulfil requires States to adopt
appropriate legislative, administrative, budgetary, judicial, promotional and other
measures towards the full realisation of the right to health’ (CESCR 2000: para 33).
2002 (5) SA 721 (CQC).

Section 27(2) requires the state to ‘take reasonable legislative and other measures,
within its available resources, to achieve the progressive realisation of’ the right to
have access to healthcare services.

Grootboom v Qostenberg Municipality and Ors 2000 (3) BCLR 277 (C) at para 43.

2002 (5) SA 721 (CC) at para 70.

See para 80 of the Treatment Action Campaign judgment for a summary of the
court’s findings on reasonableness.

C. 823. XXXV, 24 Oct. 2000.

According to Courtis, ‘[tJhe amparo is a traditional constitutional injunction granting
the plaintiff injunctive relief when a constitutional right is threatened. While the
“classical amparo” limited locus stand: to an individual grievance, the inclusion of a
“collective amparo” enlarged locus standi, allowing a member of the aggrieved class,
NGOs and the ombudsman to bring cases before courts when massive infringement
of constitutional rights occurred’ (Courtis 2008a: 165, footnote 8).

Art 42 of the Argentinean Constitution discusses the right to protection of health in
the context of Art 42, which sets out the rights of consumers. However, the establish-
ment of a constitutional right to health resulted from the judicial recognition of the
constitutional priority accorded to international instruments setting out that right.
Campodonico de Beviacqua, Ana Carina c. Munisterio de Salud y Banco de Drogas Neopldcias,
paras 16, 19 and 20.

See Campoddnico de Beviacqua, Ana Carina c. Ministerio de Salud y Banco de Drogas Neopldcias,
paras 17-18.

Campodonico de Beviacqua, Ana Carina c. Ministerio de Salud y Banco de Drogas Neopldcias,
para 18.

Campodonico de Beviacqua, Ana Carina c. Munisterio de Salud y Banco de Drogas Neopldcias,
para 19.

Campodinico de Beviacqua, Ana Carina c. Ministerio de Salud y Banco de Drogas Neopldcias,
para 20.

Campoddnico de Beviacqua, Ana Carina c. Munisterio de Salud y Banco de Drogas Neopldcias,
para 20.

Campodonico de Beviacqua, Ana Carina c. Munisterio de Salud y Banco de Drogas Neopldcias,
para 20.

For an excellent development of the argument of the ‘emptiness’ of ESR jurisprudence
that denies that socio-economic rights embody immediately enforceable individual
claims in a South African context, see Pieterse (2007).

This claim has been made in relation to the extensive litigation and adjudication
of the directly applicable right to health in Brazil (although not necessarily in relation
to the right to health of the child, in particular). For more, see Henriques (2008) cited
in Moreira Maués (2008) and Ferraz (2009).

Treatment Action Campaign, para 79.

Treatment Action Campaign, para 35.

Treatment Action Campaign, para 37.
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95 Treatment Action Campaign, para 38.

96 For a more recent discussion of the situation with regard to prevention of MTCT
services in South Africa, see Treatment Action Campaign (2007).

97 This case is discussed in Sepulveda (2008).

98 See e.g. T-067/94 and T-068/94. For a discussion of these cases, see Courtis (2008b).

99 See e.g. T-165/95; SU-819/99. For more on these cases, see Septlveda (2008).

100 The ECtHR has largely dealt with the right to health in the context of Article 2 (the
right to life) (Calvelli and Ciglio v. Italy, Judgment of 17 Jan. 2002), Article 3 (the right
to freedom from torture and inhuman and degrading treatment or punishment) (D .
St Katts (1997) 24 EHRR 423; Dybeku v. Albania, application no. 41153/06, judgment of
18 December 2007) and Article 8 (Fadeyeva v. Russia, Judgment 9 June 2005; Guerra and
Ors v. Italy, Judgment of 19 February 1998).

101 See e.g. Juvenile Reeducation Case v. Paraguay Judgment of 2 September 2004, Inter-Am.
C.H.R. (Ser. C) No. 112 (2004). For more, see Melish (2008: 388).

102 T am grateful to Christian Courtis for highlighting this line of argument.

103 Treatment Action Campaign, paras 97-98.

104 The Court has adopted an innovative and striking approach to employing inter-
national (non-Inter-American) human rights standards in its jurisprudence as a result
of Art 29(b) of the Convention, which prohibits the Court from interpreting any
provision of the American Convention in such a way as to restrict the exercise of any
right recognised by virtue of the domestic laws of any State Party or any treaty ratified
by that State Party. For more, see Melish (2008: 377-8).

105 See e.g. the Constitutional Court’s rejection in Treatment Action Campaign (following
Groothoom) of arguments based on the concept of the ‘minimum core’, reference to
which is a recurring feature of the ComESCR’s jurisprudence.

106 This body is due to be replaced by the African Court of Justice and Human Rights,
following the adoption of the protocol of the Statute of the African Court of Justice
and Human Rights by the Assembly of the African Union in July 2008.

107 Communication 241/2001. Decided at 33rd Ordinary Session of the African
Commission (15-29 May 2003).

108 In June 2008, the Committee on the Rights of the Child endorsed the campaign to
establish a communication procedure under the UN Convention on the Rights of the
Child. December 2009 saw the first session of the Open-ended Working Group to
explore the possibility of elaborating an Optional Protocol to the Convention of the
Rights of the Child. For more, see http://www.crin.org/law/CRCcomplaints/#info
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8 The World Health

Organization, the evolution
of human rights, and the

failure to achieve Health
for All

Beryamin Mason Mezer

1 Introduction

Human rights are heralded as a modern guide for public health. Cited by health
advocates throughout the world, the human right to health — proclaimed semin-
ally in the Universal Declaration of Human Rights (UDHR) and codified in the
International Covenant of Economic, Social and Cultural Rights (ICESCR) as
‘the right of everyone to the enjoyment of the highest attainable standard of
physical and mental health’ — has become a cornerstone of global health govern-
ance. As a normative framework for international public health, the right to
health is seen as foundational to the contemporary policies and programs of the
World Health Organization (WHO).

It was not always so.

This chapter traces the political history leading up to WHO’s invocation of
human rights for the public’s health. With both the UDHR and WHO coming
into existence in 1948, there was great initial promise that these two institutions
would complement each other, with WHO — as a specialised agency of the United
Nations (UN) — upholding human rights in all its activities. In spite of this prom-
ise, and early WHO efforts to advance a human rights basis for its work, WHO
policy intentionally neglected the right to health during crucial years of its
evolution, projecting itself as a technical organisation above ‘legal rights’.

Where WHO neglected human rights — out of political expediency, legal
incapacity and medical supremacy — it did so at its peril. After 25 years of
shunning the development of the right to health, WHO came to see these legal
principles as a political foundation upon which to frame its ‘Health for All’ strat-
egy under the Declaration of Alma-Ata. But it was too late: WHO’s constrained
role in developing international human rights for health — specifically the transi-
tion from Article 25 of the UDHR to Article 12 of the ICESCR — had already set
into motion a course for the right to health that would prove fatal to the goals of
primary healthcare laid out in the Declaration of Alma-Ata (see Table 8.1).

This chapter evaluates the evolution of legal obligations for a human right to
health, focusing on WHO?’s role in developing these obligations. Scholars have
reached contradictory conclusions as to WHO’s role in the advancement and
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Table 8.1
UDHR (1948) ICESCR (1966) Declaration of Alma-Ata (1978)
Article 25: Article 12: I. The Conference strongly

reaffirms that health, which

(1) Everyone has the righttoa 1. The States Parties to the

standard of living adequate
for the health and well-
being of himself and of his
family, including food,
clothing, housing and
medical care and necessary
social services, and the right
to security in the event of
unemployment, sickness,
disability, widowhood, old
age or other lack of
livelihood in circumstances
beyond his control.

present Covenant recognize
the right of everyone to the
highest attainable standard
of physical and mental
health.

. The steps to be taken by the

States Parties to the present
Covenant to achieve the full
realization of the right shall
include those necessary for:

The provision for the
reduction of the stillbirth-
rate and of infant mortality
and for the healthy
development of the child;

The improvement of all
aspects of environmental
and industrial hygiene;

The prevention, treatment
and control of epidemic,
endemic, occupational and
other diseases;

The creation of conditions
which would assure to all
medical service and medical
attention in the event of
sickness.

is a state of complete
physical, mental and social
wellbeing, and not merely
the absence of disease or
infirmity, is a fundamental
human right and that the
attainment of the highest
possible level of health is a
most important world-wide
social goal whose realization
requires the action of many
other social and economic
sectors in addition to the
health sector.

. Governments have a

responsibility for the health
of their people which can
be fulfilled only by the
provision of adequate
health and social measures.
A main social target of
governments, international
organizations and the whole
world community in the
coming decades should be
the attainment by all
peoples of the world by the
year 2000 of a level of
health that will permit them
to lead a socially and
economically productive
life. Primary health care is
the key to attaining this
target as part of
development in the spirit of
social justice.

implementation of human rights — finding either that WHO had an influen-
tial presence in the evolution of human rights for health (Alston 1979) or that
public health and human rights always ‘evolved along parallel but distinctly sep-
arate tracks’, joined for the first time at the advent of the HIV/AIDS pandemic
(Gruskin et al. 2007: 449). Both of these accounts, however, present an incomplete
history of global health governance, disregarding the vital human rights leader-
ship displayed by WHO 1n its early years, and the consequences that resulted
from WHO’s subsequent renunciation of its authoritative role as a leading voice
for health rights. Through legal analysis and historical narrative, this research
examines WHO’s early contributions to and subsequent abandonment of the
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evolution of health rights. While other studies have examined the treaty language
of the right to health (Roscam Abbing 1979; Toebes 1999), no previous study has
examined the underlying WHO communications that framed international treaty
negotiations (Thomas and Weber 2004). Employing archival research to clarify
these communications, it becomes possible to analyse the processes of global
health governance in translating health discourses into international legal norms
through the development of a human right to health.

2 The foundations of human rights for health

The international codification of a right to health begins in the context of the
Second World War. On 6 January 1941, US President Franklin Delano Roosevelt
announced to the world that the postwar era would be founded upon four ‘essen-
tial human freedoms’: freedom of speech, freedom of religion, freedom from fear,
and freedom from want (Roosevelt 1941). It is the final of these ‘Four Freedoms’ —
freedom from want — that introduced a State obligation to provide for the
health of its peoples. Rising out of the cauldron of war, and drawing on working-
class struggles of the late nineteenth and early twentieth centuries, this freedom
from want became enshrined in the lexicon of social and economic rights, seeking
State obligations to prevent deprivations such as had taken place during the
Depression and the War that followed (United Nations Conference on Food and
Agriculture 1943). Elaborated at a 1944 postwar planning conference among
the Allied Powers, these social and economic rights would take form in the devel-
opment of State obligations for human rights, providing binding mechanisms
for assessing and adjudicating principles of justice under international law (US
Department of State 1944).

The Charter of the United Nations (UN Charter) became the first inter-
national legal document to recognise the concept of human rights. While not
initially enumerated or elaborated, States raised human rights as one of the four
principal purposes of the nascent UN, which would ‘make recommendations for
the purpose of promoting respect for, and observance of, human rights and fun-
damental freedoms for all’ (UN 1945: Art 62). During the drafting of the UN
Charter, however, States did not initially include any mention of health, either as
a goal of the UN or as a human right (Lancet 1945). But for the efforts of the
Brazilian and Chinese delegations to the 1945 UN Conference in San Francisco —
inserting the word ‘health’ in the UN Charter, finding international health
cooperation to be among the purposes of the UN’s Economic and Social Council
(ECOSOC), and advocating the establishment of an international health organ-
isation — health would have received no mention in the creation of the UN,
blunting the legitimacy of health in international law and the creation of WHO
as a UN specialised agency (AJPH 1945). With this promise of international
health and human rights cooperation in the UN Charter, it would fall to sub-
sequent human rights treaties to codify a human right to health in international
law.

In doing so, the rapid drafting and adoption of the Constitution of the World
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Health Organization (WHO Constitution) would make it the first international
treaty to find a unique human right to health. During an International Health
Conference in June 1946, delegates adopted WHO Constitution pursuant to
the UN Charter, thereby establishing an Interim Commission to subsume within
WHO all of the prior obligations of the League of Nations Health Organiza-
tion, the Office International d’Hygiene Publique (OIHP), and the Health Division
of the United Nations Relief and Rehabilitation Administration (UNRRA).
To achieve these ends, the International Health Conference established three
organs through which to implement the goals of the new organisation: (a) The
World Health Assembly, the legislative policy-making body of WHO, made up
of representatives from each member state; (b) the Executive Board, an executive
program-developing subset of the World Health Assembly; and (c) the WHO
Secretariat, carrying out the decisions of the aforementioned organs through the
elected Director-General and appointed WHO staff (WHO 1946). Recognising a
necessity to facilitate international cooperation through global health governance,
representatives of 61 States signed WHO Constitution on 22 July 1946, after
which it remained open for signature until it came into force on 7 April 1948
(Goodman 1948).

In establishing the contours of a human right to health under WHO
Constitution — a document far more extensive than those of its institutional
predecessors (Masters 1947) — the Preamble declares that ‘the enjoyment of the
highest attainable standard of health is one of the fundamental rights of every
human being’, defining health positively to include ‘a state of complete physical,
mental, and social well-being and not merely the absence of disease or infirmity’
(WHO 1946: Preamble). By expanding the mandate of international public
health far beyond the ‘absence of disease’ envisioned by early international health
treaties, the International Health Conference ‘extended [WHO] from the nega-
tive aspects of public health — vaccination and other specific means of combating
infection — to positive aspects, i.e. the improvement of public health by better
food, physical education, medical care, health insurance, etc’ (Stampar 1949).
In meeting this expansive vision of underlying determinants of health, a vision
commensurate with public health’s contemporaneous focus on ‘social medicine’
(Sand 1934), the Preamble declares that ‘governments have a responsibility for the
health of their peoples which can be fulfilled only by the provision of adequate
health and social measures’ (WHO 1946: Preamble). Under such far-reaching
legal principles, WHO Constitution created a veritable ‘Magna Carta of health’
(Parran 1946: 2), ‘represent[ing] the broadest and most liberal concept of inter-
national responsibility for health ever officially promulgated’ and encompassing
the aspirations of WHO’s mandate to build a healthy world out of the ashes of
the Second World War (Allen 1950: 30).

Drawing on the negotiations for WHO Constitution, the UN proclaimed its
UDHR on 10 December 1948, enacting through it ‘a common standard of
achievement for all peoples and all nations’ (UDHR 1948). By defining a set of
interrelated social welfare rights to underlie health, the nascent UN framed a right
to health by which:
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Everyone has the right to a standard of living adequate for the health and
well-being of himself and of his family, including food, clothing, housing and
medical care and necessary social services, and the right to security in the
event of unemployment, sickness, disability, widowhood, old age or other lack
of livelihood in circumstances beyond his control.

(UDHR 1948: Art 25(1))

In developing this right to a standard of living adequate for health, there was
widespread international agreement that a human right to health included both
the fulfillment of medical care and the realisation of underlying determinants of
health — explicitly including public health systems for food, clothing, housing, and
social services (UN 1950). This broad, rights-based vision of public health systems
was in accordance with: (a) the expansion of European welfare policy, founded on
the notion that ‘social security cannot be fully developed unless health is cared for
along comprehensive lines’ (Beveridge 1942); (b) the development of human
rights in the Americas, incorporating ‘the right to the preservation of . . . health
through sanitary and social measures relating to food, clothing, housing and med-
ical care’ (International Conference of American States 1948: Art XI); and (c) the
Soviet Constitution, which established protections of medical care and ‘mainten-
ance in old age and also in case of sickness or disability’ (Konstitutsiia SSSR 1936:
Art 120). With this consensus on the underlying determinants of health, framed
under the broad umbrella of ‘social security’, there was widespread expectation
that this expansive declaratory language would soon be elaborated by specific
human rights obligations.

3 The development of a right to health

This narrative chronicles the political dynamics of WHO in the evolution of
human rights for health, from the UDHR to the immediate aftermath of the
Declaration of Alma-Ata. In the midst of WHO’s role in the codification of the
1948 UDHR in the 1966 ICESCR, WHO Secretariat walked away from its
efforts to develop the international legal language of the right to health. When
WHO sought to reclaim the mantle of human rights in the pursuit of its ‘Health
for All’ strategy, its past obsolescence in rights-based strategies left it without the
human rights obligations necessary to implement primary healthcare pursuant to
the Declaration of Alma-Ata. In a chronological series of subparts, this research
describes WHO?’s early influence on human rights (1948-1953), subsequent neg-
lect of human rights (1953-1973), and ultimate rediscovery of human rights as
the basis of its ‘Health for All’ strategy (1973-1979) — with these time periods
corresponding with successive changes in WHO leadership and direction.

3.1 WHO influences human rights (1948-1952)

From the moment of its inception, WHO sought to pursue dual policy paths in its
work: an extension of previous coordination in international disease prevention;
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and an ambitious rights-based project in national health promotion, implemented
programmatically through medical interventions for curative care and public
health systems for underlying determinants of health (Lancet 1948). In the after-
math of the Second World War, medical technologies — in the form of new
physician practices, newly discovered scientific therapies and global epidemiologic
surveillance — had created unlimited possibilities to extend and improve life. As
articulated by Brock Chisholm, WHO’s first Director-General, ‘I strongly believe
that with all the marvellous tools which modern science and medicine have put at
our disposal, we could make tremendous strides towards the attainment by “all
peoples of the highest possible level of health”’ (Chisholm 1951: 25). Notwith-
standing this moment of exultation for the observed ‘miracles’ of modern medical
care, global health discourse continued to emphasise the importance of under-
lying determinants of health, focused on the relation between economic condi-
tions and physical well-being (Ryle 1948). Adopting the term ‘healthcare’ rather
than ‘medical care’ as the basis of health discourse, public health practitioners
sought to acknowledge that the full development of health requires both
insurance for medical services and underlying conditions for, wfer alia, adequate
nutrition, housing, education, and social security (Grant 1948). It is in this under-
current of social medicine — this understanding of the limits of technological
progress, and correspondingly, the importance of national public health systems
to address underlying determinants of health — that WHO concerned itself with
what it considered an ‘inseparable triad’ for public health — ‘the interdependence
of social, economic and health problems’ (WHO 1952). To address these inter-
dependent determinants of health, WHO sought to coordinate international
health policy, with Member States finding that ‘under the leadership of the World
Health Organization, the various national and international programs have
become, in a very real sense, a single, unified movement with a common goal and
common methods of attaining that goal’ (van Zile Hyde 1953: 605). With a
synoptic view of underlying determinants of health and a predilection for
collaborative effort to attain its multi-sectoral health goals, WHO Secretariat
sought to work with the UN to develop human rights for health.

In fulfilling its global health mission through human rights frameworks, WHO’s
early years are marked by its active role in developing human rights treaty
language, working with States and UN agencies to expand human rights
principles for public health through the codification of the UDHR into legally-
enforceable covenants, first in the draft International Covenant on Human Rights
and subsequently in the ICESCR. Following WHO’s preliminary initiative to
advance the civil and political rights implicated by human experimentation
(Commission on Human Rights 1950), ECOSOC’s Commission on Human
Rights would take up legal obligations concerning economic, social and cultural
rights in its 1951 session, giving WHO Secretariat its first opportunity to influence
the development of a human right to health. With the UN reaching out to WHO
on collaborative opportunities with the Commission on Human Rights, Director-
General Chisholm responded enthusiastically in January 1951, quoting from the
preambular language of WHO Constitution and ‘welcom[ing] opportunities to
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co-operate with the Commission on Human Rights in drafting international con-
ventions, recommendations and standards with a view to ensuring the enjoyment
of the right to health’ (WHO 1951a). To this cooperative end, Director-General
Chisholm concluded that:

It is clear that the whole programme approved by the World Health Assembly
represents a concerted effort on the part of the Member States to ensure the
right to health . .. I am well aware of the obligation of WHO to be guided
by this fundamental relationship in planning its work with governments as
well as with other international organizations.

(WHO 1951a)

Based upon this general direction, WHO staff followed up on the Director-
General’s response by suggesting specific human rights treaty language well
beyond the UDHR — on topics ranging from occupational health, to nutrition,
to child welfare and maternal and child health clinics, to medical and nursing
education and research, to international health policy (WHO 1951b).

To further this human rights cooperation, arrangements were made for
WHO to direct negotiations on the right to health during the Commission on
Human Rights’ 1951 session (WHO 1951c). Having received notice of
WHO’s human rights initiative, the US Representative to WHO Executive
Board wrote to the Director-General, expressing his scepticism toward the
successful implementation of economic and social rights and his ‘hope’ that
WHO recognise ‘the problems inherent in attempting to draft enforceable rights
for health services’ (van Zile Hyde 1951). Overcoming this scepticism, WHO
Secretariat suggested in April 1951 that the right to health should be couched
in terms — drawn from WHO Constitution and language abandoned in com-
promises on the UDHR (UN 1950a) — that emphasised (a) a positive definition of
health; (b) the importance of social measures as underlying determinants of
health; and (c) the obligation of State health ministries for these underlying
determinants:

Every human being shall have the right to the enjoyment of the highest
standard of health obtainable, health being defined as a state of complete
physical mental and social well-being.

Governments, having a responsibility for the health of their peoples,
undertake to fulfll that responsibility by providing adequate health and social
measures.

Every Party to the present Covenant shall therefore, so far as it [sic] means
allow and with due allowance for its traditions and for local conditions, pro-
vide measures to promote and protect the health of its nationals, and in
particular:

—to reduce infant mortality and provide for healthy development of the
child;
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—to improve nutrition, housing, sanitation, recreation, economic and
working conditions and other aspects of environmental hygiene;

— to control epidemic, endemic and other diseases;

—to improve standards of medical teaching and training in the health,
medical and related professions;

— to enlighten public opinion on problems of health;

— to foster activities in the field of mental health, especially those affecting
the harmony of human relations.

(Commission on Human Rights 1951a)

The Commission on Human Rights met in June 1951 to draft legal provisions
for — among other economic, social and cultural rights — the right to health
(Commission on Human Rights 1951b). Director-General Chisholm opened this
debate by challenging State delegates to define health in international human
rights law, advocating adoption of the positive definition of health from WHO
Constitution. In the shadow of his impassioned plea for health promotion,
international consensus developed around WHO’s approach — providing simul-
taneously for the general recognition of a right to health in an opening paragraph
with an enumeration of state obligations in subsequent paragraphs. Framed by
WHO’s outline, the Commission on Human Rights concluded its session with the
following draft right:

The States Parties to this Covenant recognize the right of everyone to the
enjoyment of the highest standard of health obtainable.

With a view to implementing and safeguarding this right, each State party
hereto undertakes to provide legislative measures to promote and protect
health and in particular:

1. to reduce infant mortality and to provide for healthy development of
the child;

2. to improve nutrition, housing, sanitation, recreation, economic and

working conditions and other aspects of environmental hygiene;

to control epidemic, endemic and other diseases;

4. to provide conditions which would assure the right of all its nationals to a

©°

medical service and medical attention in the event of sickness.

(Commission on Human Rights 1951¢)

Although States had reverted from the expansive vision of ‘complete’ health
to the delimited ‘highest standard of health obtainable’, the revised draft of the
right to health was the most detailed of the draft economic, social and cultural
rights, placing explicit obligations on states to progressively realise underlying
determinants of health through public health systems.

While a right to health lacked the support of medical practitioners (e.g. World
Medical Association 1951), WHO Secretariat continued to engage in constructive
UN debates to develop the normative language of this legal right. In doing so,
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WHO leadership in health rights proved influential, as the UN Division of
Human Rights drew upon WHO’s background documents in subsequent drafts
of the Covenant (UN 1951), highlighting WHO’s policy leadership in its cata-
logue of UN human rights activities (UN 1952). With WHO Secretariat receiving
broad authorisation from its Executive Board to develop human rights standards
for health and to implement those standards through national health legislation
and global health reports (WHO 1951d), WHO returned to the 1952 session of
the Commission on Human Rights to assist in the finalisation of the language of
the right to health.

When the 1952 session of Commission on Human Rights reached the right
to health — now incorporated in the draft ICESCR (Commission on Human
Rights 1952a) — State delegates presented and adopted the following amendments
in line with WHQO’s original vision, expanding:

e the first paragraph to include the definition of health from WHO
Constitution, and

e the second paragraph to replace the obligation of ‘legislative measures’
with all ‘those necessary for’ realising underlying determinants of health
(Commission on Human Rights 1952b).

As a result, and in correcting a translation error to replace ‘obtainable’ with
‘attainable standard of health,” the draft text of the article on the right to health
was amended to:

The States Parties to the Covenant, realizing that health is a state of complete
physical, mental and social well-being, and not merely the absence of discase
or infirmity, recognize the right of everyone to the enjoyment of the highest
attainable standard of health.

The steps to be taken by the States Parties to the Covenant to achieve the
full realization of this right shall include those necessary for:

(a) The reduction of infant mortality and the provision for healthy devel-
opment of the child;

(b) The improvement of nutrition, housing, sanitation, recreation, eco-
nomic and working conditions and other aspects of environmental
hygiene;

(c) The prevention, treatment and control of epidemic, endemic and other
diseases;

(d) The creation of conditions which would assure to all medical service and
medical attention in the event of sickness.

(Commission on Human Rights 1952c)

With the Commission unable to complete its drafting of the human rights coven-
ants before the end of the session, ECOSOC authorised States to revisit the
covenants at the Commission’s 1953 session (ECOSOC 1952). However, between
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the 1952 and 1953 sessions, a change in leadership and health priorities would
lead WHO to relinquish its leadership in health rights, and as a consequence,
the right to health would be progressively weakened in the years to come.

3.2 WHO neglects human rights (1953-1972)

As the UN sought to expand its treaty framework for human rights — beginning
with the transition from the UDHR to the ICESCR, and then extending these
rights outward through international conventions — WHO eschewed the
development of health rights under international law. With WHO adopting a
medicalised view of health, it shifted away from the development of national
health systems for underlying determinants of health and toward the provision of
individual medical treatments then thought to be singularly necessary for achiev-
ing the ‘highest attainable standard of health’ (Pannenborg 1979). Turning its
attention to purely technical enterprises, which it approached through a medical
lens, WHO sought a vertical, disease-specific approach to international public
health (Brockington 1958). This technical agenda — under the leadership of
Director-General Marcolino Gomes Candau — focused largely (a) at the domestic
level, in assisting countries through specific requests for medical assistance; and (b)
at the international level, in coordinating communicable disease eradication for
the control of malaria, tuberculosis, plague, cholera, yellow fever and smallpox.
As explained by WHO?’s chief legal officer, ‘a programme based on the notion of
priorities has given way to one based on the needs of the countries themselves,
expressed through their requests for advice and assistance’ (Gutteridge 1963: 8).
Rather than working with States to develop comprehensive public health systems,
WHO Secretariat merely trained health ministries in medical techniques, with the
new Director-General viewing WHO personnel simply as a ‘catalyst’, ‘who, work-
ing on projects, pass on to their national counterparts the skill and knowledge
needed to attack a specific health problem’ (Candau 1957: 676). Thus, despite
operating with more than triple its original staff and more than double its original
funding, WHO’s programme agenda shifted away from its previous emphasis on
global health priorities for the disadvantaged (which included noncommunicable
diseases and underlying determinants of health), delegating programs to regional
health offices and decentralising leadership for health policy within the UN
system (Ascher 1952).

Under such a medical framework, there was little room for the utilisation of
human rights to develop and implement social measures to realise underlying
determinants of health. Despite an understanding from the UN General
Assembly that specialised agencies would take responsibility for creating detailed
definitions of the human rights principles within their respective fields of action,
WHO took no specific actions to explain these broadly defined rights for health
promotion. When the 1953 session of the Commission on Human Rights
sought to finalise the language of the right to health in the ICESCR, WHO
communicated previously produced technical documents, many of which had
no bearing on human rights norms (Commission on Human Rights 1953).
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When specialised agencies were again asked to submit detailed comments on
their human rights reporting procedures, WHO responded with far fewer
comments relative to other agencies, requesting only that simpler reporting pro-
cedures be instituted, based on the notion that few States submit WHO reports
for the Secretariat then to summarise for the Commission on Human Rights
(WHO 1953).

In the ensuing years, WHO did not respond to repeated requests for comments
on final drafts of the ICESCR (UN 1954), enabling the weakening of health
protections as States resurrected debates on the inclusion of (a) a definition of
health, (b) the idea of ‘social well-being’, and (c) the ‘steps to be taken’ by States,
with Director-General Candau responding repeatedly that WHO had ‘no com-
ments to offer concerning the right to health’ (WHO 1955). When the finalisation
of the right to health moved to the UN General Assembly in 1957 (UN 1957a),
WHO had lost credibility to affect policy within the UN Secretariat or among
State delegations. As delegates summarily eliminated the definition of health
and the reference to ‘social well-being’ from the right to health — under the
contradictory rationales that the definition was either unnecessarily verbose or
irreconcilably incomplete — WHO personnel made no attempt to prevent these
deletions (UN 1957b). In limiting the ‘measures to be taken’ by States, UN
representatives removed obligations for underlying determinants of health,
replacing ‘the improvement of nutrition, housing, sanitation, recreation, eco-
nomic and working conditions and other aspects of environmental hygiene’ with
the vague ‘improvement of all aspects of environmental and industrial hygiene’
(UN 1957c¢, 1957d). Abandoning its previous efforts to strengthen health rights,
WHO took little part in the concluding debates relative to other specialised
agencies, and no amendments were offered to expand the obligations of this
enfeebled right. On 30 January 1957, the General Assembly approved the right
to health, leaving it substantively unchanged until the December 1966 adoption
of the ICESCR:

1. The States Parties to the present Covenant recognize the right of everyone
to the enjoyment of the highest attainable standard of physical and mental
health.

2. The steps to be taken by the States Parties to the present Covenant to achieve
the full realization of this right shall include those necessary for:

(a) The provision for the reduction of the stillbirth-rate and of infant mor-
tality and for the healthy development of the child,;

(b) The improvement of all aspects of environmental and industrial
hygiene;

(c) The prevention, treatment and control of epidemic, endemic, occu-
pational and other diseases;

(d) The creation of conditions which would assure to all medical service and
medical attention in the event of sickness.

(UN 1957 Art 12)
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Although subsequent changes were made to strengthen other articles of the
ICESCR, WHO made no additional comments on the right to health. Even once
the ICESCR was completed, WHO claimed no ownership over the new
Covenant’s obligations on health, noting in meetings with UN staff that ‘accept-
ance of WHO Constitution covers this matter fully in health terms and WHO
could not press its Member States with respect to the covenants’ (WHO 1972).

With States moving independently to adopt the ICESCR, WHO’s con-
tinued silence on health rights in international law eliminated opportunities for
health advocates to elaborate the scope and content of human rights in accord-
ance with public health discourse, leaving this imprecise elaboration of the right
to health as the seminal, final and definitive international legal obligation pursu-
ant to this right. As seen in the following examples, WHO’s neglect for human
rights development continued to deny the right to health a place in evolving
international legal frameworks:

e In 1959 debates on the Draft Declaration of the Rights of the Child,
although the UN Secretariat welcomed WHO comments in the process,
WHO representative to the Commission on Human Rights received in-
structions from WHO Headquarters to offer only ‘general support” (WHO
1959a), leading the representative not to make any statement or offer any
substantive comments (WHO 1959b).

e When the UN General Assembly began work in 1964 on a Draft Declaration
on the Elimination of Discrimination against Women (UN 1964), WHO
considered this to be outside its mandate, finding that the ‘non-discrimination
clause’ in the Preamble of WHO Constitution did not refer to discrimin-
ation on account of sex (WHO 1964a) and responding that because it ‘is not
entrusted with responsibility for direct action to overcome such restrictions’, it
was ‘not possible to derive from the work of WHO principles that might be
incorporated into a draft declaration’ (WHO 1964b).

e In developing a Convention on the Elimination of All Forms of Racial
Discrimination in 1965, WHO responded dismissively that while legislation is
outside its competence, its technical programs ‘may be said to give effect to
the principle of non-discrimination’, blithely submitting that WHO’s publi-
cations ‘breathe a spirit of equality and are intended, by their universal
treatment of many topics, by showing people as people wherever they may
live, to help the advancement of human rights and the improvement of race
relations” (WHO 1965). As a result, health discrimination and inequities in
healthcare — while forming a contemporaneous impetus for Martin Luther
King’s invocation ‘of all the forms of inequality, injustice in health care is the
most shocking and inhumane’ (Gordon and Assefa 2006: 697) — would not be
a part of the international human rights debate.

In the midst of such non-cooperation in treaty development, WHO staff also
engaged in a purposeful campaign to distance WHO from any UN responsi-
bilities in implementing human rights (ECOSOC 1956), with Director-General
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Candau’s announcing to the UN beginning in 1957 that ‘the Organization, not
being entrusted with safeguarding legal rights, is not in a position to take a share
in a report describing developments and progress achieved ... in the field of
human rights and measures taken to safeguard human liberty’ (WHO 1957).
Following over a decade of criticism by the Commission on Human Rights
(WHO 1958a), with WHO requesting that the UN Secretariat not include a
section on health in its human rights summaries (WHO 1958b), WHO then
attempted to excise itself entirely from the human rights reporting process and
measures of progress in the protection of human rights. Arguing that the UDHR
dealt far more with ‘social questions’ than with health, WHO suggested that
the UN would be the only appropriate reviewing agency for the UDHR, noting
that ‘the provisions contained in Article 25 of the Declaration, in their letter and
spirit, go substantially beyond the competence of the World Health Organization’
(WHO 1959c¢). With the UN declining to request future WHO comments on UN
reports and WHO resisting all subsequent efforts to submit reports to the UN,
the UN’s 1968 review of specialised agency efforts in human rights includes
only vague generalities on the right to health and includes the activities of every
specialised agency except WHO (UN 1968a, UN 1968b).

3.3 WHO rediscovers human rights (1973-1930)

Given changes in health discourse, WHO would return to the promise of
international human rights standards as a means to realise an improved stand-
ard of global health. The perceived emergence of new threats — in the form of
heart disease, cancer, labor migration and exploitation, drug addiction, over-
population and environmental harms — was shifting public health toward an
emphasis on socio-economic determinants of health (Rosen 1974). Through this
appreciation of the systemic conditions that structure health inequalities, public
health practitioners reengaged underlying determinants of health, drawing on
theories of social medicine and recognising a ‘need for a shift in the balance
of effort [to] modification of the conditions which led to disease rather than
from intervention in the mechanism of disease after it has occurred’ (McKeown
1976: 179). Given a growing gap between what could be done and what was
being done to address underlying determinants of health, scholars and prac-
titioners began to examine national health systems — including political instit-
utions and financial distributions — as moving health rights beyond the purview
of the physician and the dominion of medical services (Evang 1973). With the
failures of prominent disease eradication programs (e.g. the global malaria cam-
paign) and successes of national health promotion systems (e.g. China’s ‘barefoot
doctors’), WHO’s health goals and technical documents would transition
from a persistent faith in a disease-specific approach to health to an increased
emphasis on comprehensive ‘primary healthcare’ — healthcare in addition to
underlying social, political, and economic determinants of health (WHO 1973).
In translating these public health discourses into international legal norms,
WHO came to recognise that human rights could bind States to realise



176  Global Health and Human Rights

primary healthcare. While a comprehensive approach to public health had long
garnered technical support within WHO, only political support could bring these
evolving health ideas to the fore of WHO policy (Brown et al. 2006). With health
rights providing this political foundation, WHO - under Director-General
Halfdan Mahler — would come to advocate for primary healthcare as a human
right, and under its ‘Health for All’ strategy to primary healthcare, WHO would
again take a leading role in developing health policy pursuant to a human right
to health.

Concurrent with the expansion of the human rights movements, organisations
and mstruments, WHO sought to expand its influence by redefining its health
goals to reflect human rights standards. Within the UN system, increased human
rights coordination among specialised agencies buttressed WHO efforts, provid-
ing added collaborative opportunities for human rights advancement in health
(UN 1974). After years of absence, WHO re-emerged in 1973 as a voice for social
justice — at the Commission on Human Rights and in human rights seminars. In
doing so, WHO leadership held out human rights as a force for health, using
treaties, articles, and conferences to analyse the relevance of the right to health
to public health practice and extolling human rights as a clarion call to the
realisation of health for all.

WHO would embark on its ‘Health for All’ campaign as a means to advance
primary healthcare, with specific public health targets to be achieved by the year
2000. Viewing health equity as a human rights challenge, Director-General
Mahler noted as early as 1974 that ‘in the context of the universal human right to
a socially optimal standard of individual physical and mental health . . . the very
sophistication of today’s medical wisdom tends to prevent individual and
community participation without which health often becomes a technological
mockery’ (Mahler 1975). This argument was extended in WHO’s 1975 embrace
of underlying determinants of health, wherein the Director-General’s Annual
Report argued that ‘we must also remind ourselves that the urgent health
problems of developing countries relate to poverty, to infection, to malnutrition
and undernutrition, to lack of accessible potable water, and to multiple
environmental hazards’ (WHO 1975).

Framing this rights-based vision of global public health around underlying
determinants of health and reflecting the ‘basic needs approach’ of contempor-
aneous human rights scholars through programs to meet ‘basic health needs’
(Djukanovic and Mach 1975), WHO Secretariat advocated for primary
healthcare as a human right, and under its ‘Health for All’ strategy, the WHO
would again take a leading role in developing rights-based health policy.

This ‘Health for All’ strategy, defined by the World Health Assembly in 1977
and regarded as WHO’s ‘main thrust’ for developing the right to health (Taylor
1991), would seek ‘the attainment by all citizens of the world by the year 2000
of a level of health that would permit them to lead socially and economically
productive lives’ (WHO 1977). In fulfilling this right through State obligations
for primary healthcare, the World Health Assembly proclaimed government
responsibility for ‘a complex of economic and social measures which directly
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or indirectly promote the attainment of the highest possible level of health,
through the establishment of a nation-wide system of health services’ (WHO
1977). At the pinnacle of this WHO reengagement with human rights for
underlying determinants of health, there was internal agreement that WHO had
the constitutional authority to develop legal obligations for its ‘Health for All’
strategy (Vigne 1979), which it pursued through the 1978 Declaration of Alma-
Ata.

With the ‘Health for All’ strategy providing rights-based policy reflective of
public health discourse, the Declaration of Alma-Ata would provide international
consensus for national primary healthcare systems consistent with WHO’s vision
of health and human rights. As WHO was participating for the first time in
celebrations of the anniversary of the UDHR, as the ICESCR was entering into
force, and as WHO was preparing its first progress report on the right to health
(ECOSOC 1980), WHO and UNICEF convened an international conference to
frame a human rights agenda for achieving WHO’s ‘Health for All’ strategy
(Taylor and Jolly 1988). To design the contours of this agenda — moving the
human right to health from vertical hospital-based technologies to horizontal
primary healthcare — WHO sought to bring together interdisciplinary public
health and development actors to evaluate national health systems. With repre-
sentatives from 134 State governments, this International Conference on Primary
Health Care adopted the Declaration on Primary Health Care (a document that
has come to be known as the 1978 Declaration of Alma-Ata), affirming that
primary healthcare would be the key to addressing underlying determinants of
health pursuant to the right to health.

Drawn from the rights-based language of WHO Constitution, Article I of
the Declaration of Alma-Ata outlines that:

health, which is a state of complete physical, mental and social well-being,
and not merely the absence of disease or infirmity, is a fundamental human
right and that the attainment of the highest level of health is a most import-
ant world-wide social goal whose realization requires the action of many
other social and economic sectors in addition to the health sector.

(WHO 1978)

To realise this right, the Declaration of Alma-Ata focuses on primary healthcare,
from which it derives a collective right to

essential health care made universally accessible to individuals and families
in the community by means acceptable to them, through their full part-
icipation and at a cost that the community and the country can afford to main-
tain at every stage of their development in the spirit of self-reliance and
self-determination.

(WHO 1978)

In reifying the goals of WHO’s ‘Health for All’ strategy, the Declaration of
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Alma-Ata sought to narrow health inequalities within and between States, encour-
aging States to work toward establishing a New International Economic Order,
and prioritising disadvantaged groups in achieving ‘equity-oriented targets’.
Under this approach, the Declaration of Alma-Ata adopted a holistic view
of underlying determinants of health, seeking social justice in the distribution
of health resources in line with the interconnectedness of human rights in the
realisation of public health.

From this definition of health as a human right, the Declaration of Alma-Ata
found that realisation of the right to health requires ‘intersectoral’ government
Policy in the social and economic sectors to achieve health equity. To frame
programmatic obligations for addressing underlying determinants of health —
creating a national system of primary healthcare based on individual and
collective participation in the planning and implementation of health policy
decisions — the Declaration of Alma-Ata promoted a reorientation of national
health strategies to incorporate and fund public health in line with the needs of
each nation. In framing these national health needs in the context of economic
development, the Declaration expanded upon the provisions outlined in the
ICESCR, enumerating specific rights-based government obligations for essential
aspects of primary healthcare, including:

(a) education concerning prevailing health problems;

(b) promotion of food supply and proper nutrition;

(c) an adequate supply of safe water and basic sanitation;

(d) maternal and child healthcare, including family planning;
(e) immunization against major infectious diseases;

(f) prevention and control of endemic diseases;

(g) appropriate treatment of common diseases and injuries; and
(h) the provision of essential medicines

(WHO 1978: §VII).

Thus, despite giving flexibility to national policy based upon States’ varying stages
of development, the Declaration of Alma-Ata guides States in creating health
systems, emphasising underlying determinants of health rather than individual
curative treatments (Leary 1993).

By laying out criteria for States in developing primary healthcare, and declar-
ing these criteria to be human rights — rights that would have priority over
other national goals — the Declaration of Alma-Ata presented a unifying frame-
work for advancing public health under the aegis of the right to health (Mac-
Donald 2008). Subsequent to the Declaration of Alma-Ata, WHO invited States
in January 1979 to use the Declaration as the basis of national policies to meet the
goals of ‘Health for All’ (WHO 1979). Yet, despite the development of the right to
health in the Declaration of Alma-Ata, WHO’s past neglect of human rights had
created insurmountable obstacles to the evolution of the right to health —
obstacles that ultimately contributed to the failure of WHO’s ‘Health for Al
strategy and the abandonment of the Declaration of Alma-Ata.
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4 The failure of ‘Health for All’

Where the human right to health did not reflect WHO’s expansive definition
of health — with the right narrowed in the course of its evolution from underlying
determinants of health to medical care — the “Health for All’ campaign would not
find support in human rights frameworks. Without international law to support
human rights obligations for underlying determinants of health, States could
credibly find WHO’s ‘Health for All’ strategy, with a focus on social and economic
development, to be beyond the purview of WHO’s organisational mandate
(Starrels 1985). Although there existed a movement to implement the ‘Health for
All’ strategy through primary healthcare, the obligations of the Declaration of
Alma-Ata represented an illusory success for public health advocacy, with the
Declaration failing to create sustainable frameworks for international health law
and national health policy (Battista 1981).

When international legal frameworks moved from the UN system to inter-
national economic institutions at the end of the 1970s, there were no commen-
surate health rights in law to challenge these new institutional realities and
prevent the collapse of the ‘Health for All’ strategy. With global health govern-
ance encumbered by neo-liberal economic policy, the Declaration of Alma-Ata
suffered from medical reductionism in its obligations (Cueto 2004), reducing the
breadth of primary healthcare to ‘selective primary healthcare’ (Walsh and
Warren 1979). Steeped in the provision of medicine and health technology, this
medicalisation of the right to health was incorporated into the 1981 WHO
Global Strategy for ‘Health for All by the Year 2000’ (WHO 1981). Rather than
proposing effective public health systems to facilitate underlying determinants
of health, WHO focus would shift to ‘health services systems’ to address the
provision of medical care (Roemer 1984). In this return to a focus on vertical
health programming — through which international economic institutions sought
efficient healthcare expenditure as a means to economic growth — developing
States reduced health expenditures, and health inequalities widened (Horwitz
1983). By 1988, WHO conceded the impossibility of its initial primary healthcare
goal, removing the language of ‘by the Year 2000’ from its ‘Health for Al
campaign (WHO 1988).

Despite WHO?’s efforts to reclaim the legal standards of the right to health in its
‘Health for All’ strategy, rigid international legal paradigms leave human rights
fixed in outmoded models of health, codified in weak international legal stand-
ards that cannot easily evolve to encompass underlying determinants of health.
WHO Constitution envisioned an expansive role for human rights protection and
promotion in realising the highest attainable standard of health, but WHO failed
to live up to this role. Given WHO’s longstanding (a) reluctance to politicise
health policy, (b) incapacity to create legal frameworks for health rights and (c)
grounding in medical practice, these vicissitudes in institutional leadership for
human rights ultimately limited WHQO’s ability to carry out its public health
mission under the right-based ‘Health for All’ strategy:.

First, WHO had long sought to avoid politicising its public health work,
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disengaging from national healthcare and global health policy debates where
those issues presented international relations conflicts. Given the State welfare
obligations inherent in a human right to health, the Cold War posed normative
and budgetary challenges to the development of health rights in international
law (Hoole 1976; Mingst 1990). Compounding these constraints, a decentralised
structure prevented WHO Secretariat from creating uniform health policy, allow-
ing national governments to manipulate WHO regional offices in the pursuit of
short-term medical interventions rather than underlying determinants of health
(Berkov 1957; Jacobson 1974). Despite the quixotic vision of a universal organisa-
tion devoted to achieving health equity through non-political policy, ‘efforts to
place health goals above power politics were pointedly rejected’ (Lee 2009: 24).
While some have faulted WHO for engaging in political advocacy under its
‘Health for All’ strategy (Siddiqi 1995), this narrative reveals that public health is
inherently political, with WHO failing to achieve its health goals where these
goals were not crafted in the political terms of human rights.

Second, in spite of WHO’s efforts to concretise human rights through its
‘Health for All’ strategy, it was hobbled in these efforts by its inability to engage
with the language of legal rights, set standards under international agreements or
develop models for national legislation. The reticence of WHO Secretariat
toward human rights — never developing personnel devoted to human rights or
involving its legal staff in rights-based communications — limited WHO’s
contributions to human rights institutions and treaties (Taylor 1992; Lakin 2001).
Even when WHO came to develop human rights principles under its ‘Health for
All’ strategy, it did so ineffectually, engaging in superficial statements unsuited to
the implementation of legal standards (Nielsen 1999). Where WHO had sought
to address health issues in the absence of its constitutionally endowed legal
authorities (Burr 1988), the inherent limitations of this approach became trans-
parent in the failure to achieve rights-based reform through the Declaration of
Alma-Ata, with legal advocates thereafter recognising the importance of inter-
national law and national health legislation to the creation of global health
policy (Fuenzalida-Puelma and Connor 1989). While WHO possesses invaluable
technical expertise in health, giving it preeminent legitimacy in developing pub-
lic health standards to address underlying determinants of health, this history
shows that WHO must be competent to frame these normative processes pursu-
ant to legal frameworks if it is to bind States meaningfully to realise the right to
health.

Third, WHO Secretariat elevated medical practice over health rights, finding
that its pragmatic approach to selective medical care was incompatible with a
rights-based approach to underlying determinants of health. Given ambiguities in
the language of the right to health — ambiguities largely caused by a lack of
WHO participation in the development of legal norms — the right to health
was left open to shifting definitions on the very object of the right, with the
medical establishment holding sovereign authority to define the policies nec-
essary to realise health (Taylor 1991). As medical practitioners abandoned
public health in the aftermath of the Second World War — a unique and
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unrepresentative moment in the history of ideas surrounding health — WHO
would institutionally support this medicalised agenda, with the right to health
regressing to a right to the individual medical technologies and services then
thought to be singularly necessary to bring about the ‘end of disease’ (King 1974).
With its technical agenda long focused on the provision of medicines and the
training of medical practitioners, WHO’s medical staff gave scant attention
to underlying determinants of health under the Director-General’s ‘Health for
All’ strategy (Litsios 2005). In implementing this strategy through the Declaration
of Alma-Ata, WHO Secretariat would not concern itself with the human
rights necessary to support an expansive public health approach to primary
healthcare.

With these institutional impediments stymieing the evolution of a human
right to health, WHO leaders could not bring States to accept their obligations for
underlying determinants of health pursuant to the ‘Health for All’ strategy.
Unlike other specialised agencies, WHO viewed its mission solely through a
functional lens, and ‘[f]ulfilling its mandate was not done from a rights pers-
pective nor with the aim of setting standards to be met by states’ (Jamar 1994: 45).
Where WHO had focused on health as a set of functional problems rather that
as a human right, it failed to achieve both, undercutting its own health goals by
denying them a foundation in human rights norms. This enduring neglect for
international legal approaches to health has led the right to health to fall from the
UDHR’s promise of lexical rigidity to its current state of aspirational fluidity, rarely
legislated or litigated to realise underlying determinants of health (Chapman and

Russell 2002).

5 The enduring legacy of WHO neglect

As a result of the medicalisation of primary healthcare and the downfall of
WHO?’s ‘Health for All’ strategy, a limited individual right to health — interpreted
predominantly as a right to healthcare — has confined rights-based advocates to
pressing for discrete medical services in response to problems demanding wide-
spread change through public health systems. Given WHO’s abnegation of
global health governance for human rights, this framework for the right to
health has set up an obligation that few States can fulfil, and which has pro-
ven inadequate to addressing growing socio-economic disparities in underlying
determinants of health (Meier and Mori 2005). With responsibility for the pro-
vision of health services passing to partnerships of public, private and not-for-
profit actors, neither States nor international organisations are held to account
under this atomised right to individual healthcare (Stuttaford 2004).

Following the fall of the Declaration of Alma-Ata — with the hegemony of
the neo-liberal economic paradigm necessitating a return to the ‘Health for
All’ strategy — WHO’s weaknesses in rights-based approaches to health have been
most painfully felt by those in greatest need (Tarantola 2008). The neo-liberal
economic paradigm — including policy prescriptions for privatisation, deregula-
tion and decentralisation — has led to the dismantling of national health systems
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and the reorienting of economic development to the detriment of public health,
exacerbating health inequalities within and between countries (Chen and Ber-
linguer 2001). In the wake of neo-liberal economic reforms, exposing developing
States to exorbitant national debt repayments and insalubrious structural adjust-
ment programs, the broad definition of primary healthcare laid out in the Declar-
ation of Alma-Ata has been replaced with one that focuses on curative interven-
tions in the context of national health system retrenchment and reduced social
welfare expenditure (McMichael and Beaglehole 2000). Rather than opposing
this paradigm under the legal mantle of health rights, ‘WHO has fallen victim
to neo-liberal globalization’ (Katz 2007), forced into public-private partnerships
for individual healthcare instead of primary healthcare for the public’s health
(MacDonald 2005). Evincing this paradox between healthcare policy and under-
lying determinants of health, WHO’s Director-General was left to concede
that although ‘[n]ever have so many had such broad and advanced access to
healthcare . .. never have so many been denied access to health’ (Millen ez al.
2000: 4).

Without access to international legal standards, WHO could be denied a seat
at the development table, excluding it from the global socio-economic institu-
tions most crucial to realising improvements in public health (Meier and Fox
2008). Given WHO’s inability to apply human rights to reclaim global health
governance and to alleviate the harmful ramifications of neo-liberal economic
policies (Kirby 1999), health advocates, not accustomed to working with WHO
to develop human rights norms, abandoned legal obligations for health, relegat-
ing themselves to the non-binding ‘commitments’ of the UN’s Millennium
Development Goals (UN 2000) and UNAIDS’ and WHO’s ‘3 by 5’ programme
for the distribution of HIV medications (WHO 2004). Yet these efforts, much
like previous hortatory goals — celebrated in their creation but abandoned in
their codification — have failed to achieve programmatic specificity and legal
accountability, enabling further regression from the universal standards of
‘Health for All’.

In the absence of WHO leadership for health rights, it has fallen to the UN’s
human rights institutions — the Committee on Economic, Social and Cultural
Rights (CESCR) and Special Rapporteur on the Right to Health (UN 2003) — to
do what WHO could not: interpret the right to health in an expansive way
that would set legal standards for addressing underlying determinants of health.
Given past WHO neglect in developing these legal norms under the right to
health, such UN interpretations required an explicit acknowledgement of the
‘dynamic definition of the right to health’ (CESCR 1994: 7), and an attempt to
reinterpret the right to health commensurate with evolving health discourses
(CESCR 2000). To the extent that these UN efforts have faced criticism for
exceeding the limits of their legal mandate for norm clarification (Gorove 2004),
constraining these interpretations in influencing State health policy, these obs-
tacles to international legal obligations for underlying determinants of health can
be traced back to the foundations of WHO’s ill-fated movement for health and
human rights.
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6 Conclusion

Only by appreciating the rich political history of WHO involvement with human
rights are we able to recognise the squandered opportunities for WHO leadership
in advancing a rights-based approach to health — and to learn from those lost
opportunities. After decades without enforceable legal obligations under the right
to health, with repeated criticism of WHO for its lack of human rights coordin-
ation, the UN’s ‘cross-cutting approach’ to human rights has paved the way for
WHO to mainstream human rights in its public health policies (UN 1997). WHO
has only begun to institutionalise this cross-cutting approach, most prominently
through the creation of its Department of Ethics, Trade, Human Rights and
Health Law, which has collaborated with organisations, scholars, and advocates to
advance consensus at the intersection of health and human rights. After a decade
under this new UN approach, however, this WHO human rights department has
faced attrition in its budget and prominence, and nascent WHO health policies
have faced criticism for their disconnection from the path of human rights. As
these challenges continue to confound rights-based approaches to health,
WHO’s 2008 World Health Report, ‘Primary Health Care — Now More Than
Ever’, notes striking public health inequities within and between countries and
calls for a return to the primary healthcare approach of the ‘Health for All’
campaign (WHO 2008). Given WHO’s inconstant commitment to human
rights, it remains to be seen whether WHO will adhere to this evolving rights-
based imperative or revert to its previous institutional neglect of human rights
for the public’s health.
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9 The human right to
health in an age of
market hegemony

Paul O°Connell'

1 Introduction

Recognition that individuals and communities enjoy a human right to health
has, progressively, come to be widely accepted at the international, regional and
domestic levels. First with the post-Second World War consensus on human rights,
and subsequently through the reinvigorated health and human rights movement,
which emerged in response to the HIV/AIDS pandemics in the early 1990s, a
consensus has emerged on the centrality of health as a basic human right and on
the concomitant obligations of States to respect, protect and fulfil the various
aspects of this most basic of rights (Gruskin and Tarantola 2005). Notwithstanding
the widespread diffusion of the language of the right to health, the modern era of
globalisation has been characterised by ‘bourgeoning health inequalities’ on many
levels (Meier 2007: 545). This chapter seeks to contribute to explaining this dis-
juncture by problematising the relationship between the right to health and the
economic, social and political doctrines that have characterised the era of global-
1sation. We begin by briefly highlighting some of the central principles of the right
to health as recognised in international human rights law, before then going on
to set out the current context within which the right to health 1s asserted through
a discussion of the nature of contemporary globalisation, noting in particular
the centrality of neo-liberal ideology and ‘market solutions’. Following this, we
consider the tensions between the assertion of the right to health and the ‘com-
mon sense’ of market hegemony, before concluding that a substantive commitment
to the right to health may very well require a conscious break with the logic of
contemporary globalisation.

2 The human right to health

It was not until the twentieth century, following the atrocities of the Second World
War, that the concept of human rights in general, and the right to health in
particular, gained widespread institutional support. Two noteworthy milestones in
the recognition of the right to health in international human rights law were the
adoption of the Constitution of the World Health Organization (WHO) in 1946,
which provides that the ‘enjoyment of the highest attainable standard of health is
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one of the fundamental rights of every human being without distinction of race,
religion, political belief, economic or social condition’; and subsequently the
Universal Declaration of Human Rights (UDHR) in 1948, Article 25 of which
states that ‘everyone has the right to a standard of living adequate for the health
and wellbeing of himself and his family, including food, clothing, housing and
medical care’. These moral and aspirational obligations were subsequently trans-
formed into binding legal norms with the adoption of the International Covenant
on Economic, Social and Cultural Rights (ICESCR) in 1966. Article 12 of the
ICESCR, which Gross calls ‘the foremost international legal document address-
ing the right to health’ (Gross 2007: 293), guarantees ‘the right of everyone to the
enjoyment of the highest attainable standard of physical and mental health’. It
also sets out an illustrative list of specific measures to be taken by States in order to
achieve the full realisation of this right, the most pertinent for present purposes
being the obligation on States to create the ‘conditions which would assure to all
medical service and medical attention in the event of sickness’.

2.1 The right to health in general

It can be seen from this expansive statement that the ‘right to health is one of
the most extensive and complex human rights in the international lexicon’ (Hunt
2007: 8), extending far beyond the provision of medical services to encompass, as
it must, all of the underlying determinants of health. However, for the purposes
of the discussion here, the focus will be limited to that aspect of the right to health
which gives rise to an entitlement to healthcare, understood in its simplest terms
as clinical and therapeutic measures that health professionals and medical systems
provide for sick people.” In what follows, we will examine how the normative
content of this aspect of the right to health has been delineated at an inter-
national level, through the work of both the Committee on Economic, Social
and Cultural Rights (CESCR), the body established to monitor compliance with
the ICESCR, and the subsequent and supplementary work of the UN Special
Rapporteur on the Right to Health. Particular attention will be given to the
principles of non-discrimination and non-retrogression, both of which are central
to the right to health.

At the outset, it should be said that the right to health, belonging to the class
of socio-economic rights, has traditionally been one of the ‘poor cousins’ within
the international human rights regime. One of the consequences of this historical
dispensation is that the right to health, in common with most other socio-
economic rights, suffers from a relative dearth of jurisprudence to clarify its nature
and content. In order to overcome this deficiency as it relates to socio-economic
rights in general, the CESCR has developed the practice of adopting ‘General
Comments’ to clarify the normative character of the various rights guaranteed
in the ICESCR. In relation to the right to health, the most important of these
to date 1s General Comment 14, which represents ‘perhaps the most successful
attempt to infuse concrete substance into the right to health’ (Gross 2007: 300),
and which clarifies the normative character of the right to health under Article 12
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ICESCR, setting guidelines on the nature of States’ obligations with respect to
this right, and identifying potential violations of it. The principles established
initially in General Comment 14 have subsequently been reinforced and otherwise
elaborated upon by the work of the Special Rapporteur on the Right to Health.

After reaffirming the importance, in general terms, of the human right to
health, General Comment 14 proceeds to delineate the normative content of the
right to health under Article 12 ICESCR. First and foremost, the CESCR point
out that the right to health does not amount to a right to be healthy per se, but
instead entails a ‘right to the enjoyment of a variety of facilities, goods, services
and conditions necessary for the realization of the highest attainable standard
of health’ (UN-CESCR 2000: para 9). The right to health is then defined in
expansive terms, encompassing an entitlement to, iter alia, safe, potable water and
adequate sanitation, an adequate supply of food, nutrition and housing, as well as
timely and appropriate healthcare (UN-CESCR 2000: para 11). Furthermore, all
of these aspects of the right to health must comply with four essential criteria:
availability, accessibility, acceptability and quality. Availability requires that func-
tioning public health facilities, goods and services, as well as programmes, are
available in sufficient quantity within the State. Acceptability means that all health
facilities, goods and services must, wter alia, be ‘respectful of medical ethics and
culturally appropriate’, while quality requires that all health facilities, goods
and services are ‘scientifically and medically appropriate and of good quality’
(UN-CESCR 2000: para 12).

The requirement of accessibility is given the greatest attention in General
Comment 14, and is also the most pertinent of the criteria for the purposes of
the present discussion. In the context of the right to health, accessibility has four
overlapping dimensions to it: (a) health facilities, goods and services ‘must be
accessible to all, especially the most vulnerable or marginalized sections of the
population, in law and in fact, without discrimination’; (b) health facilities, goods
and services must be physically accessible, in the broadest sense of that term; (c)
all health facilities must be economically accessible, in the sense that ‘[payment]
for health-care services . .. has to be based on the principle of equity, ensuring
that these services, whether privately or publicly provided, are affordable for all,
including socially disadvantaged groups’; (d) the requirement of accessibility
entails an element of information accessibility, encompassing ‘the right to seek,
receive and impart information and ideas concerning health issues’ (UN-CESCR

2000: para 12).

2.2 The principles of non-discrimination and
non-retrogression

Pursuant to Articles 2(2) and 3 ICESCR, the principle of non-discrimination is
central to the normative character of the right to health under Article 12. The
CESCR points out that:

With respect to the right to health equality of access to health care and health
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services has to be emphasized. States have a special obligation to provide
those who do not have sufficient means with the necessary health insurance
and health-care facilities, and to prevent any discrimination on . . . prohibited
grounds in the provision of health care and health services, especially with
respect to the core obligations of the right to health.

(UN-CESCR 2000: para 19)

In this context, the CESCR goes on to note that ‘[inappropriate] health resource
allocation can lead to discrimination that may not be overt’ (UN-CESCR 2000:
para 19). In this manner, the Committee acknowledges that de facto discrimination
in access to healthcare services resulting from ostensibly benign policies can
contravene the non-discrimination facet of the right to health under Article 12
ICESCR.

Having delineated the normative character of the right to health, the CESCR
then considers the legal obligations placed on States in order to fulfil their obliga-
tions under the Covenant. The Committee first notes that the concept of progres-
sive realisation, contained in Article 2(1) ICESCR, in no way diminishes States’
obligations with respect to the right to health; rather, ‘progressive realization
means that States parties have a specific and continuing obligation to move as
expeditiously and effectively as possible towards the full realisation of Article 12
(UN-CESCR 2000: para 31). One consequence of this general obligation is that
‘any retrogressive measure taken in relation to the right to health’ is presumptively
impermissible (UN-CESCR 2000: para 32). In relation to the more specific obli-
gations placed on States, the CESCR, in common with its practice in relation to
other rights, states that the right to health imposes three levels of obligation on
States Parties: the obligations to respect, protect and fulfil. The CESCR further
elaborates on this typology in the following terms:

The obligation to respect requires States to refrain from interfering directly or
indirectly with the enjoyment of the right to health. The obligation to profect
requires States to take measures that prevent third parties from interfering
with article 12 guarantees. Finally, the obligation to fulfil requires States to
adopt appropriate legislative, administrative, budgetary, judicial, promotional
and other measures towards the full realization of the right to health.

(UN-CESCR 2000: para 33)

Interestingly, in further elaborating on the nature of States’ obligations, the
CESCR points out that the obligation to protect the right to health requires States
to, among other things, ensure that ‘privatization of the health sector does not
constitute a threat to the availability, accessibility, acceptability or quality of health
facilities” (UN-CESCR 2000: para 35).

The CESCR then sets out certain ‘core obligations’ of the right to health,
which are subject neither to the idea of progressive realisation nor to resource
constraints; the most important of which, for present purposes, is the obligation
on States to ‘ensure the right of access to health facilities, goods and services on a
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non-discriminatory basis, especially for vulnerable and marginalized groups’
(UN-CESCR 2000: para 43). Having established the normative character of the
right to health and States’ obligations concomitant thereto, the CESCR provides
an illustrative list of potential violations that emerge from the interaction of the
two. The most important examples given, at least in so far as the present discus-
sion is concerned, are; (a) that a denial of access to health facilities, goods or
services to particular individuals or groups resulting from either de jure or de_facto
discrimination will constitute a violation of the ICESCR (UN-CESCR 2000:
para 50); and that (b) ‘insufficient expenditure or misallocation of public resources
which results in the non-enjoyment of the right to health by individuals or groups,
particularly the vulnerable or marginalized’, will also be considered a violation of
the Covenant (UN-CESCR 2000: para 52). These last two examples capture the
ideas of non-discrimination and non-retrogression, and emphasise their centrality
to the right to health.

The Special Rapporteur picks up on the various key points developed by the
CESCR; in particular, the centrality of the principle of non-discrimination per-
meates all of the Special Rapporteur’s reports. Indeed, in his first report he notes
that ‘[n]on-discrimination and equal treatment are among the most crucial com-
ponents of the right to health’, and as a consequence, ‘international human
rights law proscribes any discrimination in access to healthcare [on] prohibited
grounds . . . which has the intention or effect of impairing the equal enjoyment of
the right to health’ (Hunt 2003: 8). Later in the same report, he notes that the
States’ obligations to ensure access, without discrimination, to all health facilities,
goods and services is of increased relevance in the case of ‘the most vulnerable
[and] marginalized sections of the populations’. In a subsequent report, the
Special Rapporteur argues that the very essence of the right to health is ‘an
effective and integrated health system’, which ‘must be accessible to all, not just
the wealthy but also those living in poverty’ (Hunt 2006: 5). Also in his most recent
report, the Special Rapporteur stresses that equality and non-discrimination ‘are
among the most fundamental elements of international human rights, including
the [right to health]’ and that ensuring equal and non-discriminatory access to
healthcare services, with a proverbial preferential option for the socially excluded,
is one of the core obligations imposed on States (Hunt 2008: 11, 14).

In similar terms to the CESCR, the Special Rapporteur also stresses the
importance of the principle of non-retrogression with respect to the right to health.
In particular, in his most recent report he notes that:

[An] ... implication arising from progressive realization is that at least the
present level of enjoyment of the [right to health] must be maintained. This
1s sometimes known as the principle of non-retrogression. Although rebuttable
in certain limited circumstances, there is a strong presumption that measures
lowering the present enjoyment of the right to health are impermissible.

(Hunt 2008: 14)

It can therefore be seen, from both the work of the CESCR and the Special
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Rapporteur, that the principles of non-discrimination and non-retrogression are
central elements of the international human right to health. In the next section,
we will digress slightly to spell out the context of neo-liberal global hegemony,
before then going on to consider the extent to which the principles and policies
characteristic of the era of globalisation impact on individual and community
enjoyment of the right to health.

3 The triumph of ‘the market’

The last quarter of the twentieth century and the early years of this century were
defined, in many respects, as the era of globalisation (Held and McGrew 2002).
The language of globalisation was (and remains) ubiquitous, with a concomitant
burgeoning of scholarly literature and increased public consciousness of the term.
Without delving too deeply into the ongoing debates and controversies about the
precise nature, contours and definitions of globalisation here, it will be accepted,
arguendo, that the current era of globalisation has been, first and foremost, an era
of neo-liberal global hegemony. The point is made cogently by Jan Aart Scholte,
who notes that:

Neoliberalism has generally prevailed as the reigning policy framework in
contemporary globalization . . . Most governments . . . have promoted neo-
liberal policies towards globalization, especially since the early 1980s . ..
agencies such as the IME the WTO and the [OECD] have continually
linked globalization with liberalization. Champions of neoliberal globaliza-
tion have also abounded in commercial circles, particularly in the financial
markets and among managers of transborder firms. Business associations
like the International Organization of Employers and the World Economic
Forum . .. have likewise figured as bastions of neo-liberalism. In the mass-
media, major business-orientated newspapers . . . have generally supported
neoliberalism. In academic quarters, mainstream economists have extolled
the virtues of global free markets . . . Given this widespread hold on centres
of power, neoliberalism has generally ranked as policy orthodoxy in respect
of globalization. Indeed in the late twentieth century neoliberal ideas gained
widespread unquestioned acceptance as ‘commonsense’

(Scholte 2005: 39)

In light of this assessment, we can say that, in truth, the age of globalisation is
better understood as being an age of market hegemony: an era in which all of the
governments of the world, whether through ideological commitment or under the
pressures of market discipline, embraced and implemented orthodox neo-liberal
policy prescriptions (O’Connell 2007). With this understanding, we can now fruit-
fully move on to look at the impact of neo-liberal hegemony on the right to
health; however, before that we will take the time to spell out what we mean by
neo-liberalism, and what has contributed to it emerging as the ‘common sense’
world view over the last quarter century.
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Neo-liberalism is a multifaceted phenomenon, constituting an ideological world
view, a set of policy prescriptions and, most fundamentally, a political project,
which privileges the economic interests of small, economically powerful sections
of society, both domestically and globally. As a political project, it is essential to
stress that the ascendancy of neo-liberal common sense was not, as is often implied,
a natural and neutral phenomenon. Rather, it was the result of an inherently
political project, as Leys notes:

Globalisation was . . . a political project to defeat ‘socialism’. Both the US
and the British economies had experienced slow growth and declining inter-
national competitiveness in the 1960s. In both countries politics became
polarised, between defenders of the post-war ‘settlement’ . .. in which the
state played the role of both manager of the economy and provider of social
services and social security ... and those who feared that private capital
risked losing its power and authority. One side of the successful campaign to
roll back socialism . .. was to attack its domestic base in the labour move-
ments through anti-union measures and higher unemployment, privatisation
and reduced taxes on capital. The other side was to end controls over capital
movements and reduce trade barriers, exposing the domestic workforce to
competition from lower-paid workers in countries with weaker regulatory
regimes — at the same time making it hard, if not impossible, for any future
government to reverse these changes. The result of capital mobility was this
the rapid formation of a global economy that quickly generated market forces
which impinged on national states and governments much more powerfully,
and led to domestic deregulation in response.

(Leys 2001: 12)

Thus the era of globalisation, or in truth the era of neo-liberal market hegemony,
has fundamentally been a project to both increase profit rates for capital and to
assert the class power of the owners of capital (Harvey 2005).

At the level of ideology, neo-liberalism espouses a hard-edged interpretation of
the classic laissez-faire thinking of figures such as Hobbes, Locke and Adam Smith,
rebottled for the twentieth century by Hayek, Nozick, Friedman and others
(Macpherson 1987; Hayek 1986; Nozick 2001). This world view holds that the
centre of the moral universe is the rational, self-centred, utility-maximising indi-
vidual; an individual who asks nothing of society and seeks nothing in return. From
this vantage point, the collectivity of organised society and the State are necessary
evils and should be ordered so as to impinge as little as possible on the autonomy
of the individual. The State should protect the institution of private property, put
in place the necessary framework for the operation of a free-market economy,
and punish transgressions against private property; other than these limited roles,
the State’s functions should be strictly circumscribed (Harvey 2005: 64-7).

This ideological predisposition, in the modern era, has led to a specific set of
policy prescriptions. Namely, ‘taxation structures that favour capital accumulation
over income redistribution, industrial policies that minimize the presence of the
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state in private industry, and retrenchment in welfare spending’ (Prasad 2006: 4-5).
Furthermore, and of particular relevance to the present discussion, neo-liberalism
has championed privatisation as a central policy prescription. This essentially
entails the transfer of hitherto publicly owned property, industries or services to
the private sector, in exchange for the purported dual benefits of greater efficiency
and reduced public spending (Herman 1995). However, the real objective behind
the push to privatisation and commodification has been ‘to open up new fields for
capital accumulation in domains hitherto regarded off-limits to the calculus of
profitability’ (Harvey 2005: 160). The focal point for neo-liberals, particularly in
the UK and US, was a rejection of the postwar compromise, which placed limits
on corporate activity and also provided for a relatively strong welfare State.

The raison d’étre of neo-liberalism, at least rhetorically, is to roll back this social
State (Prasad 2006), although as Navarro notes, the neo-liberal rhetoric of rolling
back the State belies the fact that that neo-liberal globalisation has relied heavily
on strong, activist States — augmenting the manner and reasons for which the
State intervenes, but not, in truth, diminishing the State’s power. What neo-liberal
globalisation has really been about is rolling back the State’s involvement in social
provision (education, healthcare, etc.) and opening up these fields to profit-making,
while at the same time strengthening the State’s coercive capacities and its pro-
capital, market-friendly regulatory functions (Navarro 2007). This means that,
contrary to some common wisdom, the nation State has not been rendered impo-
tent in the era of globalisation, rather the State is ‘constrained to use its power
to advance the process of commodification’ (Leys 2001: 2).

It is interesting to note that in the context of the current global economic crisis
some authors are claiming that ‘[capital’s] reign has come to an end in a vicious
crash, with ruined lives, bankrupt nations, and the free market model in tatters’
(Andrews 2009: 60). Such pronouncements about the demise of neo-liberalism
should, however, be viewed with a healthy degree of scepticism, in light of the fact
that international financial institutions, such as the International Monetary Fund
(IMF), consider the departures from free-market orthodoxy, and massive govern-
ment interventions necessitated by the current economic crisis, to be aberrant
steps — necessary in the short term before a return to business as usual (Collyns
2008: 19-20; Blanchard 2008: 10). It is also notable that US President Barak
Obama has appointed as one of his chief advisers in addressing the crisis Paul
Volcker, who was also one of the leading lights in the ascendancy of neo-
liberalism (Harvey 2005: 1-2). Furthermore, talk of the demise of neo-liberalism
turns, in many respects, on one’s understanding of what ‘neo-liberalism’ means.
If you view it simply as the collection of policy prescriptions that characterised the
last 20 years or so (deregulation, privatisation, etc.) then we may very well witness
a retreat from some aspects of these policy prescriptions, at least in the short-term.
If, on the other hand, you accept Harvey’s contention that neo-liberalism is ultim-
ately a catch-all term for the global realignment of class forces, the privileging
and strengthening of the ruling classes vis-a-vis the working class (Harvey 2005),
the current crisis may well be considered as enhancing and strengthening neo-
liberalism; through driving down workers” wages and demands, through multiple
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austerity plans resulting in budget cuts, for example in health, which in turns open
the way for greater reliance on private sector provision.

The context, then, in which the right to health is asserted, advanced, denied
and undermined is not one of some abstract ‘global village’. Rather, the operative
context remains one in which the logic of the market is advanced as the only
viable means through which human interaction on all of its levels can be pursued.
With respect to healthcare, the prescriptions of privatisation and commodification
are presented as the common-sense solutions to address people’s healthcare needs
and demands, while the reality is that these policy prescriptions serve, first and
foremost, to open up new avenues of profit realisation for both domestic and global
economic elites. Appreciating this context will assist us in understanding the dis-
juncture between the rhetoric of the right to health and systemic denials of the
right to health, and it is to concrete examples of this disjuncture that we now turn.

4 The right to health and market hegemony

The real-world fortunes, then, of the various aspects of the right to health are
determined in this context of market hegemony. In this section, I want to high-
light a number of areas in which the market paradigm conflicts with the human
right to health — one somewhat esoteric and abstract, but no less important, and
two practical. The tensions highlighted by these arguably irreducible problems
raise questions about the extent to which the right to health can genuinely be
realised in a context of market hegemony, or whether, instead, a substantive
commitment to the protection of the right to health poses a challenge to the
politico-economic doctrines that have dominated national, regional and supra-
national policy fora for the last two decades or more. Ultimately, the discussion in
this section allows us to view the common sense of neo-liberalism through the
optic of the human right to health, and thereby consider the extent to which
commitment to the latter is compatible with the logic of the former.

4.1 Competing ethical foundations

The first issue we examine is a foundational conflict between the differing ways in
which healthcare and access to medical facilities and treatments are viewed — on
the one hand from the perspective of the right to health, and on the other hand
how they are viewed through the optic of the market. The right to health is, at the
very least, grounded on ‘equal enjoyment of the right . . . specifically, the right to
receive medical care . . . on a needs-basis’ (Gross 2007: 305). In contrast, the neo-
liberal push to privatisation of healthcare views it as a service or commodity like
any other, to be produced and provided for a profit (Leys 2001). Herman notes
that privatisation and commodification are overlapping categories (Herman 1995:
3); consequently, the transfer of the provision of medical services from the public
to the private sector not only entails a change in ‘who’ delivers the service, but more
fundamentally involves a re-definition of ‘what’ is being provided. Healthcare, in
this context, goes from being an essential public good and human right, available
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without arbitrary discrimination on the basis of medical need, to a market com-
modity or service, available, to differing degrees and at different levels of quality,
to those who can pay. As Leys puts it:

the provision of a service to fulfil collectively determined socio-political
purposes ends up as a drive to find mass-produced goods that can be sold
profitably. The collective needs and values that the service was originally
created to serve are gradually marginalised and finally abandoned.

(Leys 2001: 4)

This shift involves a fundamental redefinition of what healthcare is, and the terms
on which it should be available, and it is a shift that does not sit easily with
healthcare understood from the perspective of the right to health. For Pellegrino,
‘health and medical care do not fit the conceptual model of commodities’ because
they ‘center too much on the universal human needs which are much more
fundamental to human flourishing than any commodity per s¢ (Pellegrino 1999:
251). He goes on to pose the contrast between the market conception of health-
care and what we might call the human rights compliant conception, in the
following terms:

The contrasts between business and professional ethics are striking. Business
ethics accepts health care as a commodity, its primary principle is non-
maleficence, it is investor- or corporate-centred, its attitude is pragmatic, and
it legitimates self-interest, competitive edge, and unequal treatment based on
unequal ability to pay. Professional ethics, on the other hand, sees health care
not as a commodity but as a necessary human good, its primary principle is
beneficence, and it is patient-orientated.

(Pellegrino 1999: 254)

Similarly Aeyal Gross notes that it is only when the right to health is treated as
inconsequential that ‘health becomes a commodity or good — something that is
purchased with money by those who wish to and have the means to do so’ (Gross
2007: 291).

What the zealous push to privatisation and commodification fails to realise, or
is incapable of realising, is that:

Many public services, like health and education, have been publicly provided
because they have been produced “for the benefit of the public”. This reflects
the egalitarian idea that everybody, regardless of income or foresight, should
have access to a decent standard of these services, and that all in society
benefit from a healthy and well-educated population.

(Glyn 2006: 44-45)

This egalitarian idea predates the contemporary ascendancy of the discourse of
human rights, however it is very much congruent with the fundamental principles
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underlying the right to health, and it is also fundamentally at variance with the
operative logic of neo-liberalism. Paul Farmer sums the issue up in the following
terms: ‘[we] thus find ourselves at a crossroads: health care can be considered
a commodity to be sold, or it can be considered a basic social right. It cannot
comfortably be considered both of these at the same time’ (Farmer 2005: 175).
This is thus the first, and most basic, level at which we see tension between the
currently dominant ideological discourse and political practice and a commit-
ment to the right to health.

4.2 Unequal access to privatised healthcare

The second major area of concern is the question of equal access to medical care.
As Paul Farmer notes, ‘inequalities of access and outcome constitute the chief
drama of modern medicine’ (Farmer 2005: 164). In common with the general
neo-liberal push towards privatisation and commodification of heretofore non-
market spheres of activity, there has been a generalised push towards greater
private sector involvement in the provision of healthcare throughout the world.
Indeed, healthcare is somewhat of a special case from the perspective of the
dominant classes pushing neo-liberalism, because of the increased opportunities
for profit accumulation presented by the healthcare sector (Filc 2005). The pur-
ported advantages of this policy prescription are greater efficiency, reduced
demands on the public purse and, as the commodification processes becomes
more entrenched, an emphasis on ‘consumer choice’. This push to privatisation,
however, has potentially serious consequences for the idea of access to healthcare
enjoyed on a non-discriminatory basis, which is at the heart of the international
human right to health. As Aeyal Gross notes, ‘a major challenge to health rights
is the maintenance of a public health system with equal access in the face of
the transfer of medical services to private or semi-private processes, where they
become available for a fee’ (Gross 2007: 331). Privatisation, thus, represents one
of the primary sites of conflict between the ideal of the human right to health and
the logic of market hegemony.

We begin our discussion in this context, as we must, with an examination of
the US healthcare system. Due to the fact that the US has historically relied on
for-profit provision as a central element of its healthcare system — far more so than
any other developed country (Oberlander 2006) — it provides the primary ‘test
case’ for an assessment of the likely impact of privatisation on access to health-
care. The most immediately striking feature of health, in general, in the US is the
fundamental inequality that marks it, as one commentator notes:

[in the US today] the most advantaged portions of the population ...
experience levels of longevity and health that approach the current biologic-
ally attainable maxima . . . In contrast, the least advantaged . . . experience
levels of health and life expectancy only somewhat better than humankind
prior to the industrial and medical revolutions of the past seven centuries.
(House 2001: 524)
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While this chasm between health levels correlates with race, gender, disability
and a number of other indicia, the salient feature that marks both differences in
health, quality of life, etc., and inequalities in access to healthcare is social class
(Blacksher 2008). Put simply, the US free-market model provides the highest
attainable standard of health, but only for those who can afford it.

With respect to access to healthcare services, the US model of delivery means
that timely access to the best medical care is available to those who can pay for it,
primarily through the medium of private health insurance. Because of this, the
clearest indicator of the extent to which the US healthcare system provides effect-
1ve access to its services is an assessment of the levels of health insurance coverage.
This, of course, brings us to the great scandal of the US healthcare system: the
numbers of uninsured. Estimates of America’s uninsured vary, but a recent study
by Rowland and Shartzer argues that a snapshot of 2006 would show 47 million
Americans — or 18 per cent of the population under the age of 65 — without
health insurance (Rowland and Shartzer 2008: 619). The authors of this report
stress, however, that health insurance coverage is not a static matter, and that in
the two-year period from 2004-2005 as many as 82 million people, or one-third
of the American population under the age of 65, would have been without health
insurance for at least one month (Rowland and Shartzer 2008: 620). This is not
merely inequitable in an abstract sense: as the authors note, in 2006 as many as
22,000 ‘excess deaths’ occurred as a result of individuals not having medical
insurance and therefore being unable to access essential medical care (Rowland
and Shartzer 2008: 618). Vicente Navarro goes even further, and argues that as
many as 100,000 people die in the US every year due to lack of access to essential
medical care (Navarro 2007: 16).

Irrespective of which of these startling figures is more accurate, the key point
is that tens of millions of Americans are denied equal access to essential medical
care, due to the for-profit basis of US healthcare provision, and this is literally
a matter of life and death for tens of thousands of people every year. Some
commentators will be quick to argue that these inequalities are a result of excessive
interference in the market, or some other external force preventing the market
from working its magic (US Federal Trade Commission and US Department of
Justice 2004). However, Jonathan Oberlander argues strongly against this view —
for him:

the problem in U.S. health policy is not with politicians distorting the market,
but with the market itself . . . Markets ration by price and ability to pay, and
the American experience demonstrates that they are predictably regressive
in their distributional implications for medical care.

(Oberlander 2006: 262)

He concludes that continued reliance on for-profit solutions in the delivery of
healthcare services will lead to growing numbers of uninsured, spiralling health
costs (putting the lie to the claims of cost-efficiency associated with neo-liberal
policy prescriptions) and greater inequality in access to healthcare services. For
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Oberlander, this is ‘the inescapable conclusion of the history of U.S. health policy’
(2006: 263).

The significance of the US example is that its model of healthcare delivery,
with greater involvement of for-profit corporations, for example, has been pushed
(by corporations themselves, their trade representative bodies, the US government
and international financial institutions) and generally adopted throughout both
the developed and developing world in the era of global neo-liberal hegemony
(Maarse 2006; Martinsen and Vrangbak 2008; and Farmer 2005). In con-
sequence, countries such as Ireland, where the Minister for Health has zealously
pushed the privatisation agenda, have seen the exacerbation of access problems
latent in their public healthcare system. In that case, it is claimed, as is the norm,
that greater private-sector involvement in the form of private hospital co-location
on the grounds of public hospitals, State funding for public patients to purchase
certain acute medical services from private providers, and various other vehicles,
will result in more efficient and more cost-effective delivery of health services
(Harney 2005; Redmond 2005). However, the reality is that the pursuit of
these policies has been seen to be both un-economical on its own terms, and
furthermore as contributing to increased inequality in access to essential services
and undermining the quality of services available in public hospitals (O’Connell
2005).

Indeed, a recent report, published jointly by a non-profit health provider and
an independent research centre, concluded that in Ireland, ‘the operative logic of
health policy in recent years, with its favouring of private sector provision, would
seem [to be leading] to greater inequity’ (Adelaide Hospital Society and Jesuit
Centre for Faith and Justice 2007: 17). Similarly, Pollock has argued that the
steady move in the UK from the ideal of a universal, comprehensive and free
medical service, as embodied in the NHS at its inception, to a user-pays, US-style
market system of provision has resulted in ‘inequities of all kinds [being] aggra-
vated, not reduced, and new inequities . . . created’ (Pollock 2005: 35). Similarly,
countries such as South Africa, Tanzania, Guatemala (O’Connell 2005) and
Israel (Filc 2005; Gross 2007) have seen greater inequality in access to healthcare
concomitant with greater private sector, for-profit involvement.

On a more fundamental level, the problem with the market-model of health-
care provision is that it not only results in increased inequality of access, but also
that it normalises and rationalises such inequality. As Pellegrino puts it:

Inequalities in distribution of services and treatments are not the concerns
of free markets. Denial of care for patients who could not pay were not
unknown in the past. But they were not legitimated as they are in a free
market system where patients are expected to suffer the consequences of a
poor choice in healthcare plans, or a decision to go uninsured or to pay
only for a plan with lesser levels of coverage. In this view, inequities are
unfortunate but not unjust . . . Some people simply are losers in the natural
and social lottery.

(Pellegrino 1999: 252)
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The logic of profit maximisation in the context of healthcare provision tends
strongly towards the sort of exclusion characteristic of the US model, and the
increased levels of inequality and de facto discrimination in access experienced by
countries that have more recently embraced the neo-liberal orthodoxies of privat-
isation and commodification. Again the point is made succinctly by Pellegrino,
when he notes that ‘there is no room in a free market for the non-player, the
person who can’t “buy in” — the poor, the uninsured, the uninsurable’ (Pellegrino
1999: 253). And this logic of exclusion is fundamentally at odds with the principles
of equality and non-discrimination at the heart of the right to health. Furthermore,
in the countries that are moving from a more egalitarian or universal model of
healthcare delivery, such as the UK and to a lesser extent Ireland, the adoption of
these neo-liberal policies can reasonably be considered as retrogressive, and there-
fore similarly in violation of international human rights norms.

4.3 Intellectual property rights, patents and access
to essential medicines

Access to essential medicines i1s an essential human right, derived both from the
right to health and from the right to life as recognised in various international
human rights treaties (Forman 2007). However, in the contemporary era the
importance of this right has been challenged by the assertion of the priority of
intellectual property rights, specifically in the patenting of essential medicines.
Unequal access to healthcare services is therefore not the only problem thrown up
by the market-driven domination of health. Another equally important and dele-
terious consequence of market hegemony is the problem of denial of access to
essential medicines due to the prioritising of intellectual property rights over
individual and group health needs. An immanent tension subsisted between the
assertion of intellectual property rights, which are by their nature exclusionary,
and human rights in the context of access to essential medicines, which is by its
nature inclusive. This latent tension became very real with the adoption of the
WTO Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPS). Coupled with the explosion of the HIV/AIDS pandemics, particularly
in the developing world, the entry into force of this agreement, ‘[requiring]
patents in everything from seeds to drugs, [made] intellectual property law
literally an issue of life and death’ (Chander and Sunder 2007: 566).

Prior to the adoption of the TRIPS agreement, many countries, particularly
developing countries where lack of access to essential medicines is particularly
acute, did not provide stringent patent protection for medicines, or provided only
short-term patents, in ‘large part because they took the view that the health sector
met a basic need and thus should be protected from full commercialization’
(Cullet 2005: 181). The TRIPS agreement, however, requires all signatories
to provide stringent and extensive protection for various copyright and patent
claims, including allowing for the grant of patents in all fields of technology
(TRIPS Arts 27.2-3) and the grant of patents for at least 20 years (TRIPS Art 33).
The stated reason for such patent protection is to incentivise research and
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innovation through rewarding inventors for their work (Cullet 2005: 182); the
reality, of course, is that the greater insistence on the priority of intellectual
property rights is in order to maximise the profits of transnational pharmaceu-
tical companies (Shahmanesh 2007). As Cullet points out, patented drugs are
far more expensive than their generic counterparts, thus realising significant
profits for the patent holders (Cullet 2005: 182). But, because of the centrality of
cost as a determinant of access to essential medicines, particularly in developing
countries:

the introduction of process and product patents on drugs is likely to influence
access to drugs to a significant extent. There will be abrupt rises in price . . .
and greater emphasis on private sector research and development. Together,
these are likely to create a situation where drugs become both less accessible
and less affordable.

(Cullet 2005: 189)

Indeed the current data on denial of access to essential medicines is truly stagger-
ing: at present some two billion people, or one-third of the world’s population, are
unable to gain routine access to essential medicines. This problem is more pro-
nounced in certain regions of the world, for example in sub-Saharan Africa,
which has the highest global concentration of HIV sufferers, 72 per cent of the
people requiring access to antiretroviral drugs are denied it purely, or primarily,
because they cannot afford the patented drugs (Forman 2007: 337-8). In an effort
to address these access problems, the governments of a number of countries,
notably South Africa and Brazil, sought to use the flexibilities in the TRIPS agree-
ment to create an exception, in the context where their countries were facing major
public health crises, to the general rules so that they could make generic HIV/
AIDS drug treatments available (Lazzarini 2003)." These initiatives, however,
were met with hostility from both the pharmaceutical industry and certain Western
governments, most notably the US government (Forman 2007). Ultimately, both
disputes were resolved in favour of the respondent States, and subsequently the
WTO issued the Doha Declaration in 2001. This declaration provided that the
TRIPS agreement would not be used to prevent Member States from taking steps
necessary to protect public health, including, as in this case, the issuing of compul-
sory licences for the manufacture of generic drugs deemed necessary to tackle a
public health crisis (WTO 2001).

Despite the fact that the TRIPS agreement has these in-built flexibility mechan-
isms to allow governments, through compulsory licensing or parallel imports,
to respond to pressing domestic healthcare problems by sidestepping the stringen-
cies of the other TRIPS obligations, and despite the fact that these flexibilities
were validated and reinforced through the Doha declaration, they remain under-
utilised. This is due to the pressure placed on governments, particularly but
not exclusively in developing countries, to provide stringent and extensive protec-
tion for the intellectual property claims of multinational corporations, both by
those corporations themselves and by Western governments — particularly the US
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government — through both the threat of litigation and trade sanctions (Forman
2007: 342; Gross 2007:334—5; Sell 2007).

Furthermore, the TRIPS flexibilities have been obviated by the negotiation
of bi-lateral trade agreements between the US and both developed and develop-
ing countries, referred to as TRIPS-plus agreements, which include intellectual
property protections even more demanding than those contained in the TRIPS
agreement itself (Forman 2007; Gross 2007), such as ‘data exclusivity provi-
sions . . . prohibitions of parallel importation . . . highly restrictive conditions for
issuing compulsory licences . . . expanded subject matter requirements . . . and . . .
patent term extensions’ (Sell 2007: 59). Following an in-depth examination of 14
such agreements, Krikorian and Szymkowiak conclude that all of these agreements:

contain TRIPS-Plus provisions, and ... are systematically more restrictive
than the WTO standards. Therefore, these agreements increase the barriers
to access to generic medicines, either by intensifying such IP protections as
the existence and duration of exclusivity or by reducing the use of flexibilities
such as compulsory licences and parallel imports.

(Krikorian and Szymkowiak 2007: 408)

In a similar vein, Harvey and colleagues have argued that the TRIPS-plus trade
agreement reached between the US and Australia has the very real potential to
undermine the Australian Pharmaceutical Benefits Scheme, which is designed to
make essential medicines readily available to all Australians (Harvey et al. 2004).
The net consequence is that, notwithstanding the pious words of the Doha dec-
laration, the ‘global imposition of stringent patent rights [plays] a direct role in
the high loss of life due to inaccessible medicines’ (Forman 2007: 343).

Similar to the impact of greater privatisation of healthcare provision, more
stringent intellectual property rules can be seen to be contrary to both the prin-
ciples of non-discrimination and non-retrogression. At the level of discrimination,
the patenting of essential medicines inevitably results in a marked increase in their
cost, thereby rationing access on the basis of ability to pay; this in turn funda-
mentally reduces the ability of the poor and socially excluded to gain ready access
to essential medicines. With respect to the principle of non-retrogression, it can be
seen that many countries, for example India, had hitherto refused to grant exten-
sive protection of patent rights with respect to essential medicines, in an effort to
provide some limited form of equality of opportunity to access such medicines.
Compliance with the terms of the TRIPS requires a break with these sort of
practices and, due to the attendant higher prices of patented drugs, this ‘directly
implies a reduction in access to drugs and thus a step back in the implementation
of the right to health’ (Cullet 2005: 197). We therefore see two concrete examples
of the logic of neo-liberal market hegemony, privatisation and commodification,
contributing directly to substantial, widespread and entrenched denials of the
right to health. Taken with the general, more foundational conflict between the
right to health and the market conception of health discussed above, this raises
serious questions about the compatibility of the two.
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5 Conclusions

Alicia Yamin has recently noted that health is ‘perhaps the most radical of sub-
jects for human rights” (Yamin 2008: 1); we could go a little further and say that
in the current global conjuncture health is also one of the most subversive of
human rights. Indeed, the foregoing discussion of the impact of neo-liberal glob-
alisation on the right to health provokes serious questions about the compatibility
of a commitment to realising the promise of the right to health with the economic,
social and political orthodoxies that prevail today. It raises the fundamental ques-
tion of whether a substantive commitment to the right to health can be sustained
in the confines of this market hegemony, or whether instead the right to health
requires ‘deep changes in the basic economic and political systems that currently
define our lives” (Mercer 2004: 170), in order for its promise to be realised. Solomon
Benatar and his colleagues have argued that:

There is a ... contradiction between the global accumulation of medical
knowledge (capital) and the provision of stable conditions for the (social)
reproduction of facilities to deliver accessible, appropriate and affordable
healthcare ... This contradiction is being locked in by neo-liberal consti-
tutional governance mechanisms with damaging effects on the provision of
healthcare for the majority of the world’s population.

(Benatar et al. 2009: 357)

Consequently, they argue, the realisation of health for all (of the right to health)
Is contingent on a paradigm shift in global, regional and domestic economic,
political and social practices (Benatar et al. 2009: 371). Put bluntly, the promise of
the right to health will remain rhetorical and unfulfilled in a world where market
hegemony prevails.

There is, of course, nothing to be gained from imagining or believing that the
language of human rights, or of the right to health, can act as a panacea for all of
the social ills and inequities induced by the era of neo-liberal globalisation and the
logic of market hegemony (Meier 2007; Gross 2007). However, by the same token
we cannot deny that the language of human rights provides one form of emanci-
patory discourse for responding to the commonsense of neo-liberalism. Whether
consciously or not, once we begin to use the language of human rights, and for
present purposes of the right to health, we embrace a foundational value system
that, at the very least, requires social solidarity, equal access to essential services
on the basis of need, and a prioritising of collective welfare over individual or
sectoral private interests for its realisation (Leys 2001). All of these values are
completely anathema to the logic of neo-liberalism, consequently a commitment
to the former raises serious questions about the extent to which it can be pursued
in the context of market hegemony.
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Notes

1 Thanks to Shivaun Quinlivan and the editors of the present volume for comments on
an earlier draft of this chapter; while the chapter no doubt benefited from their careful
and considered input, responsibility for any remaining shortcomings rests solely with
the author.

2 While this chapter focuses primarily on the question of healthcare, and problematises
the relationship between the human right to health and neo-liberal hegemony in this
context, this focus is in no way intended to diminish or discount the equally important
role of the underlying determinants of health (access to water, decent nutrition, educa-
tion, shelter etc.) and the ways in which both the commodifying logic and inequalities
engendered and exacerbated by the era of neo-liberal globalisation have undermined
these, see Meier (2007) and Benatar et al. (2009). Rather, the focus of this chapter is
limited simply because doing justice to the wider context would require a chapter (or
possibly several) of its own.

3 In particular these governments relied on the public health exception provided in
TRIPS Article 8, the provision allowing for the granting of compulsory licences in
Article 31 and, to a lesser extent, the provision allowing for parallel imports in Article 6
(Cohen-Kohler ¢t al. 2008: 236-9).
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