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Will there ever be an end to discussion of the Nuremberg trials?
Although only limited new or startling facts or opinions may ap-
pear in the future, each new intellectual mood or development
may return to judge the Tribunal. As long as the monstrous out-
rages of Dachau, Buchenwald, and Bergen-Belsen are vivid in
men’s minds, as long as the long bloody years of the Second World
War are remembered personally and ruefully, men will return to
stand in judgment upon the Tribunal which sought to establish
the verdict of human justice upon those accused of causing death,
misery, and sorrow of those bitter years.

But even when the last person who experienced the war is
dead, men will return to the Nuremberg court because it was a test
of men’s basic concepts of law, politics, and morality. Nuremberg is
significant not so much because of what happened once and for all
in 1946 in a Bavarian city, but because of what it has become for
many men—sign and symbol of greater realities.

—William J. Bosch, Judgment on Nuremberg:
American Attitudes toward
the Major German War-Crimes Trials
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PROLOGUL

ON A COLD AFTERNOON IN 1939 I CAME HOME FROM SCHOOL TO
find my mother in tears. She sat on the sofa clutching several envelopes.
When [ asked what was wrong she simply handed them to me, too
choked up to speak. They were unopened letters she had sent to her fa-
ther in Czechoslovakia. They had all been returned, all stamped with the
same two words: “Address Unknown.” What was wrong? He had always
answered before. Where was he? Her father had always lived at the same
address in the city of Ostrava, the same house where she had spent her
youth until her marriage to my father and their emigration to America
in 1910. He would not have moved without notifying her. No wonder
she was upset. In the next year our family tried frantically to find out
what had happened to my grandfather. We called the Red Cross, tried to
contact the government in Washington, all to no avail. The Red Cross
told us that the Nazis occupying the country would not give them any
information.

This was the first time I knew that something seriously wrong was
going on in Europe. My mother never heard from her father again.
When World War II ended in 1945 I was in Austria as an American ar-
tillery officer with our occupation forces. My mother wrote asking if I
could possibly visit her hometown to find out what happened to her fa-
ther. I had a jeep and a driver willing to accompany me. My request to
make such a trip went all the way from my battery commander to Wash-
ington, D.C., but was turned down because it would have required my
traveling through Russian lines, believed to be unsafe. Years later, after
the cold war and after my mother had died, I went to Ostrava to seek in-
formation about my grandfather. I found out what I expected. He had
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been murdered by the Nazis at a concentration camp in Treblinka,
Poland.

At the time my mother’s letters were being returned, many similar
incidents were happening in homes across the country. Thousands of
Americans had their letters sent back also, all stamped with the same
words “Address Unknown.” They began asking questions too, trying to
find out what happened to their missing relatives in Europe. Thus began
the investigation that led to the trials at Nuremberg.



INTRODUCTION

I COULD SMELL THE STENCH OF DEATH AS I WALKED THROUGH THE
streets of Nuremberg on my way to the Palace of Justice. Beneath the
rubble of the shattered city lay the bodies of 20,000 air raid victims. In
that macabre setting the first international trial in history for crimes
against humanity and crimes of waging aggressive war was under way.

This book tells why the Nuremberg trials matter today and how
much they affect our lives in the twenty-first century.

Ever since the trial of some of the major Nazis began in 1945, ex-
perts have debated whether the event was the greatest trial in history, a
beacon of justice for all the world to follow, or merely the wreaking of
vengeance by the Allied victors over Hitler’s top brass with little mean-
ing for modern times. These remain intriguing questions for histori-
ans but what matters to us now is not just the trial itself but rather its
impact on law and society, the Nuremberg legacy.

As I sat in the press gallery I knew I was witness to a historic mo-
ment but I had no idea how much it would mean in the next century.
Hermann Goering, number two man to Adolf Hitler, sat thirty feet
away. With him in the defendants’ dock were Rudolf Hess, Joachim von
Ribbentrop and the other high Nazis. Hitler was dead so they blamed
everything on him.

I thought to myself: this cultured nation, so rich in music, literature,
and science—land of Beethoven, Bach and Brahms, birthplace of
Goethe and Schiller—how could it have produced leaders so barbaric?
How could these few Nazis have persuaded and organized so many oth-
ers to aid and abet their atrocities? Then another thought struck me,
frightening in its implications. Who am I? I am of the same species—the
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human race. Is there a beast in me too? Am I capable of the same atroci-
ties? Are we all?

Such questions plagued me then. Maybe I was too young and too
naive to figure it out. I was twenty-four years old, just out of the Army, a
cub reporter for the American newspaper in Europe, The Stars and
Stripes, still too inexperienced to cover this big case by myself.

Much has been written of the evidence presented at the Nuremberg
trials. To think back on the evidence still sends shivers down the spine:
bulldozers shoving thousands of white, naked corpses into mass graves;
lampshades made from the skin of murdered victims; inmate-slaves
forced to carry huge stones out of a quarry until they died of exhaus-
tion; inmates forced to undress and jump into ice-cold water so Nazi
doctors could test how much cold a human could stand before freezing
to death; mounds of dead or dying bodies stacked up in little pyramids
about the concentration camps. The scenes of horror went on and on.

What has not been told is the significance in today’s world of the de-
cision by the Allies to conduct a full and fair hearing of the Nazi leaders.
Only after many years as a lawyer and judge in America, and after con-
versations with hundreds of Germans then and now in East and West
Germany, have I come to realize the true meaning of that decision and
the record it created.

My story begins in the spring of 1945, months before the Nurem-
berg trial began. In the waning days of World War II, I was a forward ob-
server for a battery of field artillery, attached to General George Patton’s
Third Army. As we advanced into Austria to meet the Russians coming
from the eastern front, unexpected events awaited us.

That summer of 1945 the four Allies—England, France, the Soviet
Union and the United States—met in London to decide the nature of
the first international trial for war crimes. No one had ever faced such
charges in court before. Robert H. Jackson, a U.S. Supreme Court jus-
tice turned prosecutor, persuaded the Allies to make a historic decision:
to give the Nazi defendants a genuine trial, not a show trial or a sham,
but a trial instilled with due process and justice.

Jackson turned out to be the principal architect of the entire pro-
ceeding. He gave the trial its legitimacy with his victory at the pre-trial
conference, and rightly earned the status of an international hero. He
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began the trial with a passionate opening statement that stunned the au-
dience. Nowhere in the literature of Nuremberg is there a finer descrip-
tion of Hitler’s rise to power and the atrocious crimes he foisted upon
the world. Beyond its grand scope, there was an extraordinary factor
about the opening statement whereby Jackson, as prosecutor, actually
pleaded with the judges to be fair.!

One of the first important precedents set at Nuremberg was to carry
prosecution to the top. “The common sense of mankind,” Jackson said,

demands that the law shall not stop with the punishment of petty
crimes by little people. It must also reach men who possess themselves
of great power and make deliberate and concerted use of it to set in
motion evils which leave no home in the world untouched.?

The Nuremberg trial exposed the nature of the Holocaust and
Hitler’s wars of aggression, but this book was not written to cover the
evidence presented in the courtroom. Instead I have tried to examine
the trial in a new light after sixty-odd years, the good and bad of it, and
its unexpected legacy, from the rare perspective of a young journalist at
the scene, who was so inspired by the drama being played out before
him that after returning home, he changed the direction of his life to be-
come a trial lawyer himself and later a judge.

Few Americans realize that immediately after the main trial by the
International Military Tribunal there followed twelve other Nuremberg
trials, supposedly of lesser Nazis but nevertheless of major historical
value. Among them was the case of Alfried Krupp, Hitler’s biggest finan-
cial supporter, a trial this writer covered for The Stars and Stripes news-
paper in 1948. Krupp was hardly a “lesser” figure. Only a clerical error
allowed him to escape prosecution in the first trial. In the charged at-
mosphere of 1946 the International Criminal Tribunal would very likely
have convicted Krupp and had him executed for crimes against human-
ity, including the use of slave labor. Instead a more lenient court two
years later gave him twelve years in prison, subsequently commuted to
time served.

Now the Krupp case has suddenly taken on new significance. Some
of America’s biggest corporations, such as Unocal, Exxon, Mobil and
Coca-Cola, are being sued in our federal courts for allegedly abusing
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human rights while doing business in foreign countries headed by re-
pressive governments. The plaintiffs base their claims on precedent set
in the Krupp case at Nuremberg.’

For years some of our best historians have been belittling the Nu-
remberg legacy and predicting the early demise of the trial’s use as
precedent. “Why did its hope blaze so brightly and then burn out,” asked
Joseph E. Persico in his book Nuremberg, Infamy on Trial, “the flame of
its example reduced thereafter virtually to historic ash?”™*

Robert E. Conot, author of Justice at Nuremberg, adds this lament:
“Nuremberg has become an abstract concept rather than a dire precept.”

How wrong they were! This book is written in response to those
pronouncements of Nuremberg’s doom. Rather than burning out, the
ideas spawned at Nuremberg—new concepts of justice and human
rights—have spread across much of the world and have become more
evident than ever before. Those of us who were there in the courtroom
and then watched the legacy grow over the past half century have a duty
to challenge such critics and set the record straight.

These pages will show what Nuremberg says to our time, and that
the trial has produced positive changes in law and society. In this new
century, Nuremberg’s impact on our lives grows stronger every day.
Some will say it is still too early to judge. They want more time to make
a valid judgment of Nuremberg’s value. But the time for review is now,
because the precedents set in that old German courthouse have become
too powerful to be transitory. They have affected millions of people—
many of whom never heard of Nuremberg. From the poor villagers of
Burma who are denied human rights to a charged courtroom in Bagh-
dad where Saddam Hussein was brought to justice; from the hallowed
chambers of the United States Supreme Court to a black man on trial in
Mississippi; from the executives of big business to any doctor in Amer-
ica who contemplates research; from United Nations headquarters to
the tiny nation of Rwanda: Wherever men and women seek justice in
their courts, Nuremberg looms large.

Today Nuremberg touches aspects of our society in ways beyond
our ken in 1945. Human rights, racial discrimination in America,
medical ethics, the concept of fair trial, the ethics of big business—all
have come under Nuremberg’s influence. In international trials for
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human rights abuses in Yugoslavia, Rwanda and Sierra Leone, Nurem-
berg precedent rules the courtroom. Before he was finally hanged,
Saddam Hussein was given a trial with the presumption of innocence,
rather than summary execution. The new International Criminal
Court at The Hague in the Netherlands adopted Nuremberg’s prece-
dent as its guide for trial procedure. And interviews with hundreds of
German young people show that the evidence elicited at Nuremberg
awakened the Germans to the past and played a part in the postwar
development of a peaceful democracy.

The Nuremberg legacy is strong but since the attack of 9/11 that
legacy has come under serious threat. As of this writing, the Bush ad-
ministration has allegedly used the war on terror as “a blank check when
it comes to the rights of the Nation’s citizens.”® There are many who say
the policy has harmed America’s image as a defender of human rights.”
How far the administration has gone along this path becomes the sub-
ject of the book’s final chapters.



This page intentionally left blank



PART ONEL

NUREMBERG REDUX



This page intentionally left blank



CHAPTER ONEL

WITNESS TO THE HOLOCAUST

IT WAS APRIL 1945. THE SECOND WORLD WAR WAS COMING TO A
quick end in Europe. As the 71st Infantry Division advanced across
southern Germany toward Austria I began to hear the stories. The men
talked of Nazi gas chambers and torture and concentration camps. [ was
skeptical. It was all hearsay, maybe. Rumors abound in wartime. Who
would do such things?

I was a forward observer with B Battery, 607th Field Artillery Battal-
ion, attached to General Patton’s Third Army. The assignment meant
that I was to go forward with the infantry company commander and call
for fire from our four 105-millimeter howitzers whenever he wanted it.
On our right flank, the Seventh Army was engaged in bitter fighting in
Nuremberg but our artillery was not called in. General Eisenhower
wanted us to make a straight line to Austria.! Our orders were to meet
the Russians there, coming west. By the end of the month the Germans
were surrendering in droves. Many of them wanted to know if they
could help us fight the Russians. We told them they were crazy if they
thought we were going to do that. The regular army Germans were giv-
ing up but we had to be careful of Waffen SS strongholds.

The Waffen SS was the combat arm of Hitler’s elite SS organization
(the Schutzstaffel) commanded by one of the most hated of all Nazis,
Heinrich Himmler. The SS, I found out later, committed revolting bru-
talities, murdered hostages, massacred Jews and ran the concentration
camps. The Waffen SS troops were the fighting units of the organization
and were supposedly restricted to purely military operations. With the
regular German Army (the Wehrmacht) crumbling, the Waffen SS was
composed mostly of fanatic teenagers sworn to fight to the death. They
had no backup support but they had guns and ammunition.? Hiding in
the woods in small units, the Waffen SS youth could be dangerous.



4 > THE NUREMBERG LEGACY >

As we crossed the border and started through the Austrian country-
side, the company commander devised a clever system to conduct the
campaign with a minimum of casualties. He found out that I spoke some
German, and seeing the weakening nature of the opposition, he took me
aside and laid out the plan. The Austrian telephone system was still
working well in most towns. As we advanced toward Vienna, I was to
phone ahead to the Nazi command post—usually a city hall—of each
city or village, and ask to speak to the German officer in charge. I would
tell him in my broken German that we were Americans coming in with
heavy artillery ready to fire on his command post. Unless he raised the
white flag of surrender we would blast the place. The idea seemed odd.
This was not part of our training at artillery school in Fort Sill, Okla-
homa. I agreed to try, and practiced my little speech in German. What
followed was indeed a strange way to fight a war. As soon as we arrived in
a community with a telephone I would ring up the military commander
in the next town down the road. Often I had the assistance of a fright-
ened but willing Austrian civilian.

“Halten sie weisse Fahne hoch!” 1 shouted into the phone. “Weisse
Fahne hoch!” which meant “Raise the white flag high!” They seemed to
understand, for in a few minutes we would see a white sheet go up and
we would move in to capture the village without firing a shot and, more
importantly, without losing any men. We moved rapidly from town to
town this way.

One time we had a problem. The SS commander on the phone
sounded like a fanatic. When I finished my speech he exploded with a
string of obscenities, followed by a slamming down of the phone. I
called for a single round of artillery on his headquarters. Shortly after-
wards the white flag went up.

Near Lambach, Austria we found that the stories of the concentra-
tion camps were true. North of the city the 5th Infantry Regiment came
upon hundreds of men, women and children, mostly Hungarian Jews,
who had been held in a concentration camp at the Gunskirchen Lager.
Some were dead, some dying of starvation. Many lay in a dense patch of
pine woods, abandoned by their Nazi guards who left them without
food and water when the German army retreated. The guards had fled as
the 71st Division approached. The inmates tried to flee in search of
food, and the Americans found many crowding the trails near the camp
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area. They had been living for months on a slice of bread and a bowl of
soup each day.’ The Americans evacuated the survivors to a hospital in
Wels. I saw enough and heard enough to realize that I had become a wit-
ness to what was later called the Holocaust.

In May the city of Steyr, about eighty miles west of Vienna, fell to
the 71st Division without the firing of a single shot. Located near the
Enns River, Steyr had a population of about 40,000, and it seemed as
though the whole city turned out to give us a warm reception. They
treated us like liberators, not enemies. As we drove through town in a
column of jeeps and trucks and howitzers, the citizens of Steyr lined the
streets cheering. We had never been greeted this way anywhere in Eu-
rope. The Austrians hung out of second- and third-story windows wav-
ing and smiling at us. What happened to the war? Wasn'’t it supposed to
be still going on? My telephone lineman, Floyd Reid, was a mountaineer
from West Virginia. Seated in the back of our open jeep, Reid sensed the
friendly mood of the crowd. He picked up a banjo he kept under the seat
and began to play a hillbilly song. The Austrians laughed and cheered all
the louder. I was worried about snipers from one of the windows, and
we kept our carbines and pistols at the ready but no incidents occurred.

We thought we would pass through Steyr and go on to Vienna.
General Dwight Eisenhower, the Allied Commander in Europe, had
other ideas. He sent down word that the Russians would take Vienna
and we were to stay in position and wait for them. This was a big disap-
pointment because we had imagined capturing Vienna and celebrating
the end of the war in that romantic city. Instead we holed up in the
woods outside Steyr and waited. Our position was on the southernmost
flank of the Allied western front. I had orders not to call for artillery fire
because the shells might fall on the Russians coming from the east.

So we waited. Several days went by with no sign of the Russians. My
forward observer platoon consisted of four men: a jeep driver, a radio
operator, a telephone lineman and myself. We were growing restless. The
Russians hadn’t shown up and we were tired of sitting around. Some-
how I wrangled permission to move forward. The four of us climbed
into the jeep and took off to look for the Russians. As we drove east we
passed long lines of German prisoners walking westward. They were
guarded by two GIs riding in a jeep behind them with machine guns at
the ready. The Germans waved as if they were happy to see us. They were
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glad to know they were going to be prisoners of the Americans rather
than of the Red Army, who they feared would treat them with brutality.
As we passed the Gls, they yelled “The war’s over!” We didn’t know
whether to believe them because that rumor had been going around for
days, always turning out to be false.

We didn’t see any Russians that day so we returned to our headquar-
ters. Along the road more GIs waved and yelled at us: “The war’s over!
The war’s over!” At headquarters the news was confirmed. My driver
had a flask of whiskey in the glove compartment and the four of us
shook hands and had a drink together. The next day the Russians finally
arrived and a meeting took place on the banks of the Enns River. At first
our commander, Colonel Sydney C. Wooten of the 5th Infantry Regi-
ment, tried to talk with their commander, but the colonel could not un-
derstand Russian and the Russians did not know English. They stood
there gesturing with their hands, trying to communicate, to no avail.

The two officers wanted so much to converse, both well aware that
this was a historic moment. They had important matters to discuss, such
as who would occupy what. The precise lines of the occupation zones of
the Soviet and American forces would be decided later at a higher level,
but in the meantime these two regimental commanders had to agree on
the immediate details of territorial possession. A Russian officer came
forward and tried to speak in German. Someone whispered to Colonel
Wooten that the 5th Regiment had an artillery forward observer who
could speak a little German. So I was summoned and the Russian and I
were able to converse in a limited manner, enabling the two command-
ers to make some sense to each other. Soon a Russian interpreter arrived
and the language problem was resolved.

It was a momentous occasion. The Red Army had closed with the
Americans in the south. The Germans between us had been squeezed
into unconditional surrender. Smiles and handshakes and embraces all
around. Songs and vodka. The Russians had women soldiers in their
ranks. GIs gave them flowers. Later, Major General Willard G. Wyman,
commanding general of the 71st Division, gave a party for the Russians.
Long tables were set up in the woods with tablecloths and real dishes.
The war was definitely over. Soon the camaraderie would be over, too. In
six months the greatest trial in history would start at Nuremberg.



CHAPTER TWO

THE DEFINING MOMENT

THE NUREMBERG TRIALS ALMOST NEVER HAPPENED. AS WORLD
War II drew to a close, strong opposition to the trials came from men of
power on both sides of the Atlantic. In London, Winston Churchill, the
British prime minister, was burning with the suffering of the British
people at the hands of Hitler’s aerial attacks. Churchill said the Nazis did
not deserve a trial; a trial would only give them a chance to spout their
Nazi propaganda. Hitler and his gang had forfeited any right to legal
procedure. After a summary hearing, they should be taken out in the
yard and shot by a firing squad.' In Washington, the United States Secre-
tary of the Treasury, Henry Morgenthau, Jr., took the same position.
Morgenthau had more power than the other cabinet members. He was a
close friend and adviser to President Franklin D. Roosevelt, and the
president listened to what he said. Morgenthau not only wanted sum-
mary execution of the Nazi leaders; he also had a plan to destroy Ger-
many economically to make sure that it could never rise to power again.
Follow Churchill, Morgenthau advised his friend Roosevelt. The people
want revenge, not a long drawn-out legal proceeding.?

Two camps, bitterly opposed to each other, formed in Washington.
On the one side stood Morgenthau, who reportedly had Roosevelt in his
pocket.’ The other side came from the War Department and its adamant
Secretary of War, Henry Stimson, who insisted on a trial with due
process. In opposing Morgenthau, Stimson believed that to execute the
Nazis without trial would sow the seeds of another world war. Stimson
was desperately looking for a plan that would impress Roosevelt. That is
when Murray Bernays came on the scene. Bernays, relatively unknown
at the time, had been a successful New York lawyer but now found him-
self working in the War Department with the rank of lieutenant colonel
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and head of the Special Projects branch. He was a specialist in problems
involving the treatment of American prisoners in German hands and
had worked closely with various projects involving the war in Germany.
In early September, Stimson picked Bernays as the logical choice to de-
velop a proposal for a trial that would win Roosevelt over. Meanwhile
the Morgenthau plan, with Churchill’s support, was gaining strength.

Roosevelt and Churchill planned a meeting in Quebec to discuss
what to do with the captured Nazi leaders. Roosevelt invited Henry
Morgenthau to be at his side during the meeting. Stimson was not in-
vited. He felt snubbed, and was so upset he fired off a cable to Roosevelt
in Quebec warning him that to execute the Nazi leaders without giving
them the chance to defend themselves would be similar to what the
Nazis were doing to their victims. It would be, he told Roosevelt, a
“crime against civilization.”* On September 15, 1944, the feared decision
came down. Roosevelt and Churchill signed a summary of the Morgen-
thau plan. Roosevelt sided with Churchill. The Quebec meeting was
over, there would be no trial.

A feeling of doom descended over the Pentagon and the offices of
the War Department. The talk went around Washington. It was set-
tled. The Nazi leaders would be executed as soon as they were cap-
tured and identified. But on the very day of the Roosevelt-Churchill
agreement in Quebec, Bernays laid a six-page plan for trial of the
major Nazi criminals on Stimson’s desk. Bernays based his plan on
the concept that Hitler’s regime was a giant criminal conspiracy to
conquer Europe and kill all the Jews on the continent. He branded the
Nazi atrocities as war crimes. Everyone who conspired to create the
Nazi movement was a war criminal and had to be tried and punished
if found guilty. The plan, wrote historian Joseph Persico, was “beauti-
ful in its simplicity.”

Due mostly to Stimson’s tenacity, Morgenthau’s victory at Quebec
was short-lived. Stimson refused to give up. He was adamant that as to
the agreement to shoot the Nazis without a trial, “there would be noth-
ing of the sort done” so long as he was Secretary of War.® Stimson in-
sisted on a private conference with Roosevelt. On October 3, 1944,
having reviewed the Bernays memorandum, Stimson sat down with the
president to make his plea for trial.
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At the time Roosevelt’s health was failing. Already an invalid who
could not stand or walk by himself, Roosevelt was further worn out by
twelve years of work and responsibility as president of the United States.
In addition he was in the middle of a campaign for his fourth term with
the election only weeks away. Stimson was worried that the president’s
illness would lead him to make a bad decision on the question of a trial
for the Nazi leaders. Stimson’s views were that a trial was essential both
morally and politically. A trial would not only help establish America’s
place as a moral leader in the world but would also produce a full record
of the Nazi atrocities. Morgenthau’s plan to destroy Germany’s indus-
trial capacity and turn the country into an agricultural state could only
lead to disaster. Stimson brought out a copy of the Quebec agreement
and pointed out the folly of it to the president. By the time Stimson fin-
ished talking, Roosevelt admitted that he had made a mistake at Quebec
and said that he regretted initialing the Morgenthau plan. The result was
a fatal blow to the idea of summary execution.”

In the next few months the Bernays plan went through many changes.
William Chanler, a friend of Stimson and a leading New York lawyer, sug-
gested another part of the framework, adding Hitler’s waging of aggres-
sive war as one of the major crimes to be charged. The modified Bernays
plan, however, was still riddled with flaws. One was the prospect of con-
victing hundreds of thousands of Nazi Party members simply by proving
their organization was criminal. This lacked due process protection be-
cause it did not give the Nazis a chance to defend themselves in court. The
central idea of criminal conspiracy, however, held fast. Roosevelt liked it.

Two events in Washington—Stimson’s victory in persuading Roo-
sevelt to drop the idea of executing the Nazis without trial, and the
modified Bernays plan—were major steps on the road to Nuremberg.
But Roosevelt still would not make a definite commitment.

In February 1945 the three Allied leaders—Roosevelt, Stalin and
Churchill—met at Yalta, a Ukrainian city on the Black Sea. Victory was
imminent. Questions still existed as to whether there should be a trial and
if so what kind. By now the list of potential war criminals was growing. All
agreed the Nazis were guilty of war crimes and had to be punished, but
there was no agreement on how this should be done or what kind of pun-
ishment should be meted out. Roosevelt was sick and weary and lacked
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the strength to argue vigorously. The three Allied leaders left Yalta without
having decided these issues. They would never meet again.

On April 12, 1945, with the Nazi surrender in Europe only a month
away, and after thirteen years as President, Franklin D. Roosevelt died.
Roosevelt’s death changed the trial issue dramatically. Harry Truman be-
came president and he definitely wanted a trial. As a former judge, Truman
had faith in the bench and believed that a court made up of reasonable
judges would conduct a fair trial and come to the right decision.®

On the day after President Roosevelt’s death, Robert H. Jackson, as-
sociate justice of the Supreme Court, made a significant speech before
the opening session of the American Society of International Law at the
Carlton Hotel in Washington.” Referring to the proposed trial of the
Nazi war leaders, Jackson called for a fair trial by American standards of
justice. “You must put no man on trial,” Jackson said, “under forms of a
judicial proceeding if you are not willing to see him freed if not proven
guilty . .. the world yields no respect for courts that are organized
merely to convict.”!” The speech impressed Truman and three weeks
later he named Jackson chief prosecutor of the first international war
crimes trial in history."!

Jackson’s appointment and his decision to promptly accept were re-
markable for several reasons. Jackson was a genuine country boy, reared
in rural surroundings in the small towns of Frewsburg and Jamestown
in upstate New York. His father ran a horse stable; his mother taught
school. He always wanted to be a lawyer but the sum total of his formal
education was limited to high school and one year at Albany Law
School. Amazingly, Jackson never went to college and never earned a law
degree. He passed the New York bar exam by reading law books in the
back office of a Jamestown lawyer. Roosevelt noticed Jackson, liked him
and brought him to Washington, where he rose quickly through the
government ranks as solicitor general, attorney general and in 1941 as-
sociate justice of the United States Supreme Court. Jackson’s lack of
both a college education and a law degree may not have been so unusual
in Abraham Lincoln’s time but was certainly rare for a Supreme Court
justice in the middle of the twentieth century, and unthinkable today.

By accepting the appointment Jackson had to step down from the
Supreme Court to become, in essence, a criminal trial lawyer. No
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Supreme Court justice had ever done so before. Jackson readily took on
the challenge because he had passionate views on stopping aggressive
war. He feared civilization could not survive another world war. He saw
this trial as a chance to send a message to belligerent leaders of na-
tions—that if they waged aggressive war they would face serious conse-
quences in court. He wanted to establish a new law that would apply to
all world leaders. Waging aggressive war and the conspiracy to wage ag-
gressive war were serious crimes. An international trial would give him
the rare opportunity to do what he could not do in the rarefied atmos-
phere of the Supreme Court. Jackson was not so naive as to think he
could stop war and its atrocities altogether, but if he could make war less
likely, and cause aggressive leaders to hesitate before launching their
armies, then his venture in Nuremberg would not be in vain. In fact, it
would be a giant step forward in civilization’s quest for peace.

On May 8, 1945, World War II came to an end in Europe—the
bloodiest war in the history of the world. In June Jackson took his staff
to London to meet with the Allies on the nature of the projected trial.
He knew he had a fight on his hands. There was no law, no court, no
trial procedure for an international criminal trial. There was, in fact,
no precedent for what Jackson had in mind, a joint tribunal that
would bring the remaining Nazi leaders to justice and earn the world’s
respect for its commitment to due process. No one knew whether the
trial would follow Anglo-Saxon law or the civil law of Europe. The vic-
torious Allies would have to write the laws and the statutes to fit the
crimes charged. Then they would have to draft the penalties to go with
those statutes.

P

I was still in Germany that summer, stationed with the American occu-
pation forces, awaiting discharge from the Army and wondering what to
do with my life. The news of the Nazi atrocities had been leaking out
even before the war was over. By the summer the death camp survivors
were beginning to talk and the gas chambers were being discovered. The
news spread in greater force of the horrible slaughter of the Jews—news
from such camps as Mauthausen and Ebensee in Austria; Auschwitz and
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Treblinka in Poland; Dachau and Buchenwald in Germany. The stories
traveled across the Atlantic and filled the front pages of the American
press. Americans were outraged. Many wondered why in the world these
despicable characters deserved even a single day in a court of law. There
were cries for revenge: Do away with them! Kill them! This talk of a trial
is ridiculous!

Amid all the cries for revenge, one man stood up at the Church
House in London and called for a full and fair trial—Robert Jackson.
Justice must be done, Jackson told the delegates. A fair trial for every de-
fendant. A competent attorney for every defendant.

The Russians, in particular, looked at Jackson in disbelief. Some
members of their staff wondered if the American could be serious.

Do you mean, they asked, a fair trial for Hermann Goering, second
in command to Adolf Hitler, creator of the Gestapo? A fair trial for Ernst
Kaltenbrunner, Heinrich Himmler’s successor as chief of the SS and
Gestapo, the man in charge of exterminating all the Jews in Europe? Or
for Julius Streicher, the publisher who tried to incite the Germans to an-
nihilate all the Jews? Or for Alfred Rosenberg, official Nazi voice of anti-
Semitism?

Yes, Jackson replied. A fair trial. For every defendant, justice and due
process. Jackson was adamant. He wanted the world to respect this trial.
Justice must prevail. The world will judge us hereafter on what we do
today.

The heaviest opposition to Jackson’s demand for a fair trial came
from Major General Ion T. Nikitchenko, the Soviet delegate. Niki-
tchenko told Jackson that the Nazi leaders’ guilt had already been de-
cided and there was no reason to waste time on that question; Stalin,
Churchill and Roosevelt declared the Nazis guilty at the Yalta conference
and the only thing left for the Allies to do was to determine the measure
of guilt and mete out the punishment.'?

Nikitchenko’s argument substantiated what Jackson had feared
from the beginning: the differences in trial procedure and legal philoso-
phy might be too great to overcome. Jackson tried to explain to his Russ-
ian counterpart that in America the president had no power to convict
anyone. The president could accuse someone of being guilty of crime
but such an accusation carried no weight whatsoever in an American
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court. Likewise, the declarations made by the Allied leaders at Yalta were
merely accusations and not convictions. A conviction is not valid with-
out a judicial finding."

Nikitchenko was not convinced. The idea of having to prove Goer-
ing and the rest of Hitler’s coterie guilty when everyone knew they were
guilty seemed nonsense to the Soviet delegate. After many sessions,
Nikitchenko held to his position. “The fact that the Nazi leaders are
criminals has already been established,” he said on the record. “The task
of the Tribunal is only to determine the measure of guilt.”!*

The debate in London went on for weeks. There were moments
when Jackson became frustrated and threatened to walk out, wondering
it perhaps each nation should try its own prisoners. But Nikitchenko
urged Jackson to continue. The Russian said he was under orders from
Stalin to plan an international trial. Jackson threw himself into the de-
bate again. He fought like a crusader for justice. In the United States
some criticized him for insisting on a full and fair trial, saying he was
too soft for the job; that he didn’t have the heart for a strong prosecutor.
But Jackson would not budge. Finally he won out; his energy, his pas-
sion, his persuasive qualities wore down the opposition. It was settled.
The trial would go forward under Jackson’s vision of justice.

Jackson’s victory was indeed the defining moment. Here were men
believed to be the worst criminals of all time. They were charged with
the murder of six million Jews and millions of others that Hitler found
undesirable. In their days of pomp and power the Nazis never gave a
fair trial to anyone. Now for the first time in history, the rulers of a de-
feated nation would be given the benefit of the rule of law and due
process. In the past they were always treated by executive order. The de-
cision was a turning point in the history of law, igniting a revolution in
the law of nations. It changed the way we perceive justice, even the way
we perceive each other. It changed not only international law but every-
day street law as well. Jackson was making a declaration to the world
that anyone accused of a crime, no matter how high or low his station
in life, no matter how heinous the charge against him, is entitled to a
fair trial. Today we take that proposition as an obvious, ordinary con-
cept. But it wasn’t so obvious in 1945—witness Churchill’s call for im-
mediate execution, and the cries of so many in America for revenge.
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Consider that at the time in some American towns defendants were
being tried for felonies without counsel.

Consciously or not, the decision influenced the way state judges like
myself—who hear trials of murder and rape and robbery and drunk-
driving—conduct their judicial responsibilities. I have been a criminal
court judge for thirty-one years and often when I take the bench I know
that somehow they are still there, the ghosts of Nuremberg, watching,
monitoring, making sure the spirit of Nuremberg still lives.

I

When the news that there would be a trial reached Germany from Lon-
don in early August 1945, I remember I felt proud to be an American,
proud of what my country stood for and the high moral ground it had
taken. It was a moment in time, as Jackson pointed out, that ranks be-
side that earlier moment in history when human beings stopped pun-
ishing each other by the hue and cry of the public and the thirst for
revenge, and for the first time let reason and justice govern punishment.
Had Churchill’s call for the firing squad succeeded, had Morgenthau
persuaded Roosevelt to follow Churchill’s view, there would have been
no Nuremberg trial, no Nuremberg legacy, and the history of civiliza-
tion would have taken a different course.

Jackson won over the Allies on his concept of a fair trial but he still
had to deal with another sticking point, which was his insistence on
charging the Nazis with conspiracy to wage aggressive war and the ac-
tual waging of aggressive war. From the outset, Jackson hoped to make
these charges the focus of his entire case. He knew this plan would run
into trouble in London and he was right. When he made his proposal to
the other Allies they balked. All three—Great Britain, the Soviet Union
and France—appeared to desert him at first on this issue. Morally he
was right but there was no law, no precedent to support him. The pri-
mary purpose of the trial, Jackson believed, was to establish the law that
waging aggressive war is a crime, but no court had ever held that view.
The French in particular wanted to know where it was stated that wag-
ing aggressive war was a crime. They told Jackson flatly that they did not
consider a war of aggression to be a criminal act; Jackson seemed to be
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inventing a new crime, which meant that it was ex post facto law and
therefore had no legal basis.'”

Ask any American today what was the main charge in the Nuremberg
trial and most would say it was about the unspeakable crimes that came to
be known as the Holocaust. Yet that was not how Jackson saw it. In his view
the extermination of the Jews was subsidiary to Hitler’s overall goal of mil-
itary conquest by aggressive means.

“I think our proof amply demonstrated that the campaign against
the Jews,” Jackson said in a letter to author Eugene Gerhart, referring to
the Holocaust, “was intended to remove what they [the Nazis] regarded
as an obstruction to instituting war and that the extermination was a
part of the objective of the war.”!¢

Jackson threw himself into his argument as to why aggressive war
should be charged as the main crime. Waging a war of aggression was il-
legal, Jackson argued, because it violated existing international treaties
such as the Kellogg-Briand Pact of 1928 in which sixty-three nations, in-
cluding Germany, condemned war as an instrument of foreign policy.
Before that pact it was fairly well established in international law that
each nation had a legal right to wage war to defend the national interest.
The Kellogg-Briand Pact renounced that right. War was to be justified
only as self-defense against military aggression, and it was clear that in
World War II Germany was the aggressor.!” Jackson agreed aggressive
war was not codified in any statute. The crime had never been defined. It
does not have to be. By analogy, murder was wrong and a punishable
crime long before any statute said so.

There were other disagreements of lesser importance among the
London delegates, such as where the trial should be held. Some delegates
argued for London; others suggested Berlin. Jackson wanted Nuremberg
because it had the best available courthouse, was the site of Hitler’s giant
rallies and was in the American Zone, which meant the Americans
would pay most of the bills. He got his way.

Disputes arose as to which captured Nazis should be charged. The So-
viets wanted Hitler to be tried in absentia because he was the Nazi Fiihrer,
the main man. Jackson objected. He pointed out that Hitler was dead, a
suicide in a bunker beneath the streets of Berlin. To try Hitler, Jackson ar-
gued, would only revive rumors that he was still alive. So Hitler was left off
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the indictment and was never tried. During the discussion, differences in
trial procedure became obvious. The Russians were unfamiliar with the
American custom of cross-examination. At one point Nikitchenko asked
Jackson, “What is meant in English by ‘cross-examine’?” !

Jackson’s insistence on charging conspiracy was also a sore point.
Not only was conspiracy not a part of the European legal system, but it
had never been recognized as an element of international law.'” Never-
theless Jackson insisted on including it in the indictment and made
Conspiracy to Wage Aggressive War the first count. He saw conspiracy as
the key to the entire prosecution, a vital part of his whole case.?” The
Russians and French had difficulty understanding conspiracy and when
they did they were shocked. “The French,” Bradley Smith wrote, “viewed
it entirely as a barbarous legal anachronism unworthy of modern law.”*!
The main concern of the French and Russians was that it was too vague
and confusing. They wanted the whole idea of conspiracy to be aban-
doned, but by the time they came to this conclusion it was too late.

A major criticism of the trial was its failure to provide for the defen-
dants’ right to appeal their convictions to a higher court.?> When Jackson
insisted at the London Conference that there should be no appeal, he no
doubt had in mind an angry, impatient public. The millions of victims of
the Nazi atrocities, dead and alive, deserved finality and retribution.

Jackson was already under heavy criticism for seeking a trial that
would take months to complete. Any appeal would take many more
months, if not years, considering the time it would take to prepare the
lengthy record, for the attorneys to prepare their briefs and for the court
to review the record and briefs. The world in 1946 was in no mood for
more waiting. The other Allies agreed with Jackson* and the result was
Article 26 of the London Charter (officially known as the Charter of the
International Military Tribunal), which said that the judgment of the tri-
bunal as to guilt or innocence “shall be final and not subject to review.”**

Somehow—and no one seems able to explain how—7Jackson per-
suaded the other Allies to agree on the four charges of the indictment:

1. Conspiracy to Wage Aggressive War.
2. Waging Aggressive War. (The first two counts were called Crimes
Against Peace.)
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3. War Crimes (violations of the rules and customs of war, such as
mistreatment of prisoners of war and abuse of enemy civilians).

4. Crimes Against Humanity (includes the torture and slaughter of
millions on racial grounds, now known as the Holocaust).

When the assignments were handed out to the various prosecution
teams, the Americans were assigned to count one (conspiracy); the
British assigned to count two (waging aggressive war). Counts three and
four, war crimes and crimes against humanity, were to be shared by the
French and Russians. The indictment named twenty-four defendants
including Martin Bormann, Hitler’s secretary, who was missing. No one
knew if he was dead or alive.

The Charter of the International Military Tribunal drafted at the
London conference set out the constitution, jurisdiction and functions
of the first international war crimes trial in history.> The site chosen for
the trial was Nuremberg, Germany.

Jackson had faced two historic battles in London. First he had to
convince an obstinate Nikitchenko to conduct a reasonably fair process;
then he had to persuade the French that waging aggressive war was a
crime. He did both.
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CHAPTER THREE

WHO COULD BE OBJECTIVE?

OUTSIDE THE PALACE OF JUSTICE IN NUREMBERG, THE GERMANS LIVED
A macabre existence. The city lay in ruins. Once a bustling metropolis, the
ancient city had been shattered by an air raid from Britain’s Royal Air
Force earlier in 1945. Months later, Nuremberg’s citizens still searched the
debris for the missing and for what was left of their belongings.

The German people showed little interest in the forthcoming trial
that was attracting worldwide attention. They had too many other
things on their minds. Many were struggling daily for survival, spending
their days in search of the necessities—food, clothing, a bar of soap, a
spool of thread. Most Germans expected a sham proceeding at Nurem-
berg. Surely the victors would have their way no matter what they prom-
ised. The German press was still getting back on its feet under careful
Allied control. My paper, The Stars and Stripes, conducted a public opin-
ion poll of German citizens to find out their views on the trial. The re-
sult showed that most Germans believed all defendants would be
executed after only a brief hearing.! So most Germans looked upon the
trial with disfavor and cynicism. Not until years later when the trial
record and its revelation of the Holocaust began to be taught in the
schools did the German people begin to appreciate the fact of a fair trial
and what it meant to their history. In 1945 and 1946 most German peo-
ple were simply glad the war was over and hoped the United States
would protect them from the “red menace.”

At the time of the trial Germany no longer existed as a sovereign na-
tion. The country was divided into four military zones, each occupied
and controlled by one of the four Allies—the British, the French, the
Russians and the Americans. In each zone two very different societies
existed, the occupiers’ and the Germans’. In the American zone there was
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the community comprised of military personnel and American civilians
working in the military government. This society lived well, having
taken over the best homes and offices. They played a lot, free from the
social restraints back home. The other society was that of the surviving
Germans, who were struggling to live and given little sympathy for their
plight by Americans who suspected that all Germans were Nazis.

The nature of currency took a weird course. The German Mark fell
into disrepute. Cigarettes became the primary medium of exchange. A
carton on the black market sold for one hundred dollars. A pair of
shoes cost eight packs of cigarettes. When Americans tossed away their
cigarette butts, many Germans were not too proud to pick them up be-
cause cigarette butts were the equivalent of money. Almost anything
could be purchased for cigarettes. I had a toothache in Berlin and
found a local dentist but he had no gold for filling the cavity. He asked
me if I could get a bit of gold for my tooth. I wrote to my mother in the
States for help. She searched her jewelry box, found an old gold neck-
lace and sent it to me. The dentist melted it down and I lived for the
next fifty years with part of my mother’s necklace in my mouth. The
dentist’s bill: ten packs of cigarettes.

Another curious social condition emerged at the time of the
Nuremberg trial. When the war ended there were hundreds of thou-
sands of American men in Germany without women, and a similar
number of young German women without men. Much of Germany’s
generation of young men had been decimated by the war, especially
the devastating battles on the eastern front such as Stalingrad and
Leningrad. A new atmosphere arose now that the fighting was over.
There was a desire on both sides for companionship, sexual compan-
ionship. The Americans were far from home and far from the customs
and inhibitions of their hometowns. The situation was like kindling
ready to burst into flame.

General Eisenhower issued a nonfraternization order. If an Ameri-
can soldier or officer had any social contact with a German, such as
speaking to a German woman, the violation would be punished with a
$65 fine. But the force of sexual attraction was too great and no military
decree with a $65 penalty attached could hold back the thousands of
young persons eager for contact. The fine soon became a laughing mat-
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ter and the prohibition quickly broke down. Another order prohibited
marriage between American military personnel and Germans. This
order likewise did not last long.

American soldiers, officers and civilians working for the military
suddenly found themselves living a lifestyle they never would have ex-
perienced in the States. Many lived with or had affairs with German
women. The sexual revolution, which was not to occur in America
until the mid-1960s, was in full swing in postwar Germany. Ameri-
cans back home would have been shocked if they had known. Histo-
rian Robert Conot wrote of the situation: “Nothing would have
capped Hitler’s disillusionment with the German people more com-
pletely than the manner in which the German girls took to the Amer-
ican soldiers.”?

Bizarre stories circulated. One enterprising American, a photogra-
pher, started an unusual business. He found out that a number of army
officers who were returning home were seeking ways to bring their Ger-
man girlfriends back to the States. He offered himself as a proxy. For a
handsome price he would marry the woman involved and fly with her to
the United States. He was a civilian, and therefore not subject to the mil-
itary prohibition against marrying Germans. Once in America the cou-
ple would go to Reno immediately to obtain a divorce, leaving the young
lady free to continue the relationship with her American friend. Then
the photographer would return to Germany and repeat the process with
another woman. It was a most successful enterprise.

I once covered an odd story about an attractive young German girl,
a dental technician from Darmstadt. She fell in love with a GI from
Brooklyn, but they could not marry because of the military restriction.
When the Army transferred him home, the lovers wrote feverish letters
back and forth trying to find a way to bring her to the United States, but
she could not obtain a passport or visa. Then she conceived of a plan.

She noticed that her friends would occasionally ship objects of vari-
ous sizes to their sweethearts in America. The boxes were rarely
searched. She was small; why couldn’t she have a friend pack her in a
wooden box and ship her via airmail to Brooklyn? She had a cabinet-
maker build her a box about two-and-a-half feet square with holes for
air. For two weeks she practiced every night, curled up in her closed box
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and sleeping in that position. Finally the day came. Her friend packed
her inside the box. At the Frankfurt airport the box was placed aboard
the plane. As the handlers were about to shut the door they heard a
strange sound coming from the box. They investigated and found a girl
in her underwear curled up, struggling to breathe. She would have died
from suffocation and cold if the plane had taken off. She was arrested
and ordered to appear in court the next day. I watched her come into the
courtroom surrounded by friends. They were laughing and cheering her
on as a heroine who had risked her life for her man in America. She pled
guilty to attempting to smuggle herself out of Germany. She told the
German judge she did it for love, and was fined 100 marks. The story
was a welcome bit of levity compared to the trial at Nuremberg.

I

After settling in Nuremberg before the trial, Jackson proved to be more
than a great advocate. He was the first among the Allies to learn of a new
IBM simultaneous translation system, which was being used at the
League of Nations in Geneva.> He dispatched his son William, an attor-
ney on his staff, to contact IBM in New York and find out more about
the novel method. Jackson then arranged to have the system brought to
Nuremberg and persuaded the Allies to adopt it. As a result the Allies
were able to conduct the trial in German, French, Russian and English at
the same time,* thus speeding up the process considerably. He also over-
saw the rebuilding of the courthouse and enlargement of the court-
room.” Meanwhile, he continued to dispatch his investigators all across
Europe to gather the evidence.

But amid the preparation for trial, Jackson realized for the first time
that a mistake had been made at the London Conference in selecting the
defendants. In the rush to develop a list that would include all the lead-
ing Nazis, the name of Alfried Krupp, Hitler’s top financier, was inadver-
tently omitted. The error, due to the sloppiness of the selection process,®
worried Jackson. He had promised President Truman that he would
charge individuals “who were in authority in the government, in the
military establishment, including the General Staff, and in the financial,
industrial, and economic life of Germany who by all civilized standards
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are provable to be common criminals.”” But when Jackson studied the
list of defendants in the quiet of his Nuremberg study, he noticed that
not a single one represented the giant industrial machine that had
thrown its massive productive capacity behind Hitler and made his mil-
itary exploits possible. The head of the Krupp munitions-manufactur-
ing firm was the logical choice to be a defendant.

The Krupps were a venerable family that traced its roots back to
sixteenth-century Germany. Over the centuries they were involved in the
business of weapons. Early in the nineteenth century, the family acceler-
ated its enterprise by building a cast steel factory. They were to become
Europe’s leading manufacturer and supplier of guns and munitions. The
Krupps armed Germany in three major wars and changed the course of
German history. By the first World War, the firm had developed into a
huge industrial empire that also made tanks and ran coal mines, steel
mills and a shipyard that built navy ships and submarines. The owner
during World War I was Bertha Krupp. The giant mortars that pounded
Paris in that war were her special legacy—the American doughboys fa-
mously dubbed the weapon “Big Bertha.” Bertha married a German
diplomat, Gustav von Bohlen und Halbach, who took the name Gustav
Krupp and also took control of the firm. Their oldest son was Alfried.?

Gustav Krupp ran the firm until he suffered a stroke in 1940. From
then on he was in no condition to manage anything, and Alfried became
sole owner and a strong Hitler supporter. During World War II, through-
out Europe the Krupps managed 138 concentration camps, which they
owned privately.” Alfried Krupp used slave labor from the camps and
prisoners of war to build his factories. He looted occupied countries for
his own use. An ardent Nazi, he was in every way a war criminal.

All the delegates at London wanted a member of the Krupp family
to be indicted.’® When the indictment was signed on October 6 in
Berlin, Jackson named the Krupp firm in his bill of particulars. But it
was unclear which Krupp he was thinking of, Gustav or Alfried. Appar-
ently it was Gustav, for when the seating in the defendants’ dock at the
Palace of Justice was set up, the seat behind Goering was reserved for
Gustav Krupp. The case against Gustav was overwhelming. He was im-
plicated in the secret rearmament of Hitler’s military as well as the plan-
ning of a war of aggression.'!
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However, while the wrangling was going on in London, Gustav had
become a senile, incoherent old man who had to be diapered like a baby.
No one bothered to investigate, and the news of Gustav’s condition appar-
ently never reached Jackson. The British delegation seemingly did not
know of it because they picked Gustav to be indicted and did not even
mention Alfried.'> When the final list of twenty-four defendants came
out, Alfried’s name was left off and the name of Gustav Krupp appeared.

Alfried’s name was originally included, but a day or two before the
list was announced, someone on Jackson’s staff decided that since Al-
fried was not in control of the firm before the war, he would have a
ready defense against the charge of conspiracy to wage aggressive war.
At the last minute Alfried’s name was crossed off and Gustav’s substi-
tuted.!? Telford Taylor, part of Jackson’s prosecution team and eventu-
ally chief counsel of the ensuing twelve trials, said he was not
consulted and had no explanation for the mistake except to say it was
poor planning.'*

When Jackson and his prosecutors left London for Nuremberg they
still had no inkling of the problem caused by the name of Gustav Krupp
being on the list of defendants.’> After a few weeks Jackson became
aware of the mistake and discovered that Gustav Krupp could not possi-
bly stand trial. As one writer put it: “Krupp was a senile old man whose
mind could control neither his thoughts nor his bladder.”'® Thereupon
Jackson did an extraordinary thing. He made a motion to substitute Al-
fried for Gustav. He told the court: “No greater disservice to the future
peace of the world could be done than to excuse the entire Krupp family
from this trial.”!”

The judges gave Jackson a difficult time on this issue and put him on
the defensive. The Chief Justice, Geoffrey Lawrence, told Jackson, “This is
not a football game where another player can be substituted for one who
is injured.”'® Lawrence embarrassed Jackson further by asking Jackson if
such a motion would be granted in an American court. Jackson had to
admit that it would not.' Jackson pleaded with the tribunal that if they
did not grant his motion to put Alfried in the defendants’ dock the whole
case against the German arms manufacturers would collapse. Jackson
sounded desperate. Krupp represented the sinister forces that Jackson was
sent to Europe to punish. The family lawyer for the Krupps argued that it
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was unfair to indict a man on such serious charges just because his father
was too sick to stand trial.?® Jackson must have known he was on weak
ground when he made the incredible suggestion to the court that perhaps
Alfried would voluntarily step into the shoes of his father.?! Alfried Krupp
would have had to have been out of his mind to accept that idea. The
British opposed Jackson’s motion, the first serious disagreement within
the prosecution team which, until the Krupp fiasco, had shown a united
front. The Tribunal rejected Jackson’s motion outright and Gustav
Krupp’s seat in the dock remained empty. Several of the judges were
shocked by the notion of substituting Alfried for Gustav at the last
minute, and the American judge Francis Biddle called it “amazing.”** In
its ruling the court implied that Gustav Krupp could be tried when he re-
covered from his illness. He never did and died a few years later.

The Tribunal’s rejection of Jackson’s motion was significant to the de-
fendants who expected a sham trial. One could imagine them raising their
eyebrows at each other in amazement and thinking to themselves: “The
judges actually ruled in our favor and denied the motion of the chief pros-
ecutor. Can this be true? Can it be that we will receive a fair trial after all?”

In 1948 Alfried was finally brought to trial before a U.S. court at
Nuremberg. He was convicted of various war crimes and sentenced to
twelve years in prison, his vast fortune confiscated. I covered the sen-
tencing for The Stars and Stripes. I looked at Krupp and wondered if
he realized how lucky he was to receive only twelve years. But that was
only the beginning of his luck. By 1951 the political climate had
changed. The United States needed Krupp’s industrial strength in the
event of hostilities against the Soviet Union. Krupp was released and
his fortune was restored. But for that clerical error in London, Alfried
Krupp would likely have been convicted at the main trial and sen-
tenced to death.

The early release of Alfried Krupp stained Nuremberg’s reputation
as the great promise of justice. Here was one of the worst of the Nazis,
the man who had provided the money and weapons for Hitler’s wars,
who had used forced slave labor and prisoners of war to run his factories
under abominable conditions, being let off as if his prosecution was all a
mistake. In the ensuing years we would see many such politically moti-
vated consequences of the Cold War.
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As I entered the Palace of Justice on the Fiirtherstrasse for the first
time, I wondered if I was too personally involved to be able to report
objectively on the Nuremberg trials. A journalist is supposed to set
aside his or her own prejudices in reporting a story. I learned this at
the University of Missouri’s School of Journalism before I left for the
Army. Before covering an event a conscientious reporter should take
the time to list all the prejudices that might affect his or her story, per-
haps even write them down. When the list is complete you should con-
sciously set them aside and promise yourself that you will not let them
influence your reporting. But it was hard to imagine anyone doing that
in this setting.

In the first place, I was a Jew and some of these defendants sup-
ported the policy of exterminating all the Jews in Europe. That was rea-
son enough to bow out of this job. I also had a strong suspicion, later
confirmed, that my grandfather was murdered by the Nazis at the Tre-
blinka concentration camp in Poland. In the last weeks of the war my
division, the 71st, had liberated a concentration camp at the Gun-
skirchen Lager in Austria. I had seen the remnants of that camp. I could
not bring myself to write of it to my family at home. I could not tell my
mother what I suspected about her father.

Perhaps my prejudices were too strong for me to take this job. But I
was too selfish to let this chance get away, so instead I went inside and
took my seat in the press gallery. I put on the headphones that were
lying on my seat.

Every person in the room wore headphones—or almost everyone.
Rudolf Hess would often take his off and choose not to listen. At the side
of each seat was a switchbox. A flick of the switch let you hear what was
being said in any of four languages—English, Russian, French and Ger-
man. During that summer the courthouse had been in a shambles, the
result of an RAF bomb that had ripped a hole in the ceiling just before
the war ended. That the building was still standing was remarkable. But
by the fall of 1945 it had been rebuilt and was in excellent condition.

On the right side of the courtroom was a high, long bench where
eight judges, two each from the four powers, sat facing the defendants’
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dock across the room. Only four of the judges had voting power; the
other four were alternates to be called upon if one of the voting judges
could not proceed. Six of the judges wore black robes; the two Russian
judges insisted on wearing their military uniforms. On the left side the
twenty-one defendants sat in two rows in a dock resembling an over-
sized jury box. Lawyers, clerks and interpreters packed the room. At the
back wall, opposite the press and visitors’ gallery, was the witness stand.
There was a story going around that the Russians objected to allowing
the defendants to sit in the same witness chair used by the prosecution
witnesses. Somehow the dispute was resolved.

I studied the faces of the men on trial. Hermann Goering, Hitler’s
heir-apparent, sat a few feet away in the defendants’ dock. He looked
about the courtroom as if to see who was present. Our eyes met. He
glared at me for a moment. I was much younger than the others in the
press gallery. I could almost tell what he was thinking. Who is this kid?
What lies will he write about me? I had imagined him as fat and flabby.
Germans told me that in the last months of the war he was considered a
buffoon; that he had become fat and sluggish, a drug addict who painted
his nails—no longer the heralded ace of the German air force during
World War I. But he did not fit that description now in his light-colored
uniform, stripped of all his medals. During his months in custody he
had lost weight. There were no drugs to be had in prison. He looked
alert, eyes clear. While we waited for the judges to take the bench, he
conversed busily with the other defendants. Even in those few minutes
he behaved like the leader of the pack. I thought, I am looking at the
symbol of the Nazi evil.

I looked down the line at what was left of the “Who’s Who” of the
Third Reich. Next to Goering sat Rudolf Hess, the Deputy Fithrer who
had flown a Messerschmidt fighter plane solo to Scotland in 1941 on a
purported peace mission and ended up as a British prisoner throughout
the war. Hess sat straight up and stared fixedly ahead like a robot, eyes
glazed. He spoke to no one. A mental case, I thought. Probably insane.
Next in line came Hitler’s foreign minister, Joachim von Ribbentrop,
bent over, intensely studying the papers on his lap.

After von Ribbentrop came General Wilhelm Keitel, chief of the
Nazi armed forces; Ernst Kaltenbrunner, the senior surviving official of
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the Gestapo and the SS after Heinrich Himmler’s suicide; Alfred Rosen-
berg, leading Nazi theorist of anti-Semitism and minister of German-
occupied territories in the east; Hans Frank, governor-general of
Poland; Interior Minister Wilhelm Frick; Julius Streicher, newspaper ed-
itor and the leading anti-Semite in Europe; Minister of Economics Wal-
ter Funk; Hjalmar Schacht, also Minister of Economics and president of
the Reichsbank. Behind them in the second row, again left to right, were
Admiral Karl Doenitz, chief of the German navy from 1943 until the
end of the war and successor to Hitler briefly after Hitler’s suicide; Ad-
miral Erich Raeder, commander-in-chief of the German navy until
1943; Baldur von Schirach, the Hitler Youth leader and governor of Vi-
enna; Fritz Sauckel, primary figure in the foreign forced labor program;
Major General Alfred Jodl, chief of the Wehrmacht operations staff;
Franz von Papen, once Hitler’s vice chancellor; Arthur Seyss-Inquart,
commissioner for Nazi-occupied Netherlands; Albert Speer, armaments
minister; Constantin von Neurath, von Ribbentrop’s predecessor as for-
eign minister; and Hans Fritsche, radio broadcaster and Goebbels’
deputy for propaganda.

Some of the most notorious Nazis were absent. Hitler, of course,
committed suicide, as did Heinrich Himmler, the SS leader; Joseph
Goebbels, the propaganda minister; Robert Ley, chief of the labor front.
Reinhold Heydrich, chief of the security service and the Gestapo, had
been assassinated. Others were missing, including Adolf Eichmann, in
charge of shipping Jews to the concentration camps, and Martin Bor-
mann, Hitler’s secretary.

Robert Ley and Martin Bormann in fact had been on the list of
twenty-four selected at the London Conference. Ley had been a fanatic
follower of Hitler. While waiting in his cell for the trial to begin, he
wrote letters to Henry Ford in America asking for a job when the trial
was over.”? Alone in his cell, a few weeks before the trial opened, he
committed suicide. He stuffed his mouth with strips of cloth from his
underpants, and then used his jacket to somehow strangle himself.**
Since he was dead there was no motion to try him in absentia.

Martin Bormann was another matter. No one knew whether he was

dead or alive. Intensive searches to find him or ascertain his status were
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still going on. The tribunal agreed to try Bormann in absentia over the
strenuous objection by his German defense counsel.

As a group the defendants looked gray and sallow and unworthy of
all the attention. Some wore old business suits, some wore the uniforms
they had on when they were captured but without their medals and rib-
bons and brass. I could see the marks on the uniforms where the in-
signia had been torn off.

Charged with aggressively planning and launching the bloodiest of
all wars, the murder of millions of Jews and millions of other “undesir-
ables,” the men in the dock looked so ordinary. They were not super-
men; they did not look like monsters. I was naive to expect anything
else. They looked like the rest of us.

With one of the defendants in the box I had a strange bond, un-
known to me at the time. During the time of Nazi domination the most
outspoken anti-Semite was a vulgar man named Julius Streicher. Before
the war he prospered by founding and publishing a Nazi scandal sheet
named Der Stiirmer. He embarrassed even many Nazis with his porno-
graphic stories on a comic-book level, mostly about rich old Jews seduc-
ing innocent German maidens. The headquarters for this outpouring of
filth were located in the quaint medieval village of Altdorf, just outside
Nuremberg.? There Streicher operated his publishing plant with mod-
ern printing presses and editorial offices. His journal was so obscene
and repulsive that even many devoted Nazis could not bear to read it.*°
But Hitler delighted in Streicher’s vulgarity and made him Gauleiter’” of
Franconia, a part of Bavaria that included Nuremberg. He rode high as
Gauleiter and continued to publish his paper until his libels against Go-
ering’s manhood got him in trouble. Streicher made the mistake of sug-
gesting that the pregnancy of Goering’s wife Emma was the result of
artificial insemination. The story angered Goering and he took action
against him. Streicher was stripped of his office as Gauleiter, spent the
rest of the war under house arrest on his estate in Franconia and ran his
newspaper by telephone. The Altdorf paper kept going during the war
but publication dropped from over a million to fifteen thousand.

At the end of World War II, the United States government took over
Streicher’s plant in Altdorf to publish the American GI newspaper, The
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Stars and Stripes. There I started my career as a journalist upon dis-
charge from the Army, not knowing of the plant’s history, not knowing I
was working in the former office of Julius Streicher, and maybe even sit-

ting in his seat.



CHAPTER FOUR

THE CASE UNFOLDS

JACKSON CAME TO THE LECTERN FOR HIS OPENING STATEMENT. HE
was an imposing figure: open morning coat, vest and striped pants,
with a gold chain across his vest.

“May it please Your Honors,” he began,

The privilege of opening the first trial in history for crimes against the
peace of the world imposes a grave responsibility.

The wrongs which we seek to condemn and punish have been
so calculated, so malignant, and so devastating that civilization can-
not tolerate their being ignored because it cannot survive their
being repeated. That four great nations, flushed with victory and
stung with injury, stay the hand of vengeance and voluntarily sub-
mit their captive enemies to the judgment of the law is one of the
most significant tributes that power has ever paid to reason.!

As a lawyer and judge for over forty-five years in the courtroom I
have heard close to a thousand opening statements. No one ever
spoke with such eloquence.

Criminal prosecutors do not usually implore the court to be fair to
the defendants (that speech is left for defense counsel to make). But that
is exactly what Jackson did in his opening statement. First he reminded
the judges that they must not let the cry for vengeance color their judg-
ment. “We must never forget,” he said, “that the record on which we
judge these defendants today is the record on which history will judge us
tomorrow.”” Then he made what is still considered a classic plea for jus-
tice, a warning that should be engraved in the minds of prosecutors and
judges everywhere: “To pass these defendants a poisoned chalice is to
put it to our own lips as well.”’ The meaning was plain enough. If you
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give these men a trial that is not fair, you degrade yourself; you betray
your own moral integrity; and you lower yourself to their level of injus-
tice. The address was hailed in the American press. The Philadelphia In-
quirer called it “one of the greatest opening statements ever delivered
before any court”® The Christian Science Monitor, anticipating the
Nuremberg legacy, said the trial “may well have a significance impossible
to rightly estimate at the present time.””

Telford Taylor said of Jackson’s opening: “I know of nothing else in
modern juristic literature that equally projects the controlled passion
and moral intensity of many passages.”® It was certainly a brilliant per-
formance, eloquent, passionate, moving and thorough.

One remark must have caught the other Allies as well as the defen-
dants by surprise. That had to do with the burden of proof required of
the prosecution. In U.S. law, both in federal and state court criminal tri-
als, a defendant is presumed to be innocent, and before a defendant can
be found guilty the prosecution must overcome that presumption of in-
nocence and prove the defendant guilty beyond a reasonable doubt.
This burden is recognized as the cornerstone of the U.S. criminal justice
system. It is not enough, as criminal defense lawyers often argue to a
jury, that the evidence shows the defendant might be guilty, or is more
likely than not to be guilty, or, to cite the burden in civil cases, that the
preponderance of evidence weighs in favor of the prosecution. In crimi-
nal trials, the proof must be so overwhelming that there is no reasonable
doubt.

What a shock it must have been to the Russians in particular when
Jackson declared in his opening statement that he would give the defen-
dants the benefit of this doctrine and ask the court to presume their in-
nocence. “Despite the fact that public opinion already condemns their
acts,” he announced to a hushed courtroom, “we agree that here they
must be given a presumption of innocence.”’

There is nothing in the minutes of the London Conference to indi-
cate this all-important principle had ever been discussed. Nowhere does
the London Charter mention it. No historian says that it was ever con-
sidered. The other Allies apparently had no forewarning Jackson was
going to make such an announcement. Jackson’s American lawyers told
me they simply took it for granted.
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There is no indication that Jackson ever explained the meaning of
the presumption of innocence to his counterparts beforehand. “We
agree” Jackson said, but it is unlikely that the Russian judge Nikitchenko
had agreed to the presumption of innocence when he had insisted so vig-
orously in London that there was no issue left as to guilt, and that the de-
fendants had already been found guilty by Stalin, Roosevelt and
Churchill when they met at Yalta. Jackson may not have realized it at the
time, but in giving defendants the presumption of innocence he set in
motion one of the most important precedents of the trial.

One passage of Jackson’s opening speech that still sparks bitter con-
troversy is the claim that this was not a trial of the German people, but
only of the leaders who had duped and misled them. The German peo-
ple, he said, were also victims of the Nazi evil.

We would also make clear that we have no purpose to incriminate the
whole German people. . . . If the German populace had willingly ac-
cepted the Nazi program, no storm troopers would have been needed
in the early days of the Party, and there would have been no need for

concentration camps or the Gestapo. . . . The German, no less than the
8

non-German world has accounts to settle with these defendants. . . .

When I spoke to a Jewish audience in Frankfurt in the summer of
2003 I quoted Jackson’s remarks above. They reacted angrily. They
tended to agree with Daniel Goldhagen in his book Hitler’s Willing Exe-
cutioners, that almost all Germans aided and abetted the Nazi program.’

Jackson’s initial plan for presenting the evidence puzzled spectators
and even some members of his staff. American criminal trial lawyers are
used to the drama and excitement of calling witnesses to the stand and
then eliciting vital evidence through examination and cross-examina-
tion. The American press was expecting just that kind of show. But Jack-
son’s team disagreed over the use of that tactic. Jackson himself wanted
a strong, reliable record that could withstand any challenge. He disfa-
vored a trial based on live witnesses. If he could base his case on German
documents signed by the defendants themselves, or those signed by
Hitler to show his plans, the record would have greater strength.'® His
idea was that no one can cross-examine a record and that defense coun-
sel would be in a weak position trying to argue against the validity of a
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signed document. One of the best examples of Jackson’s point was the
famous Hossbach memorandum—notes made by Hitler’s adjutant,
Colonel Hossbach, at a conference in Berlin on November 5, 1937. The
notes showed Hitler’s plan for waging war against Europe to gain “living
space” (Lebensraum). Germany needed more land and the only way to
get it was by force. This document turned out to be one of the best
pieces of evidence to prove the charges in counts one and two—conspir-
acy to wage aggressive war, and the waging of aggressive war.!!

Another factor favoring Jackson’s argument was that the use of doc-
uments would make for a shorter trial rather than extensive questioning
of witnesses to prove the same points, there being always the danger of
the witness committing perjury or breaking down while testifying.

Debate broke out within the American legal team, especially be-
tween Jackson and Major General William Donovan, who had come to
Nuremberg as one of Jackson’s chief advisors. During World War II
Donovan headed the Office of Strategic Services (OSS) in Washington.
Donovan insisted on proving the case by the testimony of witnesses.
Jackson was adamant that it should be mainly a documentary case.

Others on the staff also disagreed. Colonel Robert G. Storey, Jack-
son’s executive counsel and a law professor, supported Jackson, while
Colonel John Amen, a trial lawyer who was in charge of interrogating
war prisoners, wanted colorful witnesses. Thomas Dodd, later to become
a prominent U.S. senator from Connecticut, also argued for the drama of
witnesses and cross-examination. Otherwise, Dodd claimed, Nuremberg
would become a dull affair.

Jackson ultimately won out but his differences with General Dono-
van became bitter. When neither would yield, Donovan withdrew from
the case and returned to the United States.'?

The agreement by all four Allies to go forward with a trial had been
made in late August 1945. The trial began in November, about three
months later. In the United States the murder trial of one defendant
usually takes at least six months to get into the courtroom from the
time the complaint or indictment is issued. The amazingly short period
between indictment and trial was due to Jackson’s foresight.

Back in the spring of 1945 when Jackson was appointed chief prose-
cutor, he had already decided there would be a full trial even if he had to
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do it alone, apart from the other Allies. He put investigators to work
scouring the continent for evidence. As the date for the trial drew closer,
Jackson worried there would not be enough time to uncover the evi-
dence. But the search began turning up amazing results.

At the London Conference in July Jackson said he was encouraged
by the results of the investigation; they were exceeding his expectations.
He told the Allies: “I did not think men would ever be so foolish as to
put in writing some of the things the Germans did. The stupidity of it
and the brutality of it would simply appall you.”!?

The prosecution opened its case with Jackson’s presentation of evi-
dence. The Allies had agreed he would handle the first count, conspiracy
to wage aggressive war. As the case unfolded it became apparent that
Jackson was covering the three other counts as well, that is, the actual
waging of aggressive war; war crimes involving violations of the laws
and customs of war including mistreatment of prisoners of war; and fi-
nally, crimes against humanity involving the murder and torture of
civilians on racial, religious and political grounds. As a consequence,
what came later from prosecutors assigned to the other three counts be-
came repetitious and boring.

As the weeks went by, what had been billed as an exciting trial did
indeed become a bore. Interest waned. Most of the big name journalists
such as Walter Cronkite, Rebecca West, Edward R. Murrow, Howard K.
Smith, William L. Shirer, Drew Middleton, Eric Sevareid and others had
either returned to the States or to more interesting assignments in Eu-
rope. Some would return for the last act of the Nuremberg drama. I re-
member specifically one afternoon when I sat in the press box during
the cross examination of the former Reich Chancellor, Franz von Papen,
and realized I was practically the only newsman there. The press and his
own staff pressured Jackson to call live witnesses to the stand to give the
case some spark. Finally Jackson acceded to their pleas and a few wit-
nesses were called.

As the documentary evidence started coming in—letters, orders
written by Hitler and others, photographs, films of the concentration
camps, accounting ledgers, etc.—the tremendous value of a full trial
rather than a summary proceeding began to be obvious. As the evidence
mounted with record after record, the intensive pre-trial investigation
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began to bear fruit. One simple fact emerged: the depth and breadth of
this investigation would never have occurred without the decision to go
to trial, a decision that was the driving force behind the exhaustive
search for evidence.

H. R. Trevor-Roper, British intelligence officer and author of the
classic work on Hitler’s death, The Last Days of Hitler, recognized as
early as 1946 the value of the trial record to Germany’s future. Referring
to evidence brought out at Nuremberg, he said:

Had it not been for this exposure it would have been possible for a new
German movement in ten years’ time to maintain that the worst of
Nazi crimes were Allied propaganda easily invented in the hour of such
total victory. That is now impossible. The most damning documents—
the minutes of Hitler’s meetings, Ohlendorf’s account of the mass
murder of 90,000 Jews, Eichmann’s account of Himmler’s dissatisfac-
tion at a mere 6,000,000 executions, Himmler’s grotesque addresses to
his SS leaders, Keitel’s criminal orders and shocking marginalia—these
and many others have now been through the test of cross-examination;
their signatures and authenticity have been confirmed. And the real na-
ture of Nazism has been confirmed, not by the fallible testimony of re-
port, but by the exacting scrutiny of a court of law.*

One of the more spectacular discoveries of the trial consisted of the
voluminous records of Alfred Rosenberg. These records by Hitler’s lead-
ing exponent of anti-Semitism filled forty-seven crates and detailed how
the Nazis operated in the East and how they looted occupied countries.
They included admissions of systematic killings and lootings.'” An
American officer found them hidden under piles of straw in a barn in
Bavaria. All forty-seven crates were flown to Paris, where Jackson had set
up his headquarters for collecting trial evidence. Other records and
films showed the numbers murdered in the Holocaust and the nature of
atrocities in the concentration camps.

Here lies the most important legacy of the trial—the record itself. In
collecting and presenting these documents, the trial made a giant step in
revolutionizing international law. But an even more important legacy
lies simply in the enduring record it established for all the world to see.
By revealing the true nature of the Nazi system, this record changed the
course of German and European history.



CHAPTER FIVE

DEFENDING THE INDEFENSIBLE

A MAJOR PROBLEM WITH THE NUREMBERG TRIALS WAS THAT THE
ALLIES made all the rules. They decided what law should govern and
what procedure should be followed in the courtroom. The German de-
fense counsel had no say in these decisions. The result was that the Ger-
man lawyers found themselves scrambling to learn the American
adversary procedure, which was vastly different from their own conti-
nental or inquisitorial system. They also had to research the law of con-
spiracy with which they were totally unfamiliar. Up to that time
conspiracy was unheard of in European law.

Jackson recognized the problem at the outset. “From the very begin-
ning,” he said, “it has been apparent that our greatest problem is how to
reconcile two very different systems of procedure.”’ Compromises were
made but generally the Anglo-American adversary system requested by
Jackson was adopted and the Germans, like it or not, had to follow it.

This gave rise to the criticism that the differences were so great that
they denied the defendants a fair trial. Under the European continental
system as it existed in 1945, most of the documentary and testimonial
evidence was first presented by the prosecutor along with the indict-
ment to a magistrate. The magistrate would then study it, and if he or
she found the evidence sufficient to warrant a trial, the entire file and
the indictment would be turned over to the defense and the trial judge
assigned to the case. At that point both parties and the judge would be
fully informed of all the evidence for and against the defendant. The
trial would proceed with a judge or panel of judges, depending on the
severity of the charge. There was no such thing as a jury trial; the judge
or panel of judges was the only trier of fact. The judges could call addi-
tional witnesses, and usually the judges—not lawyers—questioned the
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witnesses. Cross-examination, which is so important in American trials,
was not generally employed in Europe. The German lawyers were used
to the judges playing a much more active role. The defense counsel’s lack
of experience in cross-examination soon became obvious. They often
seemed reluctant to make a prosecution witness look bad, as if it were
against protocol to do so.

Without question substantial differences existed between German
and American court procedure in 1945. In the “adversarial” system
used in American courts, the defendant went to trial knowing little
about the prosecution’s evidence except what was disclosed in a brief
preliminary examination or grand jury hearing. The trial judge usually
knew nothing about the case until he or she was handed the charge or
indictment on the morning of trial. In America, the defendant was en-
titled to a jury trial. The judge played a passive role, more like a referee,
deciding which evidence would be admissible and explaining the appli-
cable law to the jury. In American trial procedure, the lawyers ran the
case, and they liked the judge to stay out of it. There was a common
saying among American lawyers who approved of their trial judge:
“He’s a good judge. He lets us try our case.” The opposing lawyers were
adversaries. They “fought” against each other to support their own po-
sition and to weaken the opposition’s, all within rules of ethics. Out of
this contest the truth was supposed to emerge unsullied by prejudicial
factors. Generally these differences between American and European
courts still exist today. The difference between the two systems is some-
times described this way: The European procedure is geared to estab-
lish the facts and so get at the truth; the American focus is on fair trial
and the protection of individual rights. American courts often keep out
the truth in the interest of fairness. Consider this common example:
Police arrest a suspect for murder and take him into custody. Without
advising him of his so-called Miranda rights, the officer asks the sus-
pect if he committed the crime. The man answers: “Sure I did it and I’'d
do it again if I had the chance.” At trial this critical confession never
comes out. The judge must exclude it because the suspect was not ad-
vised of his constitutional rights against self-incrimination.

Under Anglo-American procedure defendants may testify or remain
silent. They cannot be forced to testify. If they choose to testify they
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must do so under oath. They are never allowed to make an unsworn
statement. To a degree the London Charter represented a compromise
between the two systems. There is no record that any Nuremberg defen-
dant was ever compelled to testify unwillingly, although the charter is
silent on the issue of the right to remain silent. Defendants were allowed
to make an unsworn statement at the end of the trial without undergo-
ing cross-examination, and they did so.” Despite the compromises, the
adversary system that Jackson wanted remained largely intact.

As has been stated already, the charge of conspiracy was a legal con-
cept as unknown to the Germans as it was to the French and the Rus-
sians. The defense asked, How could there be a conspiracy when Hitler
had all the power, made all the decisions, and demanded unflagging
support? There was no agreement, defense counsel claimed; the defen-
dants only followed his orders.

Under Anglo-American law a criminal conspiracy was generally
defined as an agreement between two or more persons to commit un-
lawful conduct. Jackson thought conspiracy was vital to his case be-
cause he had no evidence that the defendants had personally murdered
or tortured anyone or committed any atrocities themselves. Some had
never even visited a concentration camp. That made it difficult to prove
their guilt. Under the conspiracy charge, all Jackson needed to prove
was that the accused agreed to the crimes alleged, which could be
proved by circumstantial evidence. Proof of a formal agreement or
meeting was not required.’

There was certainly an element of unfairness in the conspiracy
charge. Defense counsel were at a definite disadvantage in dealing with a
crime they had never confronted before and which had never been part
of European law. To Jackson, on the other hand, conspiracy was a famil-
iar device. He saw no unfairness in charging it.

On its surface, the charge of conspiracy seems simple enough. You
plan a crime with someone else and that’s it. In some jurisdictions, an
overt act is also a required element. But the elements of the crime are
not that simple. Such questions as what constitutes an agreement, and
whether each member of a conspiracy is liable for each act and state-
ment of every other member, are troubling for even some American
lawyers. They were baffling to the Germans.
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It turned out that the judges at Nuremberg were also troubled by
the conspiracy charge and put drastic limits on it, restricting it to counts
one and two on aggressive war only.*

In the end, much of what defense counsel had feared from the con-
spiracy charge did not work against their defendants. As Telford Taylor,
a prosecutor on Jackson’s team, pointed out: “The presence or absence
of conspiracy may not have been as important a factor in the eyes of the
judges as in those of the American and British prosecutors.”

There was one other major impediment to the German attorneys
preparing their defense. It had to do with the right of discovery; that
is, the right of each side to be given or informed of any evidence held
by the other side. Under the rules of trial set out by the tribunal, de-
fense counsel, upon proper motion, was supposed to have access to
the documents the prosecution intended to place into evidence.® The
rule seemed simple enough and fair. It was in line with the tone of
Jackson’s opening statement in which he stressed the need for a fair
trial. But despite Jackson’s eloquent words, the defendants’ right to
see prosecution documents beforehand was denied to them by the
prosecution during the first month of trial. As the evidence was being
presented on the second day of trial, the Americans gave every ap-
pearance of conducting their prosecution with little consideration for
the Germans involved (defendants and defense counsel), as well as for
anyone else who did not understand English.” For example, American
prosecutor Major Frank Wallis offered in evidence six copies of docu-
ment books and briefs. Presiding judge Geoffrey Lawrence inter-
rupted Wallis to ask if he had copies for each defense counsel. Wallis
had to admit that he did not and was admonished by the judge to do
so as soon as possible. Shortly thereafter the Americans fell into
deeper trouble with the court. It came out that the documents were in
English only, not German, and not in Russian or French either. The
Americans apparently had not taken into account that this was an in-
ternational trial in which half the bench and half the lawyers either
could not understand English or had only a minimal knowledge of
the language.

Telford Taylor called this error the “sheerest folly”® and criticized his
own prosecution team for their shortsightedness. Jackson and his staff,
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according to Taylor, had badly miscalculated the work required to sort
through the bushels of documents and give the defendants adequate
distribution before trial. There followed a month of delays before the
documents problem was finally resolved.’

But the scope of discovery given defense counsel at Nuremberg ex-
ceeded anything given to defendants in American criminal trials at the
time. The right of discovery in America was practically non-existent. A
criminal trial was like a game in which the adversaries tried to surprise
each other with witnesses and exhibits unknown to the other side.
American moviegoers were brought up on the dramatic scene of the
surprise witness called to the stand at the last moment, often accompa-
nied by a collective gasp from everyone in the courtroom. Perhaps the
most significant change in American criminal trial procedure since 1945
has been an expansion of the right of discovery of evidence. For exam-
ple, each side now must turn over to the other the names of all wit-
nesses, as well as the statements they intend to use.'® The right to
discovery given to defendants at Nuremberg, along with such due
process rights as the presumption of innocence and counsel of their
choice, were rights that went beyond anything allowed by the Nazis, and
in the case of discovery went beyond what defendants were given in the
United States at that time.

But even aside from the aforementioned problems, it was virtually
impossible for the German attorneys to defend against such overwhelm-
ing facts. The prosecution evidence of atrocities and genocide was so
strong that no one could ever stand before the court and argue that such
horrors never happened. There it was, recorded in film and photo-
graphs, written down in meticulously kept records, all of which now
comprised the voluminous documentation that would serve as the
damning evidence against its authors. Jackson was right when he said he
hardly needed any witnesses. The accused had been most efficient in
providing proof against themselves.

On one occasion there was an effort by the defense to dispute the
numbers murdered in the concentration camps. During the defense case
the defense attorney for Ernst Kaltenbrunner summoned Rudolf Hoess
(not to be confused with the defendant Rudolf Hess) to the witness
stand. One portion of Hoess’s testimony exemplifies the nature of the
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prosecution evidence better than any other. The defense attorney, Dr.

Kurt Kauffman, questioned Hoess first:

Kauffman:

Hoess:

Kauffman:

Hoess:

Kauffman:

Hoess:

Kauffman:

Hoess:

You were Camp Commandant of Auschwitz from 1940
to 19437

Yes.

And in that time hundreds of thousands of human
beings were put to death there, is that true?

Yes.

Is it true that Eichmann told you that altogether over
two million Jewish people were killed in Auschwitz?
Yes.

Men, women, and children?

Yes.

Later Hoess testified as follows, still under direct examination by his

own attorney:

Hoess:

In summer 1941 I was personally ordered to Berlin to
the National Chief of the SS, Himmler. He gave me to
understand—I can no longer recall the exact words—
that the Fithrer had ordered the final solution of the
Jewish problem, and that we, the SS, had to carry out
this order. If we did not do this now, then later the Jews
would destroy the German people. He had therefore
chosen Auschwitz because it was most favorably
situated with regard to transport, and the extensive
grounds offered space for seclusion.

Hoess spoke in a quiet, calm voice. He showed no remorse, no emo-

tion. When Hoess’s attorney finished his direct examination, Jackson’s

deputy prosecutor John Harlan Amen took over. He needed to ask

only one question, which was whether the written affidavit he held in

his hand, signed by Hoess, was true. The prosecutor read aloud from

the statement to a hushed courtroom. This statement represented the

heart of the prosecution case on crimes against humanity:
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“T commanded Auschwitz up to December 1, 1943, and
estimate that at least 2,500,000 victims were killed and
disposed of there by gassing and burning; at least a
further half million died of starvation and illness,
which makes a total of about 3,000,000 dead. This
number represents about seventy or eighty percent of
all the people who were sent to Auschwitz as prisoners;
the others were sorted out and used for slave labor in
the workshops of the concentration camp. The total
number of victims comprises about 100,000 German
Jews, and a great number of mostly Jewish inhabitants
of Holland, France, Belgium, Poland, Hungary,
Czechoslovakia, Greece and other countries. About
400,000 Hungarian Jews alone were executed by us in
Auschwitz in the summer of 1944.

“The camp commander of Treblinka told me that
he had liquidated 80,000 in the course of six months.
His task was chiefly the liquidation of all Jews from the
Warsaw ghetto. He had used carbon monoxide, and I
regarded his methods as not very effective. So when I
put up the execution buildings in Auschwitz, I began to
use Zyklon B, a crystallized hydrocyanic acid which we
threw into the death chamber through a small opening.
It required, according to climatic conditions, three to
fifteen minutes to kill the people in the death chamber.
We knew when the people were dead because their
screaming stopped. We usually waited half an hour
before we opened the doors and took out the corpses.
After the bodies had been dragged out, our special
detachments took off their rings and drew the gold from
the teeth of the corpses. A further improvement as
compared with Treblinka was that we built gas chambers
which could hold 2,000 people at a time, while the ten
gas chambers at Treblinka could only take 200 each.

“The manner in which we chose our victims was as
follows: Two SS doctors were employed in Auschwitz to
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inspect all the incoming convoys of prisoners. The
prisoners had to march past them while they made
their decision on the spot; those capable of work were
sent into the camp, the others at once to the
extermination block. Very young children, being
incapable of working, were killed as a matter of
principle. Often women tried to hide their children
under their clothes, but when they were found they
were at once sent to their death. We tried to carry out
these executions in secret, but the foul and nauseating
stench which rose from the incessant burning of
corpses penetrated the whole area.”
Is this all true and correct?
Hoess: Yes.!!

When asked how many personnel it took to kill two thousand persons a
day, Hoess calmly replied that he had about three thousand men on his
staff.

Hoess was a witness for the defense and yet his testimony could not
have possibly helped them, and only helped the prosecution.

Whitney R. Harris was one of Jackson’s leading prosecutors at
Nuremberg. His book Tyranny on Trial, a definitive account of the evi-
dence at Nuremberg, was highly praised by Jackson himself when it was
published in 1954. On August 4, 2006, I interviewed Harris, then in his
nineties, with regard to how the Hoess affidavit came into evidence.
After the prosecution rested its case, Harris had the opportunity of in-
terrogating Rudolf Hoess outside the courtroom about Hoess’s tour as
commander of the Auschwitz concentration camp. Hoess gave Harris a
signed affidavit describing the Auschwitz experience quoted above. Har-
ris knew the statement was dynamite, one of the most telling pieces of
evidence in the entire case. But Harris was frustrated. Under the rules of
evidence the prosecution, having already rested, was not allowed to call
Hoess to the witness stand for cross-examination about the affidavit.

Harris told me he was beside himself with anguish trying to figure
out a way to get the statement into evidence. Unless Hoess took the stand
there was no way the affidavit could be introduced. Suddenly, in the mid-
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dle of the defense presentation, what seemed to Harris at the time like a
miracle took place. Dr. Kauffman, attorney for defendant Kaltenbrunner,
made the critical error of calling Hoess to the stand. Harris could hardly
believe his luck. Now Hoess was open to cross-examination and the affi-
davit came out in public.'> Hoess was tried and convicted by a Polish
military tribunal and hanged, fittingly, at Auschwitz on April 7, 1947.1

Whitney Harris also told me that despite the horrific nature of the
Hoess affidavit he will always remember one other scene which to him
was the “most chilling evidence of the entire trial.” It occurred as Otto
Ohlendorf was on the witness stand. Ohlendorf had been chief of the
Einsatzgruppe D, a special Nazi task force of the SS whose mission was to
murder all Jews, Gypsies and political commissars. The Soviet judge,
General Nikitchenko, asked four questions. Harris recalled every word
of the exchange:

Nikitchenko: In your testimony you said that the Einsatz group
had the object of annihilating the Jews and the
commissars, is that correct?

Ohlendorf: Yes.

Nikitchenko: And in what category did you consider the
children? For what reason were the children
massacred?

Ohlendorf: The order was that the Jewish population should be
totally exterminated.

Nikitchenko: Including the children?

Ohlendorf:  Yes.

Nikitchenko: Were all the Jewish children murdered?

Ohlendorf:  Yes.'

Ohlendorf was later prosecuted in one of the twelve other Nurem-
berg trials and sentenced to death.

Il

When all the evidence was in, the defense attorneys, having few or no
facts in their favor, had to rely on other means for argument. Some
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raised the factual defense of denial (“I didn’t do it,” “I was not there and
had no knowledge of the crime,” “That is not my signature”). But the
most troubling defenses came in the form of four legal, rather than fac-
tual, arguments: victors’ justice (“The court consists only of judges from
the Allied powers”); superior orders (“I had to do it or I would be
shot”); Ex post facto (“There was no law in existence declaring what we
did was criminal”); and the tu quoque defense (“You did it too and
therefore we should be allowed to show evidence of Allied atrocities as
well”). Whenever the legitimacy of the Nuremberg trials is discussed,

these defense arguments form the heart of the criticisms.

VICTORS JUSTICE

The question of victors’ justice was probably the most sensitive issue of
the trial.’®> Every judge on the Nuremberg bench represented a victorious
Allied power. No neutral country was represented, nor was any request
ever made for a judge from a neutral power. No German judge sat on the
bench, nor was such an arrangement ever considered; there was no jury;
neither the defendants nor their counsel had any say about the trial proce-
dure; it was not a trial by one’s peers. No Allies were on trial on charges of
war crimes. Only the losers were tried.

Senator Robert A. Taft of Ohio, a leading conservative voice in the
Senate in 1945, and later a strong contender for the presidential nomi-
nation in 1952, said, “The trial of the vanquished by the victors cannot
be impartial no matter how it is hedged about with forms of justice.”!®

On the other hand, one of the leading German defense lawyers at
the trial, Otto Kranzbuehler, defender of Admiral Karl Doenitz, ex-
pressed his approval of the process this way:

It was clear that after the obvious crimes committed under Hitler’s
leadership, particularly the annihilation process against the Jews,
something had to happen to discharge the tension between victors
and vanquished. . . . It was the United States who insisted that expia-
tion must be sought and found by way of a judicial trial. The Interna-
tional Military Tribunal proceedings did, in my opinion, perform this
function. It was the painful starting point for building the relations
that exist today [1965] between Germany and her Western Allies.!”
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In his memoirs, Doenitz wrote that since the trial was purely a Ger-
man affair, Germans should have been allowed to handle the case. But
there was no German government to turn to for help in 1945. Germany
no longer existed as a nation. Furthermore, there was the disastrous expe-
rience of World War I. When President Woodrow Wilson went to the Paris
Peace Conference at Versailles in 1919 he expressed opposition to an in-
ternational war crimes trial of the German leaders. His mind was occu-
pied with establishing the League of Nations, which included Germany. As
a consequence the trial was turned over to the new German government.

In 1920, the Germans proposed to try accused German war crimi-
nals before the German Supreme Court in Leipzig. British Prime Minis-
ter Lloyd George persuaded the French to accept the proposal and a year
later the Leipzig trials began. The Kaiser had fled to Holland and when
the Allies asked Holland to make the Kaiser available for trial, the Dutch
refused on the grounds that the charge against him was unknown to
Dutch law. The Kaiser never left Holland and died in his castle there in
1941. The first Germans tried at Leipzig were soldiers charged with beat-
ing British prisoners with rifle butts. They were convicted but received
lenient sentences. A U-boat commander was tried for sinking a British
hospital ship. He was acquitted on grounds he was merely obeying supe-
rior orders. Two German officers were tried for murdering French pris-
oners and shooting wounded French soldiers. One of the officers denied
the charges and was acquitted; the other was convicted and received two
years in prison. Two other German naval officers were tried and con-
victed for sinking a hospital ship and attacking Allied lifeboats. They
were sentenced to four years imprisonment but escaped within a few
months. The prosecution record was dismal.'® Little wonder the Allies
in 1945 had no inclination to turn the trial of Nazi war criminals over to
the Germans.

A second option was to include German judges, but since Nazi
judges were out of the question, one would have had to seek out non-
Nazi judges who had fled persecution and were now living elsewhere. It
is unlikely that they would have been more impartial.

Other alternatives included a neutral tribunal to be formed from
Swiss, Swedish, Portuguese, Spanish and Argentine jurists of good
standing.'® But the scale of World War II was so vast that there were
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hardly any real neutrals in the world. The task of locating them and
reaching agreement among the Allies as to their selection would have
been impossible or at the least would have caused unreasonable delay.
The world was crying for action. Millions of Hitler’s victims who could
still speak wanted vindication and they wanted it soon.?°

Another option was a jury trial—but what a mess it would have
been trying to pick a jury. Imagine trying to find an unbiased juror in
that atmosphere. Or trying to have four prosecutors representing four
different nations with different versions of trial procedure and twenty-
two defense attorneys come to agreement on the composition of a jury
panel. Robert Jackson himself recognized the problem when the charter
was signed at London:

However unfortunate it may be, there seems no way of doing any-
thing about the crimes against the peace and against humanity ex-
cept that the victors judge the vanquished . . . we must summon all
that we have of dispassionate judgment to the task of patiently and
fairly presenting the record of these evil deeds.!

As for the Allied judges, the question remains whether they could
set aside all they had heard, read and experienced about the Hitler
regime and judge the case solely on the evidence before them. That is
what an impartial judge or jury is supposed to do. In his book, Reaching
Judgment at Nuremberg, Bradley F. Smith doubted “that the Americans,
or the other judges, were free from bias or were capable of rising above
the overwhelming public demand that the Nazi leaders be made to pay
for their evil deeds.”**

Despite the judges’ biases and the many criticisms, the judgment of
historians from both sides was that the trial was basically fair. At least
three quarters of the German people at the time said they found the trial
“fair” and “just.”*® No one from either side has charged that the defen-
dants were “railroaded.” The judges generally were considered to have
been humane and reasonably impartial. No one can now argue, as some
predicted, that it was just a “put-up job,” or that the Nazi propaganda
coming from some defense witnesses embarrassed the Allies and made
the case a farce.”* Even the majority of the defense counsel felt the trial
was relatively fair and the verdict reasonable.”
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Albert Speer, Hitler’s architect and Reich minister for armaments
and munitions, called the verdicts “fair enough.”*® He did not object to
his own sentence of twenty years. Theodor Klefisch, attorney for the SA,
Hitler’s paramilitary organization, said the trial met the requirements of
impartiality and justice with consideration and dignity.*”

Yes, it was victors’ justice and the trial had its share of injustice. But
the only alternative was no trial at all, or either setting the Nazis free or
executing them summarily without giving them a chance to defend
themselves. The scale of terror and atrocity was so great, the world’s de-
mand for action so strong, that there had to be a judicial proceeding. To
delay in order to search for a more neutral tribunal would have been an
injustice in itself.

SUPERIOR ORDERS

Jackson knew the defendants were certain to raise the defense of obedi-
ence to superior orders. That defense is based on the principle that a
military or civilian person in the government should not be held liable
for obeying an order of a superior, especially when refusal to obey the
order could have severe consequences, even death.

The Nazis operated under the Fiihrerprinzip. Hitler had absolute au-
thority. What he ordered they had to carry out without question. If the
judges allowed the “superior orders” defense, Jackson’s whole case could
collapse. He had to find a way to counter it. During the conference in
London, Jackson expressed his uneasiness to his British counterpart, Sir
David Maxwell-Fyfe. The British prosecutor was also deeply concerned.
He told Jackson that the defense of superior orders had to be quashed at
the outset. Otherwise the only person they could convict was Hitler, and
he was dead.”®

Jackson found his way out of the dilemma by citing Germany’s
own military code. The German soldiers’ paybook contained a com-
mandment that no soldier should obey an illegal order.?” When Jack-
son argued the issue before the court he quoted the relevant section
from the German code.’® The “superior orders” defense should not be
allowed because the defendants had obeyed illegal orders that they
knew to be illegal. They obeyed the orders at their peril.
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The American military had a similar rule. According to the Manual
for Courts-Martial United States (2000):

Inference of lawfulness. An order requiring the performance of a mili-
tary duty may be inferred to be lawful and it is disobeyed at the peril
of the subordinate. This inference does not apply to a patently illegal
order, such as one that directs the commission of a crime.”!

But Jackson was still troubled. Despite his passionate hatred of what the
Nazis stood for, he wanted to be fair. He thought it might be unfair to ask
the court to eliminate the defense altogether, so he suggested a compro-
mise at London that the Allied representatives accepted. The court could
receive evidence of obeying superior orders offered by the defense but
such evidence could be used only in mitigation of sentence; that is, to re-
duce the punishment. It would not be allowed on the issue of guilt or in-
nocence.*? Almost half a century later the Yugoslavia Tribunal used the
same principle as precedent in the first international war crimes trial
since Nuremberg, conducted at The Hague in the Netherlands.

As expected, most of the Nuremberg defendants objected to any
elimination of the superior orders defense. After all, this was their
strongest argument and their case would stand or fall on it. They wanted
the plea of superior orders to be accepted as a complete defense.

When Alfred Jodl, chief of operations on Hitler’s military staff, read
the indictment for the first time he seemed bewildered by the charges of
aggressive war. “I don’t see how they can fail to recognize a soldier’s obli-
gation to obey orders,” he said. “That’s the code I've lived by all my life.”*

Field Marshal Wilhelm Keitel, chief of the German army, said, “For a
soldier, orders are orders.”**

The “Nuremberg Principle” as to superior orders has since come
under criticism by Telford Taylor himself. Once again, as in the ex post
facto debate, Taylor shows remarkable frankness. He is not reluctant to
criticize his own prosecution.

The principle is “flawed,” Taylor said in his book The Anatomy of the
Nuremberg Trials. It fails to give standing to a defendant who did not
know and had no reason to know the order was illegal. Taylor would
change the principle to read along these lines:
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If the defendant did not know, and had no basis for knowing, that
the order he had obeyed was unlawful, the defendant should not be
held liable at all. If he knew that the order called for unlawful acts,
the defendant should be found guilty and allowed to rely on duress
or other factors only as a matter of mitigation.*

With regard to the evidence of atrocities and the crimes against hu-
manity, the Nuremberg Court could hardly be faulted for refusing to
allow the defense of superior orders. Such orders were blatantly illegal.
Who could ever argue to a court: “I did not know the order to gas a
thousand Jews was illegal”?

On the other hand, with regard to the military men on trial for wag-
ing aggressive war—Keitel, Raeder (commander in chief of the German
navy until his retirement in 1943), Doenitz, and Jodl—they were ex-
pected to know that the Kellogg-Brian Treaty had somehow made wag-
ing aggressive war a crime. Waging aggressive war had never before been
declared to be criminal.

After the trial, a Michigan congressman, Rep. George Dundero, de-
nounced the Nuremberg Principle of superior orders as an attack on the
sanctity of orders from a superior officer, which could encourage mass
disobedience by American soldiers. He feared that scores of U.S. military
personnel would refuse to obey orders on the ground that they believed
the orders to be illegal and raise the Nuremberg Principle in their de-
fense. Dundero severely criticized the trial for prosecuting German mil-
itary officers who were only obeying orders.*®

The Nuremberg Principle was novel in the international setting, but
the basic principle was not new in American law. In 1851 Supreme Court
Chief Justice Roger B. Taney held that “it can never be maintained that a
military officer can justify himself for doing an unlawful act, by producing
the order of his superior. The order may palliate, but it cannot justify.”>’

During the Civil War, Henry Wirz, a Confederate officer, com-
manded the prisoner-of-war camp at Andersonville, Georgia. He treated
the prisoners inhumanely, causing about 14,000 Union soldiers to die at
his camp from lack of food and medicine. After the war Wirz was tried
for murder and conspiracy. In his defense he showed the court proof
that he was following the orders of his superior. The defense was re-
jected and he was found guilty.*
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In the year 2005 the issue of obeying superior orders as a defense
arose again in the case of American soldiers facing court-martial on
charges of torturing Iraqi prisoners at the Abu Ghraib prison outside
Baghdad. One of the first defendants to be tried was Corporal Charles
Graner, whose court-martial was held at Fort Hood, Texas. Graner’s
counsel entered the same defense that the Nazi defendants raised at
Nuremberg, arguing that Graner was merely acting on orders of his su-
periors. Surely the ghosts of Nuremberg were present there, unseen wit-
nesses for the prosecution. The military court rejected Graner’s defense,

applying Nuremberg precedent.”

EX POST FACTO LAW

The term ex post facto refers to criminal law that is passed or created after
the act in question was committed. If a person commits an act at a time
when there is no law against it, the person should not be held liable. The
rationale for this principle is that it is unfair to prosecute a person for
criminal conduct if at the time of committing the act the person did not
know his or her conduct was illegal. No crime without law, no punish-
ment without law, the Romans said: Nulle crimen et nulla poena sine
lege.** In America the prohibition against ex post facto law is stated in the
Constitution*! and is generally upheld by American courts, although it is
not international law and several nations do not recognize it.

It was not written in any statute, the critics said, that to wage ag-
gressive war was a crime. The nations of Europe had been making war
for centuries and no one ever told them it was a crime for which indi-
vidual leaders could be put to death. At the London Conference, the
French representative, Professor André Gros, made precisely this objec-
tion when he heard Jackson propose it. “We do not consider as a crimi-
nal act,” he told Jackson, “the launching of a war of aggression.”*?

The British and Soviets also opposed Jackson on this issue, con-
cerned that if making war was a crime, they might be considered guilty
also for their actions: the British against Norway, and the Soviets against
Poland, Finland, Romania, and the Baltic countries.

One of the harshest criticisms of the Nuremberg trial is that the tribu-
nal relied on illegal ex post facto law and therefore the convictions of
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twelve Nazi defendants for either conspiring to wage aggressive war or ac-
tually waging aggressive war were tragic mistakes. Of all the attacks made
against Nuremberg in the last sixty years none has received more atten-
tion and more support than the alleged application of ex post facto law.

When Jackson came to London for the pretrial negotiations, he real-
ized his greatest problem was to overcome the critics who said he was
relying on ex post facto law. His vision of the trial depended on the
charge of waging aggressive war. Everything else, all the crimes against
humanity, the extermination of the Jews, were subsidiary to this single
crime—they all resulted from Hitler’s military ambitions.*’ Jackson had
to win this point if he were to succeed.

But the other Allies at the London conference wanted to know what
laws the Nazis had broken and how Jackson defined aggressive war.

The lack of a definition did not concern Jackson. Hitler had invaded
Poland in 1939; Norway, Belgium, Luxembourg and the Netherlands in
1940; Greece, Yugoslavia and the Soviet Union in 1941; all without justi-
fication. Jackson used Hitler’s own words as a definition: the expressed
intention to use force if necessary to gain more living space (Leben-
sraum). Hitler’s attacks were aggressive war under almost any definition.
Hitler had defined the term himself by his own actions.

But the other part of the ex post facto argument needed a careful re-
sponse. Jackson came to the trial armed with his research. First of all he
cited the Kellogg-Briand Peace Pact of 1928, in which Germany along
with sixty-three other nations signed an agreement condemning war.
The pact renounced war as an instrument of national policy.** The prob-
lem with using the pact was that it was not a criminal code or statute
with any punishment for violations. The pact in no way assigned per-
sonal liability for any national leader who violated the treaty. There was
no warning of consequences. Hitler had violated the Treaty of Versailles,
the Locarno Pact, The Hague Rules of Land Warfare of 1907 and the
Geneva Conventions of 1929. But those treaties did not list the penalties
for violations.*> Never before had a treaty violation been used as a crimi-
nal charge against a national leader. Furthermore, Jackson’s reliance on
the Kellogg-Briand Pact became vulnerable when it was pointed out that
sixty-four nations signed the treaty exactly because it avoided any defini-

tion of “aggressive war” or any agreement as to individual penalties.*¢
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Still another hurdle Jackson faced was the fact that nations had con-
tinued to wage war without repercussion or punishment long after the
Kellogg-Briand Pact. Those nations were never charged with war
crimes. No court was set up in the past to try national leaders for waging
aggressive war.

Back in America prominent voices attacked Jackson’s strategy. One
of the first came from Senator Taft of Ohio. Ten days before the hang-
ings at Nuremberg, on October 5, 1946, Senator Taft made a speech to
the nation at Kenyon College in Ohio. He deplored the sentences and
suggested that exile—similar to that imposed upon Napoleon—would
be better. Then he criticized the trials which he said “violate the funda-
mental principle of American law that a man cannot be tried under an
ex post facto statute.”*” He felt the Nuremberg trial was therefore a de-
parture from the ideals of the American Constitution.*®

Supreme Court Justice William O. Douglas, a liberal voice on the
U.S. Supreme Court at the time, joined the attack:

No matter how many books are written or briefs filed, no matter how
finely the lawyers analyzed it, the crime for which the Nazis were tried
had never been formalized as a crime with the definiteness required by
our legal standards, nor outlawed with a death penalty by the interna-
tional community. By our standards that crime arose under ex post
facto law. Goering et al. deserved severe punishment. But their guilt
did not justify us in substituting power for principle.*’

In the Nuremberg Court, defense counsel pounced on Jackson’s position,
arguing:

... that no sovereign power had made aggressive war a crime at the
time that the alleged criminal acts were committed, that no statute
had defined aggressive war, that no penalty had been fixed for its com-
mission, and no court had been created to try and punish offenders.>®

These critics can find support today by the fact that “aggressive war” has
still never been clearly defined. International lawyers and diplomats
cannot agree how to define it. In 1974 the United Nations offered this
definition:
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Aggression is the use of armed force by a State against the sovereignty,
territorial integrity or political independence of another State, or in any
other manner inconsistent with the Charter of the United Nations.*!

But this definition, like all the others offered so far, has never been ac-
cepted by the international community.

The arguments against ex post facto law reflect the nature of the op-
position Jackson had to face when he went to London to draw up the in-
dictment. He was convinced his case was not based on ex post facto law
and that he did not need a better definition of aggressive war. But he had
to win two battles. He first had to win at London by convincing the other
Allies, and then again in the courtroom by convincing the judges. But
there was a third fight he wanted to win also: to persuade the American
critics to his view. “Let’s not be derailed by legal hair-splitters,” Jackson
told the delegates in London. “Aren’t murder, torture, and enslavement,
crimes recognized by all civilized people? What we propose is to punish
acts which have been regarded as criminal since the time of Cain and have
been so written in every civilized code.”** In Nuremberg he told the court:

It is true, of course, that we have no judicial precedent for the Charter.
But International Law is more than a scholarly collection of abstract
and immutable principles. It is an outgrowth of treaties and agree-
ments between nations and accepted customs. . .. The law, so far as
International Law can be decreed, had been clearly pronounced when
these acts took place.>®

Sir Hartley Shawcross, Great Britain’s chief prosecutor, faced the ex
post facto argument in his opening statement at Nuremberg: “I suppose
the first person ever charged with murder might well have said: ‘See
here, you can’t do that. Murder hasn’t been made a crime yet!”>*

On November 19, 1945, before the evidence got underway, defense
counsel made their motion to dismiss on ex post facto grounds.” The
tribunal overruled the motion with its own argument in favor of the

prosecution:

To assert that it is unjust to punish those who in defiance of treaties
and assurances have attacked neighboring states without warning is
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obviously untrue, for in such circumstances the attacker must know
that he is doing wrong, and so far from it being unjust to punish him,
it would be unjust if his wrong were allowed to go unpunished.>

The American judge Francis Biddle viewed the issue this way:

The ex post facto argument . . . issued from a lack of understanding of
the theory of ex post facto, or of existing international law. The rubric
nullem crimen et nulla poena sine lege did not mean that a crime had to
be defined and its punishment fixed by statute before the offender
could be tried. . . . Murder and treason were punished by courts in the
middle ages long before they were incorporated into statute.’”

The decision of the Nuremberg tribunal sealed the matter as far as the
trial was concerned. But for half a century the debate has gone back
and forth. If Nuremberg was based on ex post facto law, it tainted the
trial’s reputation. The use of ex post facto law meant the tribunal had
wrongly convicted twelve Nazi defendants on counts one or two, and
that some of them may have been sent to the gallows on that illegal
ground.

Then in 1992 an amazing thing happened. Telford Taylor revealed
his own opinion on the matter. He conceded that the court’s judg-
ment on counts one and two relied on ex post facto law. This admis-
sion had tremendous significance because of Taylor’s fine reputation.
When Jackson left Nuremberg to return to the Supreme Court, he
turned the prosecution of the twelve remaining U.S.-conducted trials
over to Taylor. After all the Nuremberg trials were completed, Taylor
went back to New York and had a distinguished career as a law profes-
sor at Columbia Law School and as author of numerous books. In
1992 he published one of the outstanding accounts of the trial in The
Anatomy of the Nuremberg Trials. In it, Taylor made this remarkable
statement:

People might well differ about the wisdom of declaring that initiation
of aggressive war is an offense under international law, but surely there
would be nothing unlawful about creating such a principle for the fu-
ture. However, the Charter drew no such distinction, and unquestion-
ably the Charter and the Tribunal’s judgment applied counts One and
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Two to prior actions of the defendants and thus inflicted ex post facto
punishments.>®

With these words, the chief deputy prosecutor seems to be admitting
in effect that he helped prosecute and send defendants to the gallows
on ex post facto law.

Despite his views on the court’s use of ex post facto law, Taylor never-
theless believed that while it would not be outrageous to punish the Nazi
perpetrators of atrocities, it would be outrageous not to punish them at
all.>® In the epilogue to his book, Taylor explains his position further:

Arguments in support of punishing individuals ex post facto for viola-
tions of the crime against peace can be made, but, if conducted on a
plane devoid of political and emotional factors, will be won by the de-
fense. But in 1945 those very factors were overwhelming. Peoples
whose nations had been attacked and dismembered without warning
wanted legal retribution, whether or not this was “a first time.” The in-
clusion of the crime against peace vastly enhanced the world’s interest
in and support for the trials at Nuremberg.®

Taylor’s meaning is clear. Under the shocking circumstances of the time
there had to be a trial. The acts the Nazis committed were so horrible
that something had to be done about them. The Allies could not simply
let them walk away.®! Ex post facto or not, the trial was a necessary re-
sponse to Hitler’s infamy.

From Taylor’s admissions as to ex post facto law it certainly appears
the critics must have it right. In 1995, The New York Times columnist
Max Frankel joined the chorus. “Don’t misunderstand,” Frankel wrote,

the sins of the Nazis and their contemporary successors are unforgiv-
able and deserve to be avenged. But in an anarchic world where there
is no authority to define the crimes or individuals who lead them,
those deeds are not unlawful. No one has been authorized to write
such laws or to appoint judges and prosecutors and to raise the taxes
to pay jailers and executioners. In the evolution of human institutions,
there are major missing links. . . . The indictments were grounded in a
post-war agreement among Allied diplomats who realized that they
were invoking a retroactive jurisprudence that would surely be uncon-
stitutional in an American court.*?
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In spite of the court’s decision, respected names—Senator Taft and
Justice Douglas, and more recently Taylor and Frankel—seem to say the
trial was tainted by ex post facto law. However, though the concept of
ex post facto law seems simple enough on the surface, it needs examining
underneath.

To repeat, the rationale is that it is unfair to charge individuals for
committing a crime when at the time they did the act they had no rea-
son to believe what they were doing was criminal. Persons have a right
to be informed in some manner that the act they are about to commit
is a crime; usually it is a statute that informs them, but that is not the
only way.

The Nazi leaders knew that what they were doing was criminal.
They needed no warning, no statute, no treaty, to inform them that in-
vading the rest of Europe for Lebensraum was criminal. On August 22,
1939, just days before invading Poland, Hitler told his top civilian offi-
cials: “I shall give a propagandistic cause for starting the war—never
mind whether it be plausible or not. . .. In starting and making a war,
not the right is what matters but victory.”®

The Nazi leaders knew, before any written law existed on the sub-
ject of waging war, that they were violating the law, morally and legally.
The ex post facto principle requires that the perpetrator believes he is
acting in good faith, that he is law-abiding. No one can argue Hitler
thought he was acting in good faith by his wanton invasions of foreign
lands. Propaganda minister Joseph Goebbels boasted in September
1944 that he was number one on the Allied list of war criminals. The
death camps, the gas chambers, the extermination of the Jews, these
atrocities were all part of Hitler’s plan to wage aggressive war. The Jews
were in the way. He had to get rid of them to succeed. Jackson made
that clear in the evidence he presented of Hitler’s conferences.®* The
issue of ex post facto law at Nuremberg has a simple answer: Those who
know that they are doing wrong when they act should be ready to ac-
cept appropriate punishment.®

However one views the ex post facto argument, it would be wrong
to claim that it was unjust to try these men.®® The defendants expected
to be summarily hanged or shot for their atrocities. Instead, they got a
trial and a reasonably fair one.*’
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TU QUOQUE

Jackson faced another major dilemma in drawing up rules for the ad-
missibility of evidence: the defense of “we did it but you did it too,” the
so-called tu quoque defense. He knew the defendants would try desper-
ately to show the Allies had also committed war crimes while fighting
Hitler and Japan. Atrocities had been committed on all sides.

The defense wanted to bring out evidence that Winston Churchill
had committed war crimes when, in the last months of the war, he or-
dered the bombing of specifically residential, working-class areas of
German cities, in order to demoralize the enemy. Dresden was one of
the most blatant examples. The British policy of terror bombing
killed some 300,000 German civilians, and another 780,000 were seri-
ously injured. They were not military targets.®®

President Truman ordered the atomic bombing of Hiroshima and
Nagasaki. Critics called these acts “wanton destruction of cities,
towns . . . villages, . . . devastation not justified by military necessity”—
to quote in part the charter’s definition of war crimes.*”” In the last
months of the Allied campaign in Italy, an American soldier gunned
down defenseless German prisoners. He claimed he was under orders of
his superior officers. This was another U.S. atrocity that the defense
could bring out at trial.”” And if the main charge in the indictment was
to be the waging of aggressive war, what about Russia’s invasion of Fin-
land in 1940, or other acts of Soviet aggression against Poland and the
Baltic states?

Allowing the Allies to avoid exposure of their atrocities was consid-
ered another example of victors’ justice. But one can hardly imagine
Truman and Churchill and Stalin being tried in the same proceeding.
That is, in effect, what the defense wanted to do. It would border on the
absurd to have the Allied judges at Nuremberg trying their own heads of
state. Whatever Truman and Churchill did in defense of their people
could never be compared with the perpetration of the Holocaust.”!

But it was not only Allied acts during the war that worried Jack-
son. He was upset by what the other Allies were doing after the war. He
complained to President Truman in a letter from Berlin, saying that
the Allies
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... have done or are doing some of the very things we are prosecuting
Germans for. The French are so violating the Geneva Convention in
the treatment of prisoners of war that our command is taking back
prisoners sent to them [for reconstruction work]. We are prosecuting
plunder and our allies are practicing it. We say aggressive war is a

crime and one of our allies asserts sovereignty over the Baltic states

based on no title except conquest.”?

No wonder tu quoque troubled Jackson. The trial would turn into a fi-
asco if the defense were allowed to present such evidence. But to keep the
evidence out would make the trial look all the more unfair. Jackson stood
on high moral ground when he insisted on a fair trial. His position that
justice must prevail would be even stronger if the Allies allowed their own
war criminals to be tried.”

Nevertheless, Jackson decided that the tu quoque defense was simply
unacceptable. The only question for the court was to decide whether the
Nazis were guilty or not guilty, and what their punishment should be if
found guilty. The Allies were not on trial.

Thus it was that the London Charter specifically limited the juris-
diction of the first International Military Tribunal (IMT) to the trial and
punishment of the major war criminals of Germany—no one else. The
framers of the IMT also had fu quoque evidence in mind when it de-
creed in Article 18 that “the Tribunal shall confine the Trial strictly to an
expeditious hearing of the issues raised by the charges.””*

One exception to the tu quoque rule caught Jackson and his col-
leagues by surprise. It involved the German Admiral Karl Doenitz.
Doenitz, the man who succeeded Hitler for a few weeks at the end of the
war, was charged with waging unrestricted submarine warfare; in partic-
ular, that he had ordered his crews not to rescue survivors of sinking Al-
lied ships. Doenitz had a good lawyer. His name was Otto Kranzbuehler,
a career officer in the German Navy. Somehow he was the only German
allowed to wear his full Navy uniform in court. He used a unique ploy to
get around the court’s order that tu quoque evidence was not admissible.
Five weeks before his client took the stand, Kranzbuehler wrote to Ad-
miral Chester Nimitz, Commander of the U.S. Navy in the Pacific, ask-
ing Nimitz to respond to certain questions. He knew if he got the right
answers he might save Doenitz’s neck. Five weeks went by while
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Kranzbuehler nervously waited for Nimitz to respond. Finally the time
came for Doenitz to testify. Still no answer from Nimitz. Kranzbuehler
could delay no longer and Doenitz began his testimony. The cross-ex-
amination by the British prosecutor Maxwell-Fyfe left no doubt Doenitz
had ordered his men not to rescue survivors of sunken Allied ships but
to leave them to their plight. It also showed Doenitz was well aware of
the concentration camps and what went on there. The fact that Hitler
had chosen Doenitz to succeed him as Fiithrer showed how close
Doenitz was to Hitler. Near the end of the war, it was Doenitz—not Go-
ering, not Bormann—who was second in command. Doenitz appeared
doomed. If the evidence had stopped at that point, Doenitz would likely
have been found guilty of the charge and sentenced either to a long
prison term or execution.

What happened next had all the elements of a movie drama. The af-
fidavit from Admiral Nimitz arrived before the defense rested, just in
time to be introduced into evidence.” Surely Nimitz hated the Nazis as
well as anyone, but he had his honor and his loyalty to the Navy. He an-
swered Kranzbuehler’s questions forthrightly. In his affidavit Nimitz
surprised the court by saying that the American Navy had also waged
unrestricted submarine warfare in the Pacific. He confirmed that U.S.
submarines also did not rescue survivors if such action put the Ameri-
can submarine in danger.

Kranzbuehler had a clever argument to counter the charge of tu
quoque evidence. He told the judges he respected their position but this
was not a case of tu quoque:

I in no way wish to prove or even maintain that the American admi-
ralty in its U-boat warfare against Japan broke international law. On
the contrary, I am of the opinion that it acted strictly in accordance
with international law.”¢

So he was not accusing the U.S. Navy of doing wrong. His argument
was not that since the Americans committed illegal warfare, Doenitz
should be excused from his wrongful acts. Instead, he argued that
both navies did the right thing under international law. The court
took Nimitz’s affidavit into evidence over objection, and accepted
Kranzbuehler’s argument.
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When the French judge Donnedieu de Vabres read the verdict on
Doenitz, he said, “The Tribunal is of the opinion that the evidence does
not establish with the certainty required that Doenitz deliberately or-
dered the killing of shipwrecked survivors.”’”” American Judge Biddle
wanted to acquit Doenitz altogether but he was outvoted. In his mem-
oirs Biddle reveals his thoughts during deliberations:

I thought we would look like fools if we condemned Admiral Doenitz
for doing toward the end of the war what Admiral Nimitz had begun
when the United States entered it . . . eventually I voted not guilty but
my other colleagues thought that there was enough evidence to war-
rant some punishment and he was given ten years.”®

Closely tied to the criticism for not allowing tu quoque evidence was
the criticism of the western Allies for allowing Stalin’s Soviet judges to
participate at Nuremberg. German observers and even American com-
mentators denounced the idea.”® The Stalin regime had a reputation for
ruthlessness, comparable to that of the Nazis, for inflicting atrocities on
civilians. The Soviet Union was also a totalitarian regime that had
launched its own acts of aggression against Poland, the Baltic States and
Finland.?° There was also the matter of the Nazi-Soviet Pact of 1939, in
which the two powers agreed that Hitler would have no Soviet opposi-
tion to his aggression. With Russian judges on the bench and Russian
lawyers working with the Allied prosecution team, the Nazi-Soviet Pact
became a delicate matter. Jackson made only passing reference to it in
his opening statement. Otherwise the Allies practically ignored it so as
not to embarrass the Russians.®!

Any attempt to bar Soviet judges and prosecutors from the trial was
out of the question in light of the tremendous losses suffered by soldiers
and civilians of the USSR at the hands of the Nazis. They deserved to be
there. In 1945 the Russians were still our allies. At the same time the
moral and legal integrity of the proceedings began to weaken when the
representatives of one totalitarian regime “waxed eloquent in their con-
demnation of the vanquished leaders of another.”®* By the end of the
trial it became apparent, both from evidence revealed in court and the
reports in the press, that both the Nazi and Soviet regimes were led by
ruthless dictators.



~ DEFENDING THE INDEFENSIBLE ~ 63

The trial presented German counsel with a monumental challenge
on two fronts. First they had to adjust to unfamiliar law; second they
had to try to counter overwhelming facts against their clients. For the
most part, the evidence of Nazi atrocities and their intent to wage ag-
gressive war was so strong that even the most experienced lawyer
steeped in the Anglo-American legal system could not have saved them.

One of the main reasons for the ineffectiveness of German counsel
was their lack of training in cross-examination because cross-examina-
tion was not part of the German trial procedure. In fact they did not
handle direct examination well either.* In addition they had to with-
stand severe criticism in Europe for choosing to defend the despised
leaders of the Third Reich. They knew their reputations could be forever
tainted by doing so. Nevertheless, with two or three exceptions, the Ger-
man lawyers generally performed in a competent, professional manner
and upheld the dignity of the court. Without them the Nuremberg trials
could have been a disaster. At the close of the trial the presiding judge,
Lord Geoftrey Lawrence, thanked defense counsel for their dedication to
the ideals of the legal profession.
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CHAPTER SIX

JACKSON VS, GOERING! THE TITLE FIGHT

WHAT A BATTLE IT PROMISED TO BE. JACKSON VS. GOERING! THE PRESS
billed their confrontation in the courtroom like a prizefight. After
months of waiting through what had become a boring trial, the two
heavyweights were about to meet. Hitler was not available to take the
stand but this was the next best thing. With Hitler gone, Goering
emerged as the leading man in this drama. I studied Goering carefully
every time I went into the courtroom and wondered how he would
stand up under vigorous cross-examination by masters of the art.

Even the judges were caught up in the anticipation. Sir Norman Bir-
kett, the alternate British judge, wrote to a friend:

The first really dramatic moment of this trial will come when Goering
is cross-examined by the American prosecutor, Jackson. It will be a
duel to the death between the representatives of all that is worthwhile
in civilization and the last important surviving protagonists of all that
was evil. In a sense, the whole result of the trial depends on that duel.!

On the afternoon of March 13, 1946, Hermann Goering entered the
witness box to begin his testimony. He knew he was in an uphill battle
for his life. The prosecution evidence had already shown that as minis-
ter-president of Prussia he founded the Gestapo and started the concen-
tration camps. On July 31, 1941, it was Goering, as Hitler’s second in
command, who ordered Reinhard Heydrich, head of the Security Ser-
vice, to start the program of exterminating the Jews.>

But Goering seemed confident as he took the stand. Almost immedi-
ately he began making long-winded speeches and the court, obviously
trying to show its fairness, let him go on. On direct examination, Goering



66 > THE NUREMBERG LEGACY >

did well. He gave the impression of being highly intelligent and quick of
wit. Unlike his co-defendants, he admitted full responsibility for his ac-
tions and made no attempt to blame them on Hitler. His complete
knowledge of the National Socialist Party and of Hitler’s rise to power
surprised the reporters in the press gallery. He defended Hitler’s
Fiihrerprinzip by saying, “It is the same principle as that on which the
Roman Catholic Church and the government of the USSR are both
based.”” When questioned about the legality of war crimes and crimes
against humanity, he quoted Winston Churchill: “In a struggle for life
and death, there is in the end no legality.™*

When Goering finished his testimony on direct examination, Janet
Flanner wrote in The New Yorker that she had just observed “one of the
best brains of the period of history when good brains are rare,” and then
added that it was, however, “a brain without a conscience.””

As the moment approached for the cross-examination, Jackson felt
the pressure. He knew millions were watching him back in the States
through the news media and he knew he had to do well. He had already
felt disappointment at the lack of full support from the American press.
The conservative magazine Fortune had criticized him for allowing
Russian judges to participate in the trial and said he should have fol-
lowed Churchill’s idea for a summary hearing and then execution. The
Army and Navy Journal had attacked him for trying to convict profes-
sional soldiers such as Keitel, Jodl, Doenitz and Raeder, simply because
they were in high command in the German military.® So Jackson was
well aware that these journals would be quick to criticize him further if
he failed the test with Goering.

Goering’s performance during direct examination only added to the
pressure. The number two Nazi had made an impressive showing. He
was not the buffoon and corrupt drug addict that many had character-
ized him to be, but rather a formidable adversary.

In spite of the mountain of evidence already introduced against
Goering, Jackson did not take this cross-examination lightly. In his oral
memoirs Jackson told how his strategy changed after watching how
Goering responded to his lawyer’s questions. His first plan was to start
by confronting Goering with official documents signed by him and
clearly identifying him as a principal in the Nazi crimes; there could be
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no denying he had signed them. But after the direct examination ended,
Jackson decided to start instead by flattering Goering and, instead of
humiliating him, encourage him to demonstrate his Nazi attitudes and,
in effect, hang himself.”

The courtroom hushed as Jackson began. His first question revealed
his strategy:

Jackson: ~ You are perhaps aware that you are the only living
person who can expound to us the true purposes of the
Nazi Party and the inner workings of its leadership?
Goering: I am perfectly aware of that.?

Jackson continued in the same vein with a long series of questions about
Nazi policies. Goering responded readily with long answers. It soon be-
came apparent that Jackson’s strategy of letting Goering hang himself
was not working. Instead, Goering showed himself to be a master of Eu-
ropean history, and Jackson’s questions only allowed Goering to spout
Nazi propaganda, as he did when attacking the Versailles Treaty signed
by the Allies after World War I. Thereupon Jackson switched his tactics
to questions that could be answered yes or no or with just a few words.
The problem was that Goering wanted to explain his answers. For exam-
ple, Jackson asked if people were thrown into concentration camps
without any chance to defend themselves in court. Jackson wanted a yes
or no answer. Goering went into a long discourse. Jackson cut him off.

Jackson:  Let’s omit that. I have not asked for that. If you will
just answer my question, we shall save a great deal of
time. Your counsel will be permitted to bring out any
explanations you want to make. You did prohibit all
court review and considered it necessary to prohibit
court review of the causes for taking people into what
you called protective custody?

Goering:  That I answered very clearly, but I should like to make
an explanation in connection with my answer.

Jackson:  Your counsel will see to that. Now, the concentration

camps and the protective custody . . .°
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Before Jackson could finish his question, the court stepped in to
overrule him.

“Mr. Justice Jackson,” the presiding judge Lord Lawrence said, “the
tribunal thinks the witness ought to be allowed to make what explana-
tion he thinks right in answer to this question.”!’

The court’s ruling angered Jackson. As a Supreme Court justice and
former trial lawyer he believed he knew the rules of cross-examination
and felt the court’s ruling was incorrect. Jackson may have forgotten for
the moment that he was not in an American courtroom. In U.S. courts,
the judge will generally sustain an objection by the cross-examiner that
the answer is “beyond the scope of the question” when the witness goes
far beyond his answer and expounds on peripheral matters. This is what
Jackson believed Goering was doing and why he objected. It is not un-
fair to the witness for the court to halt such exposition because, if rele-
vant, the witness’s attorney still has an opportunity to bring out the
evidence on resumption of direct examination. In fact, Jackson told Go-
ering that his counsel could do so if he wished.

But the Nuremberg trial was not being held under American rules
of evidence. This was an international court in which the principal
guide for the judges was the general language in Article 19 of the Lon-
don Charter, which stated:

The Tribunal shall not be bound by technical rules of evidence. It shall
adopt and apply to the greatest possible extent expeditious and non-
technical procedure, and shall admit any evidence which it deems to
have probative value.!!

In any case, Jackson could do nothing but accept the court’s ruling. He
had to let Goering proceed though he was burning inside.!? In his mind,
the court was permitting Goering to take over the case. Jackson’s biggest
mistake was to lose his composure and allow it to affect his performance.

In fact, Jackson came under severe criticism from the press for his
performance that day.'* The next day was even worse. Goering contin-
ued in the same vein, providing long explanations to all questions, and
Jackson became even more upset. But the court did not reprimand Go-
ering nor try to protect Jackson.
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The British alternate judge, Birkett, tried to persuade the court to
take a stand and told the judges the trial was becoming unduly pro-
longed. Birkett was an outstanding jurist in Great Britain. Before tak-
ing the bench, he had been one of the empire’s greatest criminal
attorneys. He represented Wallis Simpson in the divorce that made it
possible for her to marry King Edward VIII. Birkett wanted the presid-
ing judge to tell Goering that the witness stand was not the place for
political speeches but Goering went on without interruption. Birkett
later called Lawrence’s decision to let Goering have his way close to
“outrageous.”'* The only reason I could fathom for the presiding
judge’s failure to step in was a desire to have the trial viewed as com-
pletely fair. When Jackson questioned Goering about Germany’s plan-
ning for war, Goering denied the mobilization of the army meant
preparation for a military offensive:

Jackson: ~ You mean the preparations were not military
preparations?

Goering:  Those were general preparations for mobilization, such
as every country makes, and not for the purpose of the
occupation of the Rhineland.

Jackson:  But were of a character which had to be kept entirely
secret from foreign powers?

With this question Jackson left himself open to a damaging retort and
Goering, seeing the opening, came back with a wisecrack:

Goering: I do not think I can recall reading beforehand the
publication of the mobilization preparations of the
United States.”

That was the last straw for Jackson. He appeared to lose his temper at
being answered with sarcasm. Jackson turned to the court:

Well, 1 respectfully submit to the Tribunal that this witness is not
being responsive. . . . It is perfectly futile to spend our time if we can-
not have responsive answers to our questions. ... This witness, it
seems to me, is adopting, and has adopted, in the witness box and in
the dock, an arrogant and contemptuous attitude toward the Tribunal
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which is giving him the trial which he never gave a living soul, nor
dead ones either.'

Lord Lawrence, seeing the state Jackson was in, adjourned court for the
day. When Jackson sat down he looked like a defeated man.

On the morning of March 20, 1945, the third day of cross-examina-
tion, Jackson was still angry, still upset by the court’s failure to check Go-
ering’s harangues. He went so far as to claim that by letting Goering
control the proceedings the United States was being “substantially denied
its right of cross-examination.”!” Lawrence tried to calm Jackson down
but Jackson persisted in criticizing the court. “It does seem to me,” he said,
“that this is the beginning of this trial’s getting out of hand.”!®

Jackson looked defiant and bitter as he resumed cross-examination,
but as the day wore on he seemed to recover his composure by using the
documents signed by Goering. Jackson brought out dozens of decrees
with Goering’s signature that showed Goering’s guilt for repressive
measures against the Jews. For moments during that final day of their
confrontation, Jackson showed flashes of the aggressive prosecutor the
world wanted to see, luring Goering into traps from which there was no
escape, letting him state his denials of doing anything criminal, and then
producing the signed orders that caught the Reichsmarshal in his lies. At
last, even if only for that brief period, Jackson was the master, damaging
Goering’s image and wiping the smug smile from his face.

Next came the cross-examination by Sir David Maxwell-Fyfe, the
British prosecutor, who was thoroughly prepared. Unlike Jackson,
Maxwell-Fyfe immediately gained the initiative; he began with short
exact questions which left Goering no room for lengthy replies. To most
of Maxwell-Fyfe’s questions Goering had no choice but to agree. The
prosecutor showed how Goering was involved in the infamous Auschwitz
concentration camp in Poland, the use of slave labor and much of the
Nazi barbarity. Documents shown to Goering revealed Goering’s inten-
tions to wage aggressive war on Holland, Belgium and Yugoslavia.'

Mixed critiques followed the cross-examination of Goering. The
British judge Birkett wrote that Jackson “despite his great abilities and
charm and his great powers of exposition had never learnt the first ele-

ments of cross-examination as it is understood in the English courts.”*
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The American judge, Francis Biddle, in a letter to his wife after the sec-
ond day of cross-examination, wrote:

Bob Jackson fell down terribly in his cross-examination of Goering
today. He didn’t know his case, didn’t really study the document about
which Goering was being cross-examined. . . . His cross-examination
has on the whole been futile & weak; Goering listened to every ques-
tion, takes his time, answers well. Bob doesn’t listen to the answers, de-

pends on his notes, always a sign of weakness, obviously hasn’t

absorbed his case. . . . 2!

Telford Taylor may have given the fairest appraisal:

[Jackson’s] questioning of Goering was not an unqualified
success. . . . Replying to questions about military and diplomatic
matters, [Goering] scored off his interrogator repeatedly. Neverthe-
less Jackson achieved the essential purpose of showing Goering in
his true colors and drawing from the witness a picture of the Third
Reich which abundantly supported the charges in the indictment.*

Many associated with the case became so obsessed with the per-
formances of Jackson and Goering that they lost track of what the trial
was all about. The significance of the cross-examination was grossly ex-
aggerated. Yes, Jackson appeared inadequate at times; yes, he fumbled
the cross-examination in many ways. And yes, he seemed humiliated by
the experience, by his inability to control Goering. But what was impor-
tant was the strength and quality of the evidence. What was important
was the unspeakable brutality and atrocious behavior of these Nazi lead-
ers, which was proven beyond any reasonable doubt. The exchange be-
tween Jackson and Goering had little or no effect on the verdict. I have
seen many criminal trials, both as lawyer and judge, where the cross-ex-
amination of a defendant by a prosecutor was poor, where the defen-
dant on the stand appeared to be the dominant figure, the winner of the
“duel” In a close case it can make a difference. But when the evidence of
guilt is overwhelming as it was at Nuremberg, then the little drama be-
tween prosecutor and defendant becomes insignificant. In the quiet of
its deliberations, the trier of fact, whether judge or jury, will usually see
through the prosecutor’s failings and render a just verdict.
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The prediction that Jackson would never recover from the experi-

ence proved incorrect. Critics claimed Jackson’s skills as a cross-exam-

iner had faded during his years on the Supreme Court. But to be fair to

Jackson, there are numerous examples in the record that showed that he

could still bring down a defense witness with his questions. Here is one

example. After Goering left the stand, his defense attorney called the

Nazi State Secretary Paul Koerner, who was a former Nazi SS Obergrup-

penfuehrer. Koerner tried to paint a picture of Goering as a friend of the

Jews. The exchange follows:

Koerner:

Jackson:

Koerner:

Jackson:

Koerner:

Goering always showed a different attitude to the
Jewish question.

You just tell us what it was. You may go into all details.
Tell us what his attitude was.

He always showed a moderate attitude towards the
Jews.

Such as fining them a billion Reichsmarks after the fire,
right after these outrages? You know that he did that,
do you not?

Yes. The Fiihrer demanded it.

This was typical of the way the defendants avoided personal responsibil-

ity for their evil acts. “Hitler ordered it.” Then Jackson showed why Go-

ering’s witness could not be believed:

Jackson:

Koerner:
Jackson:

You were interrogated at Obersalzberg, the
interrogation center, on the 4th of October of last year
by Dr. Kempner of our staff, were you not?

Yes.

And you stated in the beginning of your interrogation
that you would not give any testimony against your
former superior, Reichmarshal Goering, and that you
regarded Goering as the last big man of the
Renaissance, the last great example of a man from the
Renaissance period; that he had given you the biggest
job of your life and it would be unfaithful and
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disloyal to give testimony against him. Is that what
you said?

Koerner:  Yes, that is more or less what I said.

Jackson: ~ And that is still your answer?

Koerner:  Yes.

Jackson:  No further questions.”

The old confidence that Jackson had at the beginning of the trial had ob-
viously returned. His closing argument at the end of the trial, a passion-
ate, moving speech, showed no trace of his earlier bitterness. His last
words to the court were:

It is against such a background that these defendants now ask this Tri-
bunal to say that they are not guilty of planning, executing, or conspir-
ing to commit this long list of crimes and wrongs. They stand before
the record of this trial, as bloodstained Gloucester stood by the body
of his slain king.

He begged of the widow, as they beg of you: “Say I slew them not.”

And the Queen replied, “Then say they were not slain. But dead
they are.”*

If you were to say of these men that they are not guilty, it would
be as though to say there has been no war, there are no slain, there has
been no crime.*®

The New Yorker called the speech a “masterpiece.”*
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CHAPTER SEVEN

JACKSON'S BREACH OF ETHICS

MANY YEARS AFTER THE TRIAL IT WAS REVEALED THAT AN EXTRA-
ordinary incident had occurred during a recess in the cross-examination
of Hermann Goering. The details are hard to believe to those familiar
with legal procedure. When the court overruled Jackson’s objections to
Goering’s answers, Jackson became so upset that he apparently lost his
temper and sense of good judgment.! At recess on March 19, 1946, a
seething Jackson, acting on his own and without consulting his staff,
went straight into the chambers of the American judge, Francis Biddle,
and gave the judge a piece of his mind. Biddle and his alternate, Judge
John Parker, were the only persons present. Jackson accused Biddle of
deliberately trying to thwart him. He told the judges that he “had not
left the U.S. Supreme Court to come here and be sabotaged by my own
countrymen. I'd better resign and go home.”* In 1962, Biddle for the
first time described the scene:

After the recess Jackson, profoundly upset, came to see me and Parker.
He said we were always ruling against him. He thought he had better
resign from the trial and go home. . .. We did our best to soothe and
mollify him, to stroke his ruffled feathers by telling him how much we
all admired him, how well he was conducting the trial.?

Jackson was not satisfied, and was still in a huff when he left.

Jackson discussed the incident years later in an interview with his
biographer, Eugene C. Gerhart: “I was very much annoyed. I didn’t want
any doubt that I was annoyed. It was really Judge Biddle who made me
lose my temper. I wanted Mr. Biddle to know I was annoyed.”*

A month later, a similar incident occurred. After Goering left the
stand, Jackson returned to Washington for a period during the defense
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case, occupied with cases on his desk at the Supreme Court. During his
absence, his Nuremberg staff complained to him that the judges were al-
lowing the defense to introduce many irrelevant documents that were
bogging down the trial. On April 9, 1946, Jackson returned to Nurem-
berg to criticize the court for admitting useless documents and wasting
trial time. As soon as court adjourned that day, Jackson went to Biddle’s
secretary and demanded to see Biddle and Parker immediately. Again he
entered the judge’s chambers alone without informing defense counsel.
Again Jackson complained that the court was always ruling against him
and again he threatened to resign.

After Biddle’s death many of his papers were placed for safekeeping
with the Syracuse University Special Collections Research Center. The file
contains this letter from Biddle to his wife in which he describes the visit:

Bob Jackson came to see Parker and me after lunch in a very wild and
uncontrolled mood. Apparently the criticism of his cross-examination
of Goering has got way under his skin. He threatens to resign—this is
not new; talks about refusing any printing of documents which he
does not approve (irrespective apparently of what we order); says
Lawrence always rules against the Americans (this is absurd); says im-
mense trouble has been caused to the morale of his own organization
by Katherine’s [Biddle’s wife] coming over (to which I say perhaps but
that was authorized by the President). . .. Bob still contends that the
defendants are engaged in active propaganda, and the Tribunal is
falling into disrepute, that Thoma (Rosenberg’s counsel) violated an
order (he doesn’t know the facts). Parker and I tried to cool him off,
said we’d help to prevent unnecessary printing, and agreed that
Lawrence is too easy-going. Bob certainly has it in for me. He’s very
bitter. He seems to me very unfair and unhappy. I am sorry for him.?

There is no question Jackson’s ex parte contacts were gross ethical
violations. A trial lawyer cannot simply barge into the judge’s chambers
without informing opposing counsel. On both these occasions Jackson
went beyond merely berating Judge Biddle for the court’s rulings; he
threatened to resign and go home if the court failed to change its ways.
This was a Supreme Court Justice with a national reputation for fair-
ness, but these complaints to the judges make him seem petty.® However
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much this author would like to set aside Jackson’s forays into Biddle’s
chambers out of respect for the justice, they hang as a cloud over his
reputation for integrity.

Under current standards of our judicial system, if a criminal defense
attorney were to discover after his client was convicted that during trial
the prosecutor had privately discussed the case with the judge and in
fact berated the judge for his rulings, there would be an immediate mo-
tion for a new trial. If the motion were denied, the matter would likely
go up on appeal. There is no reason to believe the standards were any
different in 1945.

At the time of the Nuremberg trial, Canon 3 of the American Bar
Association’s Canons of Professional Ethics regarding ex parte commu-
nications between lawyers and judges read as follows:

A lawyer should not communicate or argue privately with the Judge as
to the merits of a pending case, and he deserves rebuke and denuncia-
tion for any device or attempt to gain from a Judge special considera-
tion or favor.”

That Jackson fully intended to abide by the rule is evidenced by the fact
that before the trial he advised the judges not to hold sessions with only
prosecutors present.

Whitney R. Harris sat beside Jackson during the cross-examination
of Goering. When I asked Harris about Jackson going into Biddle’s
chambers without informing defense counsel, Harris said he never knew
of the incident. “Jackson was an honorable man,” Harris said, “I can’t
believe he would do such a thing” When asked about the ethics of such
conduct in general, Harris said he considered it “despicable” for a prose-
cutor to discuss the case with the judge outside the presence of defense
counsel, then or now.?

Jackson gained an unfair advantage over the defense every time he
spoke to Judge Biddle privately about the case. He violated a basic tenet
of the adversarial system he had helped to install at the trial.

What makes these breaches of conduct particularly serious is that
there is no evidence defense counsel ever knew of them. If they had they
would have objected immediately. Jackson’s attorneys never knew of
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them either.’ If they had they would have certainly counseled Jackson
on the impropriety. Apparently both Jackson and Biddle kept these con-
tacts to themselves.

When defense counsel finally discovered the contacts years later, it
was too late to seek any remedy. The International Military Tribunal was
dissolved. There was no court left for any motion for new trial, appeal or
relief by way of writ of habeas corpus.

Roger Barrett, a thirty-year-old Chicago lawyer before entering mil-
itary service, served as one of Jackson’s chief aides. As the attorney in
charge of all documents he was with Jackson during the pre-trial confer-
ence in London and at Jackson’s side throughout the trial. After Nurem-
berg, Barrett went on to forge a distinguished career in Chicago as a trial
lawyer. I interviewed him when he was ninety years old, enjoying semi-
retirement and in moderately good health. “I was shocked,” Barrett said,
“when years later I learned of Jackson’s private contacts with the judges.
Had I known I would have certainly said something to Bob about it.”'°

Jackson’s defenders might say in his defense that the case was being
tried in Europe and therefore American ethical standards did not apply.
Under the European procedure (also called inquisitorial or continental)
the prosecutor in a criminal case had a different role from that in Amer-
ican courts. In Europe prosecutors had a closer relationship to the judge,
often sat on the same level, and private contacts with the judge were not
generally considered improper. But as we have pointed out, Nuremberg
was not a European trial nor was it being conducted under the inquisi-
torial system. Due to Jackson’s urging, Nuremberg was more Anglo-
American than European, more adversarial that inquisitorial.
Prosecution and defense sat at the same level. Whatever the procedural
system at Nuremberg, one thing is clear: pressuring the trial judge pri-
vately about the case was not and is not the American way.

Biddle must also shoulder the blame for not cutting off the conver-
sations at the start. Under the code of judicial ethics a judge should re-
fuse to communicate with an attorney about a case in progress unless all
counsel are present.'! Any judicial decisions by Biddle in Jackson’s favor
made after the improper prior contact would have made the German
defense attorneys, had they known of it, suspicious of favoritism and
would have created the impression in their minds that the judge was
aligned with Jackson’s side.
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Whenever an attorney comes into a judge’s chambers alone and be-
gins to discuss a case in progress or a case pending, the judge’s duty is
clear. He or she should immediately admonish the attorney that the judge
cannot discuss the case without opposing counsel’s presence and politely
(or not so politely) ask the attorney to leave. From his own memoir it is
apparent that Biddle failed to follow this maxim. Instead he allowed Jack-
son to go on at some length without stopping him and in his own words
did his best “to soothe and mollify him, to stroke his ruffled feathers.”!*

At the time of the Nuremberg trial Robert Jackson and Francis Bid-
dle both had reputations of the highest moral and ethical character.
Jackson had previously been attorney general of the United States, the
highest law office in the land, and was a Supreme Court Justice for four
years prior to Nuremberg. Biddle had also served as attorney general
and during Roosevelt’s administration was chairman of the National
Labor Relations Board in Washington. An examination of their relation-
ship and the nature of the atmosphere in the Nuremberg legal commu-
nity may help explain why they committed such serious transgressions
in this important case.

Jackson and Biddle had been intimate friends and colleagues in
Washington for years. Jackson helped Biddle rise in the federal legal hi-
erarchy. Since Jackson was close to President Roosevelt, the president
often discussed appointments with him."> When Roosevelt promoted
Jackson from solicitor general to attorney general, Jackson played a part
in having Biddle appointed to succeed him. When Roosevelt picked
Jackson for the Supreme Court, Jackson again was in Biddle’s corner
and Biddle succeeded Jackson as attorney general. During Biddle’s term
as attorney general, Jackson demonstrated their friendship by making a
speech in Philadelphia honoring Biddle.'* But at Nuremberg the rela-
tionship gradually deteriorated. Biddle often ruled against Jackson on
procedural matters and this annoyed Jackson. Years later Biddle ex-
pressed his regrets that they were no longer close friends:

We would see each other occasionally in Washington after the trial, and
it was friendly, there was no tension. But we were not again intimate.
He may have associated me with some disappointment he had suffered
abroad. A friend said he had changed since Niirnberg. It would have
been more revealing to suggest that he had there abandoned something
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which his friends had loved in him. Until he died in 1954 I did not real-
ize how much I cared for him."

In Washington Jackson always held the superior position; Biddle
was always a step behind. In the much-publicized Supreme Court case
of Ex Parte Quirin'® involving the prosecution of German saboteurs
who invaded the United States in 1942 in an attempted espionage mis-
sion, Attorney General Biddle personally argued the United States posi-
tion before the Supreme Court. Associate Justice Jackson joined in the
unanimous opinion in the attorney general’s favor. In Nuremberg, how-
ever, the roles were reversed. Now Biddle, as a judge, was the superior of-
ficer. It was Biddle’s turn to judge and rule on Jackson’s arguments. This
switching of positions likely increased the friction between them. Biddle
implied as much in a letter to his wife in the United States in which he
wrote: “I have felt his opposition from the beginning, and it springs
chiefly, Herb [Wechsler] thinks, from the reversal of our positions.”!”

The trouble began with Truman’s appointment of Biddle as lead
American judge on the Nuremberg Tribunal, which transpired as fol-
lows. President Roosevelt died on April 12, 1945. Six weeks later Presi-
dent Truman’s secretary phoned Biddle informing him that Truman
wanted his resignation as Attorney General, effective the end of June.'®
Biddle had to comply, of course, but Truman knew Biddle was hurt by
the indignity of the call and wanted to make amends. So he offered Bid-
dle the job as Nuremberg judge. The appointment rankled Jackson. Bid-
dle was an able lawyer, but Jackson did not regard him as someone truly
outstanding, the type he wanted for the most important trial in history.
Jackson wanted Truman to appoint his colleague on the Supreme Court,
Owen Roberts, who had just retired. Although Truman had recently ap-
pointed Jackson chief prosecutor, Jackson did not enjoy the same cama-
raderie with Truman as he had enjoyed with Roosevelt. He could not
persuade Truman to choose Roberts.

One other factor about Biddle’s appointment upset Jackson. It con-
cerned Biddle’s wife, Katherine. The Biddles were very close. When they
were apart he would write her long letters revealing his deepest feelings.
Francis Biddle did not want to go to Germany without her. When Presi-
dent Truman offered him the Nuremberg position, Biddle said he would
go on one condition—that his Katherine accompany him.
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But Nuremberg still lay in ruins, its urban infrastructure largely de-
molished. Normal conveniences and supplies were lacking. Because
many major German cities were also seriously damaged, General Eisen-
hower ordered that Americans serving in Germany could not bring their
wives or families. That order included judges, lawyers and high military
officers taking part in the Nuremberg process. But apparently Truman
still felt a sense of guilt for the brusque manner in which he had fired
Biddle, and so he made an exception in Biddle’s case'® and gave him a
special letter of authorization that would allow him to bring Katherine
to Nuremberg. (But even with Truman’s letter she could not join him
until the spring of 1946.) The incident turned out to be a sore point
with Jackson who, as chief of the American delegation in Nuremberg,
was in charge of enforcing the ban on wives.?’ He did not like making
exceptions. Since the military in Germany could not bring their wives it
would damage morale to let the VIPs bring theirs.*!

Jackson had to endure a few more annoyances related to Biddle be-
fore the work could begin in Nuremberg. He was eager to bring all the
parties together. He had urged Biddle to come to Europe as soon as pos-
sible by taking a plane from New York. Instead, Biddle chose to travel in
relaxed style on the luxurious ocean liner Queen Elizabeth. Jackson was
furious.*?

Then Jackson learned that Biddle was maneuvering to become pres-
ident of the court. Jackson considered that unacceptable because it
would increase the appearance of an American-dominated court. He
had to block Biddle’s plan so the court would have a more balanced in-
ternational look.” Biddle was disappointed over being deprived of the
chief judgeship but understood Jackson’s reasoning. He acceded to the
British judge, Lord Geoffrey Lawrence, as chief of the tribunal.

The pattern of improper communications between Jackson and
Biddle began shortly after Biddle arrived in Nuremberg. Jackson com-
mitted the first of several ethical indiscretions by initiating contact with
the trial judge. On October 21, 1945, he met privately with Judges Biddle
and Parker and their advisers. No defense counsel were present. At that
session he told the judges he wanted to run the administration of the
court with his own prosecution organization instead of leaving the ad-
ministrative machinery to the tribunal. What Jackson meant by running
the administration included such functions as assigning counsel for the
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defendants and issuing summonses for defense witnesses. Jackson’s staff
had been in Nuremberg for six weeks by that time and had the person-
nel and experience to handle matters whereas the judges did not. In sup-
port of his argument Jackson improperly commented on the strength of
the defense case. He told the judges he did not think defense counsel
would want many witnesses since they would not dispute the fact that
war crimes had been committed; their defense would be that certain de-
fendants did not commit the crimes and they would simply lay all the
blame on Hitler.

Biddle objected. He said the court needed to conduct its own adminis-
tration to preserve its independence and impartiality. But Jackson re-
sponded with another statement he should never have made in that private
setting. He told Biddle and Parker this was not an ordinary trial and some
of the traditional rules of impartiality and independence of the tribunal
had already been swept aside when the Russian General Nikitchenko
switched from the role of negotiator-prosecutor at London to become a
judge at Nuremberg. Biddle rejected Jackson’s argument outright.*

Jackson’s request to take over certain administrative duties may not
have been so serious when considered by itself. But when he argued to
Biddle outside defense counsel’s presence that the defense was weak and
some of the due process protections should be set aside in his favor, this
clearly breached ethics and cannot be overlooked.

Jackson violated another common rule of ethics on the Saturday
evening before the trial opened on Monday, November 20, 1945. That
weekend Andre Vishinsky, the Soviet Union’s foreign minister, visited
Nuremberg, and Jackson decided to host a banquet in his honor. Only
judges, prosecutors and their top assistants were invited. Defense coun-
sel were excluded. No American prosecutor today would consider hold-
ing such a party; no American judge would consider attending. It is hard
to believe Jackson did not realize how improper this gathering was in
bringing judges and prosecutors together for an evening of food and
liquor and friendly conversation. It seems unlikely that Jackson was un-
aware this behavior was wrong in light of his vast experience as a trial
lawyer, solicitor general, attorney general and Supreme Court justice.

At the end of the dinner, Vishinsky stood up and lifted his glass for
a toast. “Here’s to the conviction and execution of all the defendants
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who go on trial Monday morning,” he announced. The audience was
stunned.

Jackson must have felt embarrassment. The U.S. alternate judge,
John Parker, did not touch his lips to his glass. He leaned over to an
American prosecutor and said, “I will not drink a toast to the conviction
of any man . . . before [ hear the evidence.”*

Drexel Sprecher, now deceased, served as a prosecutor at Nurem-
berg throughout the main trial as well as the twelve trials of lesser fig-
ures that followed. During the main trial he attended several parties
where only prosecutors, judges and staff were present, never defense
counsel. He told me that under the circumstances no one thought they
were doing anything wrong.?

When the trial began, the relationship between Jackson and Bid-
dle deteriorated further. Biddle had a habit of whispering to the other
judges while the court was in session. Apparently he was not aware his
whispering on the bench could be heard in the courtroom. Jackson’s
people told him they could hear Biddle criticizing the prosecution at-
torneys for poor preparation. Jackson also heard that outside the
courtroom Biddle was panning his staff of lawyers.?”

In retrospect it seems that Jackson’s rash decision to break with pro-
priety and enter Biddle’s chambers alone was the culmination of a series
of unpleasantries between the two men before and during trial. When
he felt that Biddle was ruling unfairly against him, Jackson evidently
could take no more and his resentment exploded.

P

Aside from his improper contacts with Judge Biddle, Jackson arguably
breached his duty as a prosecutor in another stage of trial.

The London Charter authorized the death penalty: “The Tribunal
shall have the right to impose upon a defendant on conviction, death or
such other punishment as shall be determined by it to be just.”*®

Many Americans, enraged by the Nazi atrocities, expected Jackson
to make a strong argument for the death penalty, at least for the worst
offenders. In emotional tones, the other Allied prosecutors called for

the tribunal to order execution of the Nazi leaders where appropriate.
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Considering the enormity of the crimes, incredible in scope and cru-
elty, surely this was a case that warranted the extreme penalty if there
ever was one.

However, because of his own personal beliefs Jackson never asked for
the death penalty. It may come as a surprise to Americans today, but never
in his powerful opening or closing addresses to the court did Jackson ever
mention penalty. By deliberately remaining silent, Jackson did what no
prosecutor or judge should do: he allowed personal feelings to interfere
with official responsibility. Jackson’s client was the United States of Amer-
ica. He had a duty to represent his client to the best of his ability. He had a
duty as well to follow the law, including the law in a case that authorized
the death penalty. Some legal experts say that where there was over-
whelming evidence of guilt, Jackson had a duty to argue for the death
penalty; that he violated that duty when he did not and instead allowed
his personal beliefs to govern his remarks. President Truman asked Jack-
son to be chief prosecutor. We shall never know what the feisty Truman
would have said if Jackson had told him he had no intention of asking for
the death penalty—no matter how strong the evidence.

Four years after returning to Washington, Jackson disclosed for the
first time his personal feelings on the subject. He told his biographer, Eu-
gene Gerhart, that he did not believe in the death penalty and therefore
did not ask the court to execute the major Nazi criminals. “A completely
civilized society,” Jackson said, “would never impose the death penalty. . . .
So long as we give the example of deliberately taking life legally as penalty
for crime, we keep alive a spirit that violence is all right”*

Jackson made mistakes, had his faults, committed indiscretions. But
as one who was there and watched his legacy grow over the years, I still
think of Robert Jackson as an American hero for what he did at Nurem-
berg. He was never given the acclaim he deserved. More than any other
person of his time he elevated the standard of justice in the world. He
was the dominant force in what is still considered the greatest trial in
history. His eloquent words—“To pass these defendants a poisoned
chalice is to put it to our own lips as well”—will be remembered as a
classic plea for justice. After the trial he was nominated for the Nobel
Peace Prize and many thought he should have won it.*° Jackson stands
as a giant in the history of the law—flawed, yes, but his stature intact.



CHAPTER EIGHT

DELIBERATIONS, VERDICTS, SENTENCES

STARTING JUNE 21, 1946, FOR EXACTLY THREE MONTHS, THE FOUR
judges and their four alternates deliberated the case.! Although only the
four judges representing each ally had voting power, the alternates took
active roles in the deliberations. A verdict required three votes. A tie
meant acquittal. Judge Biddle later revealed that the Russians acted under
instructions from Moscow and voted every defendant guilty as charged.?
On August 31, 1946, the tribunal heard the final pleas from the
defendants. As was the custom in Europe the defendants were allowed
to speak without having been sworn. On orders from Chief Justice
Lawrence the speeches were short, lasting from three to twenty min-
utes. All defendants spoke with dignity and feeling. There were no
histrionics, no shouting or disruptive scenes. Rudolf Hess, who had
not testified under oath, surprised everyone by deciding to speak.
Reading from a prepared statement, at first Hess spoke intelligently.
He charged some witnesses with lying and said some of the affidavits
were forged. Then he began to sound weird. He said a mysterious
force had put the defendants in an “abnormal state of mind,” which
was why they acted as they did. He explained that he did not take the
stand in his defense because his attorney refused to ask him the right
questions. After about twenty minutes he became almost incoherent.
Goering, seated nearby, tried to get him to stop but Hess went on.
Lawrence told him his time was up and Hess concluded with these
words: “I do not regret anything. . . . No matter what human beings
may do, I shall some day stand before the judgment seat of the Eter-
nal. I shall answer to Him and I know He will judge me innocent.”
When the court adjourned that day, no one knew when it would re-
turn with the judgment and verdicts.* As the weeks went by, tension
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grew over the judgment. I remember working on the Stripes copy desk
waiting anxiously for the news of the verdicts to break. Bets were waged
among the staff on who would get what. Almost no one bet on acquittal.
At the Palace of Justice rumor had it that the tribunal would deliver its
judgment around the middle of September 1946. The deliberations, of
course, were held behind closed doors and all the disagreements and
compromises were kept private. However, Judge Biddle kept copious
notes and in his book, In Brief Authority, he reveals how minds changed
and changed again during the discussions.

One of the biggest arguments arose over the first count, the charge
of conspiracy to wage aggressive war. The French wanted the conspiracy
count thrown out. Back in London the French had ultimately suc-
cumbed to Jackson’s argument that waging aggressive war was a crime
even though it had never been written down as a statute; but conspiracy
was going too far. It had never been a part of international law. The
French argued that the charge violated a fundamental principle of inter-
national law because it had never been defined as a crime in Europe, and
to punish an individual for it was “shocking” to them.? Biddle was in-
clined to agree. Counterarguments came from the Russian judge,
Nikitchenko, and the British alternate, Birkett. Nikitchenko argued for
two hours that the French were not being practical; they were too theo-
retical, unrealistic. Just because conspiracy was a new idea in Europe was
not a reason to reject it. Birkett said that to reject conspiracy would cut
the heart out of the case. The Nazis had planned the war as a group and
that is enough for conspiracy.®

Biddle finally compromised and agreed that a conspiracy definitely
existed on November 5, 1937, the date of the famous Hossbach meeting
between Hitler, Goering, Admiral Raeder, von Neurath and a few other
military men in which plans were made for the aggressive invasion of
Europe.

Another issue that occupied much of the judges’ time was the
charge, not against individual leaders, but against six Nazi organizations
for committing war crimes. This charge became one of the major criti-
cisms of the trial. The attempt to prosecute leading Nazi organizations
with the goal of convicting hundreds of thousands of Nazi Party mem-
bers was doomed from the start. Jackson wanted to root out the hard-
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core Nazis in Germany. Punishing a few leaders was not enough—they
did not commit these horrific deeds alone. The goal was to reach the
members of criminal Nazi groups such as the Gestapo, the SS and others
in two stages. The first step was to prove that the organizations were
criminal at the main trial. Then, at a second hearing in an “occupation
court,” all that would be required would be to prove that the accused
Germans belonged to that organization and were therefore criminal
themselves. The plan turned out to be a humiliation for the Allies be-
cause it lacked the elements of due process. Thousands, if not millions
of Nazi Party members, could be convicted without having had the
chance to defend themselves at the main trial where the judgment that
the organization was criminal would be made.

Biddle wanted to drop the charges of belonging to a Nazi organiza-
tion altogether. He wrote:

Analyzed, this is a startling proposal to anyone taking for granted our
principles of justice. You have neither the time, the patience, nor the ev-

idence to prove the guilt of several million Nazis. You therefore prove
7

that a group is criminal and catch all the members that way. . . .
Years later Biddle wrote that the idea of convicting accused Nazis with-
out trial was “shocking.”®

During deliberations, the Russians became impatient with all the
talk of international law and its refinements. Nikitchenko called some of
the debate “ridiculous trifles” and wanted all defendants found guilty.
Finally compromises were reached, and on Monday, September 30,
1946, the Nuremberg tribunal began delivering its judgment and sen-
tences. The tribunal handed down verdicts as to each count: conspiracy
to wage aggressive war, waging aggressive war, war crimes and crimes
against humanity.

Of the twenty-one defendants in the dock, eighteen were found
guilty of at least one count. Goering was convicted of all four counts and
sentenced to death by hanging. Hess was convicted of only the first two
counts and sentenced to life in prison. Three defendants—Hjalmar
Schacht, Hans Fritzsche and Franz von Papen—were acquitted of all
counts and released to German authorities for further proceedings.

The convictions and sentences are summarized on pp. 88—89.
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Count 2 Count 4
(waging Count 3 (crimes
Count 1 aggressive (war against
(conspiracy) war) crimes) humanity) Sentence
Hermann Goering G G G G Hangingt
Hitler’s second in
command
Rudolf Hess G G NG NG Life
Deputy Fiihrer
Joachim von Ribbentrop G G G G Hanging
Foreign Minister
Wilhelm Keitel G G G G Hanging
Chief of German Army
Ernst Kaltenbrunner NG (0] G G Hanging
Head of Gestapo and SS
Alfred Rosenberg G G G G Hanging
theorist of
anti-Semitism
Hans Franck NG (6] G G Hanging
Nazi governor of
Poland
Wilhelm Frick NG G G G Hanging
Minister of Interior
Julius Streicher NG O G G Hanging
propagandist
Walther Funk NG G G G Life
Minister of Economics
Hjalmar Schacht NG NG (0] (0] Acquitted
Reichsbank President,
Minister of Economics
Karl Doenitz NG G G ¢} 10 years
Chief of German Navy
after 1943
Erich Raeder G G G ¢} Life
Chief of German Navy
until 1943
Baldur von Schirach NG O (¢} G 20 years
Nazi Youth leader
Fritz Sauckel NG NG G G Hanging
head of forced labor
program
Alfred Jodl G G G G Hanging
Chief of Army
Operations
Franz von Papen NG NG (0] (0] Acquitted

former Vice-Chancellor
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Count 2 Count 4
(waging Count 3 (crimes
Count 1 aggressive (war against
(conspiracy) war) crimes) humanity) Sentence
Artur Seyss-Inquart NG G G G Hanging
Chief of Nazi-occupied
Holland
Albert Speer NG NG G G 20 years
armaments minister
Constantin von Neurath G G G G 15 years
former foreign minister
Hans Fritzsche NG (6] NG NG Acquitted
radio broadcaster
Martin Bormann* NG (@] G G Hanging

Hitler’s secretary

G: Guilty

NG: Not Guilty

O: Not accused on this count
‘tsuicide by poisoning
*convicted in absentia

Hangings were carried out on October 16, 1946.

Martin Bormann was never found and in April 1973 a West German
court formally pronounced him dead.

Twelve men were sentenced to hang including the absent Bormann.
Ten were actually hanged. One man cheated the gallows. When the
guards went to Goering’s cell to bring him to the scaffold set up in the
gymnasium of the Palace of Justice, he was found dead. Somehow he
had obtained or smuggled a cyanide pill into his cell and bit into it
shortly before he was to be marched to the gallows.’

On the night of the executions, I was working in the newsroom of
The Stars and Stripes at Altdorf, just a few miles away. I recall huddling
over our teletype machine as word came down of each hanging. One
American reporter, struggling to meet a deadline for a New York
paper, filed a story that included Goering among those hanged. Later,
the embarrassed editors had to call in the first editions to revise the
front page.

Once again, as in the accounts of the Jackson-Goering cross-exami-
nation, there was much exaggeration in the American press over the sig-
nificance of Goering’s suicide; how he had outfoxed the Allies in his final
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move. A New York Times article described the German people gloating
over Goering’s dramatic gesture and said it “appeared to have helped
these Germans forget his crimes.”!°

Those were not the Germans I have interviewed over the years. By
the last days of the war, many German people had long stopped regard-
ing Goering as a hero. They were very much aware, upon learning of the
evidence at Nuremberg, of his crimes and how, with Hitler, he had led
them to disaster. They did not view his suicide as a German victory. Be-
fore his suicide, Goering predicted that the Nazis on trial would be hon-
ored as heroes of the Third Reich.!! That never happened. Travel
through Germany and you will see no statues or plaques or anything
else to revere the memory of the Nazi leaders.

For fifty-nine years, the question of how Goering managed to poi-
son himself despite strictest surveillance baffled Nuremberg historians.
In 1990 West and East Germany were reunited. Various documents re-
lating to Goering’s suicide, including letters written just before the event
and the U.S. Army’s report of its investigation, came to light. They were
released to Telford Taylor, who then presented his theory on how Goer-
ing obtained the deadly cyanide pill.'* Taylor suggests an American first
lieutenant named Jack George “Tex” Wheelis, who had formed a friend-
ship with Goering at Nuremberg, may have been the person who pro-
vided the pill to the Nazi leader."”

Then, in February 2005, a former U.S. Army guard assigned to watch
Goering during the trial disclosed that he was the one who gave the
cyanide pill to the one-time Nazi second-in-command. Herbert Lee
Stivers, 78, a retired sheet metal worker from Hesperia, California, told
The Los Angeles Times that he had kept his role in Goering’s suicide a se-
cret since 1946 because he feared being charged by the U.S. military. At the
urging of his daughter, he decided to go public after learning that the
statute of limitations had run out and he could no longer be prosecuted.

Stivers was a nineteen-year-old Army private with Company D of
the 1st Infantry Division’s 26th regiment when he was assigned guard
duty at the Nuremberg trial. He was one of the white-helmeted GIs, seen
in many trial photographs, who escorted the defendants in and out of
the courtroom and stood at parade rest behind them during court ses-
sions. He said he slipped Goering a pill hidden in a pen. According to
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the newspaper story, Stivers said he did this at the request of a German
girlfriend who told him that Goering was sick and needed the medicine.

“I wasn’t thinking of suicide,” Stivers said. “I would have never
knowingly taken something in that I thought was going to be used to
help someone cheat the gallows.”!*

As we look back at the incident now, the act of suicide pales in sig-
nificance to the evidence proven at trial. Goering was dead, just like the
other leading Nazis who had committed suicide—Hitler, Himmler,
Goebbels, Ley. They are not remembered by the German people today as

martyrs or heroes, but as among the worst criminals in history.
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CHAPTER NINE

THE TWELVE OTHER NUREMBERG TRIALS

THERE WERE TWELVE OTHER NUREMBERG TRIALS IMMEDIATELY
following the main one. These trials were conducted not by an interna-
tional court, but by the United States acting alone under an agreement by
the Allies known as Allied Control Council Law No. 10. Hence these are
often referred to as the “Law Number Ten” cases. Law Number Ten estab-
lished a uniform legal basis in Germany for the prosecution of war crimi-
nals “other than those dealt with by the International Military Tribunal.”!
Germany was divided, and each of the four zone commanders was au-
thorized to bring the accused Nazis held in their captivity to trial under
the Nuremberg model. Although the judges were not international, all the
trials were considered international law crimes trials because they were
tried under international authority. The twelve other trials, often called
the “American Nuremberg trials,” supposedly dealt with Nazis of lesser
stature than those in the main trial, but in fact they also brought to justice
men who played prominent roles in the Nazi infamy and who should have
been indicted in the first trial, such as Alfried Krupp and Dr. Karl Brandt.

The first Nuremberg trial was the only one held before the Interna-
tional Military Tribunal (IMT). The agreement hammered out by the Al-
lies in London in the summer of 1945 originally envisaged a series of war
crimes trials before the international panel. But Jackson made it clear as
the main case unfolded with its myriad of problems and especially the
growing hostility with the Soviet Union, that the United States did not
consider itself bound to participate in more than one such trial. One rea-
son for limiting the IMT to one trial was the complicated machinery of
that tribunal—four sets of judges and prosecutors, four languages and
strange trial procedures.” But it was obvious to all of us there in 1946 that
the main reason was the difficulty of working under increasingly strained
relationships with representatives of the Soviet Union.
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Unlike the main trial, which had a distinctly international flavor, the
twelve trials that followed in Nuremberg had only American prosecutors
and judges. The other Allies—DBritain, France and the Soviet Union—
held trials of their own in their respective zones of occupied Germany.
When the main trial was over, Jackson returned to the Supreme Court in
Washington. On October 17, 1946, the day after the last Nazi convicted
at the first trial was hanged, President Truman appointed General
Telford Taylor as chief prosecutor of all the succeeding war crimes trials
in Nuremberg.

In twelve indictments Taylor named 185 individuals as defendants.
He divided them into five categories: (1) professional men such as doc-
tors and judges; (2) industrialists and financiers; (3) SS officers and po-
lice; (4) military leaders; and (5) government ministers and cabinet
members.? The trials adopted the original London Charter with few ex-
ceptions and followed the same trial procedure.

Many of the German lawyers who defended the twenty-two defen-
dants before the International Military Tribunal stayed on to apply their
valuable experience to the other trials. When Jackson left, most of the
lawyers on his staff followed him back to the United States; the Ameri-
can lawyers who came over to assist Taylor were unfamiliar with the
procedures, and thus at a disadvantage.*

All twelve trials were conducted between 1946 and 1949 and are
summarized here with their popularized names.

PROFESSIONALS

The “Medical Case” charged twenty-three German doctors with per-
forming ghoulish experiments on concentration camp inmates. The
lead defendant was Karl Brandt, Hitler’s personal physician, who held
the highest medical position in the Nazi government—Reich Commis-
sioner for Health and Sanitation. The trial began on December 9,
1946. Hitler had demanded that his doctors support his racial hatred
policies with a scientific rationale called “racial hygiene,” and the doc-
tors on trial acted accordingly. Evidence showed the doctors per-
formed such experiments as shooting victims with poison bullets to
test the effect of the bullets.” Victims were also deprived of oxygen, in-
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jected with malaria and typhus, and forced to drink sea water for
weeks, again to see how long they could live under such conditions—
all this in the name of medical science.®

One experiment at the Dachau concentration camp was particularly
revolting and challenges credibility. Victims were submerged in cold
water until their body temperature was reduced to a point where they all
died immediately. After a year of experimenting, the doctors had im-
proved their technique to where the bodies could be kept alive and re-
warmed with “animal heat.” The experimenters would attempt to revive a
male victim, almost frozen to death, by having a group of women closely
surround him until he could respond by having sexual intercourse.”

One series of experiments was conducted for the purpose of helping
the Luftwaffe determine how much its flyers could withstand at the
below-zero temperatures of high altitudes to find the most effective way
to treat flyers who had been badly frozen. Victims were forced into
chambers that duplicated conditions at high altitudes. Many victims
died as a result and others were seriously injured. In the same series of
experiments the doctors forced victims to remain outdoors naked for
many hours at below-freezing temperatures. Brandt and three other
doctors were involved in a so-called “euthanasia” program in which el-
derly persons, the mentally incompetent, deformed children and others
unable to work were secretly executed by lethal injections. Their rela-
tives were told they died from natural causes.® The doctors involved in
these experiments came from highly cultured communities. The evi-
dence proved again that culture and education are no guarantee against
uncivilized behavior. Sixteen defendants were convicted. Seven were
sentenced to death including Brandt, and the rest received prison terms.

One of the most infamous of all the Nazi doctors escaped capture
and prosecution. Dr. Joseph Mengele was an SS officer and physician at
Auschwitz. Mengele gained lasting notoriety as the uniformed captain
who headed up the “selection process” of newly arrived Jews at the camp.
With riding crop in hand, he quickly decided who would go to the gas
chambers and who was fit for slave labor. Known as the “Angel of Death,”
Mengele also performed experiments of questionable scientific value on
Auschwitz inmates. After the war, avoiding capture, he hid and worked as
a simple laborer under assumed names in Germany for about ten years,
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and then escaped to South America. He died in Brazil by accidental
drowning in 1979, although this was not generally known until 1986.°

The “Justice Case” charged sixteen judges and lawyers with per-
verting the German judicial system by using the legal process for “en-
slavement and extermination on a vast scale.”!® One example involved
the defendant Oswald Rothaug, presiding judge of the Nuremberg
Special Court from 1937 to 1945. Rothaug had presided over the case
of a Jewish man named Katzenberger who was sixty-eight years old
and head of the Jewish community in Nuremberg. Katzenberger was
being tried under the Nazi “racial pollution” laws for having inter-
course with a young “Aryan” girl. When the question arose as to the
lack of evidence, Rothaug replied: “It is sufficient for me that the swine
said that a German girl had sat on his lap,” and sentenced Katzen-
berger to death.'! Twelve of the sixteen on trial were convicted and
given prison terms.

SS OFFICERS AND POLICE OFFICIALS

The “RuSHA Case” charged fourteen SS officers with carrying out sys-
tematic genocide. The name “RuSHA” is an acronym for the Race and
Settlement office of the SS Elite Guard (Rasse und Seidlingsharptaunt).
The indictment stated that the common objective of the defendants
was to “safeguard the supposed superiority of Nordic blood and to ex-
terminate and suppress all sources which might dilute or taint it.”!?
The evidence showed the kidnapping of “racially valuable” children
from the occupied countries so they could be “Germanized,” and
showed also the responsibility of the SS for extermination of Jews
throughout Germany and German-occupied Europe. Five defendants
were released as having already served sufficient time in custody. Eight
were convicted and sentenced to various prison terms. Taylor called
the sentences “excessively lenient.”!?

The most serious of all the cases was the “Einsatzgruppen Case” in
which twenty-two SS officers were charged with having aided and abet-
ted in the murder of two million victims. The defendants were members
of SS extermination squads which had the mission to kill all Jews in the

occupied areas during the invasion and occupation of the Soviet Union.



~  THE TWELVE OTHER NUREMBERG TRIALS 97

The case was rightly called the biggest murder trial in history.'* The pros-
ecution, headed brilliantly by twenty-seven-year-old Benjamin B. Fer-
encz, who was handling his first case, needed no witnesses because the
captured documents told the story and thus the prosecution finished its
case in two days. The evidence showed that in Russia alone the Einsatz-
gruppen slaughtered approximately one million Jews and others. The
principal defendant, Otto Ohlendorf, admitted that his special group had
killed some 90,000 Jews in the Ukraine and the Crimea. Ohlendorf de-
fended the killings, even the slaughter of Jewish children, by explaining it
was a “military necessity.”'> The defense took 136 trial days, claiming that
the defendants were acting under superior orders. This defense was re-
jected on the issue of guilt but allowed on the issue of punishment.

Presiding Judge Michael Musmanno said that the evidence of homi-
cide in this case “reaches such fantastic proportions and surpasses such
credible limits that believability must be bolstered with assurance a
hundred times repeated.”'® The gruesome evidence of this case brought
up the same question that had haunted my mind when I entered the
Nuremberg courtroom for the first time. How can men born of such a
cultured society commit such horrible crimes? Judge Musmanno must
have had my question in mind when he said at sentencing:

The defendants are not untutored aborigines incapable of apprecia-
tion of the finer values of life and living. Each man at the bar has had
the benefit of considerable schooling. Eight are lawyers, one a univer-
sity professor, another a dental physician, still another an expert on
art. One, as an opera singer, gave concerts throughout Germany before
he began his tour of Russia with the Einsatz commanders. This group
of educated and well-bred men does not even lack a former minister,
self-unfrocked though he was.!”

The judge then sentenced Ohlendorf and thirteen other defendants to
death by hanging. Two others received life sentences and five received
prison terms of ten to twenty years.

(I have a fond memory of Judge Musmanno. He had a lot to do with
the rest of my life. I stopped in his court one day to watch the trial.
When court adjourned he noticed me sitting in the back row and in-
vited me to join him in chambers. He was curious about me and my job
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with The Stars and Stripes. We agreed that nothing in our conversation
was for publication even though we never discussed the case. Judge
Musmanno was a friendly, gregarious soul. He had come to Nuremberg
from the Court of Common Pleas in Pennsylvania. He was tired from a
long day of listening to dreadful evidence and just wanted to sit back
and talk about life in the States and how it compared with conditions in
Germany. His day being over, he opened a drawer in his desk, pulled out
a flask of brandy, set two shot glasses between us and we had a drink to-
gether. I asked him about his career as lawyer and judge, and he an-
swered easily. Sixty years have passed since I had that drink with Judge
Musmanno in his chambers. I never saw him again but I recall his ex-
citement about law as a career and was inspired by his passion. That
evening he opened my eyes to the fascination of the law to such a degree
that a few years later I entered law school at Stanford University.)

The “Pohl Case” was another trial involving murder and other inhu-
mane acts by the SS, so-named because of its lead defendant, Oswald
Pohl, head of the SS Economic and Administrative Department. The case
charged eighteen defendants with forcing concentration camp inmates
into slave labor under often extreme physical conditions. Pohl and three
other defendants were sentenced to hang; eleven received prison terms
ranging from ten years to life; three were found not guilty. After petitions
for reconsideration were reviewed, the court reduced one death sentence
to life imprisonment; three other prison terms were reduced.'®

THE INDUSTRIALISTS

Three trials charged leading German businessmen with having financed
Hitler’s military schemes and participating in the Nazi slave labor pro-
gram at the concentration camps.

In December 1947 the “Krupp Case” brought twelve executives of the
giant Krupp industry to trial along with the owner, Alfried Krupp. As lead
defendant, Krupp finally faced justice after avoiding prosecution in 1945.
Krupp was the biggest name in German industry. In his opening state-
ment, Taylor said, “Of all the names which have become associated with
the Nuremberg trials, I suppose that none has been a household word for

so many decades—indeed for half a century—as that of Krupp.”*®
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The most serious charges against Krupp involved waging aggressive
war. Although Krupp was neither a military officer nor a government
minister, the charges were based on the theory that he had aided and
abetted Hitler’s wars with financial and industrial support. Unlike the
orderly tone of all other Nuremberg trials, the Krupp case erupted into
disorder when defense counsel objected to a ruling by the court. When
the court refused to hear additional argument, all defense counsel rose
and left the room in protest. The presiding judge, H. C. Anderson of the
Tennessee Court of Appeal, ordered their arrest and placed them in cus-
tody for contempt of court. They were released the next day, but when
one of the defense counsel refused to apologize he was banned from fur-
ther participation. The defense was so upset by the court’s ruling that
from then on all defense counsel and defendants adopted an attitude of
passive resistance and none of the defendants ever testified.*

Krupp’s lawyer was Otto Kranzbuehler, the same man who managed
to get Admiral Doenitz off with a low term in the main case. When the
prosecution rested its case, Kranzbuehler and his co-counsel moved for
a judgment of not guilty as to the aggressive war charges. No one ex-
pected the court’s response. To the utter surprise of everyone in the
courtroom the court granted the defense motion and all charges of ag-
gressive war were dismissed against Krupp and his associates for lack of
sufficient evidence. Presiding Judge Anderson explained why. In a sepa-
rate opinion Anderson wrote that the charge of planning or waging ag-
gressive war must be limited to leaders and policymakers and could not
be extended to private citizens like Krupp who participate in the war ef-
fort but have little voice or control in the conduct of the war.?! This was
a new definition of the aggressive war charge. Since the Krupp case no
one has been charged in any of the succeeding war crimes trials with
waging or conspiring to wage aggressive war. This is because definition
of the crime is so difficult that no definition has been accepted in inter-
national law. The new International Criminal Court at The Hague is still
trying to figure it out. Nevertheless, Judge Anderson’s opinion stands as
an important guide in forming such a definition in the event anyone is
ever charged with the crime in the future.

The acquittal of Alfried Krupp and all his co-defendants on the seri-
ous aggressive war charges showed once again that the Nuremberg trials
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were not a sham, but for the most part genuine trials with conscientious
judges having the courage to render an unpopular verdict, which this
one certainly was.

As to the slave labor charge against Krupp, however, the facts were
simply too strong for him to deny. So he resorted to the only alterna-
tive—the defense of necessity. He claimed he was warranted in forcing
thousands of victims into a state of involuntary servitude in his facto-
ries, exposing them daily to death or great bodily harm and working
them in an undernourished condition because if he refused, Hitler
would strip him of the plant and all his property.?* They would all lose
their jobs. The defense of necessity was, of course, rejected forthwith.

Krupp was convicted of using concentration camp inmates and
prisoners of war as slave labor for his own profit and of looting prop-
erty in foreign countries. He was sentenced to twelve years in prison
and confiscation of all his property. His colleagues received prison
terms up to twelve years. As mentioned earlier, three years later (in
1951) the Americans looked to Germany’s industrial strength for sup-
port in the event of war against the Soviet Union. Krupp was released,
his fortune restored and he was back in business. Between politics and
justice, it was politics, as it often does, that had the upper hand.

In the “Flick Case,” steel magnate Friedrich Flick and five associates
were charged with seizing foreign factories, as well as using forced labor
and committing other crimes against humanity. Three defendants were
acquitted. Flick was sentenced to seven years in prison. The two other
defendants received lesser terms.

The “I.G. Farben Case” charged twenty-three business executives
with looting properties in invaded countries, responsibility for Hitler’s
slave labor program and helping Hitler wage aggressive war. I.G. Farben
was Germany’s largest chemicals and synthetics combine. When the
Nazis established their notorious concentration camp at Auschwitz in
Poland, Farben built a synthetic rubber plant nearby at Buna with the
intent of forcing Auschwitz inmates to work for the company.

Mendel Flaster is a survivor of the Holocaust who was forced to
work at the Farben plant at Buna. In 2005, sixty years after Auschwitz
was liberated, I located him at his home in San Diego. He had been
aware that he was making parts and tools at Buna for the Nazi mili-
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tary forces but he also knew that if he refused to work he would be ex-
ecuted.” Flaster was nineteen years old in December 1939 when he
was taken from his home in the village of Grybow, Poland, near Cra-
cow, and placed in a concentration camp. He was at the Auschwitz
complex for two years, most of the time as a Farben factory worker
under SS guards.

At Buna the inmates worked from dawn to dark with a half hour
break for lunch. For breakfast he received a cup of coffee and a piece of
bread. At noon the lunch consisted of a thin soup made from carrots,
cabbage or turnips. Supper was usually the same, sometimes a piece of
moldy bread made from flour and sawdust, and on special days a bit of
margarine with the bread. Flaster was beaten many times by the SS men.
One day while working at a machine cutting airplane parts, an SS guard
accused him of slackening on the job. The guard struck Flaster with a
stick, causing Flaster’s hand to be caught in the iron-cutting machine
while it was still operating. Two fingers were sliced off and after cursory
medical attention he was put back to work. Flaster might have been a
witness at the Farben trial on the issue of slave labor but in 1947 he
could not be located.

Of the twenty-three defendants charged in the I.G. Farben case, ten
were acquitted. The other thirteen were given sentences ranging from
eighteen months to eight years in prison.?* All were acquitted on the
charge of waging aggressive war.

MILITARY

In the “Hostage Case” twelve German Army generals were indicted for
war crimes committed during the invasion and occupation of Yu-
goslavia, Albania, Norway and Greece. The principal charge was the
murder of thousands of Yugoslav and Greek civilians. Two of the defen-
dants never came to trial. One became too ill and another committed
suicide prior to arraignment. The evidence showed that the defendants
had ordered the residents of certain villages slaughtered and their
homes burned to the ground because of partisan action in those towns.
One order directed the execution of one hundred civilian hostages for
every German soldier killed by the partisans. Two defendants, Wilhelm
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List and Wilhelm Kuntze, were sentenced to life in prison. Six other gen-
erals received prison terms of seven to twenty years. The court acquitted
two defendants because of their lack of command authority.”

The judgment was bitterly criticized by the press in Europe as unduly
lenient—but even more so because of its rulings upholding the right of
an occupying army to shoot hostages under certain circumstances and to
deny civilians such as partisans, guerrillas and resistance fighters who are
not part of a nation’s combat personnel the same status as combat sol-
diers. This meant that captured partisans would not have the rights of
prisoners of war.?® With regard to the taking of hostages the court ruled:

An examination of the available evidence on the subject convinces us
that hostages may be taken in order to guarantee the peaceful conduct
of the population of occupied territories and, when certain conditions
exist and the necessary preliminaries have been taken, they may, as a
last resort, be shot.?’

This ruling raised a furor and turned out to be one of the most contro-
versial decisions of all the trials. As a result, the U.S. Army Field Manual
now prohibits the taking of hostages.?® With regard to prisoners taken in
combat, the American judges stated:

We think the ruling is established that a civilian who aids, abets or par-
ticipates in the fighting is liable to punishment as a war criminal
under the laws of war. Fighting is legitimate only for the combatant
personnel of a country. It is only this group that is entitled to treat-
ment as prisoners of war and incurs no liability beyond detention
after capture or surrender.”

In making this distinction between combat soldiers and civilians
who participate in the fighting, the American Nuremberg court, per-
haps not realizing the implications at the time, was making a state-
ment of tremendous importance to future international law. Out of
this case came President Bush’s decision to distinguish between pris-
oners of war who have definite rights, and unlawful enemy combat-
ants who have none. The differences between the rights of prisoners of
war and the rights of enemy combatants have become the center of a
debate in America in the twenty-first century. Before 2004 the Bush
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administration took the position that those prisoners classified as un-
lawful enemy combatants have no right to challenge their classifica-
tion in a U.S. court. But in the landmark 2004 Supreme Court decision
in Hamdi v. Rumsfeld,*® Justice Sandra Day O’Connor overruled the
administration and held that prisoners designated as enemy combat-
ants do have a right to contest their status.

The “High Command Case” charged thirteen high German Army
officers with ordering the mistreatment and murder of prisoners of
war. Two defendants were found not guilty, two received life terms, one
was discharged as having already served sufficient time, and the rest
were sentenced to various prison terms.

The “Milch Case” was the only case that charged a single defendant.
Erhard Milch, a field marshal in the Luftwaffe, was accused of exploiting
slave labor and conducting inhumane medical experiments at the con-
centration camps. Milch was convicted of the slave labor charge, acquit-
ted of the medical experiments count and sentenced to life in prison in
1947. But by the 1950s the political climate had changed with the onset
of the cold war and Milch was pardoned and released in 1955.

GOVERNMENT MINISTERS

The longest of all the Nuremberg trials was the “Ministries Case,” which
lasted seventeen months, almost twice as long as the main trial. The lead
defendant was Ernst von Weizsacker, a career diplomat, who was
charged along with twenty-one others, most of whom had served in
Hitler’s cabinet or as diplomatic officials. Hitler had named Weizsacker
to be undersecretary of the German Foreign Office and in 1943 he be-
came ambassador to the Vatican. Weizsacker and most of the other de-
fendants were charged with aiding and abetting Hitler’s aggressive wars.
Seven defendants were charged with complicity in the murder of Allied
aviators and the abuse of prisoners of war. The case was filed November
15, 1947, and sentences were not finally imposed until April 14, 1949,
making it the last Nuremberg trial to conclude. The court proceedings
actually ended in November 1948 but because of the large number of
defendants and the voluminous evidence the court took five months to
file its judgment of 833 pages. Weizsacker was popular in Europe and



104 > THE NUREMBERG LEGACY ~

had many friends in other European countries. He was convicted on the
aggressive war charges for aiding in the invasion and occupation of Bo-
hemia and Monrovia in March 1939, and also convicted of complicity in
deporting Jews to enslavement and extermination in concentration
camps. If Weizsacker had been tried by the International Military Tri-
bunal in 1946 there is little question his sentence would have been much
more severe. But in 1949 the cold war with the Soviet Union was accel-
erating. He was sentenced to seven years in prison, later commuted to
time served. Other defendants received sentences ranging from three
years, ten months, to twenty-five years.

I

Thus the Nuremberg trials, thirteen in all, came to an end in the spring of
1949. The twelve American Nuremberg trials, although cast in the
shadow of the main trial, were also important because they established
lasting precedents in various fields. Several deserve special attention; the
“Medical Case” for its influence on the ethics of medical practice by cre-
ating a code of conduct that governs how American doctors must treat
their patients; the “Krupp Case” for its impact on big business by provid-
ing the basis for lawsuits against major American corporations for violat-
ing human rights abroad. (The Medical and Krupp cases will be treated
in detail later.) The “Hostage Case” was important for its effect on the law
of war and its distinction between prisoners of war and unlawful enemy
combatants. This case also made a significant contribution to the
Nuremberg legacy by defining the concept of universal jurisdiction. This
is the principle, now accepted, that certain crimes are so serious that they
are universally recognized and may be prosecuted by any country hold-
ing the perpetrator, no matter where the crime was committed.

But like the main trial, perhaps the most valuable contribution of
the twelve other trials was to provide a permanent and authoritative
record of the Holocaust and of the barbarism to which civilized human
beings can descend.

For most of the years of the Nuremberg trials, when not in the court-
room or reporting in the field, I worked on the copydesk of The Stars and
Stripes. I could sense the gradual waning of interest in the trials between
1945 and 1949. As the years passed, stories coming out of the Nuremberg
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courtroom began to retreat to the back pages. Many times a story that
would have been considered newsworthy in 1945 or 1946 would not be
printed at all. There was an ominous factor that contributed to this drop
of interest in the trial. The specter of the cold war hung over the city. The
possibility of major hostilities breaking out between the western Allies
and the Soviet Union became more real each year and the relationship
that had started out on fairly decent terms in 1945 gradually turned tense
and unfriendly. The situation was reflected in the division between
American and Soviet personnel working at the court. I wanted to make
contact with the Soviet journalists but I was told that they were under or-
ders not to socialize with the Americans. This was certainly a drastic
change from that day in May 1945 when we celebrated the meeting of
our armies on the banks of the Enns River in Austria.

Also reflecting the changing tide of events were the light sentences
and early release of those Nazi defendants sentenced to long terms. Sev-
eral leading Nazis managed to evade prosecution altogether. Even
Telford Taylor, a fierce prosecutor to the end, admitted to being dis-
heartened by the American public’s lack of interest.*!

When the war ended in Europe the United States declared a policy
of “denazification” in the occupation of Germany. The idea was to de-
stroy the Nazi Party and remove all active supporters of Nazism from
important public or private jobs. The denazification policy was initiated
on the assumption that Jackson and Taylor could not possibly prosecute
all the major or sub-major Nazis at Nuremberg.*

The goal of prosecuting millions of Nazis was turned over to German
officials but the task was so enormous that it simply collapsed of its own
weight. The German courts charged 3.5 million persons with being major
offenders, offenders, lesser offenders or followers, but only 9,600 ever spent
any time in custody. By 1949 all but 300 had been freed.*® Many American
officials regarded the denazification proceedings as a whitewash.*

By 1950 Taylor was lecturing in the classroom at Columbia Law
School. Robert Jackson was back on his seat at the Supreme Court, be-
ginning to think about the momentous case that lay ahead—the chal-
lenge to racial segregation in America’s public schools. Francis Biddle
went back to his homes in Washington and Cape Cod for a life of writ-
ing and lecturing, never again to return to the bench. All had played
major roles in reshaping international law.
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Some precedents of the trials were immediately obvious. The wag-
ing of aggressive war is “the supreme international crime.” Mass atroci-
ties against human beings belonging to a particular racial or religious
group are “crimes against humanity.” No ruthless dictator of the future
could ever again claim that such crimes had no precedent or that they
were ex post facto law.

The trials were a triumph of good over evil. Despite the flaws, the tri-
als set a standard for fair trial and respect for the rights of the accused.
They showed how the rule of law could be used to punish, if not prevent,
the atrocities of war. They showed how low a highly civilized nation
could sink under oppressive leadership. They exposed the true nature of
the Holocaust, which might never have been revealed with such speci-
ficity had there been no trial. They established that it is no defense for al-
leged war criminals to claim they were only obeying orders. They
prevented the Nazi leaders from becoming martyrs, which might have
happened had there been no trial. They showed that four great nations
with different languages, different legal systems and trial procedures, dif-
ferent customs and policies, could join together to conduct an interna-
tional trial. They sent a message to warlike or sadistic leaders to be wary
or they too might be brought to justice. As President Truman said:

I have no hesitancy in declaring that the historic precedent set at
Nuremberg abundantly justifies the expenditure of effort, prodigious
though it was. This precedent becomes basic in the international law
of the future.®

The Nuremberg principles were immediately accepted by the people
of West Germany and for the most part incorporated into their basic
law, the Bonn Constitution. In 1948 the United Nations recognized the
Nuremberg principles when the General Assembly adopted the Univer-
sal Declaration of Human Rights.

But there were other precedents that were not so manifest at the
time, other precedents that were still to take form. In 1949, when the last
trial was over, it was still too early to judge the true worth of the Nurem-
berg trials. The world would have to wait another half century to make a
fair assessment. The world would have to wait for the Nuremberg legacy.



CHAPTLER TEN

VICTIMS RIGHTS

AT ALL THE NUREMBERG TRIALS, THE COURT’S ATTENTION WAS
focused on the defendants and their punishment. No mention was made
of help for the victims. No part of the sentencing process attempted to al-
leviate the suffering of the millions ravaged by Nazi cruelty.

The question has arisen over the years as to whether the Nuremberg
courts could have done more to recognize victims’ rights. Consider first
the arrangement of the four charges of the indictment in the first trial.
Jackson chose at the outset to make two charges the main ones: count
one, the conspiracy to wage aggressive war, and count two, the waging of
aggressive war. The fourth and last charge covered the crimes against hu-
manity. Jackson wanted to make Hitler’s launching of war the lynchpin
of the entire case, and he had good reasons for doing so. But this ap-
proach may have made the extermination of Jews, Romany (Gypsies)
and others appear to be less important. After all, what most enraged the
world about Hitler was the record of the Nazis’ wanton atrocities—the
death camps, the gas chambers, the murder and torture of millions of
human beings. Americans demanded retribution and wanted the Nazi
leaders to be held accountable for their horrific acts. If there were to be a
trial, that trial should reveal and document the scope of the Nazi bestial-
ity. The American people in 1946 were more incensed with the “crimes
against humanity” than whether Hitler had waged an illegal war. Some
experts argue that the Holocaust should have been the foremost charge.!
When Jackson decided to make aggressive war the main charge, the
Holocaust seemed to be relegated to second place.? Indeed, at first glance
it seems to belittle the tragedy of the Holocaust by implying that waging
an aggressive war was the worst and first of Germany’s multiple crimes.

In defense of Jackson it must be pointed out that it was Hitler’s ille-
gal invasion of Poland in September 1939 that led to the extermination
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of Polish Jews in the gas chambers. If the Nazis had confined their mis-
deeds within German borders, the full enormity of the Holocaust, and
the Nuremberg trial as well, might never have taken place. Over ninety
percent of the Jews murdered in the concentration camps had lived in
countries that Hitler invaded illegally.’ These facts give logic to Jackson’s
mindset. Hitler’s military plans came first. The result of Hitler’s plans, so
Jackson reasoned, was the Holocaust.

After the war, the survivors of the Holocaust were in tremendous
need, not only for material goods and money but more importantly for
relief for their physical and mental suffering. Thousands of survivors
were being treated in hospitals. Many did not survive and among those
who did, thousands experienced deep depression. The London Charter
gave no guidance for aiding victims except for a provision giving the
court the right to order return of stolen property taken by any convicted
person.* That was the sole reference to reparations.

No precedent existed in international law for giving aid to victims.
The court’s jurisdiction covered only the defendants being tried. The
German people were not defendants and the court could not order
them to make reparations. This was not, as Jackson pointed out in his
opening statement, a trial of Germany or the German people. The court
could not order the German government to do anything, because no
such government existed. In showing the world what the Nazis did, in
exposing the gruesome realities of the Holocaust and in punishing the
guilty, the Nuremberg trial was one small step to assuage the victims’
pain. Whatever other help the victims received was left for another time.

Almost fifty years after Nuremberg, the next international war
crimes court was established in May 1993 by the United Nations—the
tribunal for the former Yugoslavia. The Yugoslav tribunal was created
to investigate and prosecute widespread violations of humanitarian
law within the territory of the former Yugoslavia, especially in Bosnia,
Herzegovina and Kosovo. Its statute represented an advancement,
however small, in considering the victims of war crimes.

The Yugoslavia statute, besides following the Nuremberg precedent
in empowering the court to order the return of stolen property, took an
additional step toward aiding the victims and recognizing their rights:
“The work of the International Tribunal shall be carried out without
prejudice to the right of victims to seek, through appropriate means,
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compensation for damages incurred as a result of violations of interna-
tional humanitarian law.”> This was not a giant step. It merely gave vic-
tims the right to seek help through other means. But it was a step forward
in that it gave official sanction to the rights of victims. The phrase “com-
pensation for damages” could be interpreted to include damages for
medical and psychological suffering. The statute creating the Interna-
tional Criminal Tribunal for Rwanda in 1998 contained similar language.
The Yugoslavia and Rwanda tribunals made strides but, like Nuremberg,
did not include any specific provision for rehabilitation of victims.

The giant step finally came in 2002 in the Statute of the Interna-
tional Criminal Court established at The Hague in the Netherlands. In
embracing the new statute, 191 nations recognized the rights of war
crimes victims. That statute for the very first time entitled war crimes
victims and their families to go to the court to seek reparations for the
sufferings inflicted on them.® Article 79 of the ICC statute provides for
establishing a trust fund for “the benefit of victims of crimes within the
jurisdiction of the Court and of the families of such victims.”” The court
will act as a mediator between the convicted persons, the court and the
victims with respect to any damage, loss or injury to the victims.® The
Victims Trust Fund of the ICC will provide direct reparations to victims
to help them rebuild their lives. The fund will accept donations from
governments, organizations and individuals.’ This innovative provision
of the ICC is an excellent example of what Nuremberg might have done
had it made victims’ rights a top priority.

In criticizing Nuremberg for its oversight of victims, however, one
must remember that victims’ rights is a relatively new concept in jurispru-
dence. In 1946 American courts paid little attention to the rights of per-
sons injured by criminal acts. Attention was focused on the defendant’s
rights. Restitution such as the return of stolen property was always or-
dered, as it was in the London Charter, but it was not until the 1990s that
victims’ rights became a major public issue. American judges were urged
to give greater attention to rehabilitating the victim both mentally and
physically. If a victim suffered from depression or frightening memories
as a result of a crime, and was undergoing therapy to heal the mental in-
jury, the judge could order the defendant to pay for the therapy. If a victim
or victim’s family wished to appear in court at time of sentencing and
(without being sworn in) describe their feelings about the crime and the
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criminal, the judge was obligated to permit it. There was a public percep-
tion that for too long the rights of defendants had been protected while
victims’ rights were ignored. A new program in California, for example,
created a fund to help the injured victims of crime.'”

I

In 1951, West German Chancellor Konrad Adenauer met with Jewish
leader Nahum Goldman on the subject of reparations. That meeting
started the ball rolling, although it took several decades for the German
government to acknowledge responsibility for the Holocaust and at-
tempt to make amends to the victims. Billions of dollars in reparations
were paid out, memorials were erected, apologies were offered.

Lou Dunst is an eighty-year-old Holocaust survivor who lives in San
Diego. Lou was a prisoner of the death camps of Auschwitz and Mau-
thausen. In 2006 Lou told me that for the last ten years he has been re-
ceiving about $1,000 every three months from the German government.
Before 1995 he had to prove that he was either a pauper or disabled in
order to be eligible to receive reparations. That requirement no longer
applies. Now the only requirement is that every year Lou has to send in a
notarized statement that he is still alive. “Sixty-two years ago they wanted
me dead,” Lou says, “Now they want proof I'm alive.”!!

In July 2006, at a time when restitution funds for Holocaust sur-
vivors were dwindling, the Hungarian government offered a new pro-
gram for relatives of victims of the Holocaust. Family members could
receive $1,800 for each parent and $900 for each sibling who died in a
Nazi death camp with the complicity of Hungarian collaborators. Hun-
dreds in Los Angeles crowded Jewish social service agencies to apply.'?

Much would have been added to Nuremberg’s reputation for fair-
ness and compassion if it had initiated a reparations program at the be-
ginning and created a victims’ trust fund similar to the one established
later by the International Criminal Court. Money would have poured in
from all over the world in 1946, when emotional reaction to the Holo-
caust was at its highest, if the Nuremberg Tribunal had thought to set up
such a fund to help the survivors.



PART TWO

THE NATURE OF THE LEGACY
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CHAPTER ELEVEN

TOKYO: ALMOST A NUREMBERG COPY

ANY EXAMINATION OF THE NUREMBERG LEGACY MUST BEGIN WITH
the Tokyo trial of the Japanese war leaders because it relied so heavily on
Nuremberg precedent. In May 1946, while the first Nuremberg trial was
winding down, General Douglas MacArthur and the Allied powers in the
South Pacific brought to trial Hideki Tojo, prime minister of Japan at the
time of Pearl Harbor, and twenty-six other Japanese defendants. No one
could have foreseen that, unlike Nuremberg, which lasted a little over ten
months, the Tokyo trial would last two and a half years, from May 1946
into November 1948. A total of 417 witnesses testified in person and an ad-
ditional 719 submitted affidavits or depositions.! The defendants faced the
International Military Tribunal for the Far East, the so-called Tokyo War
Crimes Trial. Except for one important deviation, the ghosts of Nuremberg
were there to ensure that the trial followed the Nuremberg script.

The Tokyo Charter differed from the London Charter in only a few
respects. Nuremberg used a large plain courtroom, with no special trap-
pings, hurriedly reconstructed following extensive devastation from
British air strikes. But the Tokyo setting was more like a theater, with
klieg lights and cameras, altogether more of a Hollywood atmosphere.?

Another difference pertained to the number of judges. At Nurem-
berg, eight judges sat on the high bench facing the twenty-one men in the
defendants” dock. Only four judges had actual voting power; the other
four were alternates in case a judge fell ill or could not continue for other
reasons. Each of the four active judges represented one of the four Allied
powers: Great Britain, France, the Soviet Union and the United States.

By contrast the Tokyo Tribunal consisted of eleven justices, each
representing a nation that had participated in bringing down Imperial
Japan. The bench consisted of one judge each from Australia, Canada,
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China, France, Great Britain, India, the Netherlands, New Zealand, the
Philippines, the Soviet Union and the United States.

Nuremberg had four prosecution teams, each with a chief prosecu-
tor, representing the four major powers. Tokyo had only one chief prose-
cutor with his aides. Robert Jackson’s counterpart at Tokyo was Joseph B.
Keenan of the United States, Chief of Counsel by order of President
Harry Truman. Since Keenan was an American, the trial appeared to have
a definite American bias.

The charges at the Tokyo trial did not include the Nanjing (Nanking)
massacre of 1937. The Nanking massacre, commonly called “The Rape of
Nanking,” was a series of atrocities committed by Japanese troops after
Nanking, China, fell to the Imperial Japanese Army. That infamous inci-
dent was treated separately in another proceeding, conducted at Nanking.

Behind the scenes of the Tokyo trial, the man in charge was General
Douglas MacArthur, Supreme Commander of the Allied Powers in
Japan. Unlike the London Charter, which arose out of a long hot sum-
mer of negotiations, MacArthur simply issued an executive decree mak-
ing the Tokyo Charter the law of the case. No discussion took place
among the nations as to the nature of the charter; no wrangling as to
whether the charges of conspiracy to wage aggressive war, and the actual
waging of aggressive war, were ex post facto law; no talk of who should
sit in the defendants’ box or what the charges should be; and apparently
no consultation as to whether Emperor Hirohito who, unlike Hitler, was
still very much alive, should be charged.

MacArthur decreed that Hirohito would not be prosecuted. The
other nations represented were consulted only after the charter was
made public.” One might have expected that MacArthur’s unilateral ac-
tion would have prompted protest among the Allies but “both the
United States and its Allies seem to have relied heavily on the precedent
set by the Nuremberg Charter” and as a result there was little friction.
MacArthur appointed Sir William Webb of Australia as president of the
Tokyo Tribunal. The trial was conducted in two languages, English and
Japanese, instead of four, as at Nuremberg.

All such differences were secondary compared to what really
counted: the law, the charges, the trial procedure. In these important as-
pects Tokyo was true to Nuremberg. The Tokyo Charter closely resem-
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bled the London Charter and the court adopted international law as in-
terpreted at Nuremberg. Like Nuremberg, the court held the Tokyo
Charter was not ex post facto law but an expression of international law
then in existence and generally accepted. Like Nuremberg again, Tokyo
ruled it was not unjust to punish an aggressor but rather that it would
be unjust not to do so. The court conceded that it could not define “ag-
gressive war,” but added that Japan’s unprovoked attacks could not be
characterized as anything but aggression.

Despite all the criticisms leveled at the Nuremberg process, espe-
cially the application of ex post facto law and the use of victors’ justice,
Tokyo simply ignored those criticisms, made little attempt to profit by
Nuremberg’s mistakes and merely followed suit. Perhaps it all happened
too quickly for General MacArthur and the others to step back and as-
sess the Nuremberg experience. If they had, the Tokyo trial might have
been a vast improvement. In his critique, Victors’ Justice, Professor
Richard H. Minear asked:

Did the victors offer the vanquished a “poisoned chalice™ ... If the
trial was indeed a travesty, was it so because a lofty aim was pursued by
ignoble means?®

The charges in Tokyo were the same as in Nuremberg. Nuremberg
placed the first two counts, conspiracy to wage aggressive war and the ac-
tual waging of aggressive war, under the heading of “crimes against
peace.” Tokyo did the same.

Nuremberg called the third count war crimes, referring to tradi-
tional violations of the laws and customs of war. Tokyo did likewise.
Nuremberg made crimes against humanity the fourth and last count
and Tokyo did also, ignoring the criticism of Nuremberg that by relegat-
ing this count to last place, it was showing, to some survivors at least,
disrespect for the victims of the atrocities.®

With regard to the defense of obedience to superior orders, the
Tokyo Charter held to the same principle as Nuremberg: acting pur-
suant to an order of one’s superior is not a defense on the issue of guilt,
but if the defendant is found guilty the defense may be used in mitiga-
tion of punishment.”
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Tokyo adopted the Nuremberg principle that individual leaders (ex-
cept for Hirohito) would be personally responsible for their war crimes,
still a major change in international law. The same rights of due process
granted at Nuremberg were granted at Tokyo, including the right to
counsel, the right to examine witnesses and the right to apply for pro-
duction of all prosecution documents, names and statements of prose-
cution witnesses.

The Tokyo trial procedure and conduct also followed that of
Nuremberg, including the rule that the tribunal would not be bound by
technical rules of evidence such as certain types of hearsay.® The Tokyo
trial also provided for the death penalty. Following Nuremberg’s path,
the Tokyo judges represented the Japanese enemies. No Japanese judge
sat on the bench. The charge of victors’ justice would haunt the Tokyo
trial just as it has haunted Nuremberg to this day.

Finally, the Tokyo Charter was also remarkable for carefully making
the same omissions of major rights as at Nuremberg. Tokyo provided
for no right of appeal, no rule against double jeopardy. At Nuremberg
the defendants had fifteen days to appeal to the Allied Control Council.
At Tokyo the convicted defendants were granted ten days to appeal to
General MacArthur. In both cases all pleas for clemency or appeal were
denied outright. It was as if MacArthur’s staff simply took the London
Charter off the shelf, changed a few words here and there, and gave it a
new label: the Tokyo Charter.

But in one major aspect, the Tokyo trial broke with Nuremberg
precedent. One of Jackson’s most praiseworthy principles was the rule of
law: that no one was above the law, no matter how high his or her status,
and that every head of state must be held personally accountable for his
crimes. A serious departure from Nuremberg principle at Tokyo was the
failure of the Allies to indict Emperor Hirohito. On the initial list of
Japanese war criminals to be tried, the emperor’s name led all the rest.
Many of the participating nations wanted him prosecuted, including
Great Britain, the Soviet Union, Australia, China and New Zealand. But
MacArthur vehemently opposed indicting the emperor and so Hirohito
remained a free man. It was a decision based on pragmatism rather than
principle; a decision by a militarist, not a jurist. In his Reminiscences,
MacArthur explained his position:
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Realizing the tragic consequences that would follow from such unjust
action, I had stoutly resisted such efforts. When Washington seemed to
be veering toward the British point of view, I had advised that I would
need at least one million reinforcements should such action be taken. I
believed that if the emperor was indicted, and perhaps hanged as a war
criminal, military government would have to be instituted throughout
all Japan, and guerrilla warfare would probably break out. The em-
peror’s name had then been stricken from the list.”

The President of the Court, Sir William Webb, did not like
MacArthur’s ruling. He showed his displeasure by implying that he
wanted to commute all the death sentences to life imprisonment be-
cause, referring to Hirohito, “the leader in the crime, although available
for trial, had been granted immunity.”'® And so it was that the primary
leaders of Germany and Japan were never brought to trial—Hitler be-
cause he was dead, Hirohito because he was so deeply revered by his
people that his trial, according to MacArthur, would have caused more
warfare. At the close of the Tokyo trial, American newspapers de-
nounced the tribunal for not having tried the Emperor.'!

The Hirohito incident revealed another major difference between the
two trials. General Eisenhower, Supreme Commander of Allied forces in
Europe, played little part in the Nuremberg trial. MacArthur, on the other
hand, exerted strong control in Tokyo, even deciding the nature of the
charter, appointing the justices, using his influence to keep the “leader of
the crime” off the indictment and controlling appeals. He was not the
judge in the courtroom but in his way he presided over the trial.

Seven defendants were hanged on December 23, 1948, including
Tojo Hideki, prime minister at the time of Pearl Harbor, and Hirota
Koki, foreign minister from 1933 to 1936 and prime minister from
1936 to 1937. Eighteen men were sentenced to prison terms, sixteen for
life. Six of those men died in prison. The other twelve were released
after serving only part of their sentences. Shigemitsu Mamoru, who
had been foreign minister during 1943 and 1944, received the shortest
sentence, seven years. But Shigemitsu’s career as a Japanese leader was
not over. After serving four years and seven months in prison, he was
released on November 21, 1950, and returned to his political career. In
1954 he became foreign minister again and while in office negotiated
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the release of all the remaining men who had been convicted in the
Tokyo trial.'?

Unlike Nuremberg, where three of the twenty-two defendants were
acquitted, Tokyo acquitted no one. Despite serious disagreements
among the Tokyo justices, a majority found all defendants guilty of most
of the charges filed against them. One justice found all defendants inno-
cent; another found all defendants not guilty by reason of defective pro-
cedure; and another found five defendants innocent. They were all
overruled by the majority.

Eight of the eleven justices at Tokyo supported the tribunal’s judg-
ment fully. Three dissented. The strongest dissent came from Justice
Radhabinod Pal of India. He had several grounds: conspiracy had not
been proved; rules of evidence were biased in favor of the prosecution;
aggressive war was not a crime; and the judgments were illegal because
they were based on ex post facto grounds. Pal held that “crimes against
peace,” that is, conspiracy to wage aggressive war and actually waging
aggressive war, did not exist before 1945 and the Allies had no right to
rewrite international law. Such a trial, he said, was only a “sham employ-
ment of the legal process” out of a thirst for revenge. The trial of the
Japanese leaders, he said, “does not correspond to any idea of justice.”!?

In rejecting the idea that aggressive war was a crime, Justice Pal said
that the Kellogg-Briand Pact of 1928, upon which Jackson had relied so
heavily at Nuremberg, had no effect on “international life.”'* It does not
tax the imagination to speculate how Justice Pal would have ruled at
Nuremberg.

Justice B. V. A. Roling of the Netherlands agreed with Justice Pal
that “crimes against peace” did not exist before 1945 but held that the
Allies had the right to make new rules. He added that the rule against
using ex post facto law was not a principle of justice but only a rule of
policy.”

Some defendants lodged an appeal with the U.S. Supreme Court for
a writ of habeas corpus. Justice Jackson, who by that time was back from
Nuremberg and on his old seat at the high court, voted to hear prelimi-
nary arguments but the court decided it had no jurisdiction to hear the
matter because the Tokyo Tribunal was not a tribunal of the United
States.'® Jackson abstained.
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In a concurring opinion Justice William Douglas attacked the Tokyo
trial as a political forum, not a judicial action. Referring to General
MacArthur’s supervision of the trial, Douglas said the Tokyo court “re-
sponded to the will of the Supreme Commander . .. [and] took its law
from the creator and did not act as a free and independent tribunal.” The
Tokyo proceeding, he said, was “solely an instrument of political power.””

The Tokyo trial was criticized as having been poorly conducted and
badly organized.'® Owen Cunningham, an American lawyer on the
Japanese defense team, sat through both the Nuremberg and Tokyo tri-
als. He reported that Tokyo was a disappointment in comparison. For
example, at Nuremberg, Cunningham said, each judge had a micro-
phone in front of him and participated directly in the trial. This was not
so at Tokyo. “It is difficult,” Cunningham said, “to try a case before
judges who you have never even heard utter a word.”"

Nuremberg’s impact on the Tokyo proceedings was so complete that
it even influenced the behavior of the Japanese defendants. At Nurem-
berg, except for Goering’s suicide and the temporary boycott by defense
counsel in the Krupp trial, the Nazi defendants and their lawyers cooper-
ated in making the trial a success. There were no outbursts to be quelled;
no one had to be shackled; all objections were made in a professional
manner (unlike the behavior seen years later in the war crimes trials of
the Yugoslav president Slobodan Milosevic and the Iraq dictator Saddam
Hussein, to be discussed later). The Japanese defendants had obviously
informed themselves as to how the Nuremberg defendants conducted
themselves, and acted likewise.

Although the Tokyo trial faced many of the same criticisms as
Nuremberg such as the claim of victors’ justice and the use of ex post
facto law, public reaction to the two trials was decidedly different.
When Jackson won his crusade for a fair trial at the London Confer-
ence, America took over, for a time at least, the moral leadership of the
world. Americans generally hailed Nuremberg for setting a new stan-
dard of global justice. No such reaction followed the Tokyo trial. One
reason Tokyo never rose to Nuremberg’s reputation as an international
model of fair trial was due to the difference in the rank of the chief U.S.
prosecutor. Joseph B. Keenan, chief prosecutor at Tokyo, had a much
lower position than Jackson, a Supreme Court justice. But the main
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reasons for Tokyo’s lesser reputation were General MacArthur’s domi-
nance of the trial and the failure to prosecute Emperor Hirohito, the
man who approved the bombing of Pearl Harbor, and whom the pre-
siding judge, William Webb, called “the leader of the crime.”*

One expert’s review fiercely criticizes the Tokyo trial as unjust. “We
have examined lofty motives and base motives,” writes Professor Minear.
“We have found its foundation in international law to be shaky. We have
seen that its process was seriously flawed.”*!

But Nuremberg proved that a flawed trial is better than none. In fol-
lowing the positive elements of the Nuremberg precedent, the Tokyo
trial was still worthwhile. Even if the process had many defects, it was
better to hold the trial, make the record and make the attempt at justice,
than to execute the Japanese leaders out of hand.



CHAPTER TWELVEL

A GIANT STEP FOR HUMAN RIGHTS

NUREMBERG ADVANCED THE MODERN HUMAN RIGHTS MOVEMENT
by A single master stroke: the invention of “crimes against humanity.”
The specific language in Article 6 of the charter reads as follows:

The following acts, or any of them, are crimes coming within the ju-
risdiction of the Tribunal for which there shall be individual re-
sponsibility: . . .

(c) Crimes Against Humanity: namely, murder, extermination, en-
slavement, deportation, and other inhumane acts committed against
any civilian population, before or during the war, or persecutions on
political, racial or religious grounds in execution of or in connection
with any crime within the jurisdiction of the Tribunal, whether or not
in violation of the domestic law of the country where perpetrated.

These words created sanctions for violations of human rights on an in-
ternational scale. With this single paragraph, the Nuremberg Tribunal
declared that citizens of the world had rights never before recognized,
rights that prevail even against heads of state and top officials of a na-
tion. Many consider this Nuremberg’s greatest achievement.!

Of course, the idea that human beings have rights began long before
1945 and the Nuremberg Charter. Human rights developed early in world
history. The Ten Commandments, for example, in proscribing certain
conduct, also had the effect of positing rights for those who would be af-
fected by such conduct. “Thou shalt not steal” meant that persons had a
right to be protected against theft. Likewise, the Magna Carta of 1215, by
subtracting power from the king, expanded the rights of the nobles. The
Magna Carta, predecessor of our due process clauses, provided that:
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No Freeman shall be taken, or imprisoned, or be disseized of his Free-
hold, or Liberties, or Free Customs, or be outlawed, or exiled or any oth-
erwise destroyed; nor will we pass upon him, nor condemn him, but by
lawful Judgment of his peers, or by the Law of the Land. We will sell to
no man, we will not deny or defer to any man either Justice or Right.

The works of philosophers such as John Locke, Thomas Hobbes and
others influenced by the ideas of the Enlightenment further advanced
the cause of human rights. In 1679 the invention of the writ of habeas
corpus in England conferred one of the most valuable rights of all: when
arrested, to have that custody questioned, examined and determined as
to its legality.

When Thomas Jefferson wrote that “all men are created equal, that
they are endowed by their creator with certain unalienable rights,” he
drew upon notions of universal human rights as a basis for the Declara-
tion of Independence. His message applied to the American people and
their relationship to their new government. Jefferson’s famous descrip-
tion of such rights and the ten amendments (Bill of Rights) to the Con-
stitution became the true soul of the American nation. In democratic
countries, there exists an unwritten contract whereby the government is
obliged to protect the rights of its citizens.

In countries like Nazi Germany no such social compact existed.
The state was supreme; the individual counted for nothing. Before
Nuremberg, people living in totalitarian states had no protection
against torture, murder and enslavement by their governments. They
could be subjected to the worst of conditions—slave labor, starvation,
all kinds of abuse—and had nowhere to turn for help. Repressive
heads of state could breach human rights on a massive scale and get
away with it because they were shielded by the tradition of sovereign
immunity. There was no international recognition of human rights.
Within a nation’s borders, human rights could be extensively violated
and there was no recourse. No worldwide collective effort with teeth,
no international court with powers of enforcement was in place to re-
spond to the injustices inflicted by a sovereign government upon its
own citizens. By creating “crimes against humanity,” Nuremberg ex-
tended Jefferson’s idea to the people of all nations—a major step in
advancing the cause of civilization.
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Whether Robert Jackson realized it or not, what he did by winning
his fight for such a trial was for the first time to give authority and force
to the concept of international human rights.” He thereby created a
new relationship between individuals living in oppressed societies and
their governments, a new way of perceiving each other. For the first
time, victims of inhumane acts committed by their leaders had a right
to voice their grievances. And a new body created at the same time as
the London Charter—the United Nations—promised to listen.

The new concept did not happen in a vacuum. Forty-one years ear-
lier, President Theodore Roosevelt may have been the first American
head of state to voice the idea of crimes against humanity. In his State of
the Union address in 1904, Roosevelt said:

. .. there are occasional crimes committed on so vast a scale and of
such peculiar horror as to make us doubt whether it is our manifest
duty to endeavor at least to show our disapproval of the deed and our
sympathy with those who have suffered by it.*

Robert Jackson thought that the charges of waging aggressive war
were the most important features of his prosecution. In this respect his-
tory has proven him wrong. It was the fourth count, the crimes against
humanity, that has dominated every war crimes trial since Nuremberg
and which has become the heart of the Nuremberg legacy. By charging
this count of crimes against humanity, Nuremberg sent a caution to dic-
tators everywhere that if they mistreat their people they can be brought
to justice before an international court.

Just weeks after the sentences were carried out following the first
Nuremberg trial, the United Nations General Assembly endorsed the
Nuremberg principles on December 14, 1946. This was followed in 1948
by the American Declaration of the Rights and Duties of Man. Six
months later, the United Nations adopted the Universal Declaration of
Human Rights, which is often called the Bill of Rights for the World, a
fitting description. These were all products of the Nuremberg precedent,
all declarations by the international community that Nuremberg law
was alive.

Eleanor Roosevelt predicted that the universal declaration “might
well become the international Magna Carta of mankind.”®> Along with
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the spirit of Nuremberg, the Universal Declaration came to represent
the human rights ideal in the twentieth and twenty-first centuries.
Nuremberg and the universal declaration inspired the incorporation of
the human rights concept into constitutions and conventions around
the world. There followed a flurry of reactions: in 1948 the U.N. Con-
vention on the Prevention of the Crime of Genocide;® in 1949 the
Geneva Convention (No. III) Relative to the Treatment of Prisoners of
War; and the Geneva Convention (No. IV) Relative to the Protection of
Civilian Persons in Time of War.” The Geneva Conventions were four
international treaties with the aim of ensuring protection for prisoners,
wounded soldiers and civilians in wartime, signed at Geneva, Switzer-
land in 1949 by fifty-eight nations and later by most nations of the
world. They derived from the organization known today as the Interna-
tional Committee of the Red Cross (ICRC), founded by a Swiss philan-
thropist, Jean Henri Dunant, in the mid-nineteenth century.

The Universal Declaration of Human Rights was adopted December
10, 1948. On August 12, 1949, the United States signed the Geneva Con-
vention (No. III) Relative to the Treatment of Prisoners of War. As we shall
see, it was this Geneva Convention which prompted the Supreme Court
in 2006 to strike down President Bush’s plan to deny open trials to prison-
ers at Guantanamo Bay, a major victory for human rights.> Those two
documents—the universal declaration and the Geneva Convention (No.
III)—became the high-water marks of a movement that was ushered in at
Nuremberg. The universal declaration called upon all its signatory na-
tions to grant to all people a cluster of rights including the right to be pro-
tected from genocide, the right to a fair trial and the right to be free from
unreasonable interference with one’s choice of religion or associates.

There can be no question that these declarations and conventions
flowed from the Nuremberg experience. When the London Charter rec-
ognized the concept of “crimes against humanity,” a new law was born
protecting human rights for all people. From that moment on, despotic
leaders of nations were put on notice that they could be charged, con-
victed and punished for committing atrocities, including even those
within their national borders and against their own people.” They could
no longer shield themselves from prosecution through the claim of sov-
ereign immunity.
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These declarations and conventions between 1946 and 1949
showed great promise of a new world order for the protection of
human rights. There arose at the time a spirit of optimism, particularly
among oppressed peoples and human rights activists, that Nuremberg
and its progeny would surely improve the human condition. However,
for the next fifty years practically nothing was done to prosecute war
criminals for crimes against humanity or for anything else. In fact, after
the last Nuremberg defendant was sentenced in 1949, not a single tor-
turer or murderer was put in prison by an international court until
1997, when a Bosnian Serb pub owner named Dusko Tadic began serv-
ing his sentence. Tadic was tried by the International Criminal Tribunal
for Yugoslavia (ICTY), the first international war crimes trial since
Nuremberg.

Certainly the world had its share of inhumanity during that half
century: Stalin’s purges; China’s cultural revolution; Cambodia’s killing
fields; Argentina’s “dirty war”; massacres in East Timor; and the gassing
of the Kurds by Saddam Hussein. Millions were murdered by their own
governments.'? But little was done. The Nuremberg precedent was vir-
tually ignored.

In 1998, U.N. Human Rights Commissioner Mary Robinson, com-
menting on the absence of war crimes prosecution, said:

Count up the results of fifty years of human rights mechanisms, thirty
years of multibillion dollar development programmes and endless high-
level rhetoric and the general impact is quite under-whelming. . . . this
is a failure of implementation on a scale that shames us all."!

For decades following World War II, military leaders were rarely
held accountable for their aggressions. Because of their political power
they could instigate war and commit crimes against humanity, and if
later held to account, could then retreat to live undisturbed lives in
places like Panama, South America and the south of France.!? Or, as in
the case of Africa, continue their brutal ways in a culture of impunity.
Interest in the Nuremberg trial declined. In the late 1960s and with the
escalation of the Vietnam War, the law and concepts established at
Nuremberg took on new significance. Questions arose as to America’s
possible criminal responsibility. Analogies were drawn between the
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American action in Vietnam and that of Hitler’s invasion of other Euro-
pean countries. In 1970 Telford Taylor asked:

What are the Nuremberg legal principles, and what is their meaning
today as applied to American involvement in Vietnam? When we sent
hundreds of thousands of troops to South Vietnam, bombed North
Vietnam, and moved into Cambodia, were our national leaders as
guilty of launching a war of aggression as were Hitler and his generals
when they invaded Poland, or Belgium, or Greece, or other countries
that were way-stations on the Nazi march of conquest?!?

Taylor’s comments raised questions as to whether U.S. leaders could be
guilty of war crimes.'* But those questions soon subsided and no trials
were held or even seriously considered. For decades before the 1990s
many historians felt that Nuremberg had little meaning in interna-
tional law. No war crimes trials took place nor did courts claim war
crimes jurisdiction.'”> As mentioned earlier, relationships between the
United States and the Soviet Union—so friendly on that day in May of
1945 when my division drank and celebrated with Soviet soldiers in
Austria—continued to deteriorate after the trial. Countries like
Czechoslovakia, Poland and Hungary became Soviet satellites. Atten-
tion shifted from war crimes trials to the looming possibility of war be-
tween the Western Allies and the Soviet Union. There were steps taken
to rebuild the West German Army in case German military power
would be needed to help the West.'®

The absence of any prosecutions for war crimes for such a long time
raised doubts as to whether the Nuremberg trial would ever have any
genuine and lasting value to world law. In 1987, another respected histo-
rian, David Luban, said, “If one of the aims of the Nuremberg Trial was
to burn the history of Nazism into the memory of mankind, we must
conclude that it failed.”"”

I

Then in 1991 events took place that brought an end to the long drought in
protecting human rights. War broke out in the former Yugoslavia. The
Serbs were accused of committing atrocities amounting to genocide in
Bosnia. News of concentration camps operated by Serbia in Bosnia-
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Herzegovina with conditions similar to the Nazi camps of World War II
spread across the world. The city of Sarajevo was reported to be a “bloody
killing ground.”'® At first the United States appeared satisfied to leave the
handling of the Yugoslav conflict to the European community. But soon
the continuing reports of atrocities became too serious to ignore.

In 1993, almost half a century after the last Nuremberg trial, the in-
ternational community acted for the first time to protect human rights
by initiating prosecutions at The Hague for crimes against humanity
committed in the former Yugoslavia. There followed human rights trials
of the former Yugoslavia president, Slobodan Milosevic, since deceased,
and his henchmen. There have also been trials for crimes against hu-
manity in Rwanda, Sierra Leone, East Timor and Iraq (Saddam Hus-
sein), all heavily influenced by Nuremberg precedent.

I

In any story of human rights since Nuremberg, the case of General Au-
gusto Pinochet, former dictator of Chile, deserves special mention. Gen-
eral Pinochet seized power in Chile on September 11, 1973, in a bloody
military coup that ousted the legally elected Marxist government of
President Salvador Allende. Thousands of Allende supporters were
rounded up, tortured and killed. Santiago’s main soccer stadium was
filled with political prisoners who were either shot or forced into exile.
For the next seventeen years Pinochet terrorized his opponents with a
mockery of human rights.

During Pinochet’s rule more than 3,200 persons were either exe-
cuted or disappeared (known in Spanish as los desaparecidos).' His
name became a byword for government terror and abuse of human
rights. Pinochet stepped down from the presidency in 1989 but re-
mained commander of the army until 1998 when he was made senator
for life. At the same time the Chilean government granted him lifelong
immunity from criminal prosecution. Then a surprising event occurred,
fortunate for the cause of human rights and the Nuremberg legacy.

Pinochet no doubt assumed that his grant of immunity would pro-
tect him outside Chile. In 1999 he made the mistake of traveling to
London, apparently unaware that as an outgrowth of Nuremberg a new

legal concept known as universal jurisdiction was in effect. Universal
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jurisdiction meant that any nation had the power to arrest and prose-
cute someone for crimes against humanity no matter where the offense
occurred, so long as the crime was serious enough to merit such action.
Spain wanted to try Pinochet for his crimes of torture while dictator of
Chile, and asked the British to arrest him and extradite him to Spain for
prosecution under the rule of universal jurisdiction. The British took
Pinochet into custody, but bitter debate ensued in the House of Lords
as to whether they should honor Spain’s request. The Pinochet case be-
came the most important test of international human rights law since
Nuremberg itself. Robert Jackson first propounded the idea at Nurem-
berg that crimes against humanity were so grave that they overrode any
claim of sovereign immunity. The Pinochet case before the House of
Lords in London symbolized the problem of whether Jackson’s doc-
trine stood up at the end of the twentieth century.?

But a question arose in the House of Lords that had not been con-
sidered before—whether the crimes against humanity had to occur dur-
ing wartime in order to warrant prosecution. All previous trials for that
crime were held to prosecute conduct committed during war. Chile was
not at war with any nation when Pinochet ordered the atrocities. Re-
sponding to the question, the House of Lords ruled that although
Nuremberg had concerned itself only with crimes against humanity
committed in wartime, events in the world had removed the require-
ment of a wartime connection,?' and so Pinochet was ordered to be ex-
tradited to Spain.

The ruling was a triumph for the Nuremberg legacy. Once again the
voice of Nuremberg made itself heard. No one is above the law. Govern-
ment leaders are individually accountable for the persecution of their
subjects.

The trend was clear: the term “war crimes” was no longer adequate
for violations of human rights. From then on, the term was replaced by
“crimes against humanity.” The British ruling against Pinochet was
based on three points: (1) the Nuremberg Principle that no one is above
the law; (2) genocidal crimes do not require a state of war in order to be
prosecuted; and (3) Spain had jurisdiction to prosecute Pinochet even
though his crimes occurred across the sea in Chile.

Despite the British order of extradition to Spain, Pinochet’s health
was so poor that he was returned to his native Chile instead. Back in
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Chile, he was stripped of his immunity and indicted on human rights
charges. Prosecutors there had every intention of putting him on trial
despite his age of ninety-one. However, on December 10, 2006, Pinochet
died of heart failure. Many Chileans celebrated his death with demon-
strations in the streets, but human rights supporters bemoaned the fact
that although he was one of the most villainous figures of modern
times, he was never brought to justice.

Il

The Pinochet case was a modern example of the Nuremberg precedent
that individuals—not states or governments—will be held personally
responsible for their crimes against humanity. In 1945 Robert Jackson
came to the London pre-trial conference knowing that he could not
protect people from abuse of their rights unless he could find a way to
reach those responsible through the courts. Before Nuremberg the doc-
trine of sovereign immunity had always prevailed in international law.
This doctrine meant that a head of state and his chief assistants could
not be prosecuted for crimes committed in the name of their govern-
ment. If you must blame someone, they said, blame the government, not
me. Nuremberg put an end to that idea.*?

Jackson had pressed hard for individual responsibility. That was the
only way he could get to Goering, Hess, von Ribbentrop and the rest. So
Jackson did what had never been done before: he pulled aside the cur-
tain of sovereign immunity to reach individuals for their war crimes.
The idea was revolutionary in international law—a complete break with
the past.”

Not everyone agreed with Jackson on this point. At the London Con-
ference the French delegate took an opposite view and said that individu-
als could not be held responsible for acts of state. He said, “It may be a
crime to launch a war of aggression on the part of a state that does so, but
that does not imply the commission of criminal acts by individual people
who have launched a war.”** When the British envoy insisted on individ-
ual accountability, the Frenchman replied: “We think that would be
morally and politically desirable but that is not international law.”*>

When the matter came up at trial, all judges agreed with Jackson’s
theory of individual responsibility. Whether or not precedent existed
before Nuremberg on the concept of individual responsibility, it exists
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now. If there was no precedent, Nuremberg created it for all future war
crimes trials. After Nuremberg no war crimes defendant could argue
otherwise.?®

Years later, in his memoirs Judge Biddle wrote:

Curiously enough, little attention was paid to what was perhaps the Tri-
bunal’s most important pronouncement. I refer to the finding that indi-
viduals and not merely nations should be held responsible....In
making responsibility an individual matter . . . the Tribunal rejected the
fiction of national irresponsibility.?”

This new concept of individual accountability is gaining strength in
the twenty-first century, a strongpoint in the Nuremberg legacy.
Pinochet is a recent example. When he left Chile for London, he did not
reckon with the Nuremberg precedent and the possibility that he could
be arrested and indicted outside his own country based on the fruits of
that precedent. Pinochet’s story is bound to make other former heads of
state take heed.



CHAPTER THIRTEEN

THE IMPACT ON RACIAL PREJUDICE

IN 1946, WHILE THE NUREMBERG TRIAL WAS IN FULL SWING, EXPOSING
the terrible consequences of racial prejudice in Germany, an American
lawyer named Thurgood Marshall was arguing an important case about
racial prejudice before the United States Supreme Court. In the Ameri-
can South black children could not go to school with white children.
Black people could not sit with whites on public busses or use the same
public restrooms. Even American soldiers of different race, both fighting
in the same uniform and for the same cause, were segregated. Many
Americans may not be aware that the Nuremberg trials, by producing the
deplorable evidence of the Holocaust, were an important factor in
changing for the better that disgraceful period in our history. In the case
of Morgan v. Virginia Marshall, then a lawyer for the National Associa-
tion for the Advancement of Colored People (NAACP), was asking the
court to strike down the practice of racial segregation on public busses as
unconstitutional. He told the Supreme Court that Americans had not
spilled their blood in a war against “the apostles of racism” in Germany
only to permit racism to flourish at home. Marshall won his case. The
Supreme Court voted seven to one in his favor, and segregation on public
busses was officially ended. Years later Thurgood Marshall became the
first African American to be appointed a justice of the Supreme Court.

When we were in battle in Europe we thought we were risking our
lives not only to destroy Hitler’s regime but also to put an end to the
awful racism that prevailed under the Nazis. The twisted irony of Amer-
ica’s discrimination against African Americans at home while they were
fighting abroad to protect America and stop Hitler’s racism, did not
strike home to me until a personal incident at the end of the war.
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It was the autumn of 1945. The war was over in Europe and
Japan. I was still in the service, a first lieutenant in an artillery battery
of the 71st Infantry Division, stationed in the American occupation
zone near Nuremberg. Most of the soldiers were waiting to go home. I
was also awaiting military discharge so I could start my civilian job
with the European edition of The Stars and Stripes.

Because there was little incentive for training, our division com-
mander sought other ways to keep the troops occupied. He organized
a football league among units of the division and had uniforms sent
over from the States. As no one else seemed willing to take on the job
of coach, I volunteered and was assigned to the division artillery
team. Thanks to an excellent quarterback and a big front line, we had
a good team. We won most of our games and earned the right to play
for the division championship in, of all places, Nuremberg Stadium.
The winning team would get a free trip to the French Riviera and a
week’s leave.

As we took to the field to warm up, I looked up at the stands. They
were practically empty now. Only a few GIs huddled in the bitter cold
around the benches on opposite sides. But this was no ordinary football
field. Images came into my mind of newsreels I had seen of this stadium,
showing Hitler shouting to a hundred thousand Nazis raising their arms
in the “Heil Hitler!” salute while he spouted his theories of the master
race. | felt shaken by the memory. Those gigantic Nazi rallies were one of
the reasons Jackson chose this city for the trial.

As the teams lined up for the kickoff my quarterback suddenly
called time from the field. He came running over to me on the sidelines.
It was over sixty years ago but I remember our exchange.

“What’s the matter?” I asked.

“Listen, Coach, I have to talk to you.”

“What is it?”

“I'm sorry, Coach.” He hesitated. The reserves gathered around us.
They looked as confused as I was. He looked at them and shook his head.

“Come on,” I said. “What is it?”

“I'm sorry, Coach, but I can’t play this game.”

“Why? You injured?”

“No, but—"
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He put his head down and shook his head and was silent. I could see
he was struggling to get it out. The referee came over and told me to get
on with the game. I took the quarterback’s arm and led him away from
the others so we could talk in private. “You won’t like this,” he said. “But
Ican’tdoit”

“This is crazy,” I said. “What’s troubling you?” I was already begin-
ning to feel wretched over the thought of playing this game without
him. I was not prepared to put in anyone in his place. Finally he gave me
the reason.

“There’s a guy out there on their team. A nigger. I can’t play with
niggers.” I looked out at the other players. I hadn’t noticed it initially
during the warm-ups. Despite segregation, there was indeed a black
player on the other team. “So what!” I said. I was growing angry. “What
if he is?” Then it all came out. The quarterback came from a small town
in Georgia where he had played on his high school football team. He
had fought in combat against the Nazis and distinguished himself as a
good soldier. But he was a racist through and through. His parents pro-
hibited him from playing with black people.

I pleaded with him. This was our big game, the championship game.
The black player was an American just like all of us. Any change in the
lineup would jeopardize our chance to go to the Riviera.

“I know,” he answered. “But I just can’t do it. You don’t understand
how it is in the South.” The referee came over again and blew his whistle.
He threatened to penalize us if we didn’t get started. I begged for five
more minutes. Reluctantly he allowed it.

I turned back to the young man beside me and began a speech. I had
to struggle to keep control but I was livid. What were we over here fighting
for anyway? Some of his buddies died in this war. That black player was an
American who risked his life for our country. Think of the American flag,
the American Constitution. What do they stand for? They stand for a
country that respects people of all colors and creeds. We fought this war so
people could be free from prejudice, free from being despised and abused
because of their race or religion. To refuse to play based on his own racial
prejudice was to say it all doesn’t mean anything; that Americans who died
here died for nothing. Did he want to be like Hitler and his followers and
go on hating people because of their race and the color of their skin?
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“Look up there,” I said and pointed to a platform at the top of the
stands. “That’s where Hitler stood when he made his Nazi speeches,
spouting his Nazi propaganda of racial hatred. Right here is where a
hundred thousand Nazis raised their arms and shouted ‘Heil Hitler!” If
you refuse to play in this game based on racial prejudice it would be like
saying he was right and all those Nazis were right and his spirit would be
up there smiling and cheering your decision.”

I can’t remember all I said. At times I got out of control and perhaps
too emotional. But I know it was a good speech, maybe the best speech I
ever made because I was speaking from the heart.

Gradually he began to listen earnestly. I could tell he was softening.

“If I play,” he said, “I want you to make me a promise.”

“What’s that?”

“Promise me you will never let this get out to my hometown or my
parents.”

I asked him what would happen if it did get out.

“My dad would beat me. He would beat me real bad.”

We played the game. We didn’t get to the Riviera. Our quarterback
played a good game but the black player turned out to be the star. We lost
20 to 14. Across town the Nuremberg trial, which would show the world
the terrible consequences of racial prejudice, was just getting started.

>

With the Nuremberg trial and its exposure of the Holocaust came a se-
ries of reactions against racism. President Truman took the first major
step in 1948 when he ordered the end of segregation in the armed
forces. The United Nations followed in the same year with its Universal
Declaration of Human Rights, an outgrowth of Nuremberg. The pream-
ble to the Universal Declaration began:

Whereas recognition of the inherent dignity and of the equal and in-
alienable rights of all members of the human family is the foundation
of freedom, justice and peace in the world . . .!

Almost immediately upon resuming his seat on the Supreme Court,
Robert Jackson began to show signs of how much the evidence he saw
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at the trial had impressed him. In 1949 he dissented in the case of
Brinegar v. United States* involving the search and seizure by federal
agents of property in an automobile. In his dissenting opinion Jackson
seemed to recall scenes of how Hitler’s storm troopers had invaded
Jewish homes and businesses without warrants and seized Jewish prop-
erty without cause. He warned his colleagues on the bench that “un-
controlled search and seizure is one of the first and most effective
weapons in the arsenal of every arbitrary government” and that depri-
vation of the right to be protected against such invasions is “so effective
in cowing a population, crushing the spirit of the individual and put-
ting terror in every heart.”> More than any other justice of his time
Jackson knew the danger of a government committed to persecution.*
Upon his return from Germany, he stressed to his law clerks (one of
whom was the late Chief Justice William Rehnquist) the importance of
the Tenth Amendment of the Bill of Rights, which retained police
power in the individual states rather than placing such power in the
hands of a central government. The amendment was important be-
cause it prevented the national government from crushing civil liberties
in a single stroke as Hitler had done with his ruthless decrees against
the Jews and other minority groups.® Long after Jackson was gone from
the bench, justices of the Supreme Court continued to cite Jackson’s
reference to his Nuremberg experience in the Brinegar case.® Justice
Rehnquist, recalling his days as Jackson’s law clerk, wrote that the expe-
rience as chief United States prosecutor at Nuremberg “had a profound
effect on his [Jackson’s] judicial philosophy.””

But it was not until 1954, eight years after his return from Ger-
many, that the Nuremberg experience had its greatest and most im-
portant impact on Robert Jackson and his role on the Supreme Court.
In an opinion that shook American society to its core, the Supreme
Court unanimously ruled in Brown v. Board of Education that racial
segregation in the public schools was unconstitutional.® The idea that
black children could not go to school with white children was officially
cast out.

There can be no question that Jackson’s experience at Nuremberg
was linked to that momentous decision. In a memorandum dated Febru-
ary 15, 1954, before the opinion in Brown v. Board of Education was
handed down, Jackson sketched out his thoughts on the desegregation of
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the public schools: “the awful consequences of racial prejudice revealed
by ... the Nazi regime,” Jackson wrote, had caused “a revulsion against
the kind of racial feeling” that had led to the Japanese American reloca-
tion cases during the second World War.’?

That Jackson’s vote to outlaw segregation in the schools was influ-
enced by the evidence at Nuremberg is also evident in a letter he sent to
Professor Charles Fairman of Stanford University. The letter was dated
March 13, 1950, at a time when Jackson was pondering his approach to
the constitutional question involved in the case. Jackson told Fairman
he wished to draw on the professor’s research and informed judgment
on constitutional law. Jackson said in part:

You and I have seen the terrible consequences of racial hatred in Ger-
many. We can have no sympathy with racial conceits which underlie
segregation policies. . . . I am clear that I would support the constitu-

tionality of almost any Congressional Act that prohibited segregation
0

in education. . . .!

Before Nuremberg and its exposure of the Holocaust, anti-Semitism
was also widespread in America. Nuremberg shocked the world by gath-
ering together and putting on public display the evidence of Hitler’s
atrocities against the Jews. As a consequence even many anti-Semites,
shaken by the news, did not wish to be seen as approving of or encour-
aging the horrible racial policies of the Nazis. This is not to say that the
evidence of the Holocaust crushed the forces of anti-Semitism. It did
not. Strong feelings against Jews continued to exist. But the Nuremberg
evidence did change the way non-Jews look at Jews.!! Alan Dershowitz,
a leading exponent of Jewish human rights, said:

When America joined the war against Hitler, overt anti-Semitism lost
its popular audience, and has never regained it. Blatant animosity to
Jews was discredited to a great extent among Americans by the horrors
of the Holocaust. . .. 12

Jonathan D. Sarna, professor of American Jewish History at Bran-
deis University and author of American Judaism, wrote this note to me
on the subject:
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There is no doubt whatsoever that anti-Semitism declined in the post-
war era. . .. It is hard to know how much the Nuremberg trials con-
tributed to this decline, which was obviously also furthered by other
factors. It will, nevertheless, be important to have your book remind
us that the trials, and the publicity surrounding them, played an im-
portant role in changing America for the better.!?

James Sheehan, professor of German history at Stanford University,
says there is no question that the news of the Holocaust as disclosed at
Nuremberg made anti-Semitism no longer respectable in America.'*
Ellen Ash Peters, former chief justice of the Connecticut Supreme
Court, gave this eloquent description of how the Nuremberg record has
affected racial discrimination and the protection of human rights in

America:

Nuremberg produced a graphic record of the horrors of the system-
atic torture and genocide undertaken by that regime. Widespread dis-
semination of that appalling record increased American sensitivity to
racial injustice and to other endemic infringements of civil liberties.
Pictures of southern sheriffs attacking peaceful civil rights protestors
bear an undeniable resemblance to pictures of SS troopers attacking
Jews. Whatever Justice Jackson took from his experience at Nurem-
berg, the force of these analogies, even if unspoken, became a factor
in awakening the judiciary in the 1960s to the need for enhanced pro-
tection of human rights in the United States. I am persuaded that the
legacy of Nuremberg contributed to the heightening of judicial con-
cern, under the leadership of Chief Justice Earl Warren, for the pro-
tection against intentional segregation and against abuses arising out
of coerced confessions and illegal invasions of the personal privacy of
criminal defendants.'
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CHAPTER FOURTEEN

THE IMPORTANCE OF THE RECORD

SOON ALL SURVIVORS OF THE HOLOCAUST WILL BE GONE. THEN THERE
will be no human voice to tell the authentic story of the genocide, the
tortures, the gas chambers, the concentration camps. Of course, there
will be many writings, tape recordings, pictures and films from various
sources. Hollywood director Steven Spielberg has recorded more than
52,000 Holocaust survivor testimonies for his Shoah Foundation. These
are all valuable records. But the one authentic, official record is the trial
transcript. Nuremberg exposed the nature of the Holocaust with evi-
dence carefully screened in a formalized procedure by a distinguished
international court. Witnesses were examined and cross-examined by
attorneys on both sides over months of trial. Experienced judges scruti-
nized the testimony and determined its admissibility in evidence. The
result was a record of irrefutable proof that lives on as the Nuremberg
legacy.

The legacy of the trial record shows how critical that one moment
was when Jackson persuaded the Allies at London to have a full and fair
trial. Had Jackson lost that debate, had the Allies decided to choose
summary execution, there would be no record, no legal precedent, no
Nuremberg legacy. The most important thing about Nuremberg is that
it created the record of Nazi aggression and inhumanity, and set prece-
dents that changed the world.

Consider, for example, over sixty years of peace and democracy in
Germany, the longest such period in modern times for that nation. The
Nuremberg record can be linked to that success. Certainly one can cite a
number of reasons for Germany’s postwar development, one of them
being U.S. support. But it was the record of the Nuremberg trial that
eventually opened Germany’s eyes to what the Nazis did, and thereby
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became a major factor in the country’s rapid strides to democracy.' By
awakening the German people to the past, Nuremberg influenced their
political conduct in the future.?

The first example of this influence came during the formation of the
new German Federal Republic immediately after World War II. In draft-
ing the basic law of the new government, the incoming German leaders
showed that the evidence of the Holocaust produced at Nuremberg had
a definite effect on them. The debates leading up to new law on such
subjects as capital punishment and fair trials for criminal defendants
demonstrated how much Germans wanted the kind of system of justice
that was so lacking in Hitler’s time.? In German courts after the Nurem-
berg trial one could observe an admirable sense of decency and human-
ity in even the most ordinary criminal courts. Nuremberg can take a
share of the credit for that change.*

The young men and women of Germany today know what the Holo-
caust was about and what the Nazis did. They may not be aware of the
source of their information but much of what they see and read today of
the Holocaust and the Hitler regime comes from the records gathered for
the Nuremberg trials. Today’s German youth do not try to keep the Holo-
caust out of their consciousness as so many Germans did for twenty or
more years after the war. Germans of the twenty-first century know what
happened during the Nazi era because they learn about it in school,
through television programs and various other sources. And this informa-
tion did not arise from rumor or questionable hearsay. Nor was it a fabri-
cation of the Jewish people, as suggested by some anti-Semitic factions.
Proof of the Holocaust was based on the record of solid evidence pro-
duced at the trial. Many of the German people I encountered during six
years of working in Germany as a journalist after World War II claimed
surprise when the record unfolded at Nuremberg. But whether they were
truly surprised or not, the more the Germans heard about what the Nazis
did, the more they came to renounce Nazism and seek democracy.”

Holocaust survivors treasure the Nuremberg record because it is the
best corroboration of their stories. Earlier I mentioned my friend, Lou
Dunst, who is a Holocaust survivor. At 80 years of age, Lou still travels
all over the country to tell his story. He is an effective, articulate speaker
and in constant demand from community groups of all kinds.
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Lou describes how in 1944 at the age of seventeen the Nazis took
him from his home in Czechoslovakia along with his mother, father,
brother and sister. They and many other Jews were packed into a rail-
road car that had very little ventilation. They rode in these boxcars for
several days and nights without water or food or toilet facilities. There
were men and women, elderly people, children of all ages, and mothers
holding their babies. Finally they came to a stop in Poland at a town
called Auschwitz. By this time some of the occupants had already died
or were dying from starvation or suffocation. The living were marched
to a camp. Lou noticed chimney stacks with dark smoke coming out. He
did not know until later the smoke came from the burning bodies of
those who had recently been executed in the gas chambers.

He walked at first with his mother and his family. They were
forced to run past soldiers with whips, and barking dogs bit at their
legs if they didn’t move fast enough. A Nazi officer and his military
staff stood at the entrance waiting for the Jews. Lou later learned the
officer was the infamous Dr. Josef Mengele. “Mengele never cured or
treated anyone,” Lou said. “He just figured out ways to kill Jews.” When
Lou and his mother came forward, Dr. Mengele waved his riding crop
indicating one way for Lou to go and another way for his mother—
one way meant slave labor, the other led to the gas chambers. Lou
never saw his mother again. The rest of Lou’s family were ordered in
the direction for slave labor.

After a few days of living in quarantine at Auschwitz, Lou and fellow
inmates were again marched into a railroad freight car. But this time
there were no children, no women, no older people—only men who
could work. Conditions in the freight car were as dreadful as before.
After a long trip the train stopped at Mauthausen in Austria, another
concentration camp for Jews. Lou was put to work doing slave labor at a
construction site in the village of Ebensee, a sub-camp of Mauthausen.
At Ebensee the inmates were assigned to dig a tunnel for an under-
ground factory that was to manufacture missiles for Hitler’s army. Lou
was forced to work twelve hours a day, sometimes seven days a week,
and when he came back to the camp he had to work several hours more
building the barracks. In the morning he was given a cup of a dark lig-
uid that was neither coffee nor tea, although the Nazi guards called it
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coffee. At noon work stopped for half an hour and the inmates were fed
a thin soup made from turnips and potato peelings. Back at camp in the
evening, supper consisted of a piece of bread, sometimes a bit of soup.

This was Lou’s schedule from May 1944 until his liberation by the
Americans on May 6, 1945. Some laborers died from exhaustion or star-
vation. Those who tried to escape or refused to work were shot immedi-
ately, their bodies hung up high as on a clothesline as an example to
those who did not cooperate. One day Lou and about a hundred in-
mates were taken to the door of a building at Mauthausen. They were
told to strip naked and then ordered into the building. When they were
all inside a soldier told them to wait. The soldier left and the heavy door
clanged shut. Lou knew he was in a gas chamber. He stood with the oth-
ers, expecting the gas to be turned on, waiting for it to kill them. He felt
helpless; there was no chance of resisting. Time passed in the room,
their naked bodies pressed against each other. But nothing happened.

After half an hour the German soldier opened the door and ordered
everyone out. Lou found out later that the Nazis had run out of gas that
day. He was put back to work at Ebensee but soon became too weak to
continue. He became a skeleton of himself. He saw other inmates col-
lapse from fatigue or starvation. Guards would drag the dead or dying to
a pile of bodies. There were several such mounds around the camp. The
level of starvation was so compelling that the sight of these bodies led
inmates to see them as a source of food. Word got around that the liver
was the most edible organ. Lou saw inmates dig the liver out of dead in-
mates with their fingernails and devour it to stay alive. Lou was starving
too but he could not bring himself to do this. Soon he collapsed. He too
was dragged to a pile of bodies and thrown on top. Some in the pile were
still alive, moaning, praying. Lou lost hope and didn’t care anymore
whether he lived or died. He lay back, closed his eyes and waited. Some
time passed when suddenly he heard his brother’s voice, shouting at
him: “The Americans are here! The Americans are here! We’re being lib-
erated!” Lou didn’t believe it. He didn’t have the strength to react. He re-
members an American soldier lifting him off the pile and placing him
on a stretcher.

Lou’s brother and sister managed to survive the concentration
camps but his father did not. Years later Lou made his way to San Diego
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where he became a successful businessman. He knows that much of
what he says sounds incredible, and some of his listeners are thinking to
themselves: “Where’s the proof?” He is glad there will always be a
Nuremberg trial record to verify his story.

P

Near the end of the twentieth century in the United States and certain
parts of Europe a bizarre movement arose that denied the Holocaust ever
took place. Its leaders insisted that the Holocaust never happened, or if it
did happen the reports were grossly exaggerated; that accounts of the mur-
der of six million Jews and millions of others in the Nazi concentration
camps were just myths concocted by the Jews themselves. Irrational as it
seems in the face of the evidence, the movement gained followers, who
formed chapters on both sides of the Atlantic. Once again the trial record
proved its value by refuting the claims of the Holocaust deniers.

I wanted to find out for myself what the young Germans of the
twenty-first century thought of the Holocaust and to what extent, if any,
the Nuremberg evidence was linked to the country’s remarkable postwar
period of peace and democracy. So, in 2003, after being away for over fifty
years, I went back. I had been invited to speak at the first joint conference
of German and American judges, held in the village of Wustrau, outside
Berlin. I spent many hours talking with German judges, most of them too
young to have been alive during the Nuremberg trial. While in Germany I
gave twelve lectures on the legacy of the trial, including one before the
joint conference of judges. Most audiences consisted of university stu-
dents and professors in west and east Germany. In Frankfurt I was asked
to speak on three occasions, twice at the University of Frankfurt and once
before an all-Jewish audience at B'nai B’rith headquarters. In my six-week
tour I also lectured at universities in Cologne, Mainz, Hanover, Hamburg,
Berlin, Leipzig, Halle, and Jena. In East Berlin, Leipzig, Halle and Jena,
many in the audience had grown up under Soviet Communist rule. In
Leipzig we drank and sang together at Johann Sebastian Bach’s old hang-
out, the Auerbach Keller. Their feelings about the Holocaust were mixed:
some felt shame, some not. Some felt guilty; others not. But on one point,
wherever I went, they were agreed. They knew of the Holocaust because of
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the Nuremberg record and felt it was their responsibility to ensure that
such a catastrophe will never shame their country again. On this matter I
could sense their determination.

Here is a letter from a former graduate law student at the University
of Halle. Despite his Irish name, Oisin Morris was born and raised in
Germany. We came to know each other during my stay in Halle. I in-
clude a portion of his letter here because it reflects the attitude of the
majority of students and young professors I met:

2 April 2004

Dear Judge Ehrenfreund:

If you grow up going to school in today’s Germany it won’t take long
till you are confronted with the terrible Nazi crimes in the history
class. From a very young age (something like 10 years) you begin to
learn about the atrocities. Later, the schedule will reach right back to
the end of the 1st world war to the economic crisis in the twenties to
Hitler’s coming to power, and from then on to all the steps that lead
right into the gas chambers of Auschwitz. Schoolbooks contain pic-
tures of gas chambers and piles of clothes of murdered Jews. In other
words: you cannot leave a German school without having learned
about the entire history of the 3rd Reich.

The generation of Germans that lived during the Nazi period often
denied any responsibility for the things that had happened. Questions
were brushed off with a mere “We didn’t know anything” answer. It was
only in the sixties and early seventies that the next generation would no
longer accept these excuses.

Since then the Germans have made a great effort to make sure
that history will not repeat itself. The basis for this are the facts that
came to light with the Nuremberg trials. After the trials nobody can
deny what happened during the Nazi reign.

The German criminal law makes it a criminal offence to publicly
deny, approve of or minimize the Nazi atrocities.

As far as I know since the end of the war no Nazi party has ever
won any election in Germany. They would not stand a chance.

Despite the fact that most young Germans do not see personal
guilt (in the sense of responsibility for the past) for the things that
happened long before they were born, there is a general understanding
about the fact that there is a responsibility for the future. . ..
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The heritage of the Nuremberg trial is that everybody regardless
of nation, race and religion is responsible for making sure that never
again such crimes can be committed.

Yours truly,

Oisin

Professor Florian Jessberger teaches international law at Humboldt
University in east Berlin. He is widely recognized for his work in both
German law and international criminal justice.® He writes:

3 March 2004
Dear Judge Ehrenfreund,
In principle I fully agree [with] the opinion you report as a wide-
spread one among German law students and teachers. Indeed, one of
the major merits of the Nuremberg trial and judgment (besides set-
ting the precedent for the further development of an international sys-
tem of criminal justice) was to document with [the] authority of an
impartial court and within the framework of a formalized procedure,
[the] nature and . .. extent [of] the crimes committed by Nazi Ger-
many. . . . In fact this turns out to be one major function of inter-na-
tional criminal justice as a whole. And of course, this was one major, if
not the major fundament [upon] which the democratization of post-
war (West) Germany was built. In any case, I am happy to say that it
appears as if the German government, judiciary and society today
have fully accepted the legacy of Nuremberg. . . .

Warm regards from Berlin.

Florian Jessberger

The value of the Nuremberg record in blocking the movement for
Holocaust denial asserted itself once again in 2000 when British histo-
rian David Irving sued author Dr. Deborah E. Lipstadt and her pub-
lisher Penguin Books for libel. Irving, a successful writer and lecturer on
Hitler and the Nazi regime, claimed that Lipstadt, a professor of religion
at Emory University in Atlanta, Georgia, had defamed him in her 1993
book, Denying the Holocaust: The Growing Assault on Truth and Memory.
In the book Lipstadt described Irving as the most “dangerous
spokesman for Holocaust denial” and an admirer of Hitler, and accused
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him of being the guru for the extreme right. She also wrote that he
bends the truth to fit his extremist ideas.”

The trial began on January 11, 2000, at the Royal High Court of Jus-
tice in London. At the outset Lipstadt said the only issue to be decided
was whether Irving was a liar in denying that the Holocaust occurred.
But to much of the world the issue was much broader and had far
greater consequences than simply whether one man had lied. In a larger
sense the Holocaust itself was on trial. Many will say that such a ques-
tion cannot possibly be taken seriously but the state of libel law in En-
gland forced Lipstadt to take the matter very seriously indeed. If the case
had been tried in the United States, Irving would have had to prove that
Lipstadt’s written statements about him were false. In other words, the
burden of proof would be on his shoulders. But under British law Lip-
stadt had to prove that what she said about Irving was true. Irving’s
principal claim was that there were never any gas chambers at Auschwitz
during World War II and that the structures that tourists see there were
built after the war. Lipstadt had to discredit this claim with clear-cut ev-
idence. She had to prove what most people take for granted and this
turned out to be not as easy as one might think. The stakes were tremen-
dous: if Irving won it would mean that the Auschwitz survivors would
be considered liars, and if Lipstadt won, Irving’s reputation as a histo-
rian would be irreparably damaged. Penguin Books spent over a million
pounds on lawyers’ fees and plenty more to bring expert witnesses to
London. Because of the heavy burden of proof placed on Lipstadt, the
verdict was still in doubt up to the last day.® After thirty-two court days,
Justice Charles Gray, hearing the case without a jury, handed down
judgment in favor of Lipstadt and Penguin Books on April 11, 2000.°
The British justice said the evidence was “incontrovertible” that Irving
was a Holocaust denier.'®

Lipstadt won her case by drawing largely on evidence gathered and
produced at the Nuremberg trials.'! In a letter to me, she wrote of the
importance of such evidence in proving her case against Irving. “Much
of the research on the Holocaust comes from that data,” Lipstadt said.
“We relied on data from the trials extensively.”!?

Without the Nuremberg evidence, the judgment in Irvingv. Lipstadt
may well have gone the other way. The consequences for Holocaust sur-
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vivors and families of murdered victims would have been disastrous, es-
pecially for survivors whose stories thereafter might always be suspect.
The Lipstadt decision was a defeat for those who deny the Holocaust
ever occurred, but it has not stopped their campaign. On December 11,
2006, Iran hosted a conference in Teheran of Holocaust deniers from
around the world. Organizers said it was to be a scholarly gathering. (In
a speech in 2005, Iran’s president, Mahmoud Ahmadinejad, stated that
the Holocaust was either grossly exaggerated or an outright myth, and
the conference apparently resulted from his remarks.) Some sixty-seven
visitors came from thirty countries. David Duke, a former Ku Klux Klan
leader from the United States, was among the participants.'’

From the outcome of the Lipstadt case, Holocaust survivors may
take comfort in knowing that the Nuremberg evidence will always be
available if the matter comes up in court again.
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CHAPTER FIFTEEN

HOW NUREMBERG
CHANGED MEDICAL ETHICS

THE NAZI DOCTORS’ CASES PROSECUTED AT NUREMBERG RECORD THE
worst examples in history of abuses of human beings by members of the
medical profession. But the “Medical Case” went much further than to
merely punish the guilty doctors for their gruesome crimes; the Ameri-
can judges wanted to make sure that no person would ever again be sub-
jected to such inhumanity. As a result they wisely set in motion a new
code of ethics for doctors that today governs, in its expanded form, the
practice of medicine all over America. It was called the Nuremberg Code
and consisted of ten principles, which can be summed up in four points:

1. Before doctors may perform any experiment on a human
being, the voluntary informed consent of the subject is ab-
solutely essential.

2. The experiment must be based on previous animal testing.

3. The experiment must avoid all unnecessary physical and mental
suffering and injury.

4. The experiment must be conducted by scientifically qualified
persons.'

For perhaps the first time in the history of medical practice, patients
were given rights for their protection.

Since 1947, the Nuremberg Code has served as the foundation for all
subsequent ethical codes dealing with experimentation on human beings.
The legacy of the code began to emerge early. The Medical Case ended in
July 1947 and a year later the United Nations Commission on Human
Rights used the Nuremberg Code as the foundation for its proposals.” In
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1949 the four U.N. Geneva Conventions sought to create a humanitarian
law of war for the international community. The Geneva delegates
adopted the strictures of the Nuremberg Code by protecting all military
personnel, prisoners of war and specified civilians from unlawful human
experimentation.” At around the same time the newly formed World
Medical Association, acting under the influence of the Nuremberg Code,
announced a modern restatement of the ancient Hippocratic Oath taken
by all doctors. Under the new version, doctors now vow:

I will not permit consideration of race, religion, nationality, party pol-
itics or social standing to intervene between my duty and my patient. I
will maintain the utmost respect for human life from the time of its
conception. Even under threat I will not use my knowledge contrary
to the laws of humanity.*

In 1950 the U.N. Commission on Human Rights, chaired by Eleanor
Roosevelt, relied on the Nuremberg Code as the basis for Article 7 of the
International Covenant on Civil and Political Rights, which held that “no
one shall be subjected without his free consent to medical or scientific ex-
perimentation.”® Thus, within the first ten years after the “Medical Case”
against Karl Brandt and his Nazi doctors, the Nuremberg Code had begun
to exert its influence on medical practice for the benefit of patients.

In the following years the code affected various areas of society.
Since the code did not have the authority of law, the U.S. federal gov-
ernment became involved in 1962 in regulating medical research. A
new Food and Drug Administration (FDA) law required experts exper-
imenting with drugs to inform patients that an experimental drug was
being used on them and to obtain their consent.® Federal regulations
adopted provisions of the Nuremberg Code in research involving fe-
tuses. Under these regulations no scientist was permitted to obtain con-
sent and perform fetal research unless approved experiments on
animals and non-pregnant individuals were completed first. Another
area addressed by federal regulations involved prisoners held in cus-
tody because of criminal behavior. These rules went even further than
the Nuremberg Code by specifically prohibiting risky research even
with the prisoners’ consent.”
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Up until the 1970s the requirement of informed consent applied
only to human experimentation. Then in 1972, a series of court opin-
ions changed the law of medicine dramatically.

Nuremberg’s major contribution to modern medical practice came
with the establishment of what was then a revolutionary doctrine: the
requirement of informed consent (also called informed choice) for all
medical treatment in which the doctor is going to perform an invasive
procedure. If informed consent is not obtained pursuant to regula-
tions, the patient has a right to sue for medical malpractice.® The in-
formed consent doctrine was no longer limited to experiments. This
outgrowth of the Nuremberg Code is today considered the most im-
portant of all patient rights.® The history of medical ethics and law
since Nuremberg leaves no question that the modern doctrine of in-
formed consent was born, not with the U.S. health laws or the court
opinions of the 1970s, but in 1947 when three shocked American
judges responded to the horrible experiments performed by Hitler’s
doctors. The signing of consent forms has by now become common-
place in doctors’ offices all over America. But it rarely occurs to the mil-
lions of patients that this requirement had its origin in the Nuremberg
trial of the Nazi doctors.

In 1986 three justices of the United States Supreme Court recog-
nized that the original Nuremberg principles and the Nuremberg legacy
were still very much alive. In the case of United States v. Stanley, an Army
sergeant claimed that he had unknowingly been given drugs as part of a
military experiment and sought compensation for the injuries sus-
tained. Stanley lost his case because his proof was weak, but Justice
William Brennan, joined by Justices Sandra Day O’Connor and Thur-
good Marshall, wrote in dissent:

The medical trials at Nuremberg in 1947 deeply impressed upon the
world that experimentation with unknowing human subjects is
morally and legally unacceptable. The United States Military Tribunal
established the Nuremberg Code as a standard against which to judge
German scientists who experimented with human subjects. The first
principle was . . . [that] the voluntary consent of the human subject is

absolutely essential.!®
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Today the Nuremberg principles are at the center of controversy re-
garding the interrogations of suspected terrorists held at Guantanamo
Bay, Cuba. Former interrogators report that American doctors have ad-
vised them on how to increase psychological stress on the detainees in
hopes of persuading them to provide intelligence information.!' Such
methods of coercive interrogation, if true, would raise the question of
whether doctors aided and abetted torture and thereby violated the
Nuremberg Code. A Pentagon spokesman allegedly commented that
the doctors were not covered by ethics restrictions because they were
not treating patients, but rather were acting as behavioral scientists.'?

Dr. Karl Brandt and his associates had claimed that they were not
treating patients either, but only acting as scientists engaged in research
for the Nazi cause. The Nuremberg Court found that that did not relieve
them of criminal responsibility and sent seven of the defendants to the
gallows.



CHAPTER SIXTEEN

A NEW MEANING OF JUSTICE

IN THE DECADES THAT FOLLOWED THE LAST TRIAL OF THE MAJOR
Nazi criminals, the word “Nuremberg” acquired a meaning far beyond
geography or history; it grew to represent a commitment to justice that
was gradually embraced by half the nations of the world. Nuremberg
stood for the highest standards of law and due process—innocent until
proven guilty, an attorney for every criminal defendant, a fair trial no
matter how the grave the charge. Jackson’s ideas may seem elementary
to us now since they so thoroughly pervade the American justice system.
Most of us who work in the legal system feel deeply the mandate of our
calling—to ensure the primacy of justice—even though we may not al-
ways know how it developed. It was at Nuremberg that the concept
began to gain respect and eventual acceptance.

Indeed such principles of justice as the presumption of innocence
existed in American law and English common law long before Nurem-
berg. But they often lacked full acceptance; Nuremberg put teeth into
those principles. When Jackson announced in his opening statement
that the despised Nazi leaders were to be presumed innocent he was giv-
ing that concept new meaning and expanding it to an international
level. Whether we are judges, attorneys, or spectators, consciously or un-
consciously, the lessons of Nuremberg preside over all. By the end of the
twentieth century this new meaning of justice was asserting itself in
every subsequent war crimes trial.

YUGOSLAVIA

The bloodiest conflict in Europe since World War II broke out in 1991
between the peoples of the former Yugoslavia. The Yugoslav wars arose
out of bitter ethnic and religious differences, mostly between Serbs on
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the one side, and Croats, Bosnians and Albanians on the other—but
also between Bosnians and Croats within Bosnia, and Macedonians
and Albanians within Macedonia. These wars took place between 1991
and 2001, finally ending with most of the former Yugoslavia left frag-
mented and in ruins. The fighting became so violent that the United
Nations formally judged the conflict as genocide, the first war to be so
termed since the carnage of World War II.

Slobodan Milosevic, elected president of Serbia in 1989, and later
president of Yugoslavia in 2000, was considered the primary figure re-
sponsible for the war and the atrocities in the Balkans.! But Milosevic
was not indicted immediately when the new Yugoslav tribunal was
formed in 1993 because he was the person most valuable to the United
States in its campaign for a peace agreement. Any indictment of Milose-
vic would have sabotaged any chance for agreement at the all-important
peace conference to be held in Dayton, Ohio.

In November 1995, Milosevic came to Dayton at the invitation of
the United States to meet with American negotiators and the presidents
of Croatia and Bosnia to work out a plan for peace. The Dayton Agree-
ment brought an end to the civil war in Bosnia, and Milosevic’s reputa-
tion reached a high point in the West, where he was credited with being
one of the prime movers of Balkan peace. The Clinton administration
supported Milosevic’s rule for a brief period until the late nineties,
when Milosevic’s reputation began a downslide. In 1998 he ordered a
crackdown on the ethnic Albanians in Kosovo, the southernmost
province of Serbia. For many years Kosovo had been a hotbed of ten-
sion between its huge ethnic Albanian majority and the Serbian Repub-
lic. The Albanians wanted independence from Serbia but Milosevic
took repressive measures against them by means of an “ethnic cleans-
ing” program.” This move led to his downfall and eventual arrest.
Under his command, Serbian troops forced 700,000 people, nearly half
the population of Kosovo, to flee the province. There were reports and
pictures of massacres and long lines of Kosovar refugees fleeing into Al-
bania and Macedonia. Kosovo was left in a legal vacuum and placed
under United Nations administration, though still legally a part of Ser-
bia and still seeking independence.” The key participants in the vio-
lence, including Milosevic, were subsequently charged with war crimes
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by a new court, the first war crimes tribunal since Nuremberg (the pre-
viously mentioned ICTY).

On May 25, 1993, the United Nations established the Yugoslav Tri-
bunal as a temporary ad hoc agency to operate at The Hague in the
Netherlands.? Its sole mission was to prosecute crimes of genocide and
other war crimes in the Balkans. The new court differed from Nuremberg
in that the Nuremberg Court was a military tribunal run by the four major
powers occupying Germany. In contrast to Nuremberg, which was ruled
by four Allied judges, the Yugoslav court consisted of eleven judges, none
from Yugoslavia, thereby avoiding the “victors’ justice” criticism. Three
came from Asia, two from Europe, two from Africa, two from North
America and one each from Latin America and Australia. Therefore, the
Yugoslav Tribunal, although not a permanent body, was the world’s first
truly international criminal court.” Judge Gabrielle Kirk McDonald, a for-
mer federal court judge of the United States, was elected to preside.® The
new court made a conscious effort to avoid the criticisms of the Nurem-
berg process. For example, the crime of waging aggressive war, which was
criticized as being ex post facto law, was not charged.” Despite the differ-
ences, the Yugoslav court affirmed the basic principles of Nuremberg, in-
cluding the rule of law and Jackson’s credo: the presumption of innocence
for every defendant no matter how weighty the charge. Convening of the
Yugoslav court was hailed as a momentous victory for human rights. In
May 1993, United States Ambassador Madeleine Albright made a stirring
speech before the U.N. Security Council in which she said:

There is an echo in this chamber today. The Nuremberg Principles have
been reaffirmed. We have preserved the long-neglected compact made by
the community of civilized nations forty-eight years ago in San Francisco
to create the United Nations and enforce the Nuremberg Principles.®

On May 7, 1996, a forty-year-old Bosnian Serb named Dusko Tadic
became the first defendant since Nuremberg to be tried for crimes
against humanity. Tadic had been a prison guard and he was accused of
murdering a dozen persons, beating and torturing scores of others and
raping several women, all in the name of “ethnic cleansing.” One of the
counts alleged that he ordered one of the prisoners at knife point to bite
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off the testicles of another prisoner.” The trial was a significant step in
the history of law because for the first time in half a century, a court had
a chance to redeem the international rule of law and to prove that the
Nuremberg legacy prevailed.'® Three of the eleven judges were chosen to
sit as a panel on the Tadic case. After a seven-month trial it took the
judges over five months to render their judgment. Of the thirty-four
counts charged, Tadic was found guilty of eleven. He was acquitted of all
the murder charges as well as the castration charge. “The goal of the trial
chamber,” Judge McDonald said after summarizing the 301-page deci-
sion, “was always first and foremost to provide the accused with a fair
trial to which he was entitled.”!! Unlike Nuremberg, both sides were al-
lowed to appeal. The Appeals Chamber denied Tadic’s appeal on all
grounds but reversed the trial court’s judgment of not guilty as to nine
counts including the murder charges. Tadic was sentenced to twenty
years in prison.'?

Although heavily influenced by Nuremberg, the Yugoslav Tribunal
represented an advance on its predecessor. In addition to points already
noted, the Tadic trial clearly showed four major changes in procedure: (1)
no death penalty; (2) no trials in absentia; (3) better treatment of defense
counsel with regard to discovery of evidence; and (4) the right of appeal.'?

Tadic’s case was important for reviving the Nuremberg legacy and
setting the tone for all succeeding trials for crimes against humanity—
but the main event was still to come. At the time of the Tadic trial in
1996, Slobodan Milosevic was still a free man, still playing his role as
peacemaker. In 1997 he was elected president of Yugoslavia and in 1999,
during the Kosovo war, the Yugoslav Tribunal indicted him for crimes
against humanity in Kosovo. His defeat in the presidential elections of
October 2000 was followed by new charges of war crimes in Croatia and
Bosnia, and genocide in Bosnia. But Milosevic was still not arrested. Fi-
nally, on April 1, 2001, he was taken into custody by the Serb govern-
ment and two months later turned over to The Hague for prosecution.
Milosevic’s case was the twenty-second to be heard by the tribunal but
because of his notoriety it was the first to receive worldwide publicity.'*

The trial began on February 12, 2002, with Milosevic insisting on
representing himself and refusing to recognize the legality of the court.
He was actually the first head of state in history to face criminal charges
before an international court' because Hitler had been missing from the
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dock at Nuremberg and Emperor Hirohito had been absent from the list
of defendants at Tokyo.

During the first two years of the trial, the prosecution detailed the
story of the Yugoslav wars in Kosovo, Croatia and Bosnia. The case was
in its fourth year when Milosevic died in his cell on March 11, 2006. He
owed it to Nuremberg that before his death he had the chance to defend
himself in a court of law. The judges were criticized for the trial’s many
delays but much of the delay was due to Milosevic’s poor health and his
wrangling over procedure.

Carla Del Ponte, a Swiss lawyer who had made a name for herself by
prosecuting the Mob in Europe, was the chief prosecutor of the Yugoslav
Tribunal during the Milosevic case. Her goal was to prove that Milosevic
was the prime mover behind the Yugoslav debacle, and to reaffirm the
Nuremberg principle that even the highest government official can be
held accountable for his crimes. Milosevic’s demise left her cheated of
victory. “The death of Milosevic,” Del Ponte said, “represents for me a
total defeat.”1®

Despite the setback of Milosevic’s death, Del Ponte has shown she is
not totally defeated. At this writing in early 2007, the Yugoslav prosecu-
tors are busier than ever and trials of other defendants proceed in full
force. Investigators continue to hunt for suspects still at large, including
two top Bosnian Serbs, General Ratko Mladic and Radovan Karadzic,
believed to be in hiding in Serbia, and Croatian general Ante Gotorina.'”

Although the Milosevic case never reached a verdict, it provided im-
portant evidence for a recent landmark decision by the International
Court of Justice (ICJ). Also known as the World Court, the ICJ is not to
be confused with the International Criminal Court (ICC) which, as its
name implies, deals with crime on a global basis, particularly crimes
against humanity. The World Court tries civil cases, specializing in set-
tling legal disputes between nations. Both courts are based at The Hague.

In 1993 Bosnia sued Serbia in the World Court for committing
genocide in the Bosnian conflict. Bosnia charged that Serbian militias
had slaughtered more than 7,000 Muslim men and boys at Srebrenica.
In February 2007, the World Court, using the evidence in the Milosevic
case, ruled that genocide did occur and that while the Serbian govern-
ment did not directly order the killings, it could have and should have
stopped them. No damages were due. The court also ordered Serbia to
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turn over for prosecution Ratko Mladic, the Bosnian Serb general who
allegedly directed the Srebrenica genocide.'®

RWANDA

First in line after the opening of the Yugoslav court was the Interna-
tional Criminal Tribunal for Rwanda (ICTR), also established by the
United Nations. In 1994 ethnic militias massacred 800,000 Rwandans in
just a hundred days while the world looked on and the U.N. Security
Council wasted time debating whether genocide was taking place.

The tiny nation of Rwanda resides in the heart of Africa, sand-
wiched between two much larger countries, Tanzania to the east and the
Democratic Republic of the Congo (formerly Zaire) to the west. The
largest body of water inside the African continent, Lake Victoria, lies
nearby to the northeast. Probably few Americans had ever heard of
Rwanda until genocide erupted there in 1994 in a conflict between the
Hutu and Tutsi tribes. The population of Rwanda was composed prima-
rily of these two groups, the Hutu making up 85 percent and the Tutsi
14 percent.” The violence resulted in the large-scale killing of members
of the Tutsi group by members of the Hutu tribe. The world did noth-
ing. Indecision paralyzed the United Nations. Rwanda’s prime minister-
designate pleaded with the United Nations for a court to bring the
offenders to justice. He asked the Security Council, “Is it because we’re
Africans that a court has not been set up?”?° The grisly massacre, much
of it accomplished with machetes, was depicted in the film Hotel
Rwanda, which criticized the United States and the United Nations for
initially turning their backs on the helpless Rwandans. “The genocide of
the Tutsis and the moderate Hutus,” said The New York Times, “was
probably the fastest and most personally brutal in history”*' In 1998
President Clinton went to Rwanda to apologize:

We did not act quickly enough, after the killing began. . . . We did not
immediately call these crimes by their rightful name: genocide. Never
again must we be shy in the face of the evidence.?

On November 8, 1994, the U.N. Security Council adopted Resolu-
tion 955 providing for the establishment of the ICTR. So for the second
time since the Nuremberg and Tokyo trials, the Nuremberg precedent of
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holding accountable those responsible for crimes against humanity was
about to bear fruit. The new Rwanda court had the assignment of pros-
ecuting persons responsible for genocide and other serious violations of
international humanitarian law committed in Rwanda between January 1,
1994, and December 31, 1994. Genocide, which had not been defined at
Nuremberg, was defined in the Rwanda statute as any one of a number
of acts committed “with the intent to destroy, in whole or in part, a na-
tional, ethnical, racial or religious group.”* In addition, the court was
responsible for overseeing the prosecution of Rwandan citizens charged
with similar crimes in neighboring states. Although the Rwanda tribu-
nal was greatly influenced by both the Nuremberg and Yugoslavia tri-
bunals, the internal factual situation raised new issues. First of all, the
Rwanda court, unlike the others, was created at the request of the gov-
ernment where the crimes had occurred. Second and more important,
the Rwandan situation involved an atrocity within the nation’s borders.
Rwanda was not at war with anyone. This scenario raised for the first
time the important question of whether the international community
had a right to enter an internal conflict. In the case of Nuremberg it is
highly unlikely that the Allies would have prosecuted the Nazi leaders
for crimes against humanity if the atrocities had occurred within Ger-
many’s borders, unrelated to a war with other nations. Nothing in inter-
national law at the time forbade a state from murdering its own citizens.
By 1994 a global community had come into being and the world had
grown more sensitive to atrocity anywhere. Although Rwanda was not at
war, the United Nations decided it could not simply stand by and let the
slaughter go unheeded. Thus the Rwanda tribunal was born. Because of
the poor conditions in Rwanda resulting from the conflict, the new court
was set up in the city of Arusha in the neighboring country of Tanzania.
The United Nations decided to link the Rwanda court in Arusha
with the Yugoslavia court at The Hague. This was done despite the vast
distance between the two courts in the interest of promoting consistency
in the law as well as reducing cost. As a result the two courts shared the
same appeals chamber at The Hague and the same chief prosecutor.
Rwanda relied heavily on the Nuremberg and Yugoslavia models.
The statute of the Rwanda tribunal is in most respects the same as that
of the ICTY but with a few differences. The tribunal has jurisdiction to
try persons for genocide and other crimes against humanity committed
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at any time, in peace or war. For the first time individuals were held re-
sponsible for acts committed in internal armed conflict, a significant
step in the progression of international law.**

The Rwanda statute stipulated that all hearings shall be open to the
public and that the fair trial rights of the accused, including the pre-
sumption of innocence, the right to counsel, the right to remain silent
and the right to a speedy trial, shall be protected.

Rwanda also followed Nuremberg precedent by focusing on the
people at the top, the principals who planned and organized the atroci-
ties, such as senior leaders of government, the military and the various
militias. Rwandan officials have estimated that as many as 20,000 to
30,000 potential defendants could be tried for genocide and war crimes.
The core group of defendants consisted of about 100 to 300 persons.

The Rwanda statute, like its Yugoslavia counterpart, was careful to
avoid the criticisms of Nuremberg with regard to victors’ justice, the
death penalty and the right to appeal. The elected Rwanda court judges
did not come from any nation or ethnic group involved in the alleged
crimes. They came from Sweden, Bangladesh, Russia and Senegal. The
death penalty was prohibited as with all U.N.-sanctioned tribunals and
the right to appeal was granted.

In September 1998 the Rwanda court sentenced former Rwandan
Prime Minister Jean Kambanda to life in prison for genocide. Kam-
banda’s conviction followed the Nuremberg precedent that the highest
authorities are accountable as individuals. Kambanda was the first head
of government to be convicted of genocide. In the twenty-first century,
the Rwanda trials continue to function. In April 2005 the Rwanda tribu-
nal found beyond any reasonable doubt that Mika Muhimana, a former
government official in western Rwanda, shot mostly Tutsi victims, raped
several Tutsi women and encouraged other men to rape in the town of
Gishyita. The tribunal sitting in Arusha, Tanzania, sentenced the defen-
dant to life in prison, the maximum sentence.?

In the same year the Rwanda tribunal convicted a retired Rwandan
army officer, Lt. Col. Aloys Simba, for supplying guns and grenades that
killed thousands of innocent people. The court sentenced Simba to
twenty-five years in prison.?® The same tribunal sentenced a former di-
rector of a Rwandan radio station to six years in prison for encouraging
the killing of Tutsis through his broadcasts.?”
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At this writing the Rwanda tribunal is still going strong. In 2006
Paul Bisengimsna, the mayor of Gikoro, a city near the capital of Kigali,
was sentenced to fifteen years in prison for his part in the slaughter of
1,000 ethnic Tutsis who had sought safety in a church.?® On December
14, 2006, a Rwandan businessman, Joseph Nzabrinda, pleaded guilty to
murder as a crime against humanity. Church officials were not immune
from prosecution. On December 13, 2006, the Rwanda tribunal con-
victed a Roman Catholic priest for committing genocide during the
mass killings of Tutsis.?

As in the Yugoslavia tribunal, all Rwanda convictions are being
handed out under the aegis of the Nuremberg invention—crimes
against humanity. The Rwanda tribunal is rushing to meet a deadline.
Under the tribunal’s mandate, all cases must be completed by the end of
2008. Appeals may continue until 2010. Interviewed in October, 2005,
the president of the tribunal, Erik Mose of Norway, said that the court
was operating on schedule and so long as it has sufficient resources the
deadline will be met. In 2008 the court will start to close down.*

SIERRA LEONE

Sierra Leone, like Rwanda, is one of the smallest independent countries
in Africa. It lies on the Atlantic coast of West Africa, bordered by Guinea
on the north and east and Liberia to the southwest. Between 1991 and
2000 a brutal civil war ravaged Sierra Leone, basically over control of
one of the country’s richest resources, diamonds. The conflict left up to
50,000 persons killed and 500,000 injured or otherwise victimized.?!
Rebels terrorized the civilians with egregious practices of mass killing,
amputation of various parts of the body, sexual slavery, abduction of
thousands of children and adults and setting fire to large city dwellings
and villages.*?

In September 2002 the United Nations and the government of
Sierra Leone jointly established a new international tribunal known as
the “Special Court for Sierra Leone.”?* All the Nuremberg precedents of
fair trial, including the presumption of innocence, were in place. The
United States spent $22 million to create the court with the hope of
chipping away at West Africa’s custom of allowing its worst warlords to
escape prosecution.*
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On June 3, 2004, the new court opened in Freetown, Sierra Leone,
with a promise from its chief prosecutor, American David Crane, that he
would destroy what he called “the beast of impunity.”*>> Missing from
the defendants’ dock was the leading suspect, Charles G. Taylor, the ex-
iled former president of Liberia and the man accused of starting the civil
war in Sierra Leone.’® The new tribunal had indicted Taylor for crimes
against humanity but at the time of trial he had been given asylum in
Nigeria and was not available.

The tribunals for the former Yugoslavia and Rwanda were composed
of judges and prosecutors from neutral countries who were appointed by
the United Nations. The Special Court for Sierra Leone, however, em-
barked on an innovation called an “internationalized” or “hybrid” court
because it is jointly administered by the United Nations and Sierra Leone
and includes both Sierra Leonan and international judges. The court has
jurisdiction over serious violations of international humanitarian law
and certain Sierra Leonan criminal laws. The hybrid special court gives a
dominant role to experienced judges and prosecutors but at the same
time allows for involvement of local lawyers. Hopefully the system will
educate the Sierra Leone lawyers and inspire their participation in war
crimes trials.>” Jurisdiction is limited to crimes committed since Novem-
ber 30, 1996. The international community is intently watching to see if
this new concept of mixing national and foreign judges will succeed.

The first defendants were three men who led the pro-government
militia accused of the indiscriminate killing of civilians and amputa-
tions of body parts including hands, arms, legs and lips.*®

In March 2005 prosecutors for the Sierra Leone court opened their
war crimes trial against members of a military junta that killed and
maimed thousands of persons in the country’s civil war. The defen-
dants, Alex Tamba Brima, Brima Bazzy Kamara and Santigie Borbor
Kanu were top officials of the Armed Forces Ruling Council that took
over the country in 1997. The council joined another rebel group, the
Revolutionary United Front, which was notorious for hacking off limbs.
As of March 2005 two other groups of defendants were on trial before
the Sierra Leone tribunal. One group was comprised of rebel command-
ers, the other of a government-allied militia.*

On March 29, 2006, the warlord Charles Taylor was finally captured
in Nigeria where he had been living in exile. A customs official recog-
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nized Taylor at the border as he tried to escape into Cameroon. He was
brought to Sierra Leone under extraordinary security to be arraigned
before the U.N.-backed Special Court on eleven counts of crimes
against humanity and then jailed to await trial. Desmond de Silva, the
prosecutor for the Sierra Leone court, said Taylor’s indictment “sends
out the clear message that no matter how rich or powerful or feared
people may be, the law is above them.”*® The statement sounded like the
ghosts of Nuremberg having their say.

But Charles Taylor will not be going on trial in Sierra Leone after all.
The Sierra Leone government requested that he be tried outside the coun-
try because his supporters were likely to cause more violence during the
trial and destabilize the region once again. So, for security reasons, Taylor
was flown to The Hague to be tried in the Netherlands at a specially cre-
ated outpost of the Special Court for Sierra Leone.*! The Netherlands
agreed to host the trial on condition that another country imprison him if
he is convicted, and Britain has given its pledge to provide the detention
facilities. The court will use the new courtroom facilities of the Interna-
tional Criminal Court but it will still be the Sierra Leone Court. If con-
victed, Taylor faces life imprisonment but not the death penalty because
the United Nations will not sponsor any trial in which capital punishment
might be imposed. The trial should take about a year.

The San Diego Union-Tribune commented:

It is still too early to tell if other African leaders will be brought to trial
for past sins, but there are hopeful signs. . . . Africa is a continent with
many problems, and many of them will not be solved as long as cor-
rupt leaders rule and ruin nations. At least some of these are begin-
ning to meet justice.*?

On June 4, 2007, the first day of his war crimes trial, Taylor refused
to appear in court and fired his lawyer. But as his lawyer left the court-
room, the judges ordered the trial to go on.

EAST TIMOR

The attempt by the United Nations to bring the violators of human
rights in East Timor (officially the Democratic Republic of Timor-
Leste) to justice is a story of frustration and disappointment. So far the
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influence of the Nuremberg legacy has not been strong enough to over-
come the opposition.

In 1999 East Timor was a territory of Indonesia, part of the island
of Timor, which is one of the southernmost islands of Indonesia and
located north of Australia. For roughly 450 years East Timor was a
Portuguese colony, which eventually had a population of about
800,000. In the latter part of the twentieth century, after the Por-
tuguese left East Timor, Indonesia invaded the country and occupied it
for the next twenty-four years against stiff resistance from the East
Timorese. On August 30, 1999, East Timor voted for independence
from Indonesia, and it was in the midst of this voting process that the
trouble began. Indonesian security forces and local militia groups
opened a campaign of violence and intimidation against those who fa-
vored independence. An estimated 1,400 persons were killed and an-
other 250,000 were forced into exile after the vote.*> The human rights
violations were so bad that a peacekeeping force of U.N. troops com-
prised mostly of Australian soldiers landed in East Timor to halt the
slaughter and forced the aggressors to flee.** East Timor is far from the
ken of most Americans but it is a place of importance in the story of
international justice because the events there marked what Kofi
Annan, former Secretary-General of the United Nations, called a “de-
veloping international norm in favor of intervention to protect civil-
ians from wholesale slaughter”*> The idea that foreign nations could
intervene in another nation’s affairs to prevent crimes against human-
ity became another part of the Nuremberg legacy.

On October 25, 1999, the U.N. Security Council created the
United Nations Transitional Administration in East Timor (UN-
TAET), an entity that would administer East Timor for the next sev-
eral years. At this point the United Nations could have established an
international criminal tribunal similar to those set up for Rwanda
and the former Yugoslavia, but the decision to do so was put off. In
early November 1999 the United Nations Commission for Human
Rights investigated the scene in East Timor, concluded that the vio-
lence was committed by the Indonesian military and police and rec-
ommended creation of an international criminal tribunal.*® The
delay continued. Other investigations followed. The United Nations’
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International Commission of Inquiry looked into the matter and it
too advocated creation of an international human rights tribunal. An
Indonesian human rights body, the Commission for Human Rights
Violations in East Timor, also conducted an investigation with the
same result.*’

Herbert Bowman, former international prosecutor for the United
Nations Mission to East Timor, writes:

The findings and recommendations of all these investigative bodies
were clear enough: The Indonesian military and government were re-
sponsible for the violence. Indonesia could not be trusted to bring those
accountable to justice. A domestic East Timorese tribunal would not
suffice. An international tribunal was the only reasonable solution.*®

But the United Nations did not accept the recommendations. Secretary-
General Kofi Annan said the United Nations would pursue other av-
enues to ensure justice would be done in East Timor. The main reason
for the rejection, Bowman says, was the United Nations’ desire to avoid
confrontation with Indonesia, which opposed the idea of an interna-
tional tribunal—for that matter, any tribunal.*’ This was one case where
Nuremberg precedent lacked the strength to prevail.

So the United Nations decided to prosecute crimes against human-
ity in East Timor in another way. Two Special Panels for Serious Crimes
were created to operate in the Dili District Court, Dili being the nation’s
capital, and in the Dili Court of Appeals. A Serious Crimes Investigation
Unit (SCIU) was also established to direct prosecution of serious
crimes. The procedural rules for this new system showed that the United
Nations’ rejection of an international tribunal was not a total defeat for
the Nuremberg legacy. The East Timor court adopted the basic elements
of due process that Jackson declared at London and Nuremberg, includ-
ing the presumption of innocence.”® Each panel would have two inter-
national judges and one East Timorese judge, thereby becoming a
“hybrid” system.

Although the court mixed international and domestic law as well as
international and domestic judges, it could not be considered a truly in-
ternational tribunal in the sense of the ones set up for Yugoslavia and
Rwanda. That is because the East Timor Special Panels were created not
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by a resolution of the U.N. Security Council, but by a treaty between the
U.N. Secretary-General and the government of East Timor. This is an
important difference. It meant that member states of the United Nations
were not required to fund the court as they would be if the court had
been created by a Security Council vote. A genuine international tribu-
nal operates completely independently of any national or domestic law.
This was not so in the case of East Timor. As a consequence the East
Timor tribunal never had the resources it needed to function ade-
quately. The defense was undermanned and underfunded. The defense
team had no translators, no investigators and no budget for witness ex-
penses.”® Under the treaty with the U.N. Secretary-General the East
Timor Special Panels were designed to operate as part of the country’s
newly established domestic justice system. A genuine international tri-
bunal, on the other hand, operates outside the strictures of the domestic
court system. In sum, the East Timor tribunal lacked the power to have
the high-level Indonesian defendants extradited for trial; the Indonesian
government refused to cooperate; and only lower-level defendants were
ever prosecuted, and they got off lightly. The East Timor court is not to
blame. The judges tried valiantly to make the system work but they
never had the tools to do so. The process made a mockery of Nurem-
berg’s promise that no one is above the law and that high officials will be
held personally accountable.

Meanwhile, Indonesia set up its own ad hoc human rights tribunal
to try those responsible for the devastation in 1999. Human rights
supporters dismissed the court as a facade designed to ease interna-
tional pressure for a U.N.-sponsored tribunal.’* The Indonesian tribu-
nal was characterized by the failure of the prosecution to press its case
against the accused, and the shocking efforts by the military to intimi-
date the judges. Of the eighteen defendants tried, twelve were acquit-
ted, and of the six convicted only one received more than the
minimum sentence. All remained free on appeal. No one was placed in
custody. Human rights organizations called the Indonesia trials a
“sham.”>® In 2002 another obstacle to successful prosecution took
place. The two countries, East Timor and Indonesia, signed an agree-
ment to create a new Commission of Truth and Friendship. East
Timor’s foreign minister, José Ramos-Horta, said the agreement would
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resolve all the events of 1999.°* Seth Mydans, New York Times corre-
spondent in East Timor, wrote:

After ducking and dodging for more than five years, it appears that the
Indonesian officers responsible for the devastation of East Timor in
1999 have reached safe ground and will avoid prosecution under a
new agreement signed by leaders of both countries.>

The agreement provides immunity from prosecution for the main sus-
pects. Critics complained that the two nations were putting their na-
tional interests ahead of universal principles of justice.’® The agreement
to let the major offenders off sparked new controversy in international
justice circles.

In February 2005 hope for some semblance of justice in East Timor
stood at a crossroads. The United Nations formally declared its intent to
investigate the failure to prosecute those accused of crimes against hu-
manity. In the preceding November the United States Ambassador to
the United Nations, John Danforth, had called upon the Security Coun-
cil to see that those responsible for the East Timor bloodshed would be
prosecuted.”” On the other hand, both Timorese and Indonesian leaders
were agreed that all charges should be dropped. On February 18, 2005,
U.N. Secretary-General Kofi Annan announced that he was appointing a
commission of experts to study why the U.Ns 1999 resolution to try the
perpetrators of violence in East Timor had failed.>® Then, on May 20,
2005, the U.N.-sponsored Special Panels for Serious Crimes in East
Timor closed down. The East Timor courts had tried less than one quar-
ter of those indicted for human rights violations. Those who bore the
primary responsibility for the East Timor violence have yet to see the in-
side of a courtroom.”

As of this writing no court has been set up to replace the East Timor
panels. There is an urgent need for the creation of an international tri-
bunal in East Timor to carry on the Nuremberg legacy. Perhaps the U.N.
investigation will lead to such a tribunal after all. But the spirit is weak.
“Observers in Dili,” writes Jill Jolliffe of The Asia Times,

believe that it will be difficult for the UN to revive prosecutions with
so little enthusiasm being expressed by Timorese leaders. Judging by
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the UN’s factual errors in describing Timor’s history, it doesn’t care
much either.®

Whatever happens, the East Timor attempt to do justice so far has
been pitiful. The Nuremberg precedent that no one is above the law has
been ignored—the big fish got away.®!

I

Other international trials of government officials who abuse their sub-
jects are waiting in the wings. Every one of the trials speaks for the
Nuremberg legacy. In Cambodia, Congo and Darfur, plans were under-
way in 2007 for trials alleging crimes against humanity.

CAMBODIA

The worst atrocities since the Holocaust occurred in the 1970s on the
killing fields of Cambodia, a nation in Southeast Asia on the Gulf of Thai-
land, once part of French Indo-China. Two million lives were sacrificed to
the horrible schemes of the despot Pol Pot and other key figures of the
communist Khmer Rouge government. Another million died from star-
vation and disease. For over a quarter of a century afterwards the leaders
continued to live comfortably in their own country, safe from arrest or
prosecution.®* In 1998 Pol Pot died. For years the United Nations tried to
persuade Hun Sen, the new prime minister, to put those Khmer leaders
who could still be found on trial for their atrocities. Hun Sen resisted. The
men to be tried were his former comrades and he was a former Khmer
commander himself. He is alleged to have said, “We must dig a hole and
bury the past.”®® The United Nations wanted a “hybrid” court of local and
international judges similar to the one chosen for Sierra Leone. But Hun
Sen did not want independent international judges. For a time the United
Nations gave up. Any chance of capturing the Khmer leaders living in
Cambodia and bringing them to trial in another country was slim unless
Cambodia cooperated, and Cambodia would not cooperate.

Finally, thirty years after the world first learned of the killings by the
Khmer Rouge, the United Nations and the Cambodian government
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agreed to set up a joint national and international court to try the re-
sponsible individuals who were still alive. In July 2005 the new interna-
tional tribunal, called the Extraordinary Chambers in the Courts of
Cambodia (ECCC), was sworn in with seventeen Cambodian judges,
thirteen from other countries and a budget of $56.3 million.**

Although Pol Pot is dead, several of his subordinates remain as pos-
sible defendants. One prominent Khmer Rouge leader, Ta Mok, who
was charged with crimes against humanity by the new Cambodia tribu-
nal, died in prison on July 21, 2006, at the age of eighty. Mok faced trial
for his part in the deaths of 1.7 million Cambodians from 1975 to
1979.9 Other defendants are living freely among survivors of one of
the great atrocities of the last century. The trials are not expected to
start until 2007 or possibly 2008 because there will be a year of investi-
gation first. The plan is for a three-stage time frame: a year for investi-
gations, a year for trial and a year for appeal. The authorities are
heeding the lessons of Nuremberg: Jackson showed that the best course
is to start prosecutions at the top level with only a small pool of senior
figures facing trial. The Cambodia tribunal will follow that path. How-
ever, Jackson made the mistake of also trying to convict the hundreds
of thousands of Nazis who were involved in Hitler’s infamous policies.
That attempt collapsed. The Cambodia court will not make the same
mistake, and will not try to indict the thousands who helped Pol Pot
carry out his inhuman devastation.®

The new law provides for a panel of Cambodian and foreign prose-
cutors and judges with Cambodians in the majority. Such Nuremberg
rights as the presumption of innocence, free counsel to defendants who
cannot afford it, and public trial are included; the position or rank of
any suspect shall not relieve such person of criminal responsibility or
mitigate punishment, and the fact that a suspect acted pursuant to a
government order shall not relieve the suspect of criminal responsibil-
ity. The law also states that trials shall be fair and expeditious.®” A large
building on the outskirts of Phnom Phen will be refurbished as the
courthouse. The building is part of a military headquarters, not far from
a killing field where thousands of bodies were buried.

Despite the promise of justice contained in the new law, the Cam-
bodian justice system is considered to be inept, corrupt and subject to
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political pressure. Human rights groups complain that Hun Sen has
been given too much power.®

If the Cambodia tribunal ever gets rolling, there will be no shortage
of evidence for trials of Khmer Rouge defendants. The U.S. Congress
has seen to that. In 1994 Congress established the Cambodian Genocide
Program at Yale University. Congress gave Yale the assignment of mak-
ing a systematic catalogue of cases arising from charges of genocide or
crimes against humanity in Cambodia. At the same time Congress di-
rected the president to pursue a trial for the leaders of the Khmer
Rouge.

Throughout Cambodia tens of thousands of skulls remain available
as forensic evidence if the time ever comes for their use as exhibits in
court. Some are crammed into little shrines; some buried in pots or
piled in temples or simply left out in the countryside. Many other skulls
have been broken or disintegrated, some eaten by cows.®’

The Cambodia trials face major problems. Many of the defendants
are old and in bad health, and not even yet in custody. If the trials are
delayed, these defendants could die before ever being brought to court,
as Pol Pot did, or die in the course of the trial, like Slobodan Milosevic.
There is also a shortage of funds. Cambodia is a poor country where
most people live on less than a dollar a day. The government may not
be able to pay its share of the $56.3 million budget. Japan has pledged
half the court’s budget. Ten million dollars will come from Britain,
France and Australia. As of June 2006, the United States had not con-
tributed a dime to the tribunal fund because of the Consolidated Ap-
propriations Act of 2005, which prohibits funding to countries that do
not meet criteria concerning human rights and other democratic prin-
ciples. The Bush administration is a longtime opponent of Cambodia’s
elected leader, Hun Sen, but the fact that the court will follow Nurem-
berg principles of due process may convince the U.S. administration to
contribute.”®

On July 10, 2006, more than twenty-seven years after the mass
killings in Cambodia, formal proceedings began against the remaining
leaders of the brutal Khmer Rouge regime. The prosecutor’s office offi-
cially opened its investigation. On July 17, 2006, the first shipment of
383,149 pages of evidence arrived in Cambodia.”!
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In the same month seventeen Cambodians and twelve foreigners
took office as judges and prosecutors selected for the trial. In January
2007 a dispute arose between the Cambodian judges and the foreign
judges over procedure. Officials say the dispute is so serious that if
they cannot agree, the foreigners may walk out. The central issue is
over the independence of the judiciary and the Cambodian govern-
ment’s alleged attempt to manipulate the trial.”?

The problems of prosecution are serious but they do not doom the
Cambodia tribunal. Every war crimes trial from Nuremberg to the pres-
ent has had serious flaws but each one has advanced the cause of inter-
national justice.
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CHAPTER SEVENTEEN

THE INTERNATIONAL CRIMINAL COURT:
NUREMBERG OFFSPRING

NUREMBERG WAS A TEMPORARY AD HOC COURT CREATED SPECIFI-
cally to try the major Nazi war criminals and no one else. In 1949 the
court closed down operations and all personnel involved went home.
But Jackson envisioned something more: he dreamed of a permanent
court that would stand ready to bring criminal heads of state to justice.
He saw the Nuremberg trials as a forerunner to an international court
that did not need to be set up on an ad hoc basis every time a high gov-
ernment official was accused of committing war crimes or crimes
against humanity. Jackson hoped that the existence of such a court on a
permanent basis would deter war and atrocities, and would stand as a
constant reminder to potential war criminals that they could face seri-
ous consequences for their crimes.

In the next half century practically nothing happened to fulfill Jack-
son’s lofty hopes. In the aftermath of World War II several countries
brought former Nazis to trial under their own laws and in their own
courts, but that was all.

On July 17, 1998, at a conference in Rome with 120 countries voting
in favor, the statute of the International Criminal Court was adopted,
often referred to as the Rome Statute. With its courthouse located at The
Hague in the Netherlands, the ICC would become the world’s first-ever
independent permanent court, set up to punish individuals primarily for
crimes against humanity, a major advancement of the Nuremberg legacy.
Seven states voted against the treaty, including Iraq, Israel, Libya, China
and the United States. But two years later President Clinton signed the
treaty, a necessary step before sending it on to the Senate for ratification.
In 2002, after President Bush took office, there came another reversal of
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America’s position on the Rome Statute. President Bush let it be known
that the administration was opposed to the new court and thereupon
withdrew Clinton’s signature.! Since then the administration has not
only opposed the ICC but has actively tried to block its progress, a defi-
nite threat to the Nuremberg legacy (discussed in a later chapter).

There can be no question that Nuremberg’s precedents substantially
influenced the International Criminal Court. When the ICC opened in
March, 2003, Jackson’s principles of fair trial were written into the statute.

Henry T. King, Jr., a prosecuting attorney at Nuremberg and later
professor at Case Western Reserve School of Law, was present for the
swearing-in ceremony of the judges of the ICC in 2003. He wrote:

Today we are seeing the birth of a new international institution that
will deal with problems that have plagued mankind since the begin-
ning of recorded history. The institution is the International Criminal
Court (“ICC”) whose birth may be recorded as March 11, 2003, when
the judges for the new court were sworn in. . . . As I watched the cere-
mony unfold I thought of the man who started it all: Robert Jackson.?

Jackson’s conception of war crimes and crimes against humanity,
King said, were the “progenitors” of the crimes set forth in the ICC
Statute.” First of all the Rome Statute adopted the elements of due
process with the presumption of innocence that Jackson persuaded the
Allies to accept at London and Nuremberg almost sixty years earlier.
Nuremberg established the principle that government leaders are not
immune from prosecution, and the ICC followed suit.*

As pointed out, Nuremberg was the first court ever to prosecute
crimes against humanity. The ICC statute followed the same concept
but added to the categories of crimes against humanity such acts as tor-
ture, enforced disappearance of persons and apartheid (an official
policy of racial segregation).” Under the ICC statute, there are three
ways a case may be brought before the court. The first is through invita-
tion by a country where the government is unable to control the vio-
lence itself and lacks the facilities to bring the perpetrators to trial; the
second is for a prosecutor of the ICC to initiate an investigation; and
the third is referral by the U.N. Security Council. In every case the ICC
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will not proceed if a country is conducting its own investigation or
prosecution unless the ICC finds that the national government’s prose-
cution is inadequate to do justice.®

The ICC has jurisdiction over all crimes committed by the nation-
als of those governments that have ratified the treaty, and also of all
crimes committed in the territories of governments that have ratified.
In other words, although the United States has not ratified the treaty, if
an American citizen commits a crime in any country that has ratified,
the American would be subject to prosecution. Also, the court can try
any individual responsible for crimes under its jurisdiction regardless
of the person’s civilian or military status, and no matter how high his
or her position.”

The ICC does not intend to replace national courts. Under the
Rome Treaty, domestic judicial systems are still the first choice for
prosecution. The ICC will become involved only if the domestic
courts are unwilling or unable to try the suspected criminals them-
selves. That could happen because of violence, lack of resources or
simply a lack of political will. In any case the ICC intends to provide
guidance, if requested, from any domestic court that wishes to handle
the case itself.?

The Hague is a medium-sized Dutch city built along canals, pros-
perous and fairly quiet, with a good share of art galleries and museums.
For many years The Hague hosted the International Court of Justice
(also called the World Court), an agency of the United Nations that
rules on international civil matters. With the ICC in business, The
Hague is gradually heating up and the town may undergo a change due
to all the new court activity.

The ICC is already producing positive results. The chief prosecutor
of the ICC, Moreno-Ocampo, claims that the fact of the court’s exis-
tence has already led one of Colombia’s top paramilitary commanders,
Carlos Castafio, to lay down his weapons for fear of ICC prosecution.” If
true, such an outcome is precisely what Robert Jackson had in mind.

For centuries African warlords were accustomed to committing acts
of cruelty on their subjects without consequences. Now the ICC and the
Nuremberg legacy are changing that custom.
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CONGO

In January 2007 the ICC ordered Thomas Lubanga, the Congolese
warlord, to face charges of kidnapping children and turning them into
soldiers and sex slaves. Lubanga was founder and leader of one of the
most dangerous militias in the Ituri region of the Congo, having al-
legedly killed thousands and forced more than 600,000 refugees to
flee. He will be the first suspect to stand trial at the permanent war
crimes court.’” The Lubanga trial should make clear to any future
despots in Africa that the days of impunity are over.

DARFUR

Darfur is a region of the Sudan where more than 300,000 persons have
been killed and more than two million displaced in violence that has
been going on since 2003.!! The atrocities in Darfur, the first genocide of
the twenty-first century, are a glaring example of how the Nuremberg
law of crimes against humanity is being ignored in certain parts of the
world. Arab militias, aided by the government, are allegedly responsible
for the killings in Darfur. A trial in the Nuremberg tradition is a must,
but political wrangling keeps causing delays in prosecution.

The trouble in Darfur started early in 2003 when rebels took up
arms against the government and ambushed the Sudanese Air Force.
The Sudanese government responded by hiring local militias to wage a
counter-insurgency campaign. One tribe was pitted against another.
The counter-insurgents, called Janjaweed, came from nomadic camel-
or cattle-breeding tribes of Darfur and the neighboring country of
Chad. The name Janjaweed means bandits or ruffians, combining the
words jinn, meaning devil, with jawad, meaning horse.'? They are very
poor and therefore motivated by the Sudanese government’s promises
of land and property."’

After two years of horrible bloodshed in Darfur, the United Nations
took action by making a formal request to the International Criminal
Court (ICC) to take over the case. If the ICC manages to overcome oppo-
sition from the Sudanese government, the Darfur case will put the world’s
permanent criminal court to its first major test, its first big trial. The trial
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would be a landmark in international law—Jackson’s dream coming true.
A United Nations commission led by Antonio Cassese, noted Italian law
professor and veteran judge at the war crimes tribunal for the former Yu-
goslavia, has spent months investigating the Darfur killings in preparation
for trial. However, a top Sudanese official told the Cassese commission
that it will never surrender any Sudanese defendants to The Hague for
prosecution.!* So far even visits to the Sudanese leaders by British Prime
Minister Tony Blair and Secretary-General Kofi Annan of the United Na-
tions for the purpose of persuading the Sudanese to relent have been un-
successful.'

Sudan’s president, Omar al-Bashir, took an oath in public in which
he swore “thrice in the name of the Almighty God that I shall never
hand over any Sudanese national to a foreign court.”'® Tens of thou-
sands of Sudanese marched in a demonstration supporting their presi-
dent’s position.

For years one of the major problems encountered by the ICC was
America’s stiff opposition to its operation. The Bush administration
has consistently campaigned against the court on grounds that the
court could bring politically motivated actions against Americans
abroad. Based on this policy the United States at first made its usual
objections to any trial of the Darfur perpetrators before the ICC. Then
a breakthrough occurred. The U.N. Security Council agreed to make
an exception for the United States and ruled that Americans abroad
would be exempt from prosecution before the ICC as to any criminal
behavior in Sudan.'” This removed a major obstacle. The United States
returned the favor by withdrawing its opposition to the ICC trying the
Darfur case.

In Washington, Secretary of State Condoleezza Rice said it was the
“extraordinary” atrocities in Darfur that prompted the withdrawal of
opposition.'® At the same time, however, the United States made it clear
that it was still firmly opposed in general to the ICC and that it was only
making an exception because of the continuing humanitarian night-
mare occurring in Darfur.

In April 2005 prospects for a Darfur trial brightened. The United
Nations turned over to prosecutors of the ICC thousands of evidentiary
documents and a list of fifty-one persons to be investigated for crimes
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against humanity in the Darfur region.'” But the Sudanese government
continued to object and what is worse, continued to wage war against its
own population in what has become one of the world’s worst humani-
tarian disasters.

In May 2006 a Darfur Peace Agreement was signed between the Su-
danese government and one of the rebel groups. The agreement was
backed by the United States but failed to stop the bloodshed. In fact, ex-
perts say the violence subsequently reached its worst level since fighting
erupted in 2003. The Sudanese government is said to be arming the
Arab militias more than ever before. Sudanese President Hassan al-
Bashir remains opposed to the deployment of U.N. troops in Darfur to
stop the fighting.?

Although the Sudan remains opposed to an international tribunal,
the chief prosecutor of the ICC continues to build his case against the
Darfur perpetrators. In February 2007, Moreno-Ocampo presented
close to one hundred pages of evidence to the court and asked the
judges to issue summonses to the first two suspects, Ahmed Harun and
Ali Muhammad Ali Abd-al-Rahman. Harun is Sudan’s deputy minister
for humanitarian affairs. Rahman is a militia leader who allegedly led a
brutal campaign against civilians.?! In March 2007, Sudan said the ICC
has no jurisdiction to try Rahman or any of its citizens and that it would
try Rahman itself.??

Meanwhile the genocide continued and no one was taking effective
action to force the Sudan government to stop it. “The United Nations,”
said The New York Times, “has repeatedly disgraced itself by its half-

hearted and inadequate response. . . %



CHAPTER EIGHTEEN

THE EFFECT OF THE KRUPP
CASE ON BIG BUSINESS

ON JULY 31, 1948, I SAT IN A NUREMBERG COURTROOM WATCHING
an American judge sentence Alfried Krupp, Hitler’s biggest financial
supporter, to twelve years in prison, and additionally ordering the con-
fiscation of Krupp’s vast fortune. After hearing evidence for seven
months, the court found Krupp guilty of violating the human rights of
prisoners in Nazi concentration camps by using them in forced labor.
The Krupp firm, an industrial dynasty which had armed Germany in
three major wars and influenced the course of European history for
centuries, was a private enterprise and only indirectly part of Hitler’s
regime.! Nevertheless, the court ruled that Krupp was guilty of crimes
against humanity because he had been a willful participant in joint ac-
tion with the Nazis and had benefited from the slave labor that the
Nazis provided for his factories. Over half a century later in a remark-
able advancement of the Nuremberg legacy, that same principle has
become the basis for lawsuits against some of America’s biggest corpo-
rations—Unocal, Coca-Cola, General Motors, Ford Motor Company
and others—on charges of aiding and abetting abuses of human rights
by foreign governments. No one among us in that Nuremberg court-
room ever imagined the trial’s legacy would reach so far.

For decades after Nuremberg, a group of American lawyers searched
for a way to use the Nuremberg judgments made in the cases of Alfried
Krupp and other Nazi industrialists to protect foreign workers from
human rights violations. If Krupp was guilty of helping Hitler, perhaps
the big American corporations operating abroad—allegedly supporting
dictators who are engaged in such practices as forced labor and tor-
ture—could likewise be found guilty, or at least liable in a civil suit.
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The Krupp case and subsequent cases involving Nazi businessmen
brought together three important principles. These principles form part
of the Nuremberg legacy and have acquired even greater significance in
our time. The first principle was the idea that individuals, not just states,
could be held accountable for violating human rights; the second was
the notion that certain egregious actions by private corporations and
their leaders would be subject to international scrutiny, and that no
amount of profit could justify a company’s violation of fundamental
human rights; and the third was that a businessman would be guilty if
he willfully aided, participated in, or benefited from some activity,
knowing that such activity involved or would involve the violation of
fundamental human rights.>

Lawyers have wondered if the Nuremberg principles could be ex-
tended to cover the twenty-first-century world of big business and
human rights abroad. The idea sounded farfetched at first, but the pos-
sibilities were awesome. Major American companies have done business
with rogue governments all over the world. If the idea ever became a re-
ality, it would mean a tremendous expansion of the Nuremberg legacy
and a chance for justice at last for hundreds of thousands of foreign la-
borers allegedly being victimized by foreign governments working in
concert with these corporations.

But Krupp was a criminal case, and although tried by American
judges, still a case from a foreign military court. The important ques-
tions were whether the judgment against Krupp was binding under in-
ternational law, and if so, whether a U.S. court would ever allow such a
lawsuit against a powerful American corporation.

For years such questions lingered without an answer. Finally in 1980
a breakthrough came in the federal case, Filartiga v. Pena-Irala.’ The
lawyers found what they were looking for. The key was an obscure U.S.
statute, the Alien Tort Statute, which had lain dormant for almost 200
years. The language of the statute said simply:

. .. the district courts shall have original jurisdiction of any civil ac-
tion by an alien for a tort only, committed in violation of the law of
nations or a treaty of the United States.’

As applied in the Filartiga case, this meant that any alien who felt his or
her human rights had been violated by an official of his foreign govern-
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ment could sue civilly in a U.S. federal court. The Filartiga case was
based on a charge of torture against a former officer of the government
of Paraguay. The court held that the defendant, an inspector general of
the police force, had violated universally accepted norms of interna-
tional law by kidnapping and torturing to death a seventeen-year-old
boy, Joelito Filartiga, in Paraguay. The court said that the Filartigas, who
were aliens, had the right to sue in a U.S. federal court for a “tort” or civil
wrong committed against their son which violated international law.
The court found that the prohibition of torture by the law of nations
was “clear and unambiguous.”®

The opinion foreshadowed a new era in international human rights
litigation. Suddenly the door was open for lawsuits against direct perpe-
trators of human rights abuses in foreign countries.”

Following Filartiga, the first attempt was made in 1996 to hold a
corporation accountable through combining the Nuremberg principles,
the Alien Tort Statute (ATS) and the well-accepted notion that corpora-
tions could be sued civilly. Villagers from Burma (now Myanmar)
brought an ATS lawsuit in federal court against the U.S. oil giant, Unocal
Corporation, alleging that the company had used forced labor to build a
gas pipeline across Burma from the Andaman Sea to Thailand. Accord-
ing to the complaint, Burmese soldiers hired by Unocal had forcibly re-
located, tortured, killed and raped villagers.® Among the Burmese
villagers who were plaintiffs in the case (and who remain anonymous to
this day for fear of retaliation) were the parents of a one-month-old
baby girl who died after she and her mother were kicked into a fire by an
officer forcibly evicting them from their home.’

Unocal and the other defendants immediately moved for dismissal
of the case. The moment of truth had come at last: could corporations be
held liable under the Alien Tort Statute for egregious abuses committed
against foreigners? In March 1997, the federal district court ruling on the
motion to dismiss became the first U.S. court to answer yes—at least in
theory. The court ruled that the plaintiffs’ case against Unocal could pro-
ceed, and the idea that corporations could be sued under the ATS for cer-
tain human rights violations had its first judicial endorsement.'

The case ran into trouble in 2000, however, when the federal district
court resolved all of the claims in favor of Unocal by granting the corpo-
ration’s motion for summary judgment.'’ Regarding the alleged acts of
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torture, murder and rape, the court determined that the plaintiffs had
not presented the evidence that was necessary to find the corporation li-
able. The court wanted evidence that Unocal had “participated in or in-
fluenced the unlawful military conduct”;'* or that Unocal had
“controlled the Myanmar military’s decision to commit the alleged tor-
tuous acts.”!?® As for the forced labor claim, the court concluded that al-
though Unocal knew that forced labor was being used and was
benefiting from its use, liability required evidence that the defendant ac-
tively “sought to employ forced or slave labor.”'* This ruling sounded
like defeat for the poor villagers.

But the case was not over. The plaintiffs appealed, and the legacy of
Nuremberg came to the rescue. In September 2002, the U.S. Court of
Appeals for the Ninth Circuit reversed the summary judgment rulings
on the ATS claims for forced labor, murder and rape. This meant that
the Burmese could continue seeking redress for these acts. In reason-
ing that Unocal could be guilty of aiding and abetting the Burmese mil-
itary, the appellate court relied heavily on the legal standard established
by Nuremberg and other international criminal tribunals (which them-
selves draw significantly on Nuremberg precedent). For example, in de-
ciding whether Unocal’s participation in the acts of forced labor was
sufficient for liability, the court relied on the Nuremberg cases of the
two Nazi businessmen who had helped Hitler’s nefarious schemes, Al-
fried Krupp and Friedrich Flick:

Unocal thus resembles the defendants in Krupp, who well knew that any
expansion (of their business) would require the employment of forced
labor, 9 Trials at 1442, and the defendants in United Statesv. Flick, 6 Tri-
als of War Criminals Before the Nuremberg Military Tribunals Under
Control Council Law No. 10 (1952), who sought to increase their pro-
duction quota and thus their forced labor allocation, id. at 1198, 1202.1°

The court also used Nuremberg’s aiding and abetting standard of
“knowing practical assistance [or] encouragement . . . which has a sub-
stantial effect on the perpetration of the crime” to determine that Uno-
cal could be found liable for the military’s acts of murder and rape,
which were committed in furtherance of the forced labor program.!”
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In reasoning that Unocal aided and abetted the Burmese military by
subjecting the village people to forced labor, the U.S. Court of Appeals said:

We should apply international law as developed in the decisions by in-

ternational criminal tribunals such as the Nuremberg Military Tri-

bunals for the applicable substantive law. . . . 1

The Ninth Circuit’s opinion appeared to be a victory for the victims
of human rights abuses by corporations, and sent a message to interna-
tional businesses that they might be held responsible for violations of in-
ternational law.!? After the ruling, in fact, many thought Unocal would be
the first case to successfully charge a corporation with aiding and abet-
ting human rights violations in a foreign country. Unfortunately, it never
became a final judgment and thus did not make new law. The decision,
which was delivered by a three-judge panel, was appealed by Unocal, and
the Ninth Circuit agreed to rehear the case before an eleven-judge en
banc panel. On December 13, 2004, before the case could be heard, the
parties reached a settlement that gave the Burmese villagers $30 million
in direct compensation and funds to improve living conditions in their
community. Following the settlement, the case was dropped. But while
none of the opinions in the case are considered legally binding as a result,
they nevertheless retain their persuasive power.?

At the end of the day, the Unocal settlement was a victory not only for
the plaintiffs in the case, but also for the Nuremberg legacy that made it
possible. Even more important, the Unocal case and the fact that the Uno-
cal Corporation was willing to pay a substantial sum to the poor Burmese
villagers to settle the case provide hope to those victims abroad who have
suffered abuses by powerful corporations and their partners. ATS litiga-
tion may be just the legal weapon they need to hold international corpo-
rations accountable for fundamental human rights violations.

The road to accountability, however, has been challenging. As de-
scribed by Paul Hoffman, co-counsel in Unocal and various other
high-profile ATS cases, the Bush administration, for one, has been
“unrelentingly hostile” toward ATS lawsuits, particularly those against
corporations.?! Terry Collingsworth, executive director of the Inter-
national Labor Rights Fund, and Rick Herz, Litigation Director of
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EarthRights International, who were plaintiffs’ co-counsel in Unocal,
characterize the administration’s policy and efforts as a “betrayal” of
the Nuremberg legacy.?

In Sosa v. Alvarez-Machain, the first case in which the U.S. Supreme
Court considered the Alien Tort Statute, the Bush administration chal-
lenged the statute directly, arguing that it did not provide for lawsuits
for violations of customary international law, and its only function was
to allow courts to hear claims that Congress would specify in future leg-
islation.” In its July 2004 decision, the Supreme Court disagreed with
this argument and ruled that aliens could sue under the ATS for viola-
tions of certain specific, widely accepted international norms.?* While
this landmark decision left several important questions unanswered, the
court clearly rejected the administration’s position outright and left the
door open to ATS lawsuits so long as they involved the most egregious
violations of international law and were “subject to vigilant doorkeep-
ing”?> Meanwhile the administration continues to allege, sometimes
with success, that these cases interfere with U.S. foreign policy, its ability
to fight terrorism and economic investment in foreign countries.*®

There are a number of pending cases under the ATS that deal with
big corporations. The International Labor Rights Fund has a lawsuit
pending against the Exxon Mobil Corporation alleging human rights vi-
olations during a gas extraction project in Aceh, Indonesia. Coca-Cola,
perhaps the most international of all American corporations, is being
sued on charges of human rights abuse in Colombia. A Washington,
D.C. attorney, Michael Hausfeld, has filed suit against twenty-three
major corporations for aiding and abetting the South Africa apartheid
regime in crimes including forced labor, murder and torture. For exam-
ple, one of the cases alleges that IBM supplied computers that enabled
the South African government to control the black population. Hausfeld
said all the cases are based on Nuremberg precedent.?’

The law in this area may remain relatively unsettled for some time,
at least until the Supreme Court addresses the question. In the mean-
time, no ATS case against a corporation has reached a favorable final
verdict for the victims as of the end of 2006.

In spite of the legal uncertainty, however, there is room for opti-
mism. A powerful motivation and important part of the Nuremberg
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legacy was deterrence: the idea that having a legal system in place to
hold perpetrators of egregious human rights abuses accountable would
deter potential violators. Terry Collingsworth points out:

One of the major impacts of the success of ATS litigation is that most
reputable companies now are at least considering the potential of being
sued when they are designing their offshore operations and plans. But
for this litigation, we wouldn’t see that going on right now.?

The Nuremberg precedent for business law is also catching on in
foreign countries. Recently lawyers in European courts have used the
Krupp case to protect poor workers from violations of their human
rights. In France, for example, although there is no Alien Tort Statute to
help them, lawyers there have found other ways to go after big firms in-
volved in atrocities abroad. Using the principle of universal jurisdiction,
which permits lawsuits for inhumane acts committed in far off lands,
French lawyers won a settlement from the French oil firm Total follow-
ing a lawsuit alleging forced labor in Burma. The French case was also
based on the legal concept established at Nuremberg.*

Before Nuremberg there was no law, no court, no jurisdiction, for
bringing men like Adolf Hitler or Hermann Goering to justice for their
crimes. Robert Jackson and his Allied partners had to build the legal
framework for such prosecutions. Today there is no similar framework
to govern the behavior of big corporations and their leaders accused of
helping foreign governments abuse their people. No international law is
in place to monitor what multinational firms do when they use labor in
other countries. Neither the United Nations, the World Bank, the Inter-
national Monetary Fund nor any other institution has any authority to
pass judgment on the legitimacy of such behavior.*

Prosecution of corporations for abuses in foreign lands under the
Alien Tort Statute still has not won full acceptance in American law. The
Bush administration and big business constitute strong opposition. But
the Unocal case is persuasive, if not legal, authority. If the cases pending
win full acceptance, then a new framework for international justice will
be in place, based largely on Nuremberg principles.
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CHAPTER NINETEEN

NUREMBERG AND THE SUPREME COURT

IN THE TWENTY-FIRST CENTURY THE NUREMBERG LEGACY REACHED
new stature in American law when the United States Supreme Court re-
lied on the Nuremberg judgment as authority in two landmark opin-
ions. Once again the prediction by postwar critics that Nuremberg
would have little meaning to future law was shown to be mistaken.

After the catastrophe of the 9/11 terrorist attacks, the Bush adminis-
tration rounded up persons suspected of terrorism from all over the
world and imprisoned them at the U.S. military base at Guantanamo
Bay, Cuba. The suspects were prisoners of the war on terror but they were
denied basic human rights, and in the administration’s view could be
kept in a permanent state of imprisonment."! They had no right to be
present at their trials, no right to know what the evidence was against
them, no right to a lawyer and no rights under the Geneva Convention
Article III, which guarantees that any sentences against a prisoner of war
shall be “by a regularly constituted court affording all the judicial guaran-
tees which are recognized as indispensable by civilized peoples.”? The ad-
ministration’s position was that the Guantanamo detainees were not
prisoners of war in the traditional sense but unlawful combatants be-
cause they did not belong to any nation’s army, and therefore the Geneva
Convention did not apply. Thus the suspects had no right to challenge
their treatment at Guantanamo Bay before an American court.” Many
Americans, and especially human rights groups, were enraged by the
government’s treatment of the detainees. They felt that the Nuremberg
legacy of fair trial for every accused person was being violated and that
America’s image as a defender of human rights was badly damaged.

The administration was accused in the American press of imprison-
ing hundreds of people haphazardly without any clear idea of what to
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do with them, and little attempt to find out who they were or what
crime they may have committed.* Furthermore, the Geneva Convention
has always been considered to cover all prisoners, whether they are clas-
sified as prisoners of war or as “unlawful enemy combatants,” such as
members of the Taliban or Al Qaeda.’

In June 2004 there came a breakthrough. It was the denial of the
right to be heard before an American judge that landed the case in the
Supreme Court. Speaking for the Supreme Court, Justice Sandra Day
O’Connor, since retired, dealt a setback to the administration’s arbitrary
treatment of suspected terrorists. Justice O’Connor ruled that U.S. citi-
zens held as terrorist suspects could challenge their treatment in Ameri-
can courts and argue before an American judge that they were being
held illegally.® In doing so she cited the judgment of the Nuremberg In-
ternational Military Tribunal with regard to German treatment of So-
viet prisoners of war, and quoted the Nuremberg opinion to argue that
the detainees at Guantanamo still had certain human rights. She
adopted the Nuremberg language, which stated:

captivity in war is neither revenge, nor punishment, but solely protec-
tive custody, the only purpose of which is to prevent the prisoners of
war from further participation in the war.”

Then in June 2006 came the most substantial use ever of Nuremberg
law by the U.S. Supreme Court. The high court’s historic decision in
Hamdanv. Rumsfeld® left no question whatsoever that the Supreme Court
regarded the judgment of the Nuremberg tribunal as precedent, and that
although Nuremberg was international or foreign law, rather than Ameri-
can law, it was entitled to the respect of the court. Salim Ahmed Hamdan
was a Yemeni who was captured in Afghanistan in November 2001 and
taken to Guantanamo in June 2002. According to the government, he had
been a driver and bodyguard for Osama bin Laden.’ In the Hamdan case,
Justice John Paul Stevens, speaking for the Supreme Court, struck down
the administration’s plan to put Guantanamo detainees on trial before
military commissions. Stevens ruled that the military commissions were
not authorized by federal statute and violated both federal and interna-
tional law by trying the Guantanamo detainees without the safeguards of
due process.'® The case was of tremendous importance to the nation be-
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cause it dealt with the president’s power to overrule the Constitution and
the Geneva Conventions in time of war. In reaching his opinion, Justice
Stevens placed special emphasis on how the Nuremberg court defined the
law of conspiracy.

Hamdan was charged with conspiring with members of Al Qaeda
to attack civilians and commit murder and terrorism. Conspiracy was
the only charge against him. “There is no allegation,” Justice Stevens
wrote, “that Hamdan had any command responsibility, played a leader-
ship role, or participated in the planning of any activity.”!' A central
issue before the Supreme Court was whether a military commission
had the power to proceed on such a conspiracy charge. Stevens held
that the offense of conspiracy with which Hamdan was charged was
“not an ‘offense’ that by ... the law of war may be tried by military
commissions.”'? The justice pointed out that the international war
crimes tribunal at Nuremberg convicted several of the Nazi leaders of
conspiracy, but that was conspiracy to wage aggressive war, requiring
actual participation in a concrete plan to wage war, which was much
different from the charge against Hamdan. Justice Stevens’ opinion
went on to show that the Nuremberg court specifically refused to rec-
ognize as a violation of the law of war the kind of conspiracy with
which Hamdan was charged.

“As one prominent figure from the Nuremberg trials has explained,”
Stevens said,

members of the Tribunal objected to recognition of conspiracy as a vio-
lation of the law of war on the ground that “(t)he Anglo-American con-
cept of conspiracy was not part of European legal systems and arguably
not an element of the internationally recognized laws of war.” T. Taylor,
Anatomy of the Nuremberg Trials: A Personal Memoir, 36 (1992)."3

The Supreme Court decision in favor of the detainees, in effect, re-
jected the president’s notion that he could ignore Nuremberg precedent
and decide which people deserved a fair trial and which did not. The de-
cision was a major triumph for the Nuremberg legacy because it ad-
vanced the idea that every person has a right to a fair trial.

Since Hamdan, Congress passed the Military Commissions Act, an
attempt to undercut both the Hamdi and Hamdan opinions (further
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discussed in Chapter 21, “What Happened to Due Process?”).'* But
however the higher courts rule, the decisions in Hamdi and Hamdan
have made one thing clear. Whether Nuremberg law is called foreign or
international, the United States Supreme Court will use it as precedent
when appropriate in establishing the law of the land.



CHAPTER TWENTY

THE TRIALS OF SADDAM HUSSEIN

FORMER IRAQI DICTATOR SADDAM HUSSEIN WAS CAPTURED DECEM-
ber 13, 2003, in an underground hideout near his hometown of Tikrit.
“Ladies and gentlemen, we got him,” announced Paul Bremer, United
States chief administrator in Iraq. Saddam had allegedly committed
atrocious crimes against humanity, massacring hundreds of thou-
sands—the Shi’ites who opposed him, the Kurds he gassed to death and
the Kuwaitis he killed when he invaded Kuwait in 1990. In the campaign
he waged against Iraqi Kurdish civilians in 1988, allegedly 50,000 or
more civilians were killed and 2,000 villages destroyed, and deadly poi-
son gas was used upon thousands of unarmed women and children.!
But despite overwhelming evidence against him, Saddam Hussein was
allowed to escape immediate execution and instead given a chance to
defend himself in a court of law.

How different was the reaction to Hussein’s capture from the cap-
ture of the major Nazi war criminals. In 1945 the cries for disposing of
the hated Nazis without bothering about a trial resounded around the
world. Allied leaders such as Winston Churchill and Henry Morgen-
thau were among those calling for execution. Such cries haunted Jack-
son when he went to London to plan a trial, but in Hussein’s case the
reaction was otherwise: no major head of state called for anything but
a decent trial for the former dictator. In Washington, no one was pres-
suring President Bush to seek anything but justice. All the commenta-
tors simply took it for granted that there would be a trial. Nuremberg
made the difference. The world had changed because of what hap-
pened at the Palace of Justice sixty years earlier. Amid all his shouts of
defiance, Hussein could thank Nuremberg for the fact that he was
given a trial and, according to some experts at least, a reasonably fair
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one.” At his arraignment in July 2004, his first appearance in court, he
questioned the legitimacy of the Iraq Special Tribunal set up to try
him and his co-defendants. He called the court a “play aimed at Bush’s
chance of winning the U.S. presidential election.”’

On October 19, 2005, the Iraqi authorities put Hussein and seven
others on trial in Baghdad before a panel of five Iraqi judges in what was
to be a series of trials against him. The prosecution charged the former
dictator with ordering the killing of 148 men and boys from the Shi’ite
village of Dujail in 1982, a relatively minor crime compared to the oth-
ers on Hussein’s hit list. Unlike every previous “war crimes” trial, the
United Nations was not involved, the reason being that the Iraqi rules
permitted imposition of the death penalty and the United Nations
would have no part of trials where execution was a possible sentence.

Because of Hussein’s notoriety, the Dujail case provided a tremen-
dous opportunity to show Iraqis and the world that once-powerful dic-
tators can be brought to justice in a fair trial conducted by their own
people. But even before the case started, the proceedings were beset with
cynicism and charges that the court was biased against Hussein. The
United States, its advisers in the background, was certainly no impartial
observer, being in the middle of a war against Hussein’s supporters. The
special tribunal administering the case was established by American of-
ficials using American money. The five judges on the case were all Iraqis
trained by American experts.? Since the United States had a say in the
appointment of the judges and presumably had some control over
them, it was difficult to describe the court as an independent judiciary.
In December 2004, Ramsey Clark, former Attorney General of the
United States, highest law officer in the nation, went to Iraq to visit with
Hussein’s family. He promised to help as a member of the defense team.
Clark came back convinced that Hussein would not receive a fair trial.
“The United States,” Clark said, “has already destroyed any hope of legit-
imacy, fairness or even decency by its treatment and isolation of the for-
mer president and its creation of the Iraq Special Tribunal to try him.”

Many of the Iraqi judges trained for the Hussein trials had previ-
ously handled only minor cases in lower-level courts, such as traffic
matters. Higher-level judges were not selected because they had served
in Hussein’s system of justice and were considered corrupt.® Finding
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judges who could be impartial was a major problem. Most of the judges
in the training program were antagonistic to Hussein and had difficulty
giving him the benefit of the presumption of innocence.”

As the trial started, the judges’ lack of experience in handling mat-
ters of such scope became apparent. At times they seemed unable to
keep Hussein from controlling the court. This circumstance was unlike
the Nuremberg court, where the judges had vast experience and did not
need foreign experts to help them prepare for trial. “If the purpose of
these trials,” wrote William Langewiesche of the Atlantic Monthly, “is to
promote courtroom justice as an alternative to the Arab tradition of
vengeance, the best one can hope for is that the tribunal will be able to
learn on the job.”® One chief judge quit after government officials criti-
cized his performance. A second judge was chosen to succeed him but
he was denied the position because he was suspected of having ties to
Hussein’s Ba’ath Party. Security problems were extraordinary. Three de-
fense lawyers were murdered and other defense lawyers and judges had
to work under the constant threat of assassination or harm to their fam-
ilies. Several prosecution witnesses, fearing reprisal if they were identi-
fied, testified behind curtains to avoid being seen. Even their voices were
digitized to avoid voice identification. Only the presiding judge dared
show himself to the public. The other judges remained concealed and
their names were not disclosed. During trial there were numerous ha-
rangues by Hussein before the court as well as walkouts and protests
against the court’s right to try him. The New York Times called the at-
mosphere in the courtroom “circuslike.”

On November 5, 2006, Saddam Hussein was found guilty of crimes
against humanity and sentenced to death by hanging. His half brother
and chief of intelligence, Barzan Ibrahim, and Awad Hamad al-Bandar,
head of Hussein’s former Revolutionary Court, received the same sen-
tence.'* When the verdict was announced and before the bailiff could re-
strain him, Hussein shouted to the judge: “You don’t decide anything!
You are servants of the occupiers and their lackeys! You are puppets!”
The judge responded: “Take him out,” and Hussein was forcibly led from
the courtroom.!!

There can be no question that the Dujail trial had serious legal de-
fects which left experts doubting whether the trial lived up to Nurem-
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berg’s standards. Human Rights Watch, one of the world’s leading
human rights organizations, concluded that

the level of legal and practical expertise of the key actors in the court—
trial judges, administrators, prosecutors, and defense lawyers—is not
sufficient to fairly and effectively try crimes of this magnitude.'?

Amnesty International, another leading human rights organization, de-
scribed the trial as “deeply flawed and unfair”'* The New York Times said
the trial was “too flawed to stand as Mr. Hussein’s ultimate reckoning
with the law.”'* The principal reasons for these unfavorable opinions
were: (1) victors’ justice (Iraqi judges selected by Hussein’s enemies);
(2) inexperienced judges; (3) removal of two presiding judges during
trial for political reasons; (4) lack of security; (5) Hussein not being
properly informed of the charges against him; (6) Hussein not being al-
lowed to fully confront and examine all witnesses; (7) defense counsel
being denied access to evidence; and (8) Hussein being executed within
sixty days of his conviction, which was hardly sufficient time for appel-
late review.'?

Certainly a carefully conducted, scrupulously fair trial it was not.
And yet, despite the failure to meet standards of international justice,
there remains much to be said of Hussein’s first trial that is positive. That
this hated man was given a trial at all under the perilous conditions of
war-torn Baghdad was a triumph in itself. That he was tried in an open,
transparent setting, the event broadcast on worldwide television—not a
secret session but a genuine trial and with a team of lawyers including the
former Attorney General of the United States to represent him—was still
an advance for due process and the Nuremberg legacy. Hussein’s trial,
after all, was the first in history against a former head of state for crimes
against humanity conducted in his own country by his own people.'®

The Iraqi statute that governed the trial to a large extent adopted
Nuremberg principles. The judges were required to presume Hussein in-
nocent although they may have had difficulty understanding the con-
cept. They should be commended, not criticized, for their courage in
risking their lives under great danger. There was no sign that the former
dictator was “railroaded.” American lawyers have pointed out that there
was substantial evidence to support the verdict and that the five Iraqi
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1.17 This evidence

judges made a reasonable effort to conduct a fair tria
included documents signed by Hussein ordering execution of many of
his victims. Michael P. Scharf, professor at Case Western Reserve School
of Law, was one of the American experts who advised the Iraqi tribunal
during the trial. “Saddam was convicted on the strength of his own doc-
uments,” Scharf said.'8

“They could’ve easily allowed him to be arbitrarily executed,” said
Australian Prime Minister John Howard, “as has happened in so many
other countries . . . but no, they were determined to demonstrate to the
world that there was a new Iraq . .. this mass murderer was given due
process.”'® The Australian prime minister may have had in mind the de-
mise of another dictator. Near the end of World War 11, the Italian fascist
dictator Benito Mussolini was summarily executed by his political ene-
mies, his body hung upside down in the public square for all to see and
mock him. There was never a thought about a trial. But for Nuremberg,
Hussein might have met the same fate.

Critics say the Hussein trial should have been moved to a safer place
outside Iraq with non-Iraqi judges presiding. But the Iraqi government
felt the people needed the trial at home, run by their own people, to help
forge their own identity and build confidence in their own government.
The new International Criminal Court at The Hague lacked jurisdiction
to try the case because Hussein’s crimes were committed before the
court came into existence.

At Nuremberg the trial of the Nazi leaders eventually awakened the
German people to the past and helped move Germany to a democratic
government. So, too, the Hussein trial record may benefit Iraq and en-
courage its citizens toward democracy. Perhaps the Hussein trial should
be judged by a different standard than that of international law. If the
Iraqi people have learned from the evidence produced in the courtroom
the true nature of their former leader’s reign; if the oppressed people in
the world have learned that dictators can be overthrown, brought to
trial and put to death for their crimes, through a legal process, then the
Hussein case will not have been in vain and the Nuremberg legacy will
continue to grow.?

In August 2006 a second trial of Saddam Hussein began, charging
him with genocide in the so-called “Anfal” case. This was a much bigger
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case than Dujail and much more relevant to the true character of Hus-
sein’s regime. The Dujail trial hardly began to reveal the horrors Hus-
sein inflicted upon his people. The “Anfal” case involved a grisly
campaign that Hussein waged against Iraqi Kurds in 1988. The charges
alleged that Hussein sought to annihilate the entire Kurdish population
in Iraq. On December 12, 2006, prosecutors showed graphic evidence
of villagers dying from what prosecutors said was a chemical attack.”!
As the trial progressed the evidence exposed other examples of the for-
mer dictator’s genocidal assault, such as use of deadly poison gas
against thousands of helpless women and children. In the middle of
this second trial, on December 26, 2006, the appeals court affirmed
the death sentence in the Dujail case. The judge said the execution
must occur within thirty days, but just four days later, on the morn-
ing of December 29, 2006, Hussein was hanged. All over the world
his enemies and the families of his victims rejoiced.

As this book goes to press in 2007, debate goes on as to whether
Hussein’s execution was a mistake. On the one hand it is argued that
by doing so, Hussein was allowed to escape his day of reckoning, that
the world was deprived of the facts of his infamy,?? and that the ques-
tion of whether the U.S. invasion of Iraq was justified can now never
be satisfactorily answered because crucial evidence such as Hussein’s
own testimony can no longer be revealed in a court of law.

In the first trial, Hussein freely admitted that he ordered the mur-
der of 148 men and boys from Dujail and claimed in his defense that
most of the victims were involved in an attempt to assassinate him.?
Thus the argument is that he might have made further admissions,
shedding new light on the campaign against the Kurds if the second
trial had continued in his presence. In 1945 the American people
wanted to know what Hitler did to justify drawing them into the
bloodiest war in history. Nuremberg, with its mountain of evidence,
provided the answer. In 2006 many Americans were asking a similar
question about Hussein’s reign. That is why the second trial of geno-
cide was so important. On January 8, 2007, after Saddam Hussein had
been dead for nine days, the Anfal trial reconvened with Hussein’s six
co-defendants still in the dock. Experts hoped they would be more
likely to talk with the dictator out of the way. The first order of busi-
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ness was to dismiss all charges against Hussein, eliminating specula-
tion that he might be tried in absentia.

Some say the execution was a good thing because it means that Hus-
sein has finally been held accountable; that the hanging, botched as it
was, brought relief to the hundreds of thousands of Iraqi Shi’ites and
Kurds who suffered under Hussein’s rule, and that it let other repressive
leaders know what could happen to them if they commit similar acts;
and that the decision was made by the Iraqis themselves and not by out-
siders. In this regard, President Bush called the execution “an important
milestone on Iraq’s course to becoming a democracy that can govern,
sustain and defend itself.”** On Sunday, June 24, 2007, three chief aides
to Saddam Hussein were found guilty of genocide war crimes and
crimes against humanity by the Iraqi High Tribunal and sentenced to
death by hanging for their roles in the slaughter of as many as 180,000
Kurds. The most notorious of these three was Ali Hassan al-Majeed,
known as “Chemical Ali.”

The debate on the timing of Hussein’s execution will go on, but
what is beyond question is the fact that it was Nuremberg precedent that
forced Hussein’s trial to occur in the first place.
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CHAPTER TWENTY-ONEL

WHAT HAPPENED TO DUE PROCESS?

ROBERT JACKSON’S PASSION FOR JUSTICE AT NUREMBERG ESTABLISHED
America’s reputation for fairness to persons accused of crime no matter
how high or low their status, or how heinous the charge. When Jackson
persuaded the Allies at the London pre-trial conference to adopt his ver-
sion of due process for men despised as the worst criminals in history,
he won for his country a deserved place as moral leader of the world.
When he announced to a stunned audience in the Nuremberg court-
room that the Nazi defendants were presumed to be innocent and that
that presumption of innocence had to be overcome by solid evidence,
his opening statement by itself represented a giant step for humanity.

For more than half a century, from the last Nuremberg trial in 1949
to the 9/11 attacks of 2001, the United States continued to develop a
legal system that was admired throughout the world. But after 9/11 that
reputation began to suffer. America’s image as a defender of interna-
tional justice and human rights went into decline. Critics complained
that the Bush administration’s concerns for national security were going
too far, eroding the nation’s moral authority, denying the very freedoms
that the war on terror was supposed to protect and thereby threatening
the Nuremberg legacy, especially the legacy of fair trial.

Reports began to surface of systematic violations of the interna-
tional law born at Nuremberg: prisoners being shipped off to Guan-
tanamo Bay in Cuba without any serious attempt to find out who they
were or what crime they were suspected of; the same prisoners being
held for years without being charged under conditions that allegedly
amounted to torture;' denial of the right of habeas corpus, of the right to
challenge one’s incarceration in an official court of law; and unfair trial
procedures.” The two latter allegations—denial of the right of habeas
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corpus and denial of a fair trial—if true, are direct threats to the Nurem-
berg legacy.

Soon after 9/11, President Bush established military commissions
to try the detainees in secret before military officers acting as judge
and jury. But the prisoners were routinely barred from seeing evi-
dence, confronting their accusers or having access to real legal repre-
sentation.” The trouble with a secret court is that too often it can
become a “kangaroo court” or a Kafkaesque proceeding.* Jeremy Ben-
tham, the British philosopher, said publicity “is the very soul of justice.
It keeps the judge, while trying, under trial.”> Hence the public trial is
often considered the best safeguard against abuse of judicial power. A
major criticism of the military commissions was that they allowed for
the proceedings to be closed to both the defendant and his counsel,
who could then be excluded from ever learning what evidence was
presented in their absence.®

When Jackson was planning the proceedings at Nuremberg, he re-
alized the importance of opening the trial to the public and the press.
He even helped design a courtroom to include a press gallery and a
platform for the cameras, knowing that openness was the best disinfec-
tant against abuse of due process. The doors to the Palace of Justice
were usually open. Under the volatile circumstances of the current “war
on terror” the Bush administration may have a legitimate argument
that secrecy of trials of suspected terrorists is, in some cases, necessary
to protect national security. But the need for secrecy does not excuse
unfair trials. Complaints from defense attorneys or human rights ac-
tivists that the military tribunals were not conducted fairly might be
suspect because of the bias of the complainers or as part of their efforts
to help the accused. However, in August 2005 The New York Times re-
vealed that two military prosecutors—Captain John Carr and Major
Robert Preston, both of the Air Force—had confidentially complained
to their superiors that the military commissions were not fair to defen-
dants, that the panel of officers hearing the evidence was “handpicked”
to ensure convictions and that the trial system had been secretly
arranged to deprive defendants of material that could prove their inno-
cence.” There followed an investigation by the Pentagon’s independent
inspector general who found no evidence of unlawful behavior or ethi-
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cal violations.® Because the trials are held in secret it was hard to know
whom to believe, but if there is any truth at all to what Captain Carr
and Major Preston said, it would mean that the Defense Department
does not hold the Nuremberg legacy in high regard.

On May 4, 2006, The New York Times was moved to comment:

So far only 10 of the 490 people still stashed away in Guantanamo have
ever been charged with anything. The rest were hauled up before military
proceedings that were a joke, if the available transcripts are any indica-
tion, to determine whether they should continue to be held without any
rights or process under the phony label of “unlawful enemy combatant”
that the Bush Administration concocted after 9/11 for just this purpose.’

The administration has also apparently ignored the Nuremberg
precedent of trial conducted in a timely manner. In 1945 Jackson and
the other Allied prosecutors wasted little time bringing the captured
Nazi defendants to justice. The war ended in May and by the fall the trial
was underway. Jackson saw to it that the Nazis received a speedy trial,
open to the world, with reasonably competent counsel and no secret ses-
sions. Defendants had the right to be present at all times. No one lan-
guished in jail for years wondering what the charges were against them
or when or how they would be tried.

In two landmark decisions, Rasul v. Bush'® and Hamdan, cited ear-
lier, the U.S. Supreme Court rebuked the administration for denying the
detainees their right to due process. In Hamdi, Supreme Court Justice
Sandra Day O’Connor went so far as to warn the administration that “a
state of war is not a blank check for the President when it comes to the
rights of the Nation’s citizens.”!! The rulings appeared be a victory for
the Nuremberg legacy but the victory did not last long.

First of all, the Hamdan ruling in no way changed the administra-
tion’s authority to hold the detainees captive at Guantanamo indefi-
nitely so long as it does not put them on trial.!* Second, and much more
important, in September 2006, Congress passed the Military Commis-
sions Act, which denied 430 Guantanamo detainees and other enemy
combatants the right to file a habeas corpus petition. If allowed to stand,
this means that the men detained at Guantanamo can be held there in-
definitely without ever having a federal judge decide the legality of their
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imprisonment.'’* The act also redesigns the military commissions along
guidelines set by the Supreme Court, which will supposedly conform to
the Constitution. The president signed the act into law in October 2006.
The act not only effectively wiped out many of the human rights gains
that had been made by the Supreme Court in the Hamdi, Rasul and
Hamdan cases, but it abolished the writ of habeas corpus for many inno-
cent persons who have never even been accused of a crime.

Habeas corpus, an established doctrine of English Common Law
going back to the Middle Ages, is the right of a person in custody to pe-
tition the court and question the legality of his incarceration. It was rec-
ognized by the framers of the American Constitution, who further
declared that the right could only be suspended under very narrow cir-
cumstances.'® In fact the last time habeas corpus was suspended before
2006 was in 1871 when President Ulysses S. Grant sent federal troops to
South Carolina to prevent the Ku Klux Klan from attacking black citi-
zens who had just been freed from slavery."

As to the new Military Commissions Act, Senator Patrick Leahy,
Chairman of the Senate Judiciary Committee, said, “This undercuts
everything the nation stands for. ... [Are] our people so terrified that
we must do what no bomb or attack could ever do by taking away the
very freedoms that define America?”!® As this book went to press in
2007 the question of whether the new military commissions trials at
Guantanamo would honor the spirit of Nuremberg was still undecided.
In June 2007, the government’s new system of trying Guantanamo de-
tainees ran into trouble. Military judges dismissed war crimes charges
against two Guantanamo detainees for failure to follow required legal
procedures. Senator Arlen Specter, the senior Republican on the judici-
ary committee, said that the decisions could prompt Congress to reeval-
uate the legal rights of detainees.!”

These trials have been called the first war crimes trials conducted by
the United States since Nuremberg'® although the charges are not techni-
cally war crimes as the term was used at Nuremberg. An appeal by the de-
tainees is pending before the United States Supreme Court, claiming that
the new system is just as unfair as the previous one, which was declared
unconstitutional. On March 26, 2007, David Hicks, who was charged with
providing material support to terrorists, was the first detainee to face a
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judge under the Military Commissions Act passed by Congress in 2006."
Hicks faced a life term in prison and had been held virtually incommuni-
cado without a hearing for five years at the Guantanamo detention cen-
ter.”’ He pled guilty to one count before the military commissions court at
Guantanamo, and his plea meant there would be no trial on the issue of
his guilt and thus the fairness of the new trial procedure was left in ques-
tion. On March 30, 2007, an eight-member panel of military officers im-
posed a sentence of nine more months in custody. Hicks’ military defense
lawyer, U.S. Marine Major Michael Mori, criticized the military commis-
sions as unfair and reportedly called them kangaroo courts.”! Meanwhile,
the Military Commissions Act and the fairness of the trials conducted by
the military commissions are almost certain to come up before the
Supreme Court. Surely the ghosts of Nuremberg will be watching.

In 2004 threats to the Nuremberg legacy emerged in still another
form, causing many Americans to feel ashamed and further damaging
America’s reputation as a protector of human rights. It hardly seems
possible that in the first decade of the new century this great American
nation found itself on the brink of making torture legal. Before 9/11
no one could imagine that someday our high officials would consider
torture as an unofficial policy of the U.S. government.*?

Nuremberg inspired the law that made torture an international
crime. The Nuremberg judges sent Nazi officials, SS men in particular,
to their deaths for acts of torture. The evidence both in the main trial
and in the trials that followed showed that in territories occupied by
the Nazis so-called “third degree interrogations” were often used to try
to obtain information about the Allied forces.”

From the Nuremberg precedent came the United Nations’ 1948 Uni-
versal Declaration of Human Rights which declared in the simplest of
terms: No one shall be subjected to torture or to cruel, inhuman or degrad-
ing treatment or punishment.?* There were no exceptions. All human be-
ings were protected, wherever and whoever they were, even terrorists and
enemy combatants, suspected or convicted. Torture was unlawful under
any circumstances. In 1949 the Geneva Conventions adopted the same
rule, as did the United Nations Convention Against Torture in 1984.%

In April 2004 American newspapers and television shocked the pub-
lic with photographs taken from the Abu Ghraib prison outside Baghdad
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showing Iraqi prisoners being mistreated and humiliated by U.S. sol-
diers. Later investigations alleged a system of torture practiced by U.S.
personnel in Guantanamo, Afghanistan and Iraq.?® Secretary of Defense
Donald Rumsfeld, since retired, said that only a small number of U.S.
military were involved and denied any policy in his department authoriz-
ing torture.”’

Soon after the Abu Ghraib scandal broke, a document prepared by
the Justice Department was leaked to the press. Later known as the
“Torture Memo,” the document authorized the Central Intelligence
Agency to inflict pain and suffering on detainees during interrogations.
The document advised that the president could supersede laws pro-
hibiting torture under the doctrine of “necessity.”?®

In the fall of 2005 an ABC news report revealed that interrogators
for the Central Intelligence Agency, using officially approved tactics,
were forcing suspected terrorists to stand handcuffed, feet shackled to
the floor, for more than forty hours; others were made to stand naked in
fifty-degree temperatures while being doused with cold water; and still
others were subjected to a procedure called “water boarding” in which
the prisoner was bound to an inclined board, feet raised higher than the
head, and then cellophane was wrapped over his face and water poured
over him causing a fear of drowning.?

In November 2005, the administration’s support for torture came
out in the open when Vice President Cheney lobbied senators to allow
torture as U.S. policy. Specifically, Cheney appealed to the senators to
authorize exceptions for the CIA in the proposed ban on torture.*® His
attempt failed, and instead Congress overwhelmingly passed an amend-
ment proposed by Senator John McCain outlawing torture. The presi-
dent then issued a “signing statement,” which implied that as
Commander-in-Chief he will follow the ban on torture as he sees fit.*!
In effect, the White House told Congress that it had no intention of
complying with laws restricting their power to torture detainees.*?

Despite the ban by Congress, torture apparently continued at Guan-
tanamo in 2006. In February 2006, the United Nations Human Rights
Commission called for the United States to shut down the camp at
Guantanamo. The commission declared that some of the practices at the
detention center “must be assessed as amounting to torture.”*
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Albert J. Mora was no casual observer of the scene at Guantanamo
Bay. He was general counsel of the United States Navy—a position
equivalent to a four-star general—before his departure from that office
in January 2006. For years Mora was deeply involved in investigating
charges of abuse against suspected terrorists at the infamous detention
camp. He could hardly be said to have any bias against the Bush admin-
istration, having served in both the first and second Bush administra-
tions as a political appointee. But Mora pleaded with his superiors to
stop what he believed to be cruelty and torture of the detainees and
warned the administration that the new legal theory granting the presi-
dent the right to authorize abuse was dangerous and illegal.*

In a notable story, The New Yorker magazine reported in February
2006 that Mora’s efforts “to halt what he saw as a disastrous and unlawful
policy of authorizing cruelty toward terror suspects” were largely under-
mined by a small contingent of administration lawyers working closely
with Vice President Cheney.*® Referring to the administration lawyers and
their determination that the Geneva Conventions did not apply, Mora
wondered “if they were even familiar with the Nuremberg trials.”*

In the spring of 2007, as this book went to press, many Americans
feared that the Bush administration was dismantling the rule of law in
America. The administration was accused of systematically denying the
right to counsel, the right to evidence and the right to a fair trial—or
any trial for that matter—to prisoners who may have committed no

1‘37

crime at all.”” Even the conservative press was complaining. Said The

San Diego Union Tribune:

The word needs to get out that the current detainee policy is unac-
ceptable and harmful, not just to those being detained but the country

as a whole. Americans are better people than this, and it’s time we

started acting like it.*®

After World War II, Nuremberg convinced most of the world that
the United States was guardian of the highest ideals of justice. American
men and women were willing to fight and die for those ideals. But the
use of torture, the denial of habeas corpus and the denial of due process
is not the legacy that Nuremberg promised. America must take back that
legacy and save it from being lost in the name of national security.
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CHAPTER TWENTY-TWO

SABOTAGE OF THE
INTERNATIONAL CRIMINAL COURT

SABOTAGE. THE WORD SOUNDS HARSH. BUT IT IS NOT UNFAIR TO USE
the term in describing the Bush administration’s policy toward the In-
ternational Criminal Court (ICC). Other terms like “opposed” or “re-
sistant” would be milder but hardly accurate. Sabotage is the right
description.

How disappointed Robert Jackson would be if he knew that his own
country not only refuses to participate in the ICC but threatens other
countries with sanctions unless they do the same. Jackson did what no
other Supreme Court justice had ever done before when he took leave
from the court to do what he could not do on the bench. He feared civi-
lization could not survive a third world war so he took the job as chief
prosecutor of the Nuremberg trial because he saw Nuremberg as a way to
deter war. Jackson knew that the case against the major Nazi war crimi-
nals was only the beginning of a long march to international justice. A
permanent court would be the natural next step after Nuremberg.

Henry T. King, Jr., who worked closely with Jackson as a prosecutor
at Nuremberg, also attended the United Nations conference at Rome on
the creation of the ICC in June 1998. “It is indeed a matter of supreme
irony,” wrote King,

that the United States of America, which led the way in the Nuremberg
proceedings through Jackson’s leadership, has turned its back on Jack-
son by renouncing, and making every effort to sabotage, the introduc-
tion of the International Criminal Court into today’s world.!

In 2000 President Clinton signed the Rome Statute that created the
new court. Two years later Clinton’s successor, President Bush, let it be
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known that his administration would not respect Clinton’s signature. In
May 2002 the Under Secretary of State John R. Bolton sent a letter to
Kofi Annan, U.N. Secretary-General, announcing that the United States
did not consider itself bound by the Rome Statute.” The United States
then “unsigned” Clinton’s signature, an unprecedented event in the his-
tory of diplomacy. Bolton outlined the nature of the administration’s
policy on the new court. He listed three things the United States would
not do with regard to the International Criminal Court: no financial
support; no help to make the court function; and no working with other
nations to improve the court. “This policy,” Bolton said, “will maximize
the chances that the court will not come into existence.”® This was un-
abashed opposition and a betrayal of the Nuremberg legacy. Bolton was
later appointed U.S. ambassador to the United Nations.

Further sabotage came when the United States suspended military
aid to 35 countries that supported the court, when they refused to
pledge to give American citizens immunity before the ICC.* Congress
passed another law in 2004 that requires that economic aid be sus-
pended to nations refusing to sign “agreements” to exempt Americans
from prosecution.’

When the delegates at the Rome conference were discussing the
statute, the United States took the position that it would only approve
the statute on the condition that no American would be prosecuted
without prior consent by the Bush administration. That sounds to for-
eigners like the kind of arrogance that only fuels more anti-American
sentiment. “Obviously,” wrote Henry King, “had other nations taken this
position, there would indeed have been no court. I believe the U.S. ap-
proach was designed to kill the court even before its birth.”®

A basic precedent set at Nuremberg was that no one is above the
law. The Bush administration makes a mockery of that precedent
when it insists that Americans abroad are above the law. Put simply,
the administration’s policy is: Prosecute anyone you like, but not
Americans.

In 2006, as mentioned earlier, the ICC was up and running despite
the absence of the most powerful country in the world. The court’s
fiery prosecutor, Luis Moreno-Ocampo, is naturally disappointed by
the lack of American support but he is undeterred. He sees the court as
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a real chance to advance civilization, to finally realize Jackson’s vision,
and as the only way to deter war criminals.

Many Americans wonder why their country has taken such a strong
position against the ICC. Foreigners wonder also, judging by their ques-
tions every time I have lectured in Europe. Even conceding that there
may be legitimate reasons for not participating, they wonder with good
reason why the United States must go to such extreme measures to co-
erce other nations not to join. Surely the American people want to see
the perpetrators of genocide and crimes against humanity prosecuted
and punished, and they want to have a say in that process. American
men and women have fought and died to stop Hitler and Saddam Hus-
sein and their ilk. It seems inconsistent for America to oppose a court
that brings such persons to justice and exposes their agendas.

The main reason for America’s objection is the fear that anti-Amer-
ican nations will use the court to prosecute American service people and
officials in their countries on trumped up charges, just to embarrass the
United States. In other words, Americans abroad would be unjustly
turned over to the court by parties who are politically motivated.

Specifically, one of the stated reasons for the United States’ refusal to
join the ICC is that the court lacks sufficient checks on the prosecutor.”
There was a fear that “unchecked power in the hands of the prosecutor”
could lead to prosecutions based on political motives.® Another reason
for opposition to the ICC is that the Rome treaty that created the court
only covers countries that join while non-members are beyond the
court’s jurisdiction; and furthermore, that it would be unconstitutional
to submit U.S. citizens to judges and trial procedures not supervised by
Americans.

Many experts find such arguments unpersuasive and say there is no
need for the United States to fear involvement in the ICC. The court’s
statute contains checks and balances designed to ensure justice. The
court has promised to deal only with top leaders and it will only try
cases that a national court is unwilling or unable to investigate. The
eighteen judges are elected by the member states.

If the ICC prosecutor intends to investigate a case, he or she must
notify the country involved. The prosecutor must defer any action if
that country says it will handle the matter and shows its investigation is
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not a sham. As far as the claim that the court lacks the due process pro-
tections of the U.S. Constitution, the ICC requires Miranda-type
warnings before police can take a statement from a defendant, and the
right to a speedy and public trial, competent defense attorneys, recipro-
cal discovery of evidence, confrontation of witnesses and protection
against double jeopardy. The court does not provide for jury trials, but
neither did Nuremberg nor any of the other ad hoc tribunals sponsored
by the United Nations such as those for Yugoslavia, Rwanda and Sierra
Leone.

Judge Patricia M. Wald has served on the International Criminal
Tribunal for the Former Yugoslavia, and was chief judge of the United
States Court of Appeals for the District of Columbia Circuit. As to why
she supports the ICC, Judge Wald said:

The ICC represents a critical step forward in the century-long journey
toward holding accountable individuals who have engaged in wide-
spread wartime and peacetime atrocities against civilians. There is sim-
ply no other game in town, and abandonment of the court effectively
abandons the journey toward international norms of responsibility at a
time when globalization in other domains—communications, technol-
ogy, trade, even civil law—forges ahead at an accelerating pace. Unless
the international community of nations drops all pretense of holding
war criminals accountable, there is no alternative to the ICC.°

Critics of the administration’s position say that one reason for the
opposition to the ICC is the fear that high American officials might ac-
tually violate international law and then be legitimately prosecuted. But
how much stronger, how much more influential, the ICC would be if it
had United States’ support! If the court fails because it lacks U.S. sup-
port, the consequences could be serious for human rights and world
peace. Totalitarian dictators who have innocent victims killed and tor-
tured, maimed and raped, would go unpunished. The message of
Nuremberg that Robert Jackson wanted sent out to tyrants across the
world will fall flat, and the atrocities will go on. The San Francisco
Chronicle had this to say:

This country needs the world’s nations to support its efforts to prevent
terrorist attacks. The ICC was designed to provide a moral compass by
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which the world can judge war crimes, and crimes against humanity.
As the world’s only superpower, the United States should be support-
ing, not sabotaging, the creation of an international institution that
can help stamp the newly emerging global culture with the rule of law.
We should be offering moral leadership, not violating our own demo-
cratic principles. Every country deserves equal protection before the
law and no nation should be above the law.'

The United States led the way in the creation and implementation
of the Nuremberg trials. As a soldier in Europe at the time of the 1945
pre-trial conference in London, I remember feeling proud of my coun-
try for insisting that the great trial would be run on the principle that no
one is above the law. Yet today, with its opposition and sabotage of the
ICC, the Bush administration sends a message that insults the Nurem-
berg legacy—a message that says the rule of law is only for other people.
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CONCLUSION

IN 1945 ROBERT JACKSON CAME TO NUREMBERG WITH NOBLE GOALS.
He saw his role as far more than the prosecution of twenty-two Nazi war
criminals. He wanted to find a better way to control both aggression and
revenge. Specifically, he wanted to deter war and the atrocities of war.
Critics say he failed, that the hope of Nuremberg left nothing but “his-

”1 Wars continue. Atrocities still shock the world. Too often lit-

toric ash.
tle is done to halt the carnage until it is too late.

The violence in Darfur is the most recent example. As in Rwanda,
the world looks elsewhere while women and children are slain in Darfur
by the fighting between rebels and government forces.” Nuremberg
made the waging of aggressive war “the supreme crime,” and at the time
many historians believed this to be the trial’s greatest achievement. But
since Nuremberg no one has been prosecuted on such a charge and the
crime remains undefined.

We shall never know, however, how many national leaders have
been deterred from initiating military conquest and cruel abuse of in-
nocent civilians by the threat of a Nuremberg-type prosecution. His-
tory teaches that critical judgment of a controversial event should be
reserved until a substantial period of time has passed. In the case of
Nuremberg, over sixty years have gone by since Jackson made his open-
ing statement. The time is right to step back and examine the trial’s
deeds and flaws and whether its initial reputation as a beacon of justice
has stood up over the years.

Nuremberg had many defects, the worst of these being victors’ jus-
tice and the possible application of ex post facto law. But such shortcom-
ings are outweighed by the trial’s legacy, a great leap forward in the
evolution of a civilized world.

The major points of this legacy can be summarized as follows:
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A new standard of justice and fair trial. The Nuremberg judgment
not only served as precedent for other trials of war criminals but
also influenced domestic trials.

The birth of the international human rights movement. Many ex-
perts say that Nuremberg’s most important legacy was to recog-
nize crimes against humanity.’?

Individual accountability and the rule of law applied to heads of
state. This remarkable change in international law meant the end
of sovereignty as a shield for leaders who commit war crimes or
crimes against humanity.

A written authoritative record that showed how low a highly civi-
lized nation could sink under ruthless dictatorship. This was a les-
son that has influenced over sixty years of peace and democracy
in Germany.

The principle that waging aggressive war and conspiracy to wage
aggressive war are crimes.*

The principle that obedience to superior orders is not a defense
for war crimes and human rights violations, but may be consid-
ered only in mitigation of punishment.

The dramatic change in the legal relationship between govern-
ments and the governed and how they perceive each other.
Prevention of martyrdom for Nazi leaders, a status which would
have been accorded them had they been summarily executed.

The concept of an international trial, with judges and lawyers
from different nations overcoming obstacles of language, custom
and procedure.

The principle of universal jurisdiction. This outgrowth of
Nuremberg means that some crimes are so grave that no matter
where a crime is committed, any country that captures the perpe-
trator may subject the individual to a trial and to punishment on
behalf of all nations.

Vindication of the United States’ intervention in the war against
Nazi Germany by exposing the Holocaust and Hitler’s plans of
aggression.

The effect of the trial record in making Americans aware that they
could no longer be an isolationist nation, that they had become
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responsible for protecting western democracy. This is true despite
the current administration’s opposition to the International
Criminal Court.

+ The effect of the trial record in raising America’s awareness of the
consequences of racial prejudice and lessening discrimination
against blacks and Jews in America.

* The influence of the Nuremberg judgment on the United States
Supreme Court, particularly in cases involving treatment of sus-
pected terrorists.

* The establishment of the Nuremberg Code, which set the guide-
lines for medical research involving human beings and which
evolved into the medical doctrine of informed consent.

* The trials’ influence in causing changes in the rules of war and the
treatment of prisoners.

+ The Nuremberg trials of Nazi industrialists laid the groundwork
for current lawsuits against business firms accused of exploita-
tion, abuses and even crimes against humanity in foreign lands.

Nuremberg also saw the emergence of a new American hero in the
person of Robert Jackson. On the one hand, the trial exposed his frail-
ties, his indiscretions (especially his inept cross-examination of Her-
mann Goering), unethical contacts with a judge and lack of interest in
administration. But these flaws paled beside his performance as a cru-
sader for justice. More than anyone else Jackson made the trial happen
and established its reputation as remarkably fair and effective, despite
the charged circumstances under which it was held.” Years later Judge
Biddle, in a calmer, cooler tone than the impetuous letter to his wife
quoted earlier, commented:

The trial was the result of Mr. Jackson’s patience and perseverance and
unflagging determination that these men should be given a fair trial by
an impartial international tribunal.®

On his return from Nuremberg, Jackson should have been honored
with national acclaim. Instead he resumed his seat on the Supreme
Court without fanfare. In 1954, five years after the last of the Nurem-
berg trials, Jackson was driving to work from his home in McLean,
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Virginia, when he suddenly became ill. He died later that day. One of
his last acts on the court was to affirm the end of racial segregation in
American public schools via Brown v. Board of Education.

On January 24, 2005, the United Nations held a special session of
the General Assembly to mark the sixtieth anniversary of the liberation
of the Nazi concentration camps. A few days later heads of state, sur-
vivors and a few liberators from the Soviet Red Army gathered at
Auschwitz-Birkenau for a ceremony commemorating the freeing of
thousands of inmates from the notorious death camp. Jewish organiza-
tions expressed concern that because most survivors and liberators were
in their eighties or nineties there will soon no longer be any living mem-
ory of the Holocaust. The presidents of Russia, Poland, and Israel and
U.S. Vice-President Dick Cheney spoke of the need to keep awareness of
the Holocaust alive after the last survivors have died.’”

They may have forgotten that the principal and most reliable source
of our knowledge of the Holocaust will never die—the record estab-
lished at Nuremberg and the evidence specifically collected and gath-
ered there, a record that will withstand the test of history.® Nuremberg is
the single event that more than any other guarantees that those atroci-
ties will not be forgotten. “Nuremberg remains,” writes Gary Jonathan
Bass of Princeton, “legalism’s greatest moment of glory.””

Perhaps the ideals of justice set at Nuremberg were too high to
expect future generations and their governments to uphold them.
Soon after the attack of 9/11, Nuremberg’s light began to flicker. With
its treatment of suspected terrorists held at Guantanamo Bay, the
Bush administration chose to defy Jackson’s most cherished principle:
Justice for all. It did so on the ground that when it comes to fighting
terrorism, anything goes. The government took the position that it
can do anything it chooses to anyone determined to be an “enemy
combatant.” It can hold detainees incommunicado indefinitely—un-
able to challenge their detention, unable to see the evidence against
them or even know the charges. If there must be a trial, then it will be
a secret proceeding lacking the elements of due process. Nuremberg
was ignored.

When the Supreme Court ruled in 2004 that even terrorist suspects
had a right to challenge their detention in a U.S. court,'” and when the
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court declared later in 2006 that secret military commissions were un-
fair,'! these rulings meant that the Nuremberg legacy of fair trial for
every accused human being was still alive.

Our leaders in government would do well to sit back and remind
themselves how efforts for justice and human rights have evolved over
the years. The high points would include the Magna Carta, the inven-
tion of the writ of habeas corpus, the Constitution and Bill of Rights, the
Geneva Conventions, and the Universal Declaration of Human Rights,
to name a few.

Now we might consider adding another historic moment to the list,
a moment that almost never happened: the decision in London to have a
fair trial at Nuremberg. That was a splendid victory for Robert Jackson,
an even greater victory for humanity.
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