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Introduction

In December 2009, an op-ed piece entitled “The Real Rules of War”
appeared in the Wall Street Journal. It is a commentary on war crimes
and the rules that seek to limit the savagery that is a common and
perhaps inevitable part of armed conflict. Laws governing behavior
in war are well and good, the author argues, but only so long as both
sides respect them, a rare occurrence. And he suggests that the law of
war is problematic in a more general sense. It applies the behavioral
standards of civilian society to soldiers who are exposed to stresses
that civilians who have never experienced combat can scarcely imag-
ine. Although the author declares the rules of war to be “important,”
his primary message seems to be that efforts to govern the behavior
of soldiers in battle are often impractical.

The essay appears to have been inspired by recent American experi-
ences in Iraq, including cases of allegedly illegal conduct by U.S. forces.
Ahmed Hashim Abed was beaten by Navy SEALs who captured him,
but, after all, he was the mastermind of the brutal murders of four ci-
vilian contractors in Fallujah. Although they violated the rules, do the
Americans who beat him deserve to be punished? The three SEALs
accused of the violations have since been acquitted by military courts.
But most of the historical evidence that the author uses to flesh out his
argument is drawn from the experience of World War II. U.S. troops
murdered German soldiers who had surrendered during the Battle of
the Bulge, the author concedes, but Germans had murdered American
prisoners earlier in the battle. Surrendered SS men were massacred by
American forces at the Dachau concentration camp, but “the obscene
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horror of the Nazis” was in full evidence all around them.! Should sol-
diers abide by the international law of war when their adversaries do
not? Unfortunately, American (and all other) soldiers in World War II
did not always need the provocation of enemy atrocities to commit
their own, a point that the author does not address.

The essay sparked spirited reaction from readers. Some of these were
published in a column provocatively entitled “Do the Realities of War
Turn Warriors into Criminals?”? The essay and the responses to it indi-
cate that the depressing history of war crimes and their punishment in
World War II remains relevant to the contemporary world, fraught as
it is once again with armed conflict and controversy surrounding the
bringing of suspected war criminals to justice. This book is offered as
a contribution to a better understanding of that history, which may be
more complex than the author of the essay realizes.

What follows is a story of crime and punishment. The perpetrators
and victims are soldiers and civilians who were caught up in modern
history’s most devastating war. Literature on war crimes committed
during World War II and the trials that some of them occasioned is
plentiful, but this book is different. The Holocaust, that most horren-
dous of crimes associated with the Second World War II and the focus
of most war-crimes literature, is mentioned only in passing and the
“rape of Nanking” and the Katyn Forest massacre not at all. The atroci-
ties that form the focus of this book each cost the lives of only a hand-
ful of victims, far fewer than the notorious Bataan “Death March” or
the “Malmédy massacre.” It is safe to say that they are unknown to the
great majority of professional historians working in this period and
to most if any of that vast throng of World War II enthusiasts. Yet, the
legal and moral issues raised by these crimes and, in particular, by
their judicial processing far transcend the very limited scope of the
atrocities themselves.

This book is different in another way. Unlike almost all literature
dealing with World War II war crimes, it concerns in part atrocities
perpetrated by American soldiers. Those crimes and the way in which
the U.S. Army regarded them will be compared with the character and
legal treatment of similar crimes committed by Germans. “Similar”
is a critical qualifier that must be emphasized. In no way should this
book be interpreted to suggest even approximate moral equivalence
between the wartime records of the United States and Nazi Germany.
The Holocaust, German genocidal war against the Soviet Union, and
murderously brutal German occupation policies that afflicted much
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of Europe during the dark period between September 1939 and May
1945 have no counterparts in the conduct of U.S. forces during World
War IL.3

But all countries that participated in World War II committed war
crimes, and to this generalization the United States is no exception.
This may be difficult to reconcile with the mythologized and celebra-
tory image of the U.S. war effort to which all Americans have been
long exposed. Paul Fussell, once a young platoon leader with the U.S.
103rd Infantry Division in France who had experienced the “Real
War,” has written that “For the past fifty years [he was writing in
the late 1980s] the Allied war has been sanitized and romanticized
almost beyond recognition by the sentimental, the loony patriotic, the
ignorant, and the bloodthirsty.”* But, in the immediate aftermath of
the war, perhaps before memory had congealed into patriotic myth,
it was possible to read in a mass-circulation middlebrow American
magazine such as the Atlantic Monthly a bitter article written by
Edgar L. Jones, an American ambulance driver and war correspon-
dent. Jones mused:

What kind of a war do civilians suppose we fought, anyway? We
shot prisoners in cold blood, wiped out hospitals, strafed life-
boats, killed or mistreated enemy civilians, finished off the enemy
wounded, tossed the dying into a hole with the dead, and in the
Pacific boiled the flesh off enemy skulls to make table ornaments
for sweethearts or carved their bones into letter openers. . . . As
victors we are privileged to try our defeated opponents for their
crimes against humanity, but we should be realistic enough to
appreciate that if we were on trial for breaking international law,
we should be found guilty on a dozen counts.”

In fact, Americans were sometimes tried for war crimes. Some U.S.
airmen, including eight captured members of the Doolittle raid of
April 1942, were tried by the Japanese for alleged attacks on civilians
in trials that, by Anglo-American standards, were travesties on justice,
and some defendants were executed.® But this book concerns trials
of a different sort. As is generally known, the U.S. Army conducted
hundreds of war-crimes trials of Germans, both military and civilian,
between 1945 and 1947, involving more than 1,600 defendants. What
is less widely known is that the Army also occasionally tried its own
members for atrocities committed in the course of the war, and some of
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these atrocities were similar in scope and character to crimes for which
the Army tried and punished its enemies.

This book has as its primary focus two such war crimes and the tri-
als that resulted from them. The defendants in one were German and
in the other, American. Both were conducted by the U.S. Army in the
months immediately following the end of the war in Europe, and one
case would unexpectedly impinge upon the other. But did the Army
approach the two cases in the same way? Was the evidence required
to bring defendants to trial in the two cases of approximately equal
weight? Were the two trials conducted according to similar procedural
standards, and were verdicts and punishments based on equally rigor-
ous standards of judgment? In other words, did the U.S. Army mete
out equal justice in their trials of these men, American and German?
These questions can be answered only by a careful examination of the
two crimes and of the trials that resulted from them.

The answers to these questions have important implications that go
beyond the assessment of two criminal cases. By means of war-crimes
trials, the United States intended not only to punish Germans for their
offenses, the worst of which beggared (and continue to beggar) the
imagination, but also to educate the German people as to the criminal
nature of the regime that most of them had supported or at least tol-
erated. It was also hoped that an example of fair trials conducted for
the vanquished by the victors would help convince Germans of the
virtues of a democratic society based on respect for law.” But, if the vic-
tors were unwilling to apply the same standards of judgment for war
crimes to themselves, the educational value of the trials would be seri-
ously diminished. Sixty years later, the announced intention of the U.S.
government to try accused terrorists before military commissions in
the absence of some of the legal protections ensured to American citi-
zens, including American soldiers tried by court-martial, has sparked
vigorous debate.® The appearance of hypocrisy and the application of
a double standard in the matter of judging wartime atrocities were as
potentially damaging to a nation’s moral standing in 1946 as they are
today.

A number of people made contributions to the completion of this
book. Robin Smith, historian of the 486th Bombardment Group, pro-
vided valuable documents and photographs relevant to B-17 #909 and
its crew and to the dedication of the memorial to them on Borkum. For
his assistance and for his unfailing interest in this project, he has my
gratitude. Linda ]. Erickson of the U.S. Army Judiciary supplied vital
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court-martial documents generated by the Voerde atrocities, and Carol
Martin and Randy Sowell of the Harry S. Truman Library located cor-
respondence related to the Schneeweiss case. Michelle Romero of the
Snell Library at Northeastern University provided permission to use
material from the papers of Edward F. Lyons Jr. To Jens Westemeier go
my thanks for a stimulating exchange of views on the subject of war
crimes and, in particular, for valuable insights on the contemporary
German perspective on that subject. Riccardo Giannola provided me
with his father’s account of the massacre of Italian prisoners on Sicily,
while Danny S. Parker shared with me important documentary mate-
rial from his own research. I thank The Atlantic Monthly for permis-
sion to quote from Edgar L. Jones’s “One War Is Enough.” Quentin F.
Ingerson kindly gave permission to use his photograph of the crew of
B-17 #909, of which he had been a member. Praeger’s Michael Mill-
man proved a supportive editor and thanks are due to Apex for their
perceptive copyediting.

Finally, I am deeply grateful to my wife, Jane Vahle Weingartner,
for her invaluable assistance as literary critic, grammarian, and word
processing expert and for her patience with a sometimes ill-tempered
and preoccupied husband. Of course, any errors of fact or interpreta-
tion are solely my responsibility.

James J. Weingartner
Edwardsville, Illinois
April 21, 2010
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War Crimes and the Law of War

Borkum and Voerde are two towns in northwestern Germany. They
are separated by little more than 100 miles as the crow flies but dif-
fer significantly. Since the 19th century, the island of Borkum, part
of the North Sea Frisian archipelago, has been a popular (and, prior
to World War 1II, notoriously anti-Semitic) vacation retreat, with the
town of Borkum’s economy centered on catering to a flourishing tour-
ist trade. But Borkum in the early 20th century had a schizophrenic
character. Sharing the island with hotels and shops serving vacation-
ers and residents in the town on Borkum’s southwestern corner were
heavy coastal defense guns to the north, forming part of the defen-
sive chain protecting Germany’s North Sea coast. A German officer
stationed there during World War I poetically called upon Borkum
to “protect the ships that seek safe haven, defend the mainland with
your strong arm.”! By the start of World War II, Borkum'’s “strong
arm” included the two 240 mm guns of Battery Oldenburg and the
four 280mm weapons of Battery Coronel. Complementing Borkum’s
big-gun defenses against seaborne assault was an array of antiair-
craft batteries and air defense radar that offered protection against
the newer threat from the air. Foreign forced laborers were put to
work strengthening fortifications against an Allied attack that never
came. Borkum was able to ride out the war in relative safety and
never fully lost its prewar character as a seaside resort. At least two
Allied aircraft crashed on Borkum in the course of the war, and stray
bombs jettisoned by bombers in distress sometimes fell in the North
Sea close by or even on the island itself, although little damage was
done. The island was occupied by Canadian forces at the end of
the war.?
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Voerde, on the other hand, was a small town on the lower Rhine not
far from the border with the Netherlands to the west and the heav-
ily industrialized (and heavily bombed Ruhr Valley) to the east.?> The
town was home to a 19th-century military installation, the Friedrichs-
feld Truppeniibungsplatz (troop training area), which had served
as a prisoner-of-war camp during the Franco-Prussian War, and
the Buschmannshof compound, a grim barracks-like structure that
housed not soldiers but small children. Its tiny inmates—the oldest
were no more than two years old—were the children of Eastern Euro-
pean women who were employed as slave laborers by the huge Krupp
industrial complex in Essen, a short distance away. The Buschmann-
shof facility had been established in 1943, when Krupp’s own hospital
could no longer accommodate the growing numbers of children born
to its female captive workers. The children were cared for by a staff of
Russian women under German direction, but the quality of care given
to them was minimal. Disease and malnutrition caused the death of
close to 100 of these small prisoners, 48 of them in a diphtheria ep-
idemic in the fall and winter of 1944, before a pitiful remnant was
evacuated in the face of advancing Allied forces. How many, if any,
survived is unknown.*

What brings Borkum and Voerde together in this book is the fact
that both were the scenes of war crimes. As World War II atrocities
go, they were small in terms of the number of victims each claimed—
small even in comparison to the loss of life due to criminal negligence
incurred at Buschmannshof. The crimes that will be addressed here,
however, were not the products of negligence but were willful acts of
murder. One was perpetrated by Germans and the other, by troops of
the U.S. Army, and both would occasion postwar trials of the alleged
perpetrators. In that context, the two crimes would converge in an un-
expected but meaningful way.

By August 1944, the tide of war was running strongly in the Allies’
favor. The Anglo-American forces that had landed in Normandy two
months before were ashore to stay, and Patton’s Third Army was fan-
ning out into the interior of France. In the East, the Red Army had
driven German forces from most Soviet territory and was threaten-
ing the border of East Prussia. In the south, Rome had fallen to Mark
Clark’s Fifth Army two days before the start of Operation Overlord,
and, on August 4, British forces had entered Florence, 140 miles to
the north. The threat of German U-boats had been mastered the year
before, and, in the air, vast fleets of American and British bombers
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operated against often little more than token opposition from German
fighters. Missions over Germany were much safer than they had been
a year earlier when, in twin attacks by the U.S. Eighth Air Force on
August 17, 1943, on the ball-bearing works at Schweinfurt and the
Messerschmitt factory at Regensburg, 60 heavy bombers had been
shot down and more than twice that number damaged, many be-
yond repair. More than six hundred crewmen had been lost. But flak,
occasional German fighters, and accidents ensured that operating a
bomber on missions in German skies remained dangerous business
until the end of the war.

The Eighth Air Force was to be up in strength on the morning of
August 4, 1944. From their bases in East Anglia and the Midlands,
more than 1,300 bombers were assigned to strike targets in northern
Germany. One of these aircraft was B-17 #909 of the 486th Bombard-
ment Group (Heavy), based at Sudbury. The crew was composed of
recent arrivals in the European Theater of Operations, having joined
the 486th late in July. Under the command of Second Lieutenant
Harvey M. Walthall of Baltimore, they were hastily integrated into a
group then making the transition from flying Consolidated B-24 “Lib-
erators” to Boeing B-17 “Flying Fortresses,” which, although built to
an older design than the B-24, had a higher operational ceiling and
were more stable bombing platforms. Walthall’s crew had flown its
tirst mission two days earlier. The fledgling #909 returned safely, but
Walthall had shown himself to be a less than satisfactory formation
flyer, having had difficulty holding position in his element and, in the
process, frightening the crews of neighboring planes. The August 4
mission began inauspiciously; takeoff was delayed by fog, and assem-
bly was complicated by a malfunctioning radio beacon. But, by a few
minutes past 11 A.M., the bombers were crossing the English coastline
at 13,000 feet and climbing on a northeasterly heading to their bomb-
ing altitude of 25,000 feet.

The 486th’s primary target was the 5,000-ton-per-month capac-
ity Ernst Schliemann oil refinery at Hamburg, an objective that was
part of a campaign against the German oil industry then in the pro-
cess of rapidly “demodernizing” the Nazi war effort to a premotorized
state. Each B-17 carried a bomb load of 20 250-pound general-purpose
bombs. These were light missiles, but effective against a refinery’s
fragile network of storage tanks, pipes, and retorts. The Schliemann re-
finery, however, would be spared #909’s bombs. Shortly before 1 P.M.,
the 486th crossed the German coast north-northwest of Bremen, where
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flak sent #949 spinning to earth. One parachute was observed. A few
minutes later, as the formation was executing a turn east of Bremen,
two planes collided, perhaps the result of a flak burst that propelled
one into the other and/or pilot error. In any case, #145 fell out of con-
trol and disintegrated in midair. The other B-17 was Walthall’s #909.
In the terrifying moments following the collision, two crewmen, flight
engineer Sergeant Kazmer Rachak and navigator Second Lieutenant
Quentin Ingerson, took to their parachutes. The rest of the crew might
have followed, had it not been for #909’s initially uncontrolled dive
that trapped them in their positions. But, fatefully, as events would
prove, Walthall and his copilot, Second Lieutenant William Myers,
succeeded in bringing #909 under control and swinging the damaged
plane around in an attempt to nurse it home to England. There were
no surviving witnesses to the effort, but Walthall undoubtedly would
have ordered #909’s bomb load jettisoned in order to lighten the air-
craft as it struggled westward. It was not enough. By the time it had
passed the German coastline, Walthall’s bomber had lost too much al-
titude to permit it to cross the 250 miles of the North Sea to British soil.
Beneath its wings lay the inviting beaches of Borkum. Walthall brought
his plane in from the northeast and executed a wheels-up landing on
tidal flats north of the town, known to locals as the Muschelfeld. It was
a harrowing conclusion to a terrifying mission, for #909 had been fired
upon by naval antiaircraft gunners on its approach, and some Ger-
man witnesses claimed that fire had been returned by the B-17’s defen-
sive .50-caliber machine guns. Yet, #909 had suffered little additional
damage, and the remaining seven crewmen surrendered peacefully
and without further incident to German personnel who had been dis-
patched to the scene.’

The emergency landing of #909 on Borkum brought into collision
not only aircraft and earth but also asymmetrical elements of the
laws of war. To the degree that the vast and mutual dealing of death
and destruction characterizing World War II was influenced by inter-
national law, it was affected primarily by conventions concluded in
the periods immediately preceding and following World War 1. One
of these was Hague Convention IV of 1907, “Convention Respecting
the Laws and Customs of War on Land,” a slight revision of a similar
treaty completed in 1899. In explaining the intentions of its signato-
ries, its preamble notes that they had been “Animated by the desire to
serve . . . the interests of humanity and the ever progressive needs of
civilization” and “inspired by the desire to diminish the evils of war,



War Crimes and the Law of War 5

as far as military requirements permit [author’s italics].” Nevertheless,
the convention notes that “The right of belligerents to adopt means
of injuring the enemy is not unlimited” (Article 22). The protections
due prisoners of war are stated unambiguously: “They must be hu-
manely treated,” (Article 4) and “it is especially forbidden . . . to kill or
wound an enemy who, after having laid down his arms, or having no
longer means of defense, has surrendered at discretion” (Article 23).
Article 25, however, contains an element that also seems unambiguous
in regard to civilians and their property: “The attack or bombardment,
by whatever means, of towns, villages, dwellings or buildings which
are undefended is prohibited,” although the definition of “defended
town” might be subject to a variety of interpretations. The inclusion
of the phrase “by whatever means” was clearly intended to address
the recently invented airplane, for it was the only change made to a
similar article in the Hague Convention of 1899, four years before the
Wright brothers’ first heavier-than-air flight. Aerial warfare had been
addressed at the 1899 conference, however, in the form of a five-year
prohibition on the employment “of balloons or similar new machines
for throwing projectiles or explosives,” due to their indiscriminate na-
ture. This, of course, had expired by 1907.°

But, if attack on an undefended town (however that might have
been understood) was an illegal operation of land warfare, what was
one to make of Hague Convention IX, “Bombardment by Naval Forces
in Time of War,” which was signed on the same day as “HagueIV”? An
apparently similar prohibition of the bombardment of “undefended
ports, towns, villages, dwellings, or buildings” was followed by a body
of exceptions large enough to allow the passage of a battleship. Anaval
commander, according to Article 2, was free to destroy with his big
guns “military works, military or naval establishments, depots of arms
or war materiel, workshops or plants which could be utilized for the
needs of the hostile fleet or army.” Moreover, “He incurs no respon-
sibility for any unavoidable damage which may be caused by a bom-
bardment under such circumstances.” And even undefended places
devoid of military significance were open to bombardment if, “after a
formal summons has been made to them, [local authorities] decline to
comply with requisitions for provisions or supplies” (Article 3).”

In sharp contrast to existing primitive aircraft, warships, particu-
larly battleships, were the most sophisticated and destructive weap-
ons systems of the day. The revolutionary HMS Dreadnought, placed
in service with the Royal Navy less than a year prior to the signing of
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Hague IX, was capable of firing 10 850-pound projectiles per minute to
arange of 12 miles. The greater effectiveness of naval gunfire and long
experience with its employment against shore targets going back to
the 16th century may account for the unwillingness of the conferees to
impose significant restrictions upon its use. Comparatively primitive
bombardment by heavier-than-air aircraft, on the other hand, would
not be introduced to international conflict for another four years, when
Italy employed a handful of planes against Turkish forces in Libya;
these dropped their first bombs on enemy positions on November 1,
1911. The tiny missiles, weighing no more than five pounds, had little
physical effect, but the first lines of a new and terrifying chapter in the
history of warfare had been written. When aircraft were again used
against their army in the Balkan War of the following year, the Turks
threatened to execute any of the attacking airmen whom they might
capture.®

World War I threw into high relief the destructive potential of aerial
bombardment and saw the application to it, in practice, of the relatively
permissive standards that already regulated naval bombardment. The
shelling by German battle cruisers of British coastal towns in Decem-
ber 1914 resulted in substantial loss of civilian life and property and
earned for the Germans condemnation as “baby killers” in the British
press, although some of these towns were fortified and, therefore, seem-
ingly legitimate targets under existing international law.” In 1915, raids
on British cities by Zeppelins were followed two years later by the op-
erational advent of the Gotha, history’s first strategic bomber, capable
of carrying a 660-pound bomb load at 80 miles per hour at altitudes
up to 15,000 feet. An attack on London on June 13, 1917, by 14 Gothas
resulted in the deaths of 160 people, about half of them women and
children, when a bomb struck the Liverpool Street Station.'’ Such raids
were condemned in Allied propaganda as examples of a uniquely Ger-
man barbarity, although the British carried out similar attacks of their
own and their naval blockade of German ports resulted in the deaths
by malnutrition of hundreds of thousands of civilians.!! By the end of
the war, the British had succeeded in dropping a 1,650-pound bomb
(far larger in terms of explosive payload, if not gross weight, than the
biggest naval projectiles of the time) from a bomber and were planning
an aerial assault on Germany with hundreds of Handley Page V /1500
four-engine bombers capable of reaching Berlin from bases in England
and able to carry maximum bomb loads of 7,500 pounds.'? All of these
acts exemplified an accelerating destructive dynamic in which the
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economic base of modern industrialized war provided both the means
and the justification for mass assaults on civilian populations.
Something more than 8.5 million men had died in combat during
World War I, primarily the victims of the machine guns and artillery
pieces produced in the industrial centers of Europe. Some theoreticians
concluded that the airplane, whose enormous destructive potential was
suggested by aircraft such as the V/1500, could provide the means of
avoiding such battlefield carnage in future wars. Fleets of heavy bomb-
ers could strike devastating blows at enemy cities, crippling industrial
infrastructures and demoralizing populations, bringing conflicts to
quick and relatively inexpensive conclusions, victorious conclusions
at least for those best prepared materially and psychologically to wage
war in this manner. Yet, the fact that what came to be known euphe-
mistically as “strategic bombing” inevitably involved the killing of
civilians—perhaps in very large numbers—was troubling to many.
Delegates to the Washington Conference on the Limitation of Arma-
ment, whose most notable achievement was the establishment of fixed
ratios of strength among the world’s leading naval powers, decided, in
1922, to establish a commission composed of representatives of Britain,
France, Italy, Japan, and the United States to determine whether the
existing rules were adequate in light of recent innovations in the wag-
ing of war, particularly in the air. The result was a 62-article document
entitled “The Hague Rules of Air Warfare,” which proposed to regu-
late the future employment of aircraft in international conflict. Most
important was a series of provisions that sought to restrict the latitude
of combatants to bomb population centers. Aerial bombardment was
to be limited to military objectives, defined as “military forces; military
works; military establishments or depots; factories constituting impor-
tant and well-known centres engaged in the manufacture of arms, am-
munition, or distinctively military supplies; lines of communication
or transportation used for military purposes.” Attacks on population
centers not in the immediate vicinity of the operation of ground forces
were prohibited unless they contained military objectives so defined,
but those objectives might be attacked only if the “indiscriminate
bombardment of the civilian population” could be avoided. Popula-
tion centers that were in the immediate vicinity of such forces might be
bombed “provided that there exists a reasonable presumption that the
military concentration is sufficiently important to justify such bom-
bardment, having regard to the danger thus caused to the civilian pop-
ulation.” Although the restrictive provisions, in practice, would have
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been open to broad interpretation and would have allowed consider-
able freedom to the new breed of air warriors, the proposed rules nev-
ertheless threatened to complicate and to some degree constrain the
employment of a new technology of possibly war-winning potency,
and this the major powers were unwilling to risk. The Hague Rules of
Air Warfare remained a dead letter.'?

International law regulating the treatment of prisoners of war was
a different story. Hague IV of 1907 had stated simply that prisoners
“must be humanely treated” and then specified in 16 articles the par-
ticulars of their required treatment. World War I had seen prisoners
of war taken in unprecedented numbers and held, in some cases, for
more than four years. Some had suffered terribly. The Convention of
July 27, 1929, Relative to the Treatment of Prisoners of War of 1929
(the “Geneva Convention,” in the discourse of World War II) was in-
spired, according to its preamble, by the recognition that, “in the ex-
treme case of a war, it will be the duty of every Power to diminish, so
far as possible the unavoidable rigors thereof and to mitigate the fate
of prisoners of war.” The 1929 convention spelled out in much greater
detail than had Hague IV the conditions under which prisoners were
to be held, down to a long list of the specific injuries and illnesses that
were to qualify them for repatriation prior to the end of hostilities. But
the fundamental requirement of the convention was that prisoners of
war not be harmed. “They must at all times be humanely treated and
protected, particularly against acts of violence, insults and public cu-
riosity. Measures of reprisal against them are prohibited” (Article 2).
And “Prisoners of War shall be evacuated within the shortest possible
period after their capture, to spots located in a region far enough from
a zone of combat for them to be out of danger” (Article 7). Unlike the
proposed rules for aerial bombardment, with their numerous qualifi-
ers in regard to the safety of civilians, the 1929 Geneva Convention was
unambiguous. Moreover, unlike the abortive air rules, it was adhered
to by most of the world’s independent states. Of the major powers,
only the Soviet Union and Japan (the latter signed but did not ratify)
refused to become parties to it.!*

On the eve of World War II, then, it seems appropriate to speak of
a significant asymmetry in the laws of war. The protected status of
prisoners under all circumstances was clear. Those countries that had
not become parties to the Geneva Convention of 1929 might be writ-
ten off as existing on the fringes of the “civilized” world. Civilians,
on the other hand, had little, if any, formal legal protection against
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aerial attack; pre-World War I treaty law and custom were in gen-
eral agreement that injuring civilians was not a good thing but was
acceptable if it could not be avoided in the pursuit of “legitimate” mili-
tary objectives. And advocates for “strategic” bombing suggested that
civilian casualties might actually serve humanity by bringing wars to
quick conclusions, thus avoiding the prolonged mass slaughter that
had characterized World War I. The will to impose meaningful limi-
tations on a new technology whose potential had only begun to be
explored was lacking. The killing of prisoners of war was not likely to
produce victory, but airpower might!

Among the most enduring icons of the Second World War are scenes
of vast urban devastation wrought by aerial bombardment. Never
before or since have so many great places of human habitation and
endeavor been subjected to destruction of similar magnitude. Ap-
proximately one million human beings, as a rough estimate, died as
a consequence, many of them in overwhelmingly horrible ways. Ger-
many initiated the air war on European cities, and its willingness to
use urban bombing as a conscious instrument of terror is beyond seri-
ous dispute.’® What is also beyond dispute, however, is that British
and American air forces inflicted vastly greater damage on German
cities and their civilian populations than the Luftwaffe visited upon
Germany’s enemies. More Germans died in two series of raids (those
on Hamburg in July 1943 and Dresden in February 1945) than did Brit-
ish civilians in all German air attacks, including V-1 and V-2 missile
bombardments, during the whole of World War II. Although German
aircraft manufacturers produced prototypes of bombers capable of
crossing the Atlantic, the cities of the United States emerged from the
war unscathed by aerial assault.

If there was no clear prohibition of urban bombing in international
law, were the Allies morally justified in demolishing German cities and
killing hundreds of thousands of civilians in the process? Opinion is by
no means unanimous on this contentious issue. Applying the standard
of proportionality in the context of genocidal German policies that re-
sulted in the murders of millions of human beings, policies most expe-
ditiously terminated by the fastest possible termination of the criminal
regime that gave rise to them, might suggest an unambiguous “yes.”
Yet, it may be difficult to resist some degree of empathy with Ham-
burg policeman Otto Miiller who, following the firestorm produced
by the British attack of the night of July 27-28, 1943, encountered a
young girl who had been wandering for days dragging the body of her
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little brother. “I got so angry at this incident,” he later recalled, “that
I would have shot any enemy airman who had parachuted down.
I also think that any English or American person would have felt the
same way.”'® At least one American agreed. U.S. Army Major Burton F.
Ellis, an attorney sent to Germany after the war to assist in the trial
of German war criminals, wrote to his wife in August 1945: “On Sun-
day I went through Darmstadt, a place about the size of Fresno. It was
leveled. Block after block with nothing but burned out skeletons of
apartment houses. If your family, your home, your possessions were
buried there—what would your reaction be? These people that lived
there beat some airmen to death. I can see why they did what they did.
I would have done likewise.”"

But it was not only bombing that assailed civilian populations.
Less widely known and discussed than urban bombing is the fact
that fighter pilots commonly attacked “targets of opportunity” as
they flew over enemy territory. Such targets were sometimes human
beings, and not always military personnel. This issue was frankly ad-
dressed in one of the documentary films produced by the U.S. War
Department for showing to service and civilian audiences. Direc-
tor William Wyler’s Thunderbolt portrays the routine operations of a
U.S. Army Air Forces fighter-bomber group flying the Republic P-47
“Thunderbolt” from bases on the island of Corsica against targets in
German-held territory in Italy during the bloody Allied struggle to
break through German defenses south of Rome in the first half of
1944. Viewers of the film are placed “in the head” of one pilot, whose
voice is supplied by an actor as he flies to the day’s target (a bridge),
drops his bombs, and heads for home. On his way back to base, he
sees a group of people on the ground, although he is unable to iden-
tify them. He muses in the clipped, unemotional tones affected by this
film, “Somebody in that field. Don’t know who they are. No friends
of mine.” With that, he opens fire with his plane’s eight .50-caliber
Browning machine guns, collectively spewing bullets a half-inch in
diameter at the rate of one hundred per second. Continuing on, he
sees rural Italian houses and comments on the supposed German
practice of storing munitions in such structures. He proceeds to strafe
them, initially without explosive effect, commenting, after each at-
tack, “Nothing there” (except, perhaps, one is tempted to observe,
an Italian family). Finally, one of the houses detonates, revealing the
presence of enemy munitions and presumably justifying the attacks
on the others.!®
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Wartime fighter pilot and famed postwar test pilot Chuck Yeager
recalls orders received by his fighter group in the fall of 1944:

Our seventy-five Mustangs [P-51 fighter planes] were assigned
an area fifty miles by fifty miles inside Germany and ordered to
strafe anything that moved. The object was to demoralize the
German population. Nobody asked our opinion about whether
we were actually demoralizing the survivors or maybe enraging
them to stage their own maximum effort. . . . We weren’t asked
how we felt zapping people. It was a miserable, dirty mission,
but we all took off on time and did it. If it occurred to anyone
to refuse to participate (nobody refused, as I recall), that person
would have probably been court-martialed. . . . We were ordered
to commit an atrocity, pure and simple.

Such attacks, delivered at low altitude and against small groups
and, in some cases, individuals, seemed more personal than bombs
dropped from altitudes of four or five miles and were possibly more
frightening and infuriating to the intended victims. Pastor Florenz
Siekermann of Voerde declared, “One can only call it a crime against
humanity that low-flying fighters [Tiefflieger] began more and more to
fire on peaceful people in the streets and even in their fields.” His judg-
ment was probably influenced by an incident toward the end of 1944
in which a 10-year-old boy of the village was machine-gunned on his
way home from school

Some Germans were able to view the ruination being rained upon
them as just retribution for the criminal actions of their own govern-
ment and people. One remarked long after the fact, “I shouldn’t re-
ally say this but I felt a wild joy during those heavy British raids.
That was our punishment for our crimes against the Jews.”?! Such
reactions were almost certainly exceptional. It would be unrealistic to
expect most German civilians who were on the receiving end of Allied
bombs and bullets to regard them as their just desserts. On the con-
trary, it would be remarkable if occasional violence against downed
Allied airmen had not occurred, as attacks on German airmen had
sometimes taken place when they had fallen into the hands of the en-
emy.?? Desire for revenge and frustration over the inability of the Nazi
regime to retaliate in kind grew as German cities were progressively
reduced to rubble.? But, in the later stages of the war, the regime openly
encouraged and sought to legitimize the ill treatment and murder of
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captured Allied aircrew, which served as a means of releasing anger
and deflecting it from the dictatorship that was unable to protect the
German people from increasingly devastating attack from the air. It
also had the effect of making ordinary Germans participants in Nazi
criminality, thus giving them seemingly no alternative but to support
the regime as it fought desperately to fend off defeat and Allied ret-
ribution. By the end of the war, perhaps 350 downed U.S. and British
airmen had been murdered by German civilians, military personnel,
or police and party officials.?* Although the number killed represents
only a small fraction of the total number of Allied airmen captured on
German soil during that period and although some of the murders
would probably have occurred in the absence of official encouragement,
such encouragement was clearly provided. On August 10, 1943, SS com-
mander and German police chief Heinrich Himmler ordered police
officials not to intervene if civilians attacked captured Allied aircrew.
On May 21, 1944, Hitler directed that downed Allied airmen be sum-
marily executed if they had fired on German airmen parachuting
from stricken aircraft or German aircrew who had crash-landed or if
they had attacked trains or individual civilians.® And, in an editorial
published in the Nazi Party newspaper Volkischer Beobachter during
the following week, Propaganda Minister Josef Goebbels, in “a word
on the enemy air terror,” accused British and American airmen of the
willful murder of German civilians. German morale was the primary
objective of Allied bombing, he asserted, and 99 percent of the physi-
cal damage was to the civilian sector. The consequence of this “mur-
der of women and children” was likely to be that the German people
would be moved to take matters into their own hands and pay back
in their own coin Allied flyers who had bailed out over German terri-
tory. But Goebbels reserved most of his venom for Allied flyers who
strafed civilians with their machine guns and cannon, not wholly a
figment of the propaganda minister’s malignant imagination, as we
have seen. “That has nothing more to do with war,” he declared. “That
is sheer murder.” Goebbels went on to describe one incident “out of
thousands” that had allegedly occurred the previous Sunday (thus,
presumably, particularly dastardly) somewhere in Saxony in which
groups of children were attacked, causing numerous casualties. If
such criminals were to be shot down and captured, Goebbels contin-
ued, it would be inappropriate for German soldiers to protect them
from civilians and their just desire for vengeance.?® In fact, according
to an order by Hitler (of which Goebbels may have been unaware),
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troops who captured airmen guilty of such acts were to kill them.
At the end of the month, Hitler’s private secretary and Nazi Party
chancellery chief Martin Bormann circulated a secret memo to party
leaders down to the district level. Provocatively entitled “Re: Justice
Exercised by the People against Anglo-American Murderers,” it, too,
referred to the strafing of civilians, including children, while the latter
were engaged in innocent pursuits and directed that no prosecution
or punishment of citizens who participated in the killing of such air-
men was to take place. Local party bosses or Ortsgruppenleiter were
to be notified orally of the contents of the memo. By early July 1944,
the German high command had issued a top-secret order discourag-
ing military personnel from intervening to protect captured Allied air
crew from civilian attack and made specific reference to Goebbels’s
editorial.?’

Goebbels was guilty of hypocrisy of staggering proportions when
he contrasted the “unlimited barbarity” of the Allied air campaign
with the alleged German wish “that the war should be conducted in
a chivalrous manner.” The air war was barbarous. Genocide was far
worse. And he was simply wrong when he claimed that “There is no
rule of international law which the enemy can call on in this matter.
The Anglo-American pilots place themselves through such a criminal
code of warfare outside the pale of every internationally recognized
rule of warfare.””® Goebbels had conflated instances of fighter planes
machine-gunning civilians with urban bombing, but the fact was that
international law constraining aerial warfare was thin at best, while
that regulating the treatment of prisoners of war and mandating their
protection was well established. There was little in international law
to counter the dominant Allied perspective that extreme and often
indiscriminate force from the air was justified in defeating an enemy
extreme in its evil.

By the summer of 1944, Germans had been subjected to years of
increasingly devastating aerial assault. In spite of the ambiguities in
Goebbels’s editorial, they had every reason to believe that they were
free to do with any of their tormentors who fell into their hands as
they pleased. Yet, it would appear that relatively few Germans actually
participated in or facilitated attacks on captured U.S. flyers. Given the
provocation of Allied bombing and strafing and the encouragement of
lawlessness from Nazi leaders, it is remarkable that so many captured
American airmen (in excess of 32,000) survived the war.? But seven
members of the crew of #909 would not be among them.
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Since all seven crewmen aboard #909 when it crash-landed on Bor-
kum on August 4, 1944, were murdered that day, the only witnesses
to their murders and the events immediately preceding them were
Germans or, in a few cases, non-Germans held as captive laborers.
Dozens of residents of Borkum, members of the Wehrmacht stationed
there and civilians, produced descriptions of what they claimed to
have seen and done. These descriptions were recorded in the context
of an investigation by the U.S. Army of the murders and the trials
of those believed to have been perpetrators. Added, therefore, to the
normal distortions to which human memory is subject was the pow-
erful motivation of self-preservation.

Sworn statements and trial testimony describe a wartime American-
German encounter that began with deceptive calm but culminated in
brutality, terror, and death. Early on the afternoon of August 4, 1944,
pilot Second Lieutenant Harvey Walthall, his copilot, Second Lieu-
tenant William J. Myers, bombardier Second Lieutenant Howard S.
Graham, radioman Sergeant Kenneth Faber, ball turret gunner Ser-
geant James W. Danno, waist gunner Sergeant William F. Dold, and
tail gunner Sergeant William W. Lambertus exited #909 where it had
come to rest on the Muschelfeld. With the exception of one crewman
who had apparently suffered a slight head wound, all had survived
the crash landing uninjured. They were taken prisoner by personnel of
the nearby Ostland antiaircraft battery, one of whom, a Corporal Roes-
ing, bandaged the head of the injured American. The prisoners were
then marched to the battery position about a kilometer away, where
they were searched by the battery commander, Lieutenant Jakob Seiler.
An English-speaking officer, Lieutenant Erich Wentzel, briefly interro-
gated them, after which they were marched under armed guard from
the beach along a route that led through the town of Borkum. The cap-
tives were required to walk with raised hands, and, although the day
was a hot one, they were forced to maintain a fast pace with the en-
couragement of shoves and blows from rifle butts. Encountering a de-
tachment of the Nazi Labor Service (Reichsarbeitsdienst or “RAD”), the
prisoners were beaten with spades, although not seriously injured, by
its members. Then, incited by the mayor and local Nazi Party leader
Jan Akkermann, a mob of townspeople kicked and beat them with
fists and sticks. Throughout their ordeal, their guards offered them
no protection. After a march of slightly more than three and one-half
miles, the guards were equally passive when an off-duty German sol-
dier approached the column near the town hall with drawn pistol and
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shot Lieutenant Graham, who had tripped and fallen, in the head. The
column moved on another mile and a half, pursued by the soldier,
who methodically and fatally shot the remaining six prisoners near
the town’s Sportsplatz (athletic field). The seven murdered flyers were
buried the following day.*

The incident had clearly been encouraged by Nazi statements that
had categorized downed Allied airmen as war criminals who, by
their own actions, had removed themselves from the protected status
of prisoners of war under international law. Prior to the fatal march,
Goebbels’s editorial of the previous spring, transformed in the minds
of some Borkumers into a “decree,” had been adopted as a guide for
the treatment of the captives. And yet, the incident had not fully con-
formed to Goebbels’s model. Walthall’s B-17 had not been a strafing
fighter plane. The naval personnel responsible for the prisoners had
not provided them protection against civilian assault, but the actual
murders had been committed by a member of the Wehrmacht, a sce-
nario not addressed in the propaganda minister’s editorial. This may
account for the falsification of the incident contained in a report drafted
immediately after the killings, according to which the guards had alleg-
edly been overwhelmed by an enraged civilian mob, which had beaten
the airmen to death. The fallacious report was signed by the guards
and possibly transmitted to Gestapo agents on the mainland, although
a report of the examining physician at the naval hospital on Borkum
to which the bodies had been transported correctly noted the cause
of death as gunshots to the head. Not surprisingly, however, German
authorities made no effort to punish anyone for the murders, although
an uneasy atmosphere descended on Borkum. Guards were ordered to
neither speak nor write of the incident and to avoid entering the town.
As the war neared its conclusion, fear of likely Allied retribution inten-
sified uneasiness. Naval Captain Kurt Goebell, the senior officer on the
island, claimed at his trial to have instituted a court-martial in March
1945 to try those responsible for the murders and to have taken up a
collection for the maintenance of the graves of the U.S. flyers, probably
a desperate effort to mitigate Allied punishment. No German trial had
begun when Canadian forces occupied the island early in May 1945.
The graves of the seven airmen neatly marked with white crosses bear-
ing the name of each man and the date of burial, August 5, 1944, were
found in Plot D of Borkum’s Lutheran cemetery.*!

As ghastly as the murder of seven American airmen in Borkum was,
it is a minor entry in the vast catalog of German crimes committed
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during World War II. The Holocaust that consumed much of Europe’s
Jewish population and genocidal German policies directed against the
Slavic peoples of Europe, with their millions of victims, created a new
paradigm of modern state-directed criminality approached only by the
example of Stalin’s Soviet Union. The magnitude of German crimes
has rendered difficult the discussion of World War II war crimes as
an international phenomenon. It constitutes a kind of historical black
hole from which the attentions of historians cannot escape. Moreover,
to mention the crimes of others in the same breath with those of Ger-
many may appear to relativize and therefore diminish the gravity of
Nazi offenses. Nazi genocide also distorts perspectives on German war
crimes. Not all German criminality was motivated by a uniquely Nazi
ideology of race, lawlessness, and the glorification of brutality. Some
of it was the product of psychological forces generated by the stresses
of war that affected all participants in approximately similar ways,
no matter what their national or ideological affinities. Unfortunately,
these distinctions tended to be obscured in the postwar U.S. program
of wholesale war-crimes trials that tried many hundreds of Germans
for offenses ranging from the leadership of Einsatzgruppen, the murder
squads that ranged behind the German army in the Soviet Union, kill-
ing more than a million Jews, and the operation of concentration camps
where vast numbers perished to the shooting of American POWs and
the wearing by German soldiers of Allied uniforms while in combat. In
the minds of many Americans, all tended to be indiscriminately sub-
sumed in a uniquely horrific Nazi conspiracy of evil. But many war
crimes committed by Germans were hardly unique to them. If noth-
ing on the Allied side matched the Holocaust or the genocidal policies
adopted toward Slavic peoples, all parties to World War II commonly
murdered prisoners of war. But here, too, there are important distinc-
tions to be made. Russians and Germans routinely shot each other’s
captured personnel, and vast numbers of Soviet POWs died in German
captivity, while, in the Pacific, little mercy or respect for international
law was shown by either side. On the more “civilized” battlefields
of Western and Central Europe, on the other hand, where ethnically
similar combatants found it easier to recognize in one another a com-
mon humanity, the murder of surrendered enemy soldiers was less
frequent and on a much smaller scale, although not uncommon. The
widely publicized Malmédy massacre of surrendered Gls by troops
of the 1st SS Panzer Division in December 1944 during the Battle
of the Bulge had a rough parallel in the lesser-known murders of
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Axis POWs by members of the U.S. 45th Infantry Division on Sicily
in July 1943. Both war crimes had been encouraged by inflammatory
statements made by commanders prior to combat. In the case of the
Malmédy incident, SS men had received pre-attack “pep talks” urging
the creation of a “wave of fright and terror” and highly ambiguous di-
rectives not to “worry” about taking prisoners. The Germans were also
encouraged to regard the offensive as an opportunity to wreak ven-
geance on Americans for the bombing raids that had taken the lives of
many thousands of German women and children, although the killing
of approximately 80 American prisoners was probably more an act of
convenience on the part of mechanized troops on a very tight schedule
than revenge. The U.S. 45th Infantry Division had been a part of the
U.S. Seventh Army, commanded by Lieutenant General George Pat-
ton. Prior to the Anglo-American invasion of Sicily, Patton had openly
discouraged the taking of prisoners under some circumstances. “Kill
the bastard,” the division’s commander remembered Patton saying,
when the enemy continued to resist within two hundred yards of an
American advance, even if he subsequently offered to surrender.>

There were survivors of both massacres. Their narratives reflect
a common experience of helplessness and terror that transcends na-
tional divisions. Lieutenant Virgil P. Lary described having been taken
prisoner along with other members of the 285th Artillery Observation
Battalion’s Battery B on December 17, 1944. The lightly armed motor-
ized American unit came under heavy fire from a powerful armored
element of the 1st SS Panzer Division and quickly surrendered. All of
the American POWs were assembled by their German captors in a field
adjacent to a road intersection south of the Belgian town of Malmédy.
Three vehicles parked on the road in front of the assembled prisoners.
At the apparent signal of two pistol shots fired by one of the Germans,
machine gun fire was opened on the captured Gls. Lary was slightly
wounded and fell face down in mud, feigning death. He listened to
the agonized screams of the wounded, while German soldiers moved
among the recumbent forms, finishing off those who showed signs of
life. After the Germans departed, Lary succeeded in slipping away and
joining American forces in Malmédy.*®

When Anglo-American forces invaded Sicily on July 10, 1943, Italian
airman Giuseppe Giannola was stationed at the air base of San Pietro
di Caltagirone (known to the Allies as the Biscari airfield), a short dis-
tance inland from the Gulf of Gela, where troops of Patton’s Seventh
Army had come ashore. On July 14, he and a number of other Italian
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soldiers found themselves surrounded by U.S. forces and surrendered
to them. They were strip searched, allowed to retain only their trou-
sers, then marched to join another group of prisoners. The approxi-
mately 50 men were lined up, then mowed down by submachine gun
fire delivered by a noncommissioned officer while 7 other GIs armed
with rifles prevented their escape. Giannola was wounded in the right
arm and lay motionless under corpses for about two hours, while
the Americans lingered to deliver the coup de grace to the wounded
and the dying. After the killers had left, he managed to crawl away
but was shot in the neck by another GI. More merciful U.S. soldiers
picked him up shortly thereafter and took him to a U.S. field hospital
at Scoglitti.* Giannola had survived one of at least two mass murders
of Axis POWs.

The Malmédy and Biscari atrocities are unusual in that detailed
written records have survived, a result of the fact that both gave rise
to formal trials of the alleged perpetrators. But most incidents involv-
ing the murders of prisoners of war did not become the subjects of
methodical investigations and judicial proceedings. Individual pris-
oners or small groups of surrendered enemy soldiers were casually
murdered in the rage and “heat” of combat, in revenge for fallen com-
rades, or as the consequence of the rational if also brutal calculation
that the efficiency of the capturing force would be diminished by bur-
dening itself with prisoners. Sometimes captured soldiers were mur-
dered in reprisal for real or imagined enemy atrocities or because they
were perceived as unnecessarily prolonging a ghastly war. For some
combatants, the perverse joy young men may derive from killing an
overpowered adversary was motivation enough, as might be the re-
luctance to grant a surrendered enemy the relative safety of captivity
while their captors continued to be exposed to the hazards of combat.
Men were killed, their bodies commingled with those of men fallen in
battle, while the killers moved on. Since the perpetrators were rarely
brought to trial, most accounts are anecdotal, preserved in the memo-
ries of participants and witnesses. Stephen G. Fritz describes an inci-
dent in which an American captain invited seven German soldiers to
surrender, then methodically shot each of them in the head. Fritz adds
that “the memoirs of most Gls reveal such episodes.” Infantry platoon
leader Paul Fussell recalls an event that occurred in his company in
which 15 or 20 Germans trapped in a crater and attempting to surren-
der were killed. “Laughing and howling, hoo-ha-ing and good-old-
boy yelling, our men exultantly shot into the crater until every single
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man down there was dead.” Ninety-ninth Infantry Division veteran
Grady Arrington describes the murder of a German POW by a pla-
toon commander “still hysterical with hate and fright” and his own
participation in the killings of wounded German soldiers while filled
with fury over the deaths of his buddies. In his Citizen Soldiers, the late
Stephen Ambrose notes that he had interviewed more than a thousand
U.S. combat veterans. Of these, one-third reported having witnessed
German prisoners with their hands in the air being shot by American
soldiers, although only one admitted his own participation.?® German
conduct in Western Europe was no better and in the East, where war
merged with genocide, far worse.?® In the Pacific, many GIs regarded
the Japanese as little more than animals, due to widespread racism
and the crimes committed by Japanese combatants. Japanese prisoners
of war were few. This was due in part to expectations of the Japanese
high command that Japanese soldiers fight to the death, rather than
surrender and in part to overwhelming U.S. firepower. But, even when
the opportunity to capture Japanese soldiers presented itself, it was
frequently rejected. Charles Lindbergh, while serving as a technical
adviser in the Pacific, was told by a U.S. Army officer on New Guinea
in regard to the taking of Japanese prisoners, “Oh, we could take more
if we wanted to, but our boys don’t like to take prisoners.” “It doesn’t
encourage the rest to surrender,” Lindbergh continued, “when they
hear of their buddies marched out on the flying field and machine
guns turned loose on them.” A Marine Corps veteran of the fighting
on Okinawa remembers, “Nine Marines in ten would shoot them. If
you saw a Jap trying to surrender, you'd let him have it fast.” The
importation of Japanese body parts as souvenirs—skulls, ears, noses,
and the ever-popular gold teeth—became so common that it came to
the attention of the U.S. Customs Service and was widely reported in
the American press.*”’

That Allied troops as well as their enemies had committed battle-
field atrocities created crises of conscience in the minds of some com-
manders after the war, as their governments moved to the trial and
punishment of Axis war criminals. Canadian general Chris Vokes,
while considering a plea for clemency by Kurt Meyer, former com-
mander of the 12th SS Panzer Division, who had been sentenced to
death for the murder of Canadian POWSs on the Normandy front, ob-
served, “There isn’t a general or colonel on the Allied side that I know
of who hasn’t said, “Well, this time we don’t want any prisoners.””
Following the conclusion of the Malmédy massacre trial, in which
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all 73 German defendants were found guilty and 43 sentenced to death,
the chief defense counsel wrote to his family that the president of the
court, Brigadier General Josiah Dalbey, had told him that presiding
over the trial was the most difficult thing he had ever done, because
he knew that American soldiers had been guilty of similar crimes.* To
its credit, the U.S. Army had brought to trial some of its own members
who had violated the laws of war, but it treated them with compara-
tive leniency. The Biscari massacre resulted in court-martial proceed-
ings for two soldiers of the 45th Infantry Division in September and
October 1943. The first of these had as its sole defendant Sergeant
Horace T. West of Company A, 180th Infantry Regiment. West was
charged under the 92nd Article of War with having “with malice
aforethought, willfully, deliberately, feloniously, unlawfully and with
premeditation” killed 37 prisoners of war with a Thompson subma-
chine gun. West’s battalion commander testified that he had turned
over to West more than 40 prisoners who had been flushed from a
hillside cave near the Biscari airfield, which Giannola identified as the
base near San Pietro di Caltagirone. Assembling a guard detail of nine
men, West had marched the prisoners a short distance, then shot most
of them with a submachine gun borrowed from one of the guards.
None of the accompanying GIs had apparently attempted to restrain
West. The sergeant offered a defense that combined his own fatigue
and frayed nerves and Patton’s alleged “orders” with the claim that
he had witnessed the murder of two captured GIs by the enemy, an
experience that had filled him with uncontrollable rage. Nevertheless,
he was found guilty of murder and was sentenced to life imprison-
ment. In fact, he remained incarcerated for little more than a year and
was then returned to active duty.®

The second trial for the Biscari murders had as its sole defendant
Captain John C. Compton, commander of the 180th’'s Company C. In
an incident separate from that involving West, approximately 40 Italians
had surrendered to men of Compton’s company. Compton ordered the
prisoners shot, an order that was executed by a firing party of about
two dozen men, some of whom had volunteered for the assignment.
But the 45th Infantry Division’s inspector general recommended court-
martial proceedings against Compton alone on the grounds that it was
“certain” that the members of the firing squad had believed that they
were following a lawful order. Compton was acquitted on essentially
the same grounds. Patton had ordered the killing of enemy soldiers
who continued to resist to within two hundred yards of an American
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advance, even if they subsequently offered to surrender. Compton’s
closing statement made the point succinctly: “I ordered them shot be-
cause I thought it came directly under the General’s instructions. Right
or wrong a three star general’s advice, who has had combat experi-
ence, is good enough for me and I took him at his word.”4

Respondeat superior or “let the master answer”—the principle that
culpability for an illegal act rests with the commander who orders it—
was a viable defense for an American soldier in 1943. Article 347 of the
1940 edition of the U.S. Army’s Basic Field Manual: Rules of Land Warfare,
in discussing the liability of soldiers for violations of the laws of war,
states that “Individuals of the armed forces will not be punished for
these offenses in case they are committed under the orders or sanctions
of their governments or commanders.” By the time the United States
was ready to begin trying Axis war criminals, however, the standard
had been significantly changed. As of November 1944, superior orders
were no longer to be deemed a complete defense, although they might
be considered in determining the degree of a defendant’s culpability
and in mitigation of punishment.* This provision was incorporated in
the Charter of the International Military Tribunal of August 1945 and
was applied not only to defendants in the Nuremberg Trial of Novem-
ber 1945-October 1946 but in lesser war-crimes trials, as well. American
soldiers accused of atrocities, however, were acquitted on the grounds
of superior orders as late as July 1945 in a case involving the murders
of German civilians committed several months earlier in Voerde.

There, troops of the U.S. 8th Armored Division randomly shot and
killed at least six and probably eight persons, two of them women,
who had been arbitrarily chosen for death. The murders were moti-
vated by the desire of a junior officer, possibly encouraged by the in-
temperate or careless language of a superior, to “hunt Germans” or
“shoot Krauts.” As was true of the Biscari atrocities, the Voerde case
required the U.S. Army to confront the fact that not all war crimes were
committed by a uniquely brutal enemy. The murders in Voerde were as
blatant a violation of international law as was the slaughter of the crew
of Walthall’s B-17 in Borkum. Article 46 of the 1907 Hague Convention
(IV) requires an occupying army to respect the lives of persons in occu-
pied territory. Article 19 of the U.S. Army’s own Rules of Land Warfare
of 1940 stated that “Inhabitants who refrain from acts of hostility . . .
must not be injured in their lives or property.”# The Voerde atrocities
and the courts-martial that they occasioned will be addressed in sub-
sequent chapters.
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By the time of the Voerde trials, U.S. prosecution of German war
criminals had already begun. The U.S. program to try German war
criminals was rooted in the “Moscow Declaration” of August 1943, in
which Great Britain, the Soviet Union, and the United States declared
their intention to apprehend and punish those responsible for Nazi
atrocities. That resolve eventually involved the United States in a three-
tiered system of war-crimes justice in Germany. The best-known compo-
nent of this system—synonymous in the minds of many with the entire
process of bringing Nazis to justice—was the International Military Tri-
bunal that sat in Nuremberg for almost a year, from the fall of 1945 until
the fall of 1946. There, a panel of American, British, French, and Soviet
judges heard evidence against 22 German leaders and a number of or-
ganizations. Twelve defendants were sentenced to death by hanging.
Seven received prison sentences ranging from 10 years to life. Three
were acquitted. But the fewer than two dozen defendants tried by the
IMT represented but a tiny fraction of the total number of accused Ger-
man war criminals in whose trial the United States participated. A se-
ries of 12 subsequent trials conducted at Nuremberg before American
judges passed judgment on 185 lesser German leaders between 1946
and 1949. By far the largest number of defendants, 1,672, were tried in
489 proceedings conducted from 1945 to 1948 before courts established
and run by the U.S. Army for accused war criminals of lesser impor-
tance than those tried at Nuremberg.* In their totality, these trials were
wide ranging and included defendants held responsible for the opera-
tions of the concentration camps at Buchenwald, Dachau, Flossenbiirg,
Mauthausen, Miihldorf, and Nordhausen and the Hadamar “euthana-
sia” facility; the Malmédy massacre case; the Skorzeny case, involving
the use by Germans of American uniforms in combat; and more than
two hundred “flyers cases,” in which Germans were tried for the abuse
and murder of downed American airmen.*

A very early trial conducted by the U.S. Army involved an inci-
dent similar to the Borkum atrocity. On August 24, 1944, 20 days after
Walthall’s B-17 had come down on the Muschelfeld, an 8th Air Force B-24
commanded by Second Lieutenant Norman J. Rogers was shot down
while taking part in an attack on Hannover. The nine-man crew took
to their parachutes and were promptly captured. A seriously wounded
member was given first aid by a German farm family, then hospital-
ized for further treatment, while the remaining eight men were placed
on a train for transportation to a POW facility. They were forced to de-
train at Riisselsheim due to damage to the rail line and were marched
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through part of the town, which had been heavily bombed by the RAF
the previous night.*® In spite of shouts from crew members that “We
didn’t bomb Riisselsheim” and “I am not Jewish,” they were brutally
clubbed and beaten by enraged townspeople, while their guards gave
them no protection. Four were shot by a local Nazi Party official. Two
survived.*

Eleven alleged perpetrators, including two women, were put on trial
in July 1945 in Darmstadt, a town devastated by a British night attack
the previous September that had killed 8,500 residents and left 70,000
homeless.*” The defense argued that they had been incited to commit
the crime by Goebbels’s propaganda and that he, not they, bore the
preponderance of guilt. But the prosecution led by Lieutenant Colonel
Leon Jaworski, who would achieve national fame three decades later
as the special prosecutor in the Watergate case, insisted on the indi-
vidual responsibility of the defendants for the murders, observing that
“They were all grown men and women. If they are called on to commit
murder and they do, they are just as responsible as any other murder-
ers.” The officers hearing the case agreed. Ten of the defendants were
found guilty, and seven, including the two women, were sentenced to
death. One defendant was acquitted.*®

Like the Riisselsheim case, the Borkum incident and trial involved
important legal and moral issues growing out of atrocities spawned by
an atmosphere of total war. Both tested the capacity of the U.S. Army
to do justice to a defeated enemy that, in violation of international
law, had murdered surrendered American soldiers. The Voerde case
presented a no less significant challenge, probing the willingness of
the U.S. Army to apply to its own soldiers the standards by which it
was judging and punishing its enemies. Both of these cases must be
carefully examined in order to draw valid comparative conclusions. In
the immediate postwar years, the German people, whom the United
States was intent upon “reeducating” in the ways of democracy, were
watching and making comparisons of their own.
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Building a Case

Borkum was in the British zone of occupation and came under the con-
trol of Canadian forces in the waning days of the war. The Canadians
were given a handwritten statement by Dirk Johan Hendrik Dreux, a
Dutch prisoner who had been held on the island by the Germans for
labor on the fortifications. On “August 3, 1944,” Dreux had watched
Walthall’s B-17, which he described as already visibly damaged, make
a crash landing after having been “shot down” by Borkum’s antiaircraft
guns. He and several other Dutch prisoners then watched as “three”
crewmen exited the plane and were marched off in the direction of the
town by German soldiers. Dreux learned later that day from another
Dutchman, named Lubbers, that the American prisoners had been pa-
raded around the town with hands behind their heads while towns-
people, including some members of the Hitler Youth, yelled and spat
at them. In front of the railway station, a spectator had kicked one of
the prisoners who had retaliated by punching his assailant in the face.
The prisoners had then been attacked by a mob that struck them with
“shovels, stones and other things.” Lubbers claimed to have heard pis-
tol shots, but he could not see who had fired them. In any event, all of
the Americans had been killed. Subsequently, Dreux had heard people
talk nervously about the murders, and one had pointed out to him a
“butcher” and local Nazi leader who had allegedly played a leading
role in fomenting the incident, clearly the mayor and local party boss,
Jan Akkermann.!

Dreux’s statement was based partly on hearsay and was wrong
on the date of the incident, the number of victims, and some of the
particulars, but it was soon supplemented by a CIC (U.S. Counter In-
telligence Corps) report containing testimony by Thomas J. Lyons, a



30 Americans, Germans, and War Crimes Justice

recently liberated U.S prisoner of war. Lyons was a slightly built 22-
year-old native of Buffalo who had served as the dorsal turret gun-
ner of an Eighth Air Force B-17 shot down by flak, on November 6,
1944, while on a raid against Hamburg. He had parachuted from his
stricken aircraft, coming to Earth about nine miles from Emden, break-
ing his left leg and cracking seven ribs in the process. His treatment
had differed radically from that accorded #909’s crew on nearby Bor-
kum. His German captors took him to the Marine Hospital at Emden,
where he remained until liberated by Canadian troops the following
spring. While recuperating, he was told a story by a number of other
POWs, including a Serb who claimed to be an eyewitness, about seven
American airmen who had made an emergency landing on Borkum.
According to Lyons’s informants, they had been paraded around the
island under the direction of the mayor, abused, and finally shot with-
out justification and buried in a mass grave.?

Additional information was provided in a report by Lieutenant (jg)
J. W. Gould of the U.S. Navy that was based on statements made to
him by several Germans. These noted the names of German naval per-
sonnel who had allegedly been present at the killings and specified
a Lieutenant Weber as the officer allegedly responsible for ordering
the American airmen shot.? But by far the most complete description
of the atrocity to date was supplied on May 22 by Roger Guillon, a
French prisoner who had been employed on Borkum at the time of
the incident. It is not clear how many of the events of August 4 Guil-
lon had actually witnessed and to what degree his statement was
based on what he had heard from others, but Guillon had been held
on the island for two years, spoke fluent German, and had established
associations—perhaps even friendships—with some residents. Not
only were major components of the incident described with consider-
able precision, but key names were provided, as well. Naval Captain
Kurt Goebell, the top-ranking officer on Borkum, had arrived at the
crash site and had ordered the prisoners marched to an air base on the
other side of the island approximately seven miles away, ostensibly for
evacuation to POW facilities on the mainland. Guillon observed that
the prisoners might have been transported by means of a narrow-gauge
railroad that passed close to the crash site, a point that would later
prove an important component in the prosecution case. As the column
of seven Americans and their dozen guards approached the town, of-
ficers of the Labor Service seized spades from their men and attacked
the prisoners. Abuse continued at the hands of townspeople, who beat
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and stoned the prisoners, egged on by Mayor Jan Akkermann with
shouts of “Kill them, kill them like dogs!” Guillon, whose testimony
clearly indicated that he had been an observer of this part of the march,
claimed to have then been threatened by a “Corporal Langer,” one of
the Germans who guarded the foreign laborers on the island, who had
ordered him at pistolpoint to stand aside. Guillon testified that he had
subsequently heard from multiple witnesses that Langer shortly there-
after had shot and killed one of the prisoners. Accompanied by their
guards, who provided no protection against continuing assaults, the
prisoners stumbled on, collapsing one by one, then were “finished off”
with further pistol shots. The bodies were allowed to remain where
they had fallen until evening, when they were transported by wagon
to nearby sand dunes and stripped of their clothing. They were then
taken to the town cemetery and buried in a common grave.*

Guillon’s statement would be proved wrong on some details, but
it was compelling testimony. He was able, moreover, to provide the
names of several Germans whom he characterized as “anti-Nazi” who
might provide additional information. Motivated by substantial evi-
dence that a war crime had occurred on Borkum, an investigation was
begun by naval Lieutenant Guin Fisher, a legal officer attached to the
U.S. Navy Flag Officer for Western Germany stationed at Buxtehuda, a
short distance southwest of Hamburg. Assisted by Sub-Lieutenant D.
McDonald of the Royal Navy as interpreter, Fisher interviewed more
than 40 Germans, both military and civilian, from June 11 to June 18.°

If any doubts lingered that a war crime had been committed on
Borkum the previous August, they were erased by Fisher’s interroga-
tions, on the basis of which a coherent narrative emerged that broadly
corroborated Guillon’s recollections. A “Short Summary of the Facts”
based on those interrogations noted that:

On 4 August 1944, about 1300 hours, an American flying fortress
was hit by flak and was forced to land on Borkum island. The
crew consisted of three Second Lieutenants and four Sergeants,
all of whom were immediately taken prisoners [sic]; six of the
men were uninjured and the seventh suffered only a minor fore-
head injury. Upon his arrival at the scene of the landing shortly
thereafter, the Military Commander of the Island ordered that the
prisoners be marched through the town of Borkum to the airfield
situated on the other side of the island about seven miles distant,
although it would have been easy for rail transportation to have
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been provided. Seven German soldiers were ordered to march with
the prisoners and guard them. At the entrance to the town, the
Americans were forced to march with their hands over their heads
and to pass between members of the German Labor Corps, who
beat them with spades at the order of their Commanding Officer.
Many civilians of the town also beat the men with sticks and fists
and threw stones at them. The Burgomaster of Borkum incited the
mob to fever pitch, shouting “Kill them, kill them like dogs.” At
the center of the town, after the prisoners had been badly beaten,
a German soldier ran up and shot one of them in the back of the
head. The remaining six prisoners were forced to continue their
march and to receive additional beatings from both the civilians
and their guards. Finally, these men collapsed on the street and
were also killed where they lay by shots through the head.

Contained in the report was a list of 29 Germans suspected of partic-
ipating in the atrocity. U.S. Navy Reserve Lieutenant Morton E. Rome,
who authored the report, declared the existing evidence probably suf-
ficient to support convictions for murder of 14 of these and verdicts of
mistreatment of the prisoners for the remainder. Nine of the suspects
were already in custody.®

Further investigation of the Borkum case now became the respon-
sibility of the U.S. Army, which, under Joint Chiefs of Staff Directive
1023/10 of July 8, 1945, was authorized to establish courts in the U.S.
occupation zone to try Germans suspected of having committed war
crimes.” These tended to be lesser offenders than those who would be
tried at Nuremberg and included Germans accused of crimes commit-
ted against U.S. combatants. Both the U.S. Third and Seventh Armies
were to conduct trials, the former primarily at the former Nazi con-
centration camp at Dachau outside Munich and the latter at Ludwigs-
burg, near Stuttgart, although, in October 1946, the process would be
centralized and all subsequent trials held at Dachau. U.S. Army Air
Forces Major Abraham Levine, investigator-examiner for War Crimes
Investigation Team #6837, arrived on Borkum on October 5. Although
he claimed to have “found the people as a whole very uncooperative,”
by October 22, with the assistance of German-born interpreter Private
Rudolph Kaufman, he had nevertheless assembled 47 sworn state-
ments that presented, he believed, “a clear picture of what happened
on the 4th day of August, 1944.”8 In the ensuing weeks, Levine would
secure dozens more.
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Many of the interrogations occurred at the British 102 Civil Intern-
ment Camp at the site of the German Navy’s former POW enclosure at
Westertimke or 103 Civil Internment Camp at Esterwegen, previously
a Nazi concentration camp. These were of persons already strongly
suspected of participation in the atrocity. Other interrogations were
conducted in the town of Borkum itself. Ex-mayor Jan Akkermann,
one of those in custody, was vague on many details of the events of
August 4 but admitted having yelled, as the prisoners were led past
him and a crowd of civilians, “Murderers, murderers, murderers, beat
them on their necks.” He also had observed Raender Haksema and
Joseph Hanken each strike at least one of the Americans.” Haksema
testified in excellent English that he had heard Akkermann shout “hit
them, hit them” but denied having struck a prisoner or having seen
anyone else do so.!® Hanken, however, admitted that he had been in a
state of high agitation over the fact that he had lost his home, posses-
sions, and job in an air raid on Hamburg and, consequently, had been
moved to hit one of the flyers. He also claimed that Akkermann had
informed him that the American bomber had fired on Nazi Labor Ser-
vice men as it descended, killing one and wounding another.! Fifty-
one year-old air-raid policeman Gustav Mammenga also admitted to
having struck the smallest of the prisoners, who struggled throughout
the march to keep an oversize pair of pants from falling to his ankles,
but only “two or three times” with his open hand.!?

On August 4, 1944, 34-year-old Heinz Witzke had been an enlisted
man serving searchlight # 3 of Battery 7, Antiaircraft Battalion 216. He
was ordered to serve as one of the guards as the POWs were marched
through Borkum. Lieutenant Jakob Seiler, commander of the battal-
ion’s Ostland Battery, near which the B-17 had come down, directed
the guards to withhold protection from the prisoners should they come
under civilian attack and to beat them if they lowered their hands,
although Witzke denied having personally struck anyone. Following
the murders of the seven Americans, Witzke testified, all of the guards
were required to sign a statement to the effect that the prisoners had
been beaten to death by enraged civilians and were ordered neither
to speak nor to write of the incident.”® In his own sworn statement,
Seiler admitted only to having ordered the guards not to “shoot” civil-
ians if they should attack the prisoners, but he denied having required
the beating of prisoners who lowered their hands during the march.!
Former lieutenant Karl Weber witnessed the march through the town,
Akkermann’s efforts to incite the crowd, and attacks by “four or five”
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citizens on the prisoners. Although Major Levine confronted him with
testimony alleging that he had been seen riding a bicycle at the head of
the column of prisoners while yelling, “Beat them to death, beat them
to death,” Weber denied all wrongdoing and claimed, in fact, to have
helped a fallen prisoner to his feet.!®

Frigate Captain Walter Krolikovski had commanded the 216th Naval
Antiaircraft Battalion on Borkum when Lieutenant Harvey Walthall
had put #909 down on the Muschelfeld. Although the second-highest
ranking officer on Borkum, when questioned by Levine in Esterwe-
gen on October 29 he claimed to have played only a tangential role in
the events of August 4, 1944, largely limited to having been informed
by others of assaults on the prisoners, ordering subordinates to inves-
tigate, and notifying his superior, Captain Kurt Goebell, that trouble
was afoot. That the prisoners had been shot to death he had not dis-
covered until later, having been told initially by the guards that they
had been fatally beaten by civilians. But Levine confronted Krolikovski
with Johann Schmitz, the senior noncommissioned officer among the
guards, who stated that he had informed Krolikovski almost imme-
diately that the Americans had been shot by an unnamed soldier and
Petty Officer Jakob Wittmaack, a member of the guard detail.’® Kro-
likovski’s assertion of ignorance in regard to the fate of the prisoners
was implicitly called further into question by the sworn statement of
the former deputy commander of the battalion, ex-lieutenant Emil So-
biech. Sobiech had been at battalion headquarters in the Dorf Hotel
after the prisoners had passed and had learned almost immediately of
the shooting of the first American at the town hall. He had witnessed
Krolikovski’s “very excited” reaction after having spoken to civilians
returning from the scene of the subsequent murders. Sobiech testified
that Krolikovski had then dispatched him to investigate but had de-
clared that he already “knew all about it” when Sobiech attempted
to report the deaths of the remaining Americans. He also identified
Goebell as the source of the orders to march the prisoners on the seven-
mile route to and through the town."”

Forty-four-year-old former Lieutenant Erich Wentzel, adjutant and
personnel officer of the 216th Naval Antiaircraft Battalion, was one
of those already under detention at Esterwegen. At the time of #909’s
emergency landing on Borkum, he had been in his office in the Dorf
Hotel but had hurried on his own volition to the crash site, he testified,
meeting Captain Goebell and several other officers on the way. Went-
zel spoke English and was ordered by Goebell to briefly question the
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prisoners at the Ostland Battery, to which they had been brought. Goe-
bell was primarily interested in learning who had been responsible for
shooting down #909. In fact, probably no one had been, the primary
damage to #909 having been caused by its collision with another B-17,
although that information apparently was not elicited from the prison-
ers. Following the interrogation that Wentzel recalled as having lasted
about 15 minutes, the prisoners were assembled for the march to the
airfield. Lieutenant Seiler, the battery commander, ordered the guards
to see to it that the prisoners kept their hands raised and refrained
from talking to one another, but Wentzel denied having heard him di-
rect that the Americans were not to be protected if attacked by civil-
ians. Petty Officer Johann Schmitz, who was appointed leader of the
guard detail, doubted his ability to find the prescribed route through
the town, and Wentzel volunteered to accompany the procession as
guide. As the prisoners and their guards marched from the Ostland
Battery around the Muschelfeld and on to the Promenade that ran along
the beach, all was peaceful. Then, Schmitz made a wrong turn onto
Victoria Strasse, whereupon Wentzel ordered him to turn the column
back along the Promenade toward Strand Strasse. That maneuver
brought the prisoners and their guards into contact with a company
of the Nazi Labor Service equipped with spades then engaged in ex-
ercises. Someone—Wentzel professed not to know who—ordered the
Labor Service men to form two lines on either side of the street. As the
column of prisoners marched between them Wentzel, pedaling ahead
on his bicycle, heard shouts but claimed not to have seen any acts of
violence. He paused briefly while the column passed him, did not see
any evidence of injury to the Americans, then followed in the company
of Lieutenant Weber down Strand Strasse, turning right on Bahnhof
Strasse. At the corner of Bahnhof Strasse and Franz Habich Strasse
stood a mob of civilians, shouting, Wentzel recalled, “Knock them
down, kill them dead, they killed our sisters, brothers, and children.”
He observed prisoners being struck by civilians and claimed to have
attempted to protect the Americans by riding his bicycle between them
and the mob. Once again at the head of the column, Wentzel heard a
shot in the vicinity of the town hall. Turning back to investigate, he
found a prostrate prisoner and several men preparing to carry him
inside the office of the air-raid police. Wentzel proceeded to the Dorf
Hotel, where he reported to Captain Krolikovski what he had seen,
then continued along the route of march to Reede Strasse, where he
observed the bodies of the remaining prisoners and spoke to Schmitz,



36 Americans, Germans, and War Crimes Justice

who explained that they had been beaten to death by the mob. But
Wentzel’s effort to portray himself as the innocent observer of crimi-
nal acts that he had been helpless to prevent was undermined by his
reluctant admission in the face of sarcastic questioning by Levine that
he had composed a report on the incident incorporating the tale of
beatings by civilians as the sole cause of the prisoners” deaths in the
knowledge that at least one of the prisoners had been shot and had
read the report aloud to the guards prior to their having been required
by Krolikovski to sign it.!8

Forty-nine-year-old Kurt Goebell was Borkum’s senior military of-
ficer on August 4, 1944. He had watched #909 descending and being
fired upon by the batteries under his command. He went to the crash
site, then proceeded to the Ostland Battery, where the American pris-
oners had been assembled. Goebell was evasive in his responses to
Levine’s questions. He claimed not to remember whether or not he
had ordered Wentzel to interrogate the prisoners or if he had posed
any questions himself, nor could he remember ordering Seiler to direct
the guards not to intervene if the Americans were attacked by civilians,
although he admitted that he had been aware of Propaganda Minister
Goebbels’s “decree” on the subject. He did concede, however, that he
had relieved one of the guards for his failure to be “strict” enough with
his prisoner and, more critically, that he had ordered Seiler to march
the prisoners through the town. In response to Levine’s question as to
why he had ordered the prisoners marched to the airfield rather than
transported by the island’s narrow-gauge railroad, he replied that the
train was being used by foreign workers and civilians and that he did
not want the Americans to come in contact with them. When asked
why a separate car could not have been used for the prisoners, Goebell
could only manage, “I did not think about it.” After the column had
marched off, Goebell went to his office and phoned Borkum’s police
chief, Heinrich Rommel, to notify him of the imminent arrival in the
town of the American prisoners. Rommel testified that Goebell had
said, “Unfortunately, I have taken seven prisoners,” which, when que-
ried by Levine, he denied, but he admitted the possibility of having
said to Rommel, “I point out to you the decree of Dr. Goebbels.” Goe-
bell attempted to defend himself against the sinister interpretation that
Levine assigned to the statement by claiming the sole motivation of
wanting to alert the man responsible for the maintenance of law and
order in the town, to which his interrogator responded with heavy sar-
casm, “You were responsible for the care and safety of these prisoners
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of war who had surrendered according to the Geneva Convention.”
Goebell conceded that, “in the final analysis,” that was true and as-
sured Levine that, if he had had reason to anticipate trouble, he would
have avoided marching the prisoners through the town in daylight."”

Hermann Wulff was a 41-year-old plumber who had been employed
by Borkum’s gas works at the time of #909’s emergency landing. He
had been returning from a job to the gas works at about 4:30 r.M. and
nearing the town hall when he had encountered a crowd of about
20 civilians and soldiers. Alighting from his bicycle, he asked two of
the soldiers what was going on and was told that captured airmen
were about to be led through the town and that they were to be beaten.
Waulff rode down Seldte Strasse to the drug store at its intersection
with Neue Strasse, where he stopped to observe the approaching col-
umn of prisoners. They were clearly exhausted, he recalled, staggering
from side to side as they “jogged” down the street, with hostile civil-
ians both beside and in front of them. One prisoner, the tallest, had a
bloody face. Although Wulff did not see civilians attack the prisoners,
he did observe that one prisoner who had fallen was struck with the
rifle butt of a guard, whom Wulff professed himself unable to iden-
tify. The smallest prisoner, the last in line, struggled to keep a pair of
oversized trousers around his waist. Lowering his hands to reposition
them, he was struck and knocked to the ground by his guard, also un-
known to Wulff, who jerked him to his feet and shoved him forward
with a shout of “Go on, gangster, criminal!” As the column moved
down Seldte Strasse, the witness heard a shot and, as the crowd dis-
persed, saw a prisoner lying on the pavement in front of the air-raid
police office. This would later be identified as #909’s bombardier, Lieu-
tenant Howard Graham, the “little flyer” with the falling pants and
the first victim of the Borkum atrocity. Wulff claimed to have repulsed
one guard’s invitation to participate in beating the prisoners and to
have finally witnessed the murder of the remaining Americans by a
pistol-wielding soldier who, with a “wild look in his eye” and yelling
“I can’t go on anymore,” shot each in the back of the head, the last as
he attempted to flee the carnage.”

Karl Fick was a 45-year-old policeman who had lived on Borkum
island since 1939. Under questioning by Levine, he provided a suc-
cinct account of what he had witnessed on the afternoon of August 4,
1944. Between 3 and 4 r.M., he had been on the Promenade investi-
gating an incident unrelated to the captured airmen. He encountered
an air-raid policeman, Klaas Wegmann, who informed him that the
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American prisoners were to be led through the town on their way to
the airfield and that he had been directed by Mayor Akkermann to
alert Fick about the prisoners” approach. Fick also observed a large
group of young Labor Service men, perhaps as many as 100, exercis-
ing with their spades on the promenade between Victoria and Strand
Strassen. As he was conversing with Wegmann, the prisoners and
their guards hove into view—hands raised, walking fast but obviously
exhausted—Iled by an officer mounted on a bicycle. The Labor Service
contingent assembled on either side of the promenade, although Fick
could not hear an order for them to do so. The prisoners were made
to march between the ranks of spade-wielding men, although the wit-
ness remembered seeing only one American—the last or next to last—
actually struck. Fick then proceeded to the police station, where, about
15 minutes later, a phone call from his wife informed him of the shoot-
ing of six of the prisoners near the athletic field (Graham, of course,
had been mortally wounded earlier on the march). Fick bicycled to the
scene along with Heinrich Rommel, the police chief, blocked off the
street, and watched as an ambulance removed the bodies.?!

Rommel was 54 years old and had been a resident of Borkum for
22 years. When #909 landed on the Muschelfeld, he had been at home.
He had not seen the plane descend, but he had heard the air-raid siren
and proceeded to his office. At about 3 r.M., he informed Levine, he
had received a phone call from Captain Goebell. Goebell’s message,
as Rommel recalled it, was to be central to the case that U.S. Army
prosecutors were to formulate: “An airplane has come down and un-
fortunately I took seven prisoners. They will be taken to the airport
and I draw your attention to the decree of Dr. Goebbels.” Being un-
familiar with the “decree,” Rommel was made uneasy by Goebell’s
statement, and he phoned the Gestapo office in Emden for instruc-
tions. Commissioner Struwe asked whether the prisoners had been
taken by the police or the military and, when told the latter, instructed
Rommel to remain uninvolved. Although allegedly ignorant of the
nature of the Goebbels “decree,” he oddly neglected to query Mayor
Akkermann when the latter phoned to essentially repeat the message
given to Rommel earlier by the island’s commandant. It was a passive
police chief who briefly observed the marching prisoners, claimed to
have witnessed no abuse of them as they passed the police station,
but was shortly thereafter notified by Fick of the prisoners” murder,
whereupon he proceeded to the scene and observed the removal of
the bodies.
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Rommel’s testimony included an insight into the tensions among
Borkumers created by the murders and their fear of American retribu-
tion. Following war’s end, Captain Goebell, obviously apprehensive,
had questioned Rommel on the tenor of opinion among Borkumers
on the murders of the American flyers the previous summer. Rommel
replied that the people were “worried and sorrowful” and believed
that Goebell could have prevented them. “Me?” Rommel remembered
Goebell responding. “I had nothing to do with it.” In what was clearly
an increasingly heated exchange, Rommel replied that if Goebell was
not responsible, he couldn’t imagine who might be. Goebell could; he
blamed Rommel for not having protected the prisoners from attack
and categorically denied having brought the “decree” of Dr. Goebbels
to the police chief’s attention.?

On the afternoon of August 4, 1944, 29-year-old Heinrich Heine-
mann was making sausages in his father’s butcher shop on the cor-
ner of Neue and Franz Habich Strassen. He had served in the German
Navy but had been released due to his father’s having been awarded
a contract to supply meat products to the military. Learning from
passers-by that prisoners were to be led through the town, he and six
foreign prisoner-workers employed in the shop went outside to watch.
Heinemann remembered that the Americans seemed weary, that a tall
prisoner had a bandage over his eye, and that the smallest flyer, the
last in the column, had trouble keeping his pants in place. Although
he estimated that about 20 civilians “were running all around,” he saw
none of them strike the prisoners but stated that some of the guards
repeatedly hit the prisoners with their rifle butts. Heinemann returned
to work. After about 15 minutes, a woman entered the shop with the
news that one of the prisoners had been shot near the city hall. He
took to his bicycle to investigate but found no one there. Pedaling on
to the old lighthouse just beyond the Dorf Hotel, he observed the six
surviving prisoners, their guards, and a crowd of civilians. Also pres-
ent were Lieutenants Wentzel and Weber and Captain Krolikovski,
who looked on as guards continued to force the exhausted prisoners
on with blows from their rifle butts. Heinemann continued to follow
the procession to the fence along the sports field when he heard shots.
An infantryman whom Heinemann described as tall with a thin face
and “a brutal look in his eyes” and armed with a pistol was running
up the line of prisoners shooting each man in the back of the head. His
final victim, the prisoner at the head of the line, attempted to flee but
was pursued by his assailant and shot from a distance “of about two or
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three meters.” Heinemann then observed one of the noncommissioned
officers among the guard detail, described as a short, older man with
a thick moustache, shoot two of the fallen Americans a second time
with his 9mm Pistole 08. In distress and agitation, Heinemann testified,
he immediately rode home. But Heinemann might have been less the
innocent observer than his testimony implied. Another witness inter-
rogated by Levine claimed to have seen Heinemann—easily identified
by his white butcher’s apron—rush into the crowd as the prisoners
passed. Questioned a second time, Heinemann told an unconvincing
story of having “stumbled” and put his hand on the shoulder of one of
the Americans, pushing him “twice so I would not fall.”*

Klaas Meyer-Gerhards was a 50-year-old merchant and a lifelong
resident of Borkum who, on August 4, 1944, was leader of the island’s
air-raid police. He had seen the approach of #909 and proceeded with
seven subordinates to the landing site, where they blocked off an area
of about 150 meters from the aircraft to secure it from curious resi-
dents. Finding no more to do, Meyer-Gerhards accompanied his men
back to town and went home for lunch and a nap. His slumber was
interrupted by a phone call from one of his men. He was informed that
Mayor Akkermann was attempting to reach him and that he needed
to come to his office in the Central Hotel, across the street from the
city hall. His arrival coincided with that of the American prisoners and
their escort, along with a crowd of onlookers whose number he es-
timated at “about a hundred or more and a lot of children, too.” As
Meyer-Gerhards was about to enter his office, he saw a soldier whom
the witness identified as Langer run toward an American who had
fallen and shoot him in the back of the head. Meyer-Gerhards had the
victim, clearly Lieutenant Graham, carried into his office, followed by a
wild-eyed Langer, who asked to be allowed “to finish him off.” Meyer-
Gerhards claimed to have responded, “Are you crazy? He isn’t an ani-
mal! Get out of my office!” Detaining Langer, however, does not seem
to have occurred to the witness, and Langer was free to pursue the
remaining prisoners. Meyer-Gerhards called for an ambulance, which
transported the still breathing but unconscious Graham to the naval
hospital on the island, and summoned yet another ambulance when
informed that the remaining prisoners had also been shot. Before leav-
ing his office, at around 6 r.M., Meyer-Gerhards testified, he phoned
the hospital and learned that Graham was, at that point, still alive.?

That an atmosphere of tension and fear had developed among Bor-
kumers concerning the possible consequences of the murders of the
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American flyers was hardly surprising. Many of the sworn statements
gathered by Levine were obvious efforts to portray the deponents’
conduct on August 4, 1944, in the best possible light, and some of them
certainly contained serious distortions, if not outright falsifications.
That some witnesses, motivated by conscience, personal animosity, or
a desire to conceal their own guilt or that of family members, were
willing to make (or, possibly, invent) damaging revelations about their
neighbors was evident. Erna Garrels testified that her husband, Ger-
hard, already arrested for participating in the beating of the prison-
ers, had in fact been in Emden on August 4, 1944, but that she had
seen Klaas Wegman, a neighbor, kick one of the Americans. In a sec-
ond statement, she revealed a series of mutual recriminations that had
been stimulated by earlier American investigations of the murders.
Shortly after Lieutenant Guin Fisher’s preliminary inquiry, in June
1945, Frau Garrels had learned of a heated exchange between Klaas
Meyer-Gerhards and Heinrich Heinemann, whose father had been
imprisoned on suspicion of having assaulted the Americans. In the
course of the confrontation, the younger Heinemann apparently im-
puted guilt to Meyer-Gerhards, to which the latter allegedly replied:
“You keep still! If I open my mouth, you will be in it, too. You were
one of the first at City Hall who did the beating.” After Levine’s ar-
rival on Borkum, Frau Garrels had threatened Meyer-Gerhards with
disclosure to the Americans of what she had heard about the latter’s
actions on August 4, 1944. According to Garrels, Meyer-Gerhards had
replied: “I'll deny everything. Your husband wouldn’t want that if he
was [sic] here. I'd sooner go to jail for five years before I would report
somebody,” to which Frau Garrels had responded tartly, “So far neigh-
borly love doesn’t go, that you would go to prison for a guilty one.”
Frau Garrels’s husband, Gerhard, interned at Westertimke, although
identified by Agnes Fischer as having beaten Lieutenant Graham and
by Hendireka Gemsa as having been present on Borkum rather than
in Emden, claimed that the witnesses had confused him with Gustav
Mammenga, whom he closely resembled.?

Other residents supplied Levine with additional detail regarding
the attacks on the American prisoners. On August 4, 1944, Rudolf
Erdwiens, a 16-year-old carpenter, had been working when Bor-
kum’s air-raid sirens sent him to a shelter. He heard the firing of the
island’s antiaircraft batteries and, shortly thereafter, the sounding of
the all-clear, after which he returned to work. Knocking off at around
5 p.M., he gathered up some wood from the shop for his personal use
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and began to walk to his home, at 54 Deich Strasse. Reaching Reede
Strasse, he saw the American prisoners with their guards. As the col-
umn drew opposite him, a tall male civilian dressed in white shirt and
gray trousers whom he did not know grabbed a piece of wood about
two feet long and two inches square from Erdwiens and used it to beat
one of the prisoners on his shoulders and back.? Johann Grupengies-
set, a 48-year-old machinist who had witnessed the attack described
by Erdwiens, identified the assailant as a certain “Rimbach.” He also
claimed to have witnessed two of the guards who were armed with
pistols shooting two of the prisoners a second time after they had been
felled by Langer. These men he was able to describe but not identify.
Grupengiesser also observed two officers on bicycles, one of whom he
identified as Lieutenant Weber (the other was certainly Wentzel), who
rode up to the scene, made a cursory inspection, then rode away.?”

Johanna Wybrands, age 51, told a dramatic story that, if true, indi-
cated that, on August 4, 1944, not all Borkumers had approved of the
assaults on the American prisoners and that at least one of the prison-
ers had attempted a measure of self-defense. Looking out the kitchen
window in the building at 26 Reede Strasse shared by the grocery store
she operated with her husband, Frau Wybrands saw “a crowd of peo-
ple” and went outside to investigate. She witnessed an onlooker (pre-
sumably the Rimbach identified by Grupengiesser) seize a stick from
a youngster (who must have been Erdwiens) and strike a prisoner on
the head with it. Another prisoner, she testified, grabbed the stick, at
which point someone from the crowd yelled, “Now shoot him!” She
then claimed to have seen a private shoot “the flyer” (which one is un-
clear) in the back of the head. At this point, Frau Wybrands fled back
into her store, although she re-emerged some time later to see “four”
more dead Americans. As an interesting coda to her sworn statement,
Frau Wybrands added that, at the time of the assault on the prisoner
with the stick taken from Erdwiens, she had attempted to pull the as-
sailant away from his victim, for which she was reviled by several
bystanders with the accusation that she was “not fit to be a German
woman,” a now useful distinction also claimed by another female wit-
ness critical of the beatings, Elizabeth Biermann. Wybrands had been
confronted by Langer, who, she asserted, had appeared at her door as
she was about to enter the store and put his hand menacingly on his
pistol, at which point Frau Wybrands was pulled inside by her hus-
band, Eldbert, who in his own statement confirmed her testimony in
its essentials.?®
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Fritz Fidelak claimed to have been in Emden on August 4, 1944,
but was well acquainted with Langer, the principal (and possibly sole)
murderer of the American prisoners. Fidelak had been Langer’s imme-
diate superior in an army company responsible for guarding the pris-
oners of war who worked on Borkum’s fortifications. Fidelak testified
that he had received a phone call from Langer in which the latter had
described the circumstances of his shooting of the American prisoners.
He had been off duty and in town shopping when he had encountered
the marching column of Americans and their guards. He had joined
the procession and had shot the Americans “while they were attempt-
ing to escape.” Fidelak claimed to have reported the conversation to
the captain in command of the company but then to have lost track of
Langer after he had been transferred to the mainland, although he had
received a postcard at some point in which Langer explained that he
was being sent to the front.”

Other witnesses contributed additional incriminating detail. Fifty-
one-year-old Klaas Adel was bicycling home from work at the town
hall at around 6 p.M. when he encountered an officer whom he identi-
fied as Lieutenant Weber riding his bicycle in the opposite direction
and yelling, he recalled, “Beat them to death! Here come the pigs!”
Following at some distance were six prisoners and their guards. Adel
saw one uniformed German beating the next-to-last American with
his fists, but he saw no assaults by civilians. About 30 minutes later, he
saw the bodies of the six Americans lying on Reede Strasse along the
athletic field between Wybrand'’s store and Grupengiesser’s house.*
Fifteen year-old Hilde Glashoff had been out walking when she had
seen the seven exhausted American prisoners under armed guard
coming down Seldte Strasse. She estimated that “about 25 or 30” civil-
ians were looking on, one of whom, a tall, slim man in a white shirt,
had hit one of the Americans in the face with his fist. Although Captain
Krolikovski was present, he had done nothing to prevent the assault
or restrain the civilian.?! Jenni Glashoff, probably Hilde’s mother, had
witnessed assaults by two civilians on the prisoners. One of them was
likely the same one described by Hilde, and both had been carried out
in the presence of a passive Krolikovski.?? Paterfamilias Alfred Glashoff
described the same attacks and identified not only Krolikovski but also
Lieutenant Erich Wentzel as having made no effort to intervene.® Ger-
hardt Stindt, a 61-year-old hotel owner, had served as assistant to the
commander of Borkum’s air-raid police, Klaas Meyer-Gerhardts. On
the afternoon of August 4, 1944, Stindt had received two phone calls
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from Mayor Akkermann, who was trying to contact Meyer-Gerhardts
to tell him of the impending march of the prisoners through town. Ak-
kermann, according to Stindt, was anxious to see “how tough the air-
raid policemen were.”3* Dorothea Viehring, age 41, ran a tobacco shop
and had watched the column of prisoners and guards, accompanied
by Wentzel on his bicycle, moving down Strand Strasse. She denied
having seen any violence inflicted on the Americans but related that,
sometime later, Rimbach had come into her shop. He had held out
his hand with the comment, “I also got a bloody hand out of this.” In
response to Frau Viehring’s request for an explanation, Rimbach alleg-
edly answered, “I have had my revenge.”*> Some testimony suggested
behavior closer to harassment than criminal assault. In addition to the
shouted insults and threats attested to by many witnesses, Jan Klieviet
claimed to have seen one of the prisoners kicked in the shins.* Some
testimony was potentially exculpatory. Gerhardt Akkermann (not to
be confused with mayor Jan Akkermann) was employed at the naval
air base on the island. He recalled having been informed by a non-
commissioned officer at around 4:00 or 4:30 r.M. that the night crew
would have to guard seven prisoners who were to be brought to the
base and evacuated to the mainland the next morning, suggesting that
there had been no overt intent to murder the Americans.” Some testi-
mony was hearsay of dubious value. Anne Akkermann reported that
her sister had been told by Jean LaPierre, a French POW working on
Borkum, the names of civilians who had beaten Americans and identi-
fied a Richard Kutscher as the murderer of Lieutenant Graham.* In his
own sworn statement, Kutscher claimed to have been working at the
air base all day. In the end, he would not be charged, nor would any of
the other persons implicated by LaPierre.

Major Levine had also gathered evidence more tangible and less
ambiguous in its import than the testimony of frightened suspects
and often self-serving witnesses. Major Murray M. Braff was a medi-
cal doctor and pathologist by training who had been assigned to
Levine’s War Crimes Investigation Team. On October 8, 1945, he vis-
ited Plot D in Borkum’s Lutheran cemetery, where, close to the cem-
etery wall and surrounded by a low enclosure of brick, were nine
white crosses, each mounted on a small concrete pedestal. On seven
was inscribed “U.S. Army,” the name of the deceased, and “beerd”
(beerdigt or buried) and the date of burial, with, according to German
custom, the day preceding the month, “5.8.44.” Striking a discordant
note was a misreading of James Danno’s given name, rendered by
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those who had consigned him to his grave as “Jannes.” The seven
members of #909’s crew were not alone in this corner of the cemetery.
Present to the immediate right of Graham’s grave (he was in death,
as on the march, again at the end of the line) were two more, one
that of a member of the Royal Canadian Air Force and the other that
of a British Royal Air Force crewman. The bodies of the Americans
were exhumed by German civilians and examined by Major Braff in
situ. All had been buried uncoffined and, after more than a year in
Borkum’s damp, sandy soil, were badly decomposed. The apparent
circumstances of their deaths had already been described to Braff by
Levine and were readily confirmed by Braff’s cursory examination.
In five cases, bullet wounds that had entered the back of the skull
were present. Danno’s skull had completely disintegrated, making
the identification of a cause of death impossible, while no wound
could be found in Faber’s remains, leading Braff to speculate that he
had been shot in the neck. There was no evidence of a second bullet
wound to any of the bodies, although, given their condition, that was
clearly a possibility. The remains of the seven Americans were placed
in zinc-lined coffins and temporarily reburied in the graves the Ger-
mans had provided for them.*

The evidence assembled by Levine, if not devoid of the ambiguity
present in many criminal cases, strongly indicated that some civilians
had expressed murderous hostility toward the captured airmen that
in a few cases had extended to assaults, while the naval personnel as-
signed to escort the prisoners had been ordered to withhold protec-
tion from them if they came under civilian attack. Some of the guards
had struck the Americans with their rifle butts. But the actual mur-
derer had belonged to neither group and had not been apprehended.
On December 28, 1945, a case analysis was completed by Captain
Charles D. Mathews of the Prosecution Subsection, Deputy Theater
Judge Advocate’s Office, War Crimes Branch. Two charges were pre-
ferred on January 8, 1946, against 23 Germans, alleging that they “did
willfully, deliberately and wrongfully encourage, aid, abet and partici-
pate in the killing of” and “did willfully, deliberately encourage, aid,
abet and participate in assaults upon” the seven crewmen of #909. The
case was assigned the reference number 12-489 and referred by the
Deputy Theater Judge Advocate’s War Crimes Branch, United States
Forces, European Theater (USFET), to the U.S. Seventh Army which,
along with the Third Army, was then in control of the U.S. occupation
zone, for trial. ¥
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A Town Brought to Trial

U.S. v. Kurt Goebell et al. opened on the morning of February 6, 1946,
in the ceremonial hall of the palace of the kings of Wiirttemberg in
Ludwigsburg. Lighted by high, graceful windows flanked by marble
columns and hung with crystal chandeliers and lavish baroque wall
decorations, it was an incongruous venue for the trial of a brutal case
of mass murder. The evidence would be heard by a general military
government court composed of seven officers of the U.S. Seventh
Army holding the ranks of colonel and lieutenant colonel. Prosecution
of the case was in the hands of a trial judge advocate, Major Joseph D.
Bryan, and three assistant trial judge advocates, while the defense of
the accused was to be directed by defense counsel in the person of
Lieutenant Colonel Samuel M. Hogan and three officers in support.
All of these were appointed from a pool of officers with legal training
who had been assigned to the theater judge advocate for employment
in war-crimes trials.! Supplementing Hogan'’s defense team were nine
civilian German attorneys. At least in terms of manpower, the defense
of the Borkum accused would not be found wanting.

Although 23 Germans had originally been charged in the case, only
15 defendants were actually present in the dock. American investiga-
tors had failed to locate and apprehend the remaining eight, although
one would be found later and tried individually in a subsequent pro-
ceeding. The 15 defendants were equally distributed among three
distinct groups: those who had held military rank as officers (Kurt
Goebell, Walter Krolikovski, Erich Wentzel, Karl Weber, and Jakob
Seiler); the guards, all of whom had been noncommissioned officers
or enlisted men (Johann Schmitz, Johann Pointner, Glinther Albrecht,
Karl Geyer, and Heinz Witzke); and civilians (Jan Akkermann, Klaas
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Meyer-Gerhards, Heinrich Rommel, Gustav Mammenga, and Hein-
rich Heinemann).? The most glaring absence from the courtroom was
that of Langer, by universal agreement the prime and, perhaps, sole
murderer of the seven American prisoners. The defendants would be
tainted with the guilt that belonged primarily to him. Some of them
would pay a heavy price.

At least one member of the prosecution team was aware of the moral
ambiguities inherent in his assignment. Captain Edward F. Lyons was
a sensitive 46-year-old New York attorney who continued to lament
the alleged injustice of the Sacco-Vanzetti trial of a quarter-century ear-
lier and enjoyed reading poetry with his wife. In postwar Germany, he
agonized over the devastation around him and the dropping of atomic
bombs on Japan against the background of his reading of Thoreau’s
idyllic Walden and was troubled by conversations with American of-
ficers who expressed opposition to the trial of German soldiers for
violations of the laws of war, because “we, too, lined up prisoners,
decided how many we wanted to send in tonight . . . and unconcern-
edly turned machine guns on the rest.” He was distressed by the ex-
ploitation of German women by U.S. Army officers and lamented that
“your typical officer over here seems to regard a woman as a utility
and not as a human being.”® But, involvement in other cases, including
those concerning the operation of concentration camps, made him and
his colleagues acutely conscious of the profound evil that had infected
German society under the Nazis. As an atrocity, the seven Borkum
murders bore little comparison to the sufferings and deaths of many
thousands in Buchenwald, but those accused of having perpetrated
them would be prosecuted with equal vigor, and some would suffer
comparable punishment.

But it would not be not for want of an energetic defense. The pro-
ceedings had been under way for less than 10 minutes when Captain
Jim Phelps abruptly demanded the opportunity to individually in-
terrogate the panel of officers sitting in judgment for possible bias, a
self-evident possibility in a case in which officers of the U.S. Army
were called upon to judge the accused murderers of brother officers.
The request was peremptorily refused by the court’s president, Colo-
nel Edward F. Jackson, who, although not a lawyer, would act as law
member throughout the trial. Defense counsel had to content itself
with Jackson’s simple “no” to the question of the presence of prejudice
on the bench.* Further largely pro forma procedural challenges by the
defense that persisted into the afternoon gave further notice that the
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defendants would be vigorously represented. The trial proper began
with the reading of the charges, to which all defendants pleaded inno-
cent.’ Major Bryan then delivered the prosecution’s opening statement.
It was a sober account of the events of August 4, 1944, that emphasized
those collusive actions by the defendants that had allegedly turned the
ostensible effort to deliver the seven prisoners to Borkum'’s airport into
torment for the Americans and, ultimately, into a “death march.”® That
it had been the actions of one man not in collusion with the defendants
who had made the procession a “death march” was a fact awkwardly
skirted. Langer’s name was not mentioned and would be heard only
rarely during the balance of the trial.

The prosecution’s case continued with the key testimony of Major
Abraham Levine, the war-crimes investigator who had secured the
sworn statements on which the case against the defendants was based.
Each defendant was identified by Levine as having been interrogated
by him and was required to rise from his place in the dock as his name
was called. Collectively, they accounted for 15 of the vital statements.
But Levine testified that he had collected a total of 75-80 sworn state-
ments, only a small fraction of which were included in the body of trial
evidence. That discrepancy attracted the attention of defense counsel
in the person of Captain Albert Hall. Under cross-examination, Levine
explained that he had submitted the statements to the war-crimes
branch of the judge advocate general’s office and that the prosecution
section of that agency had made the selection in building its case, al-
though he also revealed that there had been some statements that he
had not submitted on the grounds of irrelevance. But Levine assured
the court that “My job . . . is to find the facts relating to a certain in-
cident, and it makes no difference to me whether a witness tells me
something for or against a certain individual.””

Those sworn statements were now to be supplemented by the
testimony of prosecution witnesses. Unlike the pretrial sworn state-
ments, this testimony was subject to defense scrutiny during cross-
examination, although much of it was neither skillful nor effective.
Robert Viehring had been serving with a naval artillery unit on the
island and had watched #909 as it descended for its crash landing on
the Muschelfeld. He had gone to the crash site and, as others had testi-
fied to Levine, had heard Captain Goebell exclaim to the noncommis-
sioned officer who reported to him the capture of the Americans, “And
you bring them to me alive?” Inflection was obviously crucial in inter-
preting the ambiguous rhetorical query. Viehring testified that he had
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understood Goebell to mean, “Why do you bring them to me at all?”
Ambiguity was not eliminated, although, in light of the later abuse and
murder of the American prisoners, it was not difficult to assume a sin-
ister connotation. Viehring had clearly been called by the prosecution
to lay the first stone in the foundation of its theory that a murderous
conspiracy had been hatched on August 4, 1944, that had resulted in the
murders of seven American airmen. The witness was cross-examined
by Dr. Ottmar Weber, one of the German attorneys hired to assist in
the defense of the accused. It is unfortunate that the original testimony
and Weber’s challenges of it in German are not included in the trial
record but only the extemporaneous and often awkward translations
into English of court interpreters. What seems ambiguous in transla-
tion may have been less (or more) so auf Deutsch. Yet, it was the transla-
tions upon which the Army judges would reach their verdicts. German
attorneys, moreover, were unfamiliar with Anglo-American adver-
sarial trial procedure and often seemed confused, particularly at this
early stage in the war-crimes trial program. In his cross-examination of
Viehring, Weber appeared to egregiously misunderstand the witness’s
testimony when he accused him of contradicting himself and asked,
“Do you mean to say that he did not care to receive any prisoners al-
together? In that case why did he tell them to bring the prisoners to
him alive?” Viehring was understandably perplexed by the question.
Weber persisted: “Put yourself in such a predicament where you don’t
care to receive any prisoners, would you tell the men to bring the pris-
oners to you alive?”® Listeners to the exchange must have been scratch-
ing their heads, and not for the last time.

But other efforts by the defense to cast doubt on prosecution testi-
mony were more effective. Sixteen-year-old Walter Hawich had been
attached to the air-raid police and had gone to the scene of #909’s
crash landing on August 4, 1944, identified the plane as American by,
as he testified, “the star” and assisted in the posting of Eintritt Verbo-
ten! (Entry Forbidden!) signs around the wreck. He had then returned
home, eaten and, reflecting the relatively idyllic conditions still pre-
vailing on Borkum, gone to the beach for a swim. He had just come
out of the water when he heard someone yell, “The American flyers
are coming!”

He, along with other bathers, had hurried up to the Promenade,
which ran along the beach, to watch the procession. The young Hawich
described how the “one or two platoons” of Labor Service men, who
had been drilling on the Promenade, broke formation, apparently in
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response to an order, lined up on both sides of the street, and beat the
passing prisoners with spades and shovels while their guards made no
effort at intervention. The witness testified that he followed the pro-
cession, observed the tragic-comic travail of “the little flyer” and his
falling trousers (“the pants kept falling down on his heels,” Hawich
noted), and Mayor Akkermann’s efforts to incite the crowd with cries
of “Beat the dogs” or “Beat the murderers,” in response to which some
of the onlookers had struck the prisoners with, again, the apparent
acquiescence of the guards. At the point in the march at which the
prisoners reached the city hall, where the little flyer collapsed, Ha-
wich ceased his pursuit, although he heard a single shot, presumably
Langer’s mortal wounding of Graham. But, under cross-examination
by Lieutenant John Davis, Hawich admitted that he had not actually
heard any orders given to the Labor Service contingent exercising on
the Promenade to form up on either side of the prisoners, nor did he
believe that many blows had been struck by them. On the route to
the city hall, moreover, he had seen only two civilians hit any of the
prisoners; he maintained that the guards had occasionally “shoved” or
“pushed” the men they were guarding with their rifle butts rather than
hitting them, an admittedly subtle and subjective but nevertheless po-
tentially significant distinction. Mayor Akkermann had not personally
assaulted anyone, Hawich testified, nor had his inflammatory shouts
apparently had much influence on the conduct of bystanders.’ The de-
fense had enjoyed an early, if minor, victory in somewhat diluting the
image of the march as a well-coordinated exercise in brutalizing de-
fenseless American POWs.

But this success was trivial when measured alongside the dense
body of evidence represented by Levine’s sworn statements, and it
was to these that the prosecution team now turned. Levine was recalled
to the stand and asked to identify the pieces of evidence generated by
his team that were now to be formally introduced into evidence. In
addition to the crucial sworn statements, Levine had personally taken
photographs relevant to the case, and his editorializing on some of
them called into question his earlier assurances of objectivity. When
asked by Major Bryan to identify one photograph, Levine replied that
it showed a part of the sea wall facing the Muschelfeld and the Ostland
Battery, as well as part of the road along which the American prisoners
had been marched on their way to the town. “On this road,” Levine
added, describing events he had not witnessed, “the prisoners were
led with their hands over their heads at a fast rate of march and were
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mishandled on the way.” Captain Hall’'s immediate objection was
sustained by the court’s president, Colonel Jackson, although Levine
continued to offer commentary on evidentiary photographs, includ-
ing grisly scenes of the disinterment of the Americans” decomposed
corpses that, the defense argued, also went far beyond his personal
knowledge."”

But the sworn statements were potentially far more damaging than
photographs, no matter how gruesome, and the defense made a des-
perate effort to exclude them from evidence. There would be no al-
legations at this point that torture or other forms of duress had been
employed in securing them, as would be claimed by the defense in
the controversial Malmédy massacre case that would come to trial a
few months later, but the defendants and others who had been interro-
gated by Levine during the investigation had been without legal coun-
sel and undoubtedly were badly frightened, certainly, in some cases,
deservedly so. The statements, moreover, had almost all been made
in German, while the documents introduced by the prosecution were
translations into English, leaving open the possibility that important
nuances had been lost or distorted in the process. But on what legal
grounds could the defense move that the statements be excluded as
evidence?

Levine’s earlier assurances of impartiality would be qualified by his
later testimony that he and other leaders of war-crimes investigation
teams had been given to understand that they were to conduct their
interrogations in such a manner that cases could be tried on affidavits
alone, making investigators in practice instruments of the prosecu-
tion. A prosecution objection to the rather quixotic defense query as to
whether the rights of the accused had been protected during the inves-
tigation was sustained by the president of the court.! In fact, the ques-
tion of whether the defendants had “rights” in any meaningful sense
was moot. Germany had ceased to exist as a sovereign entity, authority
having passed wholly to the occupying powers, which were free to
operate as they chose.!? In principle, prisoners of war were protected
by international law, most notably by the Geneva Convention Relative
to Prisoners of War of 1929. But the sworn statements, whether made
by military or by civilian suspects, all were prefaced by a formula that
identified each deponent as “a German civilian.” The U.S. Army, in
other words, did not recognize the defendants who had held military
rank as prisoners of war. But this awkward reality was not openly ad-
dressed in the Ludwigsburg courtroom. Instead, the defense argued,
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in opposition to the introduction of the first statement, that of Kurt
Goebell, both that it was not the “best evidence” available, since the
deponent could be readily questioned and cross-examined in court,
and that, in any case, the sworn statement was not admissible under
international law against those defendants who had been members of
the German armed forces. The latter argument was rooted in Article 63
of the 1929 Geneva Convention, which stated that prisoners of war
must be tried according to the same standards and procedures used by
the detaining power in trying its own soldiers and that, under the U.S.
Army’s rules of court-martial, the sworn statements would be inad-
missible as evidence. Moreover, inasmuch as the military government
court sitting in Ludwigsburg differed in some significant respects from
a U.S. Army court-martial (much looser rules of evidence governed in
the former, for example), it lacked jurisdiction over the military defen-
dants.!® A similar argument had been recently offered in an applica-
tion to the U.S. Supreme Court for leave to file for a writ of habeas
corpus in the case of Japanese general Tomoyuki Yamashita and had
been rejected on the grounds that Article 63 applied only to the trial of
captured enemy combatants for offenses committed while in captivity.
Yamashita would be hanged on February 23, 1946, while the Borkum
trial was still in progress. As the defense surely had anticipated, its
objections were overruled by Colonel Jackson, although they would be
restated as additional sworn statements were introduced by the pros-
ecution and, in most cases, with equal futility.!

Having failed to exclude the sworn statements from evidence, de-
fense counsel could at least cross-examine witnesses and compare their
courtroom testimony with their earlier responses to Levine’s interro-
gations. This produced some discrepancies and possibly weakened the
prosecution’s case for the existence of a conspiracy or common design
whose intentional or at least foreseeable result was the death of the
American prisoners. Policeman Karl Fick had told Levine that, on the
approach of the prisoners and their guards, the Labor Service contin-
gent had separated into two groups on either side of the Promenade,
requiring the Americans to run a gauntlet of spade-wielding Germans,
although he had seen only one prisoner actually struck. His courtroom
testimony was slightly different. Now, it seemed, the Labor Service men
had broken formation and surrounded the prisoners “helter-skelter.”
He reiterated that he had seen only one German actually strike a pris-
oner with his spade, while a few others had raised their implements,
although “it was impossible to determine whether they intended to
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beat the flyers or really [sic] intended to threaten them.” He had seen
no blood on the faces of the Americans.” This version hardly suggested
an organized assault. The English translation of Hermann Staats’s af-
fidavit stated that the witness had seen guards “hit” the prisoners with
their rifle butts and that he was “sure” that Lieutenant Wentzel, riding
at the head of his column on a bicycle, had seen it but had done nothing
to prevent it. In court, however, Staats testified that he had seen “the
small flyer” and one other prisoner “pushed” by their guards with rifle
butts but did not believe “excessive force” had been employed. More-
over, Staats now “could not say” whether Wentzel had been aware
of the guards’ treatment of the prisoners.'® Gerhardt Stindt’s affidavit
stated that he had seen “the small flyer’s” guard “always” hitting him
with the butt of his rifle (although he amended that observation to “at
least two times”) and that, in front of the Dorf Hotel, “two or three”
soldiers had come out of the building, “jumped” on one prisoner, and
beat him. From the witness stand in Ludwigsburg, however, Stindt
initially testified that the small flyer had been “either pushed or hit”
twice by his guard and another prisoner kicked by a single soldier in
front of the hotel. Under defense cross-examination, he then modified
his testimony in regard to the treatment of the small flyer to an unam-
biguous “hit” rather than “push,” but with the qualifier that “It was
not brutal.”"’

To be sure, most courtroom testimony was generally consistent
with statements made earlier to Major Levine, and discrepancies were
generally minor, although suggestive of evidence that deserved to be
taken with a degree of skepticism. Klaas Adel steadfastly maintained
on both occasions that one of the defendants, Lieutenant Weber, had
encountered him on the afternoon of August 4, 1944, and had de-
clared, “There the pigs are coming, beat them to death.” In both ven-
ues, too, Adel testified that he had seen a man in uniform, but possibly
not one of the guards, punch a prisoner.!® On the other hand, while
Johann Grupengiesser confirmed his earlier testimony to Levine that
he had seen the shadowy Rimbach hit a prisoner with a piece of wood
and a soldier who was clearly Langer shoot the last of the prisoners
with a pistol, the two guards who in his sworn statement of the previ-
ous October had allegedly shot two of the Americans a second time
had been reduced in his trial testimony to a single guard and a single
prisoner.

Grupengiesser was not challenged on the discrepancy, but Elizabeth
Biermann was grilled by assistant defense counsel Lieutenant Davis
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because she had testified to Levine that she had seen three bodies on
coming out of Wybrand's store, whereas, in court, she claimed to have
seen only two. In explanation, Frau Biermann suggested vaguely that
“It is possible that I saw the three but the whole thing was too foggy
in the distance to determine exactly what I saw.” But she recounted
without inconsistency or hesitation her comment critical of the mis-
treatment of a prisoner who had fallen to the pavement, undoubtedly
Graham, and her having been reviled and threatened by a guard wear-
ing a steel helmet (Whom she was unable to identify) in response. She
had then retreated with her daughter into Wybrands’ grocery store.?
Eldert Wybrands, the owner of the store, in contrast, testified that he
had not seen Frau Biermann near or in his shop and that it had been
his wife who had condemned the rough handling of the prisoners and
been castigated in language virtually identical to that claimed by Frau
Biermann to have been directed at her and threatened by a soldier
in a soft cap, who had then proceeded to shoot down “three or four
prisoners.”?!

A minor discrepancy between Wybrands’s courtroom testimony
and his statement made to Major Levine five months earlier led to a
suggestion by Lieutenant Davis that the witness be shown his earlier
affidavit to refresh his memory. That produced an interesting colloquy
between two members of the defense team and Major Bryan for the
prosecution, who objected to allowing the court interpreter to trans-
late into German the relevant passage in Wybrands’s sworn statement
on the grounds that the interpreter might produce a version that dif-
fered from the German in which the witness had originally spoken
to Levine. That possibly unwise although certainly apposite remark
permitted the defense to renew its attack on this critical block of pros-
ecution evidence.

HALL: 1If the court please, how else would the witness find out
what the language meant unless the court interpreter trans-
lates the statement in question to the witness? The prosecution
has objected on the ground [sic] that he might translate it dif-
ferently than the investigator’s interpreter did. If that is true
it might be well that we should have all the statements of the
prosecution reinterpreted.

PHELPS: Sir, can the defense have an objection to all of the
statements introduced, because it is possible that the witness
did not know what he was signing?
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BRYAN: That is distinctly not the basis of the prosecution’s
objection.

DAVIS: For the purpose of avoiding any further argument on
an extremely minor question, I will withdraw the question.?

One suspects sarcasm on Davis’s part. It was not, in fact, a minor
question, but the president of the court had already made abundantly
clear that any effort by the defense to exclude the sworn statements as
they had been submitted would be futile, as Davis certainly knew.

The problematic character of some of the sworn statements when
placed alongside courtroom testimony was thrown into high relief by
the appearance of Erna Garrels, called as a witness by the prosecution.
Frau Garrels, it may be recalled, had made two sworn statements to
Levine in October of the previous year. In the first, she had asserted that
her husband, Gerhard, had been in Emden on the day of the murders.
She had also accused a neighbor of having kicked one of the Ameri-
cans and testified to having seen one of the guards strike a prisoner
with the butt of his rifle.?? In the second statement, she had described
a visit in the company of her husband and another, unnamed, person
to the home of Klaas Meyer-Gerhards in June 1945. Meyer-Gerhards
had allegedly told the Garrels couple of a confrontation between him-
self and Heinrich Heinemann, in which mutual recriminations of in-
volvement in the attacks were exchanged. Frau Garrels also claimed
that Meyer-Gerhards later tried to persuade her to reveal nothing of
what he had shared with the couple to American investigators, an ef-
fort that had seemingly failed and that contributed to the fact that both
he and Heinemann became defendants.?* In spite of his wife’s assur-
ances that he had been in Emden on the day of the murders, Gerhard
Garrels had been among the accused, but he was not in the defendants’
dock in Ludwigsburg, apparently because, although arrested, he could
not be produced for trial.

Under direct examination for the prosecution by Captain John A.
May, Frau Garrels presented a coherent repetition of both of her state-
ments to Major Levine.? Cross-examination by the defense, however,
made the picture somewhat murkier. In response to questioning by
Dr. Metzler, one of the German defense attorneys, Frau Garrels first
stated that she had told Levine that she had not been present when
her husband had visited the home of Meyer-Gerhards but, in the next
breath, testified that in fact she had been.? That contradiction might
have been the result of momentary confusion on the part of the witness,
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but subsequent questioning by Captain Phelps suggested the possibil-
ity of perjury. Meyer-Gerhards had been Gerhard Garrels’s superior in
the wartime air-raid police, and Phelps had secured information in-
dicating that bad blood had developed between the two men, which
Frau Garrels admitted under cross-examination. Meyer-Gerhards had,
in fact, been instrumental in Gerhard Garrels’s having spent three days
in jail for an undefined minor offense. Phelps probed the fact that Frau
Garrels had made two statements to Levine on succeeding days. At the
conclusion of the first, he pointed out, she had been asked by Levine
if she had anything further to say, to which she had answered an un-
ambiguous “no.” Why, then, the second statement on the following
day? When the witness answered evasively, Phelps proposed an ex-
planation. Following the first sworn statement to Levine, Frau Garrels
had approached Meyer-Gerhards and had asked him to sign an attes-
tation to the effect that Gerhard Garrels had not been on Borkum on
August 4, 1944. This, Meyer-Gerhards had refused to do, which Frau
Garrels admitted. Moreover, Phelps indicated that he was in posses-
sion of an affidavit from the third man present at the alleged conversa-
tion involving the Garrels couple and Meyer-Gerhards, now identified
as Franz Fleitner, asserting that the exchange described in Erna Gar-
rels’s second sworn statement had never taken place. But on this cru-
cial point Frau Garrels refused to yield.?”

Erna Garrels’s cross-examination had indicated the possibility not
only that she had committed perjury but also that interpersonal con-
flicts and tensions within the closely knit and isolated population of
Borkum might be influencing testimony. That hypothesis was sup-
ported by information presented shortly after court convened on the
morning of February 19. Karl Fick, who had already testified for the
prosecution, had approached members of the prosecution staff with
the allegation that relatives of the accused present in Ludwigsburg and
witnesses were in contact with one another in a dining room apparently
provided by the U.S. Army for German witnesses and family mem-
bers of defendants and that the testimony of witnesses was in danger
of being tainted thereby. No evidence was presented that witnesses
had been influenced by such contact, however, and Fick’s motives in
bringing the supposed problem to the attention of the prosecution are
unclear. As a witness for the prosecution, he may have been expressing
his own discomfort at being in contact with relatives of the accused,
many of whom he undoubtedly knew well. In any event, Colonel Jack-
son directed that measures be taken to ensure the future segregation of
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witnesses from members of defendants” families, a possibly impracti-
cal undertaking, as Major Bryan pointed out, due to severe limitations
on available space. A warning to members of defendants’ families to
abstain from attempting to influence the testimony of witnesses may
have been all that was attempted.?®

The testimony of prosecution witnesses continued with mixed ef-
fect. Housewife Henni Eilers had told Levine a simple story of having
been with her two children on the corner of Franz Habich and Bahnhof
Strassen on the afternoon when #909 had descended on Borkum. She
had seen the American prisoners and their guards approaching “in
good order” with their hands raised, when Mayor Akkermann arrived
and began to shout, “There you come, you murderers. How many
women and children have you killed today? Civilians, beat them, kick
them, and knock them down.” But the only violence she had person-
ally seen was a guard striking a prisoner in the side with the butt of
his rifle for having lowered an arm and a civilian delivering a body
punch to another American. Distressed, she had then retreated with
her children into a shoemaker’s shop until the tumult had subsided.
Frau Eilers’s testimony for the prosecution conformed in all essentials
to the sworn statement she had made for Levine, but, under question-
ing by Captain Lyons, she added some significant detail. She and her
children had been alone on the street corner when Mayor Akkermann
had arrived, but, in response to his inflammatory shouting, people
had begun to stream from their houses to a total, Eilers estimated, of
“twenty to thirty.” On the other hand, what had been a blow from a
rifle butt in the statement to Levine now had become a “push” and
the punch delivered by the civilian, a strike with the flat of the hand.
Beyond Akkermann and a now deceased “Herr Wegman,” whom she
belatedly remembered having seen kick a prisoner, Frau Eilers was
able to identify no one as an assailant.?’

Perhaps the most articulate and in some ways the most compelling
witness called by the prosecution was Fritz Vomel, a 44-year-old phy-
sician and a resident of Borkum since 1937. Vomel testified to having
visited Mayor Akkermann after he had heard from some of his pa-
tients that seven American prisoners of war had been shot to death
that afternoon and that the mayor had encouraged the population to
attack them. Vomel claimed to have reproached Akkermann for his
behavior, to which Akkermann had supposedly replied, “Do you per-
haps have pity for these people who kill our women and children and
have destroyed our cities? I don’t understand your point of view.”
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Vomel’s objections may not have been based on the moral nature of
the atrocity but, rather, on its aesthetics. He testified that he had re-
sponded by pointing out that people under 15 years of age were not
allowed to enter the town’s slaughterhouse, yet defenseless prisoners
had been murdered in the presence of women and children. If Akker-
mann had made a rejoinder, Vomel did not describe it.** Vomel also
testified to having confronted August Haesiker, the commander of the
Labor Service detachment on Borkum, as he was returning from his
conversation with Akkermann. According to Vomel, he had declared
to Haesiker that the people of Borkum would not have resorted to vio-
lence if the Labor Service men had not set an example by attacking the
prisoners with their spades. Haesiker allegedly replied with a candor
that suggested pride that he had given the order for the assault, to
which Vomel claimed to have responded that, in that case, he should
be ashamed.3!

In its cross-examination, defense counsel made no effort to chal-
lenge Vomel's testimony but, rather, required him to expand upon it
to the benefit of some of the defendants. Captain Hall elicited from
Vomel a statement that Haesiker had not implicated anyone else in the
decision to turn his Labor Service men loose on the prisoners, while,
in response to questioning from Dr. Magenau, one of the German de-
fense attorneys, the witness testified to Akkermann’s basically decent,
although “easily excited,” personality. There had been people residing
on Borkum who had been bombed out of their homes on the main-
land (including Vomel’s own mother), while Allied bombers passing
overhead on their way to attack targets on the continent had driven
Borkumers to air-raid shelters almost every day and night. All of this,
plus the fact that occasional bombs jettisoned by aircraft in distress
had produced scattered damage on the island may have made resi-
dents excitable and susceptible to incitements to violence.*?

On the afternoon of February 19, the prosecution wrapped up its
case with two witnesses who were questioned about neither the mur-
derers nor the alleged perpetrators. Otto Mennenga (not to be confused
with defendant Gustav Mammenga) had been a naval chief petty of-
ficer and medic at Borkum’s naval hospital at the time of the murders.
The bodies of the murdered crew members of #909 had been brought
there (Graham had been alive when he arrived at the hospital but died
shortly after his arrival), and Mennenga was ordered to examine the
corpses and prepare a report. When questioned on the witness stand
more than a year and a half later, he remembered that each victim had
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been wounded in the head and had a bloody and swollen face but
no other wounds or bruises.*® Mennenga’s testimony was followed by
that of Johann Eilgs, a 62-year-old gravedigger at Borkum’s Lutheran
cemetery. On August 5, 1944, he had driven to the naval hospital to col-
lect the corpses of the murdered Americans, by now sewn into shrouds,
and to transport them to the cemetery for burial. There, the bodies had
been interred, each in its own grave, and the victims’ names entered in
the church registry by Pastor Doebbles, who conducted a burial service
for the men of #909. Each grave had been marked with a simple white
cross bearing the name of the deceased and the date of his death.**
Among the perceived advantages to the prosecution of Mennenga’s
and Eilgs’s testimony may have been the idea that, inasmuch as the
two men were the last witnesses called by the prosecution, they were
appropriate figures with whom to close the case by underlining the
mortal consequences of the defendants” conduct. At the same time,
however, their testimony, particularly that of Eilgs, served to human-
ize, if not the defendants, then at least the community in which the
murders had taken place. The bodies of #909’s crew had clearly been
accorded dignified treatment, although one of the judges, Colonel
Robert N. Hicks, may have been disturbed that the corpses had been
interred in canvas shrouds, rather than coffins, and questioned Eilgs
on that point. Eilgs responded simply that Germans on Borkum were
being buried in that manner also, because the supplies of wood on the
island for coffins had been exhausted. Hicks seemed satisfied.®
Defense counsel now chose to revert to the stratagem that it had
employed at the start of the trial—a challenge to the authority of a
military government court to try defendants who were members of
Germany’s armed forces. The court had already spoken clearly on this
issue, and the defense could not have been optimistic as to the likely
outcome of Captain Hall’s motion that all charges against Kurt Goe-
bell, the senior military defendant, be dismissed on the grounds that
the court lacked jurisdiction to try him. Perhaps it reflected a desire to
demonstrate lawyerly ingenuity or a conscientious determination to
pursue every conceivable avenue of defense in a case likely to have
grim consequences for the defendants. In any event, Captain Hall’s
arguments were intriguing, if also, in practical terms, a waste of time.
Once again, the foundation of the challenge to the court’s jurisdic-
tion was Article 63 of the 1929 Geneva Convention on the treatment
of prisoners of war, of which both the United States and Germany
had been signatories. That article, it may be recalled, specified that
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prisoners of war were to be tried by the same courts and according to
the same procedures as members of the armed forces of the detaining
power.

As Hall must have known, trial by U.S. Army court-martial, with
its stricter standards of evidence, would not have guaranteed a more
favorable outcome for the military defendants. In 1944, for example,
seven captured German U-boat crewmen held in the United States were
tried by court-martial for the murder of another German POW sus-
pected of collaborating with his captors amid allegations that confes-
sions had been extracted under torture. All were convicted and hanged
at Fort Leavenworth.3® Unlike the Borkum defendants, there had been
no question of the status of those seven Germans sailors as prisoners
of war to whom Article 63 of the Geneva Convention applied. Accord-
ing to Captain Hall, there should have been none either in the case of
Captain Goebell and, by implication, the other defendants who had
held military rank at the end of the war. Discharging those men as
prisoners of war and reducing their status to that of civilians on suspi-
cion of their having committed war crimes, and thus denying them the
protections of the Geneva Convention, was comparable, Hall argued,
to annulling the citizenship of an American upon charging him with
a crime for which the penalty is loss of that citizenship.¥” Major Bry-
an’s response skirted the issue of status, preferring the citation of U.S.
regulations in Rules of Land Warfare and Technical Manual for Legal and
Prison Officers that permitted the trial by military government courts
of persons suspected of having committed war crimes and the obser-
vation that the German government had ceased to exist, its authority,
including that to try German citizens, having passed into the hands of
the occupying powers.*® In any event, whether or not the defendants
were prisoners of war was, from a juridical standpoint, irrelevant.
A majority of the U.S. Supreme Court had already held that Article 63
applied only to offenses committed by prisoners of war subsequent to
capture (the situation of the captured U-boat crewmen), although As-
sociate Justice Wiley Rutledge had found that conclusion invalid and
the arguments in support of it strained and unconvincing.* But no one
in the Ludwigsburg courtroom could have been surprised when the
president of the court, Colonel Jackson, denied the defense motion.*°
Similar motions on behalf of the remaining military defendants were
similarly rejected.

In making largely pro forma motions to dismiss charges against de-
fendants who had not held military rank and to whom the Geneva
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Convention offered no protection, the defense adopted amore mundane
stratagem. Following the opening of court on the morning of Febru-
ary 20, Captain Phelps moved that murder charges against Heinrich
Heinemann and Gustav Mammenga and all charges against Hein-
rich Rommel and Klaas Meyer-Gerhards be dropped on the grounds
of insufficient evidence. Phelps pointed out that the only evidence
against Heinemann and Mammenga was that they had struck a pris-
oner, Mammenga admitting having done so. Neither could have fore-
seen the appearance of the hate-filled Langer with his pistol. Phelps
caustically noted that he had witnessed the beating and stoning of
German POWs as they had been marched through French towns with
no expectation that someone in the crowd would shoot them. As far as
Rommel and Meyer-Gerhards were concerned, there was no evidence
that either had committed any acts of violence whatsoever against
the Americans. Meyer-Gerhards, in fact, had ordered the mortally
wounded Graham carried into the air-raid police office and had called
for an ambulance.*!

Phelps’s motion gave the prosecution the opportunity to further
develop a critical element in its case, one that had not been clearly ar-
ticulated in the original charges brought against the defendants. Quite
apart from acts of violence that each personally might or might not
have committed, all had allegedly participated in an illegal common
design or conspiracy, the outcome of which had been the ill treatment
and deaths of the seven captured crewmen of the B-17, and all were,
consequently, guilty of those crimes.*?

Conspiracy is a slippery legal concept, easy to state—an agreement
between or among two or more persons to perpetrate a crime—but
often problematic to prove, inasmuch as there is seldom unambigu-
ous evidence to demonstrate its existence.*® To a greater degree than
many other offenses, its presence may lie in the eye of the beholder.
The temptation to stretch the concept beyond the point warranted
by the evidence may be particularly strong in cases involving collec-
tive threats or injuries to the nation.* It is an efficient means of dealing
judicially with multiple enemies.

In arguing the charge of criminal conspiracy, both prosecution and
defense relied heavily on the venerable Wharton’s Criminal Law, first
published in the mid-19th century (and still in print). What May’s
opening citation sounded like in the rough and not always ready
translation of the courtroom to Germans who were unfamiliar with
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Anglo-American legal concepts is difficult to imagine: “All those who
assemble themselves together with an intent to commit a wrongful act,
the execution whereof makes probable in the nature of things a crime
not specifically designed but incidental to that which was the object
of the confederacy, are responsible for such incidental crime.”* But
how was the existence of the “confederacy” to be proved? According
to Wharton's:

The actual fact of conspiracy may be inferred . . . from circum-
stances and the concurring conduct of the defendants need not be
directly proved. Any joint action on a material point or collocation
of independent but cooperative action by persons closely associ-
ated with each other is held to be sufficient to enable the jury to
infer concurrence of sentiment, and one competent witness will
suffice to prove the cooperation of any individual conspirator.*

In regard to membership in “riotous and tumultuous assemblies,” as
the crowds that lined Borkum’s streets on the afternoon of August 4,
1944, arguably had been, May quoted Wharton to the effect that “All
persons who are present and not actually assisting in their suppression
may, where their presence is intentional and where it tends to the en-
couragement of the rioters, be prima facie inferred to be participants.”#’

According to this principle, it appeared that only those Borkumers
in attendance who had attempted to intervene on behalf of the pris-
oners, as Elizabeth Biermann had claimed to have done, were clearly
excluded from the conspiracy so defined. But did their guilt extend to
actual murder? There was no doubt of that, argued May:

Of course, the Defense will contend that Langer is the guilty man,
that he fired the shots. Let us look into that for a moment. Why
did Langer do this? You know a mob sometimes gives courage to
a coward. A coward will do things when incited by a mob that he
would not do otherwise. . . . Was not the coward Langer encour-
aged to do what he did by the action and, as the law says, the
accessory? The man who aids and abets it is just as guilty if he
stood by and aided and abetted in the commission of the crime.
Yes, there was a common design in this case, all equally guilty.
A damnable plan . . . that they designed there to torture, to abuse,
and to murder these American flyers.*
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Whether Langer’s actions are best characterized as those of a cow-
ard rather than a man crazed with grief and hatred is debatable, but
the defense could also quote Wharton. Phelps noted that May had been
selective in his citation of the section dealing with the liability of mem-
bers of a conspiracy or common design. Wharton, he pointed out, also
argues that

Where, however, a homicide is committed collaterally by one or
more of a body unlawfully associated, from causes having no
connection with the common object, the responsibility for such
homicide attaches exclusively to its actual perpetrators. . . .*

Had the prosecution offered any evidence, asked Phelps, that the de-
fendants had conspired to murder the prisoners? Wharton, he pointed
out, also holds that “a rioter is not responsible . . . for a death acciden-
tally caused by officers engaged in suppressing the riot , nor in an af-
fray are the original parties responsible for a death caused by strangers
wantonly and adversely breaking in.”*

The latter characterization seemed to fit Langer’s role reasonably
well. Phelps accepted Wharton’s dictum that, in a riot, “all present
and not suppressing are participants,” but that, he argued, meant
merely that his clients had been rioters, not murderers, and that there
were many other Borkumers in that category who were not on trial.!
Similar motions to dismiss charges were made on behalf of the re-
maining civilian defendants. Dr. Magenau, civilian German defense
counsel for ex-mayor Jan Akkermann, in a gesture to which the ad-
jective “quixotic” might be appropriately applied, argued that his
client was subject only to German law, inasmuch as “it is a basis of
law throughout the world that a criminal can only be punished by
the law of the scene where the crime was committed.” Under Ger-
man law, he continued, a person can be punished only for a crime in
which he has taken an active part or that he has encouraged, aided,
or abetted. Akkermann might have encouraged, aided, or abetted
the beating of the prisoners, but no evidence supported the notion
that Akkermann intended that the prisoners were to be shot to death.
His later apparent approval of the murders was legally irrelevant.>
But the brutal reality was that sovereignty in Germany had passed
to the major Allied powers, who were free to do as they pleased. The
prosecution did not deign to comment, and the court summarily
denied all motions to dismiss.>
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Defense counsel, as its members had certainly anticipated, had no
recourse but to call witnesses to rebut the evidence that the prosecu-
tion had presented in the course of the previous two weeks. But it was
unprepared to do so. This was due, not to the attorneys’ lack of indus-
try but to the enormous burden of bringing to some kind of trial the
huge numbers of Germans under suspicion of having committed war
crimes. All American members of the defense team had been engaged
in other trials until almost literally the eve of the Borkum proceedings,
and they had had barely time to identify the witnesses they would
require, much less locate and secure them, while the prosecution case
had, in effect, been in preparation since the previous June. They had
raised this as an objection to going to trial at the scheduled time but had
been told that they might request a continuance if that should prove
necessary by the time the prosecution had completed presenting its
case. It was necessary. Not only would defense witnesses not begin to
arrive before Saturday (it was now Wednesday), but also others would
be even later. Moreover, the U.S. defense team had been ordered to
prosecute another case before the conclusion of the Borkum trial. Little
wonder that trials of multiple defendants alleged to have been parties
to conspiracies or common designs were commonplace. In no other
way could the Army hope to process the masses of Germans awaiting
trial, but justice sometimes suffered as a consequence. A continuance
already having been assured, the court adjourned until February 27.>*
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4

“Worms on the Ground”

When court reconvened, the defense opened with testimony from
the defendants, which, like that of prosecution witnesses, sometimes
differed from the sworn statements they had made to Major Levine
the previous fall. Gustav Mammenga had testified to Major Levine the
previous November that he had been on duty in the office of the air-
raid police on the afternoon of August 4, 1944. Mayor Akkermann had
telephoned the office and, according to Mammenga, had said to some-
one whom he had claimed not to know, “Now we will see what you
air-raid policemen are made of.” The meaning of the statement was
unclear, even nonsensical, but it was apparently uttered in the context
of notifying the air-raid police that the American prisoners were about
to be marched through town. In light of the fate that was about to befall
the crew of #909, Akkermann’s words assumed a sinister import, an in-
terpretation supported by other elements of Mammenga'’s testimony.
He admitted that, as the prisoners and their guards approached, he had
left his office and had struck the small flyer who was having trouble
with his pants “two or three times” with his open hand. This, he had
told Levine, had been in response to the “order” that had been received
by his office from Akkermann. Shortly thereafter, he had heard a shot
and seen a soldier with pistol in hand standing over the prostrate form
of “the little flyer.” Mammenga'’s, superior, Klaas Meyer-Gerhards, had
then ordered the mortally wounded Graham carried inside the air-raid
police office. But, when under direct examination by defense counsel,
Mammenga had testified that e had taken the phone call from Ak-
kermann, had not attached any significance to it, and had “slapped”
one of the prisoners twice on the back when he had heard someone
yell, “Beat them, beat them, they killed my wife and my child,” which
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brought to his mind his son, who had been killed in action. He had not
hit the prisoner very hard, however, as he had been recovering from
injuries suffered in a motorcycle accident. As he was about to return to
his office, Mammenga testified that he heard a shot, turned, and saw
a soldier holding a pistol, the same soldier, he thought, whom he had
heard yelling. In this version of the events, Mammenga denied that
the American who had been shot was the same one he had hit. The
prisoner was carried into the air-raid police office, where Mammenga
claimed to have provided him with a pillow and wiped blood from
his face. When questioned by the defense concerning the inconsisten-
cies between his courtroom testimony and that given earlier to Levine,
Mammenga’s explanations were vague.! But, by giving the witness
the opportunity to testify that he and his comrades had attached no
particular importance to Akkermann’s phone call and that some so-
licitude had been shown for the mortally wounded Howard Graham,
the testimony may have made somewhat less plausible the prosecu-
tion’s contention that the murders of the American airmen had been
the products of a criminal conspiracy.

Heinrich Heinemann testified that, on the afternoon of August 4,
1944, he had been working in his father’s butcher shop when he
learned from customers that downed American flyers were being
marched through Borkum and would be passing the shop in a few
minutes. Heinrich summoned two French prisoners of war who were
employed in Heinemann’s shop to accompany him to watch the pro-
cession.? When questioned by Levine on October 17, 1945, Heine-
mann had described a chaotic scene in which, as the prisoners and
their guards marched by, civilians were running around the street but
not attacking the prisoners. Heinemann had returned to the butcher
shop but then set out on his bicycle to catch up to the procession after
having been told by a customer that one of the prisoners had been
shot at the town hall. On arriving there, he found no one and contin-
ued on, finding six prisoners, their guards, and a crowd near the Dorf
Hotel. There, he saw “mostly all” of the guards hitting the Americans
with their rifle butts while Lieutenants Weber and Wentzel and Cap-
tain Krolikovski looked on impassively. Heinemann claimed to have
paused for a chat with some of the onlookers, taking the opportunity
to denounce the brutal treatment of the prisoners. Pedaling on, he
heard shots and saw a tall soldier with a long face and “a brutal look
in his eyes” methodically shoot each of the remaining prisoners in the
back of the head with a 7.65 mm pistol. One of the guards, whom he
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described as a petty officer with a heavy mustache, shot two of the
Americans a second time with his Pistole 08. “Upset and excited,” he
hurried home.?

In the weeks that followed, Heinrich Heinemann had found rea-
sons to reconsider elements of his self-exculpating statement. One of
these was probably the fact that, subsequent to his sworn statement
to Levine of October 17, Karl Weber had sworn to having seen Hei-
nemann beat a prisoner. On November 5, he reappeared in Levine’s
office to make a supplementary statement. Civilian spectators, includ-
ing himself, had not been entirely passive, it appeared. In a revision
of his account of having pursued the procession on his bicycle, Heine-
mann alleged that he had tried to pass the prisoners and their guards
but had lost his balance and, trying to avoid falling, had “pushed” the
shoulder of one of the Americans twice, propelling him to one side.
He had also seen a now deceased civilian named Wegman hit some of
the prisoners.* On the stand in Ludwigsburg, Heinemann was clearly
nervous and apprehensive. When questioned about the alleged “ac-
cident” and whether he had actually hit one of the Americans, Hei-
nemann responded with frantic defensiveness: “No, I did not hit any
one of them. I am not guilty and I just got into this thing!” When asked
why he had made a second statement to Levine about the allegedly
inoffensive shoving of the American, Heinemann replied piously, “Be-
cause my conscience told me that it was only the right thing to do,
to tell the whole truth.” He denied that his “conscience” might have
been stimulated by Levine’s suggestion that he had witnesses to Hei-
nemann’s beating of a prisoner, but he was no longer willing to assert
that almost all of the guards had struck the prisoners, and some of
the blows had possibly become mere “pushes.” Melodrama thickened
with Heinemann’s irrelevant assertion that he had resigned from the
SA (Storm Troopers) as a consequence of a boycott against his father’s
shop by the Nazi Party and SA because his family were “half-Jews.”>
Ironically, an ethnic status that, a year earlier, had brought peril to the
holder was now sought for protection.

Major Bryan’s cross-examination was heavy with sarcasm, as he
led Heinemann through a recounting of his pursuit of the column on
his bicycle, “because of sheer curiosity, I never had seen foreign sol-
diers before.” Bryan’s mocking reaction to that explanation was fol-
lowed by a savaging of the witness’s description of his “accidental”
contact with a prisoner as he allegedly attempted to prevent himself
from falling:
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BRYAN: You merely placed your hand on one, is that all you
did?

HEINEMANN: That is true. I was going past the column of
flyers in front of the Rathaus, [and] all of a sudden one man
from the crowd of people jumped in front of my bicycle and I
commenced to fall, so I supported myself with my left hand on
the flyer’s right shoulder. . . .

BRYAN: So all you did was place your hand on the flyer’s
shoulder, is that all?

HEINEMANN: Yes.

BRYAN: And you saw the guards just push the flyers with the
butts of their rifles, is that all you saw?

HEINEMANN: Either push them or tap them.

BRYAN: And is that just as true as everything else you have
testified about?

HEINEMANN: Yes.®

If Heinrich Heinemann’s testimony was a gift to the prosecution,
Heinrich Rommel’s was more likely to elicit a measure of sympathy
from the court. Heinemann had been free to avoid personal involve-
ment in the events of August 4, 1944, but not Rommel. He, along with
Karl Fick, had constituted Borkum’s tiny police force on that fatal af-
ternoon. Rommel, but not Fick, was a defendant because he had been
in the police station at around three o’clock when the telephone had
rung. The caller had been the senior naval officer on the island, Cap-
tain Goebell. Rommel’s testimony did not diverge significantly in its
essentials from his sworn statement made to Levine the previous Octo-
ber, but questions from multiple defense attorneys, both U.S. Army and
German civilian, elicited additional detail. Rommel was questioned
closely on the exact language used by Goebell in his phone call and
expressed certainty that Goebell had used the word “unfortunately”
in regard to the capture of the seven Americans and had drawn his at-
tention to the “edict” of Reich Minister Goebbels. Rommel professed
ignorance of the intent of Goebell’s phone call and testified that he had
been “worried” by the information that the prisoners were going to be
marched through town, rather than transported by vehicle, as had been
earlier practice. He claimed in Ludwigsburg, as he had done in his ear-
lier statement to Major Levine, that he had never heard of Goebbels’s
“edict,” which in any event had not been a formal directive but merely
an editorial opinion. That such distinctions had been seriously blurred
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in the administrative and moral chaos of the Third Reich was an impor-
tant issue that, however, was not broached. But, if he had been in the
dark about the purpose of Captain Goebell’s phone call and concerned
about the mode of transportation, why had he not asked for clarifica-
tion? When pressed on those points, Rommel answered incongruously
that “Inever gave it a second thought” and lamely added, “What could
I have answered or told the commander of the island, the highest officer
present?”” Rommel also provided a more dramatic account of his post-
surrender confrontation with Goebell. He had sought out Goebell in his
office as he investigated an incident in which a resident of Borkum had
been killed after wandering into a minefield that had presumably been
laid by the island’s naval forces during the war. Goebell took the op-
portunity to ask Rommel about the mood of the townspeople, observ-
ing, “Inever get a chance to get out of here and see anything.” Rommel
responded that the populace was apprehensive about the possibility of
Allied retaliation for the killing of the Americans and was blaming the
naval commander for having failed to prevent it. That, Rommel testi-
fied, had precipitated an explosive exchange:

GOEBELL: I? It was not my fault. I had nothing to do with it.
It was the fault of those who incited the population and those
who hit the flyers.

ROMMEL: Captain, in that case, why did you speak to me over
the telephone about it?

GOEBELL: It was your job to protect the flyers.

ROMMEL: Then, Captain, why did you refer me to the edict of
Reichminister Goebbels?

GOEBELL: Inever did such a thing.

ROMMEL: Captain, I have nothing else to speak to you about
in this matter.

In fact, Rommel testified, he had an additional request for Goebell.
“Then,” he testified to have said, “you better [sic] give me a pistol and
I will kill myself because I don’t want to have anything to do with this
whole mess.” Rommel had not killed himself at that time and became
very much a part of the “whole mess.” While being transported by
British occupation forces to the mainland for the trip to Ludwigsburg,
however, he had jumped from the boat into Emden harbor in an ap-
parent attempt at suicide.® It was unsuccessful, and Rommel found
himself on trial, possibly for his life.



76 Americans, Germans, and War Crimes Justice

Subsequent to his brief phone conversation with Goebell on Au-
gust 4, 1944, as he had informed Levine four months earlier, Rommel
had telephoned Gestapo commissioner Struwe on the mainland for
guidance and was informed that the transport of the American prison-
ers was a military matter, for which the police had no responsibility.
He had then taken a call from Mayor Akkermann, who directed Rom-
mel to inform the commander of Borkum’s emergency service, identi-
fied only as “Boelts,” of the prisoners” impending arrival in the town
and to mention that Goebell had made reference to Reich Minister
Goebbels’s “edict.” Rommel had then set out on his bicycle for Boelts’s
house, intending to continue on to the police station. He found Boelts
wary, declaring that he knew nothing about a Goebbels edict, although
admitting that he had read “once or twice” in the newspaper and per-
haps heard on the radio that protection should not be given to downed
Allied aircrew because of the prevailing state of “total war.” Neverthe-
less, Rommel testified, Boelts had declared that he and his men would
have nothing to do with any demonstration against the captured
Americans and believed that the police should hold themselves aloof,
as well, a position with which the witness had expressed agreement.
Proceeding from Boelts’s house to the police station, Rommel claimed
to have encountered a few soldiers who told him that Labor Service
men had been fired on by #909 as it approached the Muschelfeld for its
emergency landing.” It seems unlikely that aircrewmen about to carry
out an emergency landing in enemy territory would have been so fool-
ish as to fire at persons at whose mercy they were likely to soon find
themselves, although the possibility cannot be entirely excluded. One
or more of the B-17’s gunners might have fired reflexively at Germans
on the ground in response to heavy fire from Borkum’s guns. Another
defendant claimed that he had found expended American .50-caliber
ammunition on the beach near the crash-landed bomber. Even if the
Americans had fired, of course, their captors would not have been jus-
tified in abusing and ultimately killing them after capture, although,
if civilians had been the apparent targets, Goebbels’s oft-cited “edict”
would appear to have applied. But Rommel had not included this al-
legation in his statement to Levine the previous October, and why he
should have presented it now is unclear, as it was of little value to his
own defense. In any event, no effort was made by either prosecution or
defense attorneys to probe the matter more deeply. Nor, at this point in
the trial, did either the defense or the prosecution appear to have been
aware of Himmler’s earlier and more relevant order to police officials
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not to intervene in situations in which civilians attacked captured Al-
lied airmen, and Rommel did not raise it, suggesting the possibility
that he, if not Gestapo commissioner Struwe, was unaware of it. Rom-
mel went on to testify that he had been at the police station when he
learned of the murder of the prisoners and had proceeded to the scene,
where he blocked off the area where the bodies lay at the behest of one
of the naval officers who was present.

Rommel’s degree of responsibility, if any, for the protection of the
American prisoners was the issue central to his presence in Ludwigs-
burg as a defendant. His defense was based on the directive he had
received from Struwe to the effect that the transport of the prisoners
was a purely military affair and on the argument that he, as a police-
man, lacked jurisdiction over military personnel. But, if the matter of
the American prisoners was a purely military affair, asked Captain
May for the prosecution, why had he accepted orders from a naval
officer to secure the murder scene? And what was the nature of the
authority over him wielded by Akkermann? Had it been as mayor
or as local leader of the Nazi Party? When Rommel was pressed to
respond to the question of whom he would have obeyed—the naval
commander of the island or the mayor/party leader—if the two had
given him contradictory orders, this simple official was reduced to
responding with a plaintive “Everything happens to me now at this
time. I never thought about it before.” In any case, it was irrelevant
to the fact that Rommel had made no effort to protect the Americans
because he had been told by his police superior on the mainland that
the conveying of the prisoners through the town was a purely mili-
tary responsibility.t

Klaas Meyer-Gerhards’s testimony in Ludwigsburg went well be-
yond his sworn statement made to Major Levine the previous October.
Questioned by German civilian defense counsel Metzler about his ac-
tivities as chief of Borkum’s air-raid police, Meyer-Gerhards explained
that he had been asked to join the organization in 1940 because he was
the only person on the island who was able to drive an automobile
and had assumed the position of leadership of a force of 32 men and
8 female nurses in August 1943. His men had been unarmed until near
the end of the war, when they had been conscripted into the Nazi last-
ditch militia, the Volkssturm. Number 909 had not been the first Allied
bomber that Meyer-Gerhards had seen on Borkum. In 1942, an RAF
bomber had crashed about 30 meters from the main motor route out-
side town. When Meyer-Gerhards arrived on the scene with medical
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personnel in an ambulance, he found the aircraft in flames but man-
aged to extract four of the crew alive. Two of them subsequently died,
possibly the occupants of the graves in Borkum’s Lutheran cemetery
alongside of which the murdered crewmen of #909 had been buried.
At least prior to their absorption into the Volkssturm, the defendant
emphasized, the job of the air-raid police was “saving lives and ex-
tinguishing fires”—“Saving Lives Is the Main Job” was their motto,
he claimed. As he had informed Levine, Meyer-Gerhards testified in
Ludwigsburg that he had seen #909 descending towards the Muschel-
feld on August 4, 1944, and had driven to the crash site with several of
his subordinates. By the time they arrived, the prisoners had been re-
moved. Meyer-Gerhards ordered “keep-out” signs to be posted, then
departed. In his statement to Levine the previous October, he testified
that he had gone home for lunch and a nap. His siesta had been in-
terrupted by a phone call from one of his men with the information
that Akkermann had telephoned the air-raid police office wanting
to speak with him. He tried to return the call but found the mayor’s
line busy and left for his headquarters in the Central Hotel on Seldte
Strasse. It was at this point that that his courtroom testimony diverged
significantly from his sworn statement. In the latter, his narrative went
directly to a description of his encounter with the column of prisoners
and their guards near his office, the shooting of Graham, and the carry-
ing of the mortally wounded “little flyer” into the air-raid police office,
where Meyer-Gerhards claimed to have prevented Langer from deliv-
ering the coup de grace. Testifying in Ludwigsburg, Meyer-Gerhards
embellished his story with a suspiciously self-exculpating account of
a phone conversation with Akkermann that had supposedly occurred
after the defendant had reached his office but before the prisoners had
arrived. Akkermann had allegedly informed him of Goebell’s decision
to march the prisoners through the town, of Dr. Goebbels’s “decree”
in regard to downed Allied airman, and his desire that “an example be
set.” Meyer-Gerhards claimed to have indignantly rejected any sug-
gestion that the air-raid police should participate in a demonstration
against the prisoners with a peremptory “You can’t give me such an
order.”!

Meyer-Gerhards’s account of subsequent events was also more
dramatic and favorable to himself (and other Borkumers) than his
statement to Levine. He testified that, on hearing the approach of the
American prisoners and their guards, he terminated his conversation
with Akkermann and stepped outside. Almost immediately, he saw
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Howard Graham fall to the pavement about three meters from the
door to his headquarters and a German soldier push his way through
the crowd of onlookers and fire a pistol at the fallen American. General
pandemonium ensued, with spectators shouting “That’s low,” “That’s
dirty,” and “That’s unfair,” while Meyer-Gerhards ordered Graham
carried into the air-raid police office. Two of his subordinates took
Graham by the head and feet, while Meyer-Gerhards supported his
midsection. Ordering personnel in his headquarters to administer im-
mediate first aid, he went to his phone to summon an ambulance but
was interrupted by Langer, who had entered the office with pistol in
hand and the offer to “finish him off.” As Meyer-Gerhards had told
Levine, he responded with outrage and told Langer to “get the hell
out of here” and “that man is not an animal.” Langer ran outside and
Meyer-Gerhards, locking the door, called for an ambulance. Anticipat-
ing an obvious query from the prosecution, Metzler asked why Meyer-
Gerhards had made no effort to arrest or restrain Langer. The air-raid
police were unarmed, he explained, and lacked the authority to arrest
anyone. He claimed, moreover, to have been in shock. “I am fifty years
old. I participated in the First World War. In other words, I have par-
ticipated in eleven years of war. That was the most terrible experience
I have ever had in my life.”!

It was in the interest of all of the defendants that the court be re-
minded that it had been the absent Langer, and not they, who had actu-
ally murdered the American prisoners. Meyer-Gerhards testified that,
while he had not known Langer personally, a friend of his had and
had described him as a man with an “evil personality,” some of which
was attributable to head injuries suffered in World War I, although the
loss of his wife and children had made him “crazier yet.” Langer’s
problematic behavior was illustrated by a bizarre anecdote involving
a cat he had been given and on which he seemed to dote. After hav-
ing showered affection on the animal and catching small fish for it
to eat, he suddenly seized it and placed it in a barrel of tar, where it
died. “This man was the harm [sic] of our island,” Meyer-Gerhards
observed.

Yet, the “harm of the island” might have been prevented from kill-
ing the remaining prisoners if he had been restrained after his assault
on Graham, and Meyer-Gerhards had, arguably, been in the best posi-
tion to have done that. Why, Major Bryan asked for the prosecution (as
Metzler had anticipated), had he made no effort to do so? The defen-
dant repeated that he had had no authority over military personnel
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and that, in any event, he had been unarmed and concerned primarily
with protecting Graham from further harm. When asked why, if he
had ordered Langer to leave the air-raid police office, he had not also
demanded that Langer surrender his pistol, Meyer-Gerhards replied
not without plausibility, “That a man in such a rage would have never
given me his pistol. That was an impossibility.” Although admitting
that if Langer had been “exterminated,” “the rest of it could have been
prevented,” the damaging fact was that he had made no effort what-
ever to restrain the murderer.!

The morning of Monday, March 4, saw the appearance in the witness
chair of one of the key defendants and a central figure in the Borkum
atrocity, former mayor and local Nazi Party leader Jan Akkermann.
Under questioning by Dr. Magenau, one of the German civilian de-
fense lawyers, Akkermann described his roots in the petit bourgeoisie,
one of the mainstays of support for the Nazi Party as it was struggling
to come to power. He had been born on Borkum in 1892 and had lived
almost all of his life there, running a grocery store and rooming house
and, along with his wife, raising two daughters and two sons. He had
been a public-spirited resident, too, having become a member of Bor-
kum’s School and Resort Councils in 1924. But “public spirit” had had
a sinister political dimension. Akkermann had joined the Nazi Party in
December 1930, a few months after it achieved its first great electoral
success in national politics. In 1932, he had become Ortsgruppenleiter
or local party boss of Borkum, antecedent to his assumption of the of-
fice of mayor, in 1935. Akkermann did his best to portray himself as an
honorable citizen and family man, which, in his own restricted terms,
he may well have been. He had not used his positions as mayor and
party leader to enhance his business, he assured the court, nor did he
lie, steal, cheat, or “whore.” His multiple responsibilities resulted in
chronic overwork, and this, combined with an impulsive personality,
he implied, helped explain his behavior on the afternoon of August 4,
1944. His own experience a few days before had also been relevant.
He had visited Emden, where his meal in a restaurant had been inter-
rupted by an air-raid alarm. Returning to the scene the following day,
he found the area flattened by bombs.!*

While Akkermann had attempted to offer extenuating circum-
stances for his conduct on August 4, 1944, he made no effort to seri-
ously challenge what other witnesses had testified about it as, indeed,
he had abstained from doing in his sworn statement to Major Levine.
He had been at home when a phone call from Goebell’s headquarters
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informed him of the capture of the Americans and the intention
to march them through the town “in accordance of the decree of
Dr. Goebbels.” He had phoned the air-raid police office and encour-
aged them to “show now the kind of guys you are” but passed it off as
the kind of “drastical” [sic] joke that he was known to frequently make.
He admitted having encouraged his employees to take to the street on
the approach of the Americans; he also acknowledge having observed
to one of them that “You lost everything in Hamburg, in your block
of houses over 40 children have been killed” and querying Rommel
about the so-called Goebbels decree. Most damaging to Akkermann’s
legal prospects was his candid admission that, as the column of pris-
oners and their guards passed his house, he had shouted, “There are
the murderers, the ones that killed your women and children, the ones
that bombed your homes, beat them on the neck [sic], beat them!” He
denied having personally assaulted the prisoners and suggested that
he had not intended that any serious harm should come to the Ameri-
cans. Rather, Akkermann, testified, “It was more or less an outlet.
Everybody was yelling there, everybody in his own way;, to let those
flyers who had come over there every day at 8000 meter altitude, to
show them how we feel, as worms on the ground.” Moreover, Akker-
mann added in response to a question from Magenau, he had assumed
that the prisoners would be protected, a blatant falsehood in light of
his earlier admission that he had raised the matter of the Goebbels “de-
cree” or “edict” with Rommel. He claimed to have been both “scared”
and “shocked” when he learned that all seven American prisoners had
been murdered.’®

Scared and shocked, perhaps, but had Akkermann been remorseful?
The earlier testimony of Dr. Fritz Vomel for the prosecution had sug-
gested that he had not been. Vomel, it may be recalled, had described
a meeting with Akkermann in which he had condemned the mayor’s
conduct during the prisoners” march through town. Akkermann had
replied, in effect, that “these people who kill our women and children”
had gotten what they had deserved. While not denying in Ludwigsburg
that he had expressed that sentiment, Akkermann and his attorney at-
tempted to place those words in a context that would diminish their
damaging impact. To the annoyance of the prosecution but with the
indulgence of the court, Akkermann described the events of August 5,
1944, the day following the murders. The defendant had been in his
office around noon when Borkum’s air-raid alarms sounded. Initial
reports were contradictory. Some indicated that bombs had fallen into
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the sea; others suggested that they had fallen in the vicinity of the rail-
road station. The latter proved to be the case, although it is clear that
this was not a serious attack and may, indeed, have been the chance
result of an Allied bomber in distress jettisoning its bombs, an event
that the people of Borkum had experienced in the past. Akkermann
accompanied Meyer-Gerhards to the scene. Ten bombs had fallen, one
of which, a dud, had struck a locomotive and killed one of the crew.
The post office had been badly damaged, as had a number of nearby
houses. One of these, Akkermann testified, was his own. His wife and
daughter, he claimed, had been “under a rubble of glass.” He did not
indicate that they had been seriously injured, if at all, but it was while
this experience was fresh in his mind that he had been reproached by
Dr. Vomel for his role in encouraging attacks on the prisoners, and Ak-
kermann freely admitted that he might have said something like, “If
things like this happen, why is it not right?”1¢ The prosecution saw no
need to cross-examine, and Akkermann’s self-destructive candor con-
tinued in the face of questioning by the judges. When asked by Colo-
nel Jackson whether he had anticipated that the prisoners would be
beaten by the mob, Akkermann conceded that he had but added that
“I never figured that there would be any killing.” Akkermann sug-
gested that, if his intentions had been genuinely murderous, he could
have done much more than merely stand on a street corner and yell a
few imprecations. As Nazi Ortsgruppenleiter, he could have mobilized
Borkum’s party members to form a gauntlet through which the Ameri-
cans would have had to march.'” That thin evidence of restraint was
unlikely to have impressed the panel of officers who would determine
Akkermann’s fate.

When questioned by Major Levine more than four months earlier,
Walter Krolikovski, on August 4, 1944, commander of the 216th Anti-
aircraft Battalion, had delivered a self-exculpating statement accord-
ing to which he had been uninvolved in the murderous events of that
day and had been the innocent victim of a fallacious report of the mur-
ders made to him by a noncommissioned officer, although the non-
com, Sergeant Schmitz, had denied it.!¥ In Ludwigsburg, this theme
was much embellished. He testified that he had first become aware of
trouble on August 4, 1944, while dining at around 5 p.M. in the officers’
mess, situated in an annex to the Dorf Hotel, where his own office was
located. An orderly interrupted his meal to inform him that the Ameri-
can prisoners were being led down the street and that “something was
happening.” Although, as he emphasized, he had no role to play in



“Worms on the Ground” 83

the movement of the prisoners to the air base and had been entitled to
finish his meal, a sense of “responsibility to look after them” impelled
him to leave his table and run outside.

He saw a crowd of “30 to 40 people” and one prisoner on the pave-
ment trying to get up and, simultaneously, to pull up his pants. He
also observed a civilian who appeared to have just kicked the helpless
prisoner. Finding such conduct against his “nature as an old soldier,”
Krolikovski professed to have been outraged and to have pushed the
civilian away, “coming close to hitting him and knocking him down”;
he also reproved the mob, shouting, “Damned business, what’s going
on here?” and admonishing people to “hurry up and beat it and that
they should be ashamed.” The crowd dispersed, and Krolikovski
claimed to have been satisfied that the prisoners would be able to pro-
ceed unmolested. He was allegedly “shocked” to learn from Lieuten-
ant Erich Wentzel a short time later that all of the prisoners had been
shot. Krolikovski phoned the information to Captain Goebell, who
replied with a dismissive “I can’t change anything “and ordered him
to question the guards and draft a report. The entire guard detail was
called into Krolikovski’s office, he testified, and its commander, Ser-
geant Schmitz, directed to relate the incident. Schmitz allegedly stated
that the prisoners had been attacked by Labor Service personnel and
that one of them had been “shot at”; then, they had been beaten to
death by a mob near the athletic field. Schmitz’s statement was then
typed up by Wentzel, Krolikovski’s adjutant, who delivered the report
to Goebell, although the defendant admitted that he had made no ef-
fort to verify its contents.!’

Krolikovski’s claim of shock and moral outrage at the abuse and
ultimate murder of the American prisoners was seemingly con-
tradicted by testimony to the effect that, on the day following the
murders, he reproved members of Searchlight #3 of Battery 7, near
whose position #909 had landed and who had made the initial cap-
ture, for not having killed its crew immediately, thus sparing every-
one the complications that had followed from their apprehension.
When questioned on this matter by German civilian defense coun-
sel Wacker, Krolikovski explained unconvincingly that he had been
speaking under the influence of rumors that had then been current
to the effect that #909 had been firing its guns as it had descended
and that he had simply scolded members of the searchlight battery
for not having made use of a machine gun located at the battery to
return fire.?
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Whether or not the bomber had been firing as it approached the
Muschelfeld was legally irrelevant, but, then, so were the remarks that
Krolikovski was alleged to have made the day following the murders.
The defendant’s cross-examination on more substantive issues would
reveal an important and troubling facet of the Borkum trial.
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Divided Counsel

Krolikovski was subjected to a tough cross-examination for the pros-
ecution by Major Bryan, who pressed him vigorously on the matter of
having submitted a false report on the circumstances surrounding the
prisoners’ deaths.! This, of course, had no direct bearing on the killing
of the Americans, happening of necessity after the murders had taken
place, but it served to damage the images of those involved and sup-
ported the notion of a criminal conspiracy that had been sustained
after the crime to which it had given rise had taken place. But it was in
the nature of a trial in which multiple defendants of varying status and
levels of authority were being prosecuted simultaneously that Kroli-
kovski had to try to defend himself against attacks on his testimony
not only by the prosecution but by members of the defense counsel,
as well. These men, both U.S. Army and German civilian attorneys,
were defending not the 15 defendants collectively but categories of
defendants or even specific individuals. This sometimes meant that
they attempted to lessen or refute the apparent guilt of their clients
by imputing responsibility to other defendants, a situation that neces-
sarily worked to the advantage of the prosecution. Defense counsel
Lieutenant John Davis attempted to destroy Krolikovski’s credibility
with questions as bitingly sarcastic as Bryan’s about the report that
had falsely placed blame for the killings exclusively upon civilians
who had allegedly beaten the prisoners to death. Krolikovski’s con-
fused and contradictory responses to Davis’s probing as to when he
had learned the actual circumstances of the murders could have done
him little good in the eyes of the panel of Army officers who would
judge him:

DAVIS: Later you found out that they were shot, did you not?
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KROLIKOVSKI:  No. I didn’t find that out later. A copy of the
police reports were [sic] handed to me. . ..

DAVIS: At that point, you knew that the flyers were shot, didn’t
you?

KROLIKOVSKI:  No. I didn’t know that they had been shot.
I doubted the whole affair.

DAVIS:  You still thought that they were beaten to death by the
civilians, didn’t you?

KROLIKOVSKI: No. Not that alone. I testified that I doubted
the whole affair.

Davis asked sarcastically if Krolikovski believed that the American
prisoners could have been both beaten to death and shot to death.

DAVIS: Does that seem perfectly compatible to you?
KROLIKOVSKI:  Both could be true, yes.

Krolikovski had not learned the truth, he claimed, until after the war
had ended, nine months later.?

The first witness to testify on the morning of March 6 was defendant
Erich Wentzel, a particularly problematic and even tragic figure in the
prosecution’s narrative of criminal conspiracy. Like those of millions
of men on both sides, his peacetime life had been profoundly altered
by the outbreak of war. At the time of his trial, he was 45 years old and
married and had two children, a 10-year-old daughter and a 4-year-old
son. As a teenager near the end of an earlier world war, Wentzel had
received training as a naval artilleryman and had been called up for
service in that capacity as an enlisted man on the eve of Germany’s
invasion of Poland in 1939. The war had interrupted Wentzel’s career
in a sporting-goods business established by his parents in Neuwied,
control of which he had assumed. He had made regular business trips
to Great Britain and spoke English, a fact that went far toward explain-
ing his presence in Ludwigsburg as a defendant. Wentzel had been
assigned to Borkum’s 216th Flak Battalion and remained with that
unit throughout the war, rising to the status of commissioned officer
in January 1944, at which time he was also appointed adjutant to the
battalion commander, Walter Krolikovski.?

Wenztel had made a sworn statement to Major Levine on October 29,
1945, while being held at Esterwegen. Levine’s questioning had been
aggressively hostile and Wentzel’s replies, evasive. Many of the events



Divided Counsel 87

of August 4, 1944, he claimed not to remember. Levine had closed
his interrogation with a blunt “You know that you have lied through
this entire interrogation, didn’t [sic] you?”* Under more sympathetic
questioning by German defense counsel Dr. Schoeck more than four
months later, Wentzel demonstrated an improved memory. He ex-
plained that he was in his office in the Dorf Hotel on August 4, 1944,
when he heard Borkum’s antiaircraft guns open fire and someone yell-
ing from a neighboring office that an aircraft was visible and clearly
the target. He ran to his window and saw the plane losing altitude
and turning left toward the island. Borkum’s old lighthouse blocked
his view of #909’s final moments in the air, but he was certain that
the B-17 had come down on the island. Curiosity, rather than duty,
prompted him to bicycle to the crash site, which he correctly guessed
to be the Muschelfeld. On the way, he testified, he encountered Captain
Goebell, who ordered him to proceed to the nearby Ostland Battery,
where the American crewmen had been taken, to conduct an interro-
gation. Wentzel observed that questioning captured air personnel was
a function of the Luftwaffe, to which Goebell replied that he merely
wanted to ascertain whether the bomber had been shot down by Bor-
kum’s guns. When he arrived at the battery, Wentzel found the prison-
ers being searched and their personal belongings deposited in large
envelopes, one for each man. The interrogation took place in front of
the battery’s mess bunker and, Wentzel recalled, lasted no more than
15 minutes, as the Americans refused to provide much information be-
yond identifying themselves. One revealed his position on the bomber,
and another asserted that #909 had crashed because of “the blocking of
the connection from the wheel,” possibly an attempt by the American
airman to mislead his interrogator. Wentzel testified that he quickly
abandoned the effort as clearly futile.”

A fateful moment for Wentzel occurred when he overheard the com-
mander of the Ostland Battery, Lieutenant Jakob Seiler, giving direc-
tions to the guard detail that was to escort the prisoners through town
to the airfield for transportation to the mainland. “Are you clear on all
points? Is it clear to you which way to take?” Wentzel recalled hav-
ing heard Seiler ask. The noncommissioned officer appointed to lead
the group, Sergeant Josef Schmitz, confessed that he was unfamiliar
with part of the route, whereupon Wentzel, whose bicycle had been
left leaning against the sea wall and who had been ordered by Kro-
likovski to return to his office, volunteered to show the way at least as
far as Borkum’s hotel district. But he was in no hurry. As the column
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marched from the battery, around the Muschelfeld, and toward the sea
wall in the direction of town, Wentzel veered off to examine the skid
marks left by #909 as it slid along the sand toward its resting place.
He had been motivated to do this, he testified, because of assertions
he had heard by members of the battery that they had been fired on
by the B-17 as it came in to land. He claimed, in fact, to have earlier
found “quite a few” empty .50-caliber machine-gun cartridge casings
in the sand. He caught up with the column, he testified, shortly before
it reached the sea wall.

At this point in his narrative, Wentzel made an admission that would
weigh heavily against him. He observed, he said, that one guard, Witzke,
was not maintaining the five-meter intervals between the prisoners that
he had been ordered to do, with the result that the last American in the
column was coming close to stumbling over the heels of the man in
front of him. Wentzel repeatedly reprimanded the guard and ultimately
recommended to Sergeant Schmitz that he be replaced. He had thus
voluntarily assumed a degree of command authority over the column
and, it could plausibly be argued, responsibility for the prisoners and
their well-being.®

Initially, according to Wentzel, there was no difficulty with the
people of the town. As the column approached the seawall, bathers
ran up from the beach to gawk but did not behave in a threaten-
ing manner. Wentzel recovered his bicycle and pedaled ahead along
the Promenade, which ran atop the seawall. He passed a group of
Labor Service men drilling with spades in front of the Kaiserhof
Hotel, where they normally exercised at around 4 p.M. each after-
noon. This, too, was a perilous element in Wentzel’s testimony. He
was about to turn onto Strand Strasse as the route of march specified
when his attention was attracted by someone waving. Looking over
his shoulder, he noticed that the column of prisoners and guards led
by Sergeant Schmitz was turning prematurely at Victoria Strasse. Ac-
cording to Wentzel’s trial testimony, he then rode back to the column
to redirect it on to the Promenade. That, however, would take it past
the Labor Service men before reaching Strand Strasse. By that time,
Wentzel testified, the Labor Service detachment had been dismissed
from its drilling, and its members were in “wild disorder” as they
streamed—so Wentzel thought—toward the nearby Victoria Hotel,
where they were quartered. Secure in the belief that Schmitz would
now follow the correct route, he rode on well ahead of the column
and observed no difficulty with the Labor Service members; he did
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not stop to talk with the leader of the detachment as some witnesses
claimed to have observed.”

Wentzel now sought out Lieutenant Karl Weber, the commander of
another of Borkum’s flak batteries, whose headquarters were on the
Strand Strasse. His purpose in seeking Weber was not explained but
the two, according to Wentzel, discussed the crash landing of #909 and
whether any of Weber’s guns had been involved in what they believed
had been the “shoot-down.” During the conversation, the prisoners
and guards overtook and passed the two men. According to Went-
zel, the column was out of sight as he, accompanied now by Weber,
climbed on his bicycle and followed. The two men caught up with the
procession as it was crossing the railroad tracks at the corner of Bahn-
hof and Franz Habich Strassen, where Wentzel recalled having seen a
crowd of Borkumers, among whom was Mayor Akkermann, in a state
of considerable agitation. From the mob had come yells to the effect
that the prisoners should be beaten as “the murderers of our women
and children.”® There followed Wentzel’s primary effort to refute the
prosecution’s contention that he had been a party to a conspiracy to
mistreat the American captives. He had attempted to move once again
to the head of the column but found his way impeded by the crowd,
which, he testified, was pressing toward the prisoners in a threatening
manner. Some townspeople were evidently punching the Americans.
His objective now was to protect the prisoners and to move the column
through the mob as quickly as possible, which he was able to do after
about a half-minute, escaping the press of spectators at the corner of
Franz Habich and Neue Strassen. He now claimed to have been intent
on proceeding with Weber to their superior, Captain Krolikovski, to re-
port that the crowd had become hostile and had attacked the flyers. As
he approached the Dorf Hotel, he heard someone shout that one of the
prisoners had “fallen” in front of the town hall. Hurrying to the scene,
Wentzel testified, he saw one of the prisoners lying on the pavement
and overheard members of the air-raid police announcing that an am-
bulance had been summoned and that their intention was to carry the
American into their headquarters opposite the town hall. Believing the
situation to be well in hand, Wentzel resumed his ride to Krolikovski’s
headquarters. The prisoners and their guards had again passed him,
he testified, and he was able to see ahead of him the raised hands of
the Americans. Reaching his destination, he encountered Krolikovski
running from the building, evidently in pursuit of the column. While
Wentzel was parking his bicycle, Krolikovski returned. As the two men
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conversed, passersby coming from the direction in which the column
had marched shouted that the remaining prisoners were lying in front
of the athletic field. Wentzel and Weber were sent to investigate, and
they encountered Sergeant Schmitz, who had led the column, on his
way back to the Dorf Hotel. Wentzel claimed to remember Schmitz’s
verbatim reply when asked what had happened: “I don’t know that
myself. There was a big crowd there. All of a sudden we were pushed
away by the crowd and then it happened. The flyers were all lying on
the ground having been beaten to death by the populace.”

Wentzel testified that he rode forward to where the murdered
Americans lay, then returned to the Dorf Hotel and related to Kro-
likovski what he had learned. Krolikovski replied that he had al-
ready ordered the men who had escorted the American prisoners to
report to him. Sergeant Schmitz made an oral statement, a summary
of which Krolikovski had Wentzel reduce to writing. This was then
read to the remaining guards, who, according to Wentzel, were in-
vited to make additions or corrections. None did. Krolikovski wrote a
report of his own, and both were sent to Captain Goebell, the island’s
commandant.!

Wentzel knew that he was on trial for his life and naturally at-
tempted to place his conduct on August 4, 1944, in the most favorable
light. Not surprisingly, he was subjected to a brutal cross-examination.
Major Bryan confronted him with a number of differences between his
sworn statement made to Major Levine and his trial testimony. Some
of these discrepancies resulted from the fact that Levine had put often
very different questions to Wenzel than had his civilian defense attor-
ney, Dr. Schoeck. Bryan noted that Wentzel, in response to a query by
Levine, had conceded that he had been aware of Dr. Goebbels’s screed
discouraging protection by German military personnel of captured Al-
lied airmen who came under attack by civilians, an issue that Wentzel
had not addressed in his trial testimony. Bryan probed the implications
of that awareness for Wentzel’s conduct on August 4, 1944. Why, he
asked, did Wentzel think Goebbels’s commentary had been published?
Wentzel answered evasively. “The truth of it was,” Bryan countered,
“that it was issued because Allied airplanes bombed German cities,
isn’t that true?” Wentzel allowed that it might have been a factor.!
Dr. Schoeck had asked Wentzel whether he had been aware of cases
of violence against prisoners of war prior to the events of August 1944,
an obvious effort to suggest that there had been no reason to take un-
usual precautions with the crew of #909. Wentzel replied ingenuously,
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“Not in Borkum. But it was known to me that in France or Belgium
prisoners had been mistreated.”!? Schoeck had moved quickly on, but
Bryan had taken note. What was the policy in regard to Allied airmen
captured on Borkum, Bryan wanted to know. “As far as I can remem-
ber,” Wentzel answered, “there was a provision whereby all prisoners
belonging to the Allied Air Force [sic] had to be taken over the shortest
and quickest route to the nearest air force authorities. I am speaking
from the island to the mainland.” That, Wentzel continued, required
transporting prisoners to the air base on Borkum and flying them to
the nearest airfield on the mainland. “What would be the shortest and
quickest route to the airport on Borkum Island from Ostland Battery?”
asked Bryan. “Doubtlessly the railroad,” Wentzel freely conceded. The
purpose of Bryan'’s line of questioning quickly became clear:

Now, having heard about prisoners having been mistreated
in Belgium and France, and knowing about these regulations
concerning the transport of Allied flyers, didn’t it occur to you
that there was something strange about the route chosen in
this case? . . . And yet, having knowledge of Dr. Goebbels” de-
cree, you volunteered to accompany that column without being
ordered to do so, isn’t that right?!3

Wentzel replied that, at the time, he had seen no connection among
the Goebbels decree, the abuse of flyers in France and Belgium, and the
march of the seven American prisoners through the town of Borkum,
the purpose of which, he believed, was simply to show the prisoners to
the populace. “Here prisoners are taken. You can see by that [sic] that
we have protected you.” But even that, Bryan was quick to point out,
was a violation of the Geneva Convention, which forbade the exposing
of POWs to public curiosity."

Bryan next turned to the matter of the prisoners’ violent encounter
with the detachment of Labor Service men. How had it happened that
they had been given the opportunity to assault the Americans with
spades? Wentzel had testified that Schmitz had led the column down
the wrong street before he reached the detachment. In redirecting it,
Wentzel inadvertently exposed the prisoners to attack. Bryan would
have none of it. In Ludwigsburg, Wentzel had testified that his atten-
tion had been drawn by two waving uniformed figures to the fact that
Schmitz had misdirected the column. But his account of that stage
of the march earlier given to Levine had been a bit different. In that
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statement, “two men in uniform” had “beckoned” to him, in response
to which he had ordered Schmitz to redirect the column, and it was
this new direction that led the prisoners past the exercising unit. It was
on Wentzel’s earlier (and potentially more incriminating) description
of the rerouting of the prisoners at the apparent behest of the Labor
Service members that Bryan focused. Had Wentzel determined who
these two men were? He had not, nor could he now remember what
color uniform they were wearing. “Well, was there any similarity
between those uniforms and the uniforms the Labor Service wore?”
Bryan wanted to know. Wentzel could not remember that, either. What
had he thought their gesticulations meant? “I thought that they meant
to indicate that this one particular road was to be taken and for that
reason I looked around where the column was going, and at that time
I saw that they had turned into Victoria Strasse.” Bryan apparently
thought the implausibility of outsiders knowing the prescribed route
would be evidence enough to obviate the need for further exploration
of that point, and he moved on to the march of the American prisoners
between two rows of spade-wielding Labor Service men, the violent
consequences of which Wentzel claimed not to have seen, as he had
been riding well ahead of the column.'®

On the matter of the actual murder of the crew of #909, Bryan’s cross-
examination reached an intensity that the chief of the defense team,
Lieutenant Colonel Hogan, characterized as “approaching something
like the third degree,” and Wentzel’s plausibility, always tenuous, was
clearly wilting. His claim that he had not known how the flyers had
died, in spite of having admitted to Levine knowledge of Graham’s
shooting death, and assertion that he had made no effort to view the
victims, although he was within a few feet of them, stretched cred-
ibility beyond the breaking point, as Bryan was at pains to emphasize.
“Having given instructions to the guards about keeping civilians away
and seeing the corpses of these pilots [sic] on the ground, you did not
bother to find out what happened to them, did you?” Wentzel admit-
ted that was true, although explicable on the grounds that “I had to
return [to Krolikovski’s office] immediately.”!®

On the following morning, March 7, Dr. Schoeck, on redirect, at-
tempted to repair some of the damage that Bryan had done. But the
little he accomplished was more than neutralized by the questioning
of Lieutenant Davis, who, although a member of the defense team,
was defending the guards and was clearly not interested in exculpat-
ing Wentzel. If anything, his examination was more hurtful to the
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defendant’s cause than Bryan'’s cross-examination for the prosecution
had been. Davis caustically challenged Wentzel’s central contention
that his function on the march had been solely that of showing the
uncertain Schmitz the prescribed route. He pounced on Wentzel’s cru-
cial revelation that he had reprimanded the guard Witzke for failing
to keep the prescribed distance between the prisoner he was guarding
and the American ahead of him: “that was the method which you had
intended to use to show Schmitz which was the route to be used?”
Refusing to accept the contention that Wentzel had lacked authority
to alter the route at his discretion, Davis pressed him on his failure
to circumvent the hostile crowds through which the American POWs
had been forced to march. Not only had he directed the column past
the Labor Service contingent but, some guards had testified, he had
redirected it a second time to lead it in front of the town hall, where ad-
ditional assaults had taken place: “Don’t you think it is rather a coinci-
dence that every time you interfered and made the guards change the
route they wanted to take, that the flyers got beaten as a result?” The
objection of Captain Hall for the defense to the combative and purely
rhetorical question posed by a fellow member of the defense team was
overruled by Colonel Jackson, and the best that Wentzel could manage
in response was the unhelpful observation that, after all, the prison-
ers had “allegedly” been beaten all along the route through Borkum.
A scornful questioning of the defendant on his acceptance of Schmitz’s
report that the Americans had been beaten to death by the mob capped
Davis’s devastating “defense” examination.!”

In the bizarre circumstances prevailing in the Borkum trial, it was
now up to Hall, defense counsel for the officers, to attempt to undo
the damage done by his colleague and codefense counsel. In question-
ing Wentzel about Sergeant Schmitz’s report on the manner in which
the prisoners had been murdered, Davis had asked sarcastically, “Can
you think of any reason why a man would tell a stupid lie like that?”
Wentzel could offer no explanation, but Hall tried. Among the sworn
statements assembled by Major Levine was one taken from Karl Geyer
on October 25, 1945, in the British 101 Civil Internment Camp, the for-
mer Nazi concentration camp at Esterwegen. On August 4, 1944, the
Austrian Geyer had been an enlisted man assigned to Searchlight #3
of Battery 7 on Borkum and had served as one of the guards on the
fatal march. He had, of course, witnessed the shooting of the American
prisoners by Langer. When asked by Levine to elaborate on what he
had seen, he replied, “As I heard the next shot, I turned around and
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saw Sgt. Schmitz with a pistol in his hand shoot one of the flyers in the
back of the head.” Civilian defense counsel Dr. Kerchbaum objected
to the introduction of Geyer’s assertion on the grounds that it was ir-
relevant to Wentzel’s testimony. Hall argued that the prosecution and
defense counsel for the guards

are attempting to show that these officers are lying when they say
the report was made to them that the flyers were beaten to death.
I would like to [sic], at a time when the point is fresh in all our
minds, show the court that there is positive basis for Schmitz and
all the guards to do a little lying on their own.

The objection was overruled, and Kerchbaum'’s skepticism that
Schmitz would have independently fabricated the story while know-
ing, as he must have, that the true cause of the prisoners” death would
quickly become evident, is not compelling.'8

Wentzel’s claim that he had had no official responsibility for the
column as it marched from the Ostland Battery through the town
was further undermined by the testimony of Karl Weber. Weber had
been interrogated by Levine at Esterwegen on October 28, 1945, and
testified that he had first seen the column of prisoners and guards
on Strand Strasse, in the vicinity of the headquarters of the medium
antiaircraft battery he commanded. He had spoken to Wentzel and,
on the basis of the latter’s statement that he was directing the column
in its march through Borkum, concluded that he was in charge, a
conclusion he repeated in the Ludwigsburg courtroom. He had then
ridden on his bicycle after the column on his way to deliver a re-
port to battalion headquarters.’” But, under questioning by civilian
defense counsel Dr. Dreher, Weber provided additional information.
Contrary to the testimony of many other witnesses, he claimed that
he had seen the guards making a genuine effort to protect the prison-
ers when they came under attack from civilians. “Yes, they tried to
prevent it time and time again. They tried to push the civilians away
from the flyers with the butt [sic] of their rifles,” he asserted. Geyer
had distinguished himself by seizing “a 15- or 16-year-old fellow by
his collar and [throwing] him literally off the street.” When queried
by Dreher as to why he had not included this in his earlier sworn
statement, Weber replied simply that Levine had not asked. In his
own sworn statement, Geyer had claimed simply to have “tried to
push the civilians away.” Weber was less commendatory of his own
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conduct. “All I could do was attempt to push my bicycle through
the crowd.”? Municipal employee Klaas Adel had been considerably
less complimentary. In his sworn statement to Major Levine, he had
asserted that Weber had declaimed from his bicycle, “Beat them to
death. Here come the pigs!”!

In his cross-examination, Major Bryan reacted skeptically to Weber’s
description of Geyer’s efforts to protect the prisoners. Levine might
not have questioned Weber on the subject, he noted, but, at the end of
the interrogation, he had asked Weber, as he had asked all witnesses
he had questioned, if there was anything he wanted to add. Why had
he not taken advantage of that opportunity? Weber replied that he had
not thought of it at the time and added, “I must also say that the in-
terrogation took place in Esterwegen, where morally and physically
we were pretty beaten down.” With presumably unintentional irony,
Bryan followed this question with one concerning Weber’s knowledge
of the Geneva Convention.??

Defendant Jakob Seiler was examined by Dr. Engelhorn and pro-
vided detailed information on the capture and processing of the Amer-
ican prisoners. Seiler had recently been promoted to the command of
the 216th Flak Battalion’s Ostland Battery. The battery had joined in
the firing at #909 as it approached Borkum, and Seiler had watched
as the big plane touched down on the beach and became entangled in
a barbed-wire fence. He testified that he had received orders by tele-
phone to bring the American crew to his battery’s position, a task that
was accomplished in less than an hour of the landing by a few enlisted
men led by a senior noncommissioned officer named Hoppe. Seiler
also dispatched the battery’s medic, a Corporal Roesing, in case any
of the crew had been injured in #909’s rough meeting with the sands
of the Muschelfeld. Roesing reported that only one crewman had been
even slightly injured, having sustained a minor head wound, which
the medic had bandaged. With hand gestures, Seiler directed the
Americans to empty their pockets. One prisoner retained a map, Seiler
noticed, leading to individual searches of each of the Americans. It
was a fairly relaxed procedure, with the prisoners not required to keep
their hands raised except when being “frisked.” As the searches pro-
gressed, Captain Goebell and several other officers, including Wentzel,
arrived. At that point, Seiler testified, the atmosphere became tenser.
Goebell ordered that a guard be provided for each of the prisoners,
all of whom were to keep their hands raised at all times. That Goebell
could be a difficult commander was suggested by the consequences
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of a concomitant decision that the prisoners’ shoes would have to be
removed as part of the search. One of the guards proceeded to untie
the shoes of the Americans, only to be reprimanded by Goebell for per-
forming so undignified a task. Goebell then ordered Seiler to have each
prisoner’s belongings placed in a large brown envelope inscribed with
the owner’s name. Seiler observed that his ignorance of English might
produce problems, to which Goebell replied that the English-speaking
Wentzel would now take over.

Goebell then turned his attention to the movement of #909’s crew
for evacuation to the mainland once Wentzel’s brief interrogations
were completed. Seiler testified that Goebell ordered the guards to take
the prisoners through the town according to a specified route and that
the Americans were to keep their hands raised throughout the march,
were forbidden to talk, and were to maintain an appropriate interval
between each captive and the man ahead of him. Any attempt to es-
cape was to be dealt with by the use of weapons. More relevant to the
case at hand, Seiler asserted that he had been ordered to “make clear
to the guards” that, should civilians attack the prisoners, they were to
take no action against them, although he was uncertain as to whether
Goebell had made specific reference to the editorial on the treatment of
downed Allied flyers issued by Dr. Goebbels. In any event, he thought
that unimportant, inasmuch as the propaganda minister lacked au-
thority to issue orders to the military. The fact that the Wehrmacht high
command had itself issued orders that harmonized with Goebbels’s
screed went unmentioned. In fact, it may have been unknown to the
naval defendants, who presumably would have included it as part of
their defense had they been aware of it.

Seiler testified that he had designated Sergeant Schmitz as the leader
of the column, a good choice, he thought, in that Schmitz had proven
himself to be a reliable subordinate and had had experience transport-
ing Russian POWs who had been employed as laborers on Borkum to
another assignment on the mainland. Schmitz had professed his unfa-
miliarity with the prescribed route, whereupon Wentzel had offered
his assistance. But, in spite of Captain Goebell’s order that the guards
were to take no action against hostile civilians, Seiler anticipated no
difficulty. Borkumers had not been subjected to heavy Allied bombing
and were usually placid. He believed that Goebell’s motive in ordering
the prisoners marched through town had been to demonstrate to the
populace “that Borkum’s entire [sic] aircraft defenses that been suc-
cessful for once, because they had always been negatively judged.”?
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Seiler’s testimony had been coherent and plausible, but members
of the defense team representing other defendants sought to discredit
it. For example, Dr. Weber, representing Goebell, undertook to im-
peach Seiler by exposing his Nazi associations. He freely admitted
to having joined the Nazi Party in December 1932, before Hitler had
come to power, and to having served as a leader in the Hitler Youth
from 1935 until 1939. He had also been employed in a store operated
by Kraft durch Freude (Strength through Joy), the organization within
the German Labor Front that provided German workers with cut-rate
theater tickets and vacations and promised to provide them with an
affordable “people’s car,” the Volkswagen. Seiler’s explanation that
he had accepted party employment as a consequence of having been
unable to find a job as an electrician, a job for which he had been
trained, seemed implausible, given Germany’s booming war produc-
tion economy in the years immediately preceding the outbreak of war.
In an effort to accelerate what amounted to defense cross-examination
of Seiler and Dr. Engelhorn’s efforts to repair the damage caused by it,
the prosecution’s Major Bryan objected that testimony of this nature
was irrelevant, inasmuch as the defendant was not on trial for his
party associations.?

Bryan’s own cross-examination turned to more substantive issues.
What had Seiler understood to be the significance of Captain Goebell’s
order that the prisoners were not to be protected against hostile civil-
ian action? Had he not anticipated that something bad might occur?
Seiler answered blandly that he had regarded it “as an order just like
any other and I passed it on as such.” Moreover, it was unusual to
find many civilians on the streets of Borkum unless a train had arrived
or a movie was letting out, an observation that seemed to clash with
Seiler’s earlier suggestion that the purpose of conducting the prison-
ers through the town was to demonstrate the success of the island’s
antiaircraft defenses to the populace. But, Bryan wanted to know, had
Seiler been unaware of the terms of the Geneva Convention, according
to which POWs were to be treated “humanely and protected against
violence, insults, and public curiosity”? Seiler responded that, al-
though he had heard of the Geneva Convention, he had never received
any formal instruction on the proper treatment of prisoners. He added
that, while the Americans had been in his custody, he had treated them
humanely. Bryan clearly overreached when he belabored Seiler for not
knowing that, under Article 6 of the Geneva Convention, prisoners
were to be allowed to keep their personal effects, a provision that was
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commonly violated on both sides. Captain Hall for the defense puck-
ishly requested that the trial record show that Bryan had been reading
from a copy of the Army’s Rules of Land Warfare.

Kurt Goebell, on August 4, 1944, the commander of Borkum’s mili-
tary forces, was the defendant central to the drama being played out
in Ludwigsburg. If a conspiracy to mistreat the American POWs had
existed, he, as the source of the order to march the prisoners through
town and as the person who had notified Mayor Akkermann of his
intentions, with an alleged reference to Dr. Goebbels’s inflammatory
remarks, had been the initiator. When interrogated in Esterwegen on
October 29, 1945, he had responded to many of Levine’s provocative
questions with “I don’t remember.”? In Ludwigsburg, more than four
months later, his memory was much improved. His testimony began
on the morning of March 11 with questioning by civilian defense coun-
sel Dr. Weber. Goebell, an engineer and chemist in civilian life, had
been a recent arrival on the island, having been transferred to Borkum
from command of a flak battalion in Wilhelmshaven. He had been at
home, an apartment in the barracks, with his wife as #909 approached
and had run outside with his binoculars in response to the roar of Bor-
kum’s antiaircraft batteries. The plane had seemed to be taking evasive
action when a shell exploded just above it, close enough, he thought,
to be considered a hit. It then swung around, seemingly in prepara-
tion for landing, although hills prevented Goebell from seeing the
final phase of #909’s descent. He immediately proceeded to the crash
site on the Muschelfeld but found that the crew had already been re-
moved. Goebell was informed by one of Seiler’s men, possibly Hoppe,
that seven American prisoners had been taken. This puzzled him, as
he knew that a B-17 normally carried a crew of 9 or 10. Not knowing
that Kazmer Rachak and Quentin Ingerson had bailed out from #909
over the mainland, Goebell suspected that dead or wounded crewmen
might still be on board and searched the plane. Instead, he found ma-
terial presumably intended to facilitate escape of the crew if brought
down over enemy territory, including road maps and water-purifying
tablets. Goebell claimed to have immediately recognized the import
of these and other items as a result of having earlier examined other
American aircraft and their crews shot down around Wilhelmshaven.
These investigations, he testified, had uncovered European currencies,
German ration cards, compasses concealed in buttons, and, implausi-
bly, swords contained in rubber packages. As a consequence, Goebell
claimed to have been wary of the possibility of an escape attempt by



Divided Counsel 99

#909’s crew, although escape from an island in the North Sea would
appear to have been highly unlikely. Goebell categorically denied hav-
ing asked any of the men who had effected the capture why they had
brought the prisoners to him alive and conjectured that the witness
who had made that assertion had misinterpreted a query by Goebell as
to whether there might be crewmen still alive inside the B-17.%

The issue of Goebell’s subsequent communication with Mayor Ak-
kermann was of critical importance to the prosecution’s theory that a
conspiracy or common design to humiliate and physically harm the
American prisoners had been initiated by the two men. What infor-
mation had Goebell transmitted to Akkermann and why? Goebell ex-
plained that, when he had assumed military command of the island,
he and Akkermann had agreed to share information on occurrences
on the island if one became aware of it before the other. As best he
could remember, he testified, he had instructed his adjutant, Lieuten-
ant Dr. Baier, to “Inform the burgomeister that a plane had been shot
down and that the prisoners would be taken to the pier.” Notable by
its absence was any reference to Propaganda Minister Goebbels’s rant
on the treatment of captured Anglo-American airmen.?

What, then, of the route through town that Goebell had prescribed?
There had been nothing at all sinister in that, Goebell was at pains to
emphasize. There was, to be sure, a shorter route, but that would have
taken the column past construction sites where hundreds of forced
laborers—Dutch, Belgian, French, Italians, Poles, and Russians—were
employed in the building of fortifications. Goebell claimed that he
had feared trouble, possibly an escape attempt by the Americans fa-
cilitated by the forced laborers if the two groups of captives had been
brought into contact or proximity. If escape from the island was un-
likely, the possibility of a sympathetic demonstration by the forced
laborers did not seem implausible. Why, then, had Goebell not or-
dered the American prisoners transported by rail? The witness con-
ceded that railroad tracks passed very close to the Ostland Battery
and that two apparent ways to employ that mode of conveyance had
existed. One involved the use of a small gasoline-powered railcar—
described by Goebell as a “track automobile,” probably a Wismar Trieb-
wagen and possibly the same buslike vehicle now gaily painted red
and yellow that one can ride on Borkum today.” But, at that stage of
the war, Goebell explained, gasoline was so scarce that such an option
had been out of the question. Only wounded military personnel were
allowed to be transported by gasoline-powered vehicles. Borkum’s
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officers themselves traveled by foot, bicycle, or horse. There was also
a scheduled train, powered by a coal-fired steam locomotive, but that
would not have been available before the evening and, in any event,
was used to transport the foreign workers, contact with whom Goe-
bell was determined to avoid. Goebell further asserted that he had
prescribed a route different from the one actually taken. If his original
instructions had been followed, the Labor Service contingent, as well
as the crowds on Franz Habich Strasse and the town hall would have
been avoided.®

Goebell estimated that he had remained at the Ostland Battery
for about 20 minutes, then departed to return home. On the way, he
paused to inspect the marks #909 had left on the shore as it skidded
to a halt. As other witnesses had done, Goebell claimed to have found
numerous empty cartridge casings indicating, he thought, “that the
crew had been shooting to the very last moment.” Once in his apart-
ment, Goebell phoned the commander of the Luftwaffe air base on the
island, a Lieutenant Colonel Plachte, to alert him to the fact that seven
American prisoners were on the way and were likely to arrive in ap-
proximately an hour and a half and to tell him to make preparations
to transport the captured airmen to Emden, on the mainland. From
there, they would be taken to the Luftwaffe’s interrogation center at
Oberursel, near Frankfurt am Main. He followed up the call to Plachte
with one to Police Chief Rommel, notifying him that the column of
prisoners and their guards would shortly march through town. This,
he testified, had been purely routine and similar to an alert that might
have been issued to the fire brigade in case of approaching thunder-
storms or a warning to the air-raid police should enemy aircraft be
picked up on radar. These parallels with potentially destructive phe-
nomena, natural and manmade, were probably ill chosen and clashed
with Goebell’s subsequent testimony that he had had no reason to
anticipate trouble on the march. Borkum was a peaceful place, and
the number of bombs that had fallen on the island had been minimal.
Testimony to the contrary, he thought, had been greatly exaggerated.
But Goebell seemed to equivocate when asked by Weber whether he
had mentioned Dr. Goebbels’s inflammatory statement in his conver-
sation with Rommel. While he had denied having made such a refer-
ence when Rommel had made his bizarre visit to Goebell in June 1945,
as a consequence of which the police chief had requested a pistol for
the purpose of suicide, he now wanted not “to preclude the possibil-
ity that I mentioned this speech [sic] at that time.” When asked why
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he might have mentioned Goebbels’s comments to Rommel, Goebell
responded vaguely that “he wanted to place the police on alert for
security reasons,” seemingly contradicting his earlier statement that
he had had no reason to anticipate trouble in the course of the march.
Yet, he had been “shocked” when informed by Krolikovski that the
Americans had been “beaten to death.”*!

Goebell claimed to have initiated an investigation, although what
that entailed was not explained, nor had any other witnesses men-
tioned such an effort. He reported the fatal “beatings” to his supe-
rior on the mainland, Admiral Scheuerlin, who initially told him to
do nothing pending the receipt of further orders, then informed him
that the investigation would be assumed by the Emden office of the
Gestapo, presumably because the report had stated, falsely, that the
murders had been committed by civilians. He attempted nothing fur-
ther until near the end of the war, by which time he had assumed com-
plete control of the island, including the civilian population. Goebell
claimed to have then referred the case to a court-martial shortly before
Borkum was occupied by Canadian forces, implying that he, in effect,
had initiated the process that was now being played out in Ludwigs-
burg. But, from the start, rumors and the alleged hostility of the civil-
ian population to the garrison had obstructed (and, by implication,
continued to obstruct) efforts to get at the truth.?* Goebell concluded
his questioning by Weber with a rambling and largely irrelevant effort
at self-justification:

The incident or the incidents were surrounded by a tremendous
mass of rumors and these rumors were exaggerated to such an
extent that one was no longer able to differentiate between truth
and rumor. In conclusion, I want to cite the following example.
There existed a drive in Borkum from unknown sides to work
against the armed forces, and for that reason the rumor was
spread that all the flyers that had been shot were buried under a
manure pile . . . and that they had been undug [sic] at a later time
when they were buried in the cemetery; that an investigation to
get behind the truth of this rumor was started by Brigadier Patrie
and myself, but when the grave digger and the navy chaplain
were interrogated the lie was uncovered immediately. . . . And
a further thing which I would like to add is that before the war
was concluded I had asked the population to contribute for the
purpose of keeping up this cemetery.*
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Indeed, Major Levine had found the graves of the murdered Ameri-
cans well manicured. Unfortunately for Kurt Goebell, respect for the
corpses of the crew of #909 was not at issue but, rather, how the crew
had become corpses.

Once again, a defendant was exposed to vigorous cross-examination
by defense lawyers representing other accused. In an effort to chal-
lenge the credibility of Goebell’s testimony that he had had no rea-
son to anticipate trouble during the march, German civilian defense
counsel Baur asked why he had specified that seven guards were to
accompany the prisoners. Wouldn’t two have been adequate? Goebell
exploded in exasperation

if I had sent along twenty guards you would have asked me
now why so many; if I would have sent two guards you would
have asked me why so few. Where should I find the right num-
ber? The right number is one guard per man. It’s very easily
done afterwards to make uncountable [sic] propositions. Believe
you me that if I had known what was coming off I would have
done everything possible and everything within my power to
prevent it.3

Baur zeroed in on Goebell’s assertion that the route along which the
prisoners had been marched had been chosen to minimize opportu-
nities for escape. Borkum, after all, was an island. To where could
the Americans have escaped? As before, Goebell defended himself
energetically:

The size of Borkum is being underestimated [sic] by this question.
Borkum has 36 square kilometers; the whole northern part of it
was a chain of dunes with old pill boxes from the last war; and
I want to guarantee you that conditions existed at that time to
leave the island unseen at any time and go either to the continent
or to Holland. This problem concerned me very much. I therefore
gave an order to a tech sergeant to go to Emden and back and not
get caught, without traveling papers or money or any other mate-
rial you would take, and he carried out that task.®

Baur did not bother to raise the obvious point that escape for a single
native speaker of German familiar with local conditions and clothed
inconspicuously bore little resemblance to the challenge that would
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have confronted seven Americans clad in U.S. Army Air Forces flight
suits.

The grilling to which Goebell had been subjected by members of
the defense team left the prosecution with little to do, and it contented
itself with a brief and perfunctory cross-examination.*® It was left to
the U.S. Army officers sitting in judgment to pose a fundamental ques-
tion as to the location of the primary weight of responsibility for the
fate of #909’s crew. “The court would like to know,” began Lieuten-
ant Colonel Versace, “who was the person that showed the greatest
negligence in the conduct of this march?” Versace’s use of the word
“negligence” is interesting, in that negligence is a matter very different
from conspiracy. Was Versace, in effect, offering Goebell the opportu-
nity to accept guilt for a lesser offense? Goebell was initially evasive.
“I can practically not [sic] answer that question because it was one con-
tinuous chain of events, one following the other, and a differentiation
or distinction of events can hardly be made in this connection.” But
Versace was persistent. “You have admitted that the responsibility of
protecting these flyers lay in the military. Who disallowed that respon-
sibility [sic], in your opinion?” Goebell responded more imaginatively,
but with no greater specificity:

The happenings . . . could not be foreseen by anybody, and
I should like to put . . . it to be the forces of a higher power. If a
marching order is given to troops and these troops march along
and on the way there is a dud, a bomb that has not been exploded,
when by the shaking of the ground by the marching troops this
bomb comes to an explosion [sic] and men are . . . killed, the
responsibility does not lay [sic] with the man who ordered the
march because nobody knew about this dud.

Colonel Versace seemed incredulous. “From your remarks, you
would like us to believe that this was an act of God?” “No,” replied
Goebell, “I only mean to say that those were circumstances that you
could not have foreseen.””

Colonel Barden adopted a different approach, asking Goebell
whether it was not true that, had the column adopted the march route
he had originally prescribed, the Labor Service detachment, as well
as the crowds on Franz Habich Strasse and in front of the town hall,
would have been avoided, to which Goebell, who had already testi-
fied to that effect, agreed. And was it not Lieutenant Seiler who had
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specified the route actually taken? Goebell hesitated to accept the ap-
parent invitation to pin the blame on a subordinate. While agreeing
that Seiler was the only person to whom he had given instructions
with regard to the route, he refused to condemn Seiler on the grounds
of ignorance of “what further circumstances” might have been in-
volved. But the purpose of Barden’s line of questioning quickly be-
came evident. Was not Goebell attempting to suggest that the events
of August 4, 1944, were the consequences of a conspiracy hatched by
several of his subordinates, including Seiler, and aided and abetted
by Wentzel and Weber? And wasn’t he simply trying thereby to cover
up the fact that he himself “was the key man who actually engineered
this whole route of march and course of events?” Goebell, of course,
indignantly denied it: “Never have I had the idea to send those men on
a death march. Never!”%

Defendant Johann Pointner had been questioned by Major Levine
at Esterwegen on October 26, 1945. The 24-year-old Austrian had com-
manded one of the big antiaircraft searchlights on the island and had
seen #909 make its crash landing approximately one kilometer from
his position at around 2 p.M. on the afternoon of August 4, 1944. He
and two other men had proceeded to the site and had found the seven
Americans standing “in formation” outside the plane. One requested
permission to bandage the head of a crewmate (at variance with other
testimony, which credited a German medic with the bandaging), which
Pointner granted, while “the small flyer,” clearly Graham, voluntarily
surrendered a pistol. Responsibility for the prisoners was quickly as-
sumed by a squad from the Ostland Battery, which escorted them to
their position, while Pointner and his comrades were left to guard the
big bomber until about 4 .M., when he was notified that he, Witzke,
and Geyer were to serve as part of the escort for the POWs. On arrival
at the Ostland Battery, Pointner stated that he had reported to Lieuten-
ant Seiler, who informed him that the prisoners were to be marched
through the town, “and if the civilians wanted to do anything to these
flyers, then we must not protect the flyers in any way.” Moreover, the
prisoners were to keep their hands raised throughout the march, and
any American who lowered his hands, much less attempted to escape,
was to be shot. The first guard to shoot a POW would be rewarded
with a bottle of schnaaps. At sharp variance with Wentzel’s testimony
was Pointner’s claim that he had been appointed to lead the column
because he was familiar with the prescribed route. Wentzel’s defense
suffered further damage from Pointner’s assertion that it had been he
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who had redirected the column past the RAD detachment and again
when Pointner sought to lead it on a shorter and less congested route
to the airport. Following the murder of the flyers, all guards had been
ordered to report to Krolikovski’s headquarters in the Dorf Hotel.
There, Wentzel had read aloud a statement to the effect that the Ameri-
cans had been beaten to death by civilians, in spite of efforts by the
guards to protect them. Pointner and his comrades were directed to
sign it and did so0.*

In Ludwigsburg, under questioning by defense counsel Dr. Baur,
Pointner confirmed the essentials of his earlier sworn statement, but
with at least one significant addition. The order that #909’s crew was
not to be protected from civilian attack had apparently not been the
first time the issue of allowing prisoners to be assaulted had been ad-
dressed. Pointner testified that some time prior to the crash landing,
a Lieutenant Ahrens, who was not identified further, had informed a
meeting of position leaders in his battery that, in the event that pris-
oners were taken in future, they were not to be protected. As soon as
Pointner had returned to his duty station following the murders, he
found a message to the effect that no one was to talk about the inci-
dent, and censorship of personal mail would be tightened to ensure
that news of it would not spread outside Borkum. Absent was Point-
ner’s earlier claim that Seiler had offered a bottle of schnaaps to the first
guard to shoot a prisoner. And, under questioning by other civilian
defense attorneys, Pointner admitted that he had arrived late at the
Ostland Battery and might not have heard the instructions that Seiler
had given as to the precise route to be taken.*” Wentzel’s deviations,
therefore, might not have been deviations at all but simply efforts
to adhere to orders issued by a superior officer. Major Bryan’s cross-
examination was limited to a perfunctory extraction from Pointner of a
confirmation that the sworn statement he had made in Major Levine’s
presence had, to the best of his knowledge, been truthful.#!

Giinther Albrecht had been questioned by Major Levine in Ester-
wegen on October 25, 1945. He was the equivalent of a private and
was serving with the Ostland Battery when #909 landed on Borkum.
Ordered by Seiler to serve as one of six guards during the search and
interrogation of the prisoners, he had witnessed the abuse of one of
them when Petty Officer Jakob Wittmaack, apparently annoyed by the
American’s gum chewing, knocked the wad out of his mouth with a
blow to the face. He had not heard Seiler give orders that the prisoners
were not to be protected if attacked by civilians, but he had heard later
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from Geyer and Witzke that such orders had been given. As the column
was leaving the Ostland Battery, however, Seiler had allegedly ordered
Albrecht to hit one prisoner with his rifle butt for not holding his hands
high enough. He had refused to do so, Albrecht informed Levine, and
had been threatened with disciplinary action by Seiler. Sometime later,
he received a similar order from Sergeant Schmitz, which he claimed
to have again defied, limiting himself to the benign admonition in Eng-
lish, “Boys, hands up.” When Howard Graham (“the small, fat flyer”
to Albrecht), struggling with his pants, fell in front of the Rathaus, Al-
brecht testified that he was attempting to help him to his feet when he
was pushed aside by an army private who shot the American behind
the right ear. He had then helped to carry the mortally wounded Gra-
ham into the office of the air-raid police.

Albrecht’s effort at self-exoneration was matched by his willingness
to incriminate others. Wentzel, whom Albrecht assumed was in charge
of the column, had done nothing to protect the prisoners. Wittmaack
had beaten the Americans, while Schmitz had expressed satisfaction
when told that the six remaining POWs had been murdered. More-
over, he and Wittmaack had requested ammunition for their pistols
following the march, suggesting that they might have expended some
in helping Langer to accomplish his murderous purpose.*

In the witness chair in Ludwigsburg more than four months
later, Albrecht had the opportunity to expand his description of the
events of August 4, 1944, particularly his own allegedly blameless
role. Under the benevolent questioning of civilian defense counsel
Dr. Dieterich, the 23-year-old Albrecht revealed that he had been a
recent arrival on Borkum, having been drafted from his civilian job
as a shipyard worker in November 1943. On Borkum, he had been
assigned to the flak battery commanded by Lieutenant Seiler and,
on August 4, 1944, as he had informed Levine, had been ordered to
serve as a guard for the prisoners, although he professed to have
had no knowledge of where they were to be taken. As the column
proceeded along the Promenade to Victoria Strasse, he recalled hav-
ing seen a group of Labor Service men a short distance ahead. Just
as the column was turning onto Victoria Strasse, he heard some of
them shout, “Bring them here, bring them here.” It was at that point,
Albrecht testified, that Wentzel redirected the column towards the
Labor Service members.

All of a sudden we were surrounded by men of the RAD. I heard
a voice telling the RAD men to beat the flyers. . . . Later on I found
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out that he was the man in charge of the RAD platoon. He used
the following words and I quote, “Beat them boys, beat them.”
I did see several spades up in the air and I assumed that some of
the flyers were actually hit.

Albrecht was unable to protect the prisoner he was guarding be-
cause he had been “pushed away” by several of the Labor Service
men. He denied ever having struck an American, limiting himself to a
gentle admonition in English when the prisoner he had been guarding
lowered his hands, but he accused Wittmaack of having hit a POW
on three occasions. “It is not my nature to hit defenseless persons,”
Albrecht intoned. When Graham fell over his loose trousers in front
of the town hall, Albrecht turned to help him to his feet, although “the
little flyer” was not the man whom he had been assigned to guard.
While he had been rendering assistance, Albrecht claimed, he had been
shoved aside by a figure in the uniform of an army private, who had
shouted “Go away, go away!” That had been followed immediately by
the sound of a shot, and Albrecht observed, in variance with his earlier
sworn statement to Levine, that Graham had “received a shot into the
left rear part of his head.” Dieterich asked him why he had not at least
tried to identify the assailant, to which Albrecht responded with well-
prepared pathos:

At that moment I was so much shocked by what happened that I
couldn’t think straight. You can put yourself into this kind of pre-
dicament [sic], you are trying to assist somebody and all of a sud-
den that somebody is shot by somebody else. It was all strange
to me. The flyer was still moving when at that time the people
from the SHD [air raid police] office came and one of them said
we should help grab [sic] the flyer. . . . The first thing that injured
flyer needed was aid.

Albrecht testified that he tried to catch up with the column but
found the remaining prisoners already dead on the Reede Strasse near
the athletic field. He was then instructed by Wittmaack to report to
battalion headquarters in the Dorf Hotel, where Wentzel read to the
assembled guards the statement fallaciously describing the beating
deaths of the POWSs on the Reede Strasse by civilians. Wentzel directed
the guards to sign the document. But why had Albrecht been willing
to sign it? Albrecht answered that he had assumed that the statement
had been based on an oral report made to Krolikovski by Schmitz and
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that the latter had been acquainted with the circumstances of the pris-
oners’ deaths. Dieterich was quick to guide Albrecht into a modified
restatement of his assertion that the document had referred only to
the killings of the six prisoners on the Reede Strasse and not to the
shooting of Graham near the town hall, the circumstances of which Al-
brecht had just dramatically described, a version of the statement not
in agreement with the testimony of other witnesses. When he and his
comrades returned to the Ostland Battery, Albrecht remembered “pos-
itively” that he had been ordered by Seiler not to speak or write about
the incident and also, somewhat contradictorily, commanded to state
that the flyers had been beaten to death if he was ever asked about the
means by which they had been killed. Follow-up questioning by other
defense counsel and members of the prosecution team failed to move
Albrecht significantly from his testimony.*?

Thirty-four year-old Heinz Witzke was arrested on June 16, 1945,
and interrogated under oath by Major Levine at Esterwegen on Octo-
ber 27. He testified that on August 4, 1944, he had been serving with
Searchlight #3, Battery 7, of the 216th Naval Antiaircraft Battalion and
had seen #909 come down on the Muschelfeld some 700 to 800 me-
ters from his position. He and Private Johann Pointner were the first
Germans to arrive at the scene and found Walthall’s crew standing
alongside the aircraft with their hands raised. Witzke and Pointner
were shortly joined by a contingent from the Ostland Battery. The two
thereupon returned to their searchlight position. At around 3:30 that
afternoon, Witzke and Pointner, along with Karl Geyer, were ordered
to report to the Ostland Battery for service as guards for the march that
was to take the American POWs to the airfield for transportation to
the mainland. Witzke recalled that, before the march began, Seiler had
issued an order to the effect that

The flyers must go with their hands over their heads at a fast
pace. If any one of them stepped out of line, then they were at-
tempting to escape and we must shoot them at once. In the event
that the civilians attacked these flyers, we must do nothing to
prevent them from doing so. And further he said that in the event
that the flyers did not hold their hands over their heads correctly,
we were to beat them with our rifles.

The procession set out at around 4:30 p.M. and was commanded, he
believed, by Lieutenant Wentzel.
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Witzke testified to having begun the march guarding “the little
flyer,” Howard Graham, but claimed that Wentzel had ordered him to
change places with Geyer as the column was proceeding down Strand
Strasse after he refused to beat Graham for having lowered his hands.
Graham, the recipient of the most abuse due to his wayward trousers
and the first POW to be killed, was obviously someone from whom
Witzke was at pains to separate himself. Levine had challenged him on
this assertion, noting that other witnesses had testified to the contrary.
Witzke admitted the lie but stoutly denied having beaten Graham and
claimed that, at the time that Graham had been shot, the prisoner had
no longer been under his supervision. In front of the athletic field, he
recalled, an army private had jumped out of the crowd, yelled, “You
have killed my wife and children,” then shot the prisoner he was
guarding at that time, as well as the prisoner next in line, who was
guarded by Geyer. He had heard additional shots but had not seen
additional POWs fall. Witzke concluded his sworn statement with the
familiar description of having been required to sign a fallacious ac-
count of the murders.*

Questioned by civilian defense attorney Dr. Baur in Ludwigsburg,
Witzke offered testimony that differed only in minor respects from
the sworn statement he had given Levine. Now he and fwo other men
from his searchlight position had been the first to arrive at #909’s
crash site, and Witzke presented a fuller, if not more plausible, ex-
planation of the shifting responsibility for guarding Graham as the
march had proceeded. Wentzel had switched Witzke to the prisoner
ahead of him, but, as the column marched through the hostile Labor
Service contingent, Graham had moved ahead, making him once
again Witzke’e responsibility, which he remained until they reached
the town hall, where a disorderly press of civilians forced the two
apart just before Graham was shot by Langer. At the athletic field,
Witzke now claimed to have been “jumped from behind” by a figure
shouting “You took my women [sic] and children” as he put a pis-
tol to the neck of the prisoner Witzke was then guarding and fired.
And, although he had earlier testified that he believed that Wentzel
had been in charge of the march, he undermined that statement by
testifying that he had not seen Wentzel between the time that he was
relieved of responsibility for Graham and the arrival of the column at
the athletic field. Under later questioning by defense lawyer Captain
Hall, he now testified that he thought Sergeant Schmitz had been in
charge of the guards.®
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Once again, another member of the defense team energetically
probed the defendant’s testimony. Hall was the only attorney on ei-
ther side to raise a pertinent point: Witzke and others had testified
that Seiler had ordered the guards to provide no protection to the pris-
oners should they come under attack by civilians. But Langer was a
member of the Wehrmacht and was clearly identifiable as such by his
uniform. Why had no effort been made to protect the prisoners against
him? Witzke answered that Langer had taken him and his comrades
by surprise. “Then you assume that from one end of the column to the
other, in all this crowd and shooting, that everybody was completely
surprised, is that correct?” asked Hall sarcastically. “I cannot judge the
situation as it was,” responded Witzke, who, of course, had just done
precisely that.*

Johann Schmitz had been the senior noncommissioned officer in
the procession that had conducted the crew of #909 through Borkum.
Whether he had been the actual commander of the group and what
he had told his superiors about the deaths of the POWs were central
issues in the trial. The 52-year-old Schmitz, a veteran of World War I,
had been questioned by Major Levine in Esterwegen on October 27,
1945. He recalled having seen #909 come down on the Muschelfeld and
had seen the crew brought into the Ostland Battery about an hour
later. After some two hours had elapsed, Seiler had ordered him to
serve as one of the guards for the prisoners and had personally lined
up the column in preparation for departure. Schmitz did not recall an
order requiring the prisoners to keep their hands above their heads
but confirmed that Seiler had ordered that any prisoner attempting
to escape be shot and that civilian attacks on the Americans not be
resisted. Schmitz claimed ignorance of who had been in command
of the column, obviously attempting to minimize his own responsi-
bility but also seeming to confirm Wentzel’s story of his own fortu-
itous inclusion in the march. When Seiler began to explain to him
the route that was to be taken, Schmitz (who was implicitly admit-
ting to at least having been designated the leader of the column) had
professed unfamiliarity with the town, whereupon Wentzel had vol-
unteered to show the way. In the course of the march, Schmitz de-
nied having done any more than “push” some of the prisoners and
claimed that, when the Americans had been attacked by the Labor
Service men, he had yelled, “Don’t do that.” And, although implicat-
ing Wittmaack in having fired at a prisoner near the athletic field, the
scene of the murders of six Americans, he asserted that his own pistol
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“went off accidentally” when he tried to keep civilians “from taking
things from the flyers.” Nor had he misled Krolikovski as to the cir-
cumstances of the POWs’ deaths. He had informed him that they had
been shot by an army private and Wittmaack but had then signed a
false statement typed out by Wentzel without having read it. Of all of
the affidavits extracted by Levine, Schmitz’s was probably the most
blatantly implausible.*

Schmitz was no more noteworthy for consistency than he was for
persuasiveness. When questioned by German civilian defense counsel
Dr. Kerschbaum in Ludwigsburg, he denied that Seiler or anyone else
had organized the column prior to its departure, asserting that “there
was no formation formed actually.” In direct contradiction of his state-
ment to Levine, he now testified that Seiler had ordered that the pris-
oners be required to keep their hands above their heads and that, at
the march’s fatal conclusion, he had not actually seen Wittmaack fire
at a prisoner but had simply observed him with pistol in hand. When
challenged on the latter discrepancy, Schmitz claimed that deafness
had prevented him from hearing the statement he had made to Levine
when it was read back to him, and he denied having made the accusa-
tion against Wittmaack. On his own innocence of wrongdoing, he was,
of course, adamant.*®

In a bizarre departure from the testimony of the accused, Lieuten-
ant Davis called to the stand Willi Gutermuth, a doctor of medicine
currently interned by the British. He proceeded to question Dr. Guter-
muth on the effects of smoking on the human body, on which subject
he professed to be an expert. What, Davis asked, would be the impact
of smoking a cigarette on a smoker who had been deprived of tobacco
for an extended period and who was called upon to testify immedi-
ately thereafter? Gutermuth answered that result might be euphoria
intense enough to diminish his reasoning abilities and self-control, and
he supported his contention with a description of a personal experi-
ence. After not having smoked for an extended period, he was given
an American cigarette, which he proceeded to smoke. “The effect was
that I became more or less dizzy, that is, I felt a kind of joyousness and
did things which ordinarily I would not have done. This condition is
increased by malnutrition.” As a consequence, Gutermuth had recom-
mended that prisoners who were about to be interrogated not be given
cigarettes.

It was a desperate ploy that sought to bring into consideration
the conditions under which many of the defendants had been held,
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including being given inadequate food, prior to their interrogations
by Major Levine. But the issue of malnutrition, pressed by German
defense counsel Dr. Wacker, went too far for Davis, and his objection
to that line of questioning as irrelevant was sustained by Colonel Jack-
son. Major Bryan, cross-examining Gutermuth for the prosecution,
endeavored to undermine whatever impact the witness’s testimony
had by suggesting that he was an antismoking fanatic who had been
relieved of his duties as head of a camp hospital for that reason. Gu-
termuth denied the charge of fanaticism, noting that he was simply
opposed to smoking by people in ill health, a condition in which he
clearly believed many of the prisoners to have been.*’

Defendant Karl Geyer had made his statement to Levine on Octo-
ber 25, 1945. On the day of #909’s landing on Borkum, Geyer had been
serving in Pointner’s searchlight battery and had seen the B-17 skid to
a halt on the Muschelfeld about 200 meters from his position. He had
not gone to the plane but saw others run to it and make prisoners of the
crew. He watched as they were then marched to the Ostland Battery.
At around 4 p.M. he, Pointner, and Witzke were ordered to report to
the battery to serve as escorts for the Americans and were directed not
to interfere if the POWs came under attack from civilians. But Geyer
added additional dramatic detail. Seiler asked the arrivals where they
had come from. “The searchlight battery,” Geyer replied. That was not
quite what Seiler had meant.

He then asked two of us [again] where we came from and if our
houses had been bombed. We told him Austria and that our
homes were not bombed. He then asked why we didn’t shoot the
prisoners right away. I said our planes go out and pick flyers up
from the water, so why should we shoot them here. He said that
was no excuse.

Then, according to Geyer, Seiler had asked who among the assem-
bled group knew the way from the battery through the town. Appar-
ently assuming that Seiler was interested primarily in a route to the air
base, Geyer and Pointner had recommended a road that circumvented
populated areas. Seiler was alleged to have brusquely rejected the sug-
gestion, along with Geyer’s subsequent query about the possible use
of the railroad. Geyer claimed also to have interceded several times
for Graham in the course of the march, requesting of Wentzel a pause
so that “the little flyer” could fix his pants, all to no avail. He was also
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“positive” that Schmitz had shot one of the prisoners in the back of the
head during the final bloodletting at the Sportsplatz because he had
seen him do so. He confessed to no wrongdoing of his own, nor had
Levine explored that issue.®

When questioned by members of the defense team in the Ludwigs-
burg courtroom, Geyer deviated from his earlier sworn statement in
some noteworthy respects. Gone was the account of Seiler’s inflam-
matory remarks upon his arrival at the Ostland Battery, and Geyer
now claimed to have tried to protect the American he was guarding
by shoving some of the hostile Labor Service men aside with his rifle.
When his prisoner was approached by a civilian intent upon beat-
ing him, Geyer described having grabbed the man by the collar and
shoved him aside. And he no longer testified that he had actually seen
Schmitz shoot a prisoner; rather, he asserted that he had simply wit-
nessed Schmitz pulling a pistol away from the head of an American.
Geyer, according to his own account, had neither hit nor even pushed
anyone. In both his statement to Levine and in the witness chair in
Ludwigsburg, Geyer described a visit by Captain Krolikovski to
Searchlight #3 a day or two after the murders in which the battalion
commander had reproved him and his comrades for not having killed
#909’s crew as soon as they had stepped out of the plane, a remark that
Geyer claimed to have protested.>!

Captain Hall pressed Geyer on that part of his sworn statement for
Levine in which he had claimed to have seen Schmitz shoot a prisoner
in the head, an allegation that he had modified in his courtroom testi-
mony. Geyer responded vaguely that he had requested that his sworn
statement be revised when he arrived at Ludwigsburg. The exchange
went to the critical issue of the reliability of the sworn statements, on
which the prosecution case was largely based. In order to repair the
potential damage to their credibility, the prosecution’s Captain May
questioned Geyer sharply on the circumstances under which he had
produced the statement. Had he requested that Levine make any
changes to the document before he had signed it?

No. But I told Major Levine from the very beginning that I re-
ceived a very poor education. I have called for witnesses to tes-
tify to that. My own company chief gave me orders never to do
any phone duty because I couldn’t write. I was in no way able to
listen and write at the same time. For that reason, I asked Major
Levine to read [the statement] back to me very slowly.
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This, Geyer testified, Levine had not done, creating for Geyer a
problem in comprehension aggravated by alleged poor hearing.>> Once
again, the credibility of the sworn statements had been challenged, al-
though this effort was to be as futile as those earlier in the trial had
been.
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The crew of #909, standing from left to right (back row) Lieutenants Quentin F.
Ingerson, Harvey M. Walthall, William ]. Myers, Howard S. Graham, (front row)
Sergeants Kazmer Rachak, J. Hesner (not on the August 4, 1944 mission), Kenneth
Faber, James W. Danno, William W. Lambertus, William E. Dold. (486th Bombard-
ment Group Association and Quentin F. Ingerson)

A nun makes her way through
the streets of Wiirzburg, devas-
tated by Allied bombing. (U.S.
National Archives)




Site of the Ostland battery with the tracks of Borkum'’s railroad clearly visible.
(U.S. National Archives and 486th Bombardment Group Association)
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At Borkum’s Rathaus (town hall) Lieutenant Howard S. Graham, the “little flyer,”
was mortally wounded. (U.S. National Archives and 486th Bombardment Group
Association)



Defendants in the Borkum trial leave the courtroom under guard. (U.S. National
Archives)
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Few photos were taken of U.S. Army courts-martial. This one shows a World
War II trial. (U.S. National Archives)
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Erich Wentzel is about to be
hanged at Landsberg prison.
(U.S. National Archives)
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The monument to the murdered crewmen of #909 was dedicated on August 4,
2003. (486th Bombardment Group Association)



6

Fed to the Lions

The court adjourned on Thursday, March 14, for a long weekend.
When it reconvened on March 18, the prosecution recalled as a rebut-
tal witness Major Levine, perhaps reflecting the perceived seriousness
of Geyer’s challenge. Under questioning by Major Bryan, Levine de-
scribed the process by which the statement had been presented to the
witness for verification prior to signature. Although written in English,
the statement was read to the witness in German by the interpreter,
Rudolph Kaufman, a German-born U.S. Army private who had come
to the United States with his parents in 1938. The witness, according
to Levine, had been urged to listen carefully and to correct any errors.
After the answer to each question had been read, Levine had asked the
witness in German if it was true. “When the statement came to that
part of the testimony where Geyer described how Schmitz had shot
one of the flyers I went over it personally three times and asked him
three times whether or not he was positive that what he said was the
truth and each time he said “Yes, that’s the truth.””!

In its cross-examination of Levine, the defense pointed out that
statements by other witnesses had fingered Langer as the sole shooter,
one of many inconsistencies probably inevitable in a trial of 15 defen-
dants and the testimony of a good many more witnesses. In any event,
Levine was scheduled to depart for the United States the following
day and had no further role to play in the trial whose evidentiary foun-
dation he had laid.?

By March 18, the Borkum trial had dragged on for almost six weeks,
and Colonel Jackson was becoming impatient. He therefore announced
that afternoon that, beginning the following day, court would be in
session from 9 aA.M. until 10 p.M., with recesses for lunch and dinner.
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This would be a grueling schedule for all participants, but particularly
so and even dangerous for German civilian counsel, which resided in
Stuttgart, nearly 10 miles away via a transportation system still dev-
astated by a war less than a year past. A 10 P.M. adjournment, Dr. Baur
pointed out, would not permit a return to Stuttgart before the curfew
that had been imposed by U.S. military government. Colonel Jackson’s
terse “we will arrange for passes” was probably cold comfort.?

Emil Sobiech had been deputy commander of the 216th Naval Anti-
aircraft Battalion and had watched as #909 had made its descent onto
the Muschelfeld. When interrogated by Major Levine in Esterwegen on
October 27, 1945, he explained that he had been ordered by his imme-
diate superior, the battalion commander Walter Krolikovski, to inves-
tigate the crash. He bicycled initially to the Ostland Battery, where he
encountered several other officers, including Seiler, Wentzel, and the
island commander, Goebell. Sobiech noted the presence of the seven
American prisoners, who were in the process of emptying their pock-
ets, and observed Goebell replace one of the guards who was not being
“strict enough.” He remained at the battery long enough to hear Goe-
bell order the prisoners marched over the beach and through the town,
specifying the streets that were to be used, directions that, according
to Goebell’s own testimony, were later changed. Sobiech then visited
the crash site to inspect the bomber, pedaled home, then went on to his
office in the Dorf Hotel. Searching for Krolikovski in order to make his
report, he encountered several soldiers, who informed him that one
of the POWs had been shot at the town hall and that the Americans
had been beaten by Labor Service men and civilians in the course of
the march. Krolikovski went back inside to take a phone call, then re-
turned to the street, where he talked to a group of passing civilians. In
great excitement, he directed Sobiech to proceed to the athletic field to
ascertain what had transpired. Sobiech again took to his bicycle. On
reaching the field, he found a crowd standing around the dead Ameri-
cans. Sobiech rode back to the Dorf Hotel to report but was brushed
off by Krolikovski with a dismissive “I know all about it.” Sometime
later, he was ordered by the battalion commander to refrain from talk-
ing or writing about the incident and to convey the order to the rest of
the battalion.*

Under questioning by defense counsel in Ludwigsburg, Sobiech
provided a more nuanced account of his experiences, one that, not sur-
prisingly, was more favorable to himself. After he had arrived at the
Ostland Battery, he testified, he had engaged one of the prisoners in
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friendly conversation, asking the American where he had been born, a
subject of interest to Sobiech as he had once visited the United States.
He claimed to have interceded for the prisoners with Goebell, request-
ing that they be allowed to lower their hands after they had been
searched and questioned, and assured the court that, had he been in a
position to do so, he would have taken steps to protect the prisoners
from attack. Goebell, however, had insisted on strict treatment of the
POWs, not only reprimanding and replacing guards considered lax
but snarling about “these damned German humanitarian ideas and
just now when women and children are being killed in Bremen.” In its
cross-examination, the prosecution was content to elicit from Sobiech
a confirmation of the truthfulness of his sworn statement to Major
Levine.®

The problem of conflicting defenses among the 15 defendants was
never better demonstrated than in the testimony of former general of
infantry Hans-Karl von Scheele, brought from U.S. Internment Camp
78 at Zuffenhausen to serve as a witness for the enlisted men. A sol-
dier since 1911, von Scheele not only had much experience as a combat
commander but had served at the end of the war as president of Nazi
Germany’s highest military court. Under questioning by Lieutenant
Davis and several of the German defense attorneys, von Scheele ex-
plored the command relationship between German enlisted men and
their officers. When confronted with the “hypothetical” situation in
which seven enlisted men under the command of a sergeant were or-
dered to conduct prisoners of war to a given destination and were ac-
companied by an officer who had volunteered to show them the way,
von Scheele reached a conclusion dangerous to the officer, Wentzel:
under those circumstances, the enlisted men would be justified in as-
suming that the officer was effectively in command. While the enlisted
men would also have been required to refuse to carry out an illegal
order, such as withholding protection from the prisoners if they came
under attack, and “punishment for not having carried out any such
order would have been impossible,” liability for an illegal order lay
with the officer who had issued it, while the enlisted man would have
been acquitted if he could have convinced the court that he had not
realized the illegal nature of the order. But what if the order had been
justified on the basis of a statement by a high government official, such
as Dr. Goebbels? Von Scheele replied that, while Hitler was the “su-
preme power in the German state” and had the power to issue orders
to anyone in that polity, Goebbels had not shared in that power and,
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more to the point, had possessed no authority over the armed forces.
The more pertinent question of what orders concerning the treatment
of captured Allied airmen might have come down through the armed
forces chain of command was once again not explored.

But clearly the Borkum incident had not played out according to
von Scheele’s principled analysis. No one, officer or enlisted man, had
been punished or even reprimanded for the assaults and murders,
and Langer, who had turned an ugly demonstration into a massacre,
had been removed from the island, while Borkum’s naval authori-
ties had been permitted to sweep the matter under the rug. That, von
Scheele opined, had been due to extralegal factors, “the incessant at-
tacks upon German cities and [the] German people. . . . You have to
consider that in consideration of the situation at that time. . . I do con-
sider that this was the reason.” Von Scheele, it might be assumed, was
probably well acquainted with the “extralegal” murder of prisoners
of war, given his own wartime service on the Eastern Front, where
huge numbers of Soviet POWs had been murdered by the Germans.®

Forty-one-year-old Oscar Born was not a defendant, although, as
adjutant to Goebell, the island commander, he had been intimately as-
sociated with one of the principals in the case. It is difficult to believe
that he had not been interrogated by Major Levine but, if he had been,
a copy of his sworn statement had not been entered into evidence, nor
is one present in the voluminous documentation of the Borkum case.
In any event, his account of Goebell’s conduct on August 4, 1944, was
in sharp variance with the testimony of other witnesses. Under ques-
tioning by Dr. Weber, civilian attorney for Goebell, Born testified that
he had gone to the Ostland Battery following #909’s emergency land-
ing and found Goebell already there. Goebell, it would appear, had
been a largely passive spectator. Born had not heard Goebell order the
prisoners marched on a specific route through Borkum or telling the
guards that protection was to be withheld in case of civilian attack.
To Born’s knowledge, Goebell had never spoken of Dr. Goebbels’s
“decree” on the treatment of downed Allied airmen, either, although
he had mentioned to Born a speech made by Goebell’s immediate
superior, Admiral Scheuerlen, in which the latter had complained
that “too many prisoners were being taken.” Goebell, however, had
rejected the implications of Scheuerlen’s comments out of hand. In
regard to Goebell’s decision not to adopt a march route that bypassed
the town or to transport the prisoners by rail, Born explained, as Goe-
bell had earlier done, that bypassing the town would have put the
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Americans in contact with sympathetic foreign laborers and that fuel
shortages had prevented the use of the small, gasoline-powered lo-
comotive. The persuasiveness of the latter argument, however, was
weakened by Born’s revelation that Goebell had traveled to the crash
site by automobile, which he had then sent to bring a war correspon-
dent to the scene.” And, on the matter of the mendacious report on the
manner in which the American prisoners had been murdered, Born’s
credibility crumbled under sharp questioning by Lieutenant Davis.

DAVIS: Now, as a matter of fact, when did you find out that
these Flyers were shot and not beaten to death?

BORN: I found out about that much later.

DAVIS: How much later?

BORN: At the time when investigations were conducted after
the capitulation.

DAVIS: At that time you found out that the seven Flyers had
been shot and not beaten to death?

BORN: Yes.

DAVIS:  And up until that time you hadn’t heard that the Flyers
had been shot to death?

BORN: No.

DAVIS: Do you remember one Flyer who died by the Rathaus?

BORN: No.

DAVIS:  You never knew that one Flyer had been shot to death at
the Rathaus? (the witness hesitates a while before answering)

BRYAN (prosecution): I'm just wondering what we’re waiting
for. Does the witness understand that there is a question pend-
ing and that he is expected to answer?

BORN: Yes. I believe to remember now that in the report a Flyer
that had been shot was mentioned.

DAVIS:  You believe now to remember that?

BORN: Yes.
DAVIS: But you never saw Captain Krolikovski’s report, did
you?

BORN: I had to work on the report in which there was con-
tained the statement of the guards.

DAVIS: As a matter of fact, don’t you know that that report that
contained the statement of the guards had nothing to say about
the Flyer at the Rathaus?

BORN: Ican’t remember that.
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DAVIS: Ithought you just said that you remembered that it told
about a Flyer being shot at the Rathaus?

BORN: It’s possible I am mixing up these things with the stories
that were told later that were regarded by us as rumors.

DAVIS:  Then there were rumors circulating on Borkum Island,
were there, about the way the Flyers died?

BORN: Yes.
DAVIS: But you didn’t believe them?
BORN: No.®

Once again, a member of the divided and mutually antagonistic
defense team had succeeded in discrediting a defense witness. Cross-
examining for the prosecution, Major Bryan needed only to continue
Davis’s line of questioning.

BRYAN: As a matter of fact, it was a matter of common knowl-
edge all over Borkum Island on 4 August and 5 August 1944,
among civilians as well as military personnel, that all seven of
these Flyers had been shot to death and not beaten to death,
isn’t that true?

BORN: Somany rumors circulated on Borkum Island you didn’t
know what to believe and you didn’t believe anything.

BRYAN: Did you hear or didn’t you hear that the Flyers had
been shot and not beaten to death on either 4 August or 5 Au-
gust, 1944.

BORN: As I said before there were so many rumors you could
believe them all or believe none.

BRYAN: Imove to strike out the answer as not responsive.

PRESIDENT: The witness will answer the question.

BORN: By way of rumors I heard both, either believing both or
not believing both.”

The degree to which personal animosities and petty disputes might
have played a role in the accusations and counteraccusations con-
tained in some of the evidence against the defendants was the theme
of testimony provided by a series of tangential witnesses called by de-
fense counsel as the trial struggled toward its conclusion. Jakob Klein,
a tax expert in civilian life and an observer in Borkum'’s radar instal-
lation on August 4, 1944, testified that it was well known among the
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enlisted men of Borkum’s naval garrison that Goebell was disliked by
his subordinate officers, although Klein was unable to supply specif-
ics to buttress that assessment.’? Leni Meyer-Gerhards, wife of one of
the accused, Klaas Meyer-Gerhards, testified to the long-standing ani-
mosity between her family and that of Erna Garrels, one of the wit-
nesses against her husband, due to business competition between the
two families, and between Garrels and the Heinemann family, also
represented in the prisoners’ dock in the person of Heinrich, the latter
hostility rooted in Heinemann’s refusal or inability to supply parts for
a bicycle belonging to the Garrels family. Frau Garrels, she believed,
would willingly impute guilt for attacking the Americans to members
of either family in order to protect her own husband."

Important testimony concerning the responsibility of police per-
sonnel to protect prisoners of war was provided by Heinrich Fisher, a
39-year-old policeman from Emden who held the rank of major. A po-
lice official since the days of the Weimar Republic, Fisher was at the
time of the trial commander of the Emden gendarmerie under the au-
thority of British occupation forces. Fisher confirmed that civilian po-
licemen such as the defendant Rommel would have had no authority
to arrest military personnel guilty of crimes against prisoners of war,
but he was evasive on the question of police competence with regard
to civilians who had committed offenses against POWs who were in
military custody. The air-raid police, as mere auxiliaries, Fisher testi-
fied, had no independent arrest authority over military personnel or
civilians. When confronted with the situation that had occurred fol-
lowing the shooting of Howard Graham in front of the Rathaus, in
which Langer had offered to “finish off” the American but had been
chased away by Meyer-Gerhards, Fisher was ambivalent. The air-raid
police leader had not been “required” to make an arrest, leaving open
the possibility that he might have had the legal authority to do so. In a
brief but sharp cross-examination, Major Bryan probed the issue of po-
lice authority over civilians who were assaulting prisoners in military
custody, to which Fisher continued to respond evasively. Bryan scored
a minor victory with the witness’s answer to his final question:

BRYAN: So then the truth of it is that both the Wehrmacht, the
guards, would owe a duty as well as the policeman [sic] to pre-
vent an attack from civilians?

FISHER: Yes.?
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But it was a member of the defense counsel, Lieutenant Davis, who
finally raised a significant issue related to the status of the police in
Nazi Germany. Since 1936, Reichsfiihrer-SS Heinrich Himmler had
been the German national chief of police (Chef der deutschen Polizei).
The German police, therefore, although they had continued to per-
form “traditional” police functions, had also been part of the broader
SS imperium that was the primary executor of murderous Nazi ideo-
logical goals, reflected in the concentration and extermination camp
system, in which millions had perished. Himmler had, in fact, an-
ticipated Goebbels by almost a year with regard to captured Allied
aircrew, and in an administratively more substantial, less rhetorical
form. On August 10, 1943, almost a year prior to the Borkum murders,
he had ordered police personnel not to intervene in cases of civilian
attacks on downed Allied airmen, a fact clearly more relevant to Rom-
mel’s passivity than Goebbels’s editorial. This directive was among
the thousands of incriminating documents gathered in Nuremberg for
the four-power trial of major German war criminals, although how
it had come to the attention of Davis is not clear. He queried Fisher
about his knowledge of orders from Himmler with regard to police
conduct in such situations. Fisher initially claimed ignorance, but
Davis was persistent.

DAVIS: To the best of your memory, no orders were issued as to
the treatment of captured flyers, is that correct?

FISHER: Only the order was issued that in case a plane should
crash and members of the crew of this plane should be cap-
tured or taken prisoner by the police, they were to be taken to
a camp, a prison camp, and the wounded men were to have
medical attention right away and that the police were to con-
tact the nearest Luftwaffe agency and hand these prisoners
over to the Luftwaffe.

DAVIS: ... asamatter of fact, isn’tit true that orders were passed
down by Himmler to the police chiefs of the various towns
to the effect that if civilians wanted to make a demonstration
against the Flyers, the police were not to protect them?

FISHER: That order is not known to me since I was doing front-
line duty from 1943 to 1944.

The answer indicated Fisher’s possible prevarication, as Davis had
not specified the date of Himmler’s directive. That possibility was
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promptly confirmed by Fisher’s clearly rattled and implausible re-
sponse to Davis’s final question.

DAVIS:  But you have heard of the order, haven’t you?

FISHER: Afterwards, when I returned, but not written orders;
it was just talk among the population. It was not known to the
police where this order came from, but it was generally known
among the population also."

The trial wound down with the sweeping together of miscella-
neous bits of testimony and evidence. Emil Sobiech was recalled to
the witness stand by the defense and offered testimony to the effect
that Goebell had expressed regret for having given orders that had
led to tragedy, lamenting that “One has done so many good things
in life and once one has failed, that decides one’s fate.” Much of
whatever impact Goebell’s alleged expression of self-pitying remorse
might have had was lost when, under questioning, Sobiech was un-
clear about the circumstance under which he had heard or learned of
the remark.!* The defense attempted to turn one of the sworn state-
ments secured by Levine to its advantage by reading it into the re-
cord. Gerhardt Akkermann (not to be confused with defendant Jan
Akkermann) had informed Levine that he had been a machinist em-
ployed at Borkum’s airfield on August 4, 1944. At around 4 r.M. that
afternoon, he was told by a sergeant that the night crew would have
to guard seven POWs who were to arrive later for transportation to
the mainland the following day, suggesting that the death or seri-
ous injury of the Americans had not been intended by Goebell and
his subordinates. Several hours later, the same sergeant had informed
Akkermann that the prisoners had been shot to death, which high-
lighted the implausibility of the claims by Goebell, Wentzel, and oth-
ers that they had remained ignorant of the true causes of the deaths
of #909’s crew.'> The prosecution read into the record the sworn state-
ment of Emil Fokuhl, an electrician who had also been the driver of
the small, gasoline-powered locomotive that operated on a line that
passed near the Ostland Battery and ran to the airfield. In fact, Fokuhl
had made a run on the afternoon of August 4, 1944, to an electric cable
break apparently caused by #909’s crash landing. Although the car
attached to the locomotive was capable of carrying only six people,
Fokuhl testified that a passenger car of larger capacity had been read-
ily available.
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Court opened on Thursday, March 21, 25 minutes late due to un-
defined “trouble with the armored cars” that escorted the truck con-
veying the defendants to the palace, apparently a not uncommon
occurrence and evidence that the U.S. Army considered the German
defendants (or, perhaps, their supporters) serious threats.!” The time
had arrived for prosecution and defense to summarize their respective
evidentiary narratives and deliver final arguments. Captain Lyons led
off for the prosecution team with a relatively dispassionate summary
of the evidence against each defendant.!® It was left to Captain May
to interpret the evidence and to breathe life and passion into a case
that may have demonstrated nothing more than intemperate remarks,
isolated rough treatment of the Americans by a few individuals, and
a callous, although officially encouraged, negligence that had unwit-
tingly set the stage for Langer’s murderous assault, rather than the
conscious homicidal conspiracy argued by the prosecution.

May characterized the trial as one addressing “a great tragedy that
has been committed against our country . . . in savage violation of
the rules and usages of war.” Images of a Christlike journey to the
place of death were evoked by May’s recalling “the cross those seven
American boys had to bear” and “the poor flyers with their hands over
their heads, their faces bloody, with the guards hitting and prodding
them along [sic] with their rifles, civilians . . . rushing into the mob,
hitting and beating, with Krolikovski occupying the grandstand seat,
like a Roman emperor watching the Christians of old being fed to the
lions.”??

More important than lending pathos to the evidence was assem-
bling it into a context demonstrating conspiracy or common design
that would make all of the defendants guilty of criminal assault and
murder. How the actions (or inactions) of the defendants resulted in
the deaths of #909’s crew could best be understood, May argued, in
terms of the dynamics of mob action.

They did not all participate in exactly the same manner. Members
of mobs seldom do. One will undertake one special or particular
action and another will perform another particular action. It is
the composite of the actions of all that results in the commission
of a crime. Now, all legal authorities agree that where a common
design of a mob exists and the mob had carried out its purpose,
then no distinction can be drawn between the finger man and
the trigger man. No distinction is drawn between the one who,
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by his acts, caused the victims to be subjected to the pleasure of
the mob or the one who incited the mob or the one who dealt the
fatal blows.2

Goebell’s call to Akkermann had initiated a series of events that had
culminated in Langer’s fatal shots in front of the athletic field. Using
mechanical imagery that would be employed in other U.S. Army mass
trials of Germans accused of war crimes, May continued: “Yes, may it
please the court, we have the civilians, we have the officers, and we
have the guards, ‘C’ for civilians, ‘O’ for officers and ‘G’ for guards.
C-O-G, and cogs they were. Cogs in the wheel of common design, all
equally important, each part doing the part assigned to it. And the
wheel of wholesale murder could not turn without all the cogs.”*

Adding an additional helping of melodrama, May concluded with a
recitation of the names of the victims—William Lambertus, William ]J.
Myers, James W. Danno, William P. Dold, Harvey M. Walthall, Ken-
neth Faber, and Howard S. Graham—and a summons to recognize that
the Borkum trial served a purpose that transcended the punishment of
15 persons complicit in their murders.

Where they were from we do not know. Some, perhaps from the
great North, some, perhaps, from the industrial East, some, per-
haps, from the golden West, and perhaps some from the sunny
Southland. We know not where, except they were just Americans,
their young lives sacrificed on the altar of German Nazism . . .
yes, victims of a system we now seek to destroy for all time to
come.??

The Borkum defendants, it appeared, were to suffer for more than
the deaths of seven American airmen.

Major Bryan concluded the prosecution’s summation with a discus-
sion of the finer points of law relevant to the charge of conspiracy or
participation in a common design. According to Bryan’s reading of
the venerable Wharton’s Criminal Law, the threshold for proving con-
spiracy was modest. It need not be proved that the defendants had
formulated a plan to commit criminal acts but, rather, a conspiracy
could be inferred from the actions of two or more persons apparently
directed towards the commission of a crime. But not only actions were
relevant. All persons intentionally present at the scene of criminal acts
and not assisting in their suppression might be assumed prima facie
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to have been participants. Moreover, all participants, active or pas-
sive, were liable for “incidental” felonies that might not have been
objectives of the original conspiracy but that were consequences of
it. Under the prosecution’s interpretation of conspiracy, much of the
population of Borkum might have been charged with the murders of
#909’s crew.”

Bryan could not avoid an allusion to the ticklish issue of “superior
orders.” Although the military defendants, by and large, had simply
denied having mistreated the prisoners or having intentionally with-
held protection from them, frequent references to Dr. Goebbels’s “de-
cree” had seemed to imply the influence of higher authority in the
atrocity (with the existence of more relevant Wehrmacht orders either
ignored or unknown). The issue was an awkward one because, until
November 15, 1944, the U.S. Army’s own Basic Field Manual: Rules of
Land Warfare, in discussing the liability of soldiers for violations of the
laws of war, had stated that “individuals of the armed forces will not
be punished for these offenses in case they are committed under the
orders or sanction of their government or commanders.”* Had the
tables been turned and had Americans soldiers been tried for the mur-
ders of POWs on August 4, 1944, a defense of superior orders might
well have led to an acquittal as, in fact, it had for Captain John Comp-
ton when he had been court-martialed for the murder of Axis POWs
in Sicily in 1943.2° But, as Bryan was quick to point out, this provi-
sion of the manual had been fundamentally changed. Superior orders
were no longer to be deemed a complete defense but might be taken
into consideration in determining the degree of a defendant’s guilt and
in mitigation of his punishment. He might also have noted that the
London Charter of the International Military Tribunal, which was try-
ing the major German war criminals at Nuremberg, had incorporated
the same standard. Bryan closed his argument by observing that “the
old Mosaic law demanding an eye for an eye, a tooth for a tooth and
a life for a life has not been repealed by any legislative body of any
civilized nation and is fully accepted by the judicial systems of such
nations. . . . Thus and only thus can justice be meted out.”?

The defense rebuttal, not surprisingly, was directed primarily at un-
dermining the credibility of the prosecution’s theory that the Borkum
killings had been the products of a conspiracy or common design to
which the defendants had been party. Success would be determined
by the impact of their efforts on the minds of the officers sitting at the
front of the courtroom who would judge the defendants and assign
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punishment—if those minds were open to arguments in defense of
former enemies accused of the murders of other American officers and
men. The German civilian attorneys, to whom the American concept
of conspiracy was largely unfamiliar, engaged in ponderous and often
poorly translated analyses and refutations of the evidence against the
specific individuals whom they had defended. Captain Phelps, how-
ever, delivered a sometimes sardonic critique of the prosecution case
as it applied to the civilian defendants.

If all persons consensually present at a mob action were guilty of
the criminal consequences, Phelps wondered, why was the number
of defendants so small? And, if May had been prosecuting a lynching
case in his native South Carolina, would he have presented the “mob
theory” so eloquently? The first point was hardly compelling, and the
second was a cutting though fundamentally irrelevant aside, as racist
southern jurisprudence was not on trial in Ludwigsburg. More to the
point was Phelps’s construction of a much tighter set of criteria for
conspiracy than the prosecution had offered. To be sure, Mayor Ak-
kermann had stood on the corner of Franz Habich and Bahnhof Stras-
sen, attempting to incite the crowd, but had he “set into force a series
of acts which could have been reasonably foreseen and did ultimately
result in this unlawful homicide?” Had the prosecution demonstrated
that Langer had shot the prisoners because he had been incited to do
so by Akkermann? There was no evidence that Langer had even heard
Akkermann’s shouts, and, Phelps pointed out, prisoners had been
beaten before the procession had reached the place along the march
route where Akkermann had placed himself. Nevertheless, Phelps was
willing to concede that there might have been a conspiracy between
Akkermann and some of the officers to encourage the beating of the
prisoners by civilians, but there was no evidence of a conspiracy to kill
them. The evidence against the other civilian defendants, he argued,
was even thinner. Delicately avoided as it had been in all of the argu-
ments by the defense as well as the prosecution was the obvious point
that the apparent loss of Langer’s wife and children to Allied bomb-
ing would appear to have provided more than adequate stimulus for
Langer’s deadly assault.?’

Phelps closed his argument with an effort to put the Borkum trial
into broader context. Following World War I, he noted, the Allies had
permitted Germany to try its own war criminals, and the results had
been farcical. A handful out of hundreds of men accused by the Allies
had been tried, half of whom were acquitted, and the remainder given
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light sentences. Phelps feared that the pendulum, now under Allied
control and in an atmosphere of war-bred hatred, had swung too far
in the other direction. The policy was not only “reactionary” but hypo-
critical. Phelps revealed that he had commanded an infantry platoon
at Anzio and knew from personal experience that the U.S. Army had
not always treated German POWs in accordance with the laws of war.
American violations had either gone unpunished or had been visited
with lenient penalties. Phelps illustrated the point with the case of a
GI who had been court-martialed for mistreating German POWs, sen-
tenced to two years’ imprisonment, then pardoned after outraged con-
gressional intervention. “Gentlemen, is it any less a war crime if we
commit the act than if our enemy violates the rules of land warfare?”
Phelps’s rhetorically expressed confidence that the Ludwigsburg court
would deal with Germans no more severely than it would with Ameri-
cans accused of similar offenses was in fact, as he must have known,
a slim hope.?

Further critiques of the prosecution’s conspiracy theory were de-
livered by Lieutenant Davis and Captain Hall. The notion that a con-
spiracy existed to kill the American POWs was, on its face, incredible,
Davis argued. Preparations had been made to receive the prisoners at
the airfield that evening in anticipation of their movement to the main-
land the following day. The guards may have obeyed illegal orders to
withhold protection from the prisoners, but it would not have been
unreasonable for them to have supposed that the Americans, charac-
terized by Goebbels as murderers of German women and children,
were themselves war criminals undeserving of the rights due POWs
under international law. And, of course, the actual murderer, Langer,
had been a wholly independent force totally unconnected to the defen-
dants. Were the guards to be condemned, Davis declared dramatically,
the sacrifice of #909’s crew, who “flew their last mission to help make
our system of law a reality in the world,” would be desecrated.?” The
officers may have used poor judgment, Hall conceded, but the tragic
outcome of the march was a result of the irresponsible conduct of Ak-
kermann and the unforeseen intervention of a madman. The evidence
for conspiracy was so thin, Hall observed mockingly, that the pros-
ecution was obliged to bring in Roman emperors and the throwing of
Christians to the lions!® The fear that the officers sitting in judgment
might not weigh the evidence dispassionately or be free to do so was
implicit in Davis’s admonition to the bench to resist “pressure from
above,” the “sudden spotlight of publicity,” and “veiled threats” and
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in Hall’s urging that the judges overcome “the understandable preju-
dices of our time.”3!

It was 8:15 p.M. on the evening of March 22 when Colonel Jackson,
president of the court, ruled that no further argument would be heard.
The court was closed six minutes later, and the panel of officers hear-
ing the case retired to reach their verdicts.*

There is no record of the deliberations of the seven officers who de-
cided the Borkum case. The court was reconvened at 11:05 P.M., the
panel having spent an average of approximately 10 minutes in de-
termining the guilt or innocence of each defendant. Given the reams
of convoluted testimony that had been given over the previous six
weeks, not to mention the sworn statements that had been secured by
Major Levine, it is difficult to avoid the conclusion that the delibera-
tions were superficial. Colonel Jackson ordered the court interpreter to
call the name of each accused, who was to stand as his verdict was pro-
nounced. Goebell, the top-ranking defendant, was first. “Kurt Goebell,
the Court in closed session at least two thirds of the members present
at the time the vote was taken concurring in each finding of guilty,
finds you of the particulars to charge one [murder] guilty; of charge
one, guilty; of the particulars to charge two [assault] guilty; of charge
two, guilty”

Over the next 25 minutes, the same form was followed for the re-
maining 14 Germans. The other four officers—Krolikovski, Weber,
Wentzel, and Seiler—were also pronounced guilty of both charges and
their particulars, as was Schmitz, the senior noncom. Pointner, Geyer,
Albrecht, and Witzke, all enlisted men, were acquitted of murder but
found guilty of assault. The civilians Rommel, Mammenga, and Hei-
nemann received like verdicts, but Akkermann was convicted on both
charges. Meyer-Gerhards was acquitted of both.*

Although it was now approaching midnight, Colonel Jackson was
determined to bring the proceedings to an end before adjourning. The
convicted defendants were invited to present statements of extenuat-
ing circumstances—essentially pleas for mercy—before sentencing.
Whether out of despair, exhaustion, or recognition of guilt, none did.
The court closed for 40 minutes, then reconvened in the early minutes
of a new day. Goebell rose as Colonel Jackson called his name. “Kurt
Goebell, the Court, in closed session, at least two thirds of the mem-
bers present at the time the vote was taken concurring, sentences you
to death by hanging at such time and place as higher authority may
direct.”®
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Wentzel and Seiler heard the same grim formula, while Krolikovski
was sentenced to life in prison and Weber to 25 years. Schmitz was
condemned to the gallows, while Pointner, Albrecht, Geyer, and Wit-
zke were given prison sentences ranging from 4 to 11 years. Of the
civilians, Rommel, the policeman, received a sentence of 2 years, Hei-
nemann 18, and Mammenga 20. Akkermann was sentenced to hang.
The Borkum trial officially concluded at 12:30 A.m.%
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Germans as Victims

War-crimes trials were common events in the immediate aftermath of
World War II, an almost unimaginably savage conflict. The overwhelm-
ing majority of them, such as the Borkum trial, were held to punish
the recently defeated enemy, but not all. In July 1945, four American
soldiers were tried by U.S. Army courts-martial in Czechoslovakia for
offenses committed the previous March in the German town of Vo-
erde. Unbeknownst to the participants, these proceedings would have
important implications for Germans’ assessment of the Borkum case
and for post-World War II U.S. war-crimes justice in general.

The U.S. Eighth Armored Division, the “Thundering Herd,” was
a latecomer to the European war, entering combat in eastern France
in January 1945 against a German army fast coming to the end of its
resources, both human and material. Within the month, the division
was moved north to the Netherlands to take part in the drive of Lieu-
tenant General William Simpson’s Ninth Army to the Rhine, which
was crossed on March 26.! On the following morning, elements of the
division, the 49th Armored Infantry Battalion reinforced by Company
B of the 36th Tank Battalion, entered the German town of Voerde.
Shortly after breakfast, Second Lieutenant Robert A. Schneeweiss,
the 24-year-old commander of one of Company B’s tank platoons,
ordered 18-year-old Private Francis Nichols and 19-year-old Private
Glen Joachims to accompany him to test their weapons or, more omi-
nously, to hunt for Germans. Approaching a nearby house, they were
informed of the presence inside of two male civilians. Declaring that
he would “take care of them,” Schneeweiss entered the dwelling with
the young privates. Under orders from Schneeweiss, Joachims and
Nichols took the Germans into the basement and shot them to death.
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Schneeweiss also directed 19-year-old Private William Peppler to
shoot two women who had been discovered a short distance away.
Through the window of a house, Peppler observed the women rum-
maging through a chest of drawers. He fired into or around the win-
dow but stated that he could not bring himself to fire directly at the
women. Reporting his reluctance to Schneeweiss, he was ordered to
return to the house with Nichols and to kill them. As the two GIs ap-
proached, the terrified women attempted to flee but were cut down
by M-3 “grease gun” submachine-gun fire in the backyard of the
house. Schneeweiss joined the two privates and, finding the women
still alive and groaning and thrashing about, killed them both with
his .45-caliber pistol. Nichols then departed for a “KP” (kitchen pa-
trol) assignment, while Schneeweiss and Peppler continuing hunting
“Krauts.” Finding two male civilians crossing a plowed field, Schnee-
weiss opened fire with an M-1 rifle. Both men fell wounded along a
hedgerow at the edge of the field. Peppler appears to have fired in the
direction of the victims but, perhaps still resisting orders to murder
civilians, might not have aimed at them. In any event, it was Sch-
neeweiss who once again finished the job with bursts from Peppler’s
M-3. One or possibly two more German civilians apparently were also
murdered, but the circumstances of these killings, for reasons that are
not clear, were not investigated.?

Like the Borkum murders, the killings in Voerde were not clas-
sic “heat-of-battle” atrocities, in which the victims were done to
death during or immediately after the rage, fury, and confusion of
combat. The U.S mechanized group to which Schneeweiss’s platoon
belonged had traveled from Venlo in the Netherlands to Voerde
without encountering enemy resistance other than a lightning-fast
strafing run on the night of March 26-27 by a German jet aircraft
(probably a Messerschmitt 262) in the vicinity of Herongen, a raid
that, although alarming, had done little damage to the column and
none to Company B. Schneeweiss had seen virtually no combat.
His only experience of being under fire from German ground forces
had occurred when he had test-fired the guns of his tank from the
west bank of the Rhine at targets on the far side and had received
some German mortar fire in return. He had attempted to fire the
.50-caliber machine gun mounted atop the turret of his tank at the
marauding German jet but had failed to get the weapon into opera-
tion before the enemy plane was gone. Nor had Schneeweiss viewed
evidence of Nazi mass atrocities in liberated concentration camps,
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an experience that often filled GIs with hatred of all things German.
There had, in fact, existed nearby a facility for the infant children
of Eastern European women employed as slave laborers at Krupp’s
gigantic manufacturing complex in Essen where large numbers had
died of disease and neglect, but that had been evacuated before the
arrival of the Americans. No German forces had been present in
Voerde to contest the GIs” advance, and the only shooting that had
accompanied the capture of the town had been from GlIs dispatching
the local population of chickens.?

Most atrocities in World War II went unreported and unpunished.
But, unlike the German failure to take action against Langer or any-
one else involved in the Borkum atrocity, the U.S. Army, to its credit,
moved swiftly to investigate most of the Voerde murders. These were
glaring violations of Article 46 of the Hague Convention (IV) of 1907,
which requires an occupying army to respect the lives of persons in
occupied territory, while Article 19 of the U.S. Army’s Rules of Land
Warfare states that “It is now universally recognized that hostilities are
restricted to the armed forces of belligerents. Inhabitants who refrain
from acts of hostility . . . must not be injured in their lives or liberty,
except for cause and after due trial.”*

Killing large numbers of enemy civilians by remote and impersonal
air attack, if not simply ignored or denied, was rationalized as an un-
avoidable necessity of war, but the face-to-face murder of peaceful
residents of a small town, including two women, could apparently
still disturb. The incident was reported to the intelligence officer of
the Eighth Armored Division’s Combat Command B, Major John
Elting, at around 10 A.M., by Lieutenant Georgi, his prisoner inter-
rogation officer, and by Captain Coleman, the command’s military
government officer, both of whom may have been more sensitive to
atrocities than combat troops. Elting reported what he had been told
to the commander of Combat Command B, Colonel Edward Kimball,
who ordered Elting to conduct a preliminary inquiry. Witnesses were
interviewed and probable responsibility fixed on a lieutenant from
the 36th Tank Battalion’s B Company. All of the company’s lieuten-
ants were assembled for scrutiny by the witnesses, and Schneeweiss
was identified as the culprit. Elting had Schneeweiss disarmed and
arrested and reported his findings by telephone to the Eighth Ar-
mored’s inspector general, Lieutenant Colonel Harold G. MacAdams,
along with the information that Schneeweiss was being sent to XIX
Corps headquarters in nearby Lintfort.> MacAdams found him there
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in military police custody and questioned him that evening and for
much of the following day. Schneeweiss initially denied his guilt:

Well, all I can say is I can’t believe I am here to be tried for some-
thing like that. I didn’t kill any civilians. . . . Everything seems to
be all jumbled up to me, I can’t figure it out for myself. These two
men that were with me can vouch for the fact that I didn’t shoot
those civilians.®

Schneeweiss claimed that he had been on an innocent excursion
with some enlisted men of his platoon who had wanted to test-fire
their small arms. He had seen dead civilians, but only after having
been told about them by unidentified informants. Schneeweiss con-
ceded that, as a German civilian had bicycled past, he had “made
a crack to the fellows that I would get him on the second bounce”
but observed that, had he been intent on killing civilians, he would
have shot the man immediately.” Lieutenant William Kellner of Head-
quarters Company, 49th Armored Infantry Battalion, had been one of
“the fellows,” and he told MacAdams a somewhat different story. He
had been speaking to Schneeweiss about what to do with civilians in
order to free up housing for the occupying forces. Schneeweiss had
allegedly observed, “Well, in the 36th [Tank Battalion] we either shoot
them or kick them out,” to which he had added, “I just got two.” The
cyclist had then pedaled by, prompting Schneeweiss to ask Kellner
if he had seen the man. In response to Kellner’s answer that he had,
Schneeweiss had replied, “Well, he’s not going to come back.”® Tech.
5 Nathan Schumer remembered Schneeweiss asking how civilians
were treated, to which Schumer had replied that they followed orders
and moved civilians if that was necessary. He recalled Schneeweiss
responding with “we don’t want any part of them, we either shoot
them or drive them in front of us.”® Sergeant Donald J. Welch of the
49th Armored Infantry Battalion offered a more expansive narrative:

It was on the 27th of March, we were looking for billets, and we
were down at this one house, and there was [sic] two dead civil-
ians down in the basement, and then we waited for our platoon
sergeant . . . and while we were standing there, this officer and
three enlisted men walked by us . . . and this officer said “see
that fellow coming down the road on the bicycle? Well, we're
going to shoot him.” So I said to the other sergeant that was
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with me, “he won’t shoot him,” and the officer said, “the hell I
won’t. . ..” But he didn’t shoot him and let him go on past him.
And then somebody from the rear hollered up that he wanted
one of the KP’s with him, so he said “get the hell back there,”
and he [Nichols?] said, “no, I want to go with you.” So he told
him to get the hell back, and this guy turned around and went
back. Then he walked on up the road and, in the meantime, me
and the two sergeants went back in the house and I said, “let’s
turn around and see if he is really going to shoot him.” So we
went out . . . and we saw him stop, and there were two civilians
there close to an orchard, and he shot three times. They dropped
over dead and he went over to them with a submachine gun and
shot them five or six times.

MacAdams questioned Welch about the killing of the two women.
The sergeant replied that he hadn’t witnessed those murders but that
Schneeweiss had mentioned that he had “killed five of them” that
morning.!® The other two sergeants, Francis Stemock and John Dau-
phinis, testified similarly to Welch.!

Schneeweiss had assured MacAdams that the “two” men who had
been with him on the morning of the 27th would vouch for his inno-
cence; when questioned by MacAdams the following day, Private Glen
Joachims did precisely that. Schneeweiss had not fired a shot while in
his presence, he claimed, and the only dead civilians he had seen had
been in the basement of the house. When asked directly by MacAdams
whether he himself had shot civilians, Joachims flatly denied it. He
had fired his submachine gun, but only to test it.1?

But Private William Peppler testified with greater candor, although
reluctantly and with considerable circumlocution. He had seen
dead civilians in a field where he had been firing, had been told by
Schneeweiss that they were going to “shoot Krauts,” and had also
seen Schneeweiss firing an M-1 rifle, but, when asked by MacAdams
whether he had seen anyone shoot the civilians, he initially declined
to answer. But when asked whether he had shot civilians, Peppler sur-
prisingly replied that he had, although he quickly withdrew his an-
swer when reminded of article 24. Candor reasserted itself at the close
of the interrogation.

MACADAMS: Do youhave anything else to say before we close
this part of the investigation?
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PEPPLER: I think not. I had no reason for killing any civilians

as they didn’t have rifles.
MACADAMS: Ithough you said a minute ago that you did kill
some?

PEPPLER: Well, that was under orders.'

Private Nichols was even more forthcoming, although with a greater
effort to claim extenuating circumstances. He had seen civilians killed
and, although reminded of his right not to incriminate himself, admit-
ted that he had participated. But he claimed, without elaboration, that
the two men murdered in the basement had been “Heinie soldiers in
civilian clothes,” of whom Schneeweiss had said, “Take the bastards
downstairs and shoot them.” The women, in Nichols’s mind, had be-
come looters who had been shot while trying to escape. In any event,
he claimed, the commander of the 36th Tank Battalion, Major John van
Houten, had said that the outfit’s “first job is to kill civilians.”!*

On March 30, MacAdams confronted Schneeweiss with the over-
whelming evidence against him. After having heard a synopsis of the
testimony, Schneeweiss seemed close to incoherence, responding with
a feeble “I can’t figure it out” and “I don’t know what to do, Colonel,”
then “I don’t know what to say. I have no more witnesses. It is a good
way to fight for your country.” Finally, in a quasi-confession combined
with an effort to protect Joachims, Nichols, and Peppler, Schneeweiss
declared:

I don’t know what has come over me. I've been in a fog ever since
it happened. It wasn't their fault, they would listen to any officer.
They shouldn’t suffer for anything I did. They were just obeying
orders, that’s all. They are as foolish as I am, I guess.”®

But what of the German victims who, in the testimony gathered
from the GIs, had been faceless ciphers for whom scant sympathy
had been shown? The bodies had been identified and buried by the
temporary mayor of Voerde, Johann Hellmich, and Ernst Eichelkamp.
MacAdams questioned the two men, along with some unidentified
residents of the town, on April 1. Some of the dead had been person-
ally known to Hellmich, while the names of others were provided by
relatives. The two men who were shot in the basement of the house
visited by Schneeweiss, Nichols, and Joachims were the householder,
Heinrich Ufermann, and his son-in-law, Heinrich Neppeney, while



Germans as Victims 141

the two women were Therese Hinnemann and her sister, Frieda Pay-
enberg. Hinnemann had resided in the house behind which she had
been killed, and she had been cleaning the dwelling with Payenberg’s
help. Heinrich Payenberg Sr. and Heinrich Payenberg Jr., presumably
related to Frieda, although MacAdams did not probe the matter, were
the men shot in the open field. A Dietrich or Fritz Lorberg (Eichelkamp
was uncertain) was one of possibly two other civilians murdered on
March 27 under circumstances that were not investigated. The Ger-
mans were not asked whether they had witnessed any of the killings,
although Eichelkamp volunteered that “We didn’t see anything so we
don’t have anything [more] to say.”'®

The case against the Borkum defendants had been based on the the-
ory that they had consciously and willfully engaged in a criminal con-
spiracy to ill treat American prisoners of war and that that conspiracy
had led directly to the prisoners’ deaths. The U.S. Army approached the
Voerde killings very differently. The four suspects were held in custody
in the Ninth Army stockade while the war ground on to its conclusion,
on May 7-8, 1945. Later that month, the men were subjected to psychi-
atric examinations intended to determine whether they had been sane
and capable of distinguishing right from wrong at the time of the mur-
ders. This was standard procedure in court-martial proceedings stem-
ming from serious offenses under the Articles of War, although it was
nowhere in evidence in the Army’s preparation of war-crimes cases
against German defendants. Some of the witnesses whom MacAdams
had questioned had characterized Schneeweiss’s demeanor on the day
of the murders as odd and had suggested that the lieutenant had been
“battle happy,” in spite of the fact that he had not been involved in sig-
nificant combat. There seems to have been an implicit reluctance to ac-
cept that “normal” American soldiers were capable of the murders of
unarmed persons who posed no threat to them, although no questions
had been raised as to the sanity of the Germans accused of complicity
in the Borkum killings. A three-member board of Army psychiatrists
found Schneeweiss, Peppler, Nichols, and Joachims “free from men-
tal defect, disease or derangement” that would have prevented them
from distinguishing right from wrong and adhering to the right and
refraining from the wrong at the time of the murders."”

The movements of the Eighth Armored Division in the immediate
postwar period for occupation duty in the Harz Mountains area of
central Germany and then in Czechoslovakia delayed the opening of
the courts-martial until July.!® Schneeweiss was to be tried separately
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from Joachims, Nichols, and Peppler, another significant differ-
ence with the Borkum trial. There would be no conflicting defenses
between officer and enlisted men in their trials, nor was there a hint
of alleged conspiracy in the cases brought against them, although it
would not have taken much imagination to have constructed such a
theory including others besides the four men actually tried. The bat-
talion commander had allegedly said something that had seemed to
encourage the killings, and there had been no apparent effort from
other GIs to discourage Schneeweiss’s openly proclaimed murderous
ambitions, and at least one of them had passively watched as he had
shot the two male civilians in the open field. Major Bryan’s concep-
tion of conspiracy as applied to the Borkum defendants would have
embraced a good many more men than Lieutenant Schneeweiss and
the three privates.

Schneeweiss appeared before a general court-martial convened on
July 21 in Rokycany, Czechoslovakia, charged with violation of the
92nd Article of War, which dealt with the crimes of murder and rape,
in the killings of the two Heinrich Payenbergs, Frieda Payenberg, and
Therese Hinnemann, but strangely, not with the basement murders of
Neppeney and Ufermann. The 92nd Article mandated the death pen-
alty or life imprisonment for those found guilty. Technically, therefore,
Schneeweiss was charged not with a war crime under international
law but with an offense under the U.S. Army’s own internal code.
Early in the trial, however, “judicial notice” was taken of Article 19 of
the Army’s Rules of Land Warfare, which echoed the Hague (IV) Con-
vention’s protections of civilian populations.®

Serving as judges and jury were nine officers, most holding the rank
of lieutenant colonel, with Brigadier General and West Pointer Charles F.
Colson as law member (and, as the senior officer, presumably presi-
dent). A single defendant, however, required much smaller prosecu-
tion and defense teams than would 15. Responsible for prosecuting
Schneeweiss were trial judge advocates Captain Roger Joseph and
Captain John Putnam, while defending him were Captain Albert Joven
and Captain William Behrens.?” More striking was the difference in
tone between the two trials. At Rokycany, there was none of the pathos
and drama or expressions of moral outrage on the part of the pros-
ecution that had been so much in evidence in Ludwigsburg. The Bor-
kum trial had been in part a morality play enacted before an audience,
whose purpose was the exposure and punishment by the forces of
good of a thin slice of the Nazi evil. A substantial photographic record
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of the Borkum atrocity and trial was created by the U.S. Army that
keeps alive the tragedy and drama of the events. We are able, many
decades later, to recoil in horror at photographs of the decomposed
corpses of the victims, view the route of the “death march” as it was
little more than a year after the atrocity, and look upon the faces of
the defendants, including those who were hanged seconds before they
dropped into eternity. The courts-martial in Rokycany, by contrast,
were closed, prosaic, and tightly controlled exercises by the U.S. Army
in the maintenance of internal discipline that brought to trial only those
men accused of personally violating the 92nd Article of War. There are
no photographs of the victims, of the locations of the murders, or of
the courts-martial themselves. The only visual evidence of the Voerde
atrocity is a crude hand-drawn map of the tiny area in which the mur-
ders had taken place, introduced by the prosecution in Schneeweiss’s
court-martial as “Exhibit A.”

The trial of Robert Schneeweiss began with the testimony of the
first prosecution witness, First Lieutenant Richard Redmon of the
49th Armored Infantry Battalion. Redmon described having viewed
the bodies of six German civilians on the morning of March 27. He
had descended into the cellar of the Ufermann house in the company
of Captain Pfister, the battalion dental officer, and Captain Gaulet, its
medical officer, and had discovered the bodies of two male civilians
lying side by side on the concrete floor, one face up and the other face
down. Considerable blood was in evidence, along with several spent
A45-caliber shell casings. When asked whether the bodies had still been
warm, the witness replied that he had not touched them, but he was
prevented from relating what Captain Gaulet had told him, that being
hearsay evidence, which was excluded from courts-martial, although
freely admissible in the war-crimes trials of enemy personnel. Simi-
larly, Redmon’s testimony that the positions of the bodies of the two
men in the field and the two women in the yard of the Hinnemann
house suggested that they had been running at the time of their hav-
ing been shot was stricken as “opinion.” The defense limited itself to
inquiring whether Redmon knew the identities of the bodies he had
viewed, which he denied.”!

The prosecution next called Major Morris Labess who, on March 27,
had been the surgeon of the Eighth Armored Division’s Combat Com-
mand B. He had been approached that morning by Lieutenant Georgi,
who had invited him to come along and “see something.” Labess may
have examined the bodies of all of the murdered civilians, but he was



144 Americans, Germans, and War Crimes Justice

questioned only about the four of whose killings Schneeweiss was
accused. Of the two “females,” one had been young and the other,
middle aged. The two were lying close together. The older woman
had been shot through the head, with brain matter protruding from
the exit wound at the back of the skull. Her companion had been shot
through the breast, and no exit wound had been visible. Labess esti-
mated that they had not been dead for more than an hour to an hour
and a half, as the bodies had still been warm. Uncongealed blood had
dripped from their wounds. The two men whose bodies were found
in the field had been also middle aged. The face of one of them had
been partially shot away. They, too, had been killed recently. Labess
was confident that all four had died by small-arms fire, rather than by
shrapnel from exploding artillery shells.??

Having established the deaths and the means thereof of the four
German civilians, the prosecution turned to establishing the respon-
sibility of Schneeweiss for their murders. Private Francis Nichols, one
of the alleged participants and soon to face his own court-martial, ap-
peared as a prosecution witness, assured of his right not to be forced
to incriminate himself. The prosecution’s original intent was to allow
the witness to offer, in his own words, a narrative of his experiences
that morning. The defense, however, objected that to allow Nich-
ols to speak freely and at length might create “a good chance that
the witness will bring into evidence certain facts that should not be
brought out at this trial.” What these “facts” might have been was
not explained, although the objection probably referred to the dan-
ger of self-incrimination. In any event, the objection was sustained,
and Nichols began carefully controlled testimony under prosecution
questioning.?

Nichols testified that he had been a member of Schneeweiss’s pla-
toon and on KP duty with Company B’s field kitchen when the com-
pany had entered Voerde on the morning of March 27. The kitchen
had been placed between two houses, one of which he, Schneeweiss,
and several other unnamed GIs had entered with the apparent inten-
tion of requisitioning it for use by U.S. troops. Present also were two
civilians, one of whom was described by Nichols as wearing “regular
civilian clothes” and the other a “civilian shirt” and what “looked like
a pair of German army shoes and sort of black pants with a stripe
on the side.” When asked what had happened to the two civilians,
Nichols declined to answer, as he did when asked about the cause of
death of the two “females” whose bodies he admitted having seen
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that morning. Both refusals were accepted by the prosecution without
comment.?

Precisely how members of Schneeweiss’s platoon had been in-
structed to behave toward German civilians was of obvious impor-
tance to the prosecution case and to Schneeweiss’s defense. In his
statement to MacAdams four months earlier, Nichols had asserted
that the 36th Tank Battalion’s commander, Major John van Houten,
had declared that the battalion’s “first job is to kill civilians” as the
unit was about to cross the Rhine. The defense evidently saw in this
potential mitigation of Schneeweiss’s responsibility for his conduct.
Nichols was given a copy of the earlier statement and invited to read
it. Having done so, he observed that “there was an error.” Asked to ex-
plain, he replied, “Where it says about our job was to kill civilians [sic],
that was wrong, he said to kill Germans. He said our first job was to
kill the enemy, that was the Germans, and his job was to see that we all
got through all right and could get back to the states again.” But when
asked what he understood van Houten to have meant by “Germans,”
whether “soldiers, women, men,” Nichols answered, “He talked about
both,” immediately qualifying that statement with “I don’t remember
exactly what he said.” On redirect, the prosecution succeeded in ob-
scuring the issue even further by eliciting from Nichols that he thought
van Houten had been encouraging the killing of “mostly” German sol-
diers and that, in any case, he was uncertain that Schneeweiss had
been present to hear the major’s ambiguous pep talk. Ironically, it had
been van Houten who, as a matter of administrative form, had brought
the charges against the defendant.

Nichols’ testimony was followed by that of Private Peppler, whose
questioning by the prosecution was also prefaced by a reminder of
the protections against self-incrimination contained in the 24th Ar-
ticle of War. Peppler immediately attempted to avail himself of it by
refusing to reveal what Schneeweiss had said to him on March 27 or
even whether he had been in his company. Directed by the court to
answer, he replied that he had been approached by Schneeweiss at
around 7 A.M. and told “to go down the road and get a few Krauts.”
When asked what he had understood the lieutenant to have meant,
Peppler answered, “I understood him to mean to kill the Krauts,” an
interpretation that had been based, he added, on his awareness that
two civilians had already been shot in the basement of their home.
How he had acquired this prior knowledge was a matter not pur-
sued, although the fact that he had “heard” of their killing resulted in
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the testimony being stricken as hearsay, again, a category of evidence
readily admissible in U.S. Army proceedings against Germans, such
as the Borkum trial.?

I went down the road, he said they were in the first house.
I looked in the first house, but there was no one there. I went to
the second house and there were two women in there. It looked
like they were looting. I could see through the window. I fired
a few rounds around the window panes and they went to the
back of the house. I got scared and came back to the company.
I told him I can’t do it [sic]. He told me to go out anyway, male
or female, kill them.?”

Peppler sought to continue his narrative but was again reminded
of his right not to incriminate himself and stopped. Under continued
questioning by the prosecution, he described the location of the bod-
ies of the two women, still alive although wounded in the legs before
Schneeweiss killed them with his .45, but not his own role in wound-
ing them, and Schneeweiss’s shooting of the two male civilians in the
field.?®

In its cross-examination of Peppler, the defense attempted to elicit
testimony suggesting that Schneeweiss’s actions had been the conse-
quence of temporary insanity. Peppler seemed willing to help, but the
18-year-old, when asked to describe Schneeweiss’s demeanor, could
only answer vaguely that “he seemed a little unusual” or “peculiar,”
testimony the insubstantial nature of which the prosecution empha-
sized in its redirect. Peppler’s observation that Schneeweiss had not
slept for 24 hours prior to the killings did little to resuscitate the case
for diminished responsibility. Sleep deprivation is one of the more
common afflictions of men at war. The defense touched on Major van
Houten’s “pep talk” prior to the Rhine crossing but made no effort to
exploit Peppler’s recollection that “He said that the Germans will be
eliminated and it was his job to get us over and it was his duty to get
us back.”%

Before Peppler left the witness stand, one of the judges succeeded
in eliciting from him testimony that reflected a bit of the horror of that
bloody morning in Voerde.

COURT: You testified a while ago that you and Lieutenant
Schneeweiss saw these two women and you further said you
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thought they were wounded at that time. Were they standing,
sitting, walking, lying, running, what were they doing?

PEPPLER: They were lying.

COURT: You further testified that they were not dead, but in-
jured. How do you know if they were lying down?

PEPPLER: They were jumping around [sic] and making noise.

COURT: After the Lieutenant fired, did you see them jump, did
you see the missiles hit them?

PEPPLER: Isaw the holes and the blood.*

Sergeants Welch and Dauphinis recounted what they had witnessed
on the morning of March 27 (and told MacAdams), Dauphinis add-
ing that, as Schneeweiss had fired his M-1 at the two civilians in the
field, he had heard a GI shout, “You got him!”3! Colonel MacAdams
described his interrogations of Schneeweiss, noting in response to
questions by the defense that the defendant had seemed rational and
emotionally stable.??

Van Houten did not testify on the critical issue of what he might
have told Schneeweiss, for he was not present, nor was his absence
explained. Instead, his then-executive officer, Major Frank E. Moore,
appeared as a witness for the prosecution. Moore remembered that
Schneeweiss had asked van Houten “what his policy was towards
the Germans.” The battalion commander had replied that “our mis-
sion was to destroy the Germans,” although Moore assumed that both
Schneeweiss and van Houten had understood “Germans” to mean the
German army.*®> But would so seemingly self-evident a point have re-
quired elucidation or even mentioning? No one asked the question.
Major Malcolm J. Dugas of the 49th Armored Infantry Battalion, to
which Schneeweiss’s company had been attached in Voerde, testified
that the battalion’s policy toward German civilians had been to treat
them “justly, firmly and fairly.”3*

The court adjourned at midafternoon at the request of the pros-
ecution to permit the appearance of the Eighth Armored Division’s
psychiatrist, a crucial witness in light of the defense’s introduction of
Schneeweiss’s alleged mental derangement. The trial resumed on the
morning of July 23 with Major Nathan N. Root, a psychiatrist with pre-
war experience in New York’s famed Bellevue psychiatric hospital, on
the witness stand. Root had been a member of a three-man board that
had included two other Ninth Army divisional psychiatrists. It had ex-
amined Schneeweiss on May 26, questioning him on his background,
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his family life, “and his mental processes at the time of the alleged
offenses.” This was standard procedure, Root pointed out, in cases
involving serious infractions of the Articles of War. Schneeweiss had
been found to have been able to distinguish right from wrong and
of adhering to the right and refraining from the wrong; he was also
found capable of cooperating in his own defense.* His defense coun-
sel might have legitimately questioned whether an obviously rather
superficial examination had much probative value but limited itself to
noting that the psychiatrists had interviewed Schneeweiss two months
subsequent to the murders.*

Major Root’s testimony marked the conclusion of the prosecution
phase of the trial. The defense introduced several witnesses who
testified as to their impressions of the defendant’s mental state at
the time of the murders. In the absence of a plausible claim of su-
perior orders, demonstrating some degree of mental incapacity was
Schneeweiss’s only conceivable defense in a case in which the mur-
ders in question were incontrovertible and that multiple witnesses
had seen the defendant commit. These witnesses, while testifying
that Schneeweiss had seemed nervous, unstable, or abnormal, also
emphasized that their impressions were based on very brief con-
tact.”” One explained that his conclusion that Schneeweiss “was a
little off” was based on the crimes themselves—that only an un-
stable personality would have been capable of committing them,
although a factor contributing to that instability might have been
sleep deprivation.® This was pretty thin stuff and unlikely to neu-
tralize the report of the psychiatric board, superficial as its examina-
tion might have been.

The defense had nothing to lose by calling upon Schneeweiss to
speak for himself. His defense counsel led him through a lengthy bio-
graphical disquisition that was patiently tolerated by the court and
by the prosecution. He had been one of five children—the next to
youngest—of a working-class Milwaukee family. His father had been
a heavy drinker, he testified, often spending his paycheck on booze,
leading to “pretty stiff arguments” between his parents and the ne-
cessity of his mother’s taking a job, leaving the children to fend for
themselves. Schneeweiss recalled nightmares about “large animals
and falling off buildings” and frequently wet his bed. He had been an
indifferent student and, at the age of 15, had spent “a week or two”
in a detention home for truancy, following which he had completed
his formal education in a vocational school. Childhood surgery for
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osteomyelitis, he testified, had made him reluctant to engage in fights,
resulting in mockery from other boys.

If Schneeweiss had found employment following technical school
in the Depression-wracked U.S. economy, it did not enter into his tes-
timony. He had enlisted in the Wisconsin National Guard in February
1939 and had become a soldier in the U.S. Army following the feder-
alization of his Guard unit the following year. The 32nd Infantry Divi-
sion, made up of the federalized Wisconsin and Michigan National
Guard, trained at Camp Beauregard, Louisiana, before shipping out
for the Pacific in the fall of 1942. Schneeweiss had not accompanied the
division, however, because of a hip injury sustained in a motorcycle
accident. Following his recovery, he applied for admission to Officer
Candidate School, from which he graduated as a second lieutenant
in April 1943. But he was shuffled from one training assignment to
another, not reaching the European Theater until early 1945, where he
was posted for about a week to the Second Armored Division before
being transferred to the Eighth shortly before it crossed the Rhine.

Schneeweiss’s marriage had been less peaceful than most of his army
career. From the start, he testified, it had been tumultuous, with di-
vorce threatened frequently by both parties. Nevertheless, he revealed,
his wife was currently pregnant and due to deliver within a week or
two. His two brothers had both been discharged from the service, one
from the army because of an unspecified “nervous condition” that re-
sulted, his mother had informed him, in spasms and foaming at the
mouth, the other from the Marine Corps due to “combat fatigue.”

Schneeweiss’s testimony, carefully guided by defense counsel,
painted a self-portrait of an insecure young man whose problems were
the result of a chaotic early life. Against that background, his conduct
upon entering a combat zone was understandable and, he and his de-
fense counsel no doubt hoped, excusable, particularly in the light of
the battalion commander’s alleged directive prior to the crossing of
the Rhine from the Netherlands. Schneeweiss testified that van Houten
had said that “everything on the other side of the Rhine was consid-
ered a Kraut, a German,” and that “our mission was to kill Krauts.”
When cross-examined by the prosecution on his interpretation of van
Houten’s instructions, Schneeweiss responded, “I don’t know, to me
a German is a German, that’s the way I felt about it all the time. If
the Germans were going to fight, there was no sense of [sic] us sitting
back and being as good-hearted as we had always been . . . and if they
were going out for total war, we could do the same.” When asked if he



150 Americans, Germans, and War Crimes Justice

had considered unarmed civilians a personal threat, Schneeweiss an-
swered, “Well, I was afraid of them all. I didn’t trust any of them.”%

Schneeweiss’s testimony was followed by the reappearance of
Major Root, but this time as a defense witness. A lengthy questioning
by defense counsel that clearly tried the patience of the divisional psy-
chiatrist probed the likely response of a “hypothetical” subject whose
life mirrored that described by Schneeweiss to the circumstances that
the defendant encountered when his outfit had crossed the Rhine into
Germany. But the effort of the defense to elicit from Root an unam-
biguous concession that such a man might have lapsed into temporary
insanity was unsuccessful, although Root admitted that the “hypo-
thetical” subject “was emotionally unstable to a certain degree.”* In
its cross-examination, the prosecution contented itself with leading
Root through a restatement of the psychiatric board’s conclusion that
Schneeweiss had been able to distinguish right from wrong and to ad-
here to the former while abstaining from the latter.*!

The trial ended with closing arguments from defense and prosecu-
tion, which, unfortunately, were not recorded in the transcript. The
court was closed for an unspecified period, and, upon reconvening,
the president announced that Schneeweiss had been found guilty of
all four charges, but with an important reservation. The defendant was
guilty of killing four German civilians but without malice aforethought
and premeditation. It was clearly a compromise verdict, probably in-
dicating a degree of acceptance of the argument that Schneeweiss’s
mental faculties had been diminished at the time. It was a crucial dis-
tinction in that, in effect, it found the defendant not guilty of an offense
under the 92nd Article of War, which would have mandated a death
penalty or, at least, life imprisonment. Instead, he was declared guilty
of violating Article 93, a catch-all provision that covered numerous of-
fenses ranging from manslaughter to sodomy and for which a court-
martial could impose any penalty it chose. The court that had tried
Lieutenant Schneeweiss chose to dismiss him from the service with
forfeiture of all pay and allowances and to sentence him to prison at
hard labor for 25 years.*?

Privates Nichols, Joachims, and Peppler were tried jointly three days
later accused, as Schneeweiss had been, of violating the 92nd Article
of War in the killings of the six German civilians. Peppler was charged
with the killings of the two women and the Payenberg males, while
Joachims and Nichols were accused of the murders of Ufermann, Nep-
peney, and the two women. The inclusion of Joachims in the killing of
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Therese Hinnemann and Frieda Payenberg is odd, in that no recorded
pretrial testimony had implicated him in their deaths, and the error
was later recognized.** Many of the same witnesses who had testified
in the Schneeweiss court-martial appeared on the witness stand in the
trial of the three privates.

One of them was Major Root, who had participated in a psychiatric
examination of the defendants, which had found all three capable of
telling right from wrong and adhering to the former. All three seemed
to have been normal American teenagers of the period, although one
had revealed a childhood fear of large dogs, while another complained
of shyness. All three reported having girlfriends. One admitted to still
being a virgin, while another confessed to having contracted gonor-
rhea at age 16. Only one of the defendants had graduated from high
school, while the remaining two had eight and nine and a half years of
formal education. In the course of his psychiatric examination, one of
the young men had apparently revealed another incident, which, unac-
countably, had not been included among the charges brought against
either him or Lieutenant Schneeweiss. Private Peppler reported that
“later,” possibly after the killings of the two women and the Heinrich
Payenbergs, he had been ordered by Schneeweiss to “clean out an-
other house” containing German civilians. Proceeding to the dwelling,
he found six women, four children, and one adult male. Protesting
to Schneeweiss that he could not “take action” against these civilians,
Peppler was ordered to “call the man out of the house.” He “feels sick,”
he informed the board, whenever he thought of the incident, suggest-
ing that the male civilian may also have been murdered. Schneeweiss
had seemed generally antagonistic toward civilians, had thrown
stones at children to keep them from his tank, and had once fired into
the ground to frighten away Dutch children. Nichols informed the ex-
amining board that no one had seemed to know what to do with Vo-
erde’s civilian population and that Schneeweiss had opined that they
should all be killed. Nichols expressed the belief that killing civilians
was wrong but also that, if he were to be given orders in future to kill
civilians under similar circumstances, he would obey them.*

The leading prosecution witness was the recently convicted Schnee-
weis, who, however, seemed confused and often offered vague an-
swers to the questions put to him. He had difficulty remembering
the names of the three defendants and was unable to identify the
town where the killings had taken place. He could not recall which
of the privates he had ordered to kill Ufermann and Nippeney in the
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basement of their house, nor could he remember what words he had
used in issuing the order. His memory failed him when he was asked
who had accompanied him in the killings of the two Heinrich Payen-
bergs, although he testified that there had been “a large group of men
around.” When asked what order he had given that resulted in their
deaths, he replied, perhaps sarcastically, “Fire!”% Schneeweiss may
have been more valuable to the defense. In its cross-examination, it
elicited from Schneeweiss the information that Peppler had resisted
when he had ordered the three men to accompany him for the ob-
vious purpose of killing civilians and that, in response, “I made it
clear in the platoon that whenever I gave an order it would be car-
ried out.”*® That testimony provided support for a defense motion to
dismiss the case, on the grounds that the defendants had reluctantly
participated in the killings in obedience to superior orders. While the
defense conceded that “a man must exercise judgment and be rea-
sonable,” it argued that there were limits to a subordinate’s liability
when an order to which he had expressed reservations was repeated.
The prosecution responded with the observation that an “illegal order
does not have to be obeyed” and maintaining that the fact that some
of the defendants had protested the orders demonstrated that they
thought them unreasonable and unjustified. The motion to dismiss
was denied.¥

The primary defense witnesses were the defendants themselves,
who had expressed a desire, presumably on the advice of defense
counsel, to testify on their own behalf. Private Joachims testified that
he had arrived in Scotland from the United States on February 15,
1945, having thereafter been shuttled to England, shipped across the
English Channel to France, then to Belgium, and finally to Holland,
where he joined the Eighth Armored Division at Venlo. He could have
been with the Eighth only a few days before his unit had moved into
Voerde on February 27. Joachims described having had “chow” at the
field kitchen that morning, then joining another man in the cleaning
of the guns of their Sherman tank. He was interrupted by Lieutenant
Schneeweiss, who ordered him to get his “grease gun” (M-3 subma-
chine gun) and accompany him to a nearby house. Joachims testified
that he objected on the grounds that he had not yet finished the main-
tenance of the guns but that Schneeweiss “told me to get it and come
anyway.” Once at the house, where he found an undetermined number
of GIs, he was ordered by Schneeweiss to take two German civilians
into the basement and to shoot them. Asked by defense counsel what
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he had thought of the order, he replied, “I didn’t think it was right.
I didn’t want to do it.” Whether or not he had expressed that opin-
ion to Schneeweiss at the time is not clear, but it was obviously use-
ful for counsel to assume it. “What did he say?” Joachims was asked.
“Take them down and shoot them anyway,” the defendant replied.
The Americans then left the house and were standing outside when,
according to Joachims, Schneeweiss commented that he had seen some
women in a neighboring residence. “He wanted some guys to go with
him.” Joachims testified that he told the lieutenant that “I didn’t want
to” and, while Schneeweiss was engaged in conversation, “took off
and went back to the tanks,” where he claimed to have remained for
the remainder of the day.*

Joachims'’s testimony was a mixed bag, in that it both indicated that
he had recognized that the order to shoot Ufermann and Nippeney
in the basement had been improper but also that he had carried it out
nevertheless, while having refused to accompany Schneeweiss in a
hunt for the women. In its cross-examination, the prosecution homed
in on the crucial issue of a subordinate’s willingness to carry out pa-
tently illegal orders.

PROSECUTION: When Lieutenant Schneeweiss gave you the
order, did you think it was a proper order?

JOACHIMS: It wasn’t a proper order, but he is a superior
officer.

PROSECUTION: Did you think he had the authority to order
you to kill a civilian?

JOACHIMS: Thave always been taught to follow an order.

PROSECUTION: Have you been taught to follow an order no
matter how illogical or outrageous that order might be?

JOACHIMS: What do you mean by that, sir?

PROSECUTION: Have you been taught to follow any order an
officer might give you, no matter how outrageous it might be?
For example, if he you ordered you to commit suicide, would
you feel yourself obligated to carry out that order?

JOACHIMS: I had the Articles of War read to me and I believe
there is an Article of War on that, sir.

That was an ambiguous answer. It is not clear whether Joachims was
conceding fault or offering a defense. He likely had in mind Article 64,
defining the offense of “assaulting or willfully disobeying superior
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officers,” which carried with it the possibility of the death penalty. The
punishable offense, however, was disobedience to a lawful order, which
Schneeweiss’s clearly was not. The dialogue continued.

PROSECUTION: If you thought an officer were intoxicated or
insane, would you feel obligated to obey his orders?

JOACHIMS: No, sir.

PROSECUTION: If you thought an officer were in his right
mind and completely sober, would you feel obligated to obey
every order he gave you even if that were an order that was
manifestly outrageous, if it outraged your sense of righteous-
ness and justice and fairness?

JOACHIMS: No, sir.

PROSECUTION: Did you hesitate on this occasion when Lieu-
tenant Schneeweiss gave you the order?

JOACHIMS: Idid.

PROSECUTION: Do you consider yourself a reasonable man of
normal understanding?

JOACHIMS: Yes, sir.

PROSECUTION: What is your education please?

JOACHIMS: I went through grammar school and high school,
twelve years.*

It had been a sober and decorous exchange, far removed from the
open hostility and sarcasm that often characterized prosecution (and
sometimes defense) examinations of defendants in the Borkum trial.
The testimony of Private Peppler was somewhat earthier, although his
treatment was no less gentle. Under questioning by defense counsel,
Peppler described his initial involvement in the events that had re-
sulted in his arrest and court-martial. He had gone to the kitchen truck
for “chow” and had encountered Schneeweiss, who indicated a desire
to speak with him after he had eaten.

I went over to him and he was talking with Corporal Jones and he
said there is [sic] a couple of women at the first house down the
road and he said go get them. Ilooked at him and thought he was
kidding at first, then he said go and get them so I went down the
road by myself. I went to the first house where he said they were
supposed to be and they weren't in the first house. . . . I went to
the next house and there was [sic] two women in the front room
going through drawers or something.
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Peppler had then “fired around the window panes of the house
to scare them,” after which he returned to Schneeweiss to report,
“I couldn’t do it. They were women.” Schneeweiss had replied, he tes-
tified, “Women or male, Krauts alike [sic], shoot them.”?" Defense coun-
sel did not question Peppler on his role in the killing of the women or,
later, in the deaths of the two Heinrich Payenbergs in the field. These
would be explored by the prosecution in its cross-examination.

Upon returning with Nichols to the house where he had found the
women, Peppler testified, he had found them “in the driveway” about
50 feet from the road. He admitted to having fired at them but “hit
them in the legs and knocked them down.”

Schneeweiss, who had been following Peppler and Nichols, walked
to within 10 feet of the women and fired “about a clip and a half” from
his pistol into them. Peppler admitted having subsequently accompa-
nied Schneeweiss “up the road,” where the two Heinrich Payenbergs
had been killed. After Schneeweiss fired at them with an M-1 rifle,
Peppler testified, the lieutenant ordered him “to go out and finish them
off” but claimed only to have “fired a few shots in the general direc-
tion” without, he believed, hitting them. Seemingly assuming the role
of the defense, the prosecution asked the defendant if he had hesitated
to obey the order to shoot the two women. Peppler replied that he had.
When asked why, he responded plaintively “I just didn’t think it was
right.” Then, volunteering the reason why he had complied, “I didn’t
know no [sic] better.” The prosecution’s final question to Peppler elic-
ited an answer that poignantly expressed the stresses and moral inver-
sions to which men (and boys) at war are exposed.

PROSECUTION: Do you consider yourself a reasonable man of
ordinary understanding?
PEPPLER: When I was back in civilian life, yes.’!

Private Nichols’s testimony in his own defense further explored the
central issue of a private’s understanding of the degree of his obliga-
tion to obey orders.

DEFENSE: Were you ever told you had no right to question an
order of an officer?

NICHOLS: Not until we carried out the order, sir.

DEFENSE: What were your instructions on that point?

NICHOLS: When it came to an officer we were supposed to
carry out the order and ask questions afterwards.
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Nichols explained how, on the morning of March 27, he had been or-
dered to “take those two Germans who were in the house down in the
basement and kill them.” The defendant’s initial reaction, he testified,
was to do nothing. “When he told me I stood there, I didn’t know what
to say or do and then he told me again.” The fatal consequences of the
repetition were left undescribed by Nichols, but not so Schneeweiss’s
order to the defendant and Peppler to “get” the two women follow-
ing Peppler’s initial refusal to shoot them, although with an obvious
effort at self-justification. When the two young soldiers reached the
house, Nichols testified, “it looked like they were looting to me, going
through everything in the front room, drawers and everything . . . they
seen [sic] us coming and took off on a dead run.” Peppler had then
opened fire.” It was left to the prosecution to elicit from Nichols a de-
scription of his own contribution to the killing of the women. He had
tired as they had run but had only wounded them. It was Schneeweiss
who fired the fatal shots. Nichols, too, claimed to have “hesitated” be-
fore carrying out Schneeweiss’s orders, but, when asked whether he
believed Schneeweiss had had the authority to order him to kill un-
armed civilians, he answered with a mildly equivocal “I would say
so, yes.”>

Prosecution and defense made statements in summation, which, as
in Schneeweiss’s trial, were not recorded. The court closed for an un-
specified period of time and, upon reopening, announced that the three
defendants had been found innocent of the charge and specifications.>*

Both the Borkum trial and the courts-martial of Schneeweiss,
Joachims, Nichols, and Peppler were precipitated by indisputable vio-
lations of the laws of war. In Borkum, seven prisoners of war in the cus-
tody of the German armed forces were subjected to public abuse, both
verbal and physical, then shot to death. In Voerde, six (and probably
two more) German civilians engaged in activity in no way threatening
to U.S. Army forces occupying the town were arbitrarily murdered by
American soldiers. Was one crime more heinous than the other? Com-
parisons are difficult to make and not likely to produce useful conclu-
sions, although many might agree that the wanton killing of peaceful
noncombatants is particularly repugnant, if no more a violation of in-
ternational law than the murders of POWs. What is beyond serious
dispute, however, is that the U.S. Army addressed the two incidents in
radically different ways.

The United States regarded the trials of Germans accused of war
crimes as the culmination of its crusade against the Nazi evil, the depths
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of which we still struggle to comprehend. That moralistic zeal, fully
justified when directed against genocide, the mass starvation, sadism,
and murder perpetrated in the concentration camps, and the killings
of helpless thousands of the mentally ill and handicapped in “eutha-
nasia” facilities, may have been less appropriate in its application to
lesser crimes that were in large part the spontaneous by-products of
the stresses of war. The Borkum atrocity, to be sure, had been stimu-
lated by official encouragement and facilitated by orders to military
and police personnel that clearly contravened international law. More-
over, the failure of German authorities to punish the perpetrators had
been tantamount to tacit approval of what they had done, but it is not
unreasonable to suppose that the murderous foray of Langer, the ac-
tual killer of #909’s crew, was the action of a man traumatized by the
death of his family in an Allied air raid and probably needed no exter-
nal instigation.

The psychological conditions of the four defendants in the Vo-
erde courts-martial was investigated by U.S. Army psychiatrists in
an effort to determine their state of mind at the time of the murders.
A finding that they were not able to distinguish right from wrong
when they entered Voerde would have presumably led to acquittal
on the grounds of insanity, temporary or otherwise. In the Borkum
case, the actual murderer was not on trial because he could not be
found. The defendants, all alleged to have been accessories to the
ill treatment and murders of the American POWSs, were assumed
a priori to have been capable of distinguishing right from wrong,
with no allowance being made for the psychological impact of years
of progressively heavier Allied bombing, in addition to the open
encouragement of the atrocity by a criminal regime, under which
they had lived for more than 10 years.”® The Borkum trial included
15 defendants divided into three categories—civilians, officers, and
enlisted men. Their defenses were frequently antagonistic, mean-
ing that efforts to defend members of one group often cast blame
on members of another. Examinations of defendants belonging to
one group by defense attorneys defending another were often as
damaging as the questioning by prosecutors. Two separate courts-
martial, on the other hand, heard the cases against the American of-
ficer, Schneeweiss, and his enlisted subordinates, Joachims, Nichols,
and Peppler, and, although the defendants were used as prosecu-
tion witnesses in one another’s trials, their cases did not directly
impinge upon one another. Hearsay evidence, freely admissible in
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the Borkum trial, was expressly excluded by the rules under which
the Americans were tried.

The contrast in overall tone between the Borkum trial and the
Voerde courts-martial is dramatic. In the former, of course, the U.S.
Army was trying the enemy for the murders of American soldiers
and did so with ferocious determination. In the latter, the Army was
trying its own for the unlawful killing of Germans, who, although
noncombatants, were nevertheless citizens of the nation with which
the United States only a few months before had been at war. The
Army, to its credit, nonetheless brought those men to trial, but it pro-
ceeded against them with a moderation suggesting a degree of reluc-
tance, perhaps even sorrow, that was far removed from the vengeful
zeal shown by the prosecution in the Borkum trial. German witnesses
to the Voerde murders, whose testimony might have enhanced the
emotional impact of the case against the defendants, were not called.
There were no allusions in the Voerde courts-martial to a Christ-like
martyrdom of the victims. But, again to the U.S. Army’s credit, pros-
ecutorial zeal in the Borkum case was matched by a zealous if also
internally conflicted defense, which was forced by the structure of
the mass trial to do some of the work of the prosecution. Most signifi-
cant, of course—certainly from the perspective of the defendants—
was the difference in outcome of the trials: for the Borkumers, 14
out of 15 convictions with five death sentences; for the GlIs, three
acquittals and one 25-year prison sentence. Posttrial processing of
the two cases would reflect once again a double standard of justice
that sometimes clashed with an apparent commitment to due process
for a defeated enemy.
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Posttrial Drama

The Borkum and Voerde trials as legal processes did not end with the
handing down of verdicts and the subsequent sentencing of those
found guilty. Both were subjected to review, a much more protracted
process for the former than for the latter. Trials before U.S. Military
Government Courts that resulted in penalties more severe than two
weeks in prison or fines in excess of 250 Reichsmarks underwent mul-
tilayered scrutiny by lawyers, who often reached conclusions from the
evidence that were very different from those of the line officers who
had served both as judges and juries. Cases in which the death sen-
tence had been imposed required additional review and confirmation
by the Theater Commander.! It was also possible for dissident attor-
neys and members of the court to interject themselves into the posttrial
process. The most notable example is that of Colonel Willis M. Everett
Jr., chief defense counsel in the Malmédy massacre trial, in which
73 former members of the Waffen-SS were tried and found guilty of
murdering U.S. POWs and Belgian civilians during the Battle of the
Bulge. Forty-three were sentenced to death and the rest to varying
terms of imprisonment. Everett fought for 10 years to overturn what he
was convinced had been a miscarriage of justice.? Four days after the
Borkum court adjourned, three members of the nine-member panel of
officers that had heard the case filed a petition for clemency on behalf
of the lead defendant, Kurt Goebell, the island commander who had
been sentenced to death. Colonels Barden, Miller, and Versace had not
been persuaded of Goebell’s guilt beyond a reasonable doubt by the
evidence presented against him and requested that his death sentence
be commuted to something “less severe.” But posttrial reviews were a
process influenced not only by purely juridical perspectives but also by
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political considerations. Although Germany had surrendered uncon-
ditionally to the Allies and had, for a time, been deprived of national
sovereignty, the United States could not afford to ignore German opin-
ion, particularly as relations with the Soviet Union deteriorated and
Germany—at least those parts under the control of the Western allies—
made a gradual transition from enemy to be punished to potential ally
to be courted.* The Borkum trial and many other U.S. war-crimes trials
would not be fully played out until well into the decade of the 1950s.
Death sentences were commonly commuted and prison sentences sub-
stantially reduced. Goebell’s death sentence, for example, was reduced
to life imprisonment in 1948, and he was released on parole in 1956.°
Jakob Seiler was also spared the gallows and eventually freed.® Jan
Akkermann, Johann Schmitz, and Erich Wentzel, however, were
hanged at the U.S. War Crimes Prison No. 1 at Landsberg in the fall of
1948. Akkermann died essentially because he had incited the crowd
against the American airmen and Schmitz because he had led the
guard detail that had failed to protect the prisoners and may have shot
one of them a second time after Langer’s attack. Wentzel’s death was
due to his having been the only officer accompanying the prisoners on
their fatal march and the allegation he had intentionally led them into
harm’s way. Why these men, particularly Akkermann and Wentzel,
should have been hanged while Goebell and Seiler, described by an
American reviewer as “the wire pullers of the atrocious incident,” had
their death sentences commuted is far from clear. The disapproval of
Rommel’s conviction, on the other hand, seems appropriate. No cred-
ible evidence had linked the policeman to the mistreatment and even-
tual murders of the crew of #909.”

While the review process lumbered on, a second “Borkum trial”
was conducted more than a year after the first one had ended. This
was a much briefer affair than the “parent” proceeding and was con-
fined to a single day, June 26, 1947. Its brevity was due in large part to
the fact that it involved a single defendant and was based on the mass
of evidence that had been presented in the earlier trial, an arrange-
ment that was employed in a number of U.S. Army war-crimes trials
of Germans. Standing trial was August Haesiker, one of those persons
who had been identified as a suspect during the investigation that
had preceded the mass trial of the previous year. Trial procedure had
been refined in the intervening year and a half and progressed more
smoothly. It is likely, too, that some of the zeal that had been evident in
earlier prosecutions had, by mid-1947, faded.
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Haesiker had held the rank of Oberstfeldmeister (Captain) in the Re-
ichsarbeitsdienst (National Labor Service) and was serving on Borkum
at the time of the murders. He had been identified during the inves-
tigation that preceded the first trial as the RAD leader who had ar-
ranged the first assault on #909’s crew, a gauntlet of men armed with
spades through which the hapless POWs had to march. In a sworn
statement made to Major Levine, Fritz Vomel described a conversation
with Haesiker, in which he claimed to have reproved the latter for hav-
ing ordered his men to beat the Americans, an act that Haesiker had
allegedly admitted.

Haesiker was tried before a General Military Government Court
under the presidency of Colonel Charles F. Johnson to which 10 officers
(3 more than had tried Haesiker’s 15 predecessors) holding the ranks
of colonel and lieutenant colonel had been appointed, although only 6
were actually present as the trial commenced. Its site was the former
Nazi concentration camp at Dachau, where U.S. Army war-crimes tri-
als had been centralized in October 1946. Unlike the court for the main
Borkum trial of the previous year in Ludwigsburg, this one had an
officer with formal legal training to serve as “law member,” Lieuten-
ant Colonel David H. Thomas. As the earlier 15 had been, Haesiker
was charged with “violations of the laws and usages of war” for alleg-
edly having aided and participated in assaults upon #909’s crew and
in their subsequent murders, to which he pleaded “not guilty.” The
case against him would be presented by an American civilian attor-
ney, Harry D. Pitchford, while his defense was in the hands of Captain
William Gordon. In contrast to the earlier trial, no German attorneys
participated.®

The prosecution case was simplicity itself. No witnesses were called;
instead, Pitchford introduced into evidence 14 of the sworn statements
secured by Major Levine prior to the main trial. The first of these
had been made by Major Murray M. Braff, the pathologist who had
examined the bodies of the American flyers after they had been ex-
humed from Borkum’s Lutheran cemetery in October 1945, followed
by two statements by Heinz Klinger, a German surgeon who had been
on duty at Borkum’s naval hospital on August 4, 1944, and who had
examined the bodies of #909’s crew, and Otto Mennenga, a medical
aide. These statements served to establish the fact that the Americans
had been murdered and, through Klinger’s second statement and in
Mennenga’s, that there had been evidence of trauma other than bul-
let wounds. A statement by Johann Eilts, the sexton of the Lutheran
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cemetery, described the burial of the victims accompanied by a service
read by Pastor Doebbels, a German naval chaplain.” Other statements
described the attack on the flyers by the Labor Service detachment,
while only Fritz Vomel’s identified Haesiker as the instigator.'® No
challenges to the admissibility of these statements were offered by
defense counsel. Haesiker’s defense was simpler still—his own testi-
mony; the testimony of two defense witnesses, Rita Hinterberger and
Charlotta Hochmuth, that he had been lounging on the beach with
them at the time the American POWs had been marched through Bor-
kum; and his denial that he had admitted to Vomel that he had orches-
trated the Labor Service beatings.! It took the court 20 minutes to find
Haesiker guilty of having participated in the beatings but innocent of
the murder charge and another 10 minutes to agree on a sentence of
10 years in prison, to be calculated from July 5, 1946, presumably the
date of his apprehension.’? Had he stood trial in Ludwigsburg a year
earlier, his sentence would almost certainly have been far more severe.

Erich Wentzel had allegedly conferred with Haesiker and had con-
trived to alter the march route in order to lead the prisoners through
the gauntlet prepared by the RAD members. Wentzel’s case is a
particularly problematic example of the administration of justice to
Germans accused of war crimes by the U.S. Army. He had been the
highest ranking German on the march through Borkum and had argu-
ably led the American prisoners into danger while doing nothing to
protect them. No one had accused him of personally injuring any of
#909’s crew. Yet, according to the theory employed by the prosecution,
he had participated in a common design that had resulted in the mur-
ders of seven POWs. He was therefore guilty of murder and deserved
to die. And die he would, but only after having spent 38 months in
prison. During that period his case, like many others, underwent a
multilayered review. The justice dispensed to its enemies by the U.S.
Army may have been harsh and sometimes seemingly arbitrary, but it
was not precipitous.

Wentzel was 45 years old at the time of his trial, married, with two
children. His social background was solidly middle class. Wentzel’s
parents had owned a business dealing in sporting equipment in which
he had become a principal and stockholder, often traveling abroad in
the prewar years on company business, in the course of which travels
he had become proficient in English. It was this facility that got him
involved with the American prisoners in the first place. His prewar in-
ternational business associations were mobilized postwar to save him
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from the gallows. In response to entreaties from his wife, Wera, British
businessman E. W. Thompson wrote of Wentzel’s “gentlemanly” de-
meanor and his certainty that “he would not be implicated in any plot
to murder any person. He came from Norwegian stock and was quite
different from the usual aggressive German type.”'®> London sports-
wear manufacturer Ernest Hinton, who had known Wentzel since
1929, remembered him as “not pro-Nazi” and “incapable of the action
alleged against him.”'* Ragnar Laurel of Stockholm had found Wentzel
to have been someone with “an undoubtedly healthy feeling for what
is right and wrong. I only know too well that he, with his quiet ways,
would never do any harm to anybody.”*® Copenhagen businessman
Victor Skjold Heyde concluded that Wentzel had been “anti-Nazi” and,
according to his observations, someone who had “treated everybody
decently.”!® A Swiss representative of Wentzel’s firm, Max Schneider,
thought it significant that correspondence from Wentzel had not been
signed with “Sieg-Heil” or “Heil Hitler.”'” With the assistance of Toni
Kloewer, a Christian Democratic deputy in the reviving postwar Ger-
man political system, Wera Wentzel succeeded in contacting Erich
Loewenstein, a possibly Jewish schoolmate of her husband’s who, as
Eric Livingston, was living in San Francisco. Livingston-Loewenstein
pronounced Wentzel “absolutely respectable and unable to take part
in such an atrocious deed.”!8

Although these letters were superficially impressive, coming as they
did from persons who, for the most part, had no reason for charitable
feelings toward Germans, they were, from a purely legal standpoint,
irrelevant, as was a letter from Hans Carls. Father Carls was director of
the Roman Catholic charity Caritas and, as political prisoner 29400, an
inmate of Dachau concentration camp from 1941 until 1945. He knew
Wentzel and thought it “impossible” that he could have been involved
in the murder of the American airmen. His execution, Carls was con-
vinced, would be an act of judicial murder, and he begged U.S. au-
thorities for a reconsideration of the case, which he was certain would
exonerate Wentzel.'? But that would require more than the character
references, no matter how poignant, that Frau Wentzel forwarded to
Army lawyers who would review the case. Within a month of her hus-
band’s conviction and sentencing, she had directed an international
“Appeal to the Sense of Justice” to persons as diverse as President Tru-
man, Eleanor Roosevelt, General Dwight Eisenhower, the president of
the International Red Cross, and Pope Pius XII, urging them to inter-
vene on behalf of her husband, in order that “to the millions of human
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sacrifices exacted by this dreadful war and its shattering effects, the
life of a husband and father . . . who was among the few who always
stood up for justice and human dignity and who had nothing to do
with the crime of which he was accused, not be added.”?

More practically if less dramatically, Frau Wentzel attempted to en-
gage Albert Hall, a member of the defense team during the trial and
now a civilian, to represent her husband, an effort that seems to have
been unsuccessful.?! Instead, Rolf Galler, a German lawyer based in
Heidelberg, was secured for the purpose at the end of 1946 and would
represent Wentzel for almost two years in a vain attempt to save him
from the gallows.?

In an appeal dated February 22, 1947, and directed to U.S. Army
reviewers, Galler argued that Wentzel had been convicted on flimsy
and primarily circumstantial evidence that failed to demonstrate that
he had been a party to a conspiracy to harm the Americans and that
should not be accepted as proof of guilt “where the question of life or
deathis involved.” Not only had Wentzel not been proved to have been
a conspirator but, according to Galler, no direct evidence (as opposed
to inferential evidence) had been offered to prove that a conspiracy had
ever existed. “Incriminating” orders (i.e., to abstain from interfering
should the prisoners be attacked by civilians) may have been issued,
but this had occurred before Wentzel’s arrival at the battery where the
Americans were being held prior to the march. Evidence of Wentzel’s
noninvolvement in the alleged conspiracy, he argued, had been avail-
able in the form of eyewitnesses who would have testified to that effect
had they been called upon to do so, testimony that Galler had secured
in a number of sworn affidavits. Wentzel’s reason for participating
in the march was an innocent willingness to serve as guide along the
prescribed route.”® Haesiker’s arrest and incarceration at Dachau in
preparation for his upcoming trial permitted Galler to secure a sworn
affidavit from the former RAD leader. Although concerned primarily
with his own exculpation, Haesiker testified not only that he had not
spoken to Wentzel during the march, as Schmitz had claimed, but that
he considered it “absolutely improbable” that any attack on the pris-
oners by the RAD had occurred at all.**

But multiple witnesses more impartial than Haesiker, who was obvi-
ously more concerned with his own survival than Wentzel’s, had testi-
fied that it had, although the prosecution’s argument that Wentzel had
been a party to the attack had been based on rather thin circumstantial
evidence. Moreover, it was clear that none of the Americans had been
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seriously injured in the alleged assault or, for that matter, in any of
the other attacks by individual civilians that had taken place prior to
the shootings by Langer. But U.S. reviewing authorities remained fun-
damentally unmoved by the avalanche of paper directed their way
by Wentzel’s supporters. Wentzel’s presence as the highest ranking
German on the march, his failure to protect the prisoners from attack,
and his complicity in the production of a false report on the cause of
the Americans’ deaths were irrefutable and decisive. The “Review and
Recommendations” of the Deputy Judge Advocate’s Office, 7708 War
Crimes Group, dated August 1, 1947, found the evidence against him
sufficient to sustain both the verdict and sentence, on the grounds that
“the accused very actively furthered and contributed to the plan which
resulted in several illegal killings.”?® Wentzel seemingly could not es-
cape from the tentacles of the prosecution’s conspiracy theory.

Yet, the U.S. Army moved slowly, partly because of the large vol-
ume of cases that had to be reviewed on multiple levels. Those involv-
ing death sentences were subjected to three reviews. Following their
scrutiny at the Deputy Judge Advocate’s office, cases moved on to
the Theater Judge Advocate before finally reaching the Theater Com-
mander (and head of military government in the U.S. zone of occupa-
tion), where they received their final reviews. In light of the 489 trials
that had been conducted by the U.S. Army by the end of 1947, this was
a daunting task.

But, in a larger context, the Army’s dilatory approach to execut-
ing the Borkum death sentences was likely the consequence of grow-
ing general criticism of the Army’s war-crimes trial program coming
from the United States. This had been stimulated by controversy sur-
rounding the high-profile Malmédy massacre case, in which 73 for-
mer members of the Waffen-SS had been convicted by a U.S. Army
military government court in July 1946 of the “killing, shooting, ill-
treatment, abuse and torture of members of the armed forces of the
United States, and of unarmed Allied civilians” during the Battle of
the Bulge.?® Although the alleged offense was on a much larger scale
than the Borkum murders—in addition to a substantial number of Bel-
gian civilians, approximately 80 U.S. POWs were slaughtered in the
central event that gave the massacre its name—the issues were not dis-
similar. The defendants were accused of having “acted together in this
shooting and killing of prisoners of war, each man a cog-wheel in a
monstrous slaughter machine.”? Of the accused, 43 were sentenced
to death and 22 to life imprisonment. The remaining 8 received prison
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sentences ranging from 10 to 20 years.?® But Colonel Willis M. Everett
Jr., chief defense counsel in the trial, refused to accept the outcome,
alleging that the defendants had been convicted largely on the basis
of pretrial statements that had been secured only because the inter-
rogators employed various forms of deception and duress, including
mock trials and beatings. In addition Everett, although not a combat
soldier, had heard enough from men who were in a position to know
that American soldiers, too, were guilty of sometimes killing prisoners
of war but in most cases had escaped punishment for it. At the end of
the trial, he wrote to his family that the president of the court, a briga-
dier general, had approached him to say that judging the Malmédy
defendants had been “the hardest thing he had ever done,” because he
had been aware of U.S. guilt for similar crimes.?

Everett’s public campaign of criticism following his return to the
United States eventually resulted in a full-blown investigation of the
Malmédy trial by the U.S. Senate, in which Senator Joseph McCarthy
played an inflammatory role. Everett’s allegation of gross mistreat-
ment of German war-crimes suspects may have encouraged the Bor-
kum convicts to make similar claims of pretrial abuse. On May 18,
1948, for example, Johann Schmitz declared in an affidavit that he had
been beaten about the head with a pistol during his preliminary inter-
rogation by Lieutenant Fisher and threatened with being shot while
interrogated later by Major Levine.* Others convicted in the Borkum
trial made similar allegations and worse. Karl Weber complained of
being kept in solitary confinement and given starvation rations while
in pretrial custody in Esterwegen and asserted that his weight had
fallen from 160 to 106 pounds.®! Erich Wentzel composed a lengthy
statement cataloging the various abuses to which he claimed to have
been subjected beginning while he was still on Borkum:

The interrogation lasted about one hour. All of a sudden, Fisher
jumped to his feet, got his pistol out of his pocket and put it against
my heart. He called me names—fokking [sic] bastard, etc.—and
said he was going to shoot me at once. He yelled and raged so
that I told him that I could not get all his words. Another lieu-
tenant came into the room and told Fisher: “Stop that, put that
gun away” [clearly, the “good cop, bad cop” routine]. But Fisher
shouted: “No, I”ll do it right away,” putting his pistol against my
forehead. After a while, he calmed down. . . . Interrogation com-
menced at 22:00 (10:00) r.M.; at around 2:00 a.m. I was allowed
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to go to my quarters. . . . On 16 June 1945 I was arrested and
taken to Esterwegen camp. About the end of October 1945, I was
interrogated by Major Levine. . . . Right after my first answers
Major Levine shouted at me: “You are a liar,” and this went on
like that through the interrogation. . . . He kept twisting around
every answer . . . and several times he said: “Now you have put
the rope round your neck.” I hardly knew what to say anymore
and all my objections and explanations were shouted down, only
that part being recorded in the minutes that Levine himself had
formulated. Whenever I wanted some amendments to be made,
he said: “That is not important.”3

Even allowing for the possibility, even the likelihood, of exaggera-
tion by a man desperate to escape the gallows, it is probable that the
pretrial interrogations of the Borkum defendants were not the calm
and decorous events suggested by the sworn statements that were
placed in evidence. That brutal tactics were sometimes employed
is not unlikely, although the veracity of these allegations more than
60 years after the events is beyond verification.

The fight for survival eventually led Wenztel, as it did many other
convicted Axis war criminals, to file a petition for a writ of habeas
corpus with the U.S. Supreme Court. Prospects for success were not
good. In February 1946, the Court had rejected a similar petition filed
on behalf of Japanese general Tomoyuki Yamashita, who had been sen-
tenced to hang by a U.S. Army court sitting in Manila for war crimes
committed in the Philippine capital by Japanese troops. Frank Reel,
Yamashita’s attorney, argued that Yamashita had not received a fair
trial as mandated by the Fifth Amendment to the U.S. Constitution. By
a six-to-two vote, the Court refused to grant certiorari, holding that the
trial was not reviewable by civilian courts, but only by military author-
ities. Justice Frank Murphy, in a dissenting opinion, argued eloquently
to the contrary in language that is relevant to the contemporary “war
on terror.”

no exception is made as to those who are accused of war crimes or
as to those who possess the status of enemy belligerent. Indeed,
such an exception would be contrary to the whole philosophy of
human rights which make the Constitution the great living docu-
ment that it is. The immutable rights of the individual, including
those secured by the due process clause of the Fifth Amendment,



172 Americans, Germans, and War Crimes Justice

belong not only to the members of those nations that excel on
the battlefield or that subscribe to the democratic ideology. They
belong to every person in the world, victor or vanquished, what-
ever may be his race, color or beliefs.**

The Court continued to reject similar appeals by convicted enemy
war criminals, although by diminishing margins. Willis Everett’s pe-
tition on behalf of the Malmédy defendants failed in May 1948 on a
four-four vote, with Justice Robert Jackson, former U.S. chief prosecu-
tor at Nuremberg, abstaining.? But the odds of success seemed to be
improving and, in any event, appeals to the Supreme Court delayed
the execution of death sentences. Consequently, a petition for a writ
of habeas corpus was submitted on behalf of Erich Wentzel by Rolf
Galler on July 30.

It was a densely argued document in excellent English of nearly
100 pages. Galler challenged Wentzel’s conviction on multiple grounds.
The Ludwigsburg court had lacked jurisdiction, he asserted, and its
trial procedure had been, in any event, contrary to international law.
The prosecution case had been based largely on pretrial statements se-
cured under duress, and “the totality of departures from the principles
of fair trial and due process of law vitiated the entire proceedings, trial
and sentence.” Finally, “even if the verdict of guilty should be upheld,
the facts and evidence before the court did not warrant the penalty of
death.”®

The concluding element of Galler’s brief was probably the most per-
suasive. Was Wentzel deserving of the death penalty, particularly in
light of the fact that the death sentence of Kurt Goebell, the island’s
former commander, had by this time been commuted to life impris-
onment? Even if the prosecution’s theory of conspiracy or common
design was to be taken seriously, Goebell, as the instigator of the march
through town, had to be seen as at the center of it. But the accusation
of conscious participation in a criminal design was far from credible,
Galler argued. Wentzel had had nothing to do with the organization
of the march or the issuing of orders as to how it was to be conducted,
nor had he been placed in command of the column. When he volun-
teered to accompany the prisoners and their guards as a guide, he had
no reason to anticipate the attacks that were to follow, which, in any
event, were of little consequence until Langer, an entirely independent
actor, intervened. Galler must have recognized that Wentzel’s col-
laboration in the production of a report that falsely placed blame for
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the killings on the civilian population could be construed as tangible
as opposed to circumstantial evidence of participation in a criminal
conspiracy and argued less persuasively that his client had been at
the time genuinely ignorant of the true cause of the prisoners” deaths.
But it is hard to quarrel with Galler’s conclusion that, however the
evidence against Wentzel might be construed, a sentence of death was
excessive.’® Galler’s carefully crafted arguments on the defects in the
case against Eric Wentzel proved nugatory. As it had done repeatedly
in other war-crimes cases, the Supreme Court during its October 1948
term refused to accept jurisdiction.?”

But Washington had intervened in Wentzel’s case in another way.
Controversy over the quality of the U.S. Army’s war-crimes justice,
particularly in regard to the Malmédy massacre trial, had led Secretary
of the Army Kenneth C. Royall to order a stay of all executions and to
appoint a three-man commission chaired by Texas Supreme Court jus-
tice Gordon Simpson to investigate the more than 100 death sentences
that had been handed down in war-crimes cases by U.S. Army courts
and sustained on review. The commission was established in July 1948
and submitted its report in September, after having selectively exam-
ined trial records and posttrial reviews and appeals that included Gal-
ler’s Supreme Court brief. If they read it, the commission’s members
seem not to have been impressed. A relatively small number of death
sentences was recommended for commutation, but Wentzel’s was not
among them.?®

It appeared that all that now stood between Erich Wentzel and the
gallows at Landsberg prison was Theophil Wurm, the 80-year-old Prot-
estant bishop of Wiirttemberg, whose moral authority was enhanced
by a record of modest resistance to the Nazi regime. In postwar Ger-
many, Wurm had emerged as one of the spokesmen for Germans who
believed that they had become victims of Allied injustice.* The Cold
War, moreover, was heating up dramatically. In June 1948, in an effort
to block the Western Allies from establishing a West German state, the
Soviet Union cut off land access to West Berlin, an event that did much
to change U.S. perceptions of Germans from enemies to be punished
to crucial allies in a struggle to contain communism. Bishop Wurm
made several appeals on behalf of Wentzel, the latest in the form of
a telegram to Secretary of the Army Royall. Even though Wentzel’s
petition to the Supreme Court had been denied and his death sen-
tence upheld by the Simpson Commission, Colonel James Harbaugh,
European Command judge advocate, was respectful enough of Wurm’s
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influence to caution that “we had better keep Wentzel on the protected
list until we know what he [Wurm] does as a result of the Department
of the Army cable to him [of] 16 October 1948.” That message had
noted the Simpson Commission’s recommendation but had added that
“you may, of course, take the matter up with the Commanding Gen-
eral European Command who is the final reviewing authority and has
complete jurisdiction over all war crimes cases.”*’ If Wurm attempted
further action, it did not impress Harbaugh, who instructed a subor-
dinate a month later to inform “the Evangelical people” that they had
until November 26 to submit materials on behalf of Wentzel.*! The con-
demned man himself meticulously penciled in both English and Ger-
man a “Petition for Clemency” to General Clay, European commander
and military governor, emphasizing the devastating impact his execu-
tion would have on his ailing mother, his wife, and his two children,
ages 6 and 12, and expressing the belief that conscience would shortly
compel those who had given damaging testimony against him to save
their own skins “to testify and clear up the events of August 4, 1944,
which I personally regret very much.”#

But General Clay personally reviewed Wentzel’s case on Novem-
ber 23 and gave his death sentence its final confirmation. A desperate
telegram to Clay from Wentzel’s wife, Wera, was answered coldly by
Clay’s chief of staff, Lieutenant General Clarence Huebner: “It is re-
gretted that the executive clemency which you requested in your tele-
gram of 30 November, 1948 cannot be granted.”#

A telegram from Rolf Galler, Wentzel’s German attorney, to General
Clay crossed Huebner’s reply to Wera Wentzel. It read in its entirety:

STARS AND STRIPES EDITION TWENTY NOVEMBER
PAGE ELEVEN REPORTS THAT US JUSTICE DEPARTMENT
PAROLE BOARD WASHINGTON PAROLED US LIEUTEN-
ANT WHO MARCH 1945 SHOT DOWN FOUR GERMAN CI-
VILIANS IN COLD BLOOD AFTER REDUCING ORIGINAL
SENTENCE FROM TWENTYFIVE TO EIGHT YEARS STOP
URGENTLY PRAY THAT EQUAL JUSTICE BE APPLIED IN
BORKUM ISLAND CASE US VERSUS GOEBELL BY YOUR
EXCELLENCY GRANTING CLEMENCY TO ACCUSED ERIC
WENTZEL WHO IN AUGUST 1944 DID NOT PERSONALLY
KILL OR MALTREAT OR OTHERWISE ACT IN COLD BLOOD
STOP SUPREME COURT DENIED DECISION FOR WANT OF
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JURISDICTION STOP EXECUTION WENTZEL SIXXED [sic]
FOR FRIDAY THIRD DECEMBER LANDSBERG PRISON STOP#

It is not clear how Galler had gotten access to the U.S. Army news-
paper, but the brief article of about 130 words, entitled “Board Frees
Officer in German Slaying,” which shared a page with a much lon-
ger article bemoaning higher prices for Thanksgiving turkeys in the
United States, revealed that a U.S. Army lieutenant who had been
sentenced to 25 years’ imprisonment for “allegedly” participating
in the murders of four German civilians had been paroled and was
on his way home to rejoin his wife and two children. The lieuten-
ant’s defense counsel, the article explained, had argued that the de-
fendant had been “fired by Kraut-killing propaganda” and had not
been “really responsible for his actions.”* Huebner was unmoved.
He replied to Galler that the case against Wentzel had to be judged
on its own merits and that the evidence against him had been found
“amply sufficient” to support the sentence.*® A final petition for stay
of execution, this time from the Roman Catholic Bishop of Limburg
with supporting affidavits, reached the European Command’s Judge
Advocate General’s office at 11:20 A.M. on the morning of December 3,
1948. Major Floyd Lundberg noted matter-of-factly that “inasmuch as
the execution had been performed prior to receiving the petition . . . it
is recommended that they be filed with the record of trial and that no
[review] board action be taken.”#”

The American lieutenant whose release had come to Rolf Galler’s
attention was, of course, Robert Schneeweiss. Schneeweiss’s case, too,
had undergone multiple posttrial reviews. Lieutenant Colonel Sam
Russ, the Eighth Armored Division’s judge advocate, produced an
analysis of Schneeweiss’s court-martial dated August 4, 1945, in which
he found the evidence adequate to support the court’s findings and
recommended that “in view of the atrocious nature of the accused’s of-
fenses” the sentence of 25 years in prison be approved, a recommenda-
tion that was accepted by Major General John M. Devine, the division’s
commander.* Captain Abraham Hyman, an assistant staff judge advo-
cate with USFET (U.S. Forces, European Theater), concurred but added
the tart observation that “there was no recommendation for clemency
in this case and there is nothing in this record that persuades me that
the accused deserves any clemency beyond that which has already
been extended to him by the court.” The opinion that Schneeweiss
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had not been adequately punished was shared by USFETs staff judge
advocate, Brigadier General E. C. Betts, who appended to Hyman'’s
review the recommendation that “the court be criticized for the inad-
equacy of the sentence.”*

As required for cases of this nature under Article of War 48, Schnee-
weiss’s trial records were then forwarded to the field army to which
the Eighth Armored Division belonged for final confirmation. In the
waning months of 1945, that happened to be none other than Gen-
eral George S. Patton Jr., then languishing in relative inactivity and
disgrace following his relief from command of the Third Army as a
result of his occupation policies in Bavaria, widely regarded as being
“soft” on Nazism. The Schneeweiss case reached his desk as he was
serving as temporary commander of the rapidly shrinking USFET. On
November 13, 1945, a Patton less bloodthirsty than the combat com-
mander who had encouraged war crimes by U.S. troops in Sicily more
than two years earlier signed a confirmation of Schneeweiss’s 25-year
sentence, noting, however, that it was “wholly inadequate punishment
for an officer guilty of such grave offenses. In imposing such meager
punishment the court has reflected no credit upon its conception of its
own responsibilities.” Schneeweiss, since December 26, 1945, a civil-
ian, was transported to the United States, where he was to be incarcer-
ated in the federal penitentiary at Lewisburg, Pennsylvania, although,
in fact, he seems to have served his sentence in the U.S. penitentiary in
Leavenworth, Kansas.>°

As in the case of Erich Wentzel, efforts were made to ameliorate
Schneeweiss’s less ominous prospects. Leading the campaign for revi-
sion or clemency was Robert Schneeweiss himself. Prior to the final
confirmation of the outcome of his court-martial, Schneeweiss had
sought but had not gotten an appointment to plead his case person-
ally with Patton. Presumably to aid him in the framing of appeals, the
Army had provided Schneeweiss with a copy of his trial record shortly
after his conviction, although, in a floridly hand-printed letter, he re-
quested that his wife be provided with one as well, “if a spair [sic] copy
is available” (it would cost $15.40, he was informed).>! Unlike Erich
Wentzel and his wife, Wera, Robert Schneeweiss and his wife, Fan-
nie, were able to turn to legislators of their own national government
for assistance, although the Wisconsin senators and congressmen seem
to have limited their intervention to requesting information about the
case from the U.S. Army. Among the interested lawmakers was the
state’s still relatively obscure junior senator, who, after having been
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briefed by the War Department on the case, declared that he “wished
to have the brutal nature of this affair made clear.”%? In this context, it is
interesting to note that, in 1949, Joseph McCarthy would play a promi-
nent role in a Senate investigation of the controversial Malmédy mas-
sacre trial and express outrage at what was alleged to have been Army
brutality in extracting confessions from the German defendants.>

Private American citizens, however, were more sympathetic to
Schneeweiss. The Milwaukee chapter of the American Veterans of World
War II (later AMVETS), petitioned President Harry Truman to “use your
influence” to suspend Schnweeweiss’s sentence.>* On January 25, 1947,
15 employees of the Burbank (California) Evening Review, reacting to an
unidentified article on the Schneeweiss case, sent an indignant letter to
the War Department protesting the subject’s imprisonment.

We think the sentence itself a far greater crime than the supposed
offense warranting the sentence. The article mentioned that he
killed these people WHILE IN COMBAT [sic]. What about all the Ger-
man civilians killed in the bombings over Nazi territory? What
about the common soldier, the other men who have killed Ger-
man civilians? Are they all in prison too? A 25 year prison term
is a serious enough sentence on any basis, regardless of the crime
committed. It is not even thanks enough, [sic] however, to an hon-
est man who has fought for his country. This matter is offend-
ing our sense of justice, right and Americanism. Please give it the
consideration it is due.”

The letter would have made interesting reading in Voerde and Bor-
kum, although a better understanding of the Voerde killings might
have tempered the outrage of writers whose “sense of justice, right
and Americanism” seemingly embraced the belief that the deaths
of civilians incidental to combat were acceptable, at least if those ci-
vilians were enemy nationals. Colonel Hubert Hoover, the assistant
judge advocate general, responded with a brutally frank description
of the circumstances under which the murders of which Schneeweiss
had been convicted had occurred. Schneeweiss’s unit had not been
“actively engaged with the enemy,” and the killings of two women
and two “elderly” male civilians had been “deliberate and entirely
unprovoked.”® The directors of Milwaukee’s Algonquin Club seem
to have been under a misapprehension similar to that of the Burbank
journalists. In a conceptually confused letter of April 2, 1947, addressed
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to Wisconsin’s congressional delegation, the club’s secretary, express-
ing the wishes of the directors, requested that the circumstances of the
“alleged crime of killing four German civilians” be investigated and
Schneeweiss retried, believing that a retrial would “more than likely
warrant his complete pardon.” Congressman John C. Brophy, repre-
senting Wisconsin’s Fourth Congressional District, forwarded the
letter to the War Department’s congressional liaison officer, with the
observation that he had had “considerable correspondence in connec-
tion with this case,” which he had passed on to the War Department
with the request that “when this boy’s [sic] case is again reviewed the
various expressions of interest may be noted.”*”

Schneeweiss was to be neither retried nor pardoned, but Major Gen-
eral Thomas H. Green, army judge advocate general, signaled early in
1947 that he was not likely to serve out his full sentence. In a letter to
Louisiana senator Allen J. Ellender, who, for reasons that are obscure,
had been contacted by Schneeweiss, Green explained that the former
lieutenant’s case would be regularly reexamined and that “by contin-
ued good conduct and the demonstration of his rehabilitation he may
be able to earn a reduction in his sentence.”*® The occasion to demon-
strate “rehabilitation” had already come in the form of a research pro-
gram exploring treatments for malaria, which required participants to
be infected with the disease and for which Schneeweiss volunteered. It
was an opportunity for redemption not available to Erich Wentzel, and
it led to a reduction of Schneeweiss’s sentence to 12 years on July 30,
1948, and to his parole, on November 12, three weeks before Wentzel
climbed the steps of Landsberg’s gallows. Schneeweiss remained on
parole until August 1952, when the secretary of the army ordered the
remainder of his 25-year sentence remitted.”
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Two Kinds of Justice?

Eric Wentzel (and two other men) died for their association with the
murders of seven American POWs, although only one of them may
have actually shot a prisoner (the evidence was ambiguous). Lieu-
tenant Robert Schneeweiss suffered three years of imprisonment for
having personally killed four German civilians, and three young ac-
complices were acquitted of charges that they had murdered six. Given
the fact that Joachims, Nichols, and Peppler were still in their teens, it
is hard to find fault with their acquittals, although U.S. Army courts
convicted Germans who had been as young as 16 at the time they had
committed their offenses.! We must confront the glaring disparity be-
tween the outcomes of the two cases while, at the same time, avoiding
any suggestion of moral equivalence between the overall German and
American records of criminality during World War II

That the U.S. Army judged war crimes committed by its own mem-
bers by a more indulgent standard than that applied to comparable
crimes committed by the enemy is suggested not only by a compari-
son of the Voerde and Borkum cases. Had the Biscari massacre of 1943
been judged by standards similar to those applied in the Malmédy
massacre trial, George Patton would have been sentenced at least to
life in prison, if not death, Sergeant Horace West and Captain John
Compton would certainly have faced death, and many other officers
and men would have been subject to a wide range of punishments for
having played various roles in a conspiracy or common design to mur-
der Axis POWs. The Malmédy massacre was characterized by Army
lawyers as the work of “hardened and dangerous criminals,” while the
War Department’s Bureau of Public Relations urged that no publicity
be given to the Biscari murders, partly on the grounds that to do so
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“would arouse a segment of our own citizens that are so distant from
combat that they do not understand the savagery that is war.” German
atrocities, it appears, were the products of undeniable Nazi depravity,
while comparable American crimes were merely the regrettable but
unavoidable consequences of war.?

To be sure, some GIs expressed their disgust at the Biscari murders.
The chaplain of the 45th Infantry Division reported that

several of the men . . . came to me to make a strong protest
against the treatment of prisoners they were observing. They
stated that they would not care to go on fighting if such brutal
treatment [as] the shooting down of men who had their hands up
and the shooting down of prisoners who were being escorted to
the rear was to continue. They stated that they had come into the
war to fight against that sort of thing, and they felt ashamed of
their countrymen who were doing those very things.?

But others voluntarily participated in the murders, and there is no evi-
dence that any U.S. soldiers attempted to prevent them. Patton was
not tried, West was sentenced to a life term but released after a year,
and Compton was acquitted on the grounds that he had simply been
following orders. The source of those alleged orders, Lieutenant Gen-
eral George S. Patton, accompanied by legal counsel, was questioned
in April 1944 by Lieutenant Colonel Curtis Williams of the Inspector
General’s Department to answer allegations “prejudicial to his charac-
ter and standing.”* Patton was worried. His own recorded recollection
of his exhortations to the officers of the 45th Infantry Division prior
to the invasion of Sicily was that he had gotten “pretty bloody, trying
to get an untried division to the sticking point,” but that nothing that
he had said could have been construed “by the wildest stretch of the
imagination” as directing the murder of prisoners of war. This was
clearly disingenuous and was contradicted by his own words. In a let-
ter Patton wrote to his wife, Beatrice, the day before his meeting with
Colonel Williams, he observed, “Now some fair-haired boys are trying
to say that I killed too many prisoners. Yet, the same people cheer at
the far greater killing of Japs. Well, the more I killed, the fewer men I
lost, but they don’t think of that. Sometimes I think that I will quit and
join a monastery.”>

It would be unrealistic in the extreme to expect a state in the midst
of a desperate war to sacrifice one of its most effective commanders
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on the eve of the decisive campaign of the war in Western Europe as a
consequence of his killing the enemy, even if it had been in violation
of the laws of war. And bloody-mindedness was not undesirable in a
commander, at least if he was on your side. In a letter written to the
Army’s inspector general, Major General Everett S. Hughes, a West
Point classmate of Patton’s, observed: “I am convinced that Patton is a
fighter for he looks at war realistically and does what few men in our
army have yet dared to do—talk openly about killing. George believes
that the best way of shortening the war is to kill as many Germans
as possible and as quickly as possible.”® It may have been a similarly
“realistic” view of war that was expressed by Major van Houten to
Lieutenant Schneeweiss.

Patton’s career was not seriously jeopardized by his role in the kill-
ing of enemy POWSs on Sicily. On the other hand, he came close to
ending his career with the notorious incidents involving the slapping
of two psychologically traumatized GIs whom he had encountered in
tield hospitals on Sicily (whose “shell shock” he considered an “inven-
tion of the Jews”), an act which prompted Eisenhower to send him a
letter containing “the strongest words of censure written to a senior
American officer during World War II.””

The double standard applied by the U.S. Army to comparable war
crimes committed by its own members and those done by its adver-
saries is striking. The truism that the wrongs that one suffers gener-
ally seem more reprehensible than the wrongs that one inflicts, while
undoubtedly relevant, is an inadequate explanation. It should come as
no surprise that a nation involved in a life-and-death struggle against a
ruthless and genocidal enemy, a struggle articulated and justified to its
people as an apocalyptic moral struggle pitting absolute good against
total evil, should strive to minimize its own transgressions while visit-
ing upon its enemies draconian punishment for theirs. Might it be plau-
sibly argued that, on the level of macrojurisprudence, the normative
disparity shown in the fates of Erich Wenzel and Robert Schneeweiss
were morally justified on the grounds that Schneeweiss had committed
his crimes in the context of an effort to destroy one of human history’s
greatest evils, while Wentzel’s seemingly less egregious offenses were
committed in defending that evil against seven American airmen who
had been engaged in bombing it into morally necessary rubble? That
is a proposition with which many, perhaps most, Americans would
probably have agreed in the immediate postwar years. Many probably
still would.
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And it is equally unsurprising, if lamentable, that a nation should
value the lives of its own citizens more highly than those of “foreign-
ers.” This seems true even if the foreigners were not recent enemies but
victims of that enemy’s malevolence. Joachim Peiper, the lead defen-
dant in the Malmédy massacre trial and the commander of the SS battle-
group responsible for the murder of American POWs, had also been
adjutant to Reichsfiihrer-SS Heinrich Himmler and almost certainly was
consensually present as genocide was being planned. He confessed to
having been a witness to the experimental gassing of prisoners. Yet,
the United States saw fit to try him only for his role in the murders of
surrendered American soldiers, to which the killing of Belgian civil-
ians by his battlegroup was distinctly secondary? It is relevant, too,
that the legal systems under which the Borkum and Voerde cases were
tried served different purposes, as did the trials themselves. The Arti-
cles of War (since superseded by the Uniform Code of Military Justice)
under which Schneeweiss was tried had been adopted to preserve dis-
cipline and good order within the U.S. Army, while war-crimes trials
were imbued with a spirit of retribution for German atrocities, among
the worst ever perpetrated. The punishment imposed on Schneeweiss
may have served the ends of discipline adequately, but the most severe
of the Borkum penalties were certainly excessive; the Borkum massa-
cre, for all of its horror, was hardly comparable in moral terms to the
operation of the Nazi concentration camps at Mauthausen, Dachau,
and Buchenwald or the “euthanasia” facility at Hadamar, whose staff
members were also tried and some hanged by the U.S. Army:.

Some defense attorneys suspected that U.S. Army officers hearing
cases against Germans accused of war crimes were under pressure
to deliver verdicts of guilty. They may have been, but United States
v. Kurt Goebell et al. was not a sham trial designed, like Stalin’s show
trials of 10 years before or the trials conducted before the “Peoples’
Court” of Hitler’s Germany, to deliver predetermined verdicts in the
face of nonexistent or purely pro forma defenses. Although not as well
protected as U.S. soldiers tried for similar crimes by court-martial,
Germans being tried before U.S. Military Government Courts were
assured the fundamentals of due process. Defendants were to be ad-
vised of charges prior to trial and to be represented by counsel of their
choosing, in addition to an officer of the U.S. Army in cases in which
the death penalty might be imposed. They were free, in most cases
through their attorneys, to cross-examine witnesses against them and
to summon defense witnesses with the assistance of U.S. authorities.
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In the event of convictions, defendants might file petitions challeng-
ing the court’s findings and sentences and setting forth reasons why
they should be set aside, but multiple reviews by the Army’s legal staff
were automatic.” That process, in company with a changing political
and international environment, kept Erich Wentzel alive and in hope
of reprieve for more than two years and reduced the sentences of most
of his codefendants, sparing two of them the grim walk to Landsberg’s
gallows. Yet, in the face of much more compelling evidence in the Vo-
erde case, three American soldiers were acquitted of murder charges
on the grounds that superior orders had relieved them of personal li-
ability for their acts, and a fourth, sentenced to 25 years in prison, was
released after three. The defense of superior orders was raised in the
Borkum trial, too, but was brushed aside by the prosecution and by
posttrial Army reviewers in rebuttals stunning in their hypocrisy. It
is true, it was argued in “Review and Recommendations” related to
the Borkum trial of August 1, 1947, that, at the time of the murders of
#909’s crew, U.S. combatants were protected by superior orders from
prosecution for crimes against persons protected by international law,
but that was a pragmatic provision in the Army’s field manual that did
not nullify the principle of individual responsibility. “Formerly under
the Rules of Land Warfare only the commanders ordering the com-
mission of such illegal acts were responsible therefore,” Major Bryan
declared in his summation for the prosecution, “but the world is pro-
gressing and such is not the case today.”!? Perhaps, but only, it appears,
if the defendants were enemy combatants. Captain John Compton
was acquitted of his role in the murders of Axis POWs on Sicily in
1943 on the grounds that he had been following orders from General
George Patton. But, a few months prior to the Borkum trial, a U.S.
Army military commission tried German General Anton Dostler for
having ordered the deaths of 15 members of the U.S. Army who had
been captured while on a sabotage mission behind German lines in
Italy. Dostler based his defense on a Fiihrerbefehl of October 18, 1942, in
which Hitler ordered that, in reprisal for alleged Allied orders issued
to commandos that Axis prisoners taken in the course of operations be
killed, Allied commandos were to be “exterminated to the last man”
in the course of combat or pursuit. Dostler was found guilty of viola-
tions of the laws of war and put to death by firing squad.! If similar
punishments for similar crimes judged according to similar standards
are necessary components of justice, the U.S. Army did not do justice
in these cases.
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But U.S. Army courts did not always judge their enemies harshly
and inequitably. In the late summer of 1947, a nine-member U.S. gen-
eral military government court heard a case against the notorious for-
mer SS-Obersturmbannfiihrer (Lieutenant Colonel) Otto Skorzeny and
nine other defendants. Skorzeny was well known to the Allies as the
rescuer of Mussolini following the overthrow of his regime and as com-
mander of an effort during the Battle of the Bulge to capture bridges
over the Meuse River and sow confusion behind American lines by
employing English-speaking German soldiers wearing captured U.S.
uniforms. The operation, code-named Greif (Griffin), was a dismal fail-
ure but has provided raw material for the imaginations of popular his-
torians and movie makers. It also provided Army prosecutors with the
makings of a war-crimes trial.

Skorzeny and his codefendants were charged with violations of “the
laws and usages of war” for having illegally used American uniforms
and insignia, misappropriated property belonging to the International
Red Cross, and, most serious, murdered more than 100 U.S. prisoners
of war."? The charge of murder was loosely associated with the Mal-
médy massacre, for which 73 Germans had been tried and convicted
the previous year. Skorzeny’s U.S. Army defense team was permitted
to call Allied witnesses, who testified that they had used German uni-
forms in combat operations in probable violation of international law
and had been ordered not to take prisoners." In his summation for the
defense, Lieutenant Colonel Donald McClure argued that the laws of
war had changed through universal practice since the Hague Conven-
tion (IV) of 1907. “Once there were days of chivalry,” he intoned. “In
the Second World War, there were no days of chivalry.” The Skorzeny
case, McClure argued, could not be judged by the standards of 1907,
for in the intervening 40 years there had been two world wars that had
altered the rules according to which war is waged.!* Whether or not
the nine officers sitting in judgment of the case agreed is unknown,
but they produced the verdict desired by the defense. The defendants
were acquitted.'®

Why the dramatic difference in outcomes between the Borkum and
the Skorzeny trials? Beyond the attitudes of the officers who judged
the cases—unknowable at this point—there are a number of relevant
factors. The most important, clearly, is that the Skorzeny prosecution
team had dropped the most serious charge—that of the murder of
American POWs—as it concluded its presentation. That element of the
case had been based primarily on a single affidavit, for which little
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corroborating evidence could be found. Moreover, more than a year
had passed since the Borkum trial, a year during which wartime pas-
sions had cooled and criticism of the quality of U.S. Army justice ap-
plied to Germans accused of war crimes, most evident in regard to the
Malmédy massacre trial, had mounted. The prosecution noted point-
edly that it did not care to base that element of its case on affidavits
alone, as had been largely done in the now suspect Malmédy case.®

There was a link between the two proceedings in the person of Colo-
nel Abraham Rosenfeld. Rosenfeld had served as law member of the
Malmédy court and led the prosecution team in the Skorzeny trial,
which experience he was to describe as “interesting” but “unpleas-
ant.” He noted in a letter of October 8, 1947, to Willis M. Everett Jr.,
who had led the defense of the Germans accused of the Malmédy mas-
sacre, that “things have changed in the year since you were here.””
What was in Rosenfeld’s mind is uncertain, but there are undeniable
differences between the Borkum and Malmédy trials of 1946 and the
Skorzeny trial of more than a year later. Perhaps most noteworthy is
the fact that, in the Skorzeny trial, the defense was permitted to offer
evidence that the Allies had been guilty of offenses similar to those
with which the defendants in the case at hand had been charged. Tes-
timony regarding U.S. violations of the laws of war had been explicitly
excluded from the Malmédy trial and merely hinted at in the Borkum
courtroom. In what was perhaps the dramatic high point of the pro-
ceedings, RAF Wing Commander Forrest Yeo-Thomas was questioned
on his wartime efforts to organize French resistance activities, as well
as his involvement in espionage and sabotage behind German lines.
German uniforms obtained “by hook or crook” had often been em-
ployed, and Yeo-Thomas and his men, while so attired, had been pre-
pared to engage in combat, in the course of which prisoners were not
to be taken. It was with considerable relish that defense counsel ex-
plored this issue.

DEFENSE: In the event of discovery of danger [sic] or the pre-
vention of discovery, what would the practice be?

YEO-THOMAS: Bump off the other guy!

DEFENSE: Did the court get the answer?

PRESIDENT: Yes, the court got it.!

It has been alleged that German criminality in World War 11, for
largely cynical and opportunistic reasons, was inadequately punished
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and that the wartime Allied commitment to pursue the German authors
of atrocities “to the uttermost ends of the earth . . . in order that justice
may be done” was a “pledge betrayed.”! It may have been, although
one may legitimately ask whether “justice” for the worst of German
crimes could ever have been achieved or, indeed, what it would have
looked like. But the evaluation of postwar war-crimes justice has hith-
erto been incomplete. Surely a comparative appraisal of the manner
in which the victors dealt with lesser crimes committed by their own
personnel as well as by the enemy should enter into the analysis with-
out fear that German criminality will thereby be “relativized” and in
some sense excused on the grounds of rough moral equivalence. Nazi
Germany’s crimes, of which the Holocaust and genocidal war in East-
ern Europe are paramount, will always stand alone as constituting the
nadir of human conduct during World War II
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Memory

Erich Wentzel’s ashes were buried on the afternoon of Wednesday,
December 15, in Wuppertal’s Vohwinkel cemetery. The Wuppertaler
Rundschau reported that “over a thousand mourners . . . followed the
urn with silent emotion.” The Borkum prosecutors were not alone in
employing religious imagery to sanctify the dead. In his eulogy deliv-
ered in the cemetery chapel, Pastor Posth likened Wentzel to Christ,
crucified between the two thieves. “Seen in this light,” the article con-
tinued, “Wentzel’s tragic death receives its meaning.” Speaking at the
graveside, Caritas director Hans Carls embellished the image of Went-
zel’s Christ-like martyrdom by recalling the last words allegedly spo-
ken by the deceased: “Lord, thy will be done.” The mournful strains of
Ich hatt’ einen Kameraden, the traditional lament for a soldier fallen in
battle, echoed over a grave that was covered by what was described as
“a mountain of flowers.”!

Other published accounts were less ethereal. A bitter commentary
that appeared in an unidentified German newspaper struck hard at the
alleged injustice of Wentzel’s conviction in Ludwigsburg and hanging
in Landsberg and their possible consequences.

The German public has the right to be informed of what took
place behind the closed doors of the American war tribunals, and
what is taking place inside the walls of the Landsberg prison. The
German public has this right, because one cannot assert that one
wants to punish war crimes, while one is committing grave injus-
tices oneself. We consider it our conscientious duty to take care
that the future relations between Germans and Americans are not
poisoned by the names of Dachau, Ludwigsburg and Landsberg,
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and we fear that a dangerous hatred and nationalism can be en-
gendered in the murky confusion of guilty and innocent. There-
fore, we take up the case of Erich F. Wentzel of Wuppertal in order
to show with what means and in what a spirit the Americans con-
ducted many trials. Wentzel has meanwhile been executed; he
died innocent, and he is not the only one.

There followed a recapitulation of the defense case for Wentzel and
a provocative reference to a lurid accusation that Wentzel’s wife had
leveled against Major Abraham Levine, the chief of the Borkum inves-
tigation team. Wera Wentzel had claimed that, in the course of a visit
to Borkum to learn something about her husband’s condition during
Levine’s pretrial investigations, Levine had attempted to “seduce” her.
Frau Wentzel’s resistance to Levine’s advances, the article asserted,
had resulted in Erich Wentzel’s solitary confinement for 14 days. And
the author may have been aware of the Schneeweiss case. “It is signifi-
cant in this context to learn from the American Army . ..,” he observed
sarcastically, “what the law is like that American soldiers are subject
to.” He continued:

They wanted to teach us Germans, they unrolled the horrors of
the Hitler regime before our eyes. Now we have a right to know
what really happened in Dachau, Ludwigsburg and Landsberg.
We want to know what the standards were for the justice that
engendered such “errors.” The Americans must make it clear that
justice is indivisible for victors and vanquished.?

It was a fair point. The article reflects the damage done to the image
of U.S. Army war-crimes justice by proceedings such as the Borkum
trial and its aftermath when compared to the Army’s handling of the
Voerde atrocity. The double standard applied by the United States in
comparable atrocity cases in which Germans and Americans were perpe-
trators provided an all too facile means by which Germans could seek
to minimize their own enormous burden of guilt for crimes that were
very much worse. “What really happened” at Dachau, where most
war-crimes trials conducted by the U.S. Army took place, included
not only the prosecution and the sometimes draconian sentencing of
Germans for crimes for the like of which Americans were commonly
punished more leniently if at all but also trials involving offenses that
were at the core of the Nazi system of mass murder—the operation
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of the concentration camps at Dachau, Mauthausen, and Buchenwald
and the Hadamar “euthanasia” facility where hundreds of thousands
had been done to death.

The Borkum trial, with particular emphasis on the fate of Eric Went-
zel, was the subject of a tendentious book published in 1952 under the
title Landsberg: Henker des Rechts? (Landsberg: Hangman of Justice?). The
question mark was disingenuous, as the author, K. W. Hammerstein
(apparently a pseudonym used by Erich Wentzel’s brother, Kurt) left
no doubt as to his conviction that justice had gone to the gallows along
with Wentzel. But a forward was contributed by Rudolf Aschenauer,
defense attorney in numerous war-crimes trials, including the Ein-
satzgruppen case, in which 24 SS officers were tried for participating
in the killing squads that murdered hundreds of thousands of Jews
in Russia.®> Aschenauer was also a prolific propagandist who railed
against alleged Allied injustices in the investigation and prosecution of
Germans for war crimes, and the trial and execution of Erich Wentzel
was prime grist for his mill. Wentzel, he declared, was “one of many”
victims of Allied hatred and lust for vengeance, which had subjected
Germans of all ages and social classes to brutal mistreatment and un-
just trials, setting them on a path of suffering that led to the gallows
or prison. Hammerstein/Wentzel’s book would, he claimed, “prove
that men like Erich Wentzel were not criminals, but victims of a justice
system manipulated for political ends.”* In Aschenauer’s hands, the
death of Erich Wentzel became a weapon that, like the flawed Mal-
médy massacre trial, could be used to defame the whole of the Allied
war-crimes trial program and, by implication, exonerate Germans for
the horrendous crimes of the Third Reich.

Hammerstein/Wentzel’s book offered a highly dramatized, semi-
fictional account less of the Borkum atrocity itself, which he made no
effort to deny, than of the subsequent investigation of the incident and
trial of its alleged perpetrators by the U.S. Army. The anti-Semitism
that had been at the foundation of the Holocaust was clearly evident in
Hammerstein/Wentzel’s treatment of Major Abraham Levine, leader
of the investigation team. In an affidavit, Wera Wentzel had asserted
that Levine had attempted to “seduce” her when she had approached
him for information on her husband and a request that he deliver to
him a letter.> Hammerstein/Wentzel’s lurid and heavily dramatized
version of the alleged event would not have been out of place in the
pages of Julius Streicher’s virulently anti-Semitic Nazi newspaper, Der
Stiirmer. Having invited Wera Wentzel, “an elegant blond woman,”
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to his hotel room for a cigarette, the “dark eyed” Levine allegedly
informed her of her husband’s perilous situation and boasted of his
amorous successes with German women. Then, according to the au-
thor, he attempted to undress Frau Wentzel and forced her onto his
bed. The account has Frau Wentzel succeeding in escaping Levine’s
clutches with an indignant “I am not one of your loose girls! I am a
German woman, Herr Major! Among our officers it was self-evident
that along with the uniform went the obligation to behave decently,
and I believed that to be true throughout the world.” She then resolved
to leave the island rather than risk another encounter with Levine, con-
vinced that her resistance to his advances had seriously damaged her
husband’s prospects.®

How closely Hammerstein/Wentzel’s account approximates reality
is now impossible to ascertain. Wera Wentzel had waited two and a
half years after the alleged event to execute an affidavit of which her
likely brother-in-law’s description is a highly dramatized version. Her
motives are clear—to weaken the case against her husband by reveal-
ing, exaggerating, or fabricating an incident that cast aspersions on
the investigator who had secured the sworn statements that formed a
major part of the prosecution case. In Hammerstein/Wentzel’s hands,
it became a device that degraded justified criticism of genuine abuses
in U.S. war-crimes trial policy with the racism that had been the cor-
nerstone of the Third Reich and the motivation for its most heinous
crimes. Persons of all faiths except Jews had urged mercy for the Bor-
kum convicts, the author pointedly noted, seemingly unconscious of
the grotesqueness of the statement or, perhaps, confident that it would
resonate positively with his readers.”

Hammerstein/Wentzel admitted that not all of the Germans held in
Landsberg prison were innocent.® That grudging concession, contained
in a sparse three-sentence paragraph, hardly conveyed the enormity
of the crimes of which some of them had been convicted. One of the
last inmates of Landsberg to keep an appointment with its gallows
was Oswald Pohl, wartime chief of the SS Economic and Administra-
tive Main Office, a typically benign-sounding bureaucratic structure
whose responsibilities included the brutal exploitation of hundreds
of thousands of concentration-camp prisoners and the utilization of
the “byproducts” of the murder of millions of Jews in the extermina-
tion camps. The injustices allegedly visited on Erich Wentzel and other
Borkum defendants, on the other hand, were described in lurid de-
tail. Beatings, starvation rations, and primitive living conditions not
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dissimilar to those inflicted on prisoners in Nazi concentration camps
were allegedly inflicted by Esterwegen’s new masters on the suspects
in the Borkum case being held there, while U.S. investigators extracted
“confessions” in brutal interrogations and contrived to “misplace” in-
convenient witnesses whose stories threatened to undermine the pros-
ecution’s case.’ Erich Wentzel had been singled out for a “frame-up”
by Levine, the author implied, as revenge for Wera’s resistance to his
advances. Sergeant Schmitz, who had led the guard detail during the
fatal march, bore the major burden of responsibility for the failure to
protect the prisoners but, with Levine’s connivance, had attempted
(unsuccessfully) to save himself by shifting the blame to Wentzel. Dur-
ing the trial, the defense had been inept, while the officers sitting in
judgment, the author claimed, had gotten drunk while deciding on the
sentences to be imposed.!°

It was a badly distorted account of the investigation and trial and
an example of the inclination of many postwar Germans to regard
themselves as victims, rather than the perpetrators or accomplices of
Nazi criminality. Four years later, a very different appraisal of the Bor-
kum trial was published in the United States by Maximilian Koessler
in the scholarly Journal of Criminal Law, Criminology, and Political Sci-
ence. Koessler was an Austrian-born lawyer who had been employed
by the War Crimes Branch of the Army’s Judge Advocate General’s
Department. Koessler was nothing if not a meticulous analyst of judi-
cial proceedings. He had been assigned the Malmédy massacre case
for review, a task that his boss hoped he would complete in three to
four months. Six months later, he had completed evaluations of the
convictions of only 15 of the 73 former SS men who had been tried and
found guilty. He was not afraid to find fault with Army investigative
and court procedure. Some of the Malmédy defendants, he concluded,
had been convicted on inadequate evidence, and some pretrial sworn
statements shared suspiciously similar wording, perhaps related to
questionable interrogation techniques, including the use of false wit-
nesses and mock trials.!!

Koessler’s analysis of the Borkum trial, which he declared “was
one of the most interesting among those American war-crimes cases
which were tried outside Nuremberg,” was apparently motivated by
personal interest, rather than the result of an official assignment. He
rightly passed off Hammerstein/Wentzel’s book as “mostly based on
hearsay and colored by the attempt to eulogize one of the defendants”;
it, in fact, closed with an epitaph for Wentzel, the “victim of judicial
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murder by an American military court.” Koessler entitled his article
“Borkum Island Tragedy and Trial,” but his tragedy was not Hammer-
stein/Wentzel’s but, rather, the “cruel ordeal” and murder of #909’s
crew. He accepted as factual the description of the events of August 4,
1944, as they had been presented by the prosecution: the prior inflam-
matory editorial by propaganda minister Goebbels, elevated in the
minds of the defendants to the status of a “decree”; the capture of the
bomber’s crew by members of the Ostland Battery under Lieutenant
Seiler’s command and its interrogation by Wentzel; the orders to the
guard detail to conduct the prisoners by the longest possible route to
the point of embarkation to the mainland; the assault on the prisoners
by members of a Labor Service detachment with Wentzel’s tacit ap-
proval, if not actual connivance; Mayor Akkermann’s incitement of the
crowd to attack the prisoners and the failure of the guards to protect
them; Langer’s shooting of the “little flyer,” Howard Graham, and the
failure to arrest the assailant, giving him the opportunity for a second
attack in which he murdered the remaining prisoners; and, finally, the
drafting of an official report on the incident that falsified the manner
in which the crew of #909 had been done to death. But Koessler had
serious reservations about the conclusions that the court had drawn
from the narrative.!?

An analysis of the thinking behind the verdicts was, as Koessler
pointed out, impossible inasmuch as the officers who arrived at them
had offered no explanation as to how they had reached their conclu-
sions. But he was able to reasonably infer that the prosecution’s theory
of criminal conspiracy had played an important role in determining
the Borkum trial’s outcome, and with that he disagreed on both legal
and evidentiary grounds. It was inappropriate, he argued, for the court
to have applied American common-law concepts of conspiracy, con-
cepts unknown to legal systems based on civil law, such as Germany'’s.
Moreover, even under the American concept of criminal conspiracy,
Koessler believed, there had been inadequate evidence to convict four
of the five defendants, including Wentzel, of the murder charge. He
doubted that the “spontaneous action of Langer” could be reasonably
construed as a natural or foreseeable consequence of a scheme to ex-
pose the Americans to abuse by the civilian population.'?

Koessler was more cautious in judging the matter of sentencing,
although he clearly believed that the prison terms given to the defen-
dants found guilty only on the assault charge were excessive. On the
graver issue of the five death sentences, however, Koessler refused to
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express an opinion, perplexing in view of his skepticism with regard
to the evidentiary bases for those verdicts. The commutations of Goe-
bell’s and Seiler’s sentences, however, seemed to him “highly ques-
tionable” in view of the two men’s roles as the “wire pullers” behind
the march that had resulted in the deaths of the seven American pris-
oners. Perhaps reflecting reluctance as a German-speaking immigrant
to the United States to question the fundamental integrity of the trial,
Koessler hastened to add that “nothing herein is meant to deny or ques-
tion that all those who had to make decisions in the case discharged
their duties in a most conscientious way, with the honest intention to
find the truth, to be just, and to be fair.”!*

Hammerstein/Wentzel, surprisingly, made no reference to the Vo-
erde murders and Schneeweiss’s prison sentence and early release, al-
though he may have been in contact with Rolf Galler, Erich Wentzel’s
German attorney, who had brought the disparity between the fates of
the two men to General Clay’s attention. Indeed, beyond noting that
Langer’s wife and children had been killed in an air raid on Hamburg,
Hammerstein/Wentzel said nothing about German sufferings at the
hands of the Allies during the war. In addition to the brief article in
Stars and Stripes that announced Schneeweiss’s parole and the uniden-
tified article referred to by the employees of the Burbank Evening Re-
view, which led them to conclude incorrectly that the German civilians
for whose murders Schneeweiss had been convicted had been killed
during a combat operation, there is a clipping in the Truman Library
containing a photograph of Fannie Schneeweiss and her two children,
ages 3 and 17 months, with an inset of a moderately handsome Rob-
ert Schneeweiss in his second lieutenant’s uniform. The caption notes
prosaically that a petition had been filed “in Washington” requesting
the commutation of his 25-year sentence.'® But there is nothing on the
Voerde murders comparable to Koessler’s analysis of the Borkum case,
although the former seems inherently no less interesting or significant
than the latter. A routing slip in the Schneeweiss file dated Febru-
ary 20, 1950, at which time the file was classified “restricted,” notes
that a “technical historian” employed by the “Research Office of the
Army” planned to consult the documents for a paper on the “Geneva
Convention and its effect on physiological [sic] warfare,” but a later
addendum declares that “the historian found nothing she could use
in her paper and so she made no notes.”!® If the author had been in-
terested more broadly in the effect of international law on the conduct
of troops in battle, she might have found something worthy of note in
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the Schneeweiss trial record. When asked by a member of the court if
he had ever heard of the War Department’s Field Manual 27-10 Rules
of Land Warfare in the course of his military experience, Schneeweiss
answered in the negative and added that not only had he never been
required to read it but he had never seen a copy of it prior to his court-
martial."”

Evidence that public memories of World War II are selective should
shock no one. Why the Army’s “technical historian,” identified only
as a “Dr. Bartimo,” scrawled in pencil on a slip of paper, should have
elected not to include the Schneeweiss case in her paper is not known,
but to many Americans with a modicum of historical consciousness,
the consumers of the never-ending flow of popular literature and vi-
sual treatments of World War II, the preservation of a sanitized image
of their country’s conduct of the war is a sacred obligation. To do
otherwise, as was demonstrated by the controversy surrounding the
proposed Smithsonian Air and Space Museum’s exhibit to commemo-
rate the 50th anniversary of the atomic bombing of Hiroshima, is to
be guilty of “revisionism.”!® That revising beliefs about the past on the
basis of new information and altered perspectives, what historians
must do in order to elevate their product above the perpetuation of
what its consumers find familiar and comfortable, can generate high
levels of resistance when it is applied to what is perhaps the most
positively regarded collective experience in U.S. history is not surpris-
ing. But it imposes unfortunate and harmful limitations on public un-
derstanding of this most terrible of all wars and of war in general. The
moral balance between the United States and its enemies in World
War II is not significantly altered by the recognition that U.S. combat-
ants, too, were sometimes guilty of gross violations of the laws of war
but escaped the punishment for them that was often imposed on their
enemies. When the author served as a consultant and “talking head”
for a documentary television program on the Malmédy massacre, his
suggestion to the producers that a broader perspective be provided by
including at least a brief reference to similar atrocities committed by
U.S. forces was received with something close to horror and peremp-
torily rejected. Information on the Biscari atrocities that recently ap-
peared in a leading Italian newspaper and on Italian state television
seems not to have registered with U.S. news media.'” Although some
Germans have also resisted confronting aspects of their nation’s far
worse record of war crimes—the fact, for example, that the German
Army willingly cooperated with Heinrich Himmler’s SS and police
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in waging a racial war of almost unimaginable barbarity in Eastern
Europe—the broad outlines of German genocide are denied only by
a lunatic fringe. More characteristic of present-day Germans seems to
be a compulsive need to express remorse for the criminal acts of the
Third Reich.
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August 4, 2003

On August 4, 2003, a small memorial was dedicated on Borkum to
the seven American airmen who had been murdered there 59 years
earlier. It is an incongruous intrusion in a resort community normally
preoccupied with serving a thriving tourist trade. Current vacation
literature entices the reader with the prospect of “sun on your skin,
an endless vastness in view, sand between your toes, wind in your
hair. . . . Borkum invites you to an unforgettable summer holiday.”
Should the North Sea be uncooperatively calm, “the Flow Rider, the
only indoor surfing facility in Northern Germany,” is available to sim-
ulate the waves that had sometimes washed onto Borkum’s wartime
beaches the bodies of downed airmen.! The events of August 4, 2003,
evoked memories of that grimmer Borkum.

Wilfried Krahwinkel, one of the island’s permanent residents and
an employee of the narrow-gauge railroad that might have been used
to safely transport the crew of #909 to the point of departure for the
mainland, had developed an interest in Borkum’s World War II his-
tory. Some older residents casually mentioned to him that a number of
“Canadian” prisoners had been murdered on the island, an issue un-
addressed in local historical literature. Further research revealed that
the victims had belonged to the U.S. Army Air Forces and introduced
him to the webpage of the 486th Bombardment Group and its histo-
rian, Robin Smith, who provided him with the names of #909’s crew.
Dr. Helmer Ziihlke, one of Borkum’s physicians and the honorary di-
rector of its museum of local history, had been educated on the events
of August 4, 1944, by Krahwinkel and by Bryan van Sweringen, an
American historian who had become familiar with the records of the
Borkum trial while serving as an intern at the U.S. National Archives
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in the 1970s. He and his German-born wife had visited Borkum in the
summer of 2002 and, in a dramatic gesture, had walked the route fol-
lowed by #909’s crew and their guards, placing a yellow rose at the
scenes of their murders. Before leaving Borkum, van Sweringen depos-
ited a summary of the atrocity at the museum. The contents of the docu-
ment, Zithlke later recalled, had seized him and had refused to let go.?

Krahwinkel and Ziihlke initiated a campaign to erect a memorial on
Borkum to the murdered American airmen, whose bodies had long be-
fore been moved either to the United States or to the Ardennes Ameri-
can Cemetery in Belgium.?> Town councilmen and business people
reacted hesitantly at first. Many Borkumers held ambivalent views on
the events of August 4, 1944, and their aftermath, recognizing the inhu-
manity of marching #909’s crew through the town without protection
but also seeing injustice in the death penalties imposed for Langer’s
murderous acts. But it was also recognized that the American airmen
bore no responsibility for flaws in U.S. Army justice. A decision was
made to purchase a small stone monument, its cost defrayed by Bor-
kum’s Rotary Club. The memorial was erected in Borkum’s war me-
morial square on Hindenburg Strasse and dedicated in a ceremony
conducted on August 4, 2003, the 59th anniversary of the murders of
#909’s crew.* Among the several hundred persons in attendance, many
of whom were probably curious townspeople and vacationers, was a
handful with a more compelling interest. Present were Quentin F. In-
gerson, #909’s navigator, and Kazmer Rachalk, its flight engineer, both
of whom had bailed out of their damaged B-17 in the vicinity of Bremen
and fallen into the hands of less wrathful captors, thereby avoiding the
death march on Borkum. They were accompanied by surviving rela-
tives of the murdered airmen and the 486th’s historian, Robin Smith.
Also in attendance were representatives of the German government
and the U.S. Air Force, the former to offer expressions of contrition for a
criminal act for which they bore no responsibility, the latter to extol the
sacrifice involuntarily made almost six decades earlier by #909’s crew.>

The language of memory reflects the tensions inherent in the event
that evoked it. A bronze plaque affixed to the rough-hewn stone
contains the names and ranks of the seven victims, rendered in large
capital letters. They are preceded by a statement in smaller characters
in both German and English. The latter reads:

In Memory
of those US-Airmen
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who were killed under tragic
circumstances on August 4th 1944
after being captured on our island.

But by whom? And what was the nature of these “tragic circum-
stances”? An uninformed visitor to Borkum might suppose that the
prisoners had been run over by an out-of-control truck or crushed by
a collapsing wall. Beneath the names of the murdered Americans, but
in German only, is a statement that reads, “With them, we also remem-
ber the millions of soldiers in many countries who, in violation of in-
ternational agreements regarding the treatment of prisoners of war,
had to give up their lives [ihr Leben lassen mussten] in captivity.”® Un-
mentioned was the fact that the most numerous of these were Soviet
prisoners taken by Germany, of whom roughly 3.3 million of the ap-
proximately 5.7 million captured (58 percent) perished.” By that stan-
dard, the Borkum atrocity—indeed, all atrocities inflicted by Germans
on Americans—were minor. In any case, the monument seemed to
suggest that the U.S. airmen had died as part of an impersonal and
universal wave of wartime brutality.

German speakers at the dedication ceremony were less ambiguous
than the text of the monument. Pastor Joachim Jannsen expressed re-
morse for a shameful act that occurred as “part of the darkest chapter
in German history.”® The murder of seven airmen who were engaged
in an aspect of World War II that is not without a high degree of moral
ambiguity was thereby implicitly linked to what is arguably the great-
est crime in modern history, the Holocaust and the German genocidal
war in Eastern Europe. Pastor Jannsen’s oratory alongside the obfus-
cating text of the monument exemplifies the extraordinary difficulty
Germans experience in reconciling their own wartime suffering with
the unparalleled catastrophe that Germany inflicted on Europe and
doing it without alienating people with divergent perspectives in Ger-
many itself and affected non-Germans, some of whom were among the
spectators and participants.

Brigadier General Stanley Gorenc and Colonel Kerry Taylor, rep-
resenting the U.S. Air Force in Europe and the U.S. Eighth Air Force,
which had borne the brunt of the U.S. aerial assault on Germany, ex-
pressed a less ambivalent perspective. General Gorenc praised the
people of Borkum for having confronted their history and lauded the
murdered airmen for having made “the highest sacrifice for peace and
freedom,” while noting darkly the willingness of Borkumers to “allow
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a bitter inheritance to live on” in the form of the monument.’ Colonel
Taylor recalled “the constellation of fighters and bombers” that had
carried 350,000 airmen deep into Europe, of whom 26,000 had paid
“the ultimate price.”’” Borkum provided an ideal venue for reaffirm-
ing the comfortable proposition that the cost, both in American lives
and in the products of U.S. industrial predominance, had been exacted
in a war that in a moral sense had been self-evidently necessary.

That many more German civilians than American airmen paid
the “ultimate price” was an aspect of the war central to the monu-
ment’s historical context addressed by neither German nor American
speakers. Reinhold Robbe, Social Democratic chairman of the Bund-
estag’s Defense Committee, however, came close. With a brutal frank-
ness unique in an otherwise delicately articulated event, Robbe raged
against “blind Nazis,” “guards devoid of decency,” and civilians who
had “humiliated and attacked” the American airmen. But, of course,
there was also Langer, “a German soldier obsessed with hate who had
executed the Americans one after the other.” That Robbe used the Ger-
man verb hinrichten (to execute), rather than ermorden (to murder), to
describe Langer’s act may have reflected a certain ambivalence, per-
haps subconscious. In any event, no overt reference was made to the
source of Langer’s hatred—the death of his wife and children in an
Allied bombing raid on Hamburg.!!

To have alluded to any of the roughly half-million civilians killed in
Allied air attacks on Germany during World War II would have been
awkward. Although in recent years Germans have felt increased free-
dom to grieve openly for their sufferings under American and British
bombing, any reference to them while dedicating a memorial to the
murdered crew would have seemed precariously close to an attempt
to lessen the gravity of the Borkum atrocity and perhaps to relativ-
ize other German crimes that were infinitely worse. German-born au-
thor W. G. Sebald has observed that “a nation that had murdered and
worked to death millions of people in its camps could hardly call on
the victorious powers to explain the military and political logic that
dictated the destruction of German cities.”!?> But Sebald has also noted
that “our vague feelings of shared guilt prevented anyone . . . from
being permitted to remind us of such humiliating images as the inci-
dent in the Altmarkt in Dresden, where 6, 865 corpses were burned on
pyres in February 1945 by an SS detachment which had gained its ex-
perience at Treblinka.”!® To have pointed out that the physical results
of mass killings, irrespective of their motivation and methodology, are
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much the same would have violated the spirit of “shared guilt” that
had produced the monument.

And there was the memory complex of the American guests to
consider. While strategic bombing failed to live up to the full promise
held out for it by its proponents, American airpower and the indus-
trial and technical virtuosity that gave rise to it contributed signifi-
cantly to a victory that was relatively economical of American lives,
if profligate in its toll on enemy civilians, as well as on the citizens of
countries under German occupation. The romance of clear-eyed young
Americans waging high-tech war in the light of day (in contrast to
their surreptitiously night-bombing British counterparts) in the face of
sometimes crippling losses has not lost its appeal. The stirrings of con-
science that have animated and embittered the American debate over
the morality and necessity of bombing Japanese cities, particularly the
atomic bombings of Hiroshima and Nagasaki, are not matched in post-
war American ruminations over the appropriateness of the means by
which Nazi Germany was brought down, surely in part a gauge of the
horror that German genocide continues to evoke, and the “conven-
tional” nature of the bombs employed against its authors. The onus
for “indiscriminate” urban bombing, moreover, is borne primarily by
the British, a not entirely equitable assessment, as even the modest de-
gree of “precision” with which American bombers dropped their loads
on German targets early in their war was partially abandoned in that
war'’s latter stages. “Blind” bombing through thick cloud cover, using
the primitive on-board radar then available, permitted a degree of ac-
curacy that differed little from that of RAF Bomber Command’s “area
bombing.” This led ball turret gunner Sergeant John Briol of the 457th
Bomb Group to note grimly in his diary, “If we fall into most Ger-
man hands now, they will kill us.”** The same realization prompted
Bernerd Harding of the 492nd Bombardment Group to bury his pi-
lot’s wings following the shooting down of his B-24 over Germany
on July 7, 1944." Even daylight bombing in conditions of good vis-
ibility often devastated areas far beyond the intended target. Briol’s
group was dispatched to bomb the marshalling yard at Mayen, “a little
city of about 2000 people. We blasted the yards all right and the entire
city with it. I saw the whole city disappearing and I suddenly realized
again what a rotten business this was.”'® But such brutal candor was
remote from the atmosphere surrounding the dedication of the monu-
ment. The national anthems of the two countries were played, while
members of the U.S. and German armed forces stood at attention. The
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two elderly survivors of #909’s crew saluted the memorial to their
murdered comrades, while many in the audience wept, although, per-
haps, not all for the same thing."

The elaborate binational memorialization of the murdered crewmen
of #909 stands in stark contrast to remembrances of the German civil-
ians murdered in Voerde. The history of the 36th Tank Battalion, to
which Lieutenant Schneeweiss had belonged, recalls Voerde only as
a stop en route to an assembly area near Bruckhausen, a way station
on the battalion’s triumphant drive to victory over Germany less than
two months later. The history of the Eighth Armored Division does
not mention the town at all.’® As far as American memory of World
War 1II is concerned, the Voerde atrocity is a nonevent. Interestingly,
and no doubt for different reasons, the people of Voerde, although they
have memorialized the martyred children of Buschmannshof, have re-
pressed or, at least, have failed to register public memory of their own
murdered citizens. When asked if German records dealing with the
murders were available, city archivist Giinter Wabnik replied to the
author:

The city archives has previously been unaware of the event you
describe. Records in this office give the cause of death of the six
persons whose names you provided as having died through the
effects of war. As a result of some research—information provided
by residents at the time of the event—I now know that seven or
eight civilians were shot to death by American soldiers. Besides
those whom you named, Heinrich Tittmann and Gertrud Neu-
kéter (?) (not yet fully clarified) also died."”

Gefallen durch Kriegseinwirkungen—died through the effects of war.
That minimally informative language in Voerde’s archives constitutes
the memorial for perhaps eight of its citizens, eight among the many
millions of civilian victims of World War II
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Epilogue

German memorialization of the American airmen murdered on Bor-
kum and American amnesia regarding the murdered civilians of Vo-
erde reflect the very different collective memories of World War II
held by the two peoples. To generalize about anything as complex
as the perspectives of millions of human beings on events now more
than 60 years in the pastis hazardous in the extreme, but it is probably
not too daring to suggest that German and American collective mem-
ories regarding the Second World War are approximate opposites of
each other. For most Germans, World War II was a profoundly nega-
tive event, in which a war caused by German aggression resulted in
the deaths of approximately four million of their countrymen and cit-
ies reduced to vast landscapes of rubble. The war also earned for Ger-
mans the moral condemnation of much of the world for a campaign
of genocide that murdered not only six million Jews but millions of
others categorized as Untermenschen, while Germany subjected much
of Europe to a brutal occupation.

To be sure, the precise character of this negative memory has man-
ifested itself in changing forms over the decades since May 1945, a
fact complicated by Germany’s division between communist east and
capitalist west until 1990. Germans’ initial preoccupation with their
own wartime and postwar suffering, understandable but intensely of-
fensive to surviving victims of German aggression, exploitation, and
genocide, gave way by the late 1960s and 1970s among a younger gen-
eration to a sharper consciousness of widespread German wartime
criminality.! Some young Germans came to identify with Nazism'’s
Jewish victims, learned Hebrew, and visited Israel. The American
political scientist Daniel J. Goldhagen’s controversial Hitler’s Willing



212 Epilogue

Executioners: Ordinary Germans and the Holocaust, which posited that
most Germans had been imbued with anti-Semitism and willingly ac-
cepted, if they did not actively participate in, the Holocaust, was pub-
lished in 1996 and in translation became a best seller in newly reunified
Germany, winning for its author a prestigious prize.? Jorg Friedrich’s
Der Brand. Deutschland im Bombenkrieg 1940-1945, which described
in lurid detail the sufferings and deaths of hundreds of thousands of
German civilians and the destruction of a rich material heritage under
years of merciless bombing, also recognized that it was Hitler who was
ultimately responsible for Germany’s destruction.’ Yet, Friedrich’s em-
phasis on the terrible toll exacted by the Allied aerial assault, couched
in descriptive terms suggestive of the Holocaust, made some read-
ers uneasy. An exhibition entitled “War of Extermination: Crimes of
the Wehrmacht 1941 to 1944,” which opened in 1995 and was seen by
hundreds of thousands of visitors in 34 German and Austrian cities,
revealed widespread resistance to its message that the German Army
and not only the SS had been heavily implicated in the murders of
millions of Jews and non-Jews in the Soviet Union.* But, at the end of
the first decade of the 21st century, well into the seventh decade after
the start of World War II, Germans are still bringing to trial very old
men for crimes committed during that war, although many war crimi-
nals have gone unpunished. Ninety-year-old Josef Scheungraber was
convicted in August 2009 of having been responsible as a 25-year-old
lieutenant for the murders of 10 Italian civilians in 1944 in reprisal for
the killing by partisans of two German soldiers. He was sentenced by
a Munich court to life imprisonment. On quite another level of crimi-
nality, the German trial of 89-year-old John Demjanjuk, charged with
having been a party to the murders of 27,900 Jews in the Sobibor exter-
mination camp, where he had served as a guard, began in Munich on
November 30 of the same year.®

And Borkum is not the only German town to have memorialized
murdered U.S airmen. Little more than a year after the dedication of
the Borkum monument, the industrial city of Riisselsheim, home of
the Opel automotive plant, unveiled a memorial to the seven B-24
crewmen killed there by a mob on August 24, 1944. It is a more impos-
ing and emotionally compelling structure than the stone erected on
Borkum’s war memorial square, consisting of a wall more than six feet
high on which appear larger-than-life-size photographs of the youth-
ful American crew. Memory of the murders had percolated beneath the
surface of life in Riisselsheim for many years. Far more Riisselheimers
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than the 11 defendants who had been brought to trial by the U.S. Army
in July 1945 had played supporting roles in the murderous assaults.
Widespread fear of awakening a potentially dangerous sleeping dog
had enforced silence until the chance encounter of an artist with a talk-
ative older resident in the early 1990s resulted in the incorporation of
the incident in a painting commissioned by city leaders and the open-
ing of the murders to public discussion. The memorial was the even-
tual result.® German guilt produces monuments to men who came not
only to bomb but also, some Germans now believe, to liberate them.
The collective memory of World War II held by most U.S. citizens,
by contrast, is dramatically different. To the majority of white Ameri-
cans, World War II was “the Good War,” and challenges to that image
are bitterly resisted. A notable example of this resistance is the uproar
sparked by the Smithsonian Air and Space Museum’s proposed exhibit
to commemorate the 50th anniversary of the dropping of an atomic
bomb on Hiroshima, which, along with the nuclear attack on Naga-
saki three days later, was the culminating event in the evolution of
indiscriminate urban bombing during World War II. The original plan
for the Smithsonian’s exhibit centered on a portion of the fuselage of
the Enola Gay, the plane that carried the bomb to Japan, accompa-
nied by artifacts from the devastated city, including a child’s scorched
lunchbox and other evidence of the effects of the bomb on the civil-
ian population. Accompanying text questioned the necessity of “nuk-
ing” Japanese cities and alluded to the postwar nuclear arms race that
development and use of the bomb unleashed. News of the planned
exhibit precipitated a storm of protest and invective from veterans’
groups, journalists, and politicians, who argued that “truth” had been
distorted and the memory of American wartime heroism besmirched.”
The New York Times was moved to observe that the proposed exhibit’s
critics would accept nothing less than “uncritical glorification of the
American war effort.”® Many academic historians defended the origi-
nal plan and deplored the Smithsonian’s efforts to satisfy its critics. No
satisfactory middle ground could be found. The original 10,000-square-
foot exhibit was canceled and replaced by a minimalist display of the
Enola Gay’s fuselage, accompanied by a bland identifying plaque.’
Cards left by visitors to the exhibit reflected a variety of responses,
ranging from the inane (“It’s pretty stupid here. My legs hurt.”) to
echoes of wartime hatreds (“They deserved what they got—should
have been sooner.”) and the simplistically patriotic (“Please do not ever
remove this. This is why we are here and free today.”). But there were
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also statements of varying degrees of sophistication that were critical
of the dropping of the bomb and the sanitized exhibit commemorating
it. “A whitewash,” declared one. “Murder by any other name is still
murder. It is about time we admit the blood on our hands,” proclaimed
another. A similar conviction was expressed by the visitor who wrote:
“The exhibit should never have been scaled back. This is an important
if dark part of our history, and to not pay it its full due is a disgrace.
I'm ashamed the museum gave in to outside pressure.” Another asked
more colloquially, “Why are we so chicken to own part of our action,
fellas?”10

But, for most Americans, World War II is not history in any ana-
lytical sense but, rather, uncritical, patriotic myth, the stuff of celebra-
tion and self-congratulation. While many personal accounts of war
experiences contain references to American atrocities and a few recent
screen productions have alluded to them, these have not entered the
dominant popular narrative of the war. Americans have constructed a
memorial to the victims of the Malmédy massacre, located at the site
of the atrocity, in the form of a rustic stone wall on which are mounted
86 plaques, each bearing the name of a murdered GI. It is much vis-
ited by American tourists. The dead now lie in cemeteries in Europe
and the United States. The Italian victims of the Biscari massacre, on
the other hand, have disappeared. Family members are unable to visit
their graves, whose locations are unknown.!

Unlike Germans, Americans have lacked a powerful motivation to
critically assess this phase of their national history. A war experience
that did occasion considerable critical self-assessment, the Vietnam
conflict, with its American atrocities that were punished only nomi-
nally, if at all, seems to have more deeply embedded selective memory
of World War II as the contrasting “Good War,” a kind of retrospective
antidote to those poisonous years of the late 1960s and early 1970s.
Then, unlike in the Vietnam war, the enemy seemed unambiguously
evil and the United States, which was attacked by the evil enemy, un-
ambiguously good, and the war ended in the unambiguous victory
of good over evil, for which the United States, in the minds of most
Americans, was primarily responsible.’? Threats to that treasured sys-
tem of collective memory are greeted with outrage and rejected as “re-
visionist,” an epithet (when used in this context) that overlooks the
fact that all advances in human knowledge are and must be revisionist
and that assumes that “true” historical understanding must be a fixed
reality.
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Surely one reason why the image of the Good War is so resistant
to change is that, beyond its serviceability to the American collective
ego, it is, in its broad outlines, true. The United States, while not the
sole author of victory, was an indispensable factor in its achievement,
and the enemy, certainly in the manifestation of Nazi Germany, was
profoundly evil. Casual murders of prisoners of war—even the mass
slaughter of noncombatants by aerial attack as part of a brutal effort
to subdue an implacable and, in the case of Germany, genocidal foe—
are in a different and morally far less reprehensible category from the
programmatic extermination for its own sake of entire racial groups.
Yet, the victims of the Voerde atrocity were neither combatants nor the
civilian casualties of a combat operation. In the absence of any evi-
dence to the contrary or a crude belief in the undifferentiated collective
guilt of all Germans for Nazi crimes, it appears that they were at least
as undeserving of their violent deaths as the crewmen of #909 were of
theirs. Should they be memorialized, as well? Or has selective histori-
cal memory consigned them to oblivion?
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