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Using a new conceptual framework, the author examines the processes
of legal reform in post-socialist countries such as China. Drawing on
Bourdieu’s concept of the ‘field’, the increasingly complex and contested
processes of legal reform are analysed in relation to police powers.

The impact of China’s post-1978 legal reforms on police powers is
examined through a detailed analysis of three administrative detention
powers: detention for education of prostitutes; coercive drug rehabili-
tation; and re-education through labour. The debate surrounding the
abolition in 1996 of detention for investigation (also known as shelter
and investigation) is also considered. Despite over twenty years of legal
reform, police powers remain poorly defined by law and subject to min-
imal legal constraint. They continue to be seriously and systematically
abused. However, there has been both systematic and occasionally dra-
matic reform of these powers. This book considers the processes which
have made these legal changes possible.
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me to start this project and to complete it. He is sorely missed. This work
was submitted as a PhD thesis at the University of Melbourne in 2004.
owe a great debt of gratitude to my supervisors Michael Dutton and Pip
Nicholson. They did more to assist me with this project than supervisors
should humanly be asked. Without their comments, criticisms, advice
and unswerving support, this project would not be what it is now. All
errors of course are mine. My thanks to Jenny Morgan, Richard Mitchell,
Tim Lindsey, Sean Cooney, Lisa Stearns and Carol Jones who, along
with Michael Dutton, Pip Nicholson, Cheryl Saunders and Lawrence
Mabher, read and commented on parts or all of this book. Comments and
suggestions provided by my two thesis examiners and by the referees for
this book have been of great help in focussing my thinking on a number
of issues and have assisted me as I finalised the manuscript.

My friends and colleagues in the Law School at the University of
Melbourne have been constantly supportive of me and interested in
this project, for which I am deeply grateful. Thanks too to Kathryn
Taylor and Kerstin Steiner, who helped me produce the final version,
and Ingrid Landau, who, with her sister Rose, carefully read the final
draft of this book and checked references for me.
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My parents have supported me unswervingly throughout this project.
My mother read drafts and gave me endless encouragement; my father
took ownership of the thesis when it got too heavy.

Finally, my special thanks to David. He has supported and encour-
aged, cajoled and advised. His support kept me going to the end.

An earlier version of my discussion of the abolition of detention for
investigation in chapter 9 was published in ‘Mapping Legal Change in
the Context of Reforms to Chinese Police Powers’ in John Gillespie
and Pip Nicholson eds. (2005), Asian Socialism and Legal Change: The
Dynamics of Vietnamese and Chinese Reform, 212-38. Many thanks to
Maree Tait and Asia Pacific Press at the Australian National University
for allowing me to use portions of that article in this book.

Some comments on the sources used in this book are warranted.
When I started this research, the regulations, rules and other docu-
ments which form the basis of this work were not publicly available.
The regulatory infrastructure of administrative detention is contained
in a wide range of documents, including those issued by various organs
of the Chinese Communist Party, documents issued jointly by Party
organs and the State Council, State Council administrative regula-
tions, ministerial and local rules and documents and speeches records
of meetings. A significant proportion of these are of restricted circu-
lation. I relied heavily on the annual collection of regulations, rules
and normative documents compiled by the legal division of the Min-
istry of Public Security entitled Public Security Law Enforcement Manual
(Gong’an Jiguan Zhifa Shouce 2A4HFHETH) which changed its name
to Necessary Knowledge for Law Enforcement by Public Security Organs
(Gong’an Jiguan Zhifa Xuzhi 2#Hizzn) from 1998. The volume for
the year 2004 was the last available at the time this manuscript was
completed.

Starting from the late 1990s a wider range of documents and commen-
tary has become publicly available, though information on this topic
remains limited. I have also had access to some materials which are
unpublished or which I have obtained as photocopies. I have satisfied
myself that these materials are what they purport to be, but as they are
confidential, I am not able to give more complete references to them.
Where I have used these documents, I have set out their publication
details as photocopy materials. Access to this range of material gives
a unique opportunity to trace in detail the documentary account of
the development, reform and efforts to supervise administrative deten-
tion powers. | have used national statistics where possible, though in
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some areas, such as my discussions of enforcement rates in respect of
prostitution and drug addiction, statistics are only available for certain
provinces and cities. | have used these rather than none at all, espe-
cially where they illustrate increased rates of enforcement during law
and order campaigns. Unfortunately, some material to which I would
have liked to have referred, including comprehensive statistics com-
piled by the Ministry of Public Security (‘MPS’), is classified at a higher
level of secrecy than the documents accessible to me.

Unless otherwise stated, translations of Chinese materials are my
own. [ am grateful to Shi Chenxia for her assistance in checking the Chi-
nese translations in the index of legislation and the glossary of terms at
the time my PhD was submitted. Translations of titles of legal materials,
Party documents and speeches are set out in Appendix 1, the index of
legislation.
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INTRODUCTION AND
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CHAPTER ONE

THE PROBLEMS OF LEGAL REFORM
OF POLICE ADMINISTRATIVE
DETENTION POWERS

1 INTRODUCTION

This book examines the impact of rebuilding the Chinese legal system
since 1978 on the administrative detention powers of the Chinese public
security organs (gong’an jiguan 241K, also referred to in this book as the
‘police’).! The regulation and exercise of police administrative deten-
tion powers have arguably been amongst the most problematic areas in
the programme of rebuilding China’s legal system in the reform era.’
Until recently, the process of reconstructing the legal system appeared
to have limited impact on the definition and exercise of these powers.
This has been so for at least two reasons.

First, administrative detention powers are exercised alongside the
state’s criminal justice powers to target conduct considered to be socially
disruptive, to maintain public order, social stability and, ultimately,
political stability.” Consequently, there has been a high degree of
political sensitivity surrounding these powers. Deng Xiaoping repeat-
edly asserted that success of the economic modernisation programme

—_

The categories of forces falling within the definition of the people’s police (renmin jingcha Al #¢)
are set out in the PRC People’s Police Law 1995 (‘PPL’) at art. 2. They include: the public security
organs (gong’an jiguan A#%HLX), the state security organs (guojia anquan jiguan [M£4HL%), the
police in prisons (jianyu ¥%%) and RETL management organs (laodong jiaoyang guanli jiguan
SAHGREINLG) and the judicial police (sifa jingcha '3%4%¢) of the people’s courts and people’s
procuratorates. In this book all references to ‘the police’ are to the public security organs.

By ‘reform era’, I refer to the period following the Decision of the Third Plenum of the 11th
Central Committee of the Chinese Communist Party (‘CCPCC’) in December 1978 to embark
on a programme of economic reform and modernisation and to reconstruct the legal system.
Petracca and Mong, 1990: 1101-2.

)
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LEGAL REFORM AND ADMINISTRATIVE DETENTION POWERS IN CHINA

was premised on order and stability,* a demand reiterated by Jiang
Zemin.” The maintenance of social control since the introduction of
the economic modernisation policy in December 1978 has been so
important that it has led sociologist Borge Bakken to comment that
the policy of social control itself ‘has been one of the crucial pillars of
reform’.

In recent years, problems of social disorder have worsened along with
the deepening of inequities arising out of economic reform. The impor-
tance to the state of maintaining social order, control and stability has,
if anything, heightened. The programme to promote the construction of
a ‘Harmonious Society’ launched in February 2005 articulates a broad-
ranging plan to address these problems of social inequality and conflict,
with the slogan ‘democracy, rule of law, equity, justice, sincerity, amity
and vitality’.” A key focus of the Harmonious Society policy is to protect
social stability and order.

Secondly, the slow pace of reform of administrative detention pow-
ers is partly because these powers are concentrated in the hands of the
public security organs.® It is only in the reform era that the Chinese
police have become a police force as understood in the Western sense
of being a law enforcement agency, that is, a security force responsi-
ble for the management of public order and crime control.” Prior to
1979 it was more a revolutionary force than a force for law and order.
In a socialist state such as China,'® the public security organs remain

4 Deng Xiaoping, The Present Situation and the Tasks Before Us, 16 January 1980; see also Zhang,
Qiong, 2002: 38-9. In a speech in 1987, Deng Xiaoping said ‘China is a backward country. If it
is to become a developed, modernised country, there must be political stability, strict discipline
and good public order, without those we can accomplish nothing’: Deng Xiaoping, The Two
Basic Elements in China’s Policies, 4 July 1987; von Senger, 2000: 53.

Jiang Zemin, Hold High the Great Banner of Deng Xiaoping Theory for an All-round Advancement
of the Cause of Building Socialism with Chinese Characteristics into the 21st Century, 12 September
1997, 26; Lo, 1997: 483-5.

Bakken, 2000: 6. As a consequence, committees of the Chinese Communist Party (the ‘Party’
or the ‘CCP’), in particular the Political-Legal Committee (Zhengfa Weiyuanhui s#):Z02;), have
continued to be directly involved in the formation and implementation of social order policies
and in aspects of law and order enforcement: discussed in chapters 4 and 7.

The programme to construct a Harmonious Society was first set out by Hu Jintao at a meeting at
the Party School of senior Party and government leaders at provincial and ministerial level on 19
February 2005. Hu is Party Secretary, President and Head of the Central Military Commission.
The elements of an harmonious society are ‘minzhu fazhi, gongping zhengyi, chengxin youai,
chongman huoli, anding youxu, renyu ziran hexie xiangchu de shehui’ (WF:336, A ViX, WAL,
FEMRT N, )Y, NSRRI EER1Z5): Hu, 20 February 2005.

Discussed in chapters 3 to 6. 9 Dutton, 2000: 61; Fu, 1994: 280-2.

In this book I have adopted the definition of the state used by Heng in a discussion of the
Vietnamese state, in which the state ‘is defined broadly as the political authority that runs
the country in an institutionalized structure of party and government organs: Heng, 2001:

5
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THE PROBLEMS OF LEGAL REFORM

one of the main forces to buttress the power of the Chinese Communist
Party (‘CCP’ or ‘Party’) and to enforce its policies.'! The public security
continues to be a particularly powerful organ and central to the state’s
monopoly on coercion.'?

Despite this mixture of political sensitivity and concentration of
power in the hands of the police, factors that appear to militate against
the legal reform of these powers, I demonstrate in this book that there
has been both systematic and occasionally dramatic reform of these pow-
ers. | consider the processes which have made legal change possible.

2 THE ADMINISTRATIVE DETENTION POWERS

2.1 Introduction

In this book, I focus on three administrative detention powers: deten-
tion for education (shourong jiaoyu WFHF); coercive drug rehabilita-
tion (qgiangzhi jiedu ###); and re-education through labour (laodong
jiaoyang #5583, ‘RETL’)."” These powers are imposed primarily by the

214. This definition includes the exercise of power of the CCP as well as the organs of state
exercising legislative, executive and adjudicative power. This definition is further refined with
reference to the division drawn by Pitman Potter between the ‘regime’ and its ‘subjects’. The
‘regime’ constitutes the elite at central and provincial level and is defined in contrast to those
‘who either have no participation in the exercise of political rule, or whose participation is
wholly passive without opportunity for meaningful input’: Potter, 1994b: 327.

McCormick, 1990: 1-26, arguing China should be characterised as a Leninist state and describ-
ing the basic aspects of Leninist political organisation as being ‘the central institution is a
political party with a broad and formalized ideological agenda that penetrates most aspects of
society’ (at 87). As a result, the state is dominated by a central party which is ‘not just a ruling
class but a ruling institution’, and ‘pre-empts autonomous social or political organisation’ (at
87). The Party maintains an extensive organisation whose tasks include supervision of eco-
nomic, political and social organisation which is buttressed by an extensive police network.
The bureaucratic elite is also the political elite and the Party, through the government, has
a preponderant role in economic affairs. Hamrin and Zhao, 1995: Introduction, xxv—xxviii,
discussing the different models used to describe the transformation of Leninist states including:
bureaucratic authoritarianism; communist neo-traditionalism; fragmented authoritarianism;
and state corporatism. They conclude that the system in the Deng Xiaoping era (to the late
1980s) more closely resembled a bureaucratic authoritarian system. It is ‘bureaucratic’ in that
the Party ‘attempts to incorporate all social organisations within the party-state structure’. It is
authoritarian in that the central party state retains ‘ultimate, unlimited authority’: at xxv-xxvi.
They acknowledge that concepts from other theories also have explanatory value in respect of
different aspects of the party state structure and operation.

Professor Lubman argues that ‘police-administered sanctions express the dominance of the
criminal process by the police at all times before legal reform began in 1978, except when it
became a target of the Cultural Revolution’: Lubman, 1999: 80. He argues that police dominance
of the criminal justice process has continued into the reform era and is facilitated by the use
of administrative forms of detention outside the formal criminal justice system: at 1634,
168-70. See also McCormick, 1990: 104-14.

13 An alternate translation is rehabilitation through labour: Cohen, 1968: 21; Clarke, 1985: 1899.
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Chinese public security organs in the execution of their public order
(zhi’an #%) responsibilities.'* They are framed broadly to target people
seen as posing a threat to social order, undermining the ethical life of
society and harming the overall modernisation programme. This group
includes prostitutes, drug addicts and people who dissent or commit
misdemeanours, but whose acts are considered not to be sufficiently
serious to warrant a criminal sanction."’

Administrative detention powers have been the subject of sustained
criticism, both domestically and by international human rights groups.
There is good justification for these criticisms. Lawyers and human
rights groups have documented severe and chronic abuses of police
powers and of administrative detention powers in particular.16 Despite
some legal reform, these powers remain discretionary and largely legally
unconstrained.

By focussing on these three controversial powers — detention for edu-
cation of prostitutes and clients of prostitutes, coercive drug rehabilita-
tion and RETL — [ have necessarily omitted other important adminis-
trative detention powers exercised by the police. For example, I do not
look in any detail at powers such as administrative detention (xingzheng
julin 17803) under the Security Administrative Punishments Law, deten-
tion for questioning (liuzhi panwen #&#47l), detention for training of
juvenile offenders (shourong jiaoyang ¥##3%) in work-study schools'’
or confinement in asylums. The latter topic has been dealt with else-
where in an excellent and detailed report.'® The powers of detention
for investigation (shourong shencha ¥#ii#) " and detention for repatri-
ation (shourong qiansong W75iEi%), having been abolished, are considered
only in passing. This book does not examine in detail criminal coercive
powers exercised under the Criminal Procedure Law.

14 Hui, 1991: 100-2. 15 T discuss these powers in detail in chapters 5 and 6.

16 Cohen, 1993; Thornton, 1995; Fenwick, 2001, examining the use of forced labour; Human
Rights in China, 2001b; Amnesty International, 1991, containing a detailed analysis of the
legal basis for detention for investigation as well as documenting abuses; Amnesty International,
1997: 21-3;Wu, 1992: 81-107; Hung, 2003a; Human Rights in China, 2001b: 1-4, providing
a short history of development of RETL and the documents forming its primary legal basis. A
more general discussion can be found in Amnesty International, 1992; Amnesty International,
1996; Amnesty International, 1997; Human Rights Delegation to China, 1991; Human Rights
in China, 1999; Human Rights in China, 2001b. Epstein, 1992: 13 discusses detention for
repatriation briefly, as well as other detention powers such as detention for investigation and
RETL in his general discussion of justice in China.

17 Discussed in Curran and Cook, 1993. 18 Munro, 2000.

Also translated as ‘sheltering for examination’ (Hsia and Zeldin, 1992); ‘shelter and investi-

gation’ (Hecht, 1996: 21-2; Epstein and Wong, 1996: 480; Chen, Jianfu, 1999a: 201-6); and

‘sheltering for examination” (Wong, 1996: 367).
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2.2 Recent history
Although a range of detention powers was used for minor offenders
prior to 1949,°° the immediate origins of these police detention powers
can be traced back to the early days of the establishment of the Peo-
ple’s Republic of China (‘PRC’).”! Professor Cohen refers to the use of
these powers in the period 1949-53 as the “administrative” roundups
of petty thieves, gamblers, opium addicts, whores, pimps, vagrants and
other dregs of the old society’ where the police ‘subjected them to “non-
criminal” reform measures during the course of long confinement’.””

At this time, a range of powers was included within a category Cohen
labelled ‘formal administrative sanctions’ exercised by the police.”’
Within this category, he lists sanctions imposed under the 1957 Secu-
rity Administrative Punishments Regulations (‘SAPR’),’”* supervised pro-
duction”” and RETL.?° In addition to the group of powers discussed by
Cohen, other police-imposed administrative detention powers extant
in the 1950s and 1960s included detention of prostitutes in Women’s
Labour Training Centres,”’ Anti-Smoking Rehabilitation Centres for
opium addicts”® and detention for investigation for the detention and
repatriation of transients.”’

Since the 1970s, the social order problems that had, according to
official accounts, been brought under control or eradicated’® have

20 Dikotter et al., 2002: 331-3, discussing detention of opium addicts in the Republican period;
Dikotter, 2002: 78-80, discussing detention in police custody for a broad range of minor
offences, in poorhouses for vagrants and in madhouses for those considered insane; Sommer,
2000: chapter 7, discussing criminalisation of prostitution in the late Qing under Yongzhen
Emperor.

The origin of these powers is discussed in chapter 3.

Cohen, 1966: 477; Cohen, 1968: 10; Wong, 2002: 294, citing Cohen, includes administrative
powers of the police within the populist (or informal) model of justice.

Cohen, 1968: 20-1, distinguishing ‘formal administrative sanctions’, which were exercised by
the police, from ‘informal administrative sanctions’, which were exercised by power elites,
work units and the masses during the Anti-Rightist Movement and Cultural Revolution, such
as criticism, self-criticism and struggle sessions.

Cohen, 1968: 20. Whilst Professor Cohen translates ‘Tiaoli’ as ‘Act’, in this book I adopt the
more commonly used translation of ‘Tiaoli’ as ‘Regulation’.

Cohen, 1968: 21, also referred to as controlled production and supervised production.

Cohen, 1968: 21.

Henriot, 1995: 477, refers to them as funii laodong jiaoyang suo. These centres are also referred
to as Women’s Production Education and Fostering Institutes: Dutton, 2005: 152; and Huang,
1994: 119.

Central People’s Government, Circular on Strict Prohibition of Opium and Drug Taking,
24 February 1950, art. 7.

Detention for investigation was split into two powers in 1975: detention for investigation and
detention for repatriation.

For example, Mou, 1996: 192-3 in respect of prostitution; Zhang, Qiuhan, 1993: 11 in respect
of drug addiction.
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re-emerged. The powers to detain prostitutes and drug addicts that had
officially fallen into desuetude because they were no longer needed
have quietly been resurrected. As I discuss in chapter 6, those deten-
tion powers such as RETL that had remained extant have been adapted
and expanded to meet changing social order problems.

2.3 Legal characterisation

The public security organs currently exercise a range of powers whose
legal classifications are divided into criminal and administrative juris-
dictions.’’ Powers exercised by the police under the criminal jurisdic-
tion are enumerated in the PRC Criminal Procedure Law (‘CPL’).*” The
exercise of these powers is subject to supervision by the People’s Procura-
torate.”” The People’s Courts have sole jurisdiction to convict a person
of a criminal offence.’*

Administrative powers by contrast, are exercised, usually indepen-
dently, by the police to sanction minor breaches of the law.”> Whilst
unlawful, the sanctioned conduct is not considered to be sufficiently
serious to warrant prosecution under the Criminal Law.’® The deten-
tion powers that are the focus of this book fall within the scope of the
administrative powers of the police’’ and are regulated by administra-
tive law and procedure, which is discussed in chapters 7 and 8.

In practice, however, these powers fall at the intersection of the cate-
gories of criminal and administrative law.’® For example, detention for
investigation, whilst officially categorised as an administrative power,

31 He, 1991: 1-3, discussing the distinction between criminal, administrative and civil punish-
ments.

The two primary codes concerning criminal justice are the Criminal Law of the PRC, which
first took effect on 1 January 1980 and was substantially amended in 1997, and the Criminal
Procedure Law of the PRC (‘CPL’), which first took effect on 1 January 1980 was substantially
amended in 1996. References to the Criminal Law and CPL, unless otherwise stated, refer to
the amended versions of these laws.

CPL, art. 8. 34 CPL, art. 12.

Police powers in respect of administrative and other infringements are set out in chapter 2 of
the PPL 1995 as well as in sui generis legislation covering particular powers.

The Criminal Law sets out at art. 13 the categories of acts enumerated in the criminal law
that ‘are crimes if according to the law they should be criminally punished’. It then makes the
proviso, ‘however, if the circumstances are clearly minor and the harm is not great, they are
not deemed to be crimes’.

Although this distinction between criminal and administrative powers is less familiar in com-
mon law jurisdictions, the coexistence in the police force of criminal investigation powers with a
broad range of administrative powers related to social welfare and public order is more common
in continental systems, especially those of Germany and France: Funk, 1995: 70; Monjardet,
1995: 49-50; Gramckow, 1995; Thomaneck, 1985.

38 Liu, 2003.
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THE PROBLEMS OF LEGAL REFORM

was in fact used by the police as a substitute for more restrictive criminal
coercive powers including criminal detention.’” One use of RETL has
been to detain for further investigation those for whom the police have
insufficient evidence to obtain approval to arrest.

The legal form of administrative detention powers raises questions
about the ways in which pursuit of social control has influenced the
form of legal regulation in this area. The legal forms of detention for
education and coercive drug rehabilitation are particularly interesting
as their use was revived throughout the late 1970s and early 1980s
after the decision was made to rebuild China’s legal system. Although
RETL was not officially abolished, during the Cultural Revolution its
use diminished to the point where a conscious decision needed to be
made in the late 1970s to revive it. We cannot just conclude that they
are remnants from the pre-reform era, as these powers have been re-
established at the same time as the rebuilding of the legal system was
underway.

As the Chinese state intensifies its efforts to establish a system
of law-based governance, the continuing existence of a wide range
of administrative detention powers which are poorly defined by law
and almost completely unconstrained by legal supervision mechanisms
presents us with a number of uncomfortable questions. Does legal reform
extend to administrative detention powers? If it does, how do we
explain or justify the existence and legal form of these powers? If it
does not, then why not? What are the possibilities for reform of these
powers!

Before turning to the three detention powers that are the focus of
this book, it is useful briefly to anticipate an example of legal reform I
refer to in chapter 9. It is the story of abolition of one of the most con-
troversial police detention powers, detention for investigation. This
example illustrates both the possibilities and limits of legal reform. It
also suggests the growing importance of law as a forum for debates
about the structure and limits of police powers: issues central to this

book.

39 To avoid the inconvenience of the legal procedures required for other powers, detention for
investigation was used instead of administrative detention, criminal detention or arrest and
became a substitute for criminal arrest and investigation procedures: Li and Liu, 1992: 181.
Detention for investigation was also used to avoid the time limits for criminal detention, to
extend the investigation period or to punish those who had committed unlawful acts: Zhang
and Zhang, 1991: 268.
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3 LEGAL REFORM OF ADMINISTRATIVE DETENTION
POWERS: THE DEMISE OF DETENTION FOR
INVESTIGATION AND THE ISSUES IN THIS BOOK

Like the other detention powers considered in this book, detention for
investigation developed out of efforts of the CCP to restore social order
after it took power in 1949. In December 1957, the Central Committee
of the CCP (the ‘CCPCC’) and the State Council instructed that unau-
thorised rural migrants and beggars be taken into detention in order to
repatriate them. Troublemakers were to be subject to criminal sanc-
tion or RETL.* In response to the social upheaval caused by the Great
Leap Forward and the resulting famine,*" in 1961 the CCPCC approved
formal creation of stations for the detention and repatriation of rural
migrants who had ‘blindly floated’ (mangmu liudong HH##) to the cities
and for the investigation of suspected criminal or counter-revolutionary
offences.*” At this time, the power was officially described as one ‘pri-
marily to rescue, educate and help settle down people who had floated
to the city as beggars and to protect social order’.*’

Towards the end of the Cultural Revolution in 1975, the use of deten-
tion for the investigation of suspected criminal conduct by transients
was administratively separated from the detention for repatriation of
unauthorised rural migrants.** Detention for investigation centres were
operated by the police and detention for repatriation by the civil admin-
istration organs.”> The use of detention for investigation expanded dra-
matically in 1983 when the Party launched the first campaign of the
Hard Strike against serious crime.*°
40 CCPCC, State Council jointly issuing the Directive on Preventing the Blind Outflow of the Rural

Population, 18 December 1957; Zhang, Qingwu, 1990: 35.

41 Spence, 1990: 583. 42 Fan and Xiao, 1991: 142-3; Cui, 1993b: 90-1.

4 Wang, Jiancheng, 1992: 179.

4 Fan and Xiao, 1991: 143; State Council approving and issuing MPS, Ministry of Railways,
Report of the National Conference on the Work of Public Order on Railways in July 1975; MPS
Notice on Doing a Good Job of Ferreting Out Floating Criminals During the New Year and Spring
Festival Period, December 1975.

4 Fan and Xiao, 1991: 143.

46 Fan and Xiao, 1991: 143; Cui, 1993b: 92. The Hard Strike against Serious Crime (Yanli Daji
Yanzhong Xingshi Fanzui /i3 T3HHCI) has been commonly abbreviated as ‘Yanda’ (#47)
or ‘Hard Strike’: Tanner, Harold, 1999; Tanner, 1994: 12-16. In this book, I adopt Tanner’s
translation of the term ‘Hard Strike’. Tanner, 2000 translates the term as ‘Stern Blows’ and
Bakken, 2000 adopts the translation ‘Severe Blows’. The term ‘Hard Strike’ has been used in
two related though distinct contexts. The first is as a proper noun. In chapter 4, I discuss those
views, arguing that there have been three ‘Hard Strikes’ in the reform era: 1983, 1996 and
2001. The second use of the term is descriptive of the style of enforcement, concerted action to
strike hard and fast and to punish targeted activities severely and quickly, which is not limited

to the three ‘Hard Strikes’. The first use is rendered ‘Hard Strike’. The second, in lower case, is
rendered hard strike.

S
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After this time, detention for investigation became a tool used by the
police to detain for interrogation a wide range of people suspected of
committing crime. The time limits for detention for investigation were
considerably longer than the criminal detention power in the 1979
CPL.*" Not surprisingly, the power was used as a substitute for criminal
detention and investigation and for a range of other purposes.**

My examination of other administrative detention powers in this
book shows that there are many commonalities in the pattern of their
development. That is, the use of the powers has changed to address
current problems of crime and social order and expanded as an adjunct
to the implementation of periodic law and order campaigns. The doc-
umentary basis of these powers primarily comprises documents issued
by a range of Party and administrative organs, many of them by the
CCPCC and the Ministry of Public Security (‘MPS’). Another simi-
larity is the serious abuse of these powers which led to a public outcry
and to high-level political concern at failures to control these abuses.
In chapter 9, I document the debates that started in the 1980s about
how detention for investigation could be reformed and, if it could not
be reformed, about its abolition.

The most significant point is that the public face of the politically
sensitive debate about reforming detention for investigation was con-
ducted in terms of the lawfulness of the power and the developing legal
framework governing the state’s sanctioning powers. The MPS sought
to obtain legal support for detention for investigation by drafting legis-
lation to be passed by the Standing Committee of the National People’s
Congress (‘NPCSC’).*’ The MPS and its supporters argued that reten-
tion of detention for investigation as an administrative power was both
necessary and not inconsistent with either the criminal law regime

4T Under the 1979 CPL, art. 48, the police could only detain a person for three days prior to
making an application for arrest to the procuratorate, with a possible extension of up to four
days. The procuratorate was required to respond within three days. The total possible time for
criminal detention was thus ten days. The initial period of detention for investigation, on the
other hand, was one month, with possible extensions approved by higher-level public security
organs of up to a total of three months: MPS, Notice on Strictly Controlling the Use of Detention
for Investigation Measures, 31 July 1985, art. 3.

Liu and Liu, 1992: 181; Zhang and Zhang, 1991: 268; Zhang, Xu, 1993: 20, suggesting that
between 80 and 90 per cent of people convicted of criminal offences were first detained under
this power. MPS, Notice Strictly Prohibiting Public Security Organs from Interfering in Economic
Disputes and Illegally Seizing People, 25 April 1992, criticising and prohibiting detention by the
police of one party to a contract dispute and demanding payment of the amount in dispute to
secure their release.

# Gao, 1990: 20.
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or the constitutional protection of freedom of the person.’® When it
became clear that the arguments in favour of abolition of the power
had been successful, the MPS focussed its attention on reconstitut-
ing as much of the original power as possible in the amended CPL of
1996.°!

The example of the abolition of detention for investigation suggests
that the process of reconstructing the legal system does impact on the
ways in which police power is organised and justified, even though the
changes in the end did not result in a dramatic reduction of the powers
of the public security organs to detain and interrogate criminal suspects.
[t suggests that the legal forum is one in which the public security organs
are actively engaged to negotiate, define and justify their powers. The
vigour of the debate about abolition of detention for investigation,
conducted in the legal arena, suggests it was possible for a range of
voices to be heard. The preferred view of the public security organs in
this case did not prevail.

The story of detention for investigation raises a broader question,
namely, what impact does the development of the legal system have on
other detention powers? The recent controversy over questions of the
legality and subsequent abolition of detention for investigation suggests
that legal principle has expanded to cover powers which had previously
been on the periphery of law or even beyond its purview. My study of
the process of legal change as it relates to three police administrative
detention powers builds upon the hypothesis that legal change is a
dynamic process, driven by the imperative to structure and rationalise
state power in legal terms, but that the ways in which this is achieved
are contested and may not be uniform across different state sectors.

4 QUESTIONS AND HYPOTHESIS

Whilst legal reform has proceeded at an astonishing rate, most scholars
acknowledge that the criminal justice and administrative sanctioning
systems have failed to reform to the same extent as other areas of Chi-
nese law.””> How do we capture the complexity and inconsistencies

50 Constitution, art. 37; Li and Liu, 1992: 183; Jiang and Zhan, 1994: 95-6.

51 Discussed in chapter 9.

52 Lubman, 1995: 2; Clarke, 1995; Lubman, 1999: 85-7; Chiu, 1992; Leng and Chiu, 1985;
Amnesty International, 1991; Amnesty International, 1992; Dobinson, 2002; Hecht, 1996;
Turack, 1999; Amnesty International, 1996; Human Rights in China, 2001b.
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in the process of rebuilding the legal system? Viewed as a process of
transition to some form of rule of law’® or to modernity,’* the con-
tinued existence and use of administrative detention powers appear to
stand out as a remnant, a symbol of the incompleteness or partial failure
of this process of reform to date. Some suggest that police administrative
detention powers and the campaign style of law enforcement contain

53 Peerenboom, 2002c: 525, for example, concludes that the Chinese legal system is in transition

5

=

to, but has not yet achieved, a formalist rule of law, though he argues it is no longer apposite
to characterise the Chinese legal system as one of rule by law. Peerenboom draws a distinction
between ‘thick’ (substantive) and ‘thin’ (formalist) versions of the rule of law and discusses
different versions of the thick theories of the rule of law that take account of different political
conceptions of a ‘just socio-political order’: Peerenboom, 2002c: 486. At 510, he distinguishes
a ‘thin’ or formalist version of the rule of law from rule by law on the grounds that the ‘former
entails meaningful legal limits on the government actors’. However, the distinction between
rule by law and rule of law is drawn differently by other scholars such as Orts, 2001: 94, who
defines rule by law in a manner equating to Peerenboom’s ‘thin’ rule of law as ‘the use of legal
rules in order to assure the uniformity and regularity of an existing legal system’. Orts, 2001:
94 defines the rule of law as referring ‘to a normative and political theory of the relationship of
legal institutions and the political state that includes, but is not limited to, a theory of limited
government through some form of constitutional separation between the judiciary and other
state powers’, equating to Peerenboom’s ‘thick’ theory of the rule of law. Lubman, 1999: 34-5
analyses legal change in terms of a formalist conception of the rule of law. See also Epstein,
1994; Peerenboom, 2002a; Keith, 1994; Keith and Lin, 2001; Li, Linda Chelan, 2000; Orts,
2001; Peerenboom, 1999. One difficulty with the use of rule of law to judge China’s legal
transformation lies in the contests over the definition and meaning of the rule of law, even in
those countries purporting to have the rule of law: Allars, 1997: 40-9; Rosenfeld, 2001: 1308;
Radin, 1989: 781; Clark, 1999: 28, recognising that the meaning of rule of law has changed
over time. The divergence in conceptions of the rule of law and the differing conceptions of the
relationship of the citizen to the state which these versions of the rule of law embody are further
illustrated by the difference between the concept of Rechsstaat, or rational institutionalisation
of state power by law: Freckmann and Wegerich, 1999: 59-60, the positive obligations of the
‘constitutional state as the legal guarantor of fundamental rights’ in France; Rosenfeld, 2001:
1329 and Anglo-American versions of the rule of law that emphasise a negative view of law
as ‘a buffer between the interests of the state and those of its citizens’; and which emphasise
the role of the judiciary in protecting citizens’ interests: Rosenfeld, 2001: 1333. Craig, 1997:
467 distinguishes formalist from substantive versions of the rule of law on the basis that the
former is concerned with the manner in which law is promulgated, clarity of the norm and
the ‘temporal’ aspects of the law, whilst the latter is concerned in addition with the content
of the law, whether it protects rights and so ‘good’. In applying the standard of rule of law to
China, see generally, Liang, 1989, discussing the significance of historical differences between
Western and Chinese understandings of the meanings and function of law. Epstein, 1994 draws
a distinction between instrumental forms of law and legal legitimation. Clarke, 2003: 95-100
criticises as teleological analyses that view the development of the Chinese legal system in
terms of how far away it is from a rule of law ideal.

Tanner, Harold, 1999: 182, 186, using Weber’s work as a standard against which to judge
modernity and more particularly, interpretations of Weber by US sociologists such as Talcott
Parsons that give Weber’s consideration of the conditions for the emergence of modern capi-
talism universal application. Parsons argues that societal evolution and modernisation depends
upon the development of a general legal system, which comprises an ‘integrated system of uni-
versalistic norms’: Parsons, 1964: 351, 357. Parsons’ expanded application of Weber’s work is
also discussed in Friedman, 1969b: 20—1.
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remnants from the Maoist era.”” Others see them as illustrative of the
incomplete transformation of the Chinese legal system to the rule of
law.>

Similarly, since 1978, the police have been gradually transforming
themselves into a more professional and autonomous force with their
own institutional interests.”’ However, the process of modernisation of
the police force has been incomplete. Winkler suggests that the Chinese
police have become an ‘institutional hybrid’, continuing to use Maoist
strategies of mass campaigns and the retention of ‘such mainstream Stal-
inist institutions as labour camps’, at the same time as ‘groping toward
more modern forms of police work . . . based on legal institutions and
professional training’.”® In the case of administrative detention, Dutton
and Lee have concluded that the continuing reliance on administrative
detention powers shows the partial nature of professionalisation of the
police force to date. They argue that there is a crisis in policing brought
about by social change and that the weakening of established modes of
social control has prevented the introduction of more comprehensive
methods of maintaining social order.’”

Despite the slowness and unevenness of reform, my hypothesis in
analysing the impact of legal reform on police administrative deten-
tion powers is that legal reform is having an impact on administrative
detention powers.

This hypothesis and approach raise three questions, each of which is
addressed in this book. These inquiries are substantive and theoretical.

The first question is substantive: what are the continuities and dis-
continuities between administrative detention in the pre-reform and

55 Winkler, 1999: 16-17; Lubman, 1999: 169-71, discussing non-judicial sanctioning systems
and the problem these pose for the creation of a legal order. Wong, 2002 quotes directly
from Cohen’s discussion of the use of administrative detention in the 1950s by referring to
contemporary problems of policing as continuing to include ‘populist’ modes of justice includ-
ing ‘administrative roundups’ and contrasting this with more formal, regularised and legalised
structures and processes of policing.

Peerenboom, 2002a: 8-9, evaluating whether reforms in the criminal justice system represent
development toward the rule of law; Dobinson, 2002: 56, finding reforms to the Criminal
Law have not significantly advanced the rule of law; Chu, 2000: 157-8, 206, concluding that
reforms to the CPL have had an impact on the behaviour of law enforcement officials and
promoted aspects of the rule of law. Potter, 1999: 680-3; Lubman, 1999: 71, 85-7; Clarke and
Feinerman, 1995; Tanner, Harold, 1999: 193—4; Dobinson, 2002: 56; Chen, Jianfu, 1999a:
167-96, highlighting the use of criminal law as an instrument of social and political control.
Fu, 1994: 277; Ward and Bracey, 1985; Bracey, 1989; Brewer, 1988: 211-12; Tanner, Harold,
1999: 32-5; Dutton, 2000: 69-70. The professional nature of policing and the technical exper-
tise required to carry out policing functions have also been used as an argument to bolster the
powers and independence of the police forces in many Western countries: Dixon, 1997: 6-7.
58 Winkler, 1999: 16-17. 59 Dutton and Lee, 1993: 330-4; Dutton, 1995a: 435-8.

56
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reform eras! In order to examine this question, I draw on Dutton’s argu-
ment that administrative detention powers are both a revival and an
adaptation of the techniques used around the time of the founding of
the PRC. Dutton and Lee argue that in the reform era, policing tech-
niques such as household registration, which depended for their efficacy
upon a static population, lost efficacy.®® Continuing reliance on the use
of administrative sanctions and ‘Hard Strikes’ have been ways in which
the police have sought to deal with the changing problems of crime
and public order during the period of economic reform.®" According to
this explanation, abusive practices, whilst structural in nature, are not
ideologically driven and do not derive from the authoritarian nature
of the state as much as they are the practical consequences of the use
of campaign-style policing which encourages use of ‘flexible forms of
detention’ and ‘encourages . . . a flexible approach to law’.*” Dutton
argues that today the use of these techniques of policing are technical
and pragmatic rather than political in nature.”’> Drawing on Deleuze,
he calls this process of redeployment of old forms for new purposes
‘repetition with a difference’.**

The second set of questions builds upon the first by asking the extent
to which, if at all, the programme of legal reform has reached adminis-
trative detention. Studies examining administrative detention powers
point out that these powers continue to be poorly defined by law, allow
the police uncontrolled discretion and are subject to systematic abuse.
In order to examine the extent to which legal reform has impacted on
administrative detention powers, I pose a series of questions.

To what extent does law structure police powers relating to admin-
istrative detention? Are administrative detention powers increasingly
defined in legal as opposed to political and administrative terms? If
so, in what ways and to what extent is this process of legalisation
occurring? To what extent, and if so, in what ways, have the develop-
ing principles of administrative law been applied to regularise police
administrative detention powers by defining law-making and inter-
pretation powers, limiting administrative discretion and supervising
enforcement practice? To address these questions, I examine the legal
reforms to administrative detention powers. I also consider the impact

% Dutton and Lee, 1993: 330—4. See also Ma, 1997: 131-2; Yu and Zhang, 1999: 259-60.

61 Dutton, 1992b; Dutton, 1992a; Dutton and Lee, 1993; Dutton, 1995a; Wong, 1996: 3737 in
relation to the changing use of detention for investigation in the 1980s.

62 Dutton and Lee, 1993: 332; Dutton and Xu, 1998: 315.

& Dutton, 1992b: 218-19. % Dutton, 1995a: 418-21.
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of developments in the broader legal regulatory environment in which
these powers are defined and exercised, primarily in the area of admin-
istrative law.

These two areas of substantive inquiry pose a third question with
which this book is concerned, which is theoretical and methodological
in nature. That is: what does the examination of the extent and nature
of change reveal about the processes of legal change and the constraints
upon it? Commentators suggest that development of the legal regulatory
framework in different functional systems,®” such as security,’® is not
commensurate with legal developments in other functional systems such
as, for example, the economy and finance.®’ Legal reforms in different
sectors may thus ‘be out of synchrony and in conflict with each other’.*®
What conceptual tools can be employed to understand this differential
process of legal change?

As I indicated above, there are a number of paradigms within which
this change or lack of change may be evaluated. Analyses of the legal
form of administrative detention powers have been framed in terms of
the shift between formalisation and informalisation of the administra-
tion of justice and as a question of whether legal reform reveals some
move toward the rule of law. Analyses of police reforms consider the
extent of police modernisation and professionalisation. As I discuss in
chapter 2, analyses framed in terms of the rule of law have been given
added impetus since adoption of the programme of rule according to
law by the CCP in 1996. Viewed within this paradigm, administrative
detention powers may be adjudged an area of failure in the transition
to the rule of law. The reasons for these conclusions are not seriously in
dispute. Applying a formalist or ‘thin’ standard of the rule of law in the
Chinese context,”” Randall Peerenboom argues that a system of rule of
law requires that the law and legal system be able ‘to impose meaning-
ful restraints on the state and individual members of the ruling elite’.”
As my analysis of the detention powers in this book will show, these

5 The bureaucracy is organised into functional systems called xitong (%4) which are headed by
a ‘leadership small group’ (lingdao xiaozu %i3¥1) responsible for policy-making. Yan lists the
Foreign Affairs, Finance and Economics, Propaganda, Political-Legal and the Central Military
Commission as functional systems; Yan, 1995: 4. Lieberthal includes Party Affairs and Organ-
isation and Personnel as separate xitong. Whilst these are Party organisations, the borderline
between Party and state organisation is blurred: Lieberthal, 1995: 194-5.

66 Yan, 1995: 4, lists security as part of the political-legal xitong which is in charge of police,
judicial and state security affairs.

7 Within the Finance and Economics xitong. 8 Winkler, 1999: 3.

6 See discussion of the different interpretations of the rule of law above at notes 53 and 54.

0 Peerenboom, 2002a: 8.
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powers remain a flexible tool for the exercise of police power which con-
tinues to be defined primarily by administrative and policy documents.
It would be difficult to sustain an argument that the legal regulation
of administrative detention imposes any meaningful restraints on the
police at present.

If we step aside for a moment from an analysis whose central question
is one of transition to a particular point, it is possible to reformulate the
question to one which focusses more attention on the processes than
on the outcomes of reform. Such an approach does not deny the impor-
tance of the outcomes or substantive content of rule of law, or that
all systems, including those claiming the label of rule of law, are, to
an extent, instrumental. An examination of the processes of reform
enables attention to be refocussed on how the principles, inconsisten-
cies and complexities in law are produced. The outcomes of reform are
thus not predetermined, as the processes of legal change are themselves
dynamic and contested. Processes and outcomes, however, are linked
and one outcome of these contests over production of the law may be
to strengthen and increase the legitimacy of the legal system.

[ explore the notion that legal change is a dynamic process involving
the interplay between the state’s agenda to strengthen the role of law as
the primary mode of governance and the particular historical, policy and
institutional contexts in which this programme of rebuilding the legal
system is given concrete form. | examine the context in which and pro-
cesses by which administrative detention powers have developed and
are enforced, the role of policy, the specific institutional characteristics
of the police and their relationship with other organs of state in shap-
ing both the structure of powers and enforcement practice.”! Such an
approach seeks to avoid decontextualised ‘grand theory’ by embedding
its consideration of the legal reform of administrative detention pow-
ers in their historical and institutional context and within the policy
imperative of ensuring social order and stability.”” Such an approach

" Hawkins, 1986: 1179-80, arguing that analyses of decision-making should take into account the
context within which policies are developed and decision-making takes place, in preference to
adopting a rational-legal approach which assumes that decision-making is merely an application
of rules. See also Galligan, 1990: 4-5.

Alford, 1986, discussing the need to avoid ‘grand theory’ when carrying out research on systems
different from our own. Wright Mills, 1959: 23, describing ‘grand theory’ as a ‘systematic theory
of the nature of man and society’ and criticising it as ‘all too readily becom[ing] an elaborate
and arid formalism’. Alford, 1986: 945-6, citing Skinner, 1985: 3, describing Wright Mills’
view of grand theory as ‘the belief that the primary goal of the social disciplines should be that
of seeking to construct a systematic theory of the nature of man and society’. See also Lubman,

72
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recognises that neither the state nor the police themselves are a mono-
lithic entity with a single view.”’

5 CONCEPTUAL FRAMEWORK: LEGAL REFORM
AND INSTITUTION BUILDING AS A
CONTESTED PROCESS

The starting point for mapping the processes of legal change is the
empirical view of law as an ‘aspect of society’.’* It takes the view that
‘[l]aw and the social context in which it operates must be inspected
together’.” This view emphasises the ways in which law and legal cul-
ture are embedded in broader social structures including history, politics,
state and possibly non-state institutions.’®

To invoke Professor Alford:

legal doctrine cannot be understood simply as written, in isolation from
other social phenomena. Implicit in this is the idea that law is contested
and dynamic, even in our own legal system [the author is referring to the
USA] and others that we might be inclined to think of as already largely
‘developed’.”’

Whilst conceived as embedded in broader social and political frame-
works, [ explore the extent to which the Chinese legal system is becom-
ing conceptually distinct from them.’® Rather than assume the con-
tinuation of a Leninist instrumental model under which the central
Party elites entirely control policy and law-making and enforcement,”

1991: 301-2, warning of the dangers of studying current reforms without taking into account
its pre-reform antecedents and practices, and at 3238, against uncritically applying a Western
conceptual framework and assumptions to examine aspects of the Chinese legal system.

Fu, 1998: 45, suggests that each of the state organs involved in the criminal justice process

each ‘jealously [guard] their power’ and will act both to protect their own power and attack the

power of other organs in order to ensure an equilibrium is maintained between them.

Cotterrell, 1995: 25-8, discussing empirical legal theory and contrasting it with normative legal

theory. See also his idea of law as ‘institutionalised doctrine’: at 4. Legal doctrine, he argues,

is shaped by ‘pre-existing patterns of power’ (at 8), as well as the practical and institutional

contexts in which law is developed and used (at 4).

75 Moore, 1978: 55.

76 See Friedman, 1969b: 18, 54-6; Friedman, 1969a; Reimann, 2002: 677, discussing these issues
in relation to comparative law scholarship.

7" Alford, 2000: 56.

8 Tucker, 1984: 258-66, discusses different views of law, from law being completely determined
by its political and social context, to law being completely autonomous from external forces
where the forces for legal change occur solely from within the legal system itself. He labels
them ‘reductionists’ and ‘autonomists’ approaches, respectively. Balbus, 1977: 571 refers to the
corresponding approaches as ‘instrumentalist’ or ‘reductionist’, and ‘formalist’.

™ Discussed at note 11 above.
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I explore the possibility that the process of rule and norm-making
relating to administrative detention is becoming more contested and
negotiated.*

Conceptualisation of law as a semi-autonomous forum in which inter-
ested actors contest the development of legal norms, but which remains
heavily influenced by state political power, is suggestive of what Pierre
Bourdieu has called the ‘juridical field.®! In this book, I instead use
the term ‘legal field’. I draw on the concept of the legal field to pro-
vide a conceptual framework within which to examine my hypothesis
that the form and content of the legal regulatory regime governing
police administrative detention powers is produced as the result of inter-
actions between different actors within the legal field and the inter-
action between the legal and other fields.*” This conceptual frame-
work contends that these contests are historically structured and that
they take place within the bounds of the existing political structure
of state, even though they are not completely dominated by the Party
state.”’

In an era where there are many forces on legal systems for change,
the legal field facilitates a focus on the active nature of appropriation®*
of historical models and ideas as well as foreign ideas and institutions.®
An approach focussing on legal change as an ongoing process means
that the outcomes of these contests may not necessarily be consistent
between subfields of the legal field, such as, for example, the legal
regulation of social order and the legal regulation of the economic
sphere.

The legal field provides an alternative analytical tool to that
which measures legal change as a process of transition from Leninist
instrumentalism to the rule of law, or which views the processes of

80 See Chapter 2 at section 2.4

81 Bourdieu, 1987. I prefer to use an alternate term ‘legal field’ which is also used by Trubek et al.,
1994, and which contains less implication of the centrality of the courts.

82 Bourdieu, 1987.

8 The concept of the legal field and its application to the Chinese context is discussed in

chapter 2.

Legrand, 2001: 61-2 argues in respect of legal transplants that the meaning of a legal rule

is culturally constructed and invested with a local meaning. He argues that foreign rules are

‘domesticated’ by the local interpretive community. This process of interpretation is itself a

contested process and so the meaning of rules is negotiated and is the ‘result of divergent and

conflicting interests in society’: at 64.

There is a vast literature that examines the conditions that influence the success of ‘transplants’

of foreign legal rules and institutions into different national legal systems. See, for exam-

ple, Kahn-Freund, 1974; Teubner, 1998; Mattei, 1997; Gillespie, 2002; Nelken, 2001; Potter,

2003c.
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modernisation and globalisation as inexorably leading to a convergence
between national legal systems.®

My final question is: how does the use of the legal field as an analytical
construct illuminate our understanding of the processes of legal change
of police administrative detention powers?

6 ORGANISATION OF THIS BOOK

Chapter 2 develops further the concept of the legal field and tests its
applicability as a theoretical framework for the study of the process of
legal change in contemporary China. I adapt the concept of the legal
field to take account of the non-liberal nature of the Chinese polity.
Within the bounds of the Party policy of law-based governance, I con-
sider the evidence suggesting emergence of an increasing space within
which differing positions may be adopted about the proper interpre-
tation and implementation of this policy. I argue that the change of
Party line to downgrade class struggle has made emergence of this space
possible.®”

Although views are not unanimous, there are indications that policy
and law have become institutionally more distinct. Reasons include:
the greater diversity and technical complexity of matters regulated by
law; strengthening legal institutions; emergence of legal professionals
such as lawyers and the legal academy, all of whom have divergent
interests in and relationships to law; as well as the increasing use of law
by non-state actors. | raise the possibility that the MPS, too, has an
incentive to assert itself as an actor in the legal arena as its politically
dominant position vis-a-vis other law enforcement agencies weakens.®
This chapter concludes that, whilst instrumental uses of law in respect
of the state’s coercive powers remain particularly strong, the conditions
exist for law to obtain a degree of autonomy from direct political control.
In this environment, the legal field provides a useful framework for
examining legal change.

86 Advocated, for example, by Seita, 1997; discussed by Peerenboom, 2002¢: 533; Peerenboom,
1999: 345. Scholars such as Li Buyun suggest that ‘there is an increasingly substantive congru-
ence in western and Chinese concepts of the rule of law’ but view this convergence in more
limited terms by adding the proviso that China should not ‘copy indiscriminately each oth-
ers’ experience without paying due attention to legitimate indigenous differences’. Li Buyun’s
comments referred to in Keith and Lin, 2001: 37.

87 Discussed in more detail in chapters 4 and 7. 88 Fu, 1994: 280.
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In chapters 3 to 6, I examine the development and uses of adminis-
trative detention through a social order policy lens. This examination
reveals that administrative detention remains embedded in and forms
an integral part of the Party and state’s programmes for maintenance of
social control and punishment of crime.

Chapter 3 traces the construction of a comprehensive array of social
order strategies and powers in the 1950s and 1960s, which included a
range of administrative detention powers. I place an examination of the
evolution of these administrative detention powers and the pre-reform
paradigms of social control in the context of the political environment
that diverged sharply from that of the reform era.

In chapter 4 I examine the social order context within which admin-
istrative detention powers have developed in the reform era. Whilst
contemporary social order policy has drawn on pre-reform strategies,
I consider how they have been remade in the changed political and
social environment in which they are now employed. A constant is
the continuation of direct involvement of the Party in formulation and
implementation of social order policy, particularly in the conduct of
hard strikes.

I examine the factors that have led to increasing reliance by the
police on administrative detention and the strengthening association
of administrative detention with the punitive power of the state. Fac-
tors include both the weakening of localised community social control
and crime-prevention mechanisms and the continuing reliance on hard
strike strategies for the serious punishment of crime. I consider the impli-
cations of continuing Party involvement in social order policy and the
demand for flexibility in enforcement on the prospects for legalisation
and regularisation of administrative detention.

I conclude that there are several indicators suggesting that the force
for legalisation of administrative detention powers is strengthening. The
first is that the closed political nature of social order policy is becoming
more open. Debates in the area of social order policy, such as those
questioning the continuing efficacy of the hard strike as a strategy for
dealing with contemporary problems of crime, indicate there is increas-
ing space for debate and for differing positions to be taken about how
to pursue the objectives of social order and crime control. The second
is the increasing emphasis placed upon justifying social order policy
and ‘Hard Strikes’ in legal terms and ensuring their congruence with
the policy of governance according to law. Both these factors indicate
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that the centrality of policy in the contemporary uses of administrative
detention is not necessarily a barrier to legalisation and regularisation
of administrative detention powers.

Chapter 5 examines two detention powers, detention for education of
prostitutes and coercive drug rehabilitation, since the beginning of the
reform period. It traces the reinvigoration of these powers in the reform
era to deal with acts characterised as socially harmful. This chapter
traces the way in which development and expansion of these powers
has been intertwined with social order policy and the political-legal
organs that direct it, and has been particularly linked to ‘Hard Strikes’.
A corollary has been that, until recently, the legal definition of these
powers has imposed negligible substantive or procedural constraints
upon the police in the exercise of these detention powers. Although
it may be argued that there has been formalistic compliance with the
requirement to legalise the powers, they remain primarily defined by
policy and administrative instruments.

Despite the limited legalisation of these powers, I conclude that the
contemporary context within which detention is imposed in respect of
prostitution and drug addiction diverges from that of the pre-reform era.
Contemporary social order strategies are now distanced from pre-reform
strategies which depended heavily on community-based, ideologically
driven techniques of mass mobilisation to eliminate prostitution and
drug addiction and to transform the offender. Now, detention of pros-
titutes and drug addicts forms a component of a more pragmatic and
punitive policing regime in which the fine rather than transformation
of the offender is the preferred course of action.

Chapter 6 deals with the development and contemporary uses of
RETL. It examines the expansion of the scope of targets in the reform
era to cover an increasingly broad range of socially disruptive activities
in addition to those committing political errors. I trace the numerous
documents that give this power a highly fragmented legal basis and that
preserve the flexibility of the police both in the identification of targets
and procedures for decision-making in the imposition of RETL. Like
detention of prostitutes and drug addicts, in the reform era, RETL has
developed in ways that reflect the priorities of social order policy and
as one of the flexible tools for implementing hard strikes.

Unlike detention of prostitutes and drug addicts, RETL has been sub-
ject to intense public and international scrutiny and criticism because
of its lack of a comprehensive legislative basis and its abuse. The
MPS itself acknowledges that the procedures by which the police
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determine to send a person to RETL are among the most seriously
abused areas of police work.®” The MPS has responded recently by
imposing some procedural guidelines to limit the flexibility of this aspect
of decision-making. This move is indicative of the MPS’s pragmatic use
of law to address abuse and its sensitivity to legally framed criticisms
that the definition of RETL is inconsistent with the requirements of
governance according to law.

In chapters 7, 8 and 9 the focus changes to examine administrative
detention from the point of view of reconstruction of the legal system.
As demonstrated in chapters 3 to 6, both the development and uses
of administrative detention powers continue to be primarily defined in
accordance with the needs of policies of social control and the pun-
ishment of crime. From this perspective the degree of legalisation and
regularisation of these powers appears slight. Nevertheless, I argue that
recent reforms in the legislative framework governing the exercise of
power by the police have started to impinge upon administrative deten-
tion in a number of different ways. Law now increasingly provides both
the forum and the vocabulary in which debates about the reform and
restructuring of administrative detention are conducted. This conclu-
sion is illustrated in chapter 9.

Chapter 7 starts by examining Party leadership, both organisational
and ideological, over the police and over social order enforcement
policy. I contend that the nature and forms of Party leadership over
the police is the starting point for any consideration of legalisation
of the police force and police powers, as leadership of the Party remains
a fundamental tenet of policing. This chapter shows how Party policies
both frame and promote reforms such as legalisation and regularisation
of police structure and powers.

Chapter 7 considers how the state’s programme of rule according to
law and ‘administration according to law’ (yifa xingzheng #2475 is pro-
moting the reconstitution of the structure and powers of the police in
legal rather than political terms. It discusses developments in the area
of administrative law that set increasingly comprehensive parameters
within which police administrative detention powers must be justified
and exercised. Whilst chapters 5 and 6 conclude that the legal defi-
nition of administrative detention powers remains weak and that law
places limited practical constraints on the use of administrative deten-
tion, the reforms discussed in chapter 7 suggest that the regulatory basis

89 See discussion in chapters 6 and 9.
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of these powers is increasingly at odds with the broader legal principles
of administrative law that are now being articulated.

Far from concluding that the MPS is able to ignore the broader
developments in the law, chapter 7 documents the MPS’s active
engagement in the processes of determining the legal principles
governing police power, administrative detention and the balance
between empowerment and constraint. The highly contested nature
of debates about law and legal principle in which a range of different
positions are adopted illustrates the emergence of a legal field which
provides an increasingly important forum in which the law governing
police power is determined.

Chapter 8 explores efforts to regularise the exercise of police power
through an array of overlapping supervision powers exercised by the
Party, the MPS, congresses, local governments and courts. An exami-
nation of these supervision powers reveals that the standards for super-
vision and imposition of individual liability upon decision-makers are
increasingly defined in legal terms. In a manner similar to the dynamics
of legal change discussed in chapter 7, my examination of the different
forms of supervision over police decision-making illustrates the diver-
sity of individual and institutional interests in exercising supervision
power, including efforts by the MPS to strengthen its vertical controls
over local policing. I conclude that the expansion of legal norms and
the different institutional interests at play in strengthening different
supervision mechanisms are indicative of the operation of a legal field.

At the same time as noting the expansion of concepts of lawfulness
and procedural fairness as standards for judging police decision-making,
[ also conclude that the force of the field, especially to influence indi-
vidual decision-making, remains weak. Continuing problems of abuse
of police detention power show that the expansion of supervision using
the criteria of lawfulness has not led inevitably to an improvement
in the lawfulness of police decision-making. Severe limitations on the
capacity of these forms of supervision to exercise effective control over
imposition of detention by the local police remain.

In chapter 9, I examine the ways in which the programme of gov-
ernance according to law has caught up with administrative detention
through an analysis of the debates about abolition of detention for
investigation and about more wide-ranging reforms of administrative
detention. Considering the ongoing debate about reform or abolition
of RETL which is being conducted in legal terms, I argue that the legit-
imation of this power depends upon finding ways to make RETL appear
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to be compatible with the developing legal framework governing the
exercise of the state’s coercive power. Further, I consider the evidence
suggesting that legal legitimation of police administrative detention
powers as a whole has become an issue requiring resolution. Viewed
as a contested process, there is a range of possible outcomes. One is
the proposal that seeks to place these powers within a coherent, legally
justifiable, but potentially illiberal, conceptual framework based on an
adaptation of the Western concept of ‘security defence’.

In chapter 10, I conclude that police administrative detention powers
continue to form an integral and distinctive part of social order policy
which facilitates flexibility in dealing with changing problems of social
order. Although it is possible to trace growing legalisation and regu-
larisation of police power, it has occurred unevenly and has done little
in practice to constrain the scope of administrative detention, either
in theory or practice. However, in both the recent developments in
administrative law and the debates surrounding reform or abolition of
administrative detention powers, I argue that it is possible to discern a
growing space within which there may be debate about how the basic
objectives of legalisation of governance in areas touching on social order
are to be given concrete form.

[ conclude that the concept of the legal field, by focussing on the pro-
cesses of legal reform, helps to explain the growing force of law and the
increasing dynamism of the forces at play in the ongoing production of
legal norms that affect administrative detention powers. It also enables
an explanation of the continuing weakness of law to impose normative
standards on police conduct. The growing force of law helps to explain
the necessity for the MPS to be able to justify its powers in legal terms
and to make these powers consistent with the legal environment in
which they are located. Failure to do so runs the risk of abolition of
these powers.
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CHAPTER TWO

THE LEGAL FIELD AND THE PROCESS
OF LEGAL REFORM SINCE 1978

1 INTRODUCTION

This book posits the legal field as a conceptual framework through
which to inquire into the growing force of law in ordering Chinese
administrative detention powers and to frame my questions about the
processes of legal change.

This chapter sets out Bourdieu’s concept of the juridical field and
considers how this idea may be applied to an examination of legal change
in China. It considers the literature on Chinese legal reforms which
suggest that conditions now exist for the emergence of such a field.
In particular, I consider the literature examining the extent to which
the state’s instrumental uses of law have either changed or weakened
and conclude that, whilst instrumental uses of law remain pronounced,
the Party no longer controls all uses and interpretations of law. In the
reform era, the increasing range and complexity of matters regulated by
law has enabled a greater number of actors and institutions to participate
in developing legal norms and theory and to use law for their own ends.
Within the bounds of Party policy, this pluralisation of interests in and
uses of law has created a greater scope for these actors to adopt diverging
positions in relation to the law.'

Bourdieu suggests the juridical field is neither completely determined
by state and political power, nor completely autonomous from it.” The

! Dezalay and Garth, 2001, in a different context use Bourdieu’s term ‘Palace Wars’ to describe
these competitions.
2 Bourdieu, 1987: 814.
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juridical field constitutes a metaphorical space where a range of dif-
ferent self-interested legal actors compete over the production and
interpretation of the law,” where these competitions are themselves
historically and politically structured. Such a concept requires adjust-
ment when considering legal change in China. I have first adopted
Trubek et al.’s terminology of the ‘legal field’ rather than the ‘juridi-
cal field’. The former term has broader connotations and avoids the
implication of the centrality of the courts in the legal system, which
would be an error when considering the Chinese legal system.* More
importantly, the concept of the legal field must be reconceived in a
way that takes account of the non-liberal structure of the Chinese
polity, which constrains diversity of interest and position to within
the organisational structures of state and the current bounds of political
orthodoxy.

Proposing the existence of a relatively autonomous legal field in
a state where legal, political and administrative institutions remain
strongly interrelated is by no means uncontroversial. Many scholars
consider that criminal justice and social order are areas where the least
reform has taken place and where the CCP has retained strong instru-
mental controls over law-making and enforcement.” The purpose of
questioning whether a legal field is emerging in China is to focus the
inquiry on the extent to which, if at all, a set of legal dispositions and val-
ues is emerging that is distinct from, though not necessarily antithetical
to, the political power of the Party and state.

2 LEGAL REFORM AND INSTITUTION BUILDING AS
A CONTESTED PROCESS: THE LEGAL FIELD

2.1 The concept of the legal field®

Bourdieu developed a concept of society as comprising a ‘series of inter-
related yet semi-autonomous fields, each of which has a distinct struc-
ture’.” The status and degree of autonomy of each of the fields can
change. These fields may be divided into subfields, each of which has

its own particular logic and rules.® Such a conception of society views

3 Bourdieu, 1987: 816, 817, which defines the language in which conflicts are expressed.

4 Trubek et al., 1994.

5 Lubman, 1999: 71, 135. For a similar analysis see: Lubman, 1995: 2; Potter, 1999; Clarke, 1985;
Clarke and Feinerman, 1995; Tanner, Harold, 1999: 193—4.

6 An earlier, abbreviated version of this section is to be found in Biddulph, 2005: 214-16.

7 Trubek et al., 1994: 414. 8 Bourdieu and Wacquant, 1992: 104.
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law as one field which has a range of relations to other social fields. The
legal field has particularly close connections to the state and the field
of power. The field itself is described as ‘an area of structured, socially
patterned activity or “practice” in this case (i.e. the legal field) disci-
plinarily and professionally defined”” and a ‘network . . . of objective
relations between positions’. !’

The metaphor of the legal field provides a way of considering legal
change that focusses our attention both on the relationships between
law and other social fields, institutions and actors, and on the internal
functioning of the field and the conflicts and contests through which
legal norms and a legal order are produced. The logic and rules of the
legal field are structured through competitions between legal actors.
Such a view rejects an assumption that these rules simply exist or evolve
because of some immutable process of development.'!

The internal dynamic of the legal field is shaped around its own
specific sets of behaviours, values and assumptions.'” It is a space in
which different legal actors struggle or compete to ‘appropriate the spe-
cific products’,” or stakes, of the field: money, status, power'* and what
Bourdieu describes as the ‘right to determine the law’,"” It is a space in
which struggles for legitimation take place.'® These ongoing struggles
constitute the field.'”

Bourdieu draws an analogy between the field and a ‘game’, such as
a game of tennis.'® In this field, the players compete with each other
for the stakes of the game. To enter, they must learn the rules and
how to play the game. To play, they must all concur in their belief
that both the game itself and the stakes of the game are worth com-
peting for and vie with each other on the basis of the ‘rules of the

9 Terdiman, 1987: 805-6. 10 Bourdieu and Wacquant, 1992: 97.

11 Bourdieu and Wacquant, 1992: 104.

12 Terdiman, 1987: 806 suggests that this might informally be referred to as a ‘legal culture’. I prefer
not to adopt this characterisation as it fails to address the extensive literature and divergent
views on what constitutes legal culture. Bourdieu and Wacquant, 1992: 97, state that the logic
of the field is ‘specific and irreducible to those that regulate other fields’.

3 Bourdieu and Wacquant, 1992: 102.

14 Trubek etal., 1994: 414. These are described by Bourdieu as economic, social, cultural, symbolic

and juridical capital: Bourdieu, 1987: 816-17. Juridical capital is the capacity to define the

language in which conflicts are expressed. Bourdieu and Wacquant, 1992: 98-9; Johnston and

Percy-Smith, 2003: 323, describe social capital as encompassing personal relationships and the

benefits available to individuals as a result of participation in social groups.

Bourdieu, 1987: 816, 817. Although these actors are self-interested, this definition suggests that

the self-interest is not necessarily narrowly defined. Bourdieu, 1990: 108, argues it should not

be understood as rational and conscious self-interest.

16 Swartz, 1997: 122-3. 17 Bourdieu, 1987: 818.

18 Bourdieu and Wacquant, 1992: 98.
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game’.!” The contests between legal actors are thus limited by those
allowed by the rules of the game.
Bourdieu states:

The social practices of the law are in fact the product of the functioning
of a ‘field” whose specific logic is determined by two factors: on the one
hand, by the specific power relations which give it its structure and
which order the competitive struggles (or more precisely the conflicts
over competence) that occur within it; and on the other hand, by the
internal logic of juridical functioning which constantly constrains the
range of possible actions and, thereby, limits the realm of specifically
juridical solutions.””

Actors share a legal ‘habitus’, which is the shared practices, views, values
and dispositions of actors. Terdiman describes habitus as the ‘habitual
ways of understanding, judging and acting’.”! Through the concept of
habitus, Bourdieu provides a means of explaining the existence of the
agency’’ of actors that is at the same time structured and constrained
by the objective structures of society.”’ The habitus of the legal field is
derived from factors such as legal education and professional practice
and experience’® that have been structured and constrained by objec-
tive forces such as political and administrative power and which ‘encode
basic structural constraints’.”’

Legal actors compete over competence and status with the result
that a hierarchy is created amongst them.”® This conflict, according
to Bourdieu, is to determine which actors are authorised to make legit-
imate interpretations of legal texts and legal practice.”’ Such a hier-
archy is susceptible to change over time.”® Changes in this hierarchy

19 Bourdieu and Wacquant, 1992: 98. Bourdieu uses the term ‘illusio’, to designate that each of
the actors has their own ‘interest’ in the game and that they accept the stakes as valuable:
Bourdieu and Wacquant, 1992: 116-17.

29 Bourdieu, 1987: 816.

2l Terdiman, 1987, at 811, explains the term habitus as: ‘the habitual, patterned ways of under-

standing, judging and acting which arise from our particular position as members of one or

several social “fields”, and from our particular trajectory in the social structure’.

I use the term agency to refer to the capacity of individuals to ‘understand and control their

own actions’ that is a form of individual autonomy and choice. Webb et al., 2002: ix.

23 Webb et al., 2002: 33-5. 24 Bourdieu, 1987: 833. 25 Trubek et al., 1994: 414.

26 Bourdieu, 1987: 817-28, 850; Terdiman, 1987: 808.

27 Bourdieu, 1987: 818; Terdiman, 1987: 808-9. Terdiman explains Bourdieu’s use of the term
‘text’ as encompassing ‘not only the written record (in the law, for example, legislation, judicial
decisions, briefs, and commentary), but also the structured behaviours and customary procedures
characteristic of the field, which have much the same regularity, and are the subjects of much

the same interpretive competitions, as the written texts themselves’.
28 Bourdieu, 1987: 821.
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of privilege and authority often reflect the changing political status of
different groups.””’ Although some actors may dominate the field and
‘are in a position to make it function to their own advantage . . . they
must always contend with the resistance, the claims, the contention,
political or otherwise, of the dominated’.””

In China, the process of reconstructing the legal system is slightly
over twenty years old, and so it is premature to assert the existence of
a highly differentiated set of rules, behaviours, values and assumptions
specific to the legal field and its actors. It is possible, though, to identify
the evolution or emergence of identifiably legal habitus, rules and stakes
of the game. As a consequence, in this book my focus is upon both the
dynamic of the field itself and the interrelationship between the legal
field and other fields, especially those of politics and policing which
had, until recently, controlled the definitions and uses of administrative
detention powers. The police force, for example, is a significant player
in both the legal and the political field.

2.2 The boundaries of the field
The boundaries of the field are themselves porous and constantly nego-
tiated.’! According to Bourdieu, the borders of the field are one of the
‘stakes of the struggles’ that take place within the field.’> The competi-
tions between legal actors help to define the scope of the legal field.”
These struggles between legal actors do not challenge the field but serve
to reaffirm and strengthen it.”* Bourdieu’s argument suggests that the
actors within the legal field are ‘engaged in a struggle with those outside
the field to gain and sustain acceptance for their conception of law’s
relation to the social whole and of the law’s internal organisation’.”
The use of specialised legal language®® and reasoning are mecha-
nisms by which the legal field is defined and outsiders are excluded.
The specialised language of law requires that disputes be reconstructed
in legal terms and that they be resolved in accordance with the ‘rules
and conventions of the field itself’.’” Conflicts between parties, to be
resolved legally, must first be redefined, or as Bourdieu puts it, retrans-
lated, in legal terms and then must be submitted for resolution in accor-
dance with legal rules and procedures.’® The expansion of the field takes

2 Bourdieu, 1987: 850. 30 Bourdieu and Wacquant, 1992: 102.

31 Trubek et al., 1994: 414. 32 Bourdieu and Wacquant, 1992: 100, 104.

33 Terdiman, 1987: 808. 34 Trubek et al., 1994: 414. 35 Terdiman, 1987: 809.
36 Bourdieu, 1987: 828-9. 37 Bourdieu, 1987: 831. 38 Bourdieu, 1987: 832.
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place as the result of ‘appropriative constitution’ of matters that were
previously defined and exercised in a non-legal way but which are rede-
fined in legal terms and brought within the legal field.*

The force of the legal field suggested in Bourdieu’s analysis is
enhanced by the expansion of state law to regulate a growing range
of activities. The increasing prevalence of state law has been noted by
other socio-legal scholars as a feature of developed capitalist states and
of modernity.*’ In China, law had to be reconstructed after its annihi-
lation during the Cultural Revolution. The expansion of state law has
occurred intentionally as part of the modernisation programme adopted
at the Third Plenum of the 11th CCPCC in 1978.*! The decision of
the CCPCC to adopt the programme of ‘socialist modernisation con-
struction’” at that time had economic reform as its central focus*’ and
included a decision to rebuild the legal system.** Construction of a
socialist legal system has been characterised as being of central impor-
tance, not only for establishing a socialist market economy but also for
social order and political stability.*’

The Party’s programme of reconstructing the legal system was further
elevated in importance in 1996, as one eminent Chinese legal scholar
has suggested, to the ‘same theoretical level as the socialist market
economy’*® with adoption of the slogans ‘Use law to rule the country,

39 Bourdieu, 1987: 835-6.

40 Hunt, 1993: 12-13; Cotterrell, 1992: 288-9; Hunt and Wickham, 1994, at 48, discuss the
concept of ‘juridification’ employed by Foucault in the following terms: ‘Confronted by the rise
of the new disciplines, that are themselves exterior to law, the response of law is to seek to
control or “recode” them in the form of law.’

41 Communique of the Third Plenary Session of the 11th CCPCC, CCP Central Committee, 1978:
6-16. Much of the groundwork for these decisions was agreed at a preparatory work meeting
convened between 10 November and 15 December 1978 approving the programme set out in
Deng Xiaoping’s speech, Emancipate the Mind, Seek Truth from Facts and Unite as One in looking
to the Future, discussed in Gai, 2001: 249-50, 256—7. See also Fan and Yao, 1998: 116-21;
Baum, 1986: 69; Peerenboom, 1999: 321, 330.

42 (Shehuizhuyi xiandaihua jianshe.) Gai, 2001: 249-50; Benshu Bianxie Zu, 2001: 146; Lieberthal,
1995: 133; Baum, 1994: 63—4. White, 1998: Preface, xxi, suggests that the reform process in
some areas predated this decision.

4 Also labelled ‘material civilisation’ (wuzhi wenming #%c#). Benshu Bianxie Zu, 2001: 155;
Baum, 1994: 94-7, 143—4; Potter, 1995a: 1567, discussing the central role played by the state
in economic reform.

4 Using the rubric ‘legal system construction’ (fazhi jianshe 2:#14): Deng, 1978.

4 Wang, 1995: 79.

46 Keith and Lin, 2001: 35, attributing this assertion to Professor Li Buyun, one of China’s leading
legal scholars. The decision to establish a ‘socialist market economy with Chinese characteris-
tics’ was adopted at the 14th CCP Congress held on 12-18 December 1992, discussed in Gai,
2001: 299-300.
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protect the long term peace and good order of the state’’ and ‘ruling the

country according to law is the basic programme by which the Party leads
the people in ruling the country’.** Keith and Lin cite arguments put
forward by Chinese scholars supporting an emphasis upon the concept

of rule of law (fazhi i%#) as it ‘forms part of the progress from a traditional
to a modern society’.*’

Bourdieu’s analysis suggests that expansion of legal norms to regulate
an ever-increasing sphere of activities in China occurs as the result of
conscious state policy, and also as the result of the growing force of the
legal field. In China, the legal field has expanded and the status of law
increased as a result of state sponsorship. The field also constitutes a
space in which there is a dynamic interchange between actors who, in
seeking to extend their own influence and status and to legitimate their
powers by defining them in legal terms, strengthen and expand the field
itself.

2.3 Relative autonomy of the legal field

Bourdieu argues that the legal field is relatively autonomous:’" that
is, it is neither entirely self-referential or closed,”’ nor is it entirely
instrumental (a tool to serve the interests of dominant groups or the

4T (Yifa zhiguo, baozhan guojia changzhi jiw'an.) Jiang Zemin, ‘Hold High the Great Banner of Deng
Xiaoping Theory for an All-round Advancement of the Cause of Building Socialism with
Chinese Characteristics into the 21st Century’, 12 September 1997, report delivered at the
15th National Congress of the CCP (in English); Gao, 1998: 1; Liu, 1996: 1.

Zhu, Rongji, 1999: 2. This programme was incorporated into the Constitution in March 1999,
amending art. 5 by adding: ‘The People’s Republic of China governs the country according
to law and makes it a socialist rule of law country.” The proper translation of the last phrase
is contested. An alternate interpretation could be ‘makes it a socialist country ruled by law’.
This is the translation used in the English version of Jiang Zemin’s speech, Hold High the Great
Banner of Deng Xiaoping Theory for an All-round Advancement of the Cause of Building Socialism
with Chinese Characteristics into the 21st Century, 12 September 1997, in the Beijing Review.
Keith and Lin, 2001: 33, prefer an alternate translation: ‘socialist rule of law state’. The bases
for different translations is discussed in Brugger and Reglar, 1994: 177-81.

Keith and Lin, 2001: 33, citing Qiao Keyu. Ronald Keith argues that the earlier academic
debates over ‘rule of man’ versus ‘rule of law’ were also, in fact, a debate about ‘transition of
Chinese legal culture from tradition to modernity’. See also Keith, 1994: 39.

Bourdieu, 1987: 815; Bourdieu and Wacquant, 1992: 97. This conception of relative autonomy
is distinct from the Marxist concept of relative autonomy which, in relation to the state, is
based upon the relative autonomy of the state and its institutions from control by the dominant
classes, see Miliband, 1985 and, in relation to law, the commodity form of law arguing that the
relative autonomy of law from individual actors is required by the logic of the capitalist system,
see Balbus, 1977; Tucker, 1984: 267-75.

In contrast to the concept of autopoiesis in the systems theory of Niklas Luhmann which
Bourdieu distinguishes from his theory of the field. Bourdieu and Wacquant, 1992: 103—4. The
limits to applicability of autopoietic theory in East Asian states is discussed in Cooney et al.,
2002h: 249-55.

48

4

°

50

5

32



THE LEGAL FIELD AND THE PROCESS OF LEGAL REFORM SINCE 1978

state).”” The autonomy of the legal field from state power exists to the
extent that it is organised around its own particular internal protocols
and values.”’

The legal field is instrumental as it ‘functions in close relation [prin-
cipally] with the exercise . . . of power controlled by the State’.”* It
is centred in the ‘national state and the normative order originating
from state law’.”” Bourdieu argues that the legal field has less autonomy
than other fields such as the artistic, literary or scientific fields, with its
hierarchy and structure closely tied to that of the economic, social and
political fields,”® because of its role in social ordering.’’

In particular, because of its role in ordering social relations and legit-
imating the state’s vision of order,’® law is embedded in and permeated
by state power. The field of power is conceived as distinct from other
fields such as law and the state, or government bureaucracy, which have
their own institutions, actors, practices and values. The field of power
has been described as ‘a metaphor for the ways in which fields actually
conduct themselves’.”” Power is not separate from but operates in fields
such as law and the state. Power is especially concentrated in the state
because the state has been able to concentrate in itself both economic
and physical force, which enables it to concentrate in itself cultural
capital® and then authority.®!

According to Bourdieu, changes external to the legal field, especially
those in the political field, directly impact on the legal field. Conversely,
the internal conflicts within the legal field directly reflect factors exter-
nal to the legal field.*” Trubek et al. argue that one of the underlying
tensions of the legal field is the coexistence of the strong influence of
the political, social and economic fields, on the one hand, with the
appearance of autonomy of the legal field from them, on the other.®’

52 Bourdieu, 1987: 814. Contrasting Cotterrell, 1992: 116; Collins, 1984: 23, discussing economist
interpretations of Marxist theory where law merely reflects the economic base.

53 Terdiman, 1987: 806.

5% Terdiman, 1987: 807; Bourdieu, 1987: 850, discussing the close relationship between the legal
and political field.

55 Trubek et al., 1994: 418. 56 Trubek et al., 1994: 421; Terdiman, 1987: 808.

57 Bourdieu, 1987: 850. 8 Bourdieu, 1987: 838. % Webb et al., 2002: 86.

60 Webb et al., 2002: x, a value that is associated with ‘culturally authorised tastes, consumption
patterns, attributes, skills and awards’.

6l Webb et al., 2002: 92.

62 Bourdieu, 1987: 850; Dezalay and Garth, 2001: 243, in the context of legal transplants argue
that ‘Developments in the fields of power help to determine the value of particular exports and
imports in relation to each other’ and more generally to allocate value to legal theories and
products.

03 Trubek etal., 1994: 421.
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Law’s close connections to other social spheres and especially to the
political ordering of the state have been discussed by legal scholars
from a range of different viewpoints.®* One example of this literature
is the considerations by comparative lawyers of the conditions for the
reception of foreign legal concepts and institutions into the legal sys-
tems of different countries, commonly referred to as ‘legal transplants’.
The literature on legal transplants is also interested in examining the
ways in which law’s connections to society and political power impact
on processes of legal change. Arguably this reasoning extends beyond
the reception of foreign laws and institutions and is also relevant to
analysing the fate of changes to laws and legal institutions initiated and
developed domestically.’

In his consideration of legal transplants, Otto Kahn-Freund argues
that there are ‘degrees of transferability’®® of legal rules and institutions
from one system to another. In his view, there is a range of ‘environmen-
tal determinants’’ of law including geographical, economic, cultural,
social and political determinants that influence the extent to which a
foreign legal rule or institution is transferable. He identifies political fac-
tors as being of primary importance, suggesting that economic, cultural
and social factors have greatly decreased in importance.®® The extent
to which particular institutions or rules are transferable will be influ-
enced, he argues, by the degree to which they reflect the arrangements
of power in the donor country and the extent to which those arrange-
ments of power comport with the ways in which power is distributed
in the recipient country.”” He describes political factors as including:
the ideological basis of government, that is, whether the country is
communist or democratic; the distribution within the state of decision-
making power between the judiciary and administrative organs and
policy-making power; and the role of ‘organised interests’.”” Cooney et
al. acknowledge the importance of politics but question the extent to
which politics is necessarily the dominant factor in determining the fate
of a legal transplant, or in influencing the ways in which law reforms

4 In the context of systems theory, Teubner, 1998, discusses the differing relationship between
law and other social spheres in terms of the ‘tightness’ and ‘looseness’ of the connections.

% In the context of labour law in Indonesia, see Lindsey and Masduki, 2002; Cooney et al., 2002a:
10. In relation to the study of legal history as comparative law, see Roebuck, 1992: 124, 140.

66 Kahn-Freund, 1974: 6. 67 Kahn-Freund, 1974: 11.

8 Kahn-Freund, 1974: 8-9. % Kahn-Freund, 1974: 11-13.

70 Kahn-Freund, 1974: 11-12. He defines organised interests broadly to include those representing
economic interests, as well as other cultural, religious and social interests.
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will operate in practice in East Asian countries.” Other studies dis-
cuss the differing connections between law, politics and other social
systems and the importance of each of these to the reception of for-
eign laws and institutions and, by extension, to the processes of legal
change. These include traditional legal ideologies, informal regulatory
systems, > dominant patterns of law,” legal culture’® and the ways in
which the transplanted law impacts on institutional interest groups and
the balance of power between different domestic institutions.”’

In China, the existence of a semi-autonomous legal field depends
upon being able to distinguish law from policy and then being able to
point to institutional differentiation between law and political power.
These issues are considered below.

2.4 Legal production and legitimation

The legal field is conceived as a site of legal production which is dynamic
and without a predictable trajectory, but which is, at the same time,
structured. Bourdieu argues that ‘[T]he power of law is special’ as it
extends beyond actors in the legal field.”® The competitions within
the legal field extend beyond the right to ‘determine the law’’’ and its
internal divisions and hierarchies,”® to a broader legitimating function
of ‘maintaining the symbolic order’.”’

The language of law brings certain categories and social groups into
existence by naming them in a way that is both socially accepted and
endorsed by the state.®” These symbolic acts of naming only have power
to the extent that they reflect pre-existing divisions and structures of
society and so the representations and structures of the legal field are
themselves structured in ways which are historically constituted.®!

The force of the legal field, Bourdieu argues, lies in its capacity ‘to
impose an official representation of the social world which sustains the

"' Cooney et al., 2002a: 12. 2 Cooney et al., 2002b: 263—4.

B Drawing from Weber’s argument that domination could be legitimated by law, charisma or
tradition, Mattei, 1997, at 12-19, distinguishes three dominant patterns of law that may coexist
within one national legal regime: rule of professional law, political law or traditional law. These
patterns of law are based on the different social norms that Mattei asserts affect individual
behaviour, ‘politics, law and philosophical or religious tradition’: Mattei, 1997, at 12.

Van Hoecke and Warrington, 1998; Nelken, 1995, discussing different views of legal culture.
Dezalay and Garth, 2001: 241-2, discussing the ambiguity of the term and criticising the uses
of legal culture to push ‘global capitalism US style’. Hintzen, 1999: 169-71, discussing the
influence on implementation of law in China of law’s cultural context.

5 Gillespie, 2002: 645-6. 7 Bourdieu, 1987: 843-4. 77 Bourdieu, 1987: 817.

8 Bourdieu, 1987: 850. ? Bourdieu, 1987: 852.

80 Terdiman, 1987: 809. 81 Bourdieu, 1987: 839.
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world view of the dominant and favours their interests’,*” but which
at the same time constructs those representations as being of universal
application and so ‘normal’.®’ Law is of particular significance he argues,
as: ‘[L]aw consecrates the established order by consecrating the vision
of that order which is held by the State.”®* Practices that differ from this
representation of ‘normalcy’ become deviant or abnormal.®

2.5 Bourdieu’s uses of Weber’s view of legal domination
and legitimation

The capacity of law to legitimate the established political order™ lies
in its appearance of impartiality, neutrality and universality,®” which
is necessary to obtain social consent to the exercise of that power.%
Bourdieu employs Weber’s notion of formal rationality® that premises
the capacity of law to legitimate the exercise of power on the application
of a body of rules that appear to be neutral, impartial and independent
of the specific conflict being resolved.” Formalisation, systematisation
and codification of the law,”! Bourdieu asserts, give specific legal deci-
sions ‘symbolic effectiveness’”” such that a pronouncement is legiti-
mated simply by the act of stating it. The social consent thus produced
in turn contributes to the stability of the legal field itself.”*

According to Bourdieu, the perceived impartiality and universal-
ity of law creates a ‘chain of legitimation’ which legitimates the specific
decision-making of the ‘police officer and the prison guard’. The act of
the police officer in carrying out the powers of enforcement is removed
‘from the category of arbitrary violence”* by this chain of legitimation
as the act seems to be an application of a law that is autonomous and
universal, as opposed to an arbitrary, unprincipled act. Acts of legal
interpretation also pass as autonomous, neutral and universal”® as they

86

82 Bourdieu, 1987: 847-8. In this respect Bourdieu’s views bear some resemblance to the logic
of Marxist instrumentalist analysis of law as representing the interest of the dominant classes:
Collins, 1984: 27-30.

83 Bourdieu, 1987: 845-6. 84 Bourdieu, 1987: 838.

8 Bourdieu, 1987: 846. 86 Bourdieu, 1987: 852.

87 Terdiman, 1987: 809. This view is consistent with some Marxist interpretations of the ideolog-
ical role of law in legitimating the exercise of state power: Collins, 1984: 50-2, by portraying
the ‘apparently universal quality’ of law that ‘presents law as the embodiment of the interests
of the community as a whole’: Hunt, 1993: 18.

88 Terdiman, 1987: 810; Epstein, 1994. Epstein considers whether Chinese law reforms are such
that law may now serve an ideological function to legitimate the exercise of state power.

8 Bourdieu, 1987: 825,845.  *° Bourdieu, 1987:830.  °! Bourdieu, 1987: 844.

92 Bourdieu, 1987: 828. 93 Terdiman, 1987: 810. 94 Bourdieu, 1987: 824.

9 Bourdieu, 1987: 819-20.
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are framed as an application of the law, rather than an interpretation
or creation of the law.”

Weber’s analysis of the relationship between modern law, the rise of
capitalism and political development in nineteenth-century Germany
has been influential in informing contemporary thinking about the
relationship between law and modernisation in developing countries.”’
Of particular influence has been the work of Talcott Parsons, which
extends the application of Webers’ work. Parsons argues that a num-
ber of ‘evolutionary universals’ including a formally rational bureau-
cracy and legal system are necessary for modernisation generally.”
A number of scholars have used this application of Weber’s ideas
of rationality to evaluate China’s legal reforms in the areas of eco-
nomic law,”” criminal law'® and police reforms.'”" Not all adopt
this analysis unreservedly, though the concept of formal rationality
has been influential in many analyses of Chinese legal and political
developments.'®’

Because of these differing applications of Weber, Bourdieu’s argu-
ments about the legitimating function of rationality in the legal field
should be read in light of the critiques of the application or misappli-
cation of Weber’s sociological insights in East Asian and other devel-
oping countries. The first critique is that the forms of rationality found
in Leninist and socialist states may not be equated with the form of

% Bourdieu, 1987: 823.

97 Trubek, 1972; Jones, 1994. See also, generally, Unger, 1976; Mattei, 1997.

98 Parsons, 1964; Friedman, 1969h: 20, discussing Parsons’ view that a modern, rational legal
system is necessary for development.

Chen Jianfu has concluded that Chinese scholars are now able to assert that the type of legal
system necessary for establishment of a market economy is ““rational” law in the sense defined
by Max Weber’. Chen, Jianfu, 1999b: 76, implying that this rationality is formal; and see Chen,
2000: 36.

99

100 Tanner, Harold, 1999: 182, ¢ . . . we shall first consider what the characteristics of a modern
criminal justice system should be . . . Our definition of legal modernity is derived from the
work of Max Weber.’

101 Wong asserts that the ranking system ‘regularised, rationalised and legalised the police along

Weberian lines’ and continues that ‘a modern Weberian bureaucracy was in the making, public
security being restructured according to functional needs and based on a rational division of
labour principle’. Wong, 2002: 294.

Harding, 1987: 184, describing the transformation of political legitimacy to be based on
rational-legal rather than charismatic authority; Chen, Jianfu, 1999b: 76, describing accep-
tance that rational law in the Weberian sense is required for the operation of a socialist
market economy; Shen, 2000: 325, discussing the applicability of formal justice in China
and at 35-7, considering its weaknesses; Epstein, 1994: 22-9; Yan, 1996: 200-1, as an
example of the use made by Chinese scholars of Weber’s concepts of formal and substantive
rationality.
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rationality envisaged by Weber.!”> McCormick points out that, since
adopting the reform policy, China ‘has sought to rationalise, legalise and
institutionalise the structures of the state and party’,'* but at the same
time continues to be organised in ways which emphasise patrimonial
organisation, involving personalised and ad hoc decision-making.'"

The second critique is of linking economic reform, legal devel-
opment and political liberalisation. In the 1990s, following the col-
lapse of socialist systems in the USSR and Eastern Europe and with
the progress of globalisation,'” the rule of law has again increasingly
been portrayed as necessary for the modernisation of these transitional
countries.'’” There has been a renewed interest in ideas about the
need for the rule of law as part of modernisation.'” One commen-
tator notes that the concept of rule of law has been embraced with
enthusiasm since the collapse of socialist regimes in Eastern Europe and
Russia.'"”

Legitimation of the exercise of state power has been portrayed as
a central function of legal systems in modern states.''® Tamanaha
comments that:

No-one says that the rule of law is an elixir for all ills. But many apparently
believe that it is a fundamental component of any successful recipe for
political and economic stability and progress, as well as a standard by
which to evaluate government legitimacy.'!!

The use of Weber’s work to link economic development with increasing
societal autonomy and eventual political liberalisation through devel-
opment of the rule of law which is used to restrain arbitrary exercise
of state power and to protect development of civil society!'” has been

103 McCormick, 1990: 82. 104 McCormick, 1990: 75. 105 McCormick, 1990: 63—4.

106 Eriedman, 2001: 347, asserts that globalisation is primarily of trade and human capital. At

349 he cites as a definition of globalisation: ‘The invasive influence of cultural, political, and

economic models, which are born in the countries of the first world . . . and are progressively

imposed on a great many other nations.’

Chibundu, 1999: 79, comments that the rule of law, free markets and democracy are the

triad of concepts that have been used to explain the ascendancy of the West and used as the

‘prescription for the laggards of the emerging (or “transitional”) and underdeveloped countries

of the former communist and Third World Societies’.

108 Peerenboom, 2002a: 151.

199 Taiwo, 1999: 151, who engages in a critical examination of this phenomenon.

110 Weber, 1954; Rosenfeld, 2001: 1307-9. 11 Tamanaha, 2003, 5.

12 The concept of civil society, briefly, involves the creation of a public sphere between that of the
individual or family and the state. The public sphere comprises organisations of self-interested
individuals who form associations to achieve a common political purpose. Cohen and Arato
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strongly criticised.'"” Even in the West, Weber’s analysis has not been
without sustained critique.''*

In 1972, Trubek analysed how the law and development move-
ment conceived a causal link between modern law,'!> which resembles
Weber’s model of a rational legal system,''® and economic and political
development.'!” Trubek argues that this is an unjustified extrapolation
of Weber’s analysis of the conditions in which modern capitalism arose
in nineteenth-century Germany. In the absence of economic develop-
ment based on free markets, Trubek asserts that Weber’s work cannot be
used to support this causal link between economic and legal modernisa-
tion.''® Jones concludes that the distinctive characteristics of Chinese
capitalism suggest that economic reform and the development of cap-
italism is not necessarily dependent upon establishment of the rule of
law that is rational and formal in nature,'"” nor upon civil and political
freedoms.'*°

These analyses have considered the ways in which East Asian states
have used the rule of law as a technique to ensure the success of their

use the concept of civil society to model transition from ‘authoritarian socialist party-states’
toward liberal democracy: Cohen and Arato, 1992: 15-18. Bonnin et al. distinguish increasing
social autonomy gained by groups and individuals in authoritarian states such as China as
resulting from the ‘widening cracks in the official power structure’ in contrast with civil society
in which there is ‘clear-cut institutionalisation of non-official institutions’. The authors suggest
that the question should be looked at as one of degrees of autonomy: Bonnin and Chevrier,

1996: 171. Brook and Frolic, 1997: 3—16, discuss whether economic reform has enabled the

growth of an autonomous public sphere in China. Cao, 1997: 546-50, 557-8, criticising the

application of this model of modernisation to developing countries.

Jayasuriya, 1999: 1, discussing the challenge posed by East Asian states including China to the

‘conventional wisdom that there are necessary causal connections between markets, liberal

politics, and the rule of law’.

Balbus, 1977: 576, arguing that Weber’s concepts of formality and generality and autonomy

of law define differences based on social class ‘out of political existence’. Cotterrell, 1983:

83, arguing that no legal system can be formally rational to the exclusion of social values

and norms; Cotterrell, 1992: 161-2, documenting discussions that changes in society and

the forms of its regulation have changed significantly from those of Weber’s time; Jones,

1994: 200, suggesting that Weber’s notion of modernity was a concept limited to its own

time.

Trubek, 1972: 5-6, listing characteristics of modern law as being that: the modern state depends

on rules to maintain social order, law is an instrument to achieve social goals, law is rational,

sets out universal principles and is applied uniformly by specialised agencies, law is relatively
autonomous and is backed up by the organisational force of the state.

16 Trubek, 1972: 13.

17 Trubek, 1972: 6-8, in respect of economic development, 8-9, in respect of political develop-
ment. Peerenboom, 2005, argues there is a correlation between economic development and
the rule of law, though does not go so far as to assert there is a causal link.

U8 Trybek, 1972: 15. 119 Jones, 1994.

120 Jones, 1994: 211-12, discussing Hong Kong, but also referring to China.
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economic modernisation programmes and to legitimate their rule, but
have emphasised that there is no necessary connection between legal
institutions and political liberalisation.'”! In a consideration of legal
reforms in Hong Kong in the 1960s and 1970s, Jones suggests that the
introduction of the rule of law was used as a means to deal with the crisis
of legitimacy of the colonial administration at that time.'”” Instead of
facilitating the development of democracy, she argues, the rule of law
was very successfully used to avoid political liberalism.'*’

These critiques suggest that any links between legal rationality, cap-
italism and the rise of liberal democracy are historically specific.'’*
Whilst it is clear that the Chinese state intends law to play an impor-
tant legitimating role, it would be unsafe to assume a causal link between
economic reform, legal rationality and democracy in China.

These critiques have several implications for this study. The first is
that Bourdieu’s use of Weber’s concepts of formal rationality as legiti-
mating state power should not be read to encompass a view that reforms
promoting legal rationality are necessarily linked to political liberalisa-
tion. Indeed, Bourdieu himself explicitly rejects such universalist inter-
pretations.'”” The second is to re-emphasise Bourdieu’s concept of legal
production and change as being at odds with the idea of some trans-
historic transition toward capitalism and the rule of law. A consequence
of his conception of the operation of fields is to emphasise the contested
nature of the processes through which law is developed and interpreted
and to conclude that the direction of change does not have a predeter-
mined trajectory.

3 ADAPTING THE CONCEPT OF THE LEGAL FIELD TO
THE CHINESE CONTEXT

3.1 The emergence of the legal field

Bourdieu’s concept of the legal field has been developed initially in the
context of Western liberal societies such as France and the USA and
so he speaks of the legal field operating in ‘highly differentiated soci-
eties’.!?® Bourdieu suggests that the limits of the field are approached

121 Jones, 1999; Jayasuriya, 1999: 13, 16-17. 122 Jones, 1999: 46-8, 50—1.

123 Jones, 1999: 56-9. 124 Trubek, 1972: 15; Jones, 1994: 200; Jayasuriya, 1999: 1-27.

125 Bourdieu, 1990: 106.

126 Bourdieu and Wacquant, 1992: 97; Cotterrell, 1992: 168-9, citing studies by Parsons, Teubner
and Luhmann discussing the high levels of differentiation between economic, legal, scientific
and political subsystems arising out of the complexity of modern societies. Autopoietic systems
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when one actor completely dominates a field and crushes all resis-
tance from other dominated actors and all movements ‘go from the
top-down’."?” At that instrumentalist end of the spectrum law becomes
‘an instrument of domination’.'”®

It is thus necessary to consider the ways in which the concept of
the field can be applied to an analysis of legal change in China where
the instrumental uses of law remain pronounced.'”” The process of
reconstructing the legal system has, from the outset, been initiated
and directed by China’s political elites to serve a number of impor-
tant functions including: the facilitation of economic modernisation
and limited political reform;"’" the prevention of a repetition of the
arbitrary exercise of power and abuses that had occurred in particular
during the Cultural Revolution;"’! and the regularisation of the exercise
of state power."’” The operation of the legal field must also be recon-
ceptualised within the dominant Chinese form of governance which
Potter has labelled ‘patrimonial sovereignty’,">’ where ‘political lead-
ers and administrative agencies have responsibility for society but are
not responsible to it’ (emphasis in original).'** However, as reform pro-
gresses, there is increasingly evidence to suggest that the Party elites
no longer exercise complete domination over legal production and that
a distinctively legal discourse is emerging, discussed below. A Chinese
political scientist, Pei, for example, has suggested that in some areas,
the CCP no longer controls all uses and meanings of law.'>

[ argue that Bourdieu’s concept of the legal field should not be
read narrowly to be relevant only in systems where there is a liberal

of Luhmann and Teubner’s theory see law as a discrete, self-referential system of communi-
cation. It is an ‘autonomous, differentiated subsystem within society’: Tamanaha, 2000: 308.
Teubner’s work, however, does not assert complete closure or self-referentiality in law but
a ‘tendency toward’ autonomy; Cotterrell, 1995: 106. Nelken has queried the usefulness of
autopoiesis to describe legal change in less developed countries as it ‘presupposes a high level
of modern sub-system differentiation’ which does not in fact exist: Nelken, 2001: 20. On this
point, see also Cooney and Mitchell, 2002: 251.

127 Bourdieu and Wacquant, 1992: 102. 128 Bourdieu, 1987: 814. 129 Chen, 2000: 31-2.

130 Harding, 1987: 178-9, discussing the expansion of participation in the electoral process at
both local and central levels and through workers’ congresses in work units.

131 yon Senger, 2000: 52.

132 Harding, 1987: 174-8; Deng, 1978: 157; Jones, 1994: 206, 208; Potter, 1994b: 325; Li, 1996:

42.

Potter, 2003c: 124-5, describes patrimonial sovereignty as ‘[d]Jrawing on traditional norms of

Confucian patrimonialism combined with ideals of revolutionary leadership associated with

Marxism-Leninism and Maoism, regulatory culture in China tends to emphasise a dynamic by

which governance is pursued by a sovereign political authority that remains largely immune

to challenge’.

134 Potter, 2003c: 125. 135 Pei, 1995.
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democratic form of political organisation. On the contrary, I suggest
that a modified version of Bourdieu’s concept of the field is especially
useful in analysing legal change in countries such as China that are
engaged in programmes of market economy reform and legal system
reconstruction.

Bourdieu’s ideas have already been applied in contexts outside the
liberal democratic state. Although expressing contradictory views about
the applicability of the legal field outside liberal democracies,'*® Trubek
et al. have considered the effects of globalisation on the ‘legal fields of
the developing world (including Eastern Europe and the former Soviet
Union)’"’" and Asian states including China."*® Bourdieu’s concept of
the field has been used to challenge a view of Chinese political culture as
fixed and monolithic and instead to analyse its dynamic and contested
nature.'””

[ use the concept of the legal field to examine whether it is possible to
trace the emergence of such a contested space. Bourdieu suggests that the
degree of autonomy of the legal field from the field of power is low,'*
but also contemplates that the level of autonomy itself may change. He
notes: ‘[T]he more autonomous the field . . . the more it is capable of
imposing its specific logic.”'*! The distinctive practice or logic of the
field directs an inquiry into the extent to which it is possible to identify
the emergence of legal language, patterns of legal reasoning and legal
practice that are distinct from political discourses. Bourdieu’s analysis
focusses our attention on the extent to which different institutions
and groups compete in a self-interested way over the production and
uses of law.'* In seeking to identify legal actors in China, I explore the

136 Trubek et al., 1994: 4201, asserting that both the idea of the rule of law and the legal field
‘which asserts the autonomy of the law, only makes sense in certain types of society’, that
is, liberal societies. They adopt a liberal form of reasoning to argue that in plural societies
where there is an absence of ‘any shared social vision or widely accepted ideology’ to justify
the hierarchical orderings of society, ‘the idea of a neutral sphere of law provides legitimation
for what would otherwise be seen as the unjustifiable exercise of power by dominant groups in
society’.

B7 Trubek et al., 1994: 475.

138 Trubek et al., 1994: 478-81. In the same article, Trubek et al. adopt a position which appears
to contradict their initial claim that the legal field is only apposite in liberal societies, by
examining legal fields in states in South America and Asia, including China, which they
group under the title of the ‘periphery’. Dezalay and Garth, 2001, discussing the role of legal
actors in a range of legal reforms in Argentina, Chile and Mexico.

139 McCormick and Kelly, 1994: 804. 140 Bourdieu, 1987: 850.

141 Bourdieu and Wacquant, 1992: 105.

42 Bourdieu, 1990: 108, distinguishes rational and conscious pursuit of self-interest from his
notion of habitus in which actors act in a strategic way out of a ‘sense of the game’. It is an
‘intentionality without intention’.
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possibility that the emergence of the field and its actors may first describe
a pluralisation of interests and positions within the state administrative
and political hierarchy and only gradually expand to accommodate non-
state actors or actors, such as lawyers, who are becoming institutionally
distinct from the state.

Although this may appear to be a use of Bourdieu’s concepts in
circumstances he may not have anticipated, I am encouraged by the
concluding words of Loic Wacquant to his preface to An Inwitation to
Reflective Sociology where he states:

Therefore an invitation to think with Bourdieu is of necessity an invita-
tion to think beyond Bourdieu, and against him whenever required. This
book will have reached its objective, then, if it serves as an instrument
of work that readers adapt for purposes of their own concrete analyses.
Which means that they should not be afraid, as Foucault intimated of
Nietzsche’s thought, ‘to use it, to deform it, to make it groan and protest’
[references omitted].'+

4 THE CHANGING NATURE OF LEGAL
INSTRUMENTALISM: PLURALISATION
FROM WITHIN

The Third Plenum of the 11th CCPCC which convened between 18
and 22 December 1978 adopted a new political line.'** This political
line determined that the main contradiction was now ‘the contra-
diction between increasing material and cultural needs of the peo-
ple and backward social production’."* It resolved that the contra-
diction between the bourgeoisie and the proletariat was no longer
central and to move away from the ‘leftist’ mistakes pursued under
Mao Zedong by negating ‘class struggle as the key link’ and the the-
ory of ‘continuous revolution under the dictatorship of the proletariat’
as the core policies of socialism.'*® This decision marked a decisive
shift in the overall programme of the CCP to ‘socialist modernisation

43 Bourdieu and Wacquant, 1992: xiv.

14 Set out in the Communique of the Third Plenary Session of the 11th CCPCC: CCP Central
Committee, 1978: 6-16.

145 As cited in von Senger, 2000: 48-9. This decision adopted the resolution of the 8th CCP
Congress in 1956 and ended the ‘two line struggle’ (between modernisation and class struggle)
that had ensued since then. See also discussion in Brady, 1981: 15.

146 Gai, 2001: 24950, 256-7. These judgments were later adopted as formal policy in the Reso-
lution on Certain Questions in the History of Our Party Since the Founding of the People’s Republic
of China adopted by the Sixth Plenary Session of the 11th CCPCC on 27 June 1981.
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construction’'*” focussing on economic reform.'*® In his speech to the

preparatory meeting for the Third Plenum of the 11th CCPCC, Deng
Xiaoping argued that socialist democracy must be ‘institutionalised
and written into law’.'*’ In this speech Deng set out the blueprint
for subsequent legal reform: ‘that there must be laws to go by, laws
must be observed and strictly enforced and breaches of the law must be
pursued’.”"

4.1 Revolutionary and bureaucratic justice between 1949
and 1979

Prior to 1978, scholars argue that the administration of justice in the
PRC involved the interrelationship between informal, or ‘societal’,
modes of justice and more formal, bureaucratic, or ‘jural’, modes of
justice.””! According to Leng and Chiu, the informal mode of jus-
tice is characterised by ‘socially approved norms and values’, politi-
cally socialised and ‘enforced by extra-judicial apparatuses consisting
of administrative agencies and social organizations’."”” This mode of
justice emphasised revolutionary mass-line justice and relied heavily
upon mass mobilisational tactics of campaigns of suppression against
class enemies and revolutionary transformation of society based on
notions of class struggle.'”® Formal modes of justice reflect a prefer-
ence for entrenchment of a bureaucratic and institutionalised form of

147 Gai, 2001: 249-50; Benshu Bianxie Zu, 2001: 146; Lieberthal, 1995: 133; White, 1998:
preface.
148 Benshu Bianxie Zu, 2001: 155; Baum, 1994: 94-7, 143—4; Potter, 1995a: 156-7, discussing the
central role played by the state in economic reform.
149 Deng, 1978: 157.
150 Deng, 1978: 158, youfa keyi, youfa biyi, zhifa biyan, weifa bijiu 473, 45, Ss™, BT,
(English translation not rendered according to this text). Restated in the Communique of the
Third Plenary Session of the 11th CCPCC (in English): CCP Central Committee, 1978: 14.
Leng and Chiu, 1985: 7; Cohen, 1966: 477-88; Brady, 1981; Brady, 1982; Brugger and Reglar,
1994; Baum, 1986; Dreyer, 1996: 163-87; Lubman, 1999: 71-87, providing a comprehensive
description of the process of formalisation and informalisation of the legal process in the area of
criminal law between 1949 and 1978. Professor Lubman labels the different approaches to the
administration of criminal justice in these periods as ‘mobilisation’ and ‘bureaucratisation’.
Victor Li also suggests two models of law used by the Communist Party to exercise social
control, which he describes as ‘internal’ and ‘external’. Li, 1970: 72-3, at 73, discusses the
external model which draws from positive norms from the West and legalist attitudes of law
to ‘provide a clear and rationalised system of government and administration’ to strengthen
central control. At 734, Li describes the ‘internal’ model as one that emphasises internal
transformation of citizens through education and the internalisation of social norms which he
associates with Confucian notions of morality. The term ‘Legalist’ refers to the theory of law
developed by the Legalist philosophers (fajia) in the fourth and third centuries BC: see Liu,
Yongping, 1998: 173-200.
152 L eng and Chiu, 1985: 7. 153 Leng and Chiu, 1985: 7; Brady, 1981; Brady, 1982.
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justice and codified laws enforced by a ‘regular judicial hierarchy’.!>*

They have been linked to periods of consolidation and state building,
favouring codified laws, stability and predictability in administration as
bases for social order.'”

The use by the police of an array of administrative detention powers
in the pre-reform era has been associated with informal or ‘societal’
modes of justice.'”® Lubman juxtaposes these administratively imposed
sanctions with the formal, or jural, model of justice which emphasises
the operation of regularised, court-centred sanctioning systems."”’

4.2 Socialist legality

Reconstruction of the legal system since 1978 reflects the decision to
embrace institutionalised forms of justice and to implement a model
of socialist legality in line with Marxist-Leninist views of law."”® Yu
Xingzhong argues that this process of rule-making has been driven by a
pragmatic desire to establish a comprehensive infrastructure to underpin
economic construction and which reflects current needs and the ‘new
actuality’.””” He describes the elements of pragmatism as comprising an
emphasis on instrumental aspects of the law, a view of law as deriving
from and reflecting objectively determined reality, law-serving policy
and the failure to treat individual rights seriously.'®’

The ideological justification for economic reform and the use of mar-
ket mechanisms, that China was in the ‘primary stage of socialism’, was
adopted at the Party’s 13th Congress held between 25 October and 1
November 1987.'°! Socialist legality, according to this theory, should
also develop through stages. In the primary stage of socialism, the task
of law was to facilitate development of the market economy,'®” to assist
maintaining public order and to eliminate political threats.'®’

Baum has argued by analogy to the different forms of socialist legality
in the USSR, that the post-1978 form of socialist legality in China is a
form of ‘controlled pluralism’. Under such a model, the state is relatively
tolerant and legalistic but the Party remains the political and spiritual

154 Leng and Chiu, 1985: 7. 15 Brady, 1981: 16.

156 1 eng and Chiu, 1985: 7; Brady, 1981: 14—18; Brady, 1982: 55-69.

157 Lubman, 1999: 72-9. See also Clarke, 1985: 1899-1902; Wong, 2002: 294.

158 Preamble to the 1982 Constitution specifies adherence to the Four Cardinal Principles of:
leadership of the Communist Party; adherence to the socialist road; adherence to Marxism-
Leninism and Mao Zedong Thought; and adherence to the people’s democratic dictatorship.
Baum, 1986; Brugger and Reglar, 1994: 206-9; Dreyer, 1996: 163-87.

159 vy, 1989:45-6. 190 Yy, 1989:39-40. 10! Fan and Yao, 1998: 38; Baum, 1994: 219-20.

162 Shih, 1996: 640. 16 Shen, 2000: 25.
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leader of the nation.'®* This model of instrumentalist socialist legality
contemplates a downgrading of class struggle and a move toward a more
institutionalised and regularised system of justice, but not autonomy of
the legal system from political leadership. Whilst [aw remains an instru-
ment for implementing Party policy, the policy priorities and objectives
that law serves have changed from serving as a tool of dictatorship and
suppression of class enemies to serving the more complex ends of eco-
nomic reform.'®

4.3 The changing nature of legal instrumentalism in the
period of economic reform

The economist Marxist-Leninist view of law is that, as part of the super-
structure, law lacks autonomy from the economic base, and exists as an
instrument of politics. This approach is to view law as a ‘flexible tool of
social engineering’.'® The application of these principles in the PRC
has been to prefer legislation to be ‘general and flexible’, enabling leg-
islation to be amenable to changes in the economic base, changes in
experience, and to be implemented flexibly in accordance with the dif-
fering local situations throughout China and changes in central policy
from time to time.'®’

Leninist forms of instrumentalism have emphasised the need for legal
flexibility to facilitate the use of law as a tool for the violent suppres-
sion of the bourgeoisie and the suppression of other class enemies.'*® As
discussed in section 4.1 above, the uses and form of law varied in the pre-
reform era depending on the needs of class struggle and as the regime’s
emphasis changed between governance and revolution.'® With adop-
tion of the programme of economic modernisation and the need for
greater technical complexity in the law, it is possible to trace changes
in the form of socialist legality in China. Of the differing interpretations
of these developments, one that usefully describes these changes, is that
of ‘statist instrumentalism’ that is employed by developing authoritarian
regimes.' "’ Under the model of statist instrumentalism, Trubek argues

164 Baum, 1986: 94-5; Tanner, Harold, 1999: 26-8, identifies different types of socialist legality
in the USSR.

165 Baum, 1986: 94-5; Shen, 2000: 25; Lo, 1997: 480, 483—4; Shih, 1996: 642-3.

166 Hazard, 1969: 6, 69. 167 Chen, 1988: 198-200.

168 Berman, 1963: 32, in relation to uses of law in the USSR between 1917 and 1921.

169 Potter, 2003h: 79.

170 Trubek, 1972: 5, asserting that the legal systems of all modern states are instrumental in nature,
in which law is seen as ‘an instrument through which a variety of possible social goals can be
achieved’. Trubek, 1972: 39-40, drawing a distinction between ‘pluralist instrumentalism’ of
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that authoritarian regimes ‘seek control of the legal order’ and retain
law as a ‘purposive instrument’. This form of statist instrumentalism
enables depoliticisation of the political and social problems that arise
as a result of economic reform policies by redefining them in technical,
legal terms. This process of redefinition thus removes the political sig-
nificance these issues might otherwise have had. Treated as technical,
legal problems, legal elites with technical expertise are thus empowered
to resolve these problems according to law. However, Trubek points
out that in order to retain control of the apparatus of law, the regime
needs to co-opt these legal elites.!’!

Statist and instrumental uses of law in China, according to Jaya-
suriya, have been a way both of depoliticising economic activity and
of preserving limits on individual autonomy and autonomy in the pub-
lic sphere.'”” Jones discusses a similarly instrumental use of law by the
state, in which law is used as a way of introducing a ‘[r]ational legal
administration’ which enables the state to legitimate itself, extend its
reach and achieve capitalist transformation.'”’

With the progress of economic reform, the meaning and content
of socialist legality has continued to change. In the economic sphere,
Chen Jianfu asserts that the decision to establish a ‘socialist market
economy’ by the 14th National Congress of the CCP in October 1992
removed the requirement to justify reforms as socialist: that is, the
requirement of ideological correctness. He argues that this has resulted
in renewed emphasis on law embodying principles of equality, individual
rights, universality and rationality.'’* Lo concludes that the dynamic of
economic reform has led increasingly to a depoliticisation of the legal
system.!”” Other scholars have also concluded that the policy to create
a socialist market economy and the official line that ‘a market economy
is an economy governed by law’ have underpinned strengthening of the
legal system.!®

liberal democratic regimes in which policy goals are ‘determined by a more open, representative
and competitive process’ and ‘statist instrumentalism’ of authoritarian regimes which ‘looks
exclusively to the bureaucratic-administrative entities of the state’.

11 Trubek, 1972: 35-9, describing statist instrumentalism as ‘permitting some line between state
and society’ but ‘they tolerate only a very limited degree of pluralism’.

172 Jayasuriya, 1999: 15. 173 Jones, 1999: 64.

174 Chen, Jianfu, 1999h: 73-6; Chen, 2000: 35-6.

15 Lo, 1997: 480.

176 \Wang Jiafu discussed this in his lecture to the CCPCC entitled Issues in Constructing a Legal
System for a Socialist Market Economy. Lubman, 1995: 12; Chen, Jianfu, 1999b: 74; Chen,
Albert, 1999: 126; Keith and Lin, 2001: 18-19. Keith and Lin attribute to Wang Jiafu the

first use of the slogan ‘the socialist market economy is a rule of law economy’: Keith and Lin,

47



LEGAL REFORM AND ADMINISTRATIVE DETENTION POWERS IN CHINA

In theory, reforms to legal regulation of economic activities autho-
rise individuals to enter into binding economic relations on the basis
of generally applicable legal norms.!”” Increased formalisation of the
legal system can be discerned in the gradual substitution of rules issued
by executive order with laws passed by the legislative organs according
to specified procedures.'’® The expansion of legal norms, or legalisa-
tion of the mechanisms for governing economic activity, increasingly
regulates the vertical linkages between the state and economic actors
and at the same time has facilitated the growth of horizontal linkages
between economic actors.'”” Lo concludes that as a consequence of
economic reform, the nature and function of law has changed. Law has
acquired functions that can no longer be understood as being purely
determined by class. The most important roles of law now, he argues,
are in regulating society and promoting economic reform.'*

Corresponding to the increasingly regulatory role of law, views about
the proper form of law have changed. Shih points out that many now
prefer legal clarity and stability over legal elasticity as a way of regu-
larising developments in the economy and preventing abuse of power
and corruption.'®! Increasingly it is seen as appropriate for law to play a
role in regularising and supervising state power in terms of authorising
state action,'® imposing procedural requirements on the exercise of
power'® and establishing mechanisms for supervision and accountabil-
ity for exercises of that power.'** Chinese administrative law scholars
assert that administrative law increasingly embodies principles of equal-
ity, openness, fairness, justice and rationality.'®

In the area of criminal justice, however, the path of reform is arguably
more complicated and contains more inconsistent trends than legal

2001: 35. See also Hintzen, 1999: 168, arguing that the party state now limits itself to using
macro-economic economic management by legal and financial means.
177 Feinerman, 1994: 228-36. 178 Fan and Xin, 1998: 10.
179 Clarke, 1991: 3, in relation to the role that contract has played in the decentralisation of
economic activity. Lubman, 1995: 3, in respect of the expansion of legal codes in a broad range
of areas. At 12-13, discussing law as a process of protecting voluntary economic arrangements.
Peerenboom, 2002a: 192-9, discusses the weakening of state and party control over different
sectors of the Chinese economy.
Lo, 1997: 480, 483—4. '8! Shih, 1996: 642-3. 8 Jiang, Mingan, 1998: 13-15.
Wang, Xixin, 1998: 260-1, arguing that legislation of mandatory procedural requirements may
be one method to achieve fairness and stability in the law, at a time when rapid social and
economic transition makes achievement of stability in substantive legal norms difficult.
18% Jiang, Mingan, 1998: 7-9, 17.
185 Jiang, Mingan, 1998: 9; Ma, 1999: 1, discussing the principles underpinning the 1999 Admin-
istrative Review Law (‘ARL’).
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reform in the economic sphere. Institutionalisation of the state’s coer-
cive powers in legal form was seen as one indicator of the move
toward instituting socialist legality.'®® In 1979 the National People’s
Congress (‘NPC’) passed the Criminal Law and the Criminal Procedure
Law (‘CPL’). At the time these laws were described by Peng Zhen, then
the chair of the NPCSC, as important components in the construc-
tion of a socialist legal system and representing a legislative step toward
entrenching a more formal model of criminal justice.'®’

However, Party control over the operation of the criminal justice
system has remained strong.'® Particularly since 1983, there have been
periodic retreats from formality to reuse of campaign-style enforcement
practices with the ongoing reliance on the law enforcement strategy
of launching campaigns of ‘Hard Strikes’'®” and to strengthen direct
Party control over law enforcement practice.'”” Not only was the law
amended to facilitate the 1983 ‘Hard Strike’,'”! but targets were viewed
as enemies of the people.!”” Commentators agree that such a practice
undermines compliance with legally specified procedures and the legally
specified separation of the function of state enforcement agencies and
leads to widespread abuse of law and extra legal conduct.'”” Lubman
concludes that the continuing use of campaigns of ‘Hard Strikes’ against
crime ‘demonstrates that the leadership remains committed to the

186 I eng and Chiu, 1985; Cohen, 1966; Brady, 1983; Brady, 1981; Brady, 1982; Lubman, 1999:
71-80; Tanner, Harold, 1999: 25-9.

187 Peng, 1991a: 368, 372.

188 Potter argues that ongoing references to the legal system as comprising the police, procuratorate
and courts (gongjianfa 2:£3i%z) suggests that the primary purpose of the legal system remains ‘about
criminal law enforcement in pursuit of social control’: Potter, 1999: 680-1. Lubman, 1999: 71—
2, arguing that the criminal justice system has remained heavily influenced by its pre-reform
institutional background.

189 Dutton, 1992b: 217-18.

190 Tanner, 2000: 98-115; and Tanner, Harold, 1999: 85-92, discussing the decision-making

process leading to the launch of the 1983 ‘Hard Strike’.

Decision of the NPCSC Regarding the Severe Punishment of Criminal Elements who Seriously

Endanger Public Security, 2 September 1983 (in English and Chinese); Decision of the NPCSC

Regarding the Procedure for Rapid Adjudication of Cases Involving Criminal Elements who Seriously

Endanger Public Security, 2 September 1983 (in English and Chinese).

192 Tanner, Harold, 1999: 91.

193 Tanner, 1995: 296-7; Bakken, 1993: 50; Dutton and Lee, 1993: 332; Turack, 1999: 50-2;
Boxer, 1999, Lubman, 1999: 163—4; Clarke, 1985; Clarke, 1995; Conner, 2000: 153, citing
campaigns as one of the factors involved in continuing torture of suspects by the police to
obtain a confession. Forster, 1985, in relation to the hard strike against economic crime and
corruption in 1982. Dowdle, 1999: 296, argues that the requirement for hard strikes according
to law (yifa yanda #:)3*%71) is now carried out as a supplement to the law rather than a surrogate
and that uneven enforcement practices are not unknown in the West.

©°

19

=

@

49



LEGAL REFORM AND ADMINISTRATIVE DETENTION POWERS IN CHINA

instrumental use of law and to techniques of mobilisation associated

with the mass-line’.!”*

Substantial amendments were made to the CPL in 1996 and the Crim-
inal Law in 1997 to regularise the criminal justice system.'”> Amend-
ments to the CPL have sought to define more clearly the jurisdictional
boundaries between the courts, procuratorate and police in the crimi-
nal justice process.'”® The reforms to the Criminal Law provide a more
detailed legal regulatory framework for the administration of crimi-
nal justice'”” and remove overtly political references such as Marxism,
Leninism and Mao Zedong Thought from the statement of the law’s
purpose.'”® They also removed provisions identified with the persistent
influence of class struggle such as the offence of counter-revolution'””
and the principle of analogy.”"

Keith and Lin assert that the reforms to these laws represent ‘a
symbolic break with tradition which had accentuated flexibility to
deal with the political necessities of class struggle, counterrevolu-
tion and social control’.?®" They argue that these reforms recognise
the role of law in ‘maintaining social security, stability and progress,
in the state’s macro-adjustment of the market economy and in the
effective protection of citizen’s lawful rights and interests’ (emphasis in
original).””” Some commentators express a degree of optimism that

194 T ubman, 1999: 71, 135; for a similar analysis see Lubman, 1995: 2.

195 Potter, 1999: 681-2, conceding that these reforms may have gone some way toward protecting
the common criminal, though perhaps not those charged with political offences.

Hecht, 1996: 19-60, pointing to developments in this regard, but commenting that there
remain shortcomings in these reforms. Also Lubman, 1999: 162-7; Chu, 2000: 165-86.
Potter, 1999: 682; Hecht, 1996: 8-9.

Criminal Law, art. 1. Huand Li, 1997: 1. In relation to the CPL, retention of the statement that
the guiding ideology of criminal procedure is Marxism, Leninism and Mao Zedong Thought
was considered inappropriate in a legal code, as neither the Civil Procedure Law nor the ALL
contained such a statement. The legal document where it was appropriate was the Constitution
alone. Also Chen, Jianfu, 1999a: 98.

Criminal Law 1979, Specific Provisions, chapter 1. The offence of counter-revolution had been
seen as continuing recognition and implementation by the legal system of class struggle (Xiao,
1996: 98-9) was replaced with the offence of harming state security. Whilst not narrower
in scope than counter-revolution, the offence is now framed in more political neutral terms.
Dobinson, 2002: 24-6, in relation to depoliticisation of the Criminal Law.

The principle of analogy, under which a person could be punished for an action that is not
itself a criminal offence, by punishing it according to the most closely analogous provision,
was not included in the new Criminal Law. Criminal Law 1979, art. 79; Potter, 1999: 682. The
principle of analogy has been identified as an embodiment of the principle of legal flexibility
(Hazard, 1969: 72-6) and has been linked to earlier laws concerned with the punishment of
counter-revolutionary crime: Tanner, Harold, 1999: 17; Lubman, 1999: 160-2.

Keith and Lin, 2001: 41.

Keith and Lin, 2001: 40-1, citing Chen Zexian, and at 178-9. However, they subsequently
modified this view in light of the treatment of the Falun Gong: Keith and Lin, 2003.
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reforms, although incomplete, may tend to promote procedural jus-
tice,””’ though acknowledge the difficulty in implementing them in
practice.204

In the area of the criminal justice system and enforcement, to a greater
extent than in the area of regulation of economic relations, socialist
legality emphasises the role of law in empowering state action and con-
tinues to include contradictory elements of formality and informality
in the law. Even in this area, arguments have emerged that law has
a role in protecting citizens’ rights against infringement. As this book
will reveal, these contradictory elements are even more pronounced in
the regulation of administrative detention, but that, of itself, does not
preclude the argument that a legal field is evolving.

4.4 Ruling the country according to law and
pluralisation from within

The adoption by the CCP of the programme of ruling the country
according to law marked renewed emphasis upon the centrality of law
to the socialist modernisation programme’”” and its role in promoting
social stability during a time of rapid transition.”’® Whether this for-
mulation should be seen as advocating the ‘rule of law’ and the extent
to which law imposes ‘meaningful limitations on arbitrary acts of the
state and Party””"’ is hotly debated.”*®

The ongoing processes of pluralisation of both law and society
indicates that, despite continuing instrumental uses of law, there are
expanding spaces within Party orthodoxy for competing positions to
be developed and advocated. Scholars have pointed to a weakening
of the comprehensive and direct Party controls over society’”” and
the increasingly complex and plural relationship between state and
society.”'’ Bonnin argues that in authoritarian states such as China,

203 Hecht, 1996; Chu, 2000; Huang, 1998; Huang, 1998; Tanner, Harold, 1999: 191-3, Tanner
expressing cautious optimism about the effects the reforms in 1997 and 1996, respectively, to
the Criminal Law and CPL will have to strengthen procedural justice and reduce arbitrary and
abusive acts, but points to improved training and funding of state organs as necessary as well
to effect substantive changes in the operation of the criminal justice system.

204 Hecht, 1996; Human Rights in China, 2001a.

205 Hintzen, 1999: 186; Shih, 1999: 52, 98. 206 Keith and Lin, 2001: 34.

207 Peerenboom, 1999: 320—1; and a similar formulation in Peerenboom, 2002a: 23.

208 Keith, 1994; Keith and Lin, 2001; Orts, 2001: 69; Peerenboom, 1999; Peerenboom, 2002a;
Peerenboom, 2002¢, taking an optimistic view.

209 Walder, 1995: Introductory chapter, describing how economic reforms have led to political
decline. Burns, 1999, discussing the process of adaptation by the Party to changed situations
brought about by economic reform.

210 Gu, 1998; Guo, 2000.
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increasing social autonomy gained by groups and individuals is the result
of the ‘widening cracks in the official power structure’ rather than the
emergence of civil society in which there is ‘clear-cut institutionalisa-
tion of non-official institutions’.”!!

Gu develops a model of ‘plural institutionalism’ to describe the diver-
sity of groups and interests within both the state and social groupings,
and the differing forms of interrelationship between them. He examines
the ways in which groups of intellectuals created a public space which
is not directly controlled by the Party-state but which at the same time
is ‘structured and refracted by party-state centred institutions’.”'” These
studies suggest that questions of autonomy should not be framed in terms
of a dichotomous relationship between the Party-state and society or
the Party and law, but as an inquiry into the differential links between
and amongst different groups.

Scholars point to the evolution of an increasingly complex relation-
ship between law and legal institutions and the Party.”"? From the 1980s,
legal academics from universities across China and from intellectual
organisations established by the state, such as the Law Research Insti-
tute of the Chinese Academy of Social Sciences (‘CASS’), have had
direct input into the drafting of legislation and the legal theory sup-
porting the programme to rebuild the legal system.’'* In some cases
specialist academic drafting groups have been formed under the aegis
of the NPCSC to draft important legislation, such as the amendments
to the CPL,*" the 1999 Contract Law’'® and the 1997 amendments to
the Criminal Law.”"”

Intellectuals have also had direct input into the formulation of the
Party’s programme to rule the country according to law. One exam-
ple was in 1996 when senior Party leaders attended a series of lectures

U1 Bonnin and Chevrier, 1996: 170-1; Bonnin and Chevrier, 1996: 159-62, discussing the blur-
ring in the 1980s of the boundaries between establishment intellectuals acting within the state
structure and non-state intellectuals with an autonomous social base.

212 Gy, 1998.

213 Eor example, Shih, 1999: 115, who, after reviewing different academic views on human rights,
concludes that the state no longer exercises absolute control over the academic community.
White, 1998: 354, arguing that lawyers would choose to frame arguments touching on human
rights issues in legal rather than political terms.

214 Bonnin and Chevrier, 1996: 156-7, discussing generally the increase in officials seeking advice
from experts, including legal experts, during the 1980s.

215 Hecht, 1996: 14-18.

216 Potter, 2000: 198, discusses the appointment of a drafting Small Group comprising senior
professors from CASS and from a number of universities.

27 Ye, 2000: 208, listing the academics and state agencies involved in the drafting process.
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given by legal scholars on various legal topics.”'® The programme of
ruling the country according to law which was later adopted by the
CCPCC was developed and discussed in books of essays written by and
for the Law Research Institute of CASS.”! Keith and Lin documented
the growing jurisprudence, the aim of which is to invest specific mean-
ings and principles into the concept of ‘a socialist rule of law country’
and to emphasise the role of law in defining and protecting rights and
interests.”*

Within state agencies such as the MPS, research institutes have been
established to provide policy input on issues of interest to the MPS,
though the views of these research institutes are no longer entirely
representative of the views of the MPS.””! Tanner argues that there
is a ‘growing personal and professional autonomy’ amongst members
of these think tanks.??? Within the courts, Hawes concludes that the
increasing willingness of judges to express dissenting opinions shows
that law reform is not merely centrally imposed but locally initiated as
well.2%?

Studies by scholars including Tanner and Dowdle trace the progres-
sive strengthening of the NPC and the NPCSC.”** They argue that the
increasing institutional autonomy of these organs and the decentrali-
sation of policy-making power from the central political elite may be a
precursor to the development toward a more plural legal system.””’

Similarly, recent reforms have sought to strengthen the professional
standards of judges, procurators and lawyers.””® Xin Chunying argues
that the programme of economic reform has led to a diminution in the
involvement of administrative agencies of state in particularistic man-
agement by way of administrative directive and in settling disputes.’”’
Asaresult, from the early 1990s, there has been increasingly strong pop-
ular demand for courts to play a larger role in the resolution of disputes
between individuals and legal entities and a corresponding demand for

218 Including international trade law; the World Trade Organization and foreign related law; and
the legal system for a socialist market economy. Reproduced in Sifa Bu Fazhi Xuanquan Si,
1995. People’s Daily Report, 9 February 1996, reproduced in Liu et al., 1996: 1-5.

219 Wang et al., 1996. 220 Keith and Lin, 2001: 1.

221 Tanner, 2002: 5623, discussing the emergence of ‘third generation’ think tanks and the four
think tanks established under the MPS.

222 Tanner, 2002: 572. 223 Hawes, 2003: 2.

224 Tanner, Murray Scot, 1999: 51-71; Dowdle, 1997: 13-18; Dowdle, 1999: 293-5.

225 Tanner, Murray Scot, 1999: 232-9; Dowdle, 1997: 18-20; also see Pei, 1995.

226 PRC Lawyers Law sets out criteria for permission to practice. Similarly, qualifications for
procurators and judges were set out in the PRC Procurators Law 1995 and the PRC Judges Law
1995, respectively.

221 Xin, 2002: 87.
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judicial reform as expectations grow that the courts should deliver some
form of justice.””®

Despite the generally acknowledged weakness of the court sys-
tem,””” some have traced evidence of institutional strengthening in the
Supreme People’s Court (‘SPC’)**" and a commitment to the strength-
ening of the nation’s courts as a whole. An official programme of judicial
reform was announced by Jiang Zemin at the 15th National Congress
of the CCP in 1997 for ‘promoting judicial reform and providing sys-
tematic guarantees for judicial organs to exercise independently and
fairly the adjudicatory power and prosecutorial power’.”’! This is the
first time that the Party has explicitly called for judicial reform in
public.”?” In 1999, the SPC outlined a five-year reform agenda.”’’ It
is a broad institution-building project, designed to improve the pro-
fessionalism of personnel, to institute procedural reforms and to crack
down on corruption. Other scholars trace the growing professionalism
of lawyers as an aspect of the strengthening of legal actors.”** Whilst the
autonomy of lawyers in many areas remains limited, there have been
a number of highly public confrontations between lawyers, local gov-
ernments and the police as lawyers seek to represent clients who have
come into conflict with state authorities.”*’

Both Pei and Tanner have proposed that the political consequence
of increasing institutional autonomy, especially the decentralisation
of policy-making, is increasing pluralism and the breakdown of the
centralised power of the CCP.”*® The complex relationship between

228 Xin, 2002: 85-7.

229 Clarke, 1996; Dicks, 1995; Peerenboom, 2001: 214-18. 2% Finder, 1993: 222-3.

31 Jiang Zemin, Hold High the Great Banner of Deng Xiaoping Theory for an All-round Advancement

of the Cause of Building Socialism with Chinese Characteristics into the 21st Century, 12 September

1997, at 26.

Xin, 2002: 88.

See discussion of the implementation of this programme in the Supreme People’s Work Report

to the NPC delivered at the third session of the Ninth NPC on 10 March 2000. See also Xin,

2002: 85.

Alford, 1995; Fu, 1998; Lubman, 1999; Lubman, 2000; Lubman, 1995. But for a detailed

analysis of the failure of state agencies in practice to give effect to lawyers’ capacity to meet

with a criminal defendant, see Human Rights in China, 2001a; Orts, 2001: 65-7. In relation

to development of legal aid in China, see Liebman, 1999; Lee, 2000; White, 1998: 347-9; and

Peerenboom, 2002b: 132.

235 Buckley, 2006

136 One argument about the significance of these reforms is that the strengthening of these
institutions will have a gradual but inexorable effect on the political structure of the state. Pei
argues that as the process of reform is ‘path dependent’, once certain patterns of institutional
and bureaucratic power become entrenched, the process of decentralisation of policy-making
power and democratisation of the political and legal system becomes inevitable: Pei, 1995; Pei,
1997, tracing this process in relation to administrative litigation. Tanner, Murray Scot, 1999,
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the centre and provinces and increasing importance of local level
institutions, such as local people’s congresses,”’’ further complicates
law-making and enforcement. Studies point to the increasing number
of state and individual actors who have vested interests in using law for
their own objectives, thus reducing the capacity of the CCP elites to
control the uses and meanings law.””® One example of this is the capac-
ity to challenge the lawfulness of state action under the Administrative
Litigation Law (‘ALL’). Although it is acknowledged that the ALL is of
limited effectiveness in many respects, of note has been the increasing
use of this legal mechanism by powerful enterprises and interested indi-
viduals to challenge acts of administrative agencies.””’

We are left with a view of a legal arena in which an array of different
institutional and individual positions and agendas compete. There are
still political limitations on the scope of these competitions, though the
outer boundaries of political orthodoxy have expanded since adoption
by the Party of the key programmes of economic reform and governance
according to law. This analysis indicates that the basic condition for
emergence of a legal field — that law is not purely a state apparatus —
NOW exists.

5 ACTORS

One way in which the boundary of the legal field is constituted is by
the exclusion of lay people without professional qualifications’*’ who
must rely on the provision of legal services.’*!

Within this privileged group of legal actors, Bourdieu identifies a
range of positions within the field whose views are both complemen-
tary and in competition with each other.”*” Reflecting the structure of
the French legal system, he points at one end to law professors who
are concerned with interpretations of law that provide an overarching
conceptual coherence in the law, as well as in teaching these rules in

‘normalised and formalised forms’.”*’ At the other end of the spectrum,

discussing the growing structural independence of the NPC is cautiously optimistic about its
growing autonomy.

37 Young, 2002.

238 Peerenboom, 2001: 196-7; Fu, 1994: 285-6, in relation to efforts by the police to use law to
protect themselves against pressures at the local level to perform non-policing work.

239 Finder, 1989: 28; Pei, 1997: 859; Potter, 1994a: 288.

240 Bourdieu, 1987: 828. The state sets conditions for allocation of the professional qualifications
that enable entry into the legal field which in turn enables enforcement in the name of the
state of legally defined views of justice. Bourdieu, 1987: 838.

241 Bourdieu, 1987: 835. 242 Bourdieu, 1987: 824. 243 Bourdieu, 1987: 821.
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he places practitioners such as judges who must apply these principles in
specific cases and lawyers who use their expertise to serve the interests
of their clients.”** Trubek et al. suggest several different positions in
the legal field: legal practitioners,”*> law appliers,”*® guardians of legal
doctrine,”*’ legal educators’*® and moral regulators.”*’

The impact which these actors may have on the production of legal
norms has been described by McBarnet in her study of the ways in which
lawyers in Britain use the law. She concludes that lawyers do not just:

translate factual disputes into clearcut legal terms but that they also
‘work on the law’, to interpret it, to seek loopholes in it, to make the law
fit the facts of the client’s activities and interests. Lawyers are not just
translators but transformers and transcenders of the law. What is more
they are legal entrepreneurs, routinely ‘making law’ by establishing legal
practice [emphasis in original].”*"

In China, an equivalent range of actors or legal entrepreneurs may be
identified with both the opportunity and motivation to influence the
ongoing production of legal rules and practice, including legislators,
judges, law academics, lawyers, administrative officials authorised to
issue binding interpretations of law, legal professional associations, such
as the All China Lawyer’s Association, and justice departments with
power to issue and revoke lawyers’ licences.

Of particular relevance to the regulation of administrative detention
powers, | argue that police are actors in the legal field, contesting and
interacting with other actors in the field. The idea of the police force
as having its own institutional culture and interests has been examined
extensively in relation to Western policing”’! and is pertinent to an
examination of the Chinese police. Goldsmith adopts the concept of

244 Bourdieu, 1987: 821.

245 Sych as lawyers who provide a range of legal services: Trubek et al., 1994: 416.

246 Those who make ‘authoritative interpretations of legal norms in concrete situations’, including
judges, arbitrators and administrative officials: Trubek et al., 1994: 416.

247 Trubek et al., 1994: 416-17, including academics in the continental tradition or judges in the
US tradition.

248 Trubek et al., 1994: 417, those who ‘socialise entrants into the habitus of the field including
both educators as well as workplaces’.

249 Trubek etal., 1994: 417, those responsible for policing the conduct of actors such as accrediting
bodies, disciplinary organs and workplaces.

250 McBarnet, 1984: 233.

251 Dixon, 1997: 6-7, discusses the use by police forces of ideas of police professionalism as a strategy
for building and preserving institutional autonomy. Other examples centre around discussions
of distinctive ‘police culture’. Chan, 1996, discussing the Australian police as constituting a
‘field’ and the manner in which police exercise their broad discretionary powers. Goldstein,
1960; Lustgarten, 1986: 10-11, 15-16.
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the police as constituting a ‘semi-autonomous social field’ to explore
the relationship between police culture and law enforcement.””” As a
semi-autonomous social field, the police have their own distinct legal
culture, which is subordinated to and influenced by the state’s legal
order, but which at the same time influences the state’s legal order.”>?
The field of policing intersects with the legal field, so that at times their
role in the process of legal change is within the legal field, at other
times outside it. Seen in this way, the public security organs are neither
a monolith nor a simple agent of the state but play a distinctive and
self-interested role in the competitions surrounding definitions of their
role in policing social order and the production of legal norms.

Bourdieu suggests that the differing relative power between different
groups of legal actors might assist in explaining differences between the
legal fields in different countries, especially the degree of formalisation
and rationalisation of national legal traditions such as the ‘Romano-
Germanic and the Anglo-American traditions’.””* He adds that the
differing levels of political power of differing groups might also explain
the relatively high status of the legal field itself within ‘the broader field
of power’.””

6 CONCLUSION: THE LEGAL FIELD AND THE
PROBLEM OF ADMINISTRATIVE DETENTION

The literature on development of the Chinese legal system since 1978
indicates that the ongoing process of socialist modernisation has led
not only to the growing importance of law as a mode of governance
but also to changes in the form and content of law. Law remains an
instrument to implement the Party line, though the model of statist
instrumentalism would suggest that in the area of economic regulation
these objectives are now better met through formulation of generally
applicable legal norms, the conversion of economic and social problems
from political into technical legal issues and legal regularisation of state
power. The image of law as purely an instrument of the Party must also be
reconfigured to take into account evidence of the growing pluralisation
of interests and institutions both within and outside the Party and state
in respect of law.

52 Goldsmith, 1990: 92—4.

53 Goldsmith, 1990; for discussion of the operation of the semi-autonomous social field in other
areas, see also Fitzpatrick, 1983; Moore, 1978: 55-81.

254 Bourdieu, 1987: 822. 55 Bourdieu, 1987: 823.
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The complexities of reform are demonstrated in the criminal justice
system which continues to retain elements of informality, flexibility
and direct Party control at the same time as legislation has been passed
to increase formalisation and regularisation. As this book reveals, this
complex mixture of formality and informality, direct Party involve-
ment and increasing legal regularisation of the definition and exercise
of police powers is pronounced in respect of police administrative deten-
tion powers.

Within this environment, the concept of the legal field serves as a
productive point of reference in examining the processes of legal change
as they relate to administrative detention. It enables a consideration of
the complexities of the process of legal reform and the specific social,
historical and political contexts within which these reforms take place
whilst still taking account of their dynamic and contested nature. It
avoids the constraints imposed by characterising the legal system in
terms of a dichotomy between autonomy and Party control.
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CHAPTER THREE

HISTORICAL ANTECEDENTS: THE 1950S
AND ADMINISTRATIVE DETENTION

1 INTRODUCTION

From the late 1940s the CCP grappled with the problems of consolidat-
ing and institutionalising its political power and restoring order. The
public order situation in newly liberated cities was described as gener-
ally ‘chaotic’.! From its efforts to deal with this chaotic situation at the
same time as working to entrench its political power, the Party state
evolved a comprehensive social order strategy in which administrative
detention played an important role. In the official imagination at least,
this social order strategy was so successful that the period between 1952
and 1960 was idealised as a time of ‘peace and prosperity’.”

The ways in which the tasks of establishing political and social order
were eventually achieved continue to influence approaches to the main-
tenance of social order today. They comprised strategies of education
and reform, the use of administrative measures and the exercise of dic-
tatorship, that is, the severe punishment of crime and political offences.

The political environment in which the comprehensive programme
to manage social order developed in the late 1970s was different from
that of the 1950s. The social and economic situation in which it was
implemented was also radically altered. However, the contemporary
public order programme draws on a similar mix of elements as those
attributed to the 1950s and Mao Zedong: education and reform, the use
of administrative measures and the severe punishment of crime.

I Xi and Yu, 1996:170 (luan fiL.). 2 Yu, 1993: 39 (taiping shengshi AR,
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This chapter is not a history of administrative detention powers and so
does not seek to provide a comprehensive coverage of the political and
legal developments in the 1950s surrounding the deployment of these
powers. Its task is more limited. It is to provide an historical context for
the study of the contemporary structure and function of administrative
detention powers. The 1980s saw the revival and invigoration of a
range of administrative detention powers which on the surface look
very similar to their 1950s counterparts, but which in many respects
have become very different from them. It is thus necessary to look at
social order policy and administrative detention powers in the 1950s in
order to see how they were used at that time and to see more clearly
what shadow they might have cast over the present.

2 DEVELOPING APPROACHES TO DEALING
WITH SOCIAL DISORDER AND THE POLITICALLY
SUSPECT

As the CCP asserted control over China’s cities, it was confronted
with a number of social order problems, characterised as the ‘filth
and mire left over from the old society’.” Two major groups of targets
were identified. The first was counter-revolutionaries, which included
remnant Guomindang (‘KMT’) troops and supporters, secret soci-
eties, criminal gangs and bandits.* Problems of bandits, criminal gangs
and politically motivated crime were particularly acute, especially in
the cities in the period immediately following the establishment of
the PRC. This period was classified as the first ‘high tide’ of crime.
The second group of offenders was those committing the ‘remnant
crimes that were prevalent from the old society’, such as growing, selling
and using narcotic drugs; gambling; prostitution; and kidnapping and
selling women and children.” A large transient population, vagrants,
drug addicts and abandoned children also seriously undermined social
order.

At the same time as addressing these problems, the newly estab-
lished Ministry of Public Security under the leadership of Luo Ruiging

3 Huang and Zhang, 1996: 252 (wuni zhuoshui #7lvk).

4 Xiand Yu, 1996: 244, estimating there were 1 million KMT soldiers, 2 million bandits, 600,000
spies and 600,000 backbone elements of reactionary, anti-Party organisations.

5 Yu, 1993: 38-9, referring to these groups of crime as the ‘two manys’.

6 Henriot, 1995: 473, citing estimates of 120,000 before 1949; Xi and Yu, 1996: 253, indicating

that the number of transients was a cause of serious instability and crime.
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struggled with its own organisational problems: lack of politically reli-
able and well-trained personnel and a shortage of officers.” In these
circumstances, a number of strategies were adopted and then adapted as
the social order and political environment changed. They included reg-
istration, use of different forms of administrative detention and control,
campaigns of suppression and the imposition of criminal sanctions, and
reliance on mass mobilisation and mass-line organisations in waging
campaigns and policing local order.

2.1 Registration and control of the politically suspect and
the Campaign to Suppress Counter-revolutionaries

As soon as public security organs were established in different areas, the
task of household registration commenced.® In June 1948, the Northeast
Public Security Central Office issued the Measures on Temporary Man-
agement of Household Registration with the intention of identifying those
‘suspected of being counter-revolutionaries, committing unlawful acts
or harming social order’.” From January 1949, the CCPCC instructed
that counter-revolutionaries, including remnant KMT troops and sup-
porters, secret societies and spies, register within a limited period with
the public security organs. One set of figures asserts that from 1950
to 1951, 110,000 such people were registered nationwide.'” ‘Hidden
counter-revolutionaries’ and some KMT troops were detained.'’

As the household registration system was implemented across China,
these suspect groups, later referred to as the ‘focal population’ (zhongdian
renkou FriAL) were targeted for special management and surveillance.
Similar measures were developed to manage special types of enter-
prise, such as seals cutting, printing, brothels, public entertainment

T Dutton, 2005: 143-9; Xi and Yu, 1996: 178-83.

8 Xiand Yu, 1996: 171-2. Wang, 2005: 43—4, asserting that the CCP simply took over existing
household registers maintained by the KMT. Wang notes that Luo Ruiging identified estab-
lishment of the household registration system as a major task in his address to the first national
public security conference in 1950: at 44. Dutton, 1992¢: 230-1, argues that whilst contem-
porary use of household registration derives its historical antecedents from community security
pacts (baojia) used in Imperial China, it cannot be viewed as a direct inheritance as it was
also influenced by Soviet models of registration and based on a different societal model than
Imperial China.

Xiand Yu, 1996: 171.

Huang and Zhang, 1996: 252-3, report that in a three-month period in Beijing 3,533 spies and
3,243 backbone members of reactionary organisations were registered, and nationwide between
1950 and Spring 1951, 110,000 were registered.

11 yy, 1992: 3 (jizhong chabu %2 1454fi); Xi and Yu, 1996: 166-7.

o
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venues and hotels, which it was feared might be susceptible to misuse
by counter-revolutionaries or criminals.'?

The CCP’s policy at the time was that only the small number of people
who had committed really serious crimes were to be arrested. Those
who failed to register or who, after registration, continued ‘reactionary’
activities, were to be arrested, interrogated and punished."” By early
1950 this policy of leniency came into question.'* The Minister of
Public Security, Luo Ruiqing, criticised the techniques of ‘summonsing
for education’, ‘short-term detention’, and ‘detention in trade schools’ as
ineffective and called for severe punishment to be imposed, including
the death sentence for serious and repeat offenders.!” As the policy
of leniency fell into disfavour, surveillance of the politically suspect by
community leaders and groups, schools and work units was stepped up. '

In October 1950 the CCPCC issued the Directive on Suppression
of Counter-revolutionary Activities, launching the political campaign
against counter-revolutionaries and reactionaries. The Directive called
for the severe punishment and suppression of bandits, local tyrants,
spies, backbone elements of reactionary parties and groups and leaders
of secret societies.!” The campaign was conducted in three stages, end-
ing in late 1953.'% The launch of the Campaign to Suppress Counter-
revolutionaries led to a dramatic increase in the number of people
arrested or detained, many of whom were identified from the registers
held by the public security organs.'’

From the launch of the campaign, a number of groups were identified
as targets for sanction, and were required to labour and to be subject to

12 Xi and Yu, 1996: 171-2. In August 1950 the Ministry of Public Security (‘MPS’) issued the
(Draft) Temporary Measures on the Management of the Special Population. These were followed in
July 1951 by the Temporary Regulations on Management of Urban Household Registration. Both
these regulations confirmed the public order functions of the household registration system.
Yu, 2002: 15-16.

Huang, 1994: 115-16

14 On 18 March 1950 the Central Committee issued the Directive on Suppression of Counter-
revolutionary Activity, requiring that leniency not be shown to certain groups. (This is not the
same document as the document of the same name issued on 10 October 1950.)

Huang and Zhang, 1996: 255-6. 16 Xi and Yu, 1996: 167.

Yu, 1992: 4. Dutton, 2005: 169-71, argues that the Campaign to Suppress Counter-
revolutionaries was in preparation for a year before its public announcement on 10 October
1950 and that the information gathered by the public security organs through registration was
used in implementing this campaign.

Yu, 1992: 5.

Dutton, 2005: 167, noting that the numbers of those arrested increased eightfold between
October 1950 and 1952. As to the use made of public security registers, see Wang, 2005: 44,
104.
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political education in order to transform themselves into new people. If
the matter was serious, then they should be given a criminal punishment
and sent to reform through labour. Where the matter was not sufficiently
serious to warrant imposition of reform through labour, they were to be
sent to a period of control (guanzhi &#l).”°

Control was a measure imposed by the public security organs for
mass supervision of people who were allowed to remain out of cus-
tody. As a result of increased enforcement under the Campaign to Sup-
press Counter-revolutionaries, prisons did not have sufficient capacity
to contain the number of people arrested, so differential measures were
adopted depending on the seriousness of the offending conduct. Con-
trol was conducted by local communities, schools and work units. Some
groups were sent to the countryside to labour under the control of the
masses.”!

A number of groups were identified as targets for control and forced
labour. Such groups included anti-Party elements,”” landlords and rich
peasants’’ and counter-revolutionary and bad elements.”* The Direc-
tive on Suppression of Counter-revolutionary Activities directed that ‘those
ordinary spies and low-level members of reactionary groups whose
crimes are not serious and have expressed a willingness to repent can be
placed immediately under control and the supervision of them strength-
ened’.”’

Those who had committed wrongs that were not sufficiently seri-
ous to warrant criminal imprisonment or control were subject to
administrative control, or organised into work teams to labour under
the supervision of the masses.”® These groups included landlords and

20 Yy, 1992: 5.

21 Dutton, 2005: 167-8, pointing to 1951 as the beginning of extensive use of the system of
control. Yu, 1992: 402, suggesting that control was in use from 1950. In October 1951 Luo
Ruiqing instructed that certain groups, such as people over the age of sixty who would otherwise
be sentenced to between five and eight years’ imprisonment should be sent to the countryside
under the control of the masses. Huang and Zhang, 1996: 271.

22 Central Committee Approving and Issuing Central Ministry of Public Security, Report on the
Meeting of National Public Security Conference, 28 November 1950.

23 Central Committee East China Division, Directive on Implementing ‘(Draft) Regulation on Control
and Reform of Landlords after Land Reform’ 18 June 1951.

2 Yy, 1992: 13

25 The same instruction was included in the Central Ministry of Public Security, Report of
the National Public Security Meeting, approved and issued by the Central Committee on 28
October 1950, reproduced in Zhonggong Zhongyang Wenxian Yanjiu Shi, 1992a: 441-6 at
444.

26 Yy, 1992: 5.
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rich peasants with the capacity to labour and those released from
reform through labour or control who were forced to labour under the
supervision of the masses.”’ Politically suspect people cleansed from
the mid and lower ranks of the Party, government and army were to be
gathered up for training, investigation and sent to work in departments
where it was thought they could not do any harm.”

The legal status of control was unclear, both as to whether it was a
minor criminal sanction or administrative in nature and as to the legal
authorisation of its use. Jerome Cohen concludes that control was a
criminal sanction and that forced labour was administrative.”” Dutton
characterises control as administrative.’® Yu indicates that the courts
were given power to impose control from 1956, but that it was not
formally included as a criminal punishment until the passage of the
PRC Criminal Law in 1979.°!

On 27 June 1952, the Administrative Council approved the Tempo-
rary Measures on Control of Counter-revolutionary Elements which were
then issued by the Ministry of Public Security on 17 July 1952, pro-
viding a formal regulatory basis for the imposition of control. These
temporary measures authorised public security organs to impose con-
trol of a period of less than three years, which could be extended
where necessary.’> Where a person continued their criminal or counter-
revolutionary behaviour, the period of control could be extended, or the
person arrested.’” The time limits could be shortened where the person
was well behaved, performed meritorious service and had demonstrated
they were reformed.*

Alongside conducting the Campaign to Suppress Counter-
revolutionaries, the public security organs were required to preserve
social order and to address issues of drug trafficking and addiction,
prostitution and vagrancy.”” Some groups involved in these activities
were also subject to registration and some, including prostitutes,

2T Yy, 1992: 13. In relation to landlords and rich peasants, see CCPCC, Directive on the Ques-
tion of Labour, Production and Employment of Landlords in Areas where Land Reform is Already
Complete, 10 May 1951; Central Committee East China, Division Directive on Implement-
ing ‘(Draft) Regulation on Control and Reform of Landlords after Land Reform’, 18 June 1951.
Chen, 2003: 82-3 points to this as the origin of the system of forced labour (giangzhi laodong
BT ).

28 OCPCC, Directive on the Problem of Cleaning up the Mid-levels and Internal Levels, 21 May 1951.

29 Cohen, 1968: 275-95.  ® Dutton, 2005: 168.

31 vy, 1992: 402-3. 32 Article 6. 33 Article 7.

3 Article 8. %% Yu, 1993: 39; Xi and Yu, 1996: 169.
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® vagrants,”’ petty thieves and

drug addicts, ‘unrepentant’ gamblers,’
pickpockets,’® to periods of detention.

A number of enduring characteristics of enforcement practice can
be identified from the conduct of the Campaign to Suppress Counter-
revolutionaries. The first was the use made of information included in
police registers to identify targets. The second was the complementary
use of administrative and criminal measures to deal with transgressions
of lesser and greater degrees of severity, respectively. Dutton traces the
emergence of the complementary use of administrative and criminal
measures to 1950 when control of prisons was transferred from the
Ministry of Justice to the Ministry of Public Security, thus giving the
public security organs control over both criminal and administrative
detention facilities.””

Another feature of enforcement practices during the conduct of cam-
paigns can be seen in the instruction in the Directive on Suppression of
Counter-revolutionary Activities to strengthen the leadership of Party
committees over the ‘important weapons of the peoples’ democratic
dictatorship’, the courts, procuratorate and public security organs. The
courts, procuratorate and public security organs were instructed to co-
ordinate their work to achieve the objectives of the campaign. As |
discuss in the next chapter, these features continue to be seen in the
conduct of anti-crime campaigns in the reform era.

Another enduring practice that emerged in the 1950s is reliance on
community organisations in implementing social order programmes. As
Dutton also argues, in order to increase supervision of politically suspect
groups and to carry out the social order protection work required by
the Campaign to Suppress Counter-revolutionaries, the public security
organs were forced to increase their reliance on different community
organisations. From this increasingly institutionalised relationship he

36 Yy, 1992: 8, who were detained to be educated and reformed in detention for education
(shourong jiaoyang W#¥#3%), together with heads of gambling syndicates.

37 yu, 1992: 8, who were taken into labour production education centres (laodong shengchan
jiaoyang suo %#4#577) and into New Person Learn a Trade Camps (xinren xiyi chang #A>12:t4)
so that they could learn a trade and the habit of work in order to be transformed into ‘useful
timer for socialist construction’. Cohen, 1968: 244-8, reproducing the Ministry of the Interior,
Instructions Relating to the Work of Placement and Reform of City Vagrants, 11 July 1956, suggesting
that in the detention of vagrants, no form of coercion should be used and they should not be
treated as if they have committed a criminal offence.

38 Cohen, 1968: 2404, excerpting an unpublished report by L.C.B. Gower referring to visits to
Loafer’s Camps and Prostitutes’ Camps in April 1956.

39 Dutton, 2005: 168.
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points to development of the ‘mass line of policing’ where the police
work closely with and rely upon mass line organisations.”” The ‘mass
line’ has remained at the core of policing social order since the early

1950s.

2.2 Conceptual structure: antagonistic and

non-antagonistic contradictions
The politics and strategies of the pre-reform period to attack crime,
political opponents and socially disruptive behaviour were underpinned
by the distinction drawn between ‘enemies’ and the ‘people’.*! Mao
Zedong, in his speech On the People’s Democratic Dictatorship in June
1949, set out the tasks of state agencies in suppressing class enemies:

The state apparatus, including the army, the police and the courts, is
the instrument by which one class oppresses another. It is an instrument
for the oppression of antagonistic classes; it is violence and not ‘benev-
olence’.#

This orientation to the ‘enemy’ was later clearly articulated and
implemented in the distinction drawn between antagonistic and non-
antagonistic contradictions in Mao Zedong’s speech On the Correct Han-
dling of Contradictions among the People.*’ Mao’s theory of contradictions
has been influential in shaping policing policy and structuring powers
used to deal with transgression. A recent book on criminal policy edited
by Xiao Yang identifies Mao Zedong’s Theory of Contradictions as both
defining crime and social order problems and determining responses to
them.**

The theory of contradictions requires a distinction to be drawn
between contradictions between the people and the enemy, which are
antagonistic contradictions, and contradictions amongst the people,
which are non-antagonistic contradictions. Non-antagonistic contra-
dictions between the people are classified as non-fundamental. They
may be handled through correcting what is characterised as mis-
taken views through criticism, education and struggle with a view to

40 Dutton, 2005: 160-1.

41 Dutton, 2005, traces the ways in which the distinction between ‘friend’ and ‘enemy’ under-
pinned both pre-reform politics and, in particular, the organisation and policies of the Chinese
police. See especially at 23-70.

# Mao, 1977: 418.

B Mao, 1937a; Mao, 1937h; Mao Zedong, On the Correct Handling of Contradictions among the
People, 27 February 1957, reproduced in Mao, 1972 (in English).

4 Xiao, 1996: 90, 94. Xiao, at the time, was the Minister of Justice.
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re-establishing unity, and through the use of coercive administrative
measures. Antagonistic contradictions involve what is characterised as
‘fundamental’ contradictions of interests in which one class suppresses
another. Unity is impossible. Although the two types of contradiction
are considered to be of a fundamentally different nature, if not handled
properly, it is possible in certain circumstances for non-antagonistic
contradictions to take on the characteristics of antagonistic contradic-
tions.*

In his speech On the Correct Handling of Contradictions among the Peo-
ple, Mao Zedong distinguished between methods for handling different
contradictions:

The only way to settle questions of an ideological nature or controversial
issues among the people is by the democratic method, the method of
discussion, of criticism, of persuasion and education, and not by the
method of coercion and repression . . .

In addition to education and persuasion, Mao advocated the use of
administrative measures for day-to-day management and to resolve con-
tradictions amongst the people:

Administrative orders and the method of persuasion and education com-
plement each other in resolving contradictions among the people. Even
administrative regulations or the maintenance of public order must be
accompanied by persuasion and education, for in many cases regulations
alone will not work . . .4

To resolve antagonistic contradictions, Mao advocated the exercise of
dictatorship:

What is this dictatorship for? Its first function is to suppress the country’s
reactionary class and parties and the exploiters who resist the socialist
revolution, to suppress all those who undermine socialist construction;
that is to say, to resolve contradictions between the enemy and us . . . in
order to protect the social order and the interests of the vast [number
of] people, it is also necessary to put dictatorship into effect over rob-
bers, swindlers, murderer-arsonists, hooligan groups, and all kinds of bad
elements who seriously undermine social order . . .*7

% Xiao, 1996: 94-5; Lubman, 1967: 1301-6.

46 Mao, 1972: 52-3 (in English). A slightly different translation of excerpts from this speech are
contained in Cohen, 1968: 83-8 at 86-7.

47 Excerpt from Mao Zedong’s speech, On the Correct Handling of Contradictions among the People,
27 February 1957 (in English), reproduced in Cohen, 1968: 83-8 at 85.
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In the pre-reform era, mass political campaigns were one of the pri-
mary tools for the suppression of class enemies. They relied on tech-
niques of mass mobilisation and concentration of the strength of state
organs in co-operation with the masses to attack critical problems.*®
The violent struggles waged in mass political campaigns of the Maoist
era were intended both to motivate the people and to defeat enemies.*’
Mao Zedong advocated conducting political campaigns by launching
a ‘tidal wave’ against the ‘high tide of crime”" and ‘gathering superior
troops to wage a war of annihilation’ against the enemies.’’ Campaigns,
though violent and punitive, were intended to transform the social and
political environment, ‘to break down the normal bureaucratic control
over issues so as to attack them head on’.”” In its political and ideo-
logical form, the campaign was essentially a device antithetical to law
and the operation of a legal system. It was a tool of mass mobilisa-
tion and of revolution designed to circumvent ordinary bureaucratic

processes.’’

3 STRATEGIES TO ELIMINATE PROSTITUTION
IN THE 19508

3.1 Banning prostitution

Prostitution was labelled a ‘semi-feudal, semi-colonial evil phenomenon
of old China’s cities”* that was to be eradicated after the CCP estab-
lished control. Prostitution was very extensive throughout China, with
a reported 800 brothels in Shanghai and 500 in Tianjin alone shortly
before establishment of the PRC.””

The process of prohibiting prostitution began after control was
asserted in cities.’® As Elaine Jeffreys correctly points out, it was pub-
lic or visible prostitution, such as prostitution conducted in broth-
els and on the street, that was readily identified and attacked.”’” An

48 Wang, Mingxin, 1993: 181-2; Lieberthal, 1995: 67.

4 Lieberthal, 1995, 60-77, discusses the important features of Mao Zedong Thought and the
policies implemented on the basis of Mao Zedong Thought. These included following the mass
line, periodic waging of political campaigns and conduct of the struggle to overturn established
patterns of social relationships and conventions.

50 Dutton and Lee, 1993: 321-2. 51 Wang, Mingxin, 1993: 180-1.

52 Lieberthal, 1995: 66. 53 Lieberthal, 1995: 66-7.

5% Huang, 1994: 119. %> Ma, Weigang, 1993b: 7.

56 Shen, 1990: 56, reporting that in Dalian in 1946 prostitutes were detained for education, those
working in dance halls were registered and the dance halls closed. Shen also notes a similar
process occurring in Harbin in 1948, where prostitutes were sent to other areas to work.

57 Jeffreys, 2004: 103.
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additional incentive for focussing on brothels was that they were seen
as sites fostering other harmful social activities such as drug use, gam-
bling, kidnapping and selling women, as well as ‘colluding with bandits
and harbouring counter-revolutionaries’.”®

Although there was a unified policy to eradicate prostitution, achiev-
ing it in practice was much more complex. Specific strategies were for-
mulated by the local government and Party organs in light of local
conditions. These strategies fell into two groupings. The first, where
there were adequate resources and the social situation was fairly stable,
was to carry out a sudden strike of co-ordinated action in which brothels
were raided and closed overnight. This approach was used in Beijing.”’
The second strategy was the registration, restriction and gradual closure
of brothels over a comparatively long period of time, an approach used
in cities such as Tianjin, Taiyuan, Wuhan and Shanghai. The police in
most medium and large cities chose to minimise anticipated social dis-
location and hardship that would be caused by the loss of employment
and income derived from prostitution-related activities if brothels were
closed suddenly. By taking the more gradual approach of restricting and
limiting prostitution, authorities had more time to improve their con-
trol over public order whilst lessening the ultimate economic impact of
brothel closures.*

(i) Beijing
In May 1949 the mayor of Beijing, Ye Jianying, directed that the public
security organs, together with the Women’s Federation and the Civil
Affairs Bureau, carry out investigations into prostitution in Beijing to
determine what action should be taken. The Committee to Handle
Prostitution was established to oversee this investigation, headed by the
Party Secretary, Peng Zhen.®' As part of the preparatory work, the police
registered and compiled detailed dossiers on brothels, brothel owners,
prostitutes and clients of prostitutes, so that they could be subject to
differential treatment.®”

In September, the Committee to Handle Prostitution submitted its
recommendation to the municipal Party Committee and government

58 Huang and Zhang, 1996: 258.

59 Ma, Weigang, 1993h: 10. Beijing was called Beiping at that time.

0 Xi and Yu, 1996: 253—4; Ma, 1994: 56; Ma, Weigang, 1993b: 8.

61 Ma, Weigang, 1993b: 81-3; Shen, 1990: 56-7; Xi and Yu, 1996: 253—4.
2 Ma, Weigang, 1993b: 10.
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that all brothels be closed in a consolidated strike.®’> At a meeting of
heads and deputy heads of government departments of Beijing on 12
November 1949, Luo Ruiging, then head of Beijing Bureau of Public
Security, urged that decisive action be taken to close brothels and punish
brothel owners. Plans were made to carry out this strike.%*

After listening to the report by the public security bureau on
20 November, Peng Zhen reportedly went himself to investigate
prostitution in the most notorious areas of Beijing, visiting the eight
alleyways outside Qianmen. He was reportedly shocked to find young
child-prostitutes in brothels he visited.*> At 5 p.m. on 21 November,
the Beijing Second People’s Congress met to pass a resolution to take a
range of actions including closure of all brothels.® According to police
accounts, within twelve hours of the resolution being passed, starting
from 5.30 p.m., a concerted action was taken to close all brothels and
detain prostitutes. By 5 a.m. the next morning, 2,400 police and offi-
cials had closed 224 brothels and, in their words, ‘liberated’ 1,268 pros-
titutes, who were sent to eight detention centres for education.®’ Pimps
and brothel owners were sentenced to terms of imprisonment, with two
being sentenced to death. The example of Beijing was widely publicised.
[t was used to trumpet the great success of the regime in eradicating vice,
as well as to give a warning to those involved in prostitution of what
might follow throughout the rest of the country.®®

(ii)  Shanghai

An example of the second, more gradual approach to the eradica-
tion of prostitution is Shanghai. In Shanghai, the public security
organs sought to identify, restrict and control brothels and prostitu-
tion. The police required brothels and prostitutes to register in June
1949 and again in October 1949.% Prostitutes were required to be
tested for sexually transmitted diseases (‘STDs’).”Y The public secu-
rity organs also pressurised brothel owners by requiring them to obtain
a special permit subject to restrictive conditions limiting the scope

63 Ma, 1994: 57; (Draft) Measures on Dealing with Prostitution in Beiping City, 26 September 1949.

% Huang, 1994: 119; Ma, Weigang, 1993b: 83—-4. % Ma, Weigang, 1993b: 84—6.

66 Ma, 1994: 57; Resolution on Closing Brothels passed by the Second People’s Congress on 21
November 1949,

67 Dutton, 2005: 152 and Ma, Weigang, 1993h: 11, put the number of prostitutes detained as
1,288, though at 87 Ma asserts the number is 1,268. Xi and Yu, 1996: 254; Ma, 1994: 57, giving
similar, though not identical, figures.

68 Ma, Weigang, 1993b: 11. 6 Ma, Weigang, 1993b: 20-1. 70 Ma, 1994: 56.
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of operation and the prostitutes permitted to have customers. Broth-
els were subject to periodic searches.”’ Extensive propaganda about
the ‘vile and exploitative’ nature of prostitution was used to raise
public consciousness and indignation. Prostitutes were encouraged to
change their consciousness and become ‘new people’. On the basis
of this propaganda, denunciation meetings were also organised where
prostitutes publicly denounced people including brothel owners and
pimps.72

The police sought to restrict demand for prostitution by adopting
a policy of ‘causing trouble for clients of prostitutes’. They required
brothel owners to provide a daily list of clients, including their name,
address, age and place of work. Police would then contact the workplace
of government officials, students and workers on these lists request-
ing that appropriate measures be taken and efforts made to educate
them. Fear of exposure and embarrassment was sufficient to deter
many people. By using these tactics, the police reported that they
were able to reduce substantially the number of brothels. In Octo-
ber 1949, the number of brothels in Shanghai was 525; by the end of
1950 it was 156 and by the end of the Campaign to Suppress Counter-
revolutionaries in November 1951 it was seventy-two. Similar tactics
in Tianjin were successful in reducing the number of brothels by 213 by
January 1950.7

In most areas of China, action to ban prostitution did not commence
immediately because of other more pressing social order problems.” In
Shanghai, action to ban prostitution and forcibly close brothels started
in 1951.7 In other regions, sweeps to close brothels were taken by local
governments between 1950 and 1954.7°

7' Ma, 1994: 56-57; Xi and Yu, 1996: 253—4. 7> Ma, Weigang, 1993b: 10.

3 Ma, Weigang, 1993b: 9-10, 21 (Mafan piaoke kititses).

™ Yu, 1993: 38, asserting that there were 513,461 criminal cases at the peak of the first high
tide of crime between Spring and Autumn 1950, and 40,000 cadres and citizens were killed
by counter-revolutionary elements. In Shanghai between 1950 and 1953, 33,000 people were
convicted of criminal offences. See also Henriot, 1995: 473.

Henriot, 1995: 474-6, noting that this first sweep did not eradicate either prostitution or
brothels and so further sweeps were made in 1952 and 1953.

Shen, 1990: 57, reporting that similar actions were taken in cities and provinces throughout
China, including Tianjin in 1949, Guangdong in 1951, Henan and Wuhan in 1952 and Lanzhou
in 1950. Ma, 1994: 57, asserting that the majority of sweeps to close brothels took place between
1951 and 1953. Yu, 1992: 8, stating that actions to close brothels commenced in 1950 and
continued for three years. Yu, 1993: 39, noting that at the time of these sweeps, arrangements
were also made for the prostitutes ‘to get married and start a new life’.

7
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3.2 Detaining prostitutes

As part of the programme to eradicate prostitution, centres were estab-
lished to detain prostitutes for education and reform.”” In Beijing,
prostitutes were initially detained during the consolidated strike on
the evening of 21 November 1949.7%

An illustration of the ways in which detention was used as one of a
range of strategies to eradicate prostitution can be seen from the case
of Shanghai. In Shanghai, the municipal government authorised estab-
lishment of a small detention centre in November 1949. Its capacity was
insufficient to detain all unregistered prostitutes, who were the primary
targets at that time, so the police targeted for detention those without
a home and those living on the streets. By November 1951 more than
400 such prostitutes had been detained.”

By late 1951, the measures taken to restrict brothels and stabilise
social order described above had reached the point where the Shanghai
Party Committee decided it was time to take more decisive action to
close brothels, as well as to prohibit both street and hidden prostitution
(anchang ##8). Prostitution was pronounced illegal. The public security
organs notified brothels and their prostitutes of this decision and gave
them a week to ‘take another path’. It was decided that the targets for
prostitute detention were those whose main occupation was prostitu-
tion, who had been prostituting for over a year, who sought clients on
the street or in public places or who had a record with the police for
several offences. People committing more serious prostitution-related
offences such as pimps, brothel owners and people who bullied prosti-
tutes or coerced women to prostitute would be subject to more severe
punishment by being sent to reform through labour or being charged
with other criminal offences.

In Shanghai, concerted action was taken on the evening of 25
November 1951 to close brothels still in business and to detain the
prostitutes in them, as well as unregistered prostitutes. In this action,
seventy-two brothels were closed, seventy-four people were later con-
victed by a court of criminal offences, 260 were sent to reform through

7T There is some difference between authors as to the naming of these centres. Shen, 1990: 57,
refers to the detention centres in Beijing as jiaoyang yuan (#%%); Henriot, 1995, refers to
the centre established in Shanghai as the Women’s Labour Training Centre (Funii Laodong
Jiaoyangsuo 1A4354:4577). Dutton, 2005: 152 and Huang, 1994: 119, refer to these centres
as Women’s Production, Education and Fostering Institutes (Funii Shengchan Jiaoyangyuan
AUAT=HEE).

8 Ma, Weigang, 1993h: 89. ™ Ma, Weigang, 1993b: 21-4.

74



HISTORICAL ANTECEDENTS

labour and 513 prostitutes were sent to prostitute detention centres.™

Further such actions were taken in 1952.%!

After the public security organs had closed brothels and dealt with
public prostitutes, attention was then turned to hidden prostitution
and the detention for reform of this type of prostitute.®” Detection was
more difficult. In Shanghai police reported that hidden prostitutes were
detained whenever they were discovered.®’

Detention centres were intended to test for and treat illness, especially
STDs; to give the detainees new skills such as literacy; to teach inmates
to work to support themselves; and to transform their consciousness so
that they would break with their past.** A high proportion of detainees
required treatment for STDs. For example, of the 1,303 prostitutes in
detention in Beijing in 1950, 1,259 reportedly had a sexually transmitted
disease.®

The authorities also made arrangements for detainees after their
release, placing them in work, or in the care of families or spouses.
As part of their broad social order responsibilities, resident committees
were responsible for uncovering and reforming prostitutes in their local-
ities.” In Shanghai, after release, many former prostitutes were placed
in the custody of their families, or marriages were arranged. Some were
returned to their home towns in the countryside; some were assigned
to work in factories in the city; and others, especially those who were
unmarried, were sent to work on state farms in remote provinces such as
Xinjiang, Gansu or Ningxia.®” Reports indicated that these detention
centres continued operation until around 1956.%

Despite propaganda to the contrary, the task of reform in these centres
met with resistance from the inmates, who were not universally over-
joyed at being liberated from their ‘oppression’.®” Henriot reports that
prostitution in Shanghai was only finally eradicated in 1958 because

80 Ma, Weigang, 1993b: 21-4. Slightly disparate statistics are given in these accounts. Ma’s report
is unclear about the number of prostitutes detained. Yu, 1993: 39, asserts there were 513, but
also asserts that 234 people were convicted of committing a crime which differs from Ma’s
account.

81 Huang and Zhang, 1996: 260.

82 Ma, Weigang, 1993b: 12. 83 Ma, Weigang, 1993b: 25.

84 Henriot, 1995: 477-80; Herschatter, 1997: 310.

85 Ma, Weigang, 1993h: 7. 86 Pan, 2004: 35.

87 Herschatter, 1997: 318-19; Henriot, 1995: 4824, calling the latter option exile.

88 Ma, 1994: 58.

89 Ma, Weigang, 1993b: 90-2, describing management of the ‘students’ after detention in Beijing’s
Women’s Production Education and Fostering Institutes. Herschatter, 1997: 312—13; Henriot,
1995: 478-9.
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local resident committees made it impossible for a woman to prostitute
without being discovered and reported.””

Subsequent propaganda has extolled the effectiveness of the strate-
gies to eliminate prostitution and the usefulness of prostitute detention
and re-education as a ‘glorious page written in the world history of
prohibiting prostitution’.”! Other accounts indicate that eradication of
prostitution was neither straightforward nor quickly achieved. Henriot
and Herschatter’s studies suggest that efforts to eliminate prostitu-
tion took much longer and were much more difficult than the pro-
paganda generally acknowledges. Prostitution may never have been
completely eradicated. An indication that prostitution continued after
its official eradication is that prostitutes making their living from pros-
titution were included within the targets for re-education through
labour from 1957.”% Although efforts were also made to attack hid-
den prostitution, it is not clear how successful these efforts were, or
against precisely what forms of hidden prostitution official attention was
directed.

The police relied heavily on propaganda to mobilise mass partici-
pation in their efforts both to identify and eradicate prostitution and
on the close co-operation of local community organisations.”” In the
end, the so-called ‘success’ of the campaigns to eradicate prostitution
relied heavily upon the effectiveness of local methods of surveillance
and control exercised by resident committees; the ability of the state
at that time to control unwanted population movements; and to make
arrangements for prostitute’s lives and work after they were released
from detention.

4 STRATEGIES TO ELIMINATE DRUG ADDICTION
IN THE 19508

Prior to 1949, the CCP took steps to control the sale and use of drugs in
the areas it controlled.” After taking power, it took action to deal with
the extensive problems of drug use, first in areas where drug addiction

9 Henriot, 1995: 475-6; Herschatter, 1997, also asserting that prostitution in Shanghai was
eradicated by 1958. Dutton, 2005: 155, asserting that prostitution was eradicated by 1956. Xin,
1993: 94, putting the less probable argument that prostitution was eradicated in 1953.

o1 Mou, 1996: 192-3. 92 See discussion below. 93 Ma, Weigang, 1993b: 12-13.

94 Zhao and Yu, 2000: 16-17, referring, for example, to acts in 1939, where the CCP criminalised
drug-related activities and took action to deal with drug addiction. Guo and Li, 2000: 62-3.
The primary focus at this time was on opium and its derivatives, morphine and heroin.
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was particularly acute, then nationwide.” Estimates in Guizhou shortly
before liberation were that 21 per cent of the population smoked opium.
In Yunnan Province it was 12.5 per cent of the population. An estimated
4.4 per cent or 20 million people nationwide were drug users.”

On 24 February 1950, the Central People’s Government issued
instructions that concerted action be taken to eliminate drug use in the
Circular on Strict Prohibition of Opium and Drug Taking. Complementary
local regulations were passed by the military control committees in dif-
ferent regions.”” The Circular outlawed the growing, manufacturing,
transporting and trafficking of drugs. The public security organs were
given responsibility for targeting and punishing transportation of and
trafficking in drugs.”®

At first, a lenient approach was taken to dealing with drug addic-
tion. Article 6 of the Circular on Strict Prohibition of Opium and Drug
Taking required registration of drug users by the public security organs
at city level and by the people’s government at township and village
level. These people were required to give up their habit within a fixed
period and to hand over their equipment for drug use. Only those who
either did not register or did not give up drugs within the designated
time limits were to be subject to punishment. The Circular provided for
the establishment of Anti-smoking and Anti-drug Committees under
the local government, comprising representatives from government,
police and local organisations.”” The committees were given some lati-
tude to adopt strategies that reflected the local situation.'® The Circular
also provided for the establishment of anti-smoking rehabilitation cen-
tres (jieyansuo BJHEHT) to be run by the local health department in cities
where there was ‘marked drug use’.!"!

Throughout the country many people involved in drug transporta-
tion and trafficking were arrested and punished. However, by autumn of
1950 there was increasing criticism that the approach taken to date was

95 Zhao and Yu, 2000: 17. %6 Shao, 2004: 285-6.

97 Zhao and Yu, 2000: 17, 129. Local legislation included South-west Military Commission,
Implementing Measures on Strictly Prohibiting Opium Smoking, 31 July 1950; Inner Mongolia
Autonomous Region People’s Government, Inner Mongolia Autonomous Region Implementing
Measures on Strictly Prohibiting Opium Smoking, April 1951; and North-East People’s Govern-
ment, Order on Strictly Prohibiting Opium Smoking and other Drugs, February 1952. Also Ke,
1990: 25; Ma, Weigang, 1993a: 55, listing similar regulations passed by the Military Commis-
sions of other military regions, including the Central South, East China, North-East, and the
North-West military commissions.

%8 Ma, Weigang, 1993b: 3. 9 (Jinyan Jindu Weiyuanhui 2SR 22y

100 Circular on Strict Prohibition of Opium and Drug Taking, art. 2. Ma, Weigang, 1993b: 2.
101 Circular on Strict Prohibition of Opium and Drug Taking, art. 7.
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overly lenient. In a number of cases in early and mid-1950, it became
clear that drug trafficking was being used to fund armed struggle against
the Communist regime and for KMT military operations.'%” Evidence of
these connections lent weight to calls to end lenient treatment of drug
offenders. Calls were made to ‘correct the phenomenon of handling
drug dealers too leniently’ and to stop substituting fines for criminal
punishments.'”> A circular issued by the Internal Affairs Ministry on
12 September 1950, the Directive on Implementing the Work of Strict Prohi-
bition of Drug Taking, criticised this overly lenient approach.'* Comple-
mentary measures issued by the Supreme People’s Court in November
1950 also urged the courts to treat drug offences seriously and not to
substitute fines for imprisonment.'®

The campaigns against drug use and drug-related offences more
broadly became intertwined with campaigns to suppress bandits and
warlords during the Campaign to Suppress Counter-revolutionaries'*®
and so the campaigns targeting drug manufacture, transport and deal-
ing were waged with much greater severity from late 1950.!°7 Despite
increasing severity of punishments and increased enforcement, police
reported that the 1950 campaign did not fundamentally resolve the drug
problem. '

Internal investigations of Party and government officials as part of
the Three Anti and Five Anti campaigns revealed that a number of
officials were involved in a range of drug-related criminal offences,
some with links to counter-revolutionaries and overseas drug cartels.'"”
In March and April 1952, a Suppression of Drugs Office was established
to carry out investigations.' 'Y On 15 April 1952, the CCPCC issued the
Directive on Eradication of the Circulation of Drugs which concluded that
the drug problem remained severe despite eradication efforts to date. It
directed that a nationwide mass campaign be waged against drug crimes

102 Shao, 2004: 297-305. In relation to the use by the KMT of revenues from drug sales both
before and after liberation, see Shen, 1991: 56-7; Ma, Weigang, 1993a: 55; Dutton, 2005: 159.

103 Ma, Weigang, 1993a: 55-6. 1% Guo and Li, 2000: 72; Ma, Weigang, 1993b: 3.

105 Ma, Weigang, 1993b: 3. 106 Ma, Weigang, 1993a: 55. 107 Xia, 2001: 9.

108 Ma, Weigang, 1993a: 55-6, cites the Ministry of Internal Affairs, Directive on Implementing
the Work of Strict Prohibition of Drug Taking, 12 September 1950 and the SPC, Measures on
Resolutely Abolishing Specialist and Commercial Fines in Handling Drug Criminals, November
1950.

109 Ma, Weigang, 1993b: 4; Dutton, 2005: 159. The Three Anti Campaign was against waste,
corruption and bureaucratism. The Five Anti Campaign was against corruption, tax eva-
sion, stealing state property, cheating on state contracts and stealing state economic secrets;
Lieberthal, 1995: 92.

10 (Sydu Bangongshi mit#/r24%); Yu, 1992: 7.
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and drug use. Drug users were to be subject to detention for coercive
rehabilitation.'!!

On 21 May the Central People’s Government issued the Circular on
Suppressing Opium and Drug Smoking, directing each level of people’s
government to organise a mass mobilisation to wage an anti-drugs cam-
paign as part of the Three Anti and Five Anti campaigns.''” In June
it determined that the Ministry of Public Security (‘MPS’) should be
responsible for organising the nationwide campaign. The MPS’s report
recommended that drug offences involving criminal gangs and counter-
revolutionaries be severely punished and that the campaign be carried
out in three waves. On 30 July the CCPCC formally approved the MPS
report.'” In early August, the MPS convened a National Drug Prohi-
bition Work Meeting to plan the concerted action focussing on 1,202
specially designated areas where the drug problem was particularly seri-
ous.''* Following this meeting, the CCPCC and the MPS launched
the first wave of the campaign, which was immediately followed by the
second and third waves.!"”

Local Anti-smoking Anti-drug Committees carried out education
as well as acting to suppress drug manufacture, transport and use.''
Funds were expended both to provide welfare relief to impoverished
drug addicts and for the manufacture of medicines for curing drug addic-
tion.!!”

Mass mobilisation and education around the elimination of drugs
was conducted in the form of a range of large and small-scale meet-
ings organised by the trade unions, the Communist Youth League, the
Women’s Federation and a range of other social groups.''® In cities
throughout the country, the public security organs organised mass ral-
lies. At one such rally in Beijing on 1 September, attended by 40,000
people, people who had committed serious crimes were arrested and
sentenced. At some rallies, drug users who had failed to register were

1 Ke, 1990: 24-5; Shen, 1991: 57; Ma, Weigang, 1993a: 56. Shen and Ma assert that the anti-
drug campaign was waged at that time in order to take advantage of the mass mobilisation and
the organisational structures that had been put in place for the purpose of the Three Anti and
Five Anti campaigns.

12 Wei Chajin Yapian Yandu de Tongling, referred to in Shao, 2004: 310-11.

113 Shao, 2004: 311-12; Xi and Yu, 1996: 255; Liu and Yuan, 1997: 32.

4 (Quanguo Jindu Gongzuo Huiyi 4% 1f62ix). Yu, 1992: 7; Shao, 2004: 312; Ma, Weigang,
1993b: 5.

115 Ma, Weigang, 1993a: 56; Shao, 2004: 312.

116 Gyo and Li, 2000: 72-3; Brady, 1981: 18, discussing community action in respect of drug
addicts from 1950.

17 Ma, Weigang, 1993a: 57. 118 Ma, Weigang, 1993h: 5.
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also arrested. This tactic was used to scare many drug users who had
refused to register, or had registered using false names, into coming
forward voluntarily to register.!'” Ma asserts that as a result of such
tactics, 340,000 people presented themselves to their local police sta-
tion to register and confess their crimes. People were also encouraged
to inform on drug offenders, including their own family members.
Ma, citing incomplete statistics, asserts that 1.31 million letters of
accusation were written, accusing over 220,000 people of drug-related
offences.' "

Despite the large number of people punished, the legal basis for impo-
sition of punishments remained poorly specified by law. As with the
actions against prostitution, the law followed the investigation, report-
ing, decision-making and even in some cases the implementation of
the decisions to attack drug use and trafficking. In early November
1952, the Minister of Public Security, Luo Ruiqing, prepared draft PRC
Regulations on the Punishment of Drug Offenders which set out punish-
ments for different types of drug-related offences. In late November,
the Central People’s Government decided that the Regulations should
be approved and implemented by local public security organs, but
should only be used internally and not published.'”!

In December 1952 Luo Ruiging made a concluding report to the
CCPCC and to Mao Zedong on the conduct of the anti-drugs cam-
paign. On 18 December the CCPCC issued Luo Ruiqing’s ‘Conclud-
ing Report on the Nationwide Campaign to Eradicate Drugs’, marking
an end to the campaign.'”” During the campaign, police commenta-
tors assert that 345,463 drug users were registered, 82,056 people were
arrested, 880 were executed and the balance punished with life impris-
onment, fixed-term imprisonment, reform through labour or control,
with a small number released.'”’ Two authors claim that over the three-
year period from October 1949 to November 1952, 20 million drug users
were cured of their habit.!**

119 Shao, 2004: 312-13. 120 Ma, Weigang, 1993h: 5.

121 PRC Regulations on Punishment of Drug Crimes, referred to in Shao, 2004: 321 and Ma, Weigang,
1993h: 6.

122 Ma, Weigang, 1993b: 6-7.

123 Shao, 2004: 312. Similar figures are provided by Zhang, Qiuhan, 1993: 11; Guo and Li, 2000:
72. Slightly different figures are given by Xi and Yu, 1996: 255, asserting that during the July to
November 1952 campaign, 35,000 people were arrested, 880 people were handled for serious
drug crimes and 3,996,056 liang of opium seized. Yu, 1993: 38-9, concurs with the number of
drug addicts registered, and asserts that 36,000 serious drug users were arrested.

124 Shao, 2004: 322; Zhao and Yu, 2000: 137; Ma, Weigang, 1993a: 57. Ma’s estimate is lower,

asserting that over 10 million drug addicts were cured over a three-year period.
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Subsequent propaganda has extolled the effectiveness of these cam-
paigns as ‘a glorious page written in the history of our country’s struggle
to prohibit drugs’.'?> Despite this propaganda, it appears that the prob-
lem of drug use and addiction was never completely eliminated'’ and
the use of detention to rehabilitate drug users never entirely ended.
In 1973, for example, the State Council issued the Notice on Strictly
Prohibiting the Private Cultivation of Opium Poppy, the Transport and Use
of Opium etc Drugs, ordering a mass campaign be waged against drug
cultivation, transport and use and that drug users be taken in for coer-
cive drug rehabilitation.'”” The extent to which the programmes to
eliminate drug use in the 1950s were successful depended largely upon
the capacity of the state to mobilise large-scale popular participation as
part of the Campaign to Suppress Counter-revolutionaries and, subse-
quently, the Three Anti and Five Anti campaigns.'?®

5 DEVELOPMENT OF RE-EDUCATION THROUGH
LABOUR IN THE 1950S AND 19608

5.1 Initial development of the power

The antecedents to the formal system of re-education through labour
(‘RETL’) can be traced to the systems of forced labour in operation
since 1951 and from cases that were investigated at the time of the
Three Anti campaign but not pursued.'”” RETL itself was formally
established in 1955 during the campaign for the suppression of internal
counter-revolutionaries.'*°

125 7hang, Qiuhan, 1993: 11.

126 7hao and Yu, 2000: 17; and Ke, 1990: 25, reporting that in the early 1960s the problem of
drugs had revived in some areas to the extent that the CCPCC felt it necessary to issue the
Notice on Strict Prohibition of Opium, Morphine and Harmful Drugs, 26 May 1963.

127 Zhao and Yu, 2000: 17-18. This document reissued the February 1950 Central People’s Gov-
ernment, Circular on Strict Prohibition of Opium and Drug Taking. Ke, 1990: 25, indicates that
in some local areas the use of coercive drug rehabilitation continued to be used and that local
regulations authorising use of this detention power were based on the 1952 CCPCC Directive
on Eradication of the Circulation of Drugs.

128 Guo and Li, 2000: 73, reporting that in the second half of 1952, 74,590,000 people participated
in propaganda and other activities related to the anti-drugs campaign. Shao, 2004: 322, reports
74,595,181. Even if the statistics quoted are overstated, the size of the mobilisation at this time
remains massive.

129 Chen, 2003: 82-3, in relation to forced labour; Ma, 2001: 33 (ging er bu i tiiiA).

130 CCPCC, Directive on the Thorough Elimination of Hidden Counter-Revolutionaries, 25 August
1955; Jiang and Zhan, 1994: 96; Xia, 2001: 10, 558-9; Xie, 2000: 121-2. This campaign
was launched at the end of the Campaign to Suppress Counter-revolutionaries and targeted
counter-revolutionaries and ‘bad elements’ within the Party and state organisations. Wang,
Zhongfan, 1992: 269, states RETL commenced in 1956.
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The targets of the 1955 campaign were officials in the Party, govern-
ment departments and the People’s Liberation Army (‘PLA’) at cen-
tral and provincial level; and people in enterprises, factories schools
and residents’ committees at county and local level who were polit-
ically unreliable or opposed the Party."’! Of the targets of this cam-
paign, some were allowed to continue in their post because their
transgressions were considered minor, or they had confessed or per-
formed meritorious acts. Others were convicted of criminal offences
and then sent to reform through labour. The conduct of others was
considered not sufficiently serious to warrant criminal punishment,
but rendered them too unreliable to retain their position."*” Instead
of allowing these people to become unemployed, after being dismissed
they were gathered up and sent to RETL. Detainees were to be paid
a proportion of their pre-detention salary for their work."”> The tar-
gets for RETL were urban residents, as, in theory, it was considered
unnecessary to arrange for settlement and employment of the rural
population.'?*

On 25 August 1955 the CCPCC issued the Directive on the Thorough
Elimination of Hidden Counter-revolutionaries which provided that:

In this campaign those counter-revolutionaries and other bad elements
who have been ferreted out, except for those given the death sentence
and those whose criminal circumstances are minor, who have made a
thorough confession, or who may continue to be employed because of
merit, should be handled in one of two ways. One method is to send them
to reform through labour after being convicted of a criminal offence.
The other method is to send to RETL those who cannot be convicted
of a criminal offence, but politically it is no longer appropriate for them
to continue to be employed, and who, if left in society will increase
unemployment. That is, although they are not convicted of a criminal
offence and are not completely deprived of their freedom, they should
be gathered up to work for the nation and be paid a certain salary by the
state.'?’

1 Xia, 2001: 11-13.

132 Jiang and Zhan, 1994: 96; Li and Du, 1990: 50.

133 Xia, 2001: 11-13, and at 59-60, citing a November 1955 Internal Affairs Ministry, MPS,
Ministry of Finance, Notice on Several Questions in Drawing up the Plan for RETL, specifying
that 70 per cent of the original salary should be paid, including the amount provided for the
livelihood of that person’s family, and a January 1956 document, CCPCC Instruction to Each
Province City and District Immediately to Make Arrangements for RETL Organs, which permits
an adjustment to be made to the salary paid after the first two years in detention.

134 Ren, 1992: 13. 135 See also discussion in Xie, 2000: 121-2; Xia, 2001: 11-12, 59.
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On 10 January 1956 the CCPCC issued the Directive to Each Province
and City Immediately and Without Exception to Set about Making Plans to
Establish RETL Organs, directing that RETL camps be set up at provin-
cial and city level."’° It required that a five-person small group be
established at provincial and city level to decide who should receive
a criminal punishment, those to be sent to RETL and those who
should only receive an administrative penalty. RETL was established
under a leadership small group comprising representatives of the civil
affairs department, public security and justice departments under the
leadership of provincial and municipal-level Party Committees. The
public security organs were primarily responsible for management of
RETL."" This Directive indicated that those people who had commit-
ted minor criminal offences and had been sentenced to control should
be sent to RETL and the court should not issue a judgment in the
matter.'”®

The CCPCC Ten Person Small Group Temporary Regulations on Policy
Limits on Identification and Handling of Counter-revolutionary Elements
and Other Bad Elements, issued on 10 March 1956, expanded the scope
of targets to include those convicted of minor criminal offences, peo-
ple of bad moral fibre and those continuing to oppose the Party and
government.'’” The inclusion of minor criminal offenders within the
scope of RETL was reaffirmed in a Response by the CCPCC Ten-Person
Small Group to a Request for Instructions from the Liaoning Provincial Party
Committee Five-Person Small Group on Measures on RETL on 6 Septem-
ber 1956. These documents formed the early basis upon which RETL
organs were established.'*

At this stage, the targets of RETL remained primarily politically
defined.'*! One account states that 59 per cent of the total of 16,695

136 Gong’an Bu Fazhisi, 1992: 235-6.

137 Chief of the 11th Section of the MPS, Meng Zhaoliang, speech at the Third National Reform
through Labour Work Conference, September 1955.

A person sentenced to control was permitted to serve their sentence outside prison under the
supervision of their work unit and resident committee. Zuigao Renmin Jianchayuan Jiansuo
Jiancha Ting, 1992: 36.

They ‘include those convicted of a criminal offence and sentenced to control’, ‘people of
extremely bad moral character, hooligans by nature, people who do bad things who will not
reform after repeated education and those who are not fit to be government employees and after
dismissal are unemployed’ and ‘relatives of people killed or arrested in the Campaign to Sup-
press Counter-revolutionaries and people who have not committed any counter-revolutionary
offence but continue to abuse and defile the Party and government’. Cui, 1992: 17.

40 Xie, 2000: 122; Cui, 1992: 17; Xia, 2001: 12-13.

141 Dutton and Xu, 1998: 312-13, to transform those ideologically opposed to the regime.

138

139
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detainees in the first RETL camp in Shandong province between 1957
and 1960 were taken in as a result of a political campaign.'*

It has been argued that in 1955 RETL was not, in theory, a punish-
ment.'* However, even in these initial stages it was used to punish
minor offenders. The CCPCC Ten-Person Small Group responsible
for RETL itself acknowledged in January 1957'* that only a portion
of people sent to RETL were sent for ‘settlement’, to prevent them
being unemployed, and that its more important function was to detain
hooligans and others who were subjected to re-education as ‘an admin-
istrative coercive measure’.'*’

RETL at that time had no fixed time limit.'*° In an explanation to the
Standing Committee of the National People’s Congress (‘NPCSC’) on 2
September 1957, the Minister of Public Security, Luo Ruiging, defended
the lack of a time limit for detention and rebutted suggestions that a
time period of between two and three years be specified. Luo argued
that, as RETL was a measure for coercive education and employment,
to teach people the habit of labour and to support themselves, it was
necessary to ensure that the detainee had properly reformed and had
acquired the habit of work before release. He also suggested that release
should be delayed until the then current unemployment situation had
improved.'*!

Before 1957, RETL had no legislative basis. Luo Ruiging raised it
as an issue requiring further consideration in November 1956 with the
question ‘RETL, do we need legislation or not?'*® Legislation was not
passed immediately because of inconsistent views about whether legis-
lation was required. In January 1957, the CCPCC approved a recom-
mendation that legislation be drafted, reviewed by the CCPCC and
then sent to the NPCSC for passage into law.'*’

142 1 and Du, 1990: 51, comprising 4,878 counter-revolutionaries, 2,517 rightists and 392 reac-
tionaries.

143 Xia, 2001: 59.

144 CCPCC, approving the CCPCC Ten-Person Small Group, Report to the CCPCC on the
Current Situation regarding the Suppression of Counter-revolutionaries Campaign and 1957 Work,
11 January 1957.

145 (Xingzhen qgiangzhi cuoshi ATBCHHHEE). 146 7hy, 1990: 6; Xia, 2001: 17.

47 Minister of Public Security, Comrade Luo Ruiqing, Explanation on Questions about RETL at
the Meeting of the NPCSC, 2 September 1957: at 32, 152.

148 Minister of Public Security, Comrade Luo Ruiging, Concluding Speech at the November 1956
Conference of Provincial, City and Autonomous Self-Governing Region Party Committee Five Person
Small Groups Heads, 27 November 1956: at 34.

149 CCPCC, approving the CCPCC Ten-Person Small Group, Report to the CCPCC on the Cur-
rent Situation Regarding the Suppression of Counter-revolutionaries Campaign and 1957 Work,
11 January 1957: at 33.
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5.2 The legislative basis for RETL and expansion from 1957

The launch of the Anti-Rightist Campaign in 1957 led to an expansion
of RETL. RETL became the primary method of dealing with people
labelled ‘rightists’.”" In 1957, to facilitate the implementation of the
Anti-Rightist Campaign, the scope of targets for RETL was increased,
the numbers of people detained increased dramatically and geographical
limitations on establishment of RETL camps relaxed."”!

In 1957, after what has been described by one author as a trial
period,’”” the NPCSC approved the Decision of the State Council on the
Question of RETL."> This confirmed RETL as a measure for ‘settlement
and employment’ of people without regular employment, transients
and those without means of support.'”* The Decision provided that
detainees work and receive remuneration appropriate to their work.!”
Whilst not explicitly directed at rightists, this Decision formed the basis
upon which rightists were targeted for RETL."® The Decision did not
specify any time limits for detention. The determination that it was not
appropriate to fix a time limit for detention was reaffirmed by the MPS
in 1958, when it noted that the situation of people in RETL was ‘com-
plex’ and detainees should be released only when they had reformed. "’
As a practical result, people ‘only went in and did not come out’."”®

The Decision expanded the scope of RETL to include a wide range
of people who harmed public order, thus making RETL more explicitly
punitive in nature.””” It listed four categories of person as targets for
re-education:

1. those without proper work, hooligans or those who had committed
thefts or fraud but who are not pursued for criminal responsibility,
who breach public order management and who do not reform after
repeated education;

2. counter-revolutionaries, anti-socialist elements whose offences are
not sufficiently serious to warrant a criminal sanction, those who

151

l=)

Chen, 2003: 85-6, stating that a large proportion of rightists were sent either to RETL or to

carry out supervised labour, though not providing statistics; at 89, asserting that over 99 per

cent of these had been incorrectly labelled.

1 Gao, Xianduan, 1992: 40; Xia, 2001: 17; Ma, 2003: 130. 152 Yu, 1992: 403.

153 Approved by the NPCSC on 1 August 1957 and promulgated on 3 August 1957. Xia, 2001:
17, stating the Decision was passed to expand the scope of RETL.

154 ( Anzhi jiuye de cuoshi “Esitiit). Ren, 1992: 12; Cui, 1992: 17.

155 Decision of the State Council on the Question of RETL, art. 2. 156 Chen, 2003: 86-8.

157 Ministry of Internal Affairs, MPS, Response to the Work Report on Hubei Province RETL, 17

March 1958.

158 Xia, 2001: 17 (zhi jin bu chu FEANH). 159 Liand Du, 1990: 50; Ren, 1992: 13.
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have been expelled from their work unit, organ, enterprise or school
who have no means of support;

3. those who have work and the capacity to work but for a long time
refuse to do so, or who disturb labour discipline, who harm public
order, who have been expelled from a work unit, organ, enterprise
or school and have no means of support; and

4. those who refuse to accept work allocation or settlement as a result
of a work specialty, who refuse to accept advice, who ceaselessly and
without reason cause a disturbance, obstruct official business and
who do not reform after repeated education.'®

The Security Administrative Punishments Regulations (‘SAPR’) passed in
1957 also provided that after receiving a punishment under the SAPR,
those without employment and vagrants who repeatedly disturbed pub-
lic order would be sent to RETL.!®! Other people who harmed public
order were also identified in a range of documents issued around that

time by the CCPCC and the MPS as targets for RETL. They included:

¢ prostitutes who make their living from prostitution;

¢ juveniles who had committed theft or hooliganism, who would not
reform after repeated education and who had no home to return to
or no head of the family to exercise control over them;

* people released from a term of reform through labour who
committed further acts disrupting public order but whose acts were
insufficient for a further criminal sanction;'®* and

¢ people released from prison who did not have a job and family to
return to.'®?

The expansion of RETL to the local level coincided with the pro-
gramme of rural collectivisation and establishment of people’s com-
munes, as well as with the Anti-Rightist Campaign.'®* Increasingly,
RETL camps were set up at the local level, in localities, rural vil-
lages and people’s communes. In August 1958 the MPS approved of

160 Xie, 2000: 122.

161 Xja, 2001: 16-17; Ministry of Internal Affairs, Letter in Response to Two Questions about RETL
Work, 7 January 1958.

162 MPS Party Group, Regulation on the Policy Limits for Handling Criminal Elements Committing
Theft, Hooliganism, Fraud, Homicide, Robbery etc., 23 July 1957.

163 CCPCC, approving and issuing the Shanghai Party Committee, Opinion on Questions about
the Settlement of Personnel after Criminal Conviction where Cases were Cleared up or after Serving
their Sentence, 6 October 1957.

164 Gao, Xianduan, 1992: 40.
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establishment of RETL in communes and rural villages and acknowl-
edged the ‘effectiveness’ of RETL established at these levels, especially
in targeting landlords, counter-revolutionaries, wealthy peasants, bad
elements and rightists.'®> One commentator asserts that at that time,
nationwide, there were several hundred thousand people in RETL.!%

By early 1959, the central authorities sought to restrict the establish-
ment of RETL camps at the local level and required the county Party
committee to approve establishment of RETL camps.'®” The CCPCC
later acknowledged that RETL in a number of areas was out of con-
trol, prohibited further establishment of RETL camps at county level
and below and ordered rectification of those already established.!®® In
1959 the CCPCC and the State Council jointly issued a decision pro-
viding that those people who had been ‘rightists’ in the campaign and
who had demonstrated that they had truly reformed should have their
‘rightist caps’ removed, thus establishing the basis for their release from
RETL.'?

In a speech in 1962, Liu Shaoqi criticised the use of RETL as a
means to expand the scope of antagonistic contradictions. He said:
‘originally RETL was a measure for handling contradictions amongst
the people, but [it has] ended up the same as measures for handling

problems between the people and the enemy’.!”°

5.3 Controlling the scope of RETL from 1961

The 11th National Public Security Work Conference on 17 March
1961 determined that several measures needed to be taken to correct
the ‘leftist mistakes’ of the Anti-Rightist movement.'”" On 20 April
1961, the CCPCC resolved to adopt measures to rectify RETL work,
limit the scope of targets and impose a time limit of between one and
three years on the period of detention, with the time period generally

165 Niinth National Public Security Conference, On Step by Step Strengthening the Work of Reforming
the Five Categories of Elements; Landlords, the Wealthy, Counter-revolutionaries, Bad Elements
and Rightists and Several Questions on Public Security Work (Draft), 16 August 1958.

166 Xia, 2001: 17.

167 CCPCC, approving and issuing the Decision of the National Political-Legal Work Conference on
Several Questions of Policy in the Struggle to Date against Enemies, 20 March 1959.

168 CCPCC, approving and issuing the MPS Party Group, Outline of an Opinion on the Current
Circumstances of the Struggle against the Enemy and Carrying out the Campaign of Social Suppression
and Internal Suppression of Counter-revolutionaries (Rectification), 21 October 1960.

169 Decision of the CCPCC and the State Council of the PRC, Relating to the Problem of Dealing
with Rightists who Really Demonstrate that they have Reformed, 16 September 1959.

170 Liu Shaoqi, Political-legal Work and Correctly Handling Contradictions amongst the People,
23 May 1962: at 451; Lin, 2001: 16.

171 Xia, 2001: 17-19.
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being between two and three years.'”” There was a recognition that

detainees were unwilling to accept a punishment that was dispropor-
tionate to criminal punishments given for similar conduct.'” The 1961
resolution identified a broad range of problems in the conduct of RETL
such as taking in people who were not targets, ignoring education, com-
bining the management of RETL with that of the criminal punishment
of reform through labour and establishment of RETL at county level
and below in breach of regulations. The 1961 resolution emphasised
the importance of education over labour:

The main task of RETL is to reform people. Al RETL organs must adhere
to the programme (fangzhen) of ‘combination of labour and production
and political education’ and adhere to the principle of ‘reform first, pro-
duction second’.!’

Although a time limit for RETL was approved, it was decided that it
would not be announced publicly, but that the person to be taken in
for re-education would be informed of the time limit only at the time of
the decision to impose re-education. The CCPCC approval document
made more detailed provision about the calculation of the time limits
for detention:

During the period of RETL, if the person is well behaved, they can be
released early; if they are not well behaved, you can extend the time limit
[you must also formally inform the person and their family]. Those who
have carried out wrecking activities should be given criminal punishment
according to the law. After release, the public security organs will be
responsible for reintroducing them back to their original work unit, or
get the labour department to arrange for them to be employed in a farm or
factory, but they must absolutely not be returned to strategic government
or sensitive military areas. If the person has no family to return to, or no
employment to go to, if the person is willing, they can be retained for
employment in the RETL camp.'”

172 Approving the decision of the MPS after its 11th National Public Security Work Conference;
Gao, Xianduan, 1992: 39-40; MPS, Supplementary Provisions on Ten Specific Policy Issues Con-
cerning Public Security Work to Date, 17 March 1961, approved by the CCPCC on 20 April
1961.

13 Ren, 1992: 13; Zhu, Jiang, 1999: 32; Xia, 2001: 19, asserting that the lack of a time limit
caused detainees to feel that they had no hope and no future, especially as RETL detainees
were locked up with those convicted of criminal offences, whose imprisonment was for a fixed
period.

174 From Gao, Xianduan, 1992: 39. See also the discussion in Xia, 2001: 17—18.

175 Zuigao Renmin Jianchayuan Jiansuo Jiancha Ting, 1992: 138-9, at 151.
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Release at the expiration date was not automatic for those who were
not well behaved during their period of re-education. The period of re-
education for these people could be extended.'’® The MPS indicated
that extensions should not exceed three years.!’” Some authors argue
that the imposition of a time limit in 1961 indicated a change in the
objectives of RETL, that it was no longer focussed purely on reform
of the individual, but was also intended as a punishment.'”® If that is
the case, imposition of a time limit merely made explicit the already
punitive nature of the power and imposed some limits on the period of
punishment.

In 1961 medium- to large-sized cities were authorised to establish
centres for forced labour as an alternative to RETL, for those who had
committed unlawful acts, but whose acts were not sufficiently serious
to warrant RETL or a criminal sanction. In theory these camps were to
be kept separate from RETL camps. In some areas specialist detention
centres were established; in others, those undergoing forced labour were
permitted to work in their local area and receive payment.'”’

From 1961, successive documents restricted the scope of targets
for RETL. The target group shifted from political targets to those
committing minor offences such as hooliganism, theft and fraud.'®
Throughout 1962, the MPS continued to restrict the scope of targets
for re-education to urban residents, though with some exceptions.'®!
On several occasions the CCPCC and the MPS instructed that certain
groups be taken in for re-education, including counter-revolutionary
and ‘tertiary-level student wreckers’;'®” peasants coming to Beijing to
petition against grievances; insane people; and drifters who entered Bei-
jing and caused disturbances and disrupted public order.'® Instructions

176 MPS, Response to Request for Instructions from the Guangdong Provincial Reform Through Labour
Office ‘Several Questions on RETL Work’, 22 January 1962.

177 MPS, Response to Request for Instructions from Heilongjiang Provincial Public Security Office ‘Report
Requesting Instructions on Questions about Fixing the Time for Continuing to Keep RETL Elements
in RETL Teams and Settling RETL Personnel after their Release’. 20 April 1962.

178 Zhu, 1990: 6.

179 Yy, 1992: 404; MPS, approving and issuing the Opinion of the General Office on Seven Questions
on Public Security Work to Date, 13 November 1962.

180 i and Du, 1990: 52-3, reporting that between 1961 and 1965 the same RETL camp in
Shandong took in a total of 7,349 people, of whom 11 per cent (821) were for political
reasons, and 77.4 per cent (5,763) were for minor offences such as hooliganism, theft and
fraud.

181 Gao, Xianduan, 1992: 40, approving and issuing the Opinion of the General Office on Seven
Questions on Public Security Work to Date, 13 November 1962.

182 MPS, Ministry of Higher Education, Opinion on Handling Counter-revolutionary and Bad Ele-
ments amongst Higher Education Students, 25 August 1964.

183 MPS, Response to Questions Concerning the Scope of RETL, 27 September 1965.
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prohibiting RETL in rural villages and to limit the numbers of people
taken in for RETL continued to be issued up to 1965.'%

At the beginning of the Cultural Revolution, the MPS issued a
notice instructing that prisoners in reform through labour and detainees
in RETL, including those retained for in-camp employment, not be
released when their time was complete.'® However, other accounts
assert that RETL almost ceased between May 1966 and December 1978,
with some being sent to reform through labour and others released.'®
One commentator cites 1971 as the year when RETL was re-established
in some cities following approval by the CCPCC of the Summary of
Minutes of the Fifteenth National Public Security Conference convened
by Zhou Enlai.'®” The MPS meeting called for the revival and re-
establishment of RETL and forced labour in large- and medium-sized

cities, but demanded at the same time that the power be strictly con-
trolled.'®®

6 REGISTRATION AND DETENTION: MANAGING
THE FLOATING POPULATION

The household registration system has served a number of purposes
since establishment of the PRC. One, discussed above, has been to
identify offenders and politically suspect people who should be sub-
jected to special regimes of surveillance and control. Another related
purpose has been to manage social order more broadly. Until recently,
the household registration formed the linchpin of urban social order
strategies. The household registration system enabled establishment of
localised systems of ‘mutual surveillance’'® by creating urban com-
munities modelled on rural communities'” with relatively static pop-
ulations. The police liaised with urban resident committees, which
were established from December 1949, to strengthen their capacity to

184 CCPCC, approving MPS Party Group, Post-conference Report on the Fourteenth National Public
Security Conference, 15 July 1965.

185 MPS, Notice on Temporarily Halting the Release of Criminal Elements from Reform through Labour
Units During the Period of the Cultural Revolution, 14 October 1966.

186 Zhang and Xu, 1994: 704; Xia, 2001: 61, at 19-20, asserting that by 1969 there were only
around 5,000 inmates in RETL. Xing, 2002: 5, asserts that there were only around 1,000
people detained under RETL in 1969.

187 Xja, 2001: 20; Zhang and Xu, 1994: 704; Gao, Xianduan, 1992: 40.

188 MPS, Summary of Minutes of the Fifteenth National Public Security Conference, 26 February 1971,
point 8.

189 Dutton, 1992¢: 216, 10 Lu, 1998: 91; Pan, 2004: 29-30.
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manage urban localities.'”! The system of household registration was
administered by the local police and designed to give them a detailed
knowledge of local residents.'” It sought to ensure that the individual
was tied to the community and was not anonymous. It was at this level
that residents were mobilised to participate in current campaigns, where
welfare was granted by the socialist state and at which sanctioning could
take place.'” Street and resident committees played an important role
in mobilising residents to participate in campaigns and neighbourhood
affairs,'”* identifying those who deviated, educating, persuading and
helping them to reform.'”” As discussed above, they were central to
programmes in the 1950s to eradicate prostitution and drug use.

Yet another related function of the household registration system was
to facilitate control over population mobility and to limit rural migra-
tion to urban areas.'”® As Kirkby points out, with limited exceptions
in the period after 1949, there has been a strong popular pressure in
favour of rural to urban migration. The state has vigorously resisted
this pressure, using household registration, forcible repatriation to the
countryside and periodic waves of sending urban residents to the coun-
tryside (xiaxiang shangshan F#%E) to limit the size of the urban popu-
lation. From 1952, state agencies became increasingly concerned both
to prevent peasants ‘blindly floating’ to urban areas and to repatriate
them.'”” Itinerants, beggars and vagrants in urban areas were gathered
up and placed in Labour Production Education Centres, or New Person
Learn a Trade Camps.'”®

In 1957, the rural influx into cities fostered by the first Five Year plan,
particularly from the Shandong, Jiangsu, Anhui, Henan and Hebei,
had reached such levels that the CCPCC and the State Council jointly
issued the Directive on Preventing the Blind Outflow of the Rural Population
on 18 December 1957. This Directive mandated a number of measures,
including establishment of the detention power that later was split into
detention for repatriation (shourong giansong ¥75i&i%) and detention for

).

investigation (shourong shencha W7Fazs

191 Pan, 2004: 30-2. Hangzhou first established a resident committee in December 1949. In March
1950 Tianjin linked resident committees to the local police station.

192 Dutton, 1992¢: 214-39; Ma, 1997: 130-1. 193 Dutton, 1992¢: 216-18, 330.

194 By, 1993:51. 195 Fu, 1993: 85-7; Lubman, 1967: 1339—49.

196 Chan and Li, 1999: 819-21; Cheng and Selden, 1994; Dutton, 1992¢: 203; Yu, 1992: 248;
Wang, 2005; Solinger, 1999: 35-44; Kirkby, 1985: 25.

197 Kirkby, 1985: 22-5,34-43. 198 Yy, 1992: 8-9.
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In this Directive the CCPCC and State Council instructed that those
who refused to work, who enjoyed wandering around and encouraged
others to do so, should be severely criticised. If they refused to reform
after repeated education they should be forced to work under the super-
vision of the masses. They directed that along main transport routes
such as train stations, wharves and ports, the civil administration, pub-
lic security and railways should establish organs to dissuade people from
leaving the countryside and to repatriate them.

The urban household register was to be used as an adjunct to iden-
tifying rural migrants and beggars who were to be taken into detention
centres for repatriation to their original place of registration. Whilst in
detention these people were to be organised to work to meet the cost
of their return ticket. Those who were disruptive were to be punished
according to the degree of severity of their offence, with the imposition
of a criminal penalty or RETL for serious offences.

7 CONCLUSION

A wide range of detention powers were used at different periods and
with different intensity throughout the 1950s and beyond. The different
forms of detention arose in response to particular social order problems,
such as the detention of prostitutes and drug users, and to assist social
management, such as detention for investigation and repatriation. They
were also inextricably linked with the political campaigns that were
waged in the 1950s, with RETL being a prominent example. Law, to
the extent that it was used to define these powers, came later and was
not always made public.

From the 1950s we can see the complementary use of administrative
and criminal measures. Administrative measures, including detention,
were to be employed where the misconduct was not sufficiently seri-
ous to warrant a criminal sanction. The criminal law was to be used
to punish enemies. Even though in theory the distinction between
non-antagonistic contradictions and antagonistic contradictions and
the measures to be used to resolve them was clear, in practice this was
not the case, especially during campaigns. The use of RETL during the
Anti-Rightist movement illustrates how elusive the line was between
the two types of contradiction.

Today, discussions of strategies to resolve complex social problems
such as prostitution, drug trafficking and addiction refer nostalgically to
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the tools of the 1950s that were reputed to be so effective.'”” However,
police commentators such as Ma Weigang suggest that past experience
must be used with caution in formulating strategies to attack both pros-
titution and drug-related offences as the social conditions that assisted
eradication of prostitution and drug use in the 1950s no longer exist.
He notes that society is now quite different from that of the 1950s and
1960s and that these problems have become more complex and diffi-
cult to resolve. He warns that it is no longer possible to imagine that
concerted actions will be effective to eradicate these social problems
and public security organs must gear themselves to wage these battles
for a very long period.”"”

199 Bakken, 2000: 377, cites references asserting that the 1950s were seen as the golden age of
social stability and order. Dutton, 1995a: 427; Liu, 1989: 3, portraying the 1950s as a whole as
a period where honesty and law and order prevailed where ‘people do not take articles left by
the wayside and the doors are not bolted at night’ (lu bu shiyi, ye bu bihu A%, BA¥™).

200 Ma, Weigang, 1993b: 13.
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CHAPTER FOUR

SOCIAL ORDER, THE "HARD STRIKE’
AND ADMINISTRATIVE
DETENTION POWERS

1 INTRODUCTION

In the 1950s different forms of detention evolved in response to practi-
cal problems of establishing social control and to the impetus of political
campaigns such as the Campaign to Suppress Counter-revolutionaries.
Whilst law was not entirely absent, it tended to follow behind poli-
cies and practices. Since economic reforms were initiated in the late
1970s, the redevelopment of administrative detention powers has again
been deeply influenced by their political and social order contexts,
though these contexts are quite different from those of the 1950s.
The possibilities for different forms of legal treatment of administrative
detention are also directly influenced by the political and social order
context in which those powers are developed and used. In this chapter, I
set out the policy context within which police administrative detention
powers have been developed and employed since the 1970s.

The social changes brought about by the economic reform programme
disrupted established localised strategies for social control and crime
prevention. The Party and police have responded by rejuvenating pow-
ers and reworking strategies they remember as successful in the pre-
reform era. The remaking of contemporary social order policy in the
shadow of its pre-reform analogue illustrates Bourdieu’s observation
that contemporary debates in social fields are historically and politically
structured. Pre-reform strategies for social and political control have
provided a vocabulary within which contemporary social order strate-
gies have been developed, though in the process of reusing these powers
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in a changed social and political environment, they have been signifi-
cantly altered.

[ examine the transformation of community policing from voluntarist
and ideologically motivated strategies into formalised, professional and
remunerated mechanisms of community dispute resolution and crime
prevention. However, these strategies have ultimately been inadequate
to achieve social order and stability and to prevent prostitution, drug use
and other forms of proscribed behaviour. Re-use of the mass campaign
in the form of law and order campaigns or ‘Hard Strikes’ against crime,
depends upon mobilisation, as it did in the 1950s and 1960s. However,
increasingly the community at large has become less involved, leav-
ing the mobilisation to state organs, particularly to the police. Whilst
decisions to launch ‘Hard Strikes’ are politically motivated, they are
waged against a backdrop of rising crime and target legally defined con-
duct, however vaguely defined, rather than politically defined groups
or classes.

[ examine the place of administrative detention powers within the
social order strategy devised at the beginning of the reform era, the
Comprehensive Management of Public Order (‘CMPQO’). Administra-
tive detention powers are wedged between mass-line social order strate-
gies, such as local policing and interventions by localised community
organisations, at one end, and campaign-style law enforcement against
crime, at the other. I argue that the failure of mass-line policing and the
continuing reliance on the hard strike have both provided the impe-
tus to increase reliance on administrative detention. In particular, the
demand for flexibility in enforcement in a ‘Hard Strike’ has contributed
to increasing reliance on flexibly defined administrative detention pow-
ers. What room does this leave for increasing legalisation and formalisa-
tion of these powers? My analysis of social order policy reveals that even
though the Party continues to dominate the formulation and imple-
mentation of social order policy, as reforms progress, increasingly there
is debate about the best means to maintain social order and prevent
crime. These debates also attempt to depict strategies for maintain-
ing social order as being consistent with the programme of governance
according to law. The emergence of a space within which social order
policy debates can take place, coupled with an acceptance that social
order strategies and powers must be legally justified, arguably creates a
space where legal reform of administrative detention powers becomes a
possibility.
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2 THE CONTEMPORARY PROBLEM OF SOCIAL ORDER
AND CRIME

2.1 Characterisation of crime
In theory, in a socialist system, crime is expected to die out as the
causes of crime, the exploitation and poverty inherent in capitalism,
are eliminated. However, in the early 1990s police commentators noted
that the crime rate had risen rapidly between 1973 and 1976, and again
after 1978." At the beginning of the reform era, the police came to accept
that crime would not disappear.” In a period of rapid social change,
many accepted that social cohesion had been eroded and the efficacy
of traditional and popular norms of social control weakened without
any new social norms yet to replace them.’ For both ideological and
practical reasons in the reform era, class background could no longer
be seen as a central cause of crime, nor could theories of class struggle®
remain at the heart of strategies to deal with crime and social disorder.

At the ideological level, the decision to downgrade the policy sta-
tus of class struggle was reflected in the CCPCC resolution that the
‘exploiters had been eliminated as a class’.” This policy was then
reflected in the law. In his discussion of revisions to the 1982 Constitu-
tion, Peng Zhen explained that as the class of enemies had been elimi-
nated, there was no longer an a priori distinction to be drawn between
the ‘people’ and the ‘enemy’ as a class. As a result, he continued, all
citizens had the capacity to enjoy the same rights and duties.® The 1982
Constitution thus included the provision of ‘equality of all before the
law’.’

At the practical level, at the end of the 1970s, it was recognised
that social disorder and crime were no longer caused by the ‘exploiting

1Yy, 1993: 42-3. In 1991 and 1992 Yu Lei was Deputy Minister of Public Security.

2 Yu,1993:17,191; Liu, 1989: 4. Cohen, 1968: 74-9 at 74, extracts a passage from a set of lectures
on the criminal law published in 1957, asserting that crime is a product of class-based society.
Chen, 1996: 400.

‘Class struggle’ is based on the Marxist idea that there will be political struggle between the
different social classes as a result of the conflict of interest that arises between them because
of their different relationship to ownership of the means of production. Collins, 1984: 8-9;
Schurmann, 1968: 27. Schurmann asserts that the Chinese Communists expanded this concept
to cover all conflicts, including those ‘internal or external to China’. Lieberthal, 1995: at 74-5,
pointing out that Mao’s definition of class extended to include political attitude. As a result,
being labelled ‘rightists’ during the Anti-Rightist campaign in 1957 could be attributed a bad
class status. Schurmann, 1968: 32, arguing that it was possible for an individual to change class
status by correcting their thought and ‘transform[ing their] identity’.

5 CCP Central Committee, 1981: 78. 6 Peng, 1992a: 311.

7 PRC Constitution, art. 33.

ENY
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classes and the dregs of the old society’,® but that crime ‘now mainly
occurs amongst the people, with the overwhelming majority [of criminal
offenders] being juveniles, young workers and students, they are the
children of the masses (workers, peasants, intellectuals and cadres) who
grew up in new China’.” Fu Hualing argues that identifying juveniles
from working and peasant backgrounds as the main causes of crime
required a change in the orientation of crime control in the reform era.
It now had to target the conduct of an individual rather than targeting
a category of person based on class background.'’

2.2 Social disorder

The increasingly complex relationship between problems of social dis-
order and crime has made the distinction between the people and
the enemy an increasingly difficult one for enforcement agencies to
draw upon when determining enforcement responses. Problems of social
unrest have become increasingly serious as economic reform deepens.
There is now official recognition that official corruption, inequality and
unfairness in economic development are factors that tend to promote
social instability.

Large and small-scale protests, labelled ‘mass incidents’ (quntixing
shijian #AYESAT), against a range of injustices further complicate the
policing of public order. O’Brien has labelled the range of conduct from
non-co-operation, to petitioning, to protest as ‘rightful resistance’, as it
does not seek to oppose the state but to elicit its assistance to correct
local wrongdoings.'! One academic in the public security system asserts
that over 90 per cent of mass incidents arise out of public dissatisfaction
with the conduct of government officials. The number of incidents
involving labour disputes is also increasing, with reports of an average

8 Peng, 1992¢: 249.

9 Peng, 1992c: 249; Wang, Zhongfan, 1992: 6-8. The problem of youth crime was identified
in June 1979 in a joint Report on Requesting the Whole Party to Attach Importance to Resolving
the Problem of Juvenile Crime prepared by the CCPCC Propaganda Department, Education
Ministry, Ministry of Culture, MPS, State Labour Central Department, All-China Council of
Trade Unions, Communist Youth League and the All-China Women’s Federation, issued by
the CCPCC in August 1979; Tanner, Harold, 1999: 128. See also statistics given in Bakken,
1993: 38-42. Yu, 1993: 45, asserting that from 1979-81, 70-80 per cent of those caught for
criminal offences were between fourteen and twenty-five years old. Ma, 1990: 171, asserting
that in 1980 juvenile crime comprised 70-80 per cent of urban crime and 60-70 per cent of
rural crime. Fu, 1993: 107-8, notes that, in China, the term ‘juveniles’ refers to people up to
the age of twenty-five.

10 Ry, 1993: 112, ' O'Brien, 1996: 36-9.
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annual increase of 30 per cent in the number of labour disputes between
1997 and 2003."%

Many are provoked to protest after suffering from abuse of power and
corrupt practices such as the unlawful imposition of taxes, improper
failure to pay wages and corrupt expropriation of farming land."” Unau-
thorised demonstrations, repeated petitioning to higher authorities,
encircling and barricading government and Party offices and violent
conflicts are characterised as problems of social disorder or of crime that
require police intervention, even though the genesis of these protests
lies in more deep-seated problems of governance.

These types of protest have been characterised as ‘non-antagonistic’
in nature, relating to material interests. Though non-antagonistic in
nature, they are ‘confrontational’ in form, which affects policing
responses.'* The police have some sympathy with these protesters. How-
ever, there is a fine line between legitimate public protest which might
be officially seen as ‘rightful’, and conduct which becomes characterised
as undermining social order, or even criminal, and so ‘wrongful’.

There has been a significant rise in the number of mass protests since
the early 1990s. More importantly, these protests have recently become
larger, better organised and more violent. They are seen as difficult
to police or ‘complex’ because of the large numbers of people often
involved, with the crowds interspersed with old, young, disabled and
women, so that in the eyes of the police the ‘fish and the dragons are

» 15

all jumbled up together’.

2.3 Contemporary problems of crime

[s crime a serious problem in China? This question is significant because
social order strategies and especially the periodic harsh crackdowns on
crime are justified on the basis that crime has become rampant and
social order is in a parlous state. Officials agreed that crime should
be determined on the basis of a person’s actions rather than politically
determined, thus providing a basis for a more objective analysis of the

12 Ren, 2005: 59.

13 Ren, 2005: 2723, discussing the seriousness of abuses relating to farming land and forced urban
housing relocations.

14 Ren, 2005: 259-63.

15 Ren, 2005: 263—4 (yulong hunza i), meaning that ‘the good and bad people all jumbled
up’; and Tanner, 2004: 140-2.
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nature and extent of crime. However, the extent of the problem of crime
in China remains highly contested.

The first ‘Hard Strike’ against crime was launched in 1983 in response
to this so-called crime wave. Many of the juveniles identified as one
of the major sources of increased crime rates also formed part of the
‘floating population’.'® This group has been identified as predominantly
young, unmarried males with low education levels, in their late teens
and early twenties.!’

The problem of the floating population presents the government
and Party organs, including the police, with a conundrum. Whilst
they recognise the fact that both economic reform policies and the
dismantling of rural communes have stimulated a movement of sur-
plus agricultural labour to non-agricultural industries and bigger cities,
and the need for this movement,'® they attribute a disproportionate
responsibility for the upsurge in urban crime to the floating popula-
tion."” The police identify those who are ‘blindly floating’ as ‘compli-
cating’ the public order situation of the cities.”” Being mostly poor and
very visible, it is easy for the police to identify transients who have
floated from the countryside to urban areas and economically devel-
oped coastal areas as being involved in committing an ever-increasing
number of criminal offences.”! The police and the urban community
alike see them as susceptible to criminal influences and as a ‘reserve for
criminals’.”

In 1982 Deng Xiaoping urged ongoing struggle against economic
crime and corruption, fearing that ‘without such a struggle the overall
policy [of economic reform and modernisation] will fail’.”” In the 1980s

16° At the 1990 census in Siping (Sichuan), 90 per cent of the transients were young, 80 per cent
were male and 70 per cent were from undeveloped rural areas. For many it was their first time
they had left home: Zhang, Shusen 1993: 58.

17 Li, Cheng, 1998: 46. 18 Solinger, 1999: 45-54; Wang and Lu, 1994: 137.

19 CCPCC, Notice approving and issuing the ‘Summary of the Minutes of the National Political-Legal
Work Conference’ and ‘Important Points in the Speech of Comrade Peng Zhen at the National Political-
Legal Work Conference’, 28 August 1982, estimating that nationwide there were over 100,000
transient criminals.

20 Wang and Lu, 1994: 135.

21 yy, 1993: 70-1, 322-3. The police report that, in busy areas of Beijing and areas where a high

proportion of transients live, 70 per cent of all crime is committed by transients: Gao, Han,

1992: 37. The police have also identified migrants as being involved in organised crime: Wang

and Lu, 1994: 132; Gao, Han, 1992: 38.

Hao, 1991: 84; Bakken, 1993: 46, discussing the popular view of the migrant population as a

‘dangerous, criminal force’. Lu, 1998: 147-8, documenting local Shanghai residents’ suspicion

of migrant and temporary residents living in their area.

3 Deng, 1984a: 382.
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and early 1990s, the police identified the major problems of crime as vio-
lent crime,”* property-related offences,”” murder,’® organised crime’’
and a group of offences labelled ‘social evils’, including the manufac-
ture, transportation and sale of drugs, kidnapping and selling people,
prostitution, pornography, gambling”® and drug addiction.””

Since that time, with some plateaus, official statistics point to a dra-
matic increase in the crime rate, especially in serious and violent crime,
organised crime and economic crime including corruption.

The figures in table 4.1 show a dramatic increase in the number of
cases put on file by the police, especially since 1997. However, Borge
Bakken and others argue that this increased crime rate correlates with a
larger proportion of the population being juveniles. They predict that,
as the proportion of juveniles in the overall population decreases with
population ageing from its peak in the early 1990s, the high rates of
crime will also decrease.’® The dramatic increase in criminal cases put
on file in 2001 may also be explained by the increased enforcement
during the 2001 ‘Hard Strike’.

Moreover, commentators point out that, although the crime rate has
increased, it began from a very low base.’' Some criminologists, partic-
ularly Bakken, point to international survey data of both victims and
perpetrators in China to support their conclusion that by international
standards, China’s crime rate remains low.’” It is also well known that

24 Yy, 1993: 9; Feng and Wang, 1991: 99.

25 Yy, 1993:9, asserting that between 1985 and 1993, property-related crimes, theft, armed robbery
and fraud comprised 80 per cent of major cases. According to one account, in 1990, 90.1 per
cent of criminal cases were property-related offences: Feng and Wang, 1991: 98-9.

Yu, 1993: 9.

This problem has been linked to people released from prison or from RETL: Yu, 1993: 9, as well
as the re-emergence of secret societies (‘black societies’) and organised professional criminal
groups: Cui, 1991: 65-70. The Annual Report of the Criminal Investigation Division of the
MPS,; ‘Strike Heavily Against Group Crime’, reported that, in 1991, the criminal investigation
police seized 134,000 criminal gangs comprising 507,000 people. In 1992, they reported seizing
more than 120,000 gangs comprising 462,000 people: reproduced in Law Yearbook Editorial
Committee, 1993: 120.

Yu, 1993: 9, 322.

Guo and Li, 2000: 92-3, citing figures that 82.3 per cent of first-time drug users are under
twenty-five years old. Liu and Yuan, 1997: 31, asserting that over 70 per cent of drug users
commit crime to support their habit. Yu, 1993: 387-9, linking the use of drugs to theft and
murder and the growing, sale and transport of drugs involving organised crime.

30 Chen, Jiafang, 1998: 164-7; Bakken, 2004: 68-9.

31 Dutton, 1992b; Dutton and Lee, 1993: 317-9; Situ and Liu, 1996: 97-101, arguing that the
crime rate has increased; Chen, Jiafang, 1998: 157-8.

Most agree that the crime rate in China is not as high as it is in most developed countries:
Bakken, 1993:32-5, arguing that rates of serious crime have not increased dramatically. Bakken,

2004: 73-4.
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TABLE 4.1 Criminal cases

Number of criminal cases put on file

Year by the public security organs'
1956 190,000
1965 210,000
1976 488,000
19717 548,000
1978 535,000
1979 636,000
1980 757,000
1981 890,000
1982 740,000
1983 610,000
1984 514,000
1985 542,000
1986 547,000
1987 570,000
1988 827,000
1989 1,971,901
1990 2,216,997
1991 2,365,709
1992 1,582,659
1993 1,616,879
1994 1,660,734
1995 1,690,407
1996 1,600,716
1997 1,613,629
1998 1,986,068
1999 2,249,319
2000 3,637,307
2001 4,457,579
2002 4,336,712
2003 4,393,893
2004 4,718,122

IStatistics drawn from the following sources: Chen, 1998: 158; State Statistics
Bureau, ‘Social Statistics of China’ for 1956, 1965; Zhang, 2002: 56-7, figures
for 1976-83, excluding 1982, at the same time noting that these statistics
understate the crime rate because of the failure of police to put many cases
on file; Wang, 2004: 35, for 1982; Qin, 2004: 78, for 1983-87, rounding the
statistics to the nearest 1,000. Qin provides corresponding figures for 1983—
2003. Zhang, 2002: 57, for 1988; Zhang, 2002: 57; Gongan Yanjiu, 1996 (2):
47, for 1995; Gongan Yanjiu, 1997 (2): 64, for 1996; Assorted Law Year Book
of China figures for 1989-2003.
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official statistics in China are unreliable. A range of extrinsic factors
may lead to both under-reporting and over-reporting of cases at any par-
ticular time. Bakken makes a strong argument that crime statistics are
strongly influenced by enforcement policies and the skewing effect of
systems that reward police officers for their success in meeting their tar-
geted clear-up rates during anti-crime campaigns.’” The Chinese police
themselves acknowledge problems with under-reporting and failure to
record complaints.”* They support their claims of the seriousness of the
crime rate by pointing to police internal surveys’’ showing a serious and
ongoing under-reporting by local police of complaints to local police
stations, where they are not put on file and so never enter the national
crime statistics.’®

As we will see, especially with the periodic anti-crime campaigns,
there is a strongly political dimension to the question of crime and
the strategies for dealing with it that leads directly to perceptions of
state capacity and legitimacy. The state and the police repeatedly link
ensuring social stability with the success of economic reform and social
development.’’

There has been public support for strongly punitive measures to be
taken against crime and socially disruptive conduct. There also is a broad
community fear of chaos and ademand for the state to give priority to the
maintenance of social stability and order.’® Surveys and other police

33 Bakken, 2004: 75-6.

34 MPS, Notice on Adopting Thoroughly Effective Measures to Resolve the Problem of Incorrect Statistics,
3 March 2000, cites ongoing failure to report correct statistics and failure to put cases on file as
so serious that it was affecting national policy formation by the Party, government and MPS.

Yu, 1993: 110-11. The first survey was conducted by the MPS in 1985, 1987 and 1988 into the
cases received by more than 300 police stations including investigation into 25,368 individual
cases. The second survey was conducted between 1988 and 1990 by the General Office of the
MPS. It is described as being more extensive but details of the investigation are not specified.
Yu, 1993: 6-7, 11214, reported that the rate at which cases were put on file varied depending
on the nature of the criminal offence, with serious crimes such as murder, rape and manufacture
and sale of narcotics being put on file in over 80 per cent of reported cases. Offences such as
kidnapping and selling women and children, theft and pick-pocketing were put on file in less
than 30 per cent of cases reported to the police. The crimes of robbery, assault and hooliganism
(as the offence was called prior to the 1997 reforms to the Criminal Law) were put on file in
between 50 and 80 per cent of reported cases. Yu, 1993: 115-18, citing a survey indicating that
the rate of clearing up cases put on file varied dramatically in respect of different areas and
different types of offence, finding that in urban districts the clear-up rate was 20-30 per cent,
suburbs 40-50 per cent, market towns 3040 per cent and villages 40-50 per cent. Wang, 1990:
577-80, reporting similar patterns in Zhejiang province.

Gong’an Bu Gonggong Anquan Yanjiusuo, 1991: 39-40; Jie and Yang, 2000.

Jie and Yang, 2000, discussing survey material which shows a strong preference for stability
over liberty and a strong fear of chaos, in the form of social instability and rising crime rate.
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research reveal that the public support the use of punitive measures
to crack down on crime.’” Sixty per cent of respondents to a 1988
survey considered that the measures used to address crime were overly
lenient, with only 2 per cent considering that the measures used to date
were overly harsh.*’ A 1996 international survey on attitudes to the
punishment found that the Chinese attitudes to punishment favoured
very strongly punitive measures to be taken against offenders.*' Another
survey, conducted in 1995, found that 99.2 per cent of respondents
supported the use of the death penalty, though more recent information
points to a decline in support for it.*” Nevertheless, such an audience
remains very receptive to policies that require the severe punishment
of serious criminal offences.

3 THE CONTEMPORARY SOCIAL ORDER POLICY
CONTEXT OF ADMINISTRATIVE DETENTION: THE
COMPREHENSIVE MANAGEMENT OF PUBLIC
ORDER (‘CMPO’)

3.1 Introduction

In an era when class struggle was no longer at the heart of crime and
with crime and social disorder on the rise, it became necessary to recon-
ceptualise social order and crime control strategies.*’ The Comprehen-
sive Management of Public Order (‘CMPQO’) was devised as the state’s
social order and crime control umbrella. The CMPO was proposed at

Jie and Yang explain this result as indicative of the traditional view that social harmony and

order is one of the most important purposes of democracy. Tang, 2001: 899, reporting that in

surveys of urban residents carried out in 1997 and 1999, 58 per cent responded that political

stability was more important than democratisation; Jie et al., 1997; Ge, 1998: 65-9, discussing

public concern about the rising crime rate and the deteriorating social order situation. Dutton,

1998: 93-115, translating a wide range of Chinese material that explores aspects of daily life,

including fears in relation to deteriorating social order, uncontrolled migration to the cities,

policing techniques for social control and responses to them; see also Dutton and Lee, 1993:

316-7; Petracca and Mong, 1990: 1102; Nathan, 1985: 101.

A survey, entitled ‘Do You Feel Safe?, conducted by the Public Security Research Institute in

December 1988, of 15,000 people in fifteen provinces revealed a general public dissatisfaction

with the level of social disorder and crime. Gong’an Bu Gonggong Anquan Yanjiusuo, 1991:

39-42; Wang, 1991: 108, referring to an unspecified survey indicating that 59 per cent of people

surveyed considered political-legal organs to be too lenient on criminals and campaign-style

law enforcement was not overly harsh.

40 Gong’an Bu Gonggong Anquan Yanjiusuo, 1991: 46.

41 Cited in Bakken, 2004: 81.

42 Bakken, 2004: 82-3, citing a survey conducted by the Law Institute of the Chinese Academy
of Social Sciences. Bakken, unpublished presentation, 5 July 2007.

# Liu, 1989: 3-4.
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a national meeting on public order in cities held in November 1979,
formally adopted by the CCPCC on 14 June 1981, and endorsed and
implemented by CCPCC directives in January and August 1982.%° It
was an attempt to ‘totalise and unify social forces in the fight against
crime’.* It remains in place today.

The CMPQO, however, was not an entirely new approach to problems
of crime and social order. Even though crime in the reform era could
no longer be construed in terms of class, strategies for prevention and
punishment of crime have continued to refer to Mao Zedong’s views on
comprehensive management and the distinction between antagonistic
and non-antagonistic contradictions.*’

A 1993 text on Mao Zedong’s legal thought describes the tools of
comprehensive management as follows:

There are many measures for [implementing] comprehensive manage-
ment, dictatorship measures, administrative measures, and there are also
measures of education and reform by persuasion. But the use of dictator-
ship measures, severe punishment of serious criminal elements accord-
ing to law is the one of most importance in comprehensive manage-
ment . . .*

As [ describe in more detail below, the CMPO seeks to incorporate all
these elements. The conceptual framework provided by Mao’s Theory
of Contradictions has also played a role in interpreting and responding
to problems of crime and disorder. Though it is possible to see echoes of
the distinction between antagonistic and non-antagonistic contradic-
tions in the CMPQO, this distinction no longer has class struggle as its
illuminating idea. Strategies for dealing with both minor transgressions
and crime have taken on a more institutionalised and punitive form.
Police responses to public order offences are determined by the extent
to which they are ‘confrontational’, even when the problem itself is
characterised as non-antagonistic.*” Even though the form of the hard

4 The CMPO was first set out in the CCPCC approving and issuing the Central Political-
Legal Committee, Summary of the Public Order Meeting of the Five Major Cities of Beijing, Tianjin,
Shanghai, Guangzhou and Wuhan, 14 June 1981 (‘Five Major Cities Meeting’); Wang, Zhongfan,
1992; Xu, 1996: 75.

4 CCPCC, Directive on Strengthening Political-Legal Work, 13 January 1982; Politics and Law
Teaching and Research office, 1983: 10; Central Political-legal Committee, Summary of the
National Political-Legal Work Conference, 12 August 1982.

46 Dutton, 2000: 75. 47 Xiao, 1996: 90.

48 Wang, Yuming, 1993: 347. 49 Ren, 2005: 259-63 (duikangxing FIHHE).
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strike retains similarities to the political-ideological campaign, it has
been stripped of its political-ideological significance.

4 SOCIAL ORDER AND THE CONSTRUCTION OF A
SOCIALIST SPIRITUAL CIVILISATION

The CMPO sets out strategies for establishing social order by both pre-
venting and punishing crime. At a broader level it seeks to establish a
moral basis for both government and order. Reform and political liberal-
isation are limited, Harry Harding argues, by Leninist and ‘deeply rooted
Chinese values that give the state the right — even the obligation —
to promote moral conduct by educating citizens in an official doctrine
believed to be morally valid’.’’ The moral basis for social order and
control reflected in the CMPO is ‘to promote construction of a socialist
spiritual civilisation’.”!

Mao Zedong argued that the combination of material wellbeing
(material civilisation) and spiritual civilisation, correct ideological
thought, were central to crime prevention.”” Construction of a ‘social-
ist spiritual civilisation’ (shehui zhuyi jingshen wenming #t2:-E SRHIc) >
is a core element of the Party’s current vision of modernisation: ‘mod-
ernisation with Chinese characteristics”* which places construction
of a socialist spiritual civilisation alongside the establishment of an
advanced material civilisation. The dual purposes of socialist moderni-
sation were formally adopted at the 12th National Congress of the
CCP held in September 1982, at which the Party resolved to ‘establish

50 Harding, 1987: 173. 51 Shu, 19964, from the Editor’s Introduction.

52 Wang, Yuming, 1993: 342-3.

5> Baum, 1994: 86-8. The first public call in the reform era to emphasise the creation of a high-
level socialist spiritual civilisation was made by Ye Jiangying in a speech to mark the thirtieth
anniversary of the establishment of the PRC on 1 October 1979. Ye said that modernisation was
not limited to reform and perfection of the socialist economic system, but that at the same time
empbhasis should be placed on creation and perfection of the socialist political system, socialist
democracy, the socialist legal system and creation of a high level of socialist spiritual civilisation.
Ye called for improvement of the educational, technological and cultural levels and standards
of health of the people, establishment of a lofty revolutionary idealist and revolutionary moral
practice and development of a rich and varied cultural life. This portion of the speech is
reproduced in Fan, 1995: 679, and discussed in Baum, 1994: 87-8. Anagnost, 1997b: 804,
discusses the various historical and foreign roots of the concept of spiritual civilisation. Harding,
1987: 17617, describes the term as socialist public morality.

(Zhongguoshi de xiandaihua '1THRMBALUL), distinguishing it from that of ‘western industrial
capitalism’: Wen, 2000: 8.
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socialism with Chinese characteristics’.”” This resolution placed mate-
rial civilisation, comprising economic and technological development,
at the core. Creation of a high-level socialist spiritual civilisation was the
guarantee, or even the precondition for achieving economic reform.®
Socialist spiritual civilisation involves creation of a moral or ethical
socialist society,”’ with Communist ideology as its core.’®

Chinese scholars assert that Party elites understood the collapse of
the Soviet Union and Eastern bloc as ‘largely due to a lack of a moral
and ideological education in these societies’.’” Party elites repeatedly
assert that creating a moral order is necessary to avoid the chaos that
may result from the process of economic modernisation.®’

The prevention and punishment strategies in the CMPO are based
on a view that disorder results from disintegration of the moral order and
dislocation in the social environment® and the established patterns of
social control.*” Active state intervention and strengthened social con-
trol mechanisms are required to restore normality.”’ As an indication

55 In his report to the 12th CCP National Congress, Hu Yaobang affirmed that building of the
socialist legal system was a way of codifying and institutionalising socialist democracy. Socialist
democracy in turn ‘provides the guarantee and support for the building of socialist material and
spiritual civilisation’. Two official histories of the CCP prepared for its eightieth anniversary
cite this resolution as linking socialist democracy and construction of the legal system with the
construction of material and spiritual civilisation: Gai, 2001: 261-2; Benshu Bianxie Zu, 2001:
165.

Hu Yaobang, in his Report to the 12th CCP National Congress, asserted that material civilisa-
tion was the foundation for socialist spiritual civilisation. Hu described spiritual civilisation as
being ‘manifested in a higher educational, scientific and cultural level and in higher ideological,
political and moral standards’. See also Bakken, 2000: 53—4. Baum, 1994: 1434, argues that
Deng reversed the original view of the temporal relationship between material and spiritual
civilisation by placing spiritual civilisation before the creation of material civilisation. For a
description of material civilisation in these terms see Li, Qiyan, 1993: 278.

5T Liu, 1994: 4.

58 Report of Hu Yaobang made at the 12th CCP National Congress, reproduced in BBC Summary
of World Broadcasts, FE/7125/C/1, accessed 19 February 2003.

Discussed by Hintzen, 1999: 181.

Wang, Yuming, 1993: 3434, citing speeches of Deng Xiaoping, Chen Yun and Peng Zhen.
Bakken, 2000: 58, discussing the fear that economic reform may lead to chaos.

One senior policeman has asserted that the social environment must be improved and the
conditions necessary for crime removed by improving the basic living standards and ethical
standards of the population. The latter, spiritual civilisation, includes improving the people’s
cultural level, knowledge of democracy and law and socialist morality: Yu, 1993: 29. The
social and political factors considered to influence crime include economic, political, cultural,
psychological and environmental factors, including unemployment, poverty, the rapid increase
in the population, as well as ideological factors: Yu, 1993: 12, 220-4, 189-205.

Bakken argues that traditional patterns of socialisation including the ‘cultural preference for
moderation, balance and harmony as a cult of self-restraint’ have helped to keep the crime rate
low in Chinese society and have led to a fear of ‘floating’ and chaos in both a physical and
ethical sense. He argues that changes in society since economic reform have unsettled these
established patterns of thought and social control: Bakken, 1993: 43.

& Yy, 1993: 10-11, 232-9.
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of the force of this thinking, problems of crime have been characterised
as abnormal periods or ‘high tides’ against which there must be con-
certed action if the situation is to be brought back to normal. The
police have identified five ‘high tides’ of crime since establishment of
the PRC: 1950, 1962,%° 1973,°° 1978°" and the fifth high tide which
commenced in 1986.%° Viewed as abnormal, it is thus warranted to deal

with serious crime by taking ‘stern legal steps against those who are

beyond education or who prove incorrigible’.%”

5 THE CMPO

The CMPO prescribes a combination of ‘moral, material and coercive’
measures’’ and the combination of formal and informal techniques
of social control.”! The policy seeks to strengthen strategies for crime
prevention, as well as mandating the serious punishment of crime. The
CMPO seeks to replicate historical preferences for identification and
control of social deviance at the local level, with formal intervention
occurring only when the matter becomes sufficiently serious.”

In a form reminiscent of the political-ideological campaigns of the
Maoist era, the CMPO calls for the mobilisation of all forces of society;
state, Party and the citizenry in a co-ordinated fashion under the lead-
ership of the Party.” The stated purpose of the CMPO is:

04 Yy, 1993: 10. This was a period of transition to communist rule where the targets were counter-
revolutionaries, ‘bandits’ left over from the old system and opponents of establishment of the
new order.

Yu, 1993: 11, 40-1, referring to the three ‘difficult’ years, after famine had displaced large
numbers of people and when 421,000 cases were put on file. Yu describes the crimes committed
during this period in class terms. He said ‘these were mainly problems amongst the people
caused as a result of natural disaster and mistakenly left policies, but because of the policy of
consolidation, many serious criminal activities were not correctly identified as antagonistic
contradictions’.

Yu, 1993: 11-12. This high tide arose as a result of the Cultural Revolution. At this time,
535,000 cases were put on file. Yu asserts that this figure dramatically understates the amount
of crime because of the widespread chaos.

Yu, 1993: 12. This period began in 1978, reaching its peak in 1981 and ending in 1984. At its
peak in 1981, 890,000 cases were put on file. At the end of the high tide in 1984, 510,000 cases
were put on file.

Yu, 1993: 12. This period began in 1986 with 540,000 cases put on file, continuing to increase
until 1991, when 2,360,000 cases were put on file. Yu, 1993: 45, points out that the crime rate
before 1978 was generally between 200,000 and 400,000 cases.

Deng Xiaoping, The Present Situation and the Tasks Before Us, January 1980: 238.

Wong, 1997:304. ! Situ and Liu, 1996: 101-2.

Turk, 1989. discusses these traditional preferences at 39-40.

Point seven in the Five Major Cities Meeting requires strengthening of the political-legal organs
and Party leadership. The police, procuratorate and courts form the core of state organs falling
within the category of ‘political-legal organs’. See also Dutton, 2000: 75.
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to use all types of measures; political, economic, administrative, edu-
cational, cultural and legal, to prevent and punish criminal activity,
educate and reform criminals, restrict the conditions which give rise to
crime, create stability and a good public order situation and protect the
successful implementation of the economic reform policies.’*

In 1986 the Central Political-Legal Committee meeting determined
that in essence the CMPO was a ‘systematic construction’ for ‘educa-
tion, rescue and reform’. The success of the policy, it resolved, depended
upon the concerted efforts of the whole Party and people over an
extended period and not merely upon the actions of several state agen-
cies.”

The CMPO determines to strengthen crime prevention work by a
combination of measures that form the first and second lines of defence
against crime. The first line of defence against crime’® includes strength-
ening basic-level local community organisations and local police work
such as maintaining the household register and registers of the focal
population’” and education, especially of juveniles.” The second line
of defence” includes the use of coercive administrative measures, par-
ticularly administrative detention, targeting for reform, investigation
and, where necessary, repatriation of juvenile delinquents, prostitutes,
transients suspected of committing crime, vagrants and beggars.*® The
CMPO calls for the severe punishment of crime by increasing co-
operation between the public security organs, the procuratorate and
the courts to strike hard against crime.®!

Harold Tanner argues that the CMPO is so broad as to be ‘a com-
pulsion to total control’ of the whole population.®” However, despite
its pretensions to the contrary, evidence of the comparative ineffec-
tiveness of local-level crime prevention strategies and of ‘Hard Strikes’
to prevent further increases in the crime rate suggest that the CMPO
was introduced as a policy precisely at the time the state’s capacity and
mechanisms for comprehensive surveillance had weakened;®’ and that

% Wang, Zhongfan, 1992: 4. 7 Wang, Yuming, 1993: 347.

76 Situ and Liu, 1996: 103, use the term ‘first line of defence’.

T Five Major Cities Meeting, point 5.

8 Involving a range of organisations including the family and community, schools and work units
in areas including political and legal education: Five Major Cities Meeting, points 2 and 6.

7 Xu and Fang, 1997: 97. In respect of RETL, Fu, 1993: 67.

80 Five Major Cities Meeting, points 4 and 5.

81 Five Major Cities Meeting, point 3. Michael Dutton argues that the hard strike should be viewed
as an adjunct to and not a component of the CMPO: Dutton, 2000: 63—4. Others include the
hard strike within the scope of CMPQO: Xu, 1996: 75-88.

82 Tanner, 1995: 298. 83 Dutton, 1995h: 314.
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far from being comprehensive in the way it claims, policing policy is
reactive rather than proactive,’® with many of its strategies a rework-
ing of earlier social order strategies in an attempt to deal with new
problems.® Evidence suggests that after the mid-1980s efforts at mass
mobilisation both for the purposes of prevention and the punishment
of crime have been less than successful.

6 STRENGTHENING LEADERSHIP OVER THE CMPO

From the 1980s, there have been a number of problems with imple-
mentation of the CMPO. These include uneven enforcement and the
continuing deterioration of public order in some areas.®

In an effort to strengthen leadership and co-ordination of all pro-
grammes and policies of the CMPO, on 19 February 1991 the CCPCC
and the State Council jointly issued the Decision on Strengthening the
Comprehensive Management of Public Order. This Decision established
the CMPO Committee under the joint leadership of the State Coun-
cil and the CCPCC®" and called for the strengthening of the role of
the political-legal organs of state, in particular that of the police in the
implementation of the CMPO.*

The newly established Committee was given legal status and powers
by the NPCSC, Decision on Strengthening the Comprehensive Management
of Public Order. In the area of social order management and crime con-
trol, these decisions reflect continuing direct involvement of the Party
in policy formation and implementation. The Party, and the Political-
Legal Committee in particular, retain control over formulation and
implementation of the CMPO. However, in practice, this structure has
not resulted in strengthening of the leadership and work of CMPO at
the local level.*” As I discuss in more detail below, problems of uneven
enforcement and poor public order remain.

7 POLICE SOCIAL ORDER POWERS

7.1 The first line of defence: regulation and education

The first line of defence encompasses a range of strategies encompassing
community policing, education and registration of groups of people
considered by the police to be at risk of committing offences.

84 Wong, 2002: 309.
85 Dutton, 1992¢: 1-6; Dutton, 1995a: 427-8. 86 Chen, 1992: 24.
87 Chen, 1992:25. 88 Point 6 in Chen, 1992:31. %% Yin, 1996: 2.
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(i)  The mass-line of policing and community organisations

At the local level, the police were responsible not only for the man-
agement of a static population through the system of household regis-
tration, but also, in the pre-reform era, for mobilisation of the masses
for purposes of waging political campaigns.”” The ideological basis of
local policing in particular,” as with all police work, is the mass-line.”
The mass-line of policing requires the police to rely on the masses, and
to wholeheartedly serve and work in close liaison with them.” It is a
means by which the Party mobilises the people to participate in and
support its programmes.”’*

An important part of local policing in urban areas involves police
liaison and co-operation with the residents’ committees, their people’s
mediation committees and public order defence committees which are
also set up in work units and judicial assistants, whose responsibilities
extend to dispute resolution and the maintenance of social order in the
locality.

The operation of resident committees, household registration and
police liaison with local organisations was disrupted during the Cul-
tural Revolution. Since the late 1970s, a range of strategies have been
implemented to revitalise this interlocking web of local institutions of
social control. For a range of reasons, including the combined effects of
the Cultural Revolution; decreasing reliance on state welfare;” increas-
ing population mobility;”® increasing economic hardship in some rural

90 Zhengci Falu Jiaoyanshi, 1983: 13. The use of such a range of measures is not unique to China,
see Etzioni, 2000, discussing internalisation of social norms as a basis for social order.

Wang, Mingxin, 1993: 250-1; Kang, 1993: 86, describes co-ordination between local police
and local community organisations in respect of public order, local security and community
affairs as the backbone of mass-line work and the main connection between the masses and
public security organs.

Mao Zedong’s formulation of the mass-line ‘from the masses, to the masses’ is set out in the 1943
essay, Some Questions Concerning Methods of Leadership, at 119, where he argues that practical
work of the Party should involve an ongoing process of gathering scattered and unsystematic
ideas from the masses, turning them into concentrated and systematic ideas and propagating
them to the masses.

Song et al., 2000b: 24-30. %% Lubman, 1999:42. % Dutton, 1992c: 333.

Estimates of the transient population differ. Li, Cheng, 1998: 38; Wang, Gongfan, 1997: 276;
Xie, 2000: 89, estimate the floating population in 1994 to be in excess of 80 million people.
Wang and Lu, 1994: 135, estimate the floating population for 1994 was 60 million. Xie, 2000:
89, citing projections at a national conference on the floating population held in August 2000
estimated that the floating population will reach 130 million by 2005 and 160 million by 2010.
Mallee, 1998: 126, defines the ‘floating (or transient) population’ as those who have moved
without changing their household registration, in contrast with ‘migration’, which involves
changing household registration.
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areas; | and weakening of communities,”® this objective has been diffi-
cult to achieve.”

Street and resident committees and village committees

Work on reinvigorating street committees and the resident committees
under them began in the late 1970s. The 1982 Constitution affirmed
the position of urban resident committees and rural village commit-
tees as ‘mass organs of self management at the grassroots level’.'®
An important part of the work of residents’ committees and village
committees is to undertake responsibility for the maintenance of social
order. In 1987, the State Council approved the main areas of respon-
sibility of resident committees to be: strengthening the construction
of socialist spiritual civilization; actively participating in the compre-
hensive management of public order; initiating service enterprises for
the benefit of people’s lives and livelihoods; and educating residents
to perform their legal duties in collaboration with the local people’s
government.'’! The village compact is a mechanism through which
rural village committees have committed to achieving these social order
objectives.'*’

The status and financial independence of urban street and resident
committees was strengthened with passage on 26 December 1989 of
the NPCSC Law on Organisation of Urban Resident Committees of the
PRC.'" The status and financial position of the committees established
under the resident committee, such as the mediation committee and
the public order defence committees, have also been regularised and
strengthened.'*

97 Hao, 1991: 82-3, points to a range of destabilising changes in rural areas including the gap
between actual levels of consumption and new desires and expectations, deterioration of public
order committees to the point where they exist only in name in some regions and the increasing
disparity between the wealthy and the poor.

%8 Yu, 1993:233-40,342. % Fu, 1993: 118; Bakken, 1993: 31.

100 Article 111. 101 pan, 2004: 40.

102 Anagnost, 1997a: 349-52, discussing efforts of the state to co-opt villagers voluntarily to
undertake responsibility for socialist spiritual civilisation and maintenance of social order
through the use of village compacts.

103 This law applies to resident committees of villages, nationality villages and towns at art. 21.
The local government is responsible for supervision of the work of the resident committee and
for its budget appropriations: Law on Organisation of Urban Resident Committees of the PRC,
arts. 17 and 18.

104 State Council, Organisational Regulations of People’s Mediation Committees, 17 June 1989; Kang,
1993: 86.
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As economic reform progresses, pervasive changes in China’s demo-
graphic, economic and employment arrangements have fundamen-
tally challenged the efficacy of resident committees. For example,
accelerating rates of urbanisation have seen more than 100 million
rural residents become city and town residents in the ten-year period to
the end of 2001. In 1996 there were on average 115 temporary residents
under the jurisdiction of residents’ committees throughout the country,
with over 1,000 in some.'?

In 1986 the Ministry of Civil Affairs introduced the term ‘community’
(shequ #X) into its conception of urban management.'"® This concept
was later taken up under the rubric of ‘community construction’ (shequ
jianshe #X##t) as municipal governments and, from 1996, the central
authorities, stressed the need to improve the work of resident commit-
tees.'Y7 A survey conducted in Beijing in 2001 indicates that there is
work remaining to be done. Only 7.7 per cent of respondents had a clear
idea of the work of the resident committee, 72.7 per cent knew a little
and 19.6 per cent knew nothing at all about them; 2.7 per cent indicated
that they had often been consulted by the resident committee about its
work, 19.6 per cent had been consulted and 77.7 per cent had never
been consulted; 91.5 per cent had never been a representative on the
resident committee.'” These results indicate that there is a low level of
engagement between the resident committee and its residents, despite
engagement being necessary if the resident committee is to function as
a community organisation.

Judicial assistants and local mediation

In the Maoist era from 1949 to 1967, local mediation was used as a
means of education, ideological indoctrination and strengthening Party
control.'”” Mediation today is called in aid of grassroots strategies to
promote social stability. Successful mediation of disputes is seen as a
way of preventing an escalation of violence that might result from a
minor dispute remaining unresolved. The mediation and legal advice
work of judicial assistants and legal service offices established under
the Ministry of Justice comprises an important component of these
strategies.

105 Pan, 2004: 47-8. 1% Pan, 2004: 3.

107 Pan, 2004: 52-3, citing a national meeting in 1992, but attributing the real impetus to rebuild
resident committees to a call made by Jiang Zemin at the 4th meeting of the 8th NPC in
March 1996.

108 Wei, 2003: 159-62. ' Lubman, 1967: 1339-49; Lubman, 1999: 434, 59-63.
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In rural areas, the CCPCC approved establishment of the system
of judicial assistants and judicial offices under the county-level justice
department at village and township level from 1978.'1° In 1982 urban
street committees were also directed to create the post of judicial assis-
tant.''" By 1996 there were 16,000 such offices established.!'” Their
functions are to assist the local-level government in lawful administra-
tion, to manage people’s mediation work, to manage local-level legal
assistance work, to represent the local people’s government or street
committee in handling mediation work, to organise legal education pro-
grammes, and settlement programmes and ‘help and education’ (bangjiao
##) for people released from prison or RETL and to participate in the
work of comprehensive management of public order.'"’

The establishment of local legal service offices began at the end of
1980 in some areas such as Guangdong, Fujian and Liaoning. The Min-
istry of Justice encouraged their establishment nationwide after 1984.
They were intended to provide free basic-level legal advice and to inves-
tigate and help resolve simple civil and economic disputes. By 2000
there were 35,000 nationwide. However, at the end of the 1990s it
became clear that there were a number of serious problems with the
ways in which these offices operated, including operating jointly with
the local justice organ, providing poor service and advice and having
unauthorised people operating legal service offices and charging fees for
service.'*

Fu Hualing’s research on dispute resolution in Anxiang County,
Hunan Province, concludes that it is difficult for rural people to obtain
resolution of a dispute, often with the local government over the col-
lection of taxes and fees, that is satisfactory to them. He points out
that local mediation is aimed to achieve the government’s objective
of stability and ensuring the dispute is ‘quarantined’ at the local level
and is not allowed to escalate to a higher level of government.'"” The
police in rural areas are not necessarily interested in becoming involved
in mediating disputes because such disputes are not a source of rev-
enue for them.!'® As local police work becomes increasingly focussed
on technical and professional aspects of policing, some view traditional

110 1n 1978 the CCPCC issued and approved the Summary of Minutes of the Eighth National
People’s Judicial Work Meeting in 1978, in Cheng, 2004: 150.

11 CCPCC, Directive on Strengthening Political-legal Work, January 1980.

12 Cheng, 2004: 151-2.

113 Ministry of Justice, Opinion on Strengthening the Construction of Judicial Offices, June 1996, in
Cheng, 2004: 152-2.

114 Cheng, 2004: 157-63. ' Fu, 2003:122. 16 Fy, 2003: 120-1.
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mass-line community work, including mediation of minor civil disputes,
as increasingly irrelevant.!'” At the same time, the police complain that
local mediation has been ineffective in resolving disputes and prevent-
ing their escalation, thus failing to prevent a substantial amount of
violent crime.!'®

The mass-line of policing

Measures have been adopted to revitalise and strengthen police lead-
ership over community organisations''” and to strengthen the mass-
line of policing,'’" particularly since 1984.!”! These measures include
increasing the number of local police and rural police stations'*? and
introducing new forms of registration based on the individual rather
than the household.'”> The police have introduced more technical
and professional crime prevention measures, including establishing a
system of urban patrol police;'”* establishing a 110 emergency tele-
phone number;'”> commercialising local security work with the intro-
duction of a system of security contracts; *° focussing on installation
of security devices and surveillance equipment onto premises;'*’ and
improving police training and equipment.'’® In addition to public

17 Yin and Li, 1997: 16; but see Xiao, 2000: 3501, criticising this attitude.

118 The police assert that in some areas 80 per cent of intentional homicide results from failure
to resolve these types of disputes: Yu, 1993: 439; Wang, Zhongfan, 1992: 325.

19 Dytton, 1992b; Dutton, 1992¢; Dutton and Lee, 1993; Dutton, 1995a: 327-30; Ma, 1997:
132-3; Situ and Liu, 1996: 102-3.

120 Xiao, 2000: 118-19.

121 This timing has been associated with the beginning of the second campaign (January 1984)

in the ‘1983 Hard Strike’ discussed below, when the MPS directed lower-level police to make

special efforts to strengthen local-level crime prevention work: Xi and Yu, 1996: 384.

Dutton, 2000: 75; Chao and Dong, 1997: 51, asserting that in Dalian in the ten years to 1997,

police numbers in police stations increased from 1,134 to 3,758.

NPCSC, PRC Resident Identity Card Regulations, 6 September 1985, introduced a nationwide

resident identity card system for all citizens over sixteen years old, which were superseded on

1 January 2004 by the PRC Resident Identity Card Law. The MPS, Temporary Regulations on the

Management of Temporary Residents in Cities and Towns, 13 July 1985, provided for temporary

registration measures.

Wang and Li, 1996: 59-61. Initially, different models of patrol police were tried in Tianjin and

Shanghai. In June 1993, the MPS adopted the Tianjin model to standardise and introduce a

nationwide patrol system with a dedicated patrol police force. See also Fu, 1990; Ma, 1997:

132.

125 Wang and Li, 1996: 62-3.

126 Wang, Zhongfan, 1992: 399-400; Dutton, 2000: 76-7; Xiao, 2000: 79. An increasing number
of security companies are being established under the MPS: Gong’an Bu, 1995, indicates that
in 1995 there were 1,400 security companies nationwide, with 240,000 employees: at 12-13.

127 140, Juegiang, 1997: 75-6, in Shen Zhen; Chao and Dong, 1997: 51, in Shanghai.

128 MPS, Ministry of Personnel, Notice issuing the ‘“Temporary Measures on Testing the Basic Quality
of the Public Security Organ Police’, 8 May 1997, requires all police officers of specified rank and
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forms of policing, public order work also includes the use of police
informants, ‘public order ears and eyes’ (zhi'an ermu #%HH). Local
police are instructed to maintain a stable of informants, preferably prior
offenders who might be expected to have contacts with those currently
engaged in unlawful conduct and who are willing to co-operate with the
police.'”’

The police have claimed some successes, though there is much evi-
dence that the community-based aspects of policing work continues
to be both under-resourced"’® and neglected at the expense of ‘Hard
Strikes’ against crime."’! Police complain that despite reforms, street
and residents’ committees remain weak, are focussed on revenue-raising
work, and that they no longer focus on, nor do they assist police in,
their crime control work."’? Fu concludes that the increased financial
independence of street and residents’ committees has led them to oper-
ate more in competition with the police than under their direction.'”
Public order defence teams established in work units have lost status
and effectiveness as, since the introduction of economic reform poli-
cies, work units have increasingly assigned old, weak or ill-disciplined
workers to work in them.'**

These reforms illustrate that despite the stated aim of CMPO to
mobilise the forces of society, the integrated localised mechanisms in
place for monitoring and control of the local population have decayed
and the efforts for sustained popular mobilisation on ideological grounds
have lost efficacy.!”” Local committees are now legally defined and

below to undertake training and pass a test before being permitted to carry out public security
work.
129 7hi’an Guanli Bianxie Zu, 1992: 387-93.
130 yy, 1993: 239, discussing the continuing, unresolved problem of serious understaffing at the
local level of the police station, where the work load is greatest; Luo, Juegiang, 1997: 75-6, in
relation to improving funding of this work.
Yu, 1993: 239; Wu, 1994: 543; Su, 1994: 23; Luo, Jueqiang, 1997: 73—4, asserting the need for
the hard strike (yanda /*T) against crime to be matched by an equivalent emphasis on crime
prevention (yanfang ). Xiao, 2000: 348-9, asserting that many citizens now believe that
the ‘Hard Strike’ is the primary method of crime control and that local-level prevention work
is no longer required.
132 \Wang, Gongfan, 1997: 277-9; Lu, 1998: 186-8, in a 1997 survey of local residents in Shanghai:
23.1 per cent saw themselves as activists, and only 41 per cent were willing to participate in
local crime prevention programmes. At 189, finding that people living in apartment blocks
were less willing to participate in crime prevention programmes than those living in low-rise
areas.
Fu, 1993: 139-40.  1** Xiao, 2000: 350.
Dutton, 2000: 61; Xiao, 2000: 350—1, citing lack of interest in participating in local crime
prevention work. Xinhua News Agency, 8 November 1998, reporting Cao Zhi, Vice Chairman
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financially rewarded. For example, the powers and status of mediation
committees are now defined by law and have as a stated objective the
protection of citizens’ rights.'*® Instead of ideological motivation, finan-
cial reward is an important factor in gaining support for local social
control and crime prevention strategies.'”’

(i)  Registration of designated groups and locations
As discussed in chapter 3, since the founding of the PRC, the police
have had systems for the identification, registration and targeting of
certain groups considered politically suspect or likely to harm social
order. Since the introduction of the economic reform policies, reliance
on targeting certain industries, locations and groups of individuals for
attention has increased.”® Monitoring this focal population has been
identified as one of the important functions of the local police and
a key element in the comprehensive management of public order, an
adjunct to periodic hard strikes against serious crime and other crime
prevention and punishment strategies.'’” Dutton and Lee have argued
with good cause that the increasing emphasis on the targeting of spe-
cially designated groups, rather than being indicative of a strengthening
of effective monitoring of the general population, instead reflects the
growing inability of the police and local organisations to carry out more
comprehensive policing.'*°

The MPS re-issued provisional regulations defining the ‘focal pop-
ulation’ (zhongdian renkou A1) at the end of 1980.'*! In 1985 the
MPS issued regulations codifying this long-standing practice of keep-
ing special files on certain categories of people.'*” These regulations
provided that designated categories of people be subject to extensive
surveillance, both overt and covert, to investigation, or to social help
and education.'*’ The police are required to update the material held in

of the NPCSC, reporting that after a national inspection into law enforcement and public
order carried out in July 1998 by the NPCSC, there is continuing weakness or non-existence
of neighbourhood committees in some areas.

136 See discussion in Liu and Li, 1999: 257-9, 287.

137 Dutton, 2000: 64, 80-7; Fu, Hualing, 2002: 187, on local mediation.

138 Dutton and Lee, 1993: 326-30; Yu, 1992: 257-60; Mou, 1992: 86-7.

139 Tian, 1999: 27; Wang, Mingxin, 1993: 251; Zhi’an Guanli Bianxie Zu, 1992: 56-7; also
discussed in Dutton, 1995a: 435; Dutton and Xu, 1998: 306.

140 Dytton and Lee, 1993. 141 Wang, 2005: 105.

142 Regulations on Management Work of the Focal Population, March 1985, in Zhi’an Guanli Bianxie
Zu, 1992: 56-7 and Dutton, 1995a: 435; including released prisoners, people released from
RETL and people released from detention: Dutton and Xu, 1998: 306.

143 7h{’an Guanli Bianxie Zu, 1992: 58-9.
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respect of such people each month.'* These regulations were amended
and reissued in 1991 and again in 1998."*> Whilst there is some infor-
mation available on the existence and functioning of these registers,
that information is restricted because the regulations themselves pro-
vide that the registration system is internal to the police and so not to
be made public.'4°

The targeted groups are very broadly defined and include those
suspected of activities harming state security and common crimi-
nal activities; those released from correctional institutions, including
prisons and RETL camps; those whose activities may endanger public
order, including gambling and causing a disturbance, people engaged
in civil disputes that may escalate and transients without work or a
fixed home.'*" Other groups who are specially identified by the police
for monitoring include habitual drug users'*® and prostitutes.'* Wang
sets out a list which divides these people into five groups, with the
degree to which they are monitored and controlled set out in descending
order: those who threaten national security; those suspected of criminal
offences including manufacture, transportation and sale of narcotics,
pimps and those organising prostitution; those inclined to violent con-
duct or making trouble; criminals convicted of intentional crimes who
have been released for less than five years; and drug users."”® To be
included on the register requires examination and approval by the chief
of the local police, with the file then to be sent for report up to the
county-level public security bureau.'”!

A number of police internal investigations have revealed serious
shortcomings in the maintenance and efficacy of the register. These
include: problems with higher-level police departments having set a
quota requiring a certain proportion of the local population be included
on the register and local police responding by placing people on the
register and leaving them there when they should be removed; plac-
ing people on the register without the requisite approvals; not entering
people on the register because of poor co-ordination between the police

144 Tian, 1999: 27. % Wang, 2005: 105-6.

146 7hi'an Guanli Bianxie Zu, 1992: 60. 147 7hi’an Guanli Bianxie Zu, 1992: 56-7.

148 CCPCC, State Council, Urgent Directive on the Problems of Complete Prohibition of Opium, 16
July 1982, required registration of drug users with the local government. Liu and Yuan, 1997:

149 MPS, Notice on Resolutely Prohibiting Prostitution Activities, 10 June 1981, art. 1, requiring the
focal population registers and registers on the control of targeted areas be used to identify
prostitutes.

150 \Wang, 2005: 108. 131 Tian, 1999: 27.
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stations maintaining the register and the departments investigating and
prosecuting crime, courts and penal institutions; failing to manage and
control people on the register and lack of co-operation with police in
other areas when inquiries about certain people are made. According
to one account, of the 596,000 drug addicts registered with the police
in 1998, police estimate there were between seven and eight times that
number of drug users who remained unregistered.*?

Problems arising from an increasingly mobile population and a weak-
ening of the relationship between police and their local communities
and community organisations have also been identified as prejudicial
to the completeness and usefulness of the register as a social order and
crime-fighting tool."”?

(i)  Education, rescue and reform

Another strategy employed for crime prevention and preservation
of social order focusses on political, moral and legal education of
citizens; ** co-opting compliance with positive norms; and improving
civility (wenming 30#).">° These strategies include campaigns to emulate
and reward exemplary models of civility in areas such as family, school
and work."?

The CCPCC reaffirmed continuing reliance on education and emu-
lation as measures to create a socialist spiritual civilisation"’’ after the
resolution adopted at the 6th Plenum of the 14th CCPCC in October
1996."°% This document officially recognised that social order policies
to date had been unable to achieve the objectives of an orderly, civilised

152 Xjao, 2000: 174.

153 Luo and Gao, 1997, discussing Shiyan City, Hubei Province; Tian, 1999, discussing Shunyi
County, Beijing.

154 Wang, Zhongfan, 1992: 363—4; Five Major Cities Meeting, points 2 and 6; Kang, 1993: 86,

reporting that the five-year legal popularisation campaign conducted between 1986 and 1990

reached over 650 million people.

Anagnost examines the state’s creation of a model of civility (wenming) whose aim is the

production of a disciplined labour force suitable to the needs of foreign capital and economic

reform: Anagnost, 1997b: 77-80.

156 Bakken, 2000: 175-9; Ma, 1990: 229-31, adding contractors to the list of agencies carrying

out bangjiao.

Lynch, 1999: 198-9, including the identification, reward and emulation of model citizens,

families and townships and encouraging ‘spiritually uplifting cultural events’.

CCPCC, Decision on Important Questions on Promoting Socialist Ethical and Cultural Progress

(in English), reported by the Xinhua news agency on 10 October 1996 and reproduced in

BBC Summary of World Broadcasts, FE/D2740/G. Reproduced in Law Yearbook Editorial

Committee, 1997: 1-9, where the title is rendered in English as Resolution of the CPC Central

Committee on Important Issues Relating to Strengthening Construction of Socialist Culture and Ethics.

See also Peerenboom, 2002a: 171; Li, 2001: 42-3.
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society and documented failure to effect significant improvements in
problems of public order, crime, vice and official corruption.””

The emphasis upon education reflects a belief that juveniles can be
educated to change antisocial attitudes.'®® Early prevention is viewed
as the way in which bad influences can be prevented from ‘leading
to the path of crime’.!°! Bakken describes as ‘chain narratives’ the
perception that the first act that deviates from acceptable attitudes
and conduct, such as small infractions of discipline or a failure to
learn self-control,'® if uncorrected, will lead to more seriously deviant
acts.'® Problems of juvenile crime have been attributed to inadequate
or improper socialisation, be it in families, schools, peer groups or the
community.164

This thinking underpins the mechanism of social help and education
which is carried out by the family, school, work unit or street commit-
tee.'®® Social help and education is primarily a strategy for rehabilitation
of juvenile offenders, reforming criminals and for preventing recidi-
vism.'°® Police commentators assert that its purpose is also preventa-
tive, to identify and change unacceptable behaviour and attitudes and to
prevent their deterioration into criminal behaviours.'®” It appears that
the primary use of bangjiao is rehabilitation rather than prevention, as
its targets are identified as people who have already been sanctioned,
including people currently in or recently released from prison, RETL,
work-study schools for juveniles'®® or coercive drug rehabilitation.'®”

159 Decision on Important Questions on Promoting Socialist Ethical and Cultural Progress recites the

continuing seriousness of these problems.

Liu, Zhaoqi, 1991: 103, describing persuasion, coercion, encouragement and setting examples

as the methods to deal with and rehabilitate juvenile offenders.

Yu, 1993: 438.

Bakken, 2000: 320-3, giving examples of bad habits such as laziness and selfish behaviour,

liking to eat too much, hating work, running away, staying out late, failing to sit in the

appropriate way in class, fidgeting and being rude.

Bakken, 2000: 317-25.

Curran and Cook, 1993: 303-9; Bakken, 1993: 47-8. Other explanations of juvenile crime

are economic modernisation and the resultant worshipping of money, consumerism, decadent

culture from abroad (i.e. spiritual pollution), the ‘conflict in the young man’s physiology and

psychology’ and the mistakes in school education which have allowed many students to drop

out: Zhao, 1991: 72. Similar explanations are given by Liu, Zhaoqi, 1991: 102-3. A major

cause of juvenile crime is attributed to the poor treatment of students who did not do well in

school and large numbers of students who dropped out of school in the 1980s: Zhang, 1991:

95; Bakken, 1993: 44-5.

165 1, 1998: 149-57, discussing its operation in a Shanghainese community.

166 \Wang, Zhongfan, 1992: 247-87, 308-22; Dutton, 1992c: 249-330; Tanner, Harold, 1999:
141-8 and at 148-53, discussing resistance to such reform.

167 vy, 1993: 438; Bakken, 2000: 318-25.

168 14, 1998: 150. 199 Jiang, 2002: 31-2.
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Although the programmes of prevention and education appear to
be comprehensive, minor offenders, prostitutes and drug addicts are
no longer being identified and dealt with at the local level in a way
they previously may have been.!”” Police commentators suggest in some
areas social help and rescue ‘exists in name only and is becoming a mere
formality’.! !

Where prevention strategies, including education and emulation,
fail, as Lynch suggests is happening,'’* social control is exercised
through the use of more coercive powers.'”” Youths who ‘go about in
gangs, who beat and abuse people, whose families are scattered or do
not have the capacity to educate or control them, who frequent public
entertainment places’, are seen as a ‘reserve force for crime’.!”* Forms
of group social protest, including people who repeatedly petition and
protest against local government actions, engage in sit-ins or demon-
strate and clash with the police, are seen as seriously harming social
order. Against these groups, especially those who have been ‘educated
repeatedly and won'’t reform’, the view is that more severe measures are
appropriate.' &

7.2 Police administrative powers: the second line of defence

With the weakening of prevention strategies encompassed by the first
line of defence, the police are resorting to more formal administrative
measures to prevent bad conduct further deteriorating into crime.'’®
These measures are the ‘second line of defence’ in the strategy of crime
prevention.!”” Police administrative powers that constitute the sec-
ond line of defence against crime are, in theory, measures for resolv-
ing non-antagonistic contradictions amongst the people, emphasising
‘education, rescue and reform’.!'”® They are distinguished conceptu-
ally from the criminal law, which has been characterised as the puni-
tive power of the state used to handle antagonistic contradictions.'”’
In practice, administrative detention has been used extensively dur-
ing ‘Hard Strikes’ against crime. As a consequence, these measures

170 Liu et al., 1997: 33, in respect of prostitution; Zhang, Shencai, 2002: 26, complaining that
local government treats detention of drug offenders as more important than bangjiao.

171 Mou, 1996: 129; Xiao, 2000: 351, citing the weakness of this work; Li and Cui, 1990: 437.

172 Tynch, 1999: 201. 17 Bakken, 2000: 53-9. 1™ Yu, 1993: 438.

15 7hu, 1991: 3. 170 Yy, 1993:438. 177 Xu and Fang, 1997: 97; Fu, 1993: 67.

178 Jiang and Yuan, 1990: 46; Yu, 1993: 439; Zhu, 1991: 2—4.

1 Deng, 1984h: 238.
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have become more closely associated with the punitive power of the
180
state.

(i)  Strengthening of measures against socially dangerous conduct

Minor offences committed by juvenile delinquents, prostitutes, drug
addicts, transients, vagrants and beggars are not seen as criminal, though
their behaviour is considered morally and socially dangerous as it under-
mines social order and prejudices the creation of a Socialist Spiritual
Civilisation. !

In his Report to the 12th National Congress of the NPC in 1982, Hu
Yaobang called for ‘resolutely eliminating all the vile social evils which
had been stamped out long ago by new China but have now cropped
up again’.'%” The extent to which they are viewed as socially dangerous
has resulted in their inclusion in the list of problems that constituted
the fourth high tide of crime.'®® This problem:

is the re-emergence of the social evils that were eradicated in the early
years of the establishment of the PRC, the manufacture, sale and use of
drugs, kidnapping and selling people, prostitution etc. these evil social
phenomena, not only have they rekindled but have already developed to
a particularly serious stage. These evil phenomena are a hotbed to prop-
agate crime and induce a large volume of crime like a bacteria that will
infect society, poison the people and if they are not eliminated early
will necessarily become a great disaster.'®*

(ii)  Police powers in the second line of defence

There are several administrative powers exercised by the police as part of
the second line of defence. The main powers include sanctions imposed
under the Security Administrative Punishments Law (‘SAPL’); detention
for education of prostitutes; coercive drug rehabilitation; detention for
training of juvenile delinquents in work study schools; and RETL. Prior
to abolition of detention for investigation in 1996 and detention for
repatriation in 2003, these powers were used against vagrants and the
floating population.

180 Dutton and Lee, 1993:324. 181 Yy, 1993: 438.

182 Report of Hu Yaobang made at the 12th CCP National Congress, reproduced in BBC Summary
of World Broadcasts, FE/7125/C/1, accessed 19 February 2003.

183 Discussed at note 67 above. 184 vy, 1993: 9.
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The primary power to punish minor social order infringements is
exercised under the 2006 SAPL.'®> The law provides for administra-
tive punishments for people who disturb public order, infringe upon
the personal rights of citizens or damage public or private property, but
whose offences are not sufficiently serious to warrant criminal prosecu-
tion.'% Punishments which may be given for breach of the SAPL are:
warnings; fines; administrative detention; and revocation of a permit
issued by the public security organs.'®” The SAPL provides for more
serious punishment of those involved in prostitution and prostitution-
related activities which, at the most severe, involve giving a mixture of
fines and detention.'®

RETL also falls into this intermediate category of administrative sanc-
tions. RETL has been characterised as a sanction to be used when
imposition of an ordinary administrative sanction under the SAPL
is ‘too lenient’ and when imposition of a criminal sanction is ‘too
harsh’.!%

Lying between punishment under the SAPL and RETL in degree
of severity are a group of powers including detention for education of
prostitutes, coercive rehabilitation of drug addicts and detention for
education of juveniles.'”” These powers are discussed in more detail in
the following chapters.

The legal border between unlawful conduct that is to be dealt with
administratively and a criminal offence is whether the socially harm-
ful act is ‘sufficiently serious’ to constitute a crime.'”! The borderline
between criminal and non-criminal breaches is regulated to a great
extent through specification of standards for putting a criminal case on
file (li'an biaozhun xrZE#4E). For example, a dividing line was drawn in

185  egislation was first passed in 1957, replaced by a new SAPR on 5 September 1986, which was
amended on 12 May 1994. That amendment increased the scope of the legislation but not the
severity of the punishments. These regulations were replaced by the SAPL on 1 March 2006.

186 SAPL, art. 2. Generally, He, 1991: 87-96. 187 SAPL, art. 10.

188 SAPL, art. 66 enables police to impose between ten and fifteen days’ detention and impose a
fine of less than RMB 5,000 on prostitutes and clients of prostitutes. Where the situation is
minor the police may impose less than five days’ detention and a fine of up to RMB 500. People
who seek to solicit clients in public places may be subject to less than five days’ administrative
detention and a fine of up to RMB 500. Periods of administrative detention may be imposed on
people who work as prostitutes, run brothels, introduce prostitutes or act as pimps: art. 67-9.

189 Xy and Fang, 1997: 96.

190 The time limit for detention under these powers is less than RETL and greater than under the

SAPL.

The amended Criminal Law, art. 13 provides that acts, whilst otherwise subject to criminal

punishment according to the law, will not be deemed a crime ‘if they are clearly minor and

the harm is not great’. (English version from www.qis.net.) This provision is replicated in the

Temporary Measures, art. 10 and the SAPL, art. 2.

191
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1992 by the MPS between acts of theft that constitute a criminal offence
and those which warrant RETL in the Notice on Rewision of the Statistical
Methods for Filing a Case Relating to Theft.'””> RETL is imposed where
a person does not commit a criminal offence, but constantly commits
misdemeanours.'”’

8 PUNISHMENT OF CRIME: THE HARD STRIKE

Administrative detention has become an important and flexible adjunct
to the enforcement of the criminal law, both to increase the capac-
ity of state agencies to detain those targeted during times of con-
certed action and to deal with those whose conduct falls within
the expansive scope of targets, though which is not itself criminal
behaviour.

The concerted and severe punishment of crime has dominated the
social order strategy in the reform era. From the early 1980s senior politi-
cal leaders including Deng Xiaoping and Peng Zhen drew on pre-reform
models of political campaigns in devising strategies for punishment of
crime.'” They identified law as a weapon that enabled severe punish-
ment and linked the use of law with the exercise of dictatorship over the
new class of enemy, conflating law and policy. In his speech, The Present
Situation and the Tasks Before Us, on 16 January 1980, Deng Xiaoping
asserted that:

[we] must continue to strike resolutely at various kinds of criminals, so
as to ensure and consolidate a sound, secure public order. We must learn
to wield the weapon of law effectively. Being soft on criminals only
endangers the interests of the vast majority of the people and the overall
interests of our modernisation drive.!”

However, since the first campaign of the ‘1983 Hard Strike’, a distinc-
tion between law and policy has emerged and doubts are being expressed
about the continuing reliance on the ‘Hard Strike’. The ‘Hard Strike’
is being remade.

192 Passed on 17 March 2000. 193 Xu and Fang, 1997: 95, in respect of RETL.

194 Xjao, 1996: 177, distinguishes the ‘Hard Strike’ from political campaigns by pointing to a
significant difference in the terminology used to describe the campaign ‘yundong’ which was
not used in respect of the ‘Hard Strike’ in the reform era, which uses an abbreviation of the
title given to the 1983 first ‘Hard Strike’ and refers to the mode of enforcement: ‘yanda’.

195 Deng, ‘The Present Situation and the Tasks Before Us’, at 238.
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8.1 The Hard Strike as a method for dealing with antagonistic
contradictions
In February 1980 Peng Zhen instructed police, procuratorate and court
officials to ‘strike fiercely’ against serious crime; to punish severely,
rather than lightly within the scope of the law; and to punish
swiftly rather than slowly. He said: ‘Of course, severely and quickly
must be accurate and must be according to the law.”!”® Peng elaborated
that punishing severely in accordance with the law required a consi-
deration of both the circumstances of the offence and the current social
environment. Where the social order environment was bad, severe pun-
ishment should be given.'”” He continued: ‘The police, procuratorate
and courts are dictatorship organs and must make the people happy and
evil people afraid.”'”®

The formula to punish severely and swiftly in accordance with the
law (yifa congzhong congkuai #iEMEMBE) was adopted and reiterated in
the Summary of the Public Order Meeting of the Five Major Cities of Beijing,
Tianjin, Shanghai, Guangzhou and Wuhan (‘Five Major Cities Meeting’)
and provided that several strikes against serious crime would be carried
out in a planned and ordered fashion. It required the public security
organs to improve the number of successful investigations (po’an li
WZE¥F). [t also provided that ‘the procuratorate must actively commence
prosecutions according to the law and the courts must punish active
criminal elements severely and quickly according to the law’.'””

The description of the police, procuratorate and courts as ‘dictator-
ship organs’ harks back to the pre-reform period when their task was vio-
lently to suppress class enemies. However, in the reform era the enemy
as a class had been eliminated, so the targets of suppression required
redefinition. Deng Xiaoping formulated a limited sphere within which
dictatorship would be exercised by analogy to class struggles of an earlier
period. He said:

But we must recognise that in our socialist society there are still counter-
revolutionaries, enemy agents, criminals and other bad elements of all
kinds who undermine socialist public order, as well as the new exploiters
who engage in corruption, embezzlement, speculation and profiteering.. . .
The struggle against these individuals is different from the struggle of
one class against the other, which occurred in the past (these individuals

196 Peng Zhen, Key Points of the Speech at the Report Back Meeting of the Police, Procuratorate and
Court of Guangdong Province and Guangzhou City, 1 February 1980: at 212.
197 Peng, 1992b: 212-13. 198 Peng, 1992b: 214. 199 Five Major Cities Meeting, point 3.
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cannot form a cohesive and overt class). However, it is still a special
form of the leftover, under socialist conditions, of the class struggles of
past history. It is still necessary to exercise dictatorship over these anti-
socialist elements and socialist democracy is impossible without it.”*°

The groups subjected to the state’s dictatorship powers were no longer
identified on the basis of political background,””! but as those whose
acts, whilst not directly seeking to undermine the political system, were
fundamentally at odds with the interests of the people:

However, there are a number of people whose acts seriously harm social
order and who commit serious crime . . . Whilst their intention is not to
overturn the peoples’ democratic dictatorship and the socialist system,
subjectively the intent of these serious criminal offenders in committing
crime is extremely pernicious and objectively the ruthless and despicable
methods they use cause extremely serious social harm. Their interests are
at odds with the basic interests of the people. They are as incompatible
with socialist construction as fire and water and so should become a target
of dictatorship . . .>%

8.2 Background to the 1983 Hard Strike

After acceptance that the bulk of crime in the period of economic reform
was primarily non-antagonistic, the emphasis in law enforcement ini-
tially was upon leniency and application of the law to the circumstances
of the each case.’”’ In 1982 the CCPCC indicated that there should
be a balance between ‘punishment and leniency’ and that there was
only an ‘extremely small number’ of serious criminal elements against

whom the state should exercise dictatorship and punish ‘severely and
quickly’.”%*

Whilst a decision had been made at the 3rd Plenary Session of
the 11th CCPCC in 1978 to conduct a ‘Hard Strike’ against eco-

nomic crime and complementary amendments were made to the law,’"

200 Deng, 1993: 176-7.

201 Xiao, 1996: 100, pointing out that the principle of equality before the law does not permit
enforcement agencies to take background or political status into account when handling a
matter.

202 Xiao, 1996: 111. 203 Tanner, Harold, 1999: 84.

204 CCPCC, Directive on Strengthening Political-Legal Work, 13 January 1982; Wang, Zhongfan,
1992: 8-9.

205 The NPCSC in 1981 and 1982 amended the Criminal Law and CPL by increasing the severity
of punishments in respect of certain offences in the Decision Regarding the Severe Punishment of
Criminals who Seriously Undermine the Economy, 8 March 1982 (in English) by truncating time
limits for handling cases and for appeals in the Decision Regarding the Question of the Time Limits
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differences in opinion about the proper balance of enforcement policy

resulted in limited implementation of the ‘Hard Strike’.”%

This balance changed. In August 1982, the Central Political-Legal
Committee emphasised the centrality of the ‘Hard Strike’ to the
CMPO, saying that that severely cracking down on serious crime was
the key link’ of the policy.”"’ It is possible to identify a range of political
and narrower enforcement imperatives as motivating the decision
to launch the 1983 Campaign to Severely Crack Down on Serious
Criminal Activity (the ‘1983 Hard Strike’).”"® Commentators point out
that although the campaign was initiated to stop the crime wave of the
1980s, it was implemented at a time of falling crime.””” At the broader
political level, the end of 1982 saw growing conflict between reformist
and conservative factions in the CCPCC. At the same time, some
academics had been exploring the applicability of Western concepts of
humanism and alienation in the socialist context, which was ultimately
construed by conservatives as an attack on the fundamental tenets of
Marxism. The backlash resulted in linking the growing crime rate with
bourgeois pollution from the West and, at the end of 1983, the launch
of the anti-spiritual pollution campaign.’'’ White points out that all
politicians saw ‘Hard Strikes’ against crime ‘as a valid means of reaffirm-
ing political solidarity’ and asserts that the campaigns against crime and
spiritual pollution launched in 1983 targeted both crime and dissent.’"!

Tanner and Bakken assert that the campaign was instituted to restore
the prestige and morale of the police force, which had suffered some
recent embarrassing defeats after several serious criminal escapades. As a
result, senior political leaders, including Deng Xiaoping, were prompted
to determine that more draconian measures were required.”'” Tanner
argues that the ‘Hard Strike’ was initiated in order to restore the ‘balance
of awe’ over criminals and to garner support from ordinary citizens in
crime prevention work.”"? A similar explanation is that the extremely

for Handling Criminal Cases, 10 September 1981 (in English), and permitting the Intermediate
Peoples’ Court to approve death sentences in certain cases: Decision Regarding the Question of
Approval of Cases involving Death Sentences, 10 June 1981.

206 Syn, Shengfu, 1994: 249.

207 Wang, Zhongfan, 1992: 9.

208 Yanli Daji Yanzhong Xingshi Fanzui Huodong.

209 Tanner, Harold, 1999: 85; Bakken, 1993: 50; Xiao, 1996: 154, citing figures of 750,000 cases
in 1980, 890,000 cases in 1981 and 840,000 cases in 1982, with increases in early 1983.

210 Baum, 1994: 150-9. 2! White, 1998: 322.

212 Xiao, 1996: 154-5; Tanner, 2000: 102-5; Tanner, Harold, 1999: 85-6.

213 Tanner, 2000: 94-5.
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punitive nature of the Hard Strike was designed to frighten offenders
and reassure citizens that criminals would be punished.’'*

The police believed that there was ‘chaos’ in many public places, peo-
ple ‘did not feel safe’ and women were afraid to go out in the evenings to
go to work.”"” Chinese police officers writing on this question also point
to growing public dissatisfaction with the social order environment and
demands that decisive action be taken to address these problems.”'°

Although the targets of the ‘Hard Strike’ were defined very broadly to
cover serious crime,”!” inclusion of other offences such as hooliganism;
involvement in reactionary secret societies; morally based offences such
as prostitution, drug related offences and ‘other acts harmful to social
order’ indicates that the broader political conflict and the anti-spiritual
pollution campaign was instrumental in the decision to launch the ‘1983

Hard Strike’.?!8

8.3 The 1983 Hard Strike

In July 1983, the decision was made to launch a campaign to ‘mobilise
all forces of society to conducting a war against crime’.”"” In a speech
shortly before the ‘1983 Hard Strike’ was launched Deng Xiaoping said:

Why not organise a relentless campaign against crime — or two or three
campaigns? Every large or medium sized city should organise several such
campaigns over the next three years . . . Just as comrade Peng Zhen said
not long ago, we should conduct some investigations with the advice
of veteran policemen, then we shall be able to organise campaigns. In
every campaign we should crack down on a large number of criminals.

24 Dutton, 1992a: 290. 2% Wang, 2004: 35.
216 Xj and Yu, 1996: 375; Dowdle, 1997: 96, argues that the 1996 ‘Hard Strike’ was motivated,
at least in part, by demands from NPC congress members that concerted action be taken to
crack down on serious crime.
Decision Regarding the Severe Punishment of Criminal Elements who Seriously Endanger Public
Security, arts. 1(1)—-1(6); Zhang, Qiong, 2002: 21; Xiao, 1996: 167, listing seventeen types of
conduct targeted under the first campaign including murder, rape robbery, causing explosions,
being leaders and members of hooligan gangs, serious injury resulting in death, kidnapping
and selling people, illegal manufacture, sale and transport or theft of firearms, ammunition
or explosives. Decision Regarding the Handling of Offenders Undergoing Reform through Labour
and Persons Undergoing RETL who Escape or Commit New Crimes, 10 June 1981, arts. 1 and
3, targeting recidivists. CCPCC, approving and distributing the Report of the Central Political-
Legal Committee Summing up the Activities in the First Campaign of the Hard Strike Against Serious
Crime and the Deployments for the Second Campaign, 20 August 1984 at 115, specifically requires
that those in RETL and prison not be released upon completion of their sentence but retained
for in-camp employment.
218 CCPCC, State Council, Urgent Directive on the Problems of the Complete Prohibition of Opium,
16 July 1982.
219 vy, 1993: 31-2.

21

-

127



LEGAL REFORM AND ADMINISTRATIVE DETENTION POWERS IN CHINA

We have decided not to launch any more political movements, but if we
are going to combat serious crime on a large scale, we must mobilise the
masses . . ‘ZZO
The targets of this ‘Hard Strike’ were characterised as ‘wreckers’ and
criminal elements. The nature of the contradiction was now considered
to be antagonistic and so the force of the people’s democratic dictator-
ship should be wielded against these targets.””! The need for conducting
a ‘Hard Strike’ was justified by Deng Xiaoping as not only strengthening
the force of dictatorship but on the basis that the Hard Strike itself con-
stituted the dictatorship.””” The ‘Hard Strike’ was the ‘iron fist’ of the
people’s democratic dictatorship.””’ The form of the ‘Hard Strike’, to
wage three campaigns (zhanyi %) over three years,”’* was modelled on
the Maoist form of campaign developed in the 1950 Campaign to Sup-
press Counter-revolutionaries.””” The slogan adopted by the CCPCC
was to ‘punish severely and quickly, round up the whole lot in one fell
swoop’ (congzhong congkuai, yi wang dajin AFEMIR, — TR).>*° Enforce-
ment quotas were set for the strike.””’ As a result, the net was cast too
wide as the police feared missing one more than wrongfully seizing many
(pa luo bu pa cuo HEAHE). 228
Tanner argues that both Deng Xiaoping and Liu Fuzhi were influen-
tial in the initial formulation of the ‘Hard Strike’ which led to legal con-
straints being abandoned in the final formulation of the Hard Strike,
thus emphasising its political nature.””” On 21 July 1983 Peng Zhen
demanded that the police, procuratorates, courts and judicial depart-
ments both think and act in concert to strike hard against criminal
offences that seriously harmed social order, without mentioning any

220 Deng, 1994a: 44.

221 Xiao, 1996: 155, citing Liu Fuzhi (the Minister of Public Security at the time) quoting Deng
Xiaoping in “The Hard Strike is Precisely the Dictatorship’ (yanda jiushi zhuanzheng »“ i %4);
Xiand Yu, 1996: 372.

222 Xiao, 1996: 155; Sun, Shengfu, 1994: 249.

223 7hu, Daren, 1996: 1.

224 Xiao, 1996: 154, 156, 174-8; Sun, Shengfu, 1994: 249; and excerpts from the collected essays

of Deng Xiaoping concerning striking heavily against criminal activity and comprehensive

management of public order, reproduced in Chen, 1992: 37-9.

Xu, 1996: 77; Dutton, 2000: 63; Xia, 2001: 9. The 1950 Campaign to Suppress Counter-

revolutionaries was conducted in three stages up until 1953, including the Three Anti and

Five Anti campaigns.

226 CCPCC, Decision on Severe Punishment of Criminal Activity, August 1983, discussed in Shu,
1996a: 28.

227 Tanner, Harold, 1999: 86-93; Leng and Chiu, 1985: 137; Epstein and Wong, 1996: 482.

228 This problem is raised in MPS, Notice on Problems of Strictly Enforcing the CPL and the Criminal
Law, 23 January 1998: at 215.

22 Tanner, 2000: 105-8.
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legal constraints on the exercise of this power.”’" Local-level Party, gov-
ernment and army organs were called upon to take action to support
the strike.””! The Criminal Law and CPL were amended in September
1983 to remove legal impediments to the harsh and swift punishment
of the targets of the campaign by delegating authority to the Intermedi-
ate People’s Courts to approve death sentences; increasing the range of
offences for which the death sentence could be given; truncating pro-
cedural time limits; and investing security organs of state with the pow-
ers of the police in respect of criminal investigation and detention.”*”
These amendments were the NPC’s contribution to the conduct of the
‘Hard Strike’. They placed a legal imprimatur on the ‘Hard Strike’ and
concurrently removed legal procedural constraints.

The extent of abuses in the first campaign’’’ led senior leaders to
back away from the uncontrolled manner in which it was carried out
and to re-emphasise the need for actions to be bounded by law and
to be responsive to the factual situation. By November 1983, Peng
Zhen instructed provincial-level public security heads that the second
campaign of the ‘Hard Strike’ should be more focussed and that the
quality of law enforcement should be improved, returning to his original
formulation that the ‘Hard Strike’ should be carried out against the
designated targets within the scope of the law, ‘yifa yanda’ (#i&™4T),
however broad it might be. The extent of abuses in the first campaign
of the Hard Strike can be gleaned from comments made in his speech.
Peng indicated that the capacity of prisons and detention centres had
already been exceeded.””* He instructed that the police should take
account of the individual conduct and circumstances of the case when
prosecuting and convicting offenders and guard against the incorrect

230 Peng Zhen, The Whole Party Must Resolutely Carry out the Hard Strike against Serious Crime, 21
July 1983, discussed in Xiao, 1996: 155.

Bl Wang, 2004: 41.

12 Decision of the NPCSC, Regarding the Severe Punishment of Criminal Elements who Seriously

Endanger Public Security, 2 September 1983; Decision of the NPCSC, Regarding the Procedure for

Rapid Adjudication of Cases Involving Criminal Elements who Seriously Endanger Public Security,

2 September 1983; and Decision of the NPCSC, Regarding the Exercise by the State Security

Organs of the Public Security Organs’ Powers of Investigation, Detention, Preliminary Interrogation

and Carrying Out Arrest, 2 September 1983 (in English and Chinese), in Cohen, 1984: 241-5,

246-9, 250-1.

Tanner, Harold, 1999: 140-1, documents a dramatic increase in the use of the death penalty

during the campaign years.

Peng Zhen, The Hard Strike Against Crime Must Abide by the Law, Pay Attention to Policy and

Strengthen Comprehensive Management, speech given at the National Conference of Public

Security Office and Division Heads convened by the MPS between 15 and 22 November

1983.
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handling of cases. Finally, he demanded that ‘the few evil people within
the police, procuratorate and courts’ be prevented from ‘intentionally
handling cases incorrectly; punishing serious cases lightly, minor cases
heavily and harming good people’.?*

The problems of overcrowding in all forms of detention centres as a
result of the ‘Hard Strike’ is documented by the MPS in its Notice on
Rectifying the Living Conditions of Detainees in Lock-ups, Administrative
Detention Centres and Detention for Investigation Centres issued on 18

December 1983:

Since the movement to seriously crack down on crime, there has been
a great increase in the numbers of those detained or arrested or taken
in for detention for investigation. The facilities and equipment in the
detention centres, detention for investigation camps and lock-ups are
very limited. There are some people who even now are sleeping on the
cement floor and have no warm clothes or quilts to ward off the cold.
There is scabies, hepatitis, diphtheria and other communicable diseases
and contaminated food. There are some who aren’t provided with food
according to the set standards and detainees are seriously hungry. Now
is the coldest part of the year. In order properly to administer the lives
and sanitation of detainees, to prevent them starving, freezing or dying
of sickness and in order to ensure the successful implementation of the
campaign against serious crime we notify as follows . . .>*°

The jurisdictional boundaries between the police, procuratorate and
courts set out in the CPL were ignored as these agencies were organ-
ised to implement the campaign by the ‘joint handling of cases’ (lianhe
bangong B:&71%+).”*" The boundaries between political power and state
power were abandoned as the Political-Legal Committee directly han-
dled cases.”’®

In the second campaign of the ‘Hard Strike’ from early 1984 to
July 1985,7%? the CCPCC sought to strengthen central controls over
the conduct of the campaign, to prohibit local construction of reform
through labour and RETL camps and to re-emphasise the need for co-
ordination between local crime-prevention measures and the hard strike

235 Peng Zhen, The Hard Strike Against Crime Must Abide by the Law, Pay Attention to Policy and
Strengthen Comprehensive Management: at 351.

236 MPS, Notice on Rectifying the Living Conditions of Detainees in Lock-ups, Administrative Detention
Centres and Detention for Investigation Centres, 18 December 1983.

BT Wang, 2004: 36, including that this joint office received the assistance of the People’s Liber-
ation Army (‘PLA’).

28 Zhao, 2001. ¥ Xiand Yu, 1996: 378.
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against crime.’*" This campaign focussed on transient criminals; crim-
inals on the run; escapees from reform through labour and RETL;**!
and morally constructed offences under the rubric of hooliganism.”**
The scope of hooligan activity was interpreted not only to extend to
gang fighting and street crime, but also to include offences such as pros-
titution.”’ The establishment of specialist administrative detention
centres for prostitutes, initially trialled in Shanghai, can be traced to
this period.”#*

The third campaign of the ‘Hard Strike’, carried out between March
and October 1986, was directed at acts which harmed society, such
as prostitution-related offences, drug-related offences and gambling, as
well as major theft. From August 1986, it targeted ‘transient crimi-
nals’. By the time of the third campaign, Liu Fuzhi had been replaced
as Minister of Public Security by Ruan Chongwu. The new Minister
is credited with changing the organisation of this campaign to per-
mit local levels to respond to their local situation when planning the
focus of this campaign. It reflected an attempt to take a more balanced
approach to crime-fighting by adding the strengthening of the compre-
hensive management of public order to its focus.”* In this campaign,
senior leaders emphasised the need for accuracy in enforcement. At a
meeting convened by the MPS in August 1985 to plan for this cam-
paign of the ‘Hard Strike’, it was decided that doubt about whether to
arrest or send a person to RETL should be resolved in favour of not
taking action against the person.’*® It was acknowledged that there
had been cases wrongly handled that should be corrected, but it was
decided not to reinvestigate all cases.”*’ The numbers of people arrested,
detained under administrative detention powers or given administrative

240 CCPCC, approving and distributing the Report of the Central Political-Legal Committee Summing
up the Activities in the First Campaign of the Hard Strike Against Serious Crime and the Deployments
for the Second Campaign, 20 August 1984.

241 Xi and Yu, 1996: 376, 378, noting the second campaign drew to a close in July 1985.

242 Xi and Yu, 1996: 374, 377, including sale and distribution of pornographic materials.

243 SPC, SPP, Explanation and Response to Several Questions Concerning the Specific Use of Law in the
Current Handling of Hooliganism Cases, 2 November 1984, provides that hooliganism includes
those who permit or arrange for women to prostitute where profit is not a motive. See also
Tanner, Harold, 1999: 126-7.

24 Discussed in Report on Resolutely Striking against and Eliminating Prostitution Activities and Pre-
venting the Spread of Sexually Transmitted Diseases, point 1 and chapter 5 at 2.4.

2 Xiand Yu, 1996: 378-380, using the slogan: “Two hands seize; one to seize the hard strike and
one to seize comprehensive management of public order’.

246 Xi and Yu, 1996: 376, citing Peng Zhen and Liu Fuzhi: 378.

247 Xi and Yu, 1996: 378 (shi youcuo bijiu, dan bugao quanmian fucha 4wz, (1 AATIBLA).
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sanctions during the second and third campaigns decreased substantially
from those of the first campaign.”*®

In the ‘1983 Hard Strike’, and in its first campaign in particular,
legal bounds had been so loosened as to provide no impediment to local
enforcement activities. Unlike the pre-reform political campaigns the
purpose of the campaign was severe punishment rather than transfor-
mation.”* Over the course of the three campaigns in the ‘1983 Hard
Strike’, the method of its implementation changed. It was only in the
first campaign that local party committees and agencies were given free
rein. In successive campaigns, the need for observance of the law was
increasingly emphasised. By the third campaign, the need for crime
prevention in concert with punishment was being reasserted.

8.4 Subsequent Hard Strikes

There have only been three ‘Hard Strikes’ since 1978; the first between
1983 and 1987; the second between April and July 1996;*°" and the
third commencing in April 2001 and continuing for two years.””!

The second ‘Hard Strike” was announced by the General Office of
the CCPCC issuing and distributing the Central Political-Legal Com-
mittee Opinion on Strengthening Work on Several Acute Problems of Social
Order and Social Stability To Date. Against a rising crime rate, a num-
ber of serious crimes in Beijing and other major cities in early 1996
acted as a trigger for this ‘Hard Strike’. The murder in his home in
Beijing of a deputy committee head of the NPC, Li Peiyao, and the
murder of a guard and teller during a daylight armed robbery of a
branch of the Industrial and Commercial Bank of China shocked the
leadership and the residents of Beijing.”’> This ‘Hard Strike’ targeted
serious violent crimes, including murder, rape and robbery, as well as

248 Dutton, 2000: 91, citing the numbers arrested over the first, second and third campaigns as
696,144, 200,710 and 127,911, respectively; the numbers given public order administrative
punishmentsas 77,903, 9,850 and 7,682, respectively; and the numbers released from detention
for investigation as 143,507, 18,444 and 19,012, respectively.

Dutton, 1995a: 437, arguing that the first of the new-style campaign was launched by Deng
Xiaoping in the campaign against crime on the railways in 1975. This type of campaign was
a pragmatic anti-crime strategy stripped of its former political content. Unlike the campaign
in the Maoist era, the modern-day campaign no longer has at its heart the transformation of
targets.

Wang, 2004: 38; Dowdle, 1997: 96, argues that NPC delegates exercised significant pressure
on the authorities to launch this campaign.

251 Zhang, Qiong, 2002: 22 (Zhang is the deputy chief of the SPP); Zhao, 2001.

352 Wang, 2004: 37.
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hooliganism, drug offences and organised crime (also referred to as ‘black
societies’) and the ‘Six Evils’.”>’ In Shanghai and Henan the focus was
on floating crime, in Guangdong it was on ‘black societies’ and violent
crime, in Guangxi and Qinghai it was on the manufacture and sale
of firearms and drug crimes and in Xinjiang it was on violent crime
gangs.””*

This ‘Hard Strike’ was also organised in three campaigns, though con-
figured differently from those of the first Hard Strike. The first was the
leadership of central Party, Congress and government organs receiving
reports and resolving that this ‘Hard Strike’ should be given great impor-
tance and pursued to the end. The second was the mobilisation of the
courts, procuratorate and police and organising for close co-operation
between them in the handling of cases. The third was the extensive
propaganda efforts under the joint leadership of the central Party Pro-
paganda and Political-legal Committees to mobilise popular opinion
and public support. The increase in the enforcement rate is illustrated
by the following statistics. In 1996 the courts heard 570,000 criminal
cases, an increase of 14.9 per cent over the previous year. Of those,
320,000 were convicted of offences of seriously harming social order
and 260,000 of them were sentenced to terms of more than five years’
imprisonmennZSS

The second ‘Hard Strike’ has been distinguished from the first on a
number of grounds. It permitted local factors to be taken into account
in planning both the length and focus of the strike, it placed a greater
emphasis on the lawfulness of enforcement conduct and it better
defined the scope of targets.””® Co-ordination of the work of the police,
procuratorate and courts took place, but did not ignore the jurisdic-
tional boundaries between the agencies to the same extent as the first

‘Hard Strike’.

53 Zhang, Qiong, 2002: 21-2, suggesting that there is not unanimity about whether the ‘Six Evils’
should properly be considered part of this Hard Strike as the strike was primarily implemented
using administrative measures. The Six Evils included: prostitution, gambling, manufacture
and sale of pornography, growing, transport and sale of drugs, kidnapping and selling women
and using feudal superstition to deceive and harm the people. Zhang also expresses doubt about
whether the ‘Winter Punishment’ (Dongji Zhengzhi) should be included as part of the second
Hard Strike. It was carried out between December 1996 and February 1997 by the public
security organs and other state judicial organs targeting activities including pornography,
prostitution and drug use. Targets were primarily subject to administrative rather than criminal
punishments.

5% Wang, 2004: 37. 2% Wang, 2004: 37-9. 2% Yang, 1996: 21.
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The third ‘Hard Strike’ was initiated at a meeting of the National
CMPO Committee held in Beijing on 2 and 3 April 2001.2°7 Its targets
were: organised crime gangs; serious violent crime including causing
explosions, murder, robbery and kidnapping; and corruption.””® In
addition to the exhortation to strike ‘hard and fast’, the implemen-
tation of this campaign emphasised striking ‘surely, accurately and
relentlessly’ and ‘in accordance with the law’. It also emphasised
combining strategies of both punishment and prevention.””’

The degree of lawlessness in enforcement of the initial stages of the
‘1983 Hard Strike’ has not been repeated in subsequent Hard Strikes.
However, some features of enforcement have been retained. One of
these is the requirement that the police, procuratorates and courts
co-ordinate their work in carrying out the strike and the truncation
of ordinary trial procedures. Efforts to mobilise the masses in support
of the strike and to educate them can be seen in the public sentencing
rallies organised by the courts. In the ‘2001 Hard Strike’, for example,
the mass sentencing rallies were an integral component of both the
launch and conduct of the ‘Hard Strike’.”*°

In her analysis of the ‘2001 Hard Strike’, Trevaskes traces continuities
with the ways in which earlier campaigns were initiated and conducted:
gathering a group to evaluate the current crime situation and determine
it is too high; labelling the intended targets as ‘enemies’; making efforts
to mobilise the masses including holding public mass sentencing rallies;
and encouraging the police, procuratorate and courts to work together
in a flexible way to achieve the objectives of the Hard Strike.”"!

[t is also possible to see changes. The overwhelming political flavour
of the ‘1983 Hard Strike’ has dulled. Whilst the ‘1983 Hard Strike’
was intended to effect a fundamental improvement in the social order
situation, the ‘1996 Hard Strike’ was intended to address pronounced
problems of serious and violent crime. The ‘2001 Hard Strike’ was
designed over a two-year period to bring about a ‘marked improvement’
in the social order situation. The definition of targets became more
carefully defined in 1996 and 2001. After the ‘1983 Hard Strike’,

law enforcement was carried out only by the police, procuratorates

357 The political importance of the meeting was indicated by attendance of China’s senior political
leaders, including Jiang Zemin, Zhu Rongji, Li Peng and Hu Jintao. Luo Gan is currently
the head of the CMPO. Report in the People’s Court Daily (Renmin Fayuan Bao), 13 April
2001.

258 Zhang, Qiong, 2002: 22. 2% Wang, 2004: 39-40 (wen zhun hen F#{ER).

260 Trevaskes, 2004; Trevaskes, 2003a. 261 Trevaskes, 2003h.
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and courts, with local-level party organs, government and army not
having a direct role in law enforcement. By the time of the ‘2001 Hard
Strike’, enforcement strategies had expanded from simply ‘striking hard
and fast’. They included programmes of crime prevention and efforts
to improve the quality of regulatory performance and enforcement
practice by focussing on corruption and preventing abuse of power.”%”

8.5 Specialist struggles and concerted actions

Since the ‘1983 Hard Strike’, a broad array of strategies have been
employed for the severe punishment of crime. In a speech given to
a National Political-Legal Work Meeting in December 1996, Li Peng
described the three different forms for carrying out the hard strike against
crime: co-ordinated action (jizong tongyi xingdong #F4c—473h);%? spe-
cialist struggles (zhuanxiang douzheng %33+4); and the regular ‘Hard
Strike’.”%

A possible point of confusion is that for each of these enforcement
activities, the mode of enforcement remains the severe and rapid pun-
ishment of targetted activities. The same term, hard strike, is used to
describe this mode of enforcement. These types of specialist struggles
have been distinguished from ordinary law enforcement activities on
several grounds: they retain the characteristic of taking co-ordinated
action under the leadership of the local party committee and govern-
ment with close co-ordination between the political-legal organs, the
police, procuratorate and courts,”® they have defined targets and results
in the forms of quotas.’

Specialist struggles and concerted actions differ from the ‘Hard Strike’
in a number of ways. They include the geographical scope of the strug-
gle, some having a specific geographical focus and others being con-
ducted more broadly;’®’ the scope of targets and the breadth with
which the targets are defined; and the purposes for which they are
conducted.

Yang argues that the ‘Hard Strike’ should be distinguished from
other forms of concerted enforcement actions on the grounds that the
former is launched at the national level by central Party or state organs;

262 \Wang, 2004: 41. 263 Also referred to as the concerted action (tongyi xingdong).

264 Wang, Shengjun, 1998, speech excerpted at 9-11.

265 Tong and Wang, 1997: 259-260; Zhu, Daren, 1996: 2.

266 Tong and Wang, 1997: 260. These are examined and set by the Party and government before
the specialist struggle is launched. Su, 1994: 23; Wang, Mingxin, 1993: 9, discussing the setting
of quotas in a different context.

267 Tong and Wang, 1997: 259.
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is conducted under the unified leadership of the Party;**® and is broadly

focussed. Zhang argues that the concerted action launched by the Cen-
tral Political-Legal Committee in May 1990 against murder, armed rob-
bery, manufacture and sale of drugs, hooliganism and fraud should not
be considered a ‘Hard Strike’ as it was not national but was focussed
on large and medium-sized cities, open coastal cities and transporta-
tion hubs.”®” Some specialist struggles are conducted repeatedly against
intransigent problems, such as prostitution-related activities and drug-
related activities.”"Y Some are conducted for the purpose of ensuring the
success of important activities, for example, the Winter Asian Games
in Heilongjiang at the end of 1995, or are conducted seasonally.”’!

8.6 The ‘Six Evils’*"’

Whilst not characterised by officials as a ‘Hard Strike’, the strike
against the ‘Six Evils’ shared some of its features; it was initiated and
directed by the Central Political-Legal Committee and its timing was a
response to the social and political instability following the Tian’anmen
Square crackdown in June 1989.”” In the wake of Tian’anmen, the
central authorities launched an attack on Western pollution and
attempts to undermine socialism and promote bourgeois democracy
under the banner of combating ‘peaceful evolution’ and ‘bourgeois
liberalisation’.” "

In July 1989 and July 1990, nationwide meetings of Public Secu-
rity Bureaux Heads were held in an effort to reach agreement on how
to restore social and political stability.””” The police expressed con-
cern that because of increasing foreign contact and weaknesses of local
management, the public security organs had been unable to contain
socially disruptive acts including pornography, prostitution, drug use

268 Yang, 1996: 20.

269 Zhang, Qiong, 2002: 20—1. The three-year hard strike was conducted under the leadership of
the CMPO Committee from 1991 against robbery, concentrating on breaking-and-entering
in 1992 and crime gangs and criminals on the run in 1993: Wang, Mingxin, 1993: 182.

270 Tong and Wang, 1997: 256. An example is the hard strike conducted in Guangdong Province
in May 2000 against offences including prostitution, gambling, drug abuse and kidnapping and
selling women and children: China News Agency, 11 May 2000.

271 Tong and Wang, 1997: 259. 272 (Liu Hai Tongyi Xingdong INELE—ATH).

23 Xi and Yu, 1996: 394-5.

274 Baum, 1994: 306, 328, first conducted amongst military units then broadened by conservatives
at the end of 1990.

215 Xiand Yu, 1996: 394.
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and gambling, which they concluded were seriously harming socialist
spiritual civilisation and disrupting the success of the economic reforms.

The manner in which the ‘Six Evils’ strike was formulated and imple-
mented is illustrative of the continuing close collaboration between
the Party and the police in devising and implementing law enforce-
ment strategies. When the CCPCC and the State Council determined
in 1989 to conduct a nationwide strike against pornography, the ‘Yel-
low Evils’ (Saohuang £1%), the MPS sought to include prostitution and
prostitution-related offences, drug offences, gambling and deceit using
feudal superstition in its scope. Later, kidnapping and selling women
and children were added to the list of targets, which was then labelled
the ‘Six Evils’ (Liuhai 753).”’® The head of the Political-Legal Commit-
tee, Luo Gan, held a telephone conference on 13 November 1989 with
heads of government and Party organisations at central and provincial
levels to organise the nationwide strike to eradicate these evils under
the titles of Saohuang and Liuhai.”"" A leadership small group comprising
State Council and CCPCC Political-Legal leaders approved’’® issue by
the MPS of the Proposal for Carrying out a Nationwide Campaign for the
Eradication of Prostitution and Using Prostitutes etc. ‘Six Ewvils’, which was
issued by the MPS to lower-level departments for action on 21 Novem-
ber 1989.77 The strike was conducted over a period of two months,
concluding on 15 January 1990.7°

The ‘Six Evils’ campaign was directed against socially harmful activ-
ities such as prostitution, gambling, manufacture and sale of pornogra-
phy, growing, transport and sale of drugs, kidnapping and selling women
and using feudal superstition to deceive and harm the people.”®!

276 Xi and Yu, 1996: 394-5.

277 Xi and Yu, 1996: 395. In Guangdong and Shen Zhen the campaign commenced earlier and
was against Seven Evils (qihai) and included organised crime and ‘black societies’> Mou, 1996:
304; Law Yearbook Editorial Committee, 1991: 33.

278 The approval is referred to in the MPS, Notice Issuing the Proposal for Carrying out a Nationwide
Campaign for the Evadication of Prostitution and Using Prostitutes etc. ‘Six Ewils’, 21 November
1989, instructing agencies to take action on the Proposal.

279 MPS, Notice Issuing the Proposal for Carrying out a Nationwide Campaign for the Eradication of
Prostitution and Using Prostitutes etc. ‘Six Ewils’, 21 November 1989, and the Proposal for Carrying
out a Nationwide Campaign for the Eradication of Prostitution and Using Prostitutes etc. ‘Six Evils’;
Ke, 1990: 25.

280 X and Yu, 1996: 395; Chu, 1996: 1, asserting that the hard strike was to run from the second
half of October 1989 until after Chinese New Year in 1990.

281 MPS, Proposal for Carrying out a Nationwide Campaign for the Evadication of Prostitution and
Using Prostitutes etc. ‘Six Evils’, approved by the State Council and the Central Political-Legal
Committee leadership small group, SPC, Notice on Coordinating with the Public Security Organs
to Carry out work to Eliminate the ‘Six Ewils’, 13 November 1989; Zhang, Qiuhan, 1993.
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Much of the conduct targeted during the strike against the ‘Six Evils’
was not criminal conduct, though the conduct was perceived to pose a
real danger to society, as it was seen to poison the social atmosphere,
undermine the construction of socialist spiritual civilisation and foster
the development of crime.”®” Unlike the ‘1983 Hard Strike’, there was
no clear statement of whether the activities targeted as part of the ‘Six
Evils’ strike were to be characterised as antagonistic or non-antagonistic
contradictions. Here we can detect a weakening in the link between
the use of coercive force and the characterisation of the conduct as
antagonistic. Coercion is also available to deal with non-antagonistic
contradictions.

Legislation was introduced or modified around that time to imple-
ment the concerted action against these ‘evils’.’® In the campaign
against prostitution, for example, legislation was passed to create a for-
mal legal basis for the power of detention for education which had been
used for education and reform of prostitutes and their clients.”** After
the official end of the concerted action, the MPS extended the attack
by public security organs, particularly in Beijing, Tianjin and Shanghai,
in preparation for the Asian Games.’"’

Periodic strikes against these ‘evils’ have been conducted since this
time. In 2000, for example, public entertainment places were targeted
for increased police supervision as part of the crackdown on prostitution
conducted between July and September of that year.”*® The nature of
these strikes, against targeted venues and well-defined groups, coupled
with complementary regulatory controls, indicate that these types of

382 Wang et al., 1997: 20, also discussed in chapters 5 and 6.

283 They are the NPCSC, Decision on the Punishment of Criminals who Smuggle, Produce, Traffic in
and Disseminate Pornographic Articles, 28 December 1990; Drugs Decision, 28 December 1990;
Decision on Punishment of Criminals who Abduct, Sell and Kidnap Women and Children, 4 August
1991; Prostitution Decision, 4 August 1991. The campaign against gambling was implemented on
the basis of pre-existing rules passed by the MPS and supplemented by local regulations. The
campaign against feudal superstition was implemented by lower-level regulations including
Ministry of Civil Affairs, MPS et al., Notice on Preventing Harm Caused by Feudal Superstitious
Activities, 29 May 1989.

NPCSC, Prostitution Decision, 4 August 1991, gave a legal basis to the power of detention for
education under which prostitutes may be detained for between six months and two years.
MPS, Notice on Deepening the Struggle to Eliminate the ‘Six Evils’ Strictly According to Law and
Implementing Policy, 7 May 1990.

MPS, Ministry of Supervision, Ministry of Culture, Administration of Industry and Com-
merce, Opinion on Launching and Strengthening Management of Public Entertainment Places and
Specialist Action to Conduct a Severe Strike against Evil Social Influences including Prostitution
Using Prostitutes, Gambling, Drug Use and Trafficking, 23 June 2000.

284
285

286
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concerted action are more directly responsive to problems of social
order and crime than they are to political imperatives.

9 EXPANSION OF ADMINISTRATIVE DETENTION
DURING HARD STRIKES AND OTHER SPECIALIST
STRUGGLES

Although the ‘1983 Hard Strike’ targeted crime, it acted as an impetus to
expand the scope and use of a range of administrative forms of detention.
Used as an adjunct to the severe punishment of crime, administrative
detention became more closely associated with the punitive aspects of
social order policy.

The most notable form of administrative detention was detention
for investigation, the use of which was increased dramatically to hold
vast numbers of people rounded up in the first campaign of the ‘Hard
Strike’.”” In every area, many new detention centres were constructed
at local and city level. One senior scholar has asserted that ‘deten-
tion for investigation centres became large storehouses for detaining
all types of offenders’.”*® The plan to integrate detention for investiga-
tion with RETL ended with the commencement of the first campaign
of the ‘Hard Strike’ and with transfer of management of RETL from
the police to the Ministry of Justice (‘Mo]’) in 1983.7*” Autonomy of
detention for investigation as a separate power from RETL was rein-
forced by passage by the MPS on 15 February 1984 of the Temporary
Regulations for the Management Work of Detention for Investigation Centres
to ‘strengthen and improve the work of detention for investigation cen-
tres’.”” In January 1984, the MPS gave permission for the delegation
of power to approve detention for investigation to the county level in
Xinjiang.””!

287 Actual numbers of detainees are not available. Fan and Xiao, 1991: 143, discussing the increase
in numbers of detainees, asserting this was the beginning of the fourth stage of development of
the power. Cui, 1993b: 92, citing the vast expansion of the use of detention for investigation
during this period as the third phase of the power’s development.

288 Cui, 1993b: 92.

289 MPS, Notice on Transferring Leadership of Detention for Investigation Centres to the Preliminary
Interrogation Division, 20 December 1983.

290 These regulations were based on the 1975 Report Concerning the Situation of the National Railways
Public Order Work Meeting by the MPS and the Ministry of Railways, approved and issued by
the State Council, art. 1.

291 MPS, Response to a Request for Instructions on the Scope of Power for Detention for Investigation,
20 January 1984.
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A notice issued by the MPS on 31 July 1986 illustrates both the use
to which detention for investigation was put during the ‘Hard Strike’
and the extent of its abuse.

Detention for investigation measures were of important use during the
‘Hard Strike’ struggle. But in some areas the management of detention
for investigation was loosened and control lost. Although the issue has
often been raised, abuse of detention for investigation measures remains
serious. According to central statistics, this year in the 2 months of April
and May there were nationally more than (x) 10,000 [actual number not
given] people taken in for detention for investigation. Amongst those,
only 36.2 per cent of the total detained were people suspected of being
floating criminals, or who have committed minor criminal offences,
and have failed to tell their true name and address and whose back-
ground is not clear.””” The public security organs of only four provinces,
autonomous regions and directly governed cities have basically imple-
mented the relevant MPS regulations; where over 80 per cent of the
people taken in for detention for investigation are these two types
of people. In eight provinces, autonomous regions and directly governed
cities, the proportion of these two types of people is less than 25 per cent
of the people taken in for detention for investigation. There are some
where the proportion is only about 10 per cent.””

The scope of other administrative powers, such as RETL, was also
increased to accommodate more conveniently the targets of the ‘1983
Hard Strike’.””* The police state that the number of people taken in for
RETL during the course of this ‘Hard Strike’ and subsequent concerted
actions increased dramatically. For example, between August 1983 and
January 1987, 321,825 people were reportedly taken into RETL. During
the actions against pornography, the ‘Six Evils’ and robbery conducted
between 1989 and 1991, 301,361 people were taken into RETL.?”
‘Hard Strikes’ have been central to the establishment and expan-
sion of other forms of administrative detention.””® In 1984, a specialist

292 These two categories describe the official definition of targets for detention for investigation.

293 MPS, Notice on Immediately and Conscientiously Rectifying Detention for Investigation Work, 31
July 1986. The annotation ‘(x) 10,000’ means a multiple of 10,000. The text did not provide
any more accurate indication of the precise number.

294 Xy and Fang, 1997: 97, also discussed in chapter 6.

295 Luo, 1992: 34. Luo Feng was the deputy head of the MPS Legal Affairs Office and so the
statistics arguably are a correct representation of the statistics held by the MPS. He is currently
Vice Minister of Public Security. However, in light of earlier discussions about problems in
gathering statistics, even these figures may not be entirely reliable.

29 i, Yonghong, 1997: 34, noting the increase of forms of administrative coercive measures and
their use as the result of hard strike enforcement policy.
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centre for detention of prostitutes was set up in Shanghai and, on the
basis of that experience, instructions were given for other cities to estab-
lish such centres.””” The operation of detention for repatriation sta-
tions was also influenced by the ‘Hard Strike’, with a determination to
increase police presence in these detention centres.””®

10 CONTESTS OVER DEFINING THE IDEOLOGICAL
NATURE OF AND PRACTICAL STRATEGIES FOR
PUNISHMENT OF CRIME

10.1 Debates about the continuing emphasis on the ‘Hard Strike’
Whilst it is settled policy that ‘striking quickly and severely in accor-
dance with the law’ is a long-term strategy,””” there is an ongoing debate
about the proper balance of measures to be adopted in the overall social
order strategy.’"

Officially, the ‘1983 Hard Strike’ was judged a great success.”’! Later
judgments continue in the same vein. In 1993, the Minister of Public
Security judged the Hard Strike policy effective in ensuring political

and social stability by ‘striking against serious criminal activity’ and
cleaning up all sorts of ‘pernicious social activities’.”"” Police applauded
the extent of participation by the masses in the ‘1983 Hard Strike’.
Over the three years of the first ‘Hard Strike’, police asserted that

citizens had given police information to the authorities in respect of
over 3,170,000 cases; seized and handed over to the authorities 330,000
people;’” and that over 290,000 people gave themselves up.”** An

297 SPC, etc., Seven Departments, Report on Resolutely Striking Against and Eliminating Prostitution
Activities and Preventing the Spread of Sexually Transmitted Diseases, 16 August 1985; Chen,
1992: 117, discussed in chapter 5 at 2.4

298 MPS, Ministry of Civil Affairs, Notice on Strengthening the Work of Detention for Repatriation,
10 May 1984.

299 Peng Zhen, Speech at the National Political-Legal Work Conference, 28 January 1985: at 510;
Wang, Yuming, 1993: 364-5.

300 Xu, 1996: 75-6.

301 Xi and Yu, 1996: 380-1, summarising the conclusions of the National Political-Legal Work
Meeting convened in March 1987 to evaluate the results of the three-year Hard Strike. Sun,
Shengfu, 1994: 249, asserting it turned around the weak, scattered and passive approach to
combating crime, changed the public order situation and that it gave the ‘masses a greater
feeling of security’.

302 Tao Siju, Reform and Strengthen Public Security Work Law in Order to Reform and Create an Even
Better Public Order Environment, in Law Yearbook Editorial Committee, 1993: 116.

303 Shu, 1996a: 29, also reporting that during the period of the Hard Strike, 1,647,000 criminal
cases were cracked.

304 Xi and Yu, 1996: 381, citing tip-offs in 3 million cases and handing over 280,000 people.
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outcome claimed for the ‘1983 Hard Strike’ was the improvement of
the people’s sense of security.’”

However, the police and police statistics call into question the effec-
tiveness of the ‘Hard Strike’ to reduce crime levels after 1984, or at
all.”°® The police have also noted that the problem of violent crime was
exacerbated by the ‘1983 Hard Strike’ because of the harsh treatment
of detainees and the brutalising effects of locking up minor offenders
with serious offenders.”"’

Some officials argue that the use of hard strike techniques is no longer
appropriate in the current social order environment as it fails adequately
to distinguish between the causes of minor offences and serious crime.’%
They challenge the characterisation of crime as a type of aberration, a
‘high tide’, that can be dealt with by a short, sharp strike and argue that
some problems of crime are long term.””” One official suggests that the
hard strike has not delivered the anticipated results and that enforce-
ment agencies should place greater emphasis on the use of administra-
tive coercive measures to combat crime.’'® Others point out that the
decision to launch a ‘Hard Strike’ remains a political decision made by
senior leaders who are insufficiently informed of the nature and extent
of crime and related social policies and that such decisions involve
inadequate consultation with research and enforcement agencies.’"!

Amongst the police themselves, an increasing number argue that it
is counterproductive to over-emphasise the use of the hard strike tech-
niques at the expense of local management, education, other local crime
prevention measures and regular policing work.’'” The police complain

395 Xiao, 2000: 95.

306 Zhang, 1991: 92; Zhao, 1991: 71, reporting that the rate of all violent crime began to rise again
in 1985. Wang, 1990: 580, 5846, the information reaching the MPS and senior political
levels was seriously distorted in 1985 because of a more serious than usual failure to put on
file cases reported to the police station. Wang attributes this to a desire of lower levels to
demonstrate that the ‘Hard Strike’ was a success: at 588. Meng, 1994: 19, arguing that despite
the proliferation of different forms of concerted action at both central and local level, they
have fundamentally failed to deal effectively with the rising crime rate.

307 Wang, Mingxin, 1993: 183.

308 Zhang, Qiong, 2002: 398-9; Gao and Zhao, 1999: 566, reporting that some scholars argued
it was inappropriate to include ‘striking quickly and severely’ as the guiding thought in the
amended Criminal Law as it over-emphasises severe punishment of crime at the expense of
education and prevention strategies.

309 Zhang, Qiong, 2002: 392-4.

310 Fang, 2002: 15, subsuming administrative coercive measures within the category of security
defence punishment, see chapter 8 at section 5.

311 \Wang, 2004: 42-5.

312 Tong and Wang, 1997: 263-5; Yu, 1993: 239; Wu, 1994: 543; Luo, Juegiang, 1997: 734,
discussing the need for the hard strike (yanda /™I') against crime to be matched by an equivalent
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that the strikes require them to divert a disproportionate amount of
resources to carrying out wave after wave of hard strikes’'’ and that
the strikes are planned and carried out in a formulaic way.’'* In Harbin
in 1988, for example, the municipal public security organs reported
being engaged in waging specialist struggles and hard strikes for 340
days out of 365.%"> One commentator has stated that local-level police
are exhausted from carrying out what they see as a never-ending stream
of campaigns.’'°

Police also complain that the primary burden of prosecuting hard
strikes falls on them.’'” In 1994, one police officer commented that
citizens are no longer particularly enthusiastic about ongoing concerted
actions and hard strikes and many are unwilling to participate.’®

Local police resistance to carrying out this type of hard strike
has resulted in uneven and weak enforcement as well as in over-
enforcement, which has been criticised as a form of ‘elastic criminal jus-
tice’.’!” It has been reflected in manipulation of statistics by attributing
to the period of the strike the number of cases that were put on file over
a much longer period; the inclusion of people detained under adminis-
trative forms of detention; and repeated detention of the same people as
a way of filling quotas set for that Hard Strike.’” The problem of failing
to put on file cases reported to the local police has been exacerbated by
continuing use of the strike.*”!

10.2 Class struggle, the theory of contradictions and the coercive
power of the state

Having rejected the centrality of notions of class struggle at the begin-

ning of the reform era, it seems incongruous that the distinction between

emphasis on crime prevention (yanfang i"#). Xiao, 2000: 348-9, asserting that many citizens
now believe that the ‘Hard Strike’ is the primary method of crime control and that local-level
prevention work is no longer required.

Fu, 1996, citing lack of resources in carrying out strikes and mindless reliance on strikes as
disrupting basic-level police work and police training as well as leading to misreporting of the
actual public order situation.

Su, 1994: 23, asserting that they are so predictable that when one is declared criminal, targets
just run away.

315 Wang, Mingxin, 1993: 182-3. 3¢ Tong and Wang, 1997: 265.

317 Meng, 1994: 19, arguing that whilst everyone takes the credit, the real work of carrying out
hard strikes is carried out by the police.

Su, 1994:23. 319 Zhang, 1991: 97. 320 Wang, Mingxin, 1993: 184.

Wang, 1990: 580, 584-8; Cui, 1993a: 353, arguing that almost exclusive reliance on the clear-
up rate to evaluate the performance of police is responsible for failure to report accurately the
local public order and crime situation. He argues that there is a disparity in reporting incident
occurrence rates, case filing and clear-up rates, which has led in turn to central-level policy
and law-makers being unaware of the true public order situation.

313
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antagonistic and non-antagonistic contradictions has remained so influ-
ential in policing social order. However, Deng Xiaoping drew heavily
on the concepts of the enemy and upon Mao’s theory of contradic-
tions when he formulated the first campaign of the ‘1983 Hard Strike’.
He instructed that the contradiction should be seen as ‘antagonistic’
and the targets the ‘enemy’. Such a characterisation justified the use
of punitive measures against the new enemy whose acts undermined
the economic reform programme. There is an ongoing debate about
the extent to which the Theory of Contradictions should be used to
understand and deal with crime in the reform era, which has direct
ramifications for the policing of social order and crime.””?

One view is that the range of antagonistic contradictions is very small
and the range of non-antagonistic contradictions very broad.””’ The
important focus of the police is thus to protect the success of the reform
and opening policy and to protect the productive forces. The police
have responsibility to deal with ‘destabilising forces’ and to ‘maintain
stability and unity’ (anding tuanjie %&##%). As these are considered to be
non-antagonistic contradictions, the techniques for resolution of these
disputes are education and persuasion.’’*

Yet another view is that all criminal activity is antagonistic by nature
and should be dealt with by using techniques of dictatorship.’”” This
view appears not to be widely held and was strongly criticised by a senior
academic, Professor Cui Ming, who warns against over-emphasis by the
police on the view that ‘all crime is a manifestation of class struggle’.
He points out that:

Even though some crime has a class character, by no means all does,
for example sex crimes, traffic and inadvertent crime, as are the vast
majority of other crimes.’”° If the police stick to the view all crime is a
manifestation of class struggle then it will be impossible to understand
clearly the causes of crime in the new era, there is a need to place struggle
against crime on a more scientific footing.’”’

322 This has been a longstanding issue. Cohen, 1968: 89-96, documenting a debate conducted
after Mao Zedong’s speech on the theory of contradictions on 27 February 1957 about the
circumstances and types of offences that should be characterised as antagonistic contradictions.
At 94, suggesting that both the nature of the crime and the circumstances and history of the
criminal were relevant.

323 Xiao, 1996: 96.

32% Xiao, 1996: 109; Cui, 1993a: 354-5, describing the main tasks of the police in the early stages
of socialism as striking against enemies; punishing crime; protecting the people and protecting
stability; promoting economic reform; and serving the Four Modernisations.

325 This view is discussed in Xiao, 1996: 97. 326 Cui, 1993a: 355-6.

327 Cui, 1993a: 356.
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Another point of view contained in the text of criminal justice policy
edited by the then Minister of Justice, Xiao Yang, is that the Theory of
Contradictions no longer has any direct impact upon the administration
of justice and can no longer be a substitute for the law.””® This text
asserts that the Theory of Contradictions has continuing relevance only
as a theory of criminal justice’”” and does not impinge upon the legal
principle of equality before the law, which requires determination of
criminal guilt and the amount of punishment be dealt with by law and
based on the act, not on thought, or status.””” Such a discussion indicates
that the Theory of Contradictions has been refigured in the reform era,
not only to remove its class basis, but also to make it compatible, in
theory at least, with the operation of the legal system.

Whilst characterising a contradiction as antagonistic remains linked
to the punitive power of the state, characterising a contradiction as
non-antagonistic does not exclude the use of force. The use of adminis-
trative coercive powers as an adjunct to Hard Strikes, ostensibly to deal
with non-antagonistic contradictions, illustrates the punitive nature of
these powers. As we have seen in the context of ‘mass incidents’, char-
acterisation of a contradiction as non-antagonistic is not determinative
of the amount of force that may be used by the police where there is
also a confrontational element to the dispute. This suggests that, if the
characterisation of a contradiction and the use of coercive force were
ever linked by more than theory, there has now been an uncoupling.
Force may now equally be used to resolve non-antagonistic contradic-
tions which are deemed to be ‘confrontational’ in nature as it is to deal
with antagonistic contradictions.

10.3 Is the Hard Strike antithetical to legal norms?

Although there continues to be affirmation of the ‘Hard Strike’ strat-
egy at the highest political levels,”’! there is growing debate about its
practical usefulness and appropriateness in the current social order envi-
ronment and doubt about whether it can be made compatible with the
principles of governance according to law. Officially, the hard strike,
broadly defined, should be carried out in accordance with the law (yifa

328 Xiao, 1996: 100. 329 Xiao, 1996: 96-7, 102. 330 Xiao, 1996: 100.

31 Law Yearbook Editorial Committee, 1999: for example, the 1998 reports on CMPO at 107;
the adjudication work report of the courts at 113; the procuratorial work report at 139; and
the public security work report at 157, all discussing the deepening and continuing use of hard
strikes and specialist strikes.
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yanda #i#5™4T). What does this mean? There is a range of differing
views,”’” including whether the term can be given meaning at all.

Recently, officials assert that the ‘Hard Strike’ should be seen as a
criminal enforcement policy and distinct from the substantive or proce-
dural aspects of the law.”> In justifying the continuing use of the ‘Hard
Strike’, officials argue that there is a need to adjust enforcement strate-
gies to take account of current problems of social order.’** One purpose
of the ‘Hard Strike’ is thus to direct the allocation of resources and
personnel.’”” Factually, such an assertion is unsustainable. The ‘Hard
Strike’ requires striking ‘hard’, which affects substantive interpretation
of the law, and ‘fast’, which addresses the procedural requirements of
the strike. In implementing ‘hard’, the unlawful conduct is to be char-
acterised as subject to a more serious charge than might otherwise be
brought. In implementing ‘fast’, enforcement agencies co-operate to
ensure that they consolidate their efforts and expedite criminal proce-
dures.’*® Only in this way is the mass sentencing rally possible.

To justify the continuing use of the ‘Hard Strike’, it has become
necessary to explain its consistency with legal principle and how to
prevent the conduct of a ‘Hard Strike’ being in breach or in disre-
gard of the law.”’” One criticism of the use of the ‘Hard Strike’ is that
it undermines the authority of the Criminal Law and CPL; however,
officials prefer a characterisation of law and the ‘Hard Strike’ as com-
plementary.”*® Some suggest that the requirement for severe and quick
punishment of targeted offences must be carried out within the formal
scope of the law.””” They include the requirement that the ‘Hard Strike’
be conducted within the scope and spirit of the amended Criminal Law
and the CPL. In particular, it must conform to the principles in the
amended Criminal Law of equality before the law’*’ and proportional-
ity, which requires that a punishment be proportional to the degree of
social harm caused by the offence.’*!

Some officials seek to interpret these basic principles in a way that
supports their arguments that the hard strike is premised on law.’* Their

32 Xiao, 1996: 158-82, canvassing a range of views.

333 Zhang, Qiong, 2002: 22; Xiong, 2001; Zhao, 2001.

34 Xiao, 1996: 170-1. 3% Zhao, 2001.

336 See, for example, discussion in Wang, 2004: 33. 337 Zhang, Qiong, 2002: 23.

338 Xiao, 1996: 169, citing this argument with disapproval.

339 Xiao, 1996: 162-6; Zhang, Qiong, 2002: 78-84. 340 Criminal Law, art. 4.

341 Criminal Law, arts. 5, 61; Xiao, 1996: 162-3; Zhang, Qiong, 2002: 70-1, arguing that the
purposes of the Hard Strike are reflected in arts. 2-5 of the 1997 Criminal Law.

342 Xiong, 2001, an official of the SPC, uses this term in relation to the ‘2001 Hard Strike’.
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interpretation of the principle of proportionality is that it requires the
calculation of the degree of social harm to be determined not only by
the specific act in question, but also by taking into account the overall
social order environment. The hard strike represents a political judg-
ment that the targeted offences cause serious harm to social order.’*’
This interpretation of proportionality combines criminal policy and law
in handling specific cases.’** These commentators do not reject the need
to consider and apply the Criminal Law provisions on mitigating factors
in determining the severity of punishment, despite the requirement for
severe punishment of targeted offences.’® The effect of the hard strike,
they say, is on the exercise of discretion in sentencing, where discretion
is exercised against the reduction of the severity of punishment; mitigat-
ing circumstances being given less weight than usual; and exacerbating
circumstances given more weight.”*® These views are reminiscent of the
1980 speech of Peng Zhen where he asserted that severe punishment
required both the act itself and the social order environment to be taken
into account.**’

A senior Chinese academic asserts the task of the Criminal Law is to
promote substantive over formal justice.”** He argues that, apart from
the principles of equality before the law and fairness of the criminal
law, fundamental to justice is that the scope of criminal punishments
be rational and reasonable.’*’ Provisions of the amended CPL were
designed to strengthen judicial independence;”® procedural protec-
tions for accused persons;”! and to clarify the jurisdictional boundaries
between the police, procuratorate and courts.’’?

Those who argue that the hard strike should be replaced with newer
criminal policies support their arguments by demonstrating how the
hard strike is inconsistent with the programme of ‘ruling the country
according to law’. The rule of law, they argue, means that law is supreme;
that it be for a proper purpose; that it be public, systematic and not
have retrospective effect; that the administration of justice should be
just and independent; and that it should embody the presumption of
innocence and procedural fairness.””’ Judged against these standards,

343 Xiao, 1996: 170; Zhao, 2001. 3 Xiong, 2001. 3% Xiong, 2001. 3% Zhao, 2001.

347 Peng Zhen, Key Points of the Speech at the Report Back Meeting of the Police, Procuratorate and
Court of Guangdong Province and Guangzhou City, 1 February 1980: at 212.

348 Chen, 1996: 392-3. 349 Chen, 1996: 396. 350 Chen and Yan, 1996: 4-5.

%1 Chen and Yan, 1996: 7-8, in particular by permitting the accused access to a lawyer within
twenty-four hours after being subject to a coercive measure by the police (art. 96), even though

this protection is flawed in practice.
32 CPL, arts. 7, 8, 12, 18,87,169. 3 Zhang, Qiong, 2002: 360-5.
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the hard strike is inconsistent with the spirit of the rule of law. Regular
abuses of power lead to doubt about its justness, excessive reliance on
the exercise of judicial discretion creates the conditions for abuse of
power and harms the rights and freedoms of individuals and the concept
of procedural fairness is undermined.”®* Thus, they conclude that the
concept of carrying out a hard strike ‘according to law’ is unclear and
ill-defined.”

These debates indicate that legal justification of the ‘Hard Strike’ has
become important. Whilst interpretations of what is required for gover-
nance according to law are manipulated to suit particular agendas, the
question of lawfulness can no longer be ignored. Efforts to ‘legalise’ the
hard strike have affected the content of legislation. Officials acknowl-
edge that the hard strike influences the drafting of and is reflected in
the content of the criminal codes in the provisions that facilitate severe
and rapid punishment of certain offences.’”® The revised Criminal Law
expanded the number of criminal offences whilst at the same time pro-
viding a better definition of offences.””” The amended Criminal Law
also retains the power of the state to punish severely. In drafting amend-
ments to the Criminal Law, it was decided that the number of crimes for
which the death sentence could be given ‘in principle would be neither
increased nor reduced’.””® A more direct impact of the hard strike upon
legislative drafting is the continuing use of the practice of changing
or interpreting law to accommodate a particular hard strike.”” As I
will discuss further, in the area of administrative detention, the legal
definition of powers continues to reflect the demand for flexibility and
imposes few procedural or substantive legal limits on the exercise of
these powers in the way the Criminal Law and CPL increasingly do.

354 Zhang, Qiong, 2002: 365-6, 400.

355 Zhang, Qiong, 2002: 366.  3%° Zhang, Qiong, 2002: 24-5.

357 Wang Hanbin’s explanatory speech to the NPC on the draft Criminal Law, 6 March 1997,
stating the purpose of the amendments was to facilitate implementation of the law, see Zhou,
1997: 1.

This decision was attributed to a view that the state of public order in China was very poor. As
aresult, the new Criminal Law contains fifty offences for which the death penalty may be given.
Zhou, 1997: 14—15. Zhou asserts that the 1979 Criminal Law contained twenty-eight provisions
under which the death penalty could be given, fifteen relating to counter-revolution. He asserts
that under the Criminal Law, and subsequent amendments, sixty-six crimes were punishable
by death.

For example, in suppressing Falungong: NPCSC, Decision on Banning Heretical Cult Organisa-
tions, and Preventing and Punishing Cult Activities, 30 October 1999 (in English): Explanation
of the SPC and SPP Concerning Laws Applicable to Handling Cases of Organising and Employing
Heretical Cult Organisations to Commit Crime, 8 October 1999 (in English).

358

359
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11 CONCLUSION

The problems in realising a comprehensive programme for social order
and crime control in China’s rapidly changing social, economic and
political environment have forced ongoing changes to be made to each
of the components of this programme. One outcome has been increas-
ing reliance on the administrative management and detention powers of
the police. As agencies struggle to respond to the challenges presented
by the social order problems resulting from this social transformation,
the formulation and implementation of social order policy and its rela-
tionship to law have become contested sites.

The state continues to emphasise local social order management and
crime prevention strategies as a major focus of its social order policy,
but the evidence suggests that efforts to strengthen grass roots organ-
isations for these purposes have not been entirely successful. Whilst
still using the rhetoric of the mass-line, there have been changes in
the basis upon which local community-based control mechanisms are
organised and operate, as well as in techniques of local policing. The
capacity of the state to use ideology, or even its local organisational
structures, to mobilise local residents is a thing of the past. Over the
period of reform, the structure and powers of community organisations
are being regularised and defined by law and, increasingly, members of
local organisations are remunerated.

The increasing reliance on more formal administrative sanction-
ing powers of the police over the period of economic reform can be
attributed to a combination of factors. The first is the failure of local
mechanisms adequately to prevent problems such as drug use, pros-
titution, bad behaviour and repeated minor offences by juveniles and
transients before they come to be dealt with more formally by the police.
More importantly, the demand for complete enforcement during ‘Hard
Strikes’ and other forms of concerted action has led both to net widening
and increasing reliance by police on their administrative powers.

The pre-reform distinction between antagonistic and non-
antagonistic contradictions continues to be used, though stripped from
its traditional class basis and more recently reinterpreted in an attempt
to make it compatible in theory with the policy of rule according to
law. With the launch of the ‘1983 Hard Strike’, the new enemy became
those whose criminal conduct damaged economic modernisation and
social order, justifying very severe punishment. However, the hard strike
mode of enforcement itself has taken on many different forms since the
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‘1983 Hard Strike’. These changes have facilitated increasing focus on
actual problems of crime and, whilst not eliminating the use of the ‘Hard
Strike’ for central political objectives, have diminished the extent of
that use compared with the ‘1983 Hard Strike’.**°

In this chapter I have considered the emergence of diverging views
about strategies for enforcement of social order. There is not unanimous
support for continuing use of the ‘Hard Strike’ and other forms of con-
certed action. Growing doubts are being expressed about the usefulness
of the hard strike as a crime control strategy. There are concerns that
it not only fails to address the current crime situation but that it pre-
vents a more rational allocation of resources to local crime prevention
and social management work. Demands that the implementation of the
‘Hard Strike’ be conducted according to law have strengthened. Sup-
porters of continuing use of hard strikes seek to justify them by adopting
a view of law enabling them to argue that hard strikes are consistent
with legal norms. Opponents of the continuing use of hard strikes adopt
interpretations of the law that reveal the hard strike to be antithetical
to legal norms.

[ have traced a growing impetus to regularise and legalise the CMPO
and its programmes in line with the policy of ruling the country accord-
ing to law.”®! Recently, a commentator has suggested that there is a
need to determine whether the CMPO should be implemented on the
basis of policy or law. If the latter, then they argue that the remaining
informal measures employed under the policy should be put on a legal
footing.’®’

Recognition of the need to justify policy and specific powers in legal
and not purely political terms opens for debate the legality and pos-
sibilities for reform of administrative detention powers. However, an
exploration of this development in the next two chapters will reveal
that the legalisation of these powers has been a slow process.

The policy of comprehensive management of public order and the
continuing use of Hard Strikes were conceived to deal with crime and
social order problems. What these strategies address only incompletely
are the broader structural causes of social instability and unrest brought
about by economic reform: economic inequality and official corruption.

360 Wang, Mingxin, 1993: 182-3; Fu, 1993: 167, pointing out that campaigns are political as they
do not address the problem of crimes committed by the powerful and target working-class
youth, who are easier targets and blamed for deteriorating public order.

361 Zhang and Wang, 2000: 26; Feng, 2000. 3% Zhang, Wei, 2002: 56.
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There is an increasing awareness that social stability rests on a broader
basis of institutional capacity and improved social equality and justice.
The programme of administration according to law should thus also be
seen as a key element of the state’s broader efforts to achieve social
stability.
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CHAPTER FIVE

REVIVAL OF ADMINISTRATIVE
DETENTION IN THE REFORM ERA:
PROSTITUTES AND DRUG ADDICTS

1 INTRODUCTION

In this chapter I trace the parallel development in the reform era of
two administrative detention powers: detention for education of pros-
titutes and clients of prostitutes and coercive drug rehabilitation of
drug addicts. These powers were both used by the CCP from around
1949. At that time, these powers, in combination with other measures,
were deemed to be so successful that, according to official accounts, the
problems of prostitution and drug addiction were eliminated and the
powers rendered obsolete. They were both revived at the beginning of
the reform era as part of the strategy for dealing with the deterioration
of social order and the ‘social vices’ that were identified as part of the
fourth ‘high tide’ of crime discussed in chapter 4.

Like RETL, these powers officially form part of the ‘second line of
defence’, the ostensible purpose of which is to prevent bad and morally
blameworthy conduct from deteriorating further into crime; and which
have been used as an adjunct to anti-crime campaigns. Unlike RETL,
both powers are directed at very specific targets, were officially abolished
and only revived later during the 1970s and 1980s. The reinstatement of
these powers took place after the decision was made to rebuild China’s
legal system. The ways in which these powers have developed from the
late 1970s thus provides a very good example of the ways in which the
Chinese state has managed legal reform in the context of social order.
In this chapter, I focus on the ways these two powers have developed.
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The impact of legal reforms on these powers is discussed further in
subsequent chapters.

An examination of the development of these powers enables closer
scrutiny of the enduring patterns of Party-state relations in the develop-
ment and implementation of the social order strategies and the powers
employed to implement those strategies discussed in chapter 4. Analysis
of these powers also provides a specific context within which to examine
the influence of social order policy, the hard strike in particular, on the
development and use of administrative detention powers and on their
legal form. I consider whether these administrative detention powers
are a remnant of the pre-reform era and conclude that they differ in a
number of significant ways from their pre-reform antecedents.

2 PROSTITUTION

2.1 Re-emergence of prostitution in the 1970s: characterisation
of the problem
In the late 1970s and early 1980s, the re-emergence of prostitution
was identified as a serious social problem requiring redress.' Like the
1950s, prostitution and using prostitutes is not characterised as a crimi-
nal offence. However, unlike the 1950s, it was no longer possible, after
more than thirty years of Communist Party rule, to characterise pros-
titution as a legacy of the exploitative feudal system.” In the 1950s,
prostitution was considered to be a form of ‘social illness’’ and a ‘malig-
nant tumour of the semi-colonial semi-feudal society’.* Prostitutes were
characterised as victims of oppression. However, even in the 1950s,
in the face of failure to eradicate prostitution after several years and
recidivism of prostitutes who had already been ‘liberated’, prostitutes
were also described as delinquents who refused to reform themselves.’
As prostitution spread in the late 1970s and 1980s from south-eastern
and coastal parts of China inland to the centre and west of the country
and from urban to rural areas, it quickly became characterised as one of
the main ‘public hazards’ to social order.® From the 1970s prostitution

I Mou, 1996: 1, citing Deng Xiaoping as saying: ‘Our cities have prostitutes, why are we not
dealing with it?

2 Xiand Yu, 1996: 253—4; Yu, 1992: 6-10.

3 Herschatter, 1997: 305. 4 Zhan, 2005: 416.

5 Henriot, 1995: 469, 476; Herschatter, 1997: 309—11, indicating that the women responsible for
overseeing the detention centres in Shanghai were encouraged to see prostitutes both as victims
of the old exploitative system, and as being ‘parasites’ who lived lives of debauchery.

6 Zhan, 2005: 417 (gonghai 27).
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was characterised in a way that emphasised the delinquency of prosti-
tutes. In a report to the CCPCC and the State Council, prostitution
was characterised in the following terms:

Recently the re-emergence of prostitution activities is completely dif-
ferent from that of old China where prostitution arose because of being
compelled to find some means of livelihood. The vast majority of pros-
titutes today desire material enjoyment, avoid disliked work and pursue
a degenerate parasitic lifestyle.’

The account of prostitution given by the police also emphasises the con-
nection between prostitution and the weakening economic and social
position of women in the reform era.® As in the 1950s, the decision was
made to eradicate prostitution.

As the amount of prostitution has expanded since the 1980s, the
range of people engaging in prostitution and the circumstances in
which prostitution takes place has also expanded.” The picture painted
by the police is of an extensive and multi-layered social order prob-
lem. Although the law now adopts a more gender-neutral definition of
prostitution,'” police accounts of prostitution remain highly gendered.
At one end of the scale, the police point to an increase in prostitu-
tion in rural areas and in the number of rural women and girls who
have come to cities in search of employment and become prostitutes.'’
They assert that the range of venues where prostitution occurs has
expanded from hotels, saunas, dance halls, hairdressers and karaoke
bars to include streets, taxis, parks, factories, building sites, bus and train
stations, wharves and privately owned houses. The mode of soliciting
has expanded to the internet.'” They also cite a trend towards better

T Report on Striking Hard Against and Resolutely Suppressing Prostitution and Preventing the Spread
of Sexually Transmitted Diseases, submitted to the CCPCC and the State Council by the MPS,
Mo], Ministry of Health, Civil Administration and Women’s Federation on 21 September
1987. Quan, 12 February 2004, reporting to Luo Feng, Vice Minister of Public Security that
80 per cent of registered female drug users engage in prostitution.

8 Xin, 1999: 1412, 1424-9.

9 Zhan, 2005: 425-30, setting out changes in age ranges, socio-economic background, family and
employment circumstances and migration status.

10 See, for example, the PRC SAPL, which uses a neutral third person pronoun (fit), and the 2001
MPS Response to a Request for Instructions on the Question of How to Determine the Nature of and
Deal with Sexual Acts between People of the Same Sex with Money and Property as the Intermediary,
discussed below.

11 Zhan, 2005: 433—4, noting that the price of sex amongst this group has decreased.

12 Zhan, 2005: 420-31.
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organisation of prostitution and a growing involvement of organised
crime. !’

Less visible forms of prostitution, including taking a ‘second wife’,
keeping a mistress or ‘secretary’, whilst common, appear less frequently
in police accounts of prostitution and strategies for its elimination.'*
Jeffreys notes that the practices of taking a ‘second wife’ or keeping a
mistress are very controversial as they are often linked to official corrup-
tion, but are far less public and difficult to police.”” These cases often
come to public attention as ‘sex and corruption’ scandals. Examples
include the dismissal in June 2006 of Beijing Government Vice Mayor
Liu Zhihua and Vice Admiral Wang Shouye, both of whom, in addition
to allegations about financial corruption, were found to lead ‘morally
degenerate’ lifestyles, keeping several mistresses. '

The police conceptualisation of the nature of the ‘problem’ of prosti-
tution has influenced the strategies that have been adopted to eradicate
different forms of prostitution. Whilst maintaining the rhetoric of elim-
ination of prostitution, the police also recognise the reality that their
efforts have been unsuccessful so far and have introduced measures to
strengthen regulation of prostitution, especially in public venues where
prostitution occurs. As Jeffreys points out, the police not only build a
picture of the problem as part of their own strategy-making processes
but also, through the extensive use of media during anti-prostitution
campaigns, create for the public an image of prostitution and of the
harm it causes.'’

Mainstays of police strategies to eradicate prostitution have included
a series of hard strikes against prostitution and measures to regulate and
manage public venues such as dance halls and bars. These strategies
target the types of prostitution and sexual services that relate to public
venues and so are less likely to catch more private forms of prostitution.
However, in the face of continuing failure to eradicate prostitution,
coupled with the recognition of the spread of sexually transmissible dis-
eases (‘STDs’) and HIV/AIDS, there is increased debate about whether

eradication remains the correct strategy.

13 Zhan, 2005: 427.

14 Zhang, Dunli, 2000: 20, includes this type of activity within the eight categories of prostitution,
two of which include sex with a designated person or group of people.

15 Jeffreys, 2004: 169-71.

16 O'Neill, 2006, in relation to Liu Zhihua; Xinhua News Agency, 29 June 2006, in relation to
Wang Shouye.

17 Jeffreys, 2004: 167-9.
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2.2 Measures used to eradicate prostitution

Prostitution and using prostitutes is generally not characterised as a
criminal offence, but as a public order offence primarily to be dealt with
under the security administrative punishments laws.'®

A range of measures has been adopted in the state’s efforts to erad-
icate prostitution. These include registration at the police station as
a member of the focal population, administrative sanctions under
the Security Administrative Punishments Law (‘SAPL’) (which replaced
the SAPR on 1 March 2006), such as a warning, fine or administra-
tive detention and detention in specialist detention centres, or under
RETL.

In June 1981, in the Notice on Resolutely Prohibiting Prostitution Activi-
ties, the MPS directed that prostitutes be identified from the registers of
the focal population and that a consolidated strike be made against all
prostitution-related activities. In this document, the MPS specified a
range of measures to be taken against prostitution and related activities.
Criminal sanctions were to be imposed on those who ran brothels, who
forced or lured women into prostitution or who prostituted knowing
they had an STD' in accordance with the provisions of the Criminal
Law.”’

Differential treatment was prescribed for prostitutes depending on
the seriousness of their transgressions. Those who prostituted occasion-
ally, or who ‘hankered after petty gains’ (tantu xiaoli #¥¥l), were to be
educated and placed under the control of their head of family.”! Those
with regular employment were to be given a warning, fine or adminis-
trative detention under the SAPR (as it then was);** or a disciplinary
sanction by their work unit which was also to organise for the person
to be subject to help and education in their local community.”’ Those
who had floated into the city from the countryside were to be gath-
ered up for education’® and then repatriated to their home town where
they were to be subject to control and education by the local security

18 Zhan, 2005: 418.

19 Notice on Resolutely Prohibiting Prostitution Activities, art. 2.

20 Criminal Law, arts. 358, 359, 361, organising, luring, forcing into prostitution and housing
prostitutes; Criminal Law, art. 360, prostituting knowingly with a sexually transmitted disease.

21 Notice on Resolutely Prohibiting Prostitution Activities, art. 3(1).

22 Later amended by the Decision on Strict Prohibition of Prostitution, point 4, para. 1. SAPR, art.

23 Notice on Resolutely Prohibiting Prostitution Activities, art. 3(2).

24 The term used in the text is shourong jiaoyu, which I have translated elsewhere as detention for
education. However, in this context it appears that the term is being used to describe detention
for the purposes of education generally, rather than to refer to a particular form of detention.
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organisation.”” Those who had no regular employment, or continued
to prostitute after being educated, were to be sent to RETL.”® Both the
CMPO’" and the Temporary Measures on Re-education through Labowr
(‘Temporary Measures’) passed in 1982%° required that repeat offenders
be sent to RETL.

Prostitution was targeted as part of each of the campaign of the ‘1983
Hard Strike’. The General Office of the CCPCC approved a report on
8 April 1983 reaffirming the use both of administrative punishments
under the SAPR for prostitutes and clients of prostitutes and RETL for
those prostitutes repeatedly caught prostituting.”” In respect of repeat
offenders, it required that all those caught be sent to RETL.”" Local
reports indicate that campaigns for the elimination of prostitution began
around 1982°! and were conducted throughout the first two campaigns
of the ‘1983 Hard Strike’.”” Since the ‘1983 Hard Strike’, the police
have waged an ongoing series of hard strikes against prostitution.

The current legal regime relating to prostitution replicates this range
of punishments. Minor infringements are dealt with under the SAPL,
which provides for administrative detention of prostitutes or clients of
prostitutes for between ten and fifteen days, together with a fine of up
to RMB 5,000. Where the situation is not serious or where a person is
soliciting in a public place, administrative detention of up to five days
and a fine of up to RMB 500 may be imposed.”> The same penalties
apply to people who incite, encourage or introduce a person to prosti-
tution,’ who organise pornographic audio visuals or performances, or
who engage in licentious behaviour.”> Where the police discover drug
taking, gambling or prostitution associated with venues such as hotels,
dining facilities, cultural and entertainment venues, taxis and the like,
the person tipping off those engaged in prostitution will be subject to

25 Article 3(3). 26 Article 3(1)—(3).

27 Five Major Cities Meeting, point 5. 28 Article 10.

29 General Office of the CCPCC, issuing the MPS, All-China Women’s Federation, Two Party
Organisations, Report on Resolutely Suppressing Prostitution Activities. The enforcement decisions
of this Report were then issued by the SPC, SPP and the MPS in the Opinion on How to Handle
Cases Involving Prostitutes, Clients of Prostitutes and Secret Prostitutes, 7 August 1984.

General Office of the CCPCC, issuing the MPS, All-China Women’s Federation, Two Party
Organisations, Report on Resolutely Suppressing Prostitution Activities, point 4 provides ‘faxian
yige, shourong yige, songchu laodong jiaoyang' (RS—A, a—", HElis 5457).

Mou, 1996: 278, in respect of Fujian province, at 310, in respect of Guangdong province, and
at 344, in respect of Hubei province.

Mou, 1996: 247-8, indicating that, in Liaoning province, the first campaign to eliminate
prostitution was conducted between 1983 and 1985 and that several specialist struggles were
carried out after that.

33 Article 66. 34 Article 67. 35 Article 68.
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administrative detention of between ten and fifteen days.’® The SAPL
provides that those repeatedly offending Articles 67 and 68 will be sub-
jected to ‘coercive education measures on the basis of state regulation’,
which at present means RETL.”” Those who prostitute or use prostitutes
and have been caught many times and fail to reform may be placed in
detention for education and recidivists sent to RETL.

Where the conduct is to be subject to criminal sanction, the cat-
egories of criminal offence largely correspond with the categories
of infringement set out in SAPL,”® except engaging in prostitution
or using prostitutes, which is not punishable as a criminal offence
except where the person knows they have an STD or visits prostitutes
under fourteen years old.”” Organising or forcing others into prosti-
tution is not punishable under the SAPL but is subject to criminal
sanction.*

Regulation and control of venues associated with prostitution was
strengthened in 1999 when the State Council passed the Regulations
for Management of Recreation Venues. The regulations expressly prohibit
prostitution, and permitting, inducing or encouraging prostitution in
these venues. They also prohibit the provision of sexual services and

any acts that ‘run counter to social public morality’.*!

2.3 Revival of specialist prostitute detention centres: detention
for education (shourong jiaoyu W3E#E)*

One police source asserts that specialist detention for the education
and reform of women who ‘prostituted and engaged in other promiscu-
ous hooligan activities’ (liumang yinluan FiREH)? was initially set up
in Shanghai and Wuhan in 1984.** The establishment of a prostitute
detention centre in Shanghai arose out of a 1982 investigative report
submitted to the Shanghai Party Committee by the Women’s Feder-
ation and Party organs, recommending establishment of a specialist

36 Article 74.

37 Article 76 (HaRTEBUTRUGRENEA ). See MPS, Explanation of Several Questions on Imple-
mentation by the Public Security Organs of the ‘PRC Security Administrative Punishments Law’ 23
January 2006.

38 Criminal Law, art. 359 (with the equivalent provision in the SAPL, art. 67), art. 362 (with the
equivalent in the SAPL, art. 74) and art. 301 (with an equivalent in the SAPL, art. 68).

39 Criminal Law, art. 360. 40 Criminal Law, arts. 358 and 361. 41 Article 25.

42 An earlier, abbreviated and in parts outdated account of the revival of detention for education
and coercive drug rehabilitation is contained in Biddulph, 2003.

4 The term is used in Report on Resolutely Striking against and Eliminating Prostitution Activities and
Preventing the Spread of Sexually Transmitted Diseases, 16 August 1985.

# Mou, 1996: 193.
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prostitute detention centre. Funding and approval for establishment
of the centre was given to the Shanghai public security organs, the
Women’s Federation and the civil affairs bureau, and it was to be run
by the public security organs.*’ Formal establishment of the centre was
approved in September 1984 by the Shanghai Party Committee and
Municipal Government by issue of a local regulation.*®

The success in Shanghai of specialist detention was noted in a report
of 16 September 1985,*” which endorsed the use of specialist prosti-
tute detention centres and recommended that other cities follow the
Shanghai example. Specifically, the report recommended that the local
police, civil affairs bureau, judicial administration, health department
and Women'’s Federation carry out investigations and prepare a report
for the local government to act upon.*® The report also required des-
ignation of certain hospitals to carry out compulsory testing for and
treatment of STDs for prostitutes and their clients. Registration and
reporting was required for those found to be positive.*’

The Fujian Provincial Government issued the Announcement on Strik-
ing Against and Eliminating Prostitution and Using Prostitutes on 20 January
1986, approving the detention of prostitutes in Women’s Education
Centres (Funii Jiaoyang Suo) where their offences were not sufficiently
serious to warrant being sent to RETL.”Y This announcement permit-
ted detention for between six months and two years and permitted the
police to approve an extension of a further year.”! At this time the
establishment of detention centres and detention of prostitutes had not
yet been authorised by central government legislation.

45 Zhan, 2005: 449; Mou, 1996: 265. The Shanghai report indicates that from the time of estab-
lishment until the end of 1993, the female detention centre had taken in 4,099 people and the
clients of prostitutes centre had taken in 1,631 people.

Mou, 1996: 265, Several Regulations on the Work of Detention for Education of Female Prostitutes
and the Opinion on Handling People who Prostitute and Clients of Prostitutes, no dates given.
Seven agencies, Report on Resolutely Striking against and Eliminating Prostitution Activities and
Preventing the Spread of Sexually Transmitted Diseases, 16 September 1985.

Report on Resolutely Striking against and Eliminating Prostitution Activities and Preventing the Spread
of Sexually Transmitted Diseases, point 1 at 117.

Report on Resolutely Striking against and Eliminating Prostitution Activities and Preventing the Spread
of Sexually Transmitted Diseases, point 2 at 117-18.

Mou, 1996: 279, approving the Report on Resolutely Striking Against and Suppressing Prostitution
and Using Prostitutes prepared by the Fujian Bureau of Public Security requiring construction
of detention for education centres. According to its report, Fujian in 1993 had nine detention
centres with one in Xiamen for clients of prostitutes and a capacity for 2,000 people.

Mou, 1996: 285. In 1990 the provincial government approved and issued the Bureau of Public
Security, Fujian Province Temporary Regulations on Detention for Education of Female Prostitutes,
describing the targets and approval procedures.
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2.4 Specialist struggles against prostitution and the expansion
of detention for education from 1986

Prostitution, and prostitution-related offences, drug-related offences
and gambling were targeted as part of the third campaign of the ‘1983
Hard Strike’ between March and October 1986.”” The strike against
prostitution was directed by the State Council Notice on Resolutely
Suppressing Prostitution Activities and Preventing the Spread of Sexually
Transmitted Diseases, issued on 1 September 1986, and complementary
notices passed at that time.”’ This Notice pointed to the failure of efforts
to eradicate prostitution and urged concerted action to eliminate it, but
required that the Notice itself and the action taken pursuant to it not
be publicly disclosed.”

This Notice required that prostitutes be punished either under the
terms of the SAPR or be sent to RETL, but did not mention the estab-
lishment of specialist detention for education centres. This strike, how-
ever, provided impetus for more widespread construction of specialist
detention centres throughout the country.”” In Liaoning province, for
example, construction of detention for education facilities for prosti-
tutes commenced in 1986.°°

In Guangdong in June 1987 the Standing Committee of the Guang-
dong People’s Congress passed the Guangdong Province Regulations on
Suppressing Prostitution, Using Prostitutes and Secret Prostitution, which
provided for a range of penalties including detention of prostitutes and
RETL.”7 Article 5 provides:

Deal with prostitutes by imposing up to fifteen days’ administrative deten-
tion, directing a statement of repentance be given and returning her
to her family or work unit for control and education (guanjiao E#X).

52 Xi and Yu, 1996: 379.

53 MPS, Notice on Strengthening the Public Order Management of the Hotel Industry, 7 July 1986;
regulations for management of hotel industry are set out in the MPS, Measures on Managing
Public Order in the Hotel Industry, approved and issued by the State Council on 23 September
1981.

Notice on Resolutely Suppressing Prostitution Activities and Preventing the Spread of Sexually Trans-
mitted Diseases, point 9 at 229.

Mou, 1996: 345, reports that in 1987 the Hubei Provincial Party Committee and the Provincial
government jointly issued notices requiring detention for education of prostitutes.

Mou, 1996: 252. Liaoning province reported conducting a campaign in 1986 and 1988 based
on the State Council’s September 1986 notice.

These regulations were an amended version of 1981 public security regulations and there is
an indication that detention for education centres were established in Guangdong before the
1987 regulations were passed: Mou, 1996: 311.
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Where the situation is serious, take her in for education (shourongjiaoyang

WAFHFF) for between six months and one year or impose RETL. In general
fines of up to RMB 5,000 are permissible.’®

In 1989 the Guangdong People’s Government passed regulations autho-
rising detention for education in terms not completely identical to those
of other localities.”

The central authorities began supporting more widespread construc-
tion of detention for education centres from 1987. On 26 October 1987
the General Offices of the CCPCC and the State Council jointly issued
instructions to intensify efforts to eliminate prostitution.’” The State
Council and CCPCC expressed concern that efforts to eliminate pros-
titution had not been particularly successful and instructed all Party
and state agencies to strike hard to eliminate prostitution and related
activities. Amongst the recommendations was a proposal to build spe-
cialist prostitute detention centres in areas where no detention centres
had yet been established and to increase the number of areas with such
detention centres from the eighteen already established on the basis of
local regulations.®" The approval document indicated that some cen-
tral funding for the construction of these detention facilities would be
made available after negotiation between central and local levels.®” This
document also emphasised strengthening of ongoing social order man-
agement,”’ in particular the management of entertainment venues and
hotels.®* The continuing lack of success of strikes against prostitution

58 In 2003, approximately AUD 1,000.

59 Ke, 1994: 48, refers to the Temporary Regulations of Guangdong Province on Carrying out Detention
for Education of Prostitutes and Users of Prostitutes etc, Seven Types of Offenders 1989.

6 Issuing a report prepared by the MPS, MoJ, Ministry of Health, Ministry of Civil Affairs and

the National Women’s Federation, entitled Striking Hard Against and Resolutely Suppressing

Prostitution Activities and Preventing the Spread of Sexually Transmitted Diseases, 21 September

1987.

Report on Striking Hard Against and Resolutely Suppressing Prostitution Activities and Preventing

the Spread of Sexually Transmitted Diseases, submitted to the CCPCC and the State Council by

the MPS, Mo], Ministry of Health, Ministry of Civil Affairs and Women’s Federation on 21

September 1987.

Report on Striking Hard Against and Resolutely Suppressing Prostitution Activities and Preventing

the Spread of Sexually Transmitted Diseases, para. 5 at 222. It proposed that they are all to

be compulsorily tested for STDs and compulsorily treated at their own expense and required
expansion of the STD-testing facilities set up by the Ministry of Health. Foreigners are to be
expelled.

03 General Office of the CCPCC and General Office of the State Council, issuing the Report on
Striking Hard Against and Resolutely Suppressing Prostitution Activities and Preventing the Spread of
Sexually Transmitted Diseases, 26 October 1987.

o4 At 224-6.
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provided an impetus to local enforcement agencies to expand the scope
of detention to include clients of prostitutes from 1987.%°

At a public security work meeting in May 1988, the establishment
by municipalities and local areas of detention for education centres
was affirmed. The decision made at that meeting to expand the scope
of detention nationwide was subsequently approved by the MPS in
the Summary of Minutes of Meeting on Further Attacking and Suppressing
Prostitution and Using Prostitutes and Doing a Good Job of Detention for
Education Work.%®

2.5 The concerted action against the ‘Yellow Evils’ and the
‘Six Evils’ 1989-1990

In light of the limited success of the actions taken since 1987 to elimi-
nate prostitution and prevent the spread of STDs, on 9 January 1989 the
Minister of Public Security, Wang Fang, convened a meeting attended
by state, Party and other mass organisations determined to strengthen
actions to eradicate prostitution.®’ The meeting approved the ongoing
expansion of detention for education. The meeting decided that only
a small proportion of prostitutes met the criteria for criminal prosecu-
tion or RETL, but noted that, for the vast majority, punishments given
under the SAPR by way of a fine, detention or warning had not deterred
them.® The meeting also determined that comprehensive management
should be strengthened, in addition to strengthening the force of the
hard strike and increasing use of administrative detention.®’

Prostitution and related offences were included in the nationwide
strike against the Yellow Evils and the ‘Six Evils’ that was approved by
the CCPCC and the State Council in November 1989 and conducted

65 Ke, 1994: 48, in cities including Shanghai, Beijing, Wuhan, Dalian and Xi’an. Mou, 1996: 265,
in the Shanghai report indicates that from the time of establishment until the end of 1993, the
female detention centre held 4,099 people and the prostitute client centre held 1,631 people.
Referred to in Ke, 1994: 48 and Zhan, 2005: 450.

Summary of the Minutes of Meeting on Research on Striking against and Eliminating Prostitution and
Using Prostitutes: at 142. Representatives attended from the State Planning Commission, State
Education Commission, Ministry of Supervision, MPS, Ministry of Civil Affairs, Mo], Ministry
of Finance, Ministry of Commerce, Ministry of Culture, Ministry of Telecommunications,
Ministry of Health, State Administration of Industry and Commerce, State Tourism Bureau,
Legal Bureau of the State Council, New China News Agency, Central Discipline Inspection
Committee, Central Propaganda Bureau, NPCSC Legislative Affairs Committee, SPC, SPP,
National Women’s Federation and the Communist Youth League.

Summary of the Minutes of Meeting on Research on Striking against and Eliminating Prostitution and
Using Prostitutes: at 143.

Summary of the Minutes of Meeting on Research on Striking against and Eliminating Prostitution and
Using Prostitutes: point 3 at 144.
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between November 1989 and January 1990.7° The focus of the con-
certed action against the ‘Yellow Evils’ and the ‘Six Evils’ varied from
locality to locality. In large cities and provinces such as Shanghai,
Guangdong, Fujian, Zhejiang and Hainan, the focus was on prostitu-
tion.”! The rate of enforcement against prostitution and prostitution-
related activities under this strike increased dramatically.’”

Although nationwide statistics are not available, statistics from sev-
eral regions are illustrative of the increase in enforcement over the
period of the concerted action. In Liaoning, for example, the police
reported that during the period of this action, in the six-month period
to March 1990, 3,333 people were seized for prostitution and related
offences, compared with an average of 200 per year between 1983 and
1985 and 400 per year between 1986 and 1988.7°

In Shanghai the rate of enforcement against prostitutes and clients
of prostitutes during the ‘Six Evils’ action also increased dramatically.
Actions taken against prostitutes in the period 1983-8 hovered in the
hundreds, ranging from 244 in 1984 to 678 in 1988. In 1989, 10,869
prostitutes were given some form of sanction. This fell back to forty-two
in 1990 and then increased to 1,042 in 1991.74

In a notice dated 7 May 1990, the MPS noted that although the offi-
cial activities associated with the ‘Six Evils’ action were mostly finished,
the public security organs would continue to concentrate on attack-
ing the ‘Six Evils’ in preparation for the Asian Games,”’ focussing on
Beijing, Tianjin and Shanghai.”®

2.6 Hard strikes and concerted actions after 1990
Since 1990, further specialist struggles have been waged at regular inter-
vals both locally’” and nationally. Strikes conducted between 1991 and

70 The formulation of targets and implementation of the strike are discussed in chapter 4 at 8.6.

"l Law Yearbook Editorial Committee, 1991: 32, reporting that the focus of the strike in Jilin was
gambling, in Changsha it was an attack on the ‘fortune telling street’. In Sichuan, Guangxi,
Shandong, Guizhou and Henan, the focus was on kidnapping and selling women and children
and in Yunnan the focus was on drug offences.

72 Law Yearbook Editorial Committee, 1991: 32, reporting that a total of 576,000 cases were
handled during the two months of the ‘Six Evils’ strike, of which 62 per cent were gambling-
related offences.

3 Mou, 1996: 248.

™ Mou, 1996: 277. These figures give no indication of how the cases were handled.

75 Held between 8 September and 7 October 1990.

76 MPS, Notice on Deepening the Struggle to Eliminate the ‘Six Ewils’ Strictly According to Law and
Implementing Policy, 7 May 1990.

77 Mou, 1996: 248-9. In Liaoning between May 1991 and February 1992 the CCPCC directed
that a specialist struggle under the title of the Liu Bu Ju (/~##53) (6 Ministries and Commissions;
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1993 against prostitution were linked with campaigns against kidnap-
ping and selling women and forcing women into prostitution.’®

In 1996, elimination of prostitution was identified as a key task of the
public security agencies,”” and action against prostitution and gambling
was included as part of the ‘Hard Strike’ conducted between April and
July 1996.%° The prostitution-related cases handled during that period
accounted for 43 per cent of that year’s total.”!

In 2000, another nationwide action against prostitution, gambling
and drug offences was launched after the General Office State Council
on 30 June issued the Notice Issuing the MPS etc. Departments’ Opinion
on Commencing a Specialist Action to Strengthen Management of Public
Entertainment and Service Venues and to Conduct a Severe Strike against
Ewil Social Influences Including Prostitution and Using Prostitutes, Gambling
and Drug Use and Trafficking. This notice mandated that concerted
action be taken against activities including prostitution between July
and September 2000, which resulted in sanctions being imposed on
82,000 prostitutes.*” This was followed in 2001 by a specialist action
targeting entertainment and service venues, which coincided with the
2001 Hard Strike’ against serious crime.”” It continued the strike
against prostitution and prostitution-related activities, requiring the
police to prefer punishment by imposing administrative detention, or
detention for education over imposition of a fine. It directed that the
police:

comprising the ministries and commissions of public security, administration of industry and

commerce, culture, tourism and industry and the procuratorate) be conducted under the lead-

ership of the provincial government against targeted sites, such as hotels, dance halls and taxi

stands. As a result of this specialist struggle, it was reported that 4,788 prostitutes and clients

of prostitutes were seized.

SPP, Notice on Fully Developing Procuratorial Capacity Resolutely to Strike against Kidnapping and

Selling Women and Children and the Crime of Coercing, Luring and Keeping Female Prostitutes,

Actively to Co-ordinate Investigation, Prohibition and Elimination of Prostitution and Using Prosti-

tutes, 11 January 1991 and see excerpts of speeches made at meetings throughout the country in

1993 on the work of striking against kidnapping and prostitution extracted in Shu, 1996b: 42-7

(Shu Huaide at that time was the Secretary-General of the Central Political-Legal Committee

and Director of the General Office of the Central CMPO Committee); Law Yearbook Editorial

Committee, 1994: 87.

9 Zhan, 2005: 446

80 Law Yearbook Editorial Committee, 1997: 200.

81 | aw Yearbook Editorial Committee, 1997: 202.

82 Law Yearbook Editorial Committee, 2001: 213.

83 MPS, Ministry of Supervision, Ministry of Culture, Administration of Industry and Commerce,
Plan for a Specialist Action to Rectify and Regularise the Order of Singing and Dancing Entertainment
and Service Venues, 11 September 2001.

8
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in conducting this work, resolutely stop activities such as substituting
fines for detention and substituting fines for imposing criminal sanctions
and increase the imposition of administrative detention and detention
for education on prostitutes and clients of prostitutes.**

Based on available statistics, the number of prostitutes given an admin-
istrative sanction has gradually increased from 201,000 in 1991,%° to
240,000 in 1992,%° to0 362,057 in 1995,%7 to 418,000 in 1996,% reduc-
ing slightly to 399,000 in 1998.%

The number of detention for education centres has increased over
time. In June 1992 there were 111 detention for education centres
established nationwide, with a capacity of over 20,000 people.”” By
the end of 1995 the police reported establishment of 150 detention for
education centres nationwide, with a population of 38,000 people.”’ At
the end of 1996, the number of detention centres was 160, with a total
capacity of over 40,000 and 31,000 new entries for that year.”” In 1999
there were 183 detention for education centres.”’

2.7 Regulation of detention for education
(i)  Decision on Strictly Prohibiting Prostitution and Using
Prostitutes 1991
Prior to 1991, expansion of detention for education had been based on
local regulations and encouraged by policy and administrative docu-
ments issued by the CCPCC and the State Council. There was grow-
ing doubt about the capacity of provincial-level governments and
congresses legally to authorise detention powers such as this and an
acknowledgement that there was a need to ‘legalise’ and ‘systematise’
the detention power as quickly as possible.”* The process for drafting the
legislation to legalise this detention power illustrates continuing con-
centration of control by enforcement organs over the legal definition
of the powers they are responsible for enforcing.

8% Gong’an Bu Fazhi Ju, 2001: point 3.5 at 632.

85 Law Yearbook Editorial Committee, 1992: 44.

86 L aw Yearbook Editorial Committee, 1993: 119.

87 Law Yearbook Editorial Committee, 1996: 167.

88 Law Yearbook Editorial Committee, 1997: 202.

8 Law Yearbook Editorial Committee, 1999: 157; these statistics do not specify precisely what
punishment has been given.

%0 Zhan, 2005: 450-1.

91 Law Yearbook Editorial Committee, 1996: 167.

92 Law Yearbook Editorial Committee, 1997: 202.

9 Zhan, 2005:451. %4 Mou, 1996: 127; Ke, 1994: 48.
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The January 1989 Summary of the Minutes of the Conference on Research
on Striking against and Eliminating Prostitution and Using Prostitutes reveals
that concern was expressed that with rising levels of legal conscious-
ness, agencies would be ‘asked for an explanation’ about the basis upon
which people were detained for education. The meeting recognised the
urgent need to provide a legal basis to justify use of the power. The meet-
ing designated the Legal Bureau of the State Council (as it then was)
with the responsibility for liaising between the NPC Legislative Affairs
Committee and the MPS in preparing draft legislation for submission
to the NPCSC.”

After what the police described as ‘extensive investigations’, the MPS
drafted the Decision on Strictly Prohibiting Prostitution and Using Pros-
titutes (‘Prostitution Decision’) which was sent to the State Council
with a request that the draft be sent to the NPCSC for passage into
law.”® On 4 September 1991, the NPCSC issued the Prostitution Deci-
sion which has since been relied upon as the ‘legal basis’ for detention
for education.

According to the police, the Prostitution Decision ‘provided us with
an important legal basis and weapon of struggle in our work to elimi-
nate prostitution both now and in the future’,”” This view reflects the
instrumental view of law as a tool or ‘weapon’ to underpin enforcement
policy. Unlike the drafting of legislation that affects the structure of
state powers more generally,”® the process of drafting and passing this
legislation did not involve broad consultation and debate. It represents
the formalist use of legislation to put a cloak of legality on a power that
continues in substance to be poorly defined by policy and administrative
documents.

The Prostitution Decision consolidated and superseded the rules and
regulations passed in the 1980s for suppression and control of prostitu-
tion, setting out actions that could be taken in respect of prostitution-
related activity including under the SAPR, Article 30.” It also made

95 Chen, 1992: 143.

96 Luo, 1992: 35. This report can be considered authoritative as the author was the deputy head
of the Legal Affairs Division of the MPS at the time of publication of the article.

97 Mou, 1996: 120.

98 Such as the Legislation Law, discussed in chapter 7 at 7.4, and the ARL, discussed in chapter 8
at 6.5.

9 Prostitution Decision, para. 4. SAPR, art. 30 permitted imposition of a warning, a fine of up to
RMB 5,000 or up to fifteen days’ administrative detention; detention for education of prostitutes
for between six months and two years; and RETL and a fine of up to RMB 5,000 for those who
re-offend.
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amendments to the criminal sanctions that could be imposed in respect
of prostitution-related offences, which were later incorporated into the
amended Criminal Law.'® It required that all prostitutes be tested for
STDs and coercively treated.!”!

Paragraph 4.2 sets out the formal legal basis for the power of detention
for education in the following terms:

Those who prostitute or use prostitutes may be coercively gathered up
by the public security organs in conjunction with other relevant depart-
ments to carry out legal and moral education and to engage in productive
labour to give up this evil habit. The time limit [for detention] is between
six months and two years. The State Council will pass specific measures
[for implementation].

The MPS issued the Notice on Conscientiously Implementing the NCPSC
Decision on Strictly Prohibiting Prostitution and Using Prostitutes on 23
November 1991 in order to ‘fill the legislative gap’ until further, more
detailed implementing measures could be passed by the State Coun-
cil.'®” The State Council passed the Measures for Detention for Education
of Prostitutes and Clients of Prostitutes in 1993.'%% These three documents
serve as the primary regulatory basis of detention for education.

The State Council Measures for Detention for Education of Prosti-
tutes and Clients of Prostitutes largely adopted the contents of the 1991
MPS Notice'** and authorised the MPS to interpret and implement the
Measures.'” The Measures for Detention for Education of Prostitutes and
Clients of Prostitutes made the public security organs solely responsible
for the determination to send a person to detention for education, as
well as for management of the detention centres.'"

(i) Targets

The targets for detention are ‘prostitutes’ and ‘clients of prostitutes’,
apart from those to be punished under the SAPL and those whose con-
duct does not warrant RETL. Some categories of people are excluded
from detention by the State Council Measures, including a child under
the age of fourteen, a person with a serious contagious disease apart

100 The SPP issued the Notice on Strictly Implementing the NPCSC ‘Decision on Strictly Prohibiting
Prostitution and Using Prostitutes’ and ‘Decision on Strictly Punishing those Criminal Elements who
Kidnap and Sell Women and Children’, 17 September 1991, affirming that provisions in the
Prostitution Decision superseded any prior inconsistent law or interpretation.

101 Pyostitution Decision, para. 4. 102 Article 4.

103 Passed to take effect on 4 September 1993. 104 Mou, 1996: 132.

105 Article 22. 106 Articles 3, 7 and 8.
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from an STD, a person who is pregnant or nursing an infant under one
year old and a person who has been coerced or tricked into prostitu-
tion.'%” Although the traditional premise was that prostitution was a
female occupation,'™ the wording of the NPCSC Prostitution Decision
does not use gender-specific language.'"” The indeterminacy of targets
for detention relates both to the definition of prostitution and using
prostitutes and to the circumstances in which this conduct will warrant
imposition of detention for education rather than another sanction.

The conduct that constitutes prostitution or using a prostitute is not
defined in either the NPCSC Prostitution Decision or the 1993 Measures
for Detention for Education of Prostitutes and Clients of Prostitutes. In light
of this lack of definition, some areas passed local regulations which set
out a definition of prostitution. Such regulations include the Decision of
Guizhou Province on Prohibition of Prostitution and Using Prostitutes, the
Regulations of Dalian Municipality for the Punishment of Prostitution and
Related Activities and the Provisions of Hunan Province on Prohibition of
Prostitution and using Prostitutes, which defined prostitution as a woman
having sex unlawfully with a man with the object of obtaining property
(money and or goods).'°

In a response to a request for instructions, in 1995 the MPS defined
prostitution as referring to ‘an inappropriate sexual relationship between
non specified women and men with money or property as the interme-
diary’."!" In 2001 this document was rescinded by the MPS Response to
a Request for Instructions on the Question of How to Determine the Nature
of and Deal with Sexual Acts between People of the Same Sex with Money
and Property as the Intermediary. This document expanded the defini-
tion of prostitution to include ‘inappropriate sexual acts between non
specified people of different or the same sex with money or property as
the intermediary, including oral sex or masturbation’. Such a document
does not constitute a ministerial rule and so at best has indeterminate
legal effectiveness.

An explanation of the NPCSC Prostitution Decision also suggests that
prostitution was intended to be understood as sex acts with ‘non spec-

ified person/s’.''” When read together with the 2001 MPS document,

107 State Council, Measures on Detention for Education of Prostitutes and Clients of Prostitutes, 1993,
art. 7.

108 Mou, 1996: 139.

109 Prostitution Decision, para. 1 changed the wording of the criminal offence of organising, per-
mitting encouraging ‘women’ to prostitute to ‘other people’ (taren fitA).

110 Wang, 2003b, accessed 17 July 2006. 11 1 Zhy, 2001: 92.

112 Ke and Wei, 1992: 36.
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these explanations suggest that sex acts with specified persons, such as
those that take place in the case of a second wife or mistress, do not fall
within the definition of prostitution. Such a reading runs counter to
popularly held views that this type of conduct constitutes one category
of prostitution.'"” Interpretations of the conduct that will constitute
prostitution vary, with some police taking a very broad view, discussed
above, that morally undesirable acts involving sex and the exchange
of money or gifts in circumstances such as one-night stands or extra-
marital affairs may be interpreted as prostitution.''*

However, a study guide for police officers published in 2002 explains
and gives arelatively restrictive interpretation of the definition of prosti-
tution. [t asserts that for a sexual act to constitute prostitution a number
of criteria must be satisfied. First, the act must be voluntary, that is the
prostitute must have the capacity to make decisions, understand that
the conduct can be for profit and act in pursuit of that profit. For exam-
ple, where a person is coerced, the matter should be dealt with as an
offence of coercing a person to prostitute.' "> Next, the act must involve
the sex organs of one of the parties, so would include vaginal sex, anal
sex, oral sex, masturbation. Finally, the sexual act must also involve
and be motivated by an expectation of profit in the form of money or
goods that represent money’s worth. Xie asserts that sex acts motivated
by affection or a desire to obtain benefits such as employment, a pro-
motion or a transfer should not be considered to be ‘for profit’ in the
relevant sense and so do not constitute prostitution.' '

As there is a range of possible punishments that may be given to
prostitutes, there is a recognition that interpretations of what acts war-
rant detention for education, as opposed to the imposition of other
sanctions, may also vary.'!” Although the law does not require it, some
police consider that targets for detention are prostitutes and clients with
STDs, or those who have prostituted or used prostitutes repeatedly, but

113 See discussions which assume that such conduct constitutes prostitution in Jeffreys, 2004:
168-71 and Zhang, Dunli, 2000.

Mou, 1996: 138, 140—1, citing cases of some police who consider that if the sexual relationship is
outside marriage and goods are transferred, then that will be sufficient to constitute prostitution.
An example was given where a couple were having an extra-marital affair. On a particular
evening, the man had bought clothing as a present for the woman and had taken the woman
out for dinner and dancing. Later, they were caught having sex. The woman was sent to
detention for investigation as a prostitute as she was adjudged to have had extra-marital sex
for material profit. Ji, 1995: 27, criticising this confusion between unlawful acts which should
be dealt with and immoral acts, such as living together or sex outside marriage, which are not

unlawful, only immoral.
115 Xie, 2002: 50-1.  '1© Xie, 2002: 50-1. 7 Xie, 2000: 108.

11

o
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it is difficult to prove, or where the circumstances are severe, but not
sufficiently severe to warrant imposition of RETL.'®

(iii)  Time limits

The 1991 NCPSC Prostitution Decision provides that the time limit for
detention is between six months and two years.'!” However, within
these outer limits, there are few guidelines about the appropriate period
of detention to be imposed in particular cases. Neither the 1991
NPCSC Prostitution Decision nor the 1993 State Council Measures set
out principles to determine the length of detention to be imposed in
particular cases. One commentator asserts that the amount of time
actually given often depends upon the attitude of the officer handling
the case, and is not based on any legal standard.'”® Another com-
mentator proposes that the time should be determined according to
what is appropriate and necessary for education and reform,'?' suggest-
ing that the length of detention may not necessarily be determined
by the degree of severity of the offending conduct but by the attitude
of the detainee. The State Council Measures provide for a reduction in
the period of detention for good behaviour and either a fine or an
extension where the person refuses to submit to education or camp dis-
cipline, though the maximum period of detention may not exceed two
years.'?

The MPS allows a deduction from the time to be spent in detention
for education where the person has been detained for the same conduct
in other forms of detention such as administrative detention and deten-
tion for investigation when it was still extant,'”’ or in criminal deten-
tion.'”* This accommodation indicates the degree of interchangeability
of this form of detention with other detention powers controlled by the
police.

118 Mou, 1996: 197.

119 Prostitution Decision, para. 4; Measures on Detention for Education of Prostitutes and Clients of
Prostitutes, art. 9.

120 Zhan, 2005: 462. 12 Mou, 1996: 197. 122 Articles 17 and 18.

123 MPS, Notice on Diligently Implementing the NPCSC ‘Decision on Prohibiting Prostitution and Using
Prostitutes’, para. 5(3).

124 1f the administrative detention was determined to be a separate punishment, then the time
spent in detention for education could not be deducted. This interpretation is based on an
interpretation of State Council, Measures for Detention for Education of Prostitutes and Clients
of Prostitutes, 1993, art. 7; MPS, Response to a Request for Instructions on whether it is appropriate
to deduct the amount of time spent in criminal detention or public order detention from the time spent
in detention for education, 11 December 1997.
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(iv)  Procedures

Detention for education is to be approved by the police at county level
and above.'”> The 1991 MPS Notice'?® specifies that procedures for
detention are to be carried out by analogy to SAPR, Article 34(2). The
SAPR required that the police first interview the person and make a
written transcript of the interview, which the person must sign as cor-
rect before a ruling is given. The person being interviewed is required
to co-operate in gathering evidence upon which the determination is
based. The MPS in its 1991 Notice at Article 5 permits administrative
detention (xingzheng juliu 7TB##) of a person pending a determination
about sending them to detention for education. However, in some sit-
uations people are held at the lock-up for longer than fifteen days and
transferred to the detention for education centre when they have only
a short period of their term in detention for education remaining.'*’

These rather scanty procedural requirements were superseded by pas-
sage by the MPS of the Regulations on the Procedures for Handling Admin-
istrative Cases by Public Security Organs which became effective from
1 January 2004.'”® These regulations adopt the mandatory procedu-
ral requirements set out in the Administrative Punishments Law (APL)
1996,"?? though the hearing procedure remains unavailable in respect
of detention.'””

The regulations require that the unlawful act be investigated by no
less than two officers who have shown their official identification.”’! A
suspect may be served with a written summons to appear at the police
station, or be given a verbal or coercive summons if caught on the
spot.'’> A permanent written record of the interview must be made and
signed as correct by the person being interviewed, who may supplement
or amend it'?? or write their own statement of evidence.'’* The inter-
view ordinarily may not exceed twelve hours but may be extended to
up to twenty-four hours.'”” The police may also examine the scene for

125 State Council, Measures on Detention for Education of Prostitutes and Clients of Prostitutes,

art. 8.

126 Article 5. 127 Zhan, 2005: 462.

128 Article 2 provides that the regulations apply to detention for education.
Discussed in chapter 7 at section 8.

130 Article 89 permits a person to request a hearing prior to imposition of an administrative
punishment of an order to stop production or operation, to revoke a licence or for imposition
of a comparatively large fine. SAPL, art. 98 provides that a hearing is available for punishments
imposed under that law of revocation of licence or imposition of a fine of over RMB 2,000.

131 Article 37.

B2 Articles 45, 46. Police also have power to take a person to the police station for questioning
for up to twenty-four hours under the People’s Police Law, 1995, art. 9 (liuzhi panwen ¥ ).

133 Articles 47, 54. 134 Article 55. 135 Article 48.
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evidence'’® and seize evidence if necessary to preserve it.">’ Physical

searches of persons are to be carried out by two officers of the same sex as
the suspect, with examination for STDs to be conducted by a doctor.'*®
Prostitutes and clients of prostitutes are subjected to mandatory testing
for STDs and HIV/AIDS.!»”

Written decisions to impose a sanction must set out the evidence,
reasons for the decision and legal basis for the decision, inform the
person of their right to appeal against the decision'*’ and give them an
opportunity to respond without incurring a more serious penalty.'#!

The SAPL now largely adopts the procedural requirements set out
in the APL and reflected in the Regulations on the Procedures for Han-
dling Administrative Cases by Public Security Organs. These legal changes
reflect the growing official acceptance that the exercise of police powers
to impose administrative punishments and detention must be subject
to uniform procedural requirements. 4’

Whilst the law now provides certain procedural safeguards to peo-
ple who might be subject to detention, practice remains some distance
from that. Obtaining evidence is one example. In order to determine
that prostitution has occurred, the police are required to obtain mate-
rial evidence. A suspicion not supported by evidence is insufficient.'*’
However, there have been a number of well-documented cases which
illustrate the preference of the police to take a person into custody first
and then obtain evidence by way of confession, and the severe miscar-
riages of justice that can result. In one, a nineteen-year-old girl, Ma
Dandan, from Ma Family Village, Jingyang County, Shanxi Province
was learning hairdressing in her older sister’s hairdressing shop. On the
evening of 8 January 2001, she was watching television in the hairdress-
ing shop when local police burst in and took her in a police car to the
police station. They interrogated her for the whole evening, demanding
that she confess to being a prostitute, but she continually refused to do
so. They then abused and beat her and handcuffed her underneath the
police station’s basketball stands. The next day they presented her with
a written decision that she was to be subject to fifteen days’ adminis-
trative detention for being a prostitute. She applied for review of the
decision and upon undergoing a medical examination it was determined

136 Articles 63—4. 137 Article 85. 138 Article 66.

139 Ministry of Health, MPS, Notice on Several Questions on Carrying out Coercive Testing and
Treatment for STD:s of Prostitutes and Clients of Prostitutes, 16 December 1991.

140 Article 133. 141 Article 134. 142 Feng, 2005: 283—4. 143 Xije, 2002: 51.
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that she was a virgin. The decision to impose fifteen days’ administrative
detention was rescinded.'*

2.8 Legal elasticity: the effect of concerted actions on definition
and uses of detention for education

The recent history of detention for education illustrates the use of law
to attempt to legitimate a power that during the 1980s had no proper
legal basis and would now be seen as illegal. Legislation was passed by
the NPCSC responding to the concern that the power had developed
outside the legal framework, originally in local areas with the approval
of local authorities and, later, nationwide with the joint approval of the
CCPCC and the State Council. However, this legislation is expressed
in the broadest possible terms. It does not truly regularise the exercise
of the power but allows the police to retain a broad discretion when
dealing with prostitution.

The development of the power has been intertwined with ‘Hard
Strikes’ and other concerted actions to suppress prostitution and related
activities since the 1980s. The increasing numbers of prostitutes sanc-
tioned each year and the expansion of detention centres attest to the
lack of success of these actions in dealing with the problem.

Police have been particularly ambivalent toward actions against pros-
titution and there are complaints that many pretend to crack down
on prostitution, but in fact do very little.'*> The legal enforcement of
strikes against prostitution is often severely compromised due to local
corruption and police involvement in prostitution.

One police officer has attributed the lack of force in striking against
prostitution as one of the reasons for the continual increase in prostitu-
tion and related activities.'*’ A notice issued by the MPS on 7 March
1992 urged that greater efforts be made:

We must, moreover we certainly have the capacity to, eradicate these
socially repugnant phenomena at the same time as reform and open-
ing up. All negative thoughts and attitudes, poor resolve and lack of

144 Wang, 2003a: 78. 145 Mou, 1996: 135.

146 Official involvement in and profiting from prostitution was acknowledged and prohibited in
Central Discipline Inspection Committee, Temporary Regulations on Party Disciplinary Sanctions
in Respect of those Party Officials and Other Responsible People who Participate in Prostitution and
Prostitution Related Activities, 28 May 1988. Liu, 16 May 2000, citing findings of an NPC
investigation that found some public security personnel provide a ‘protective umbrella’ for

prostitution in entertainment businesses.
147 13, 1995: 25.
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confidence about cleaning up these repugnant social phenomena must
be rapidly transformed and replaced by a resolute, positive attitude and
measures taken to strengthen, persist and not to slacken off [efforts] . . .'48

The environment in which this power has been revived differs signif-
icantly from its 1950s antecedent. First, the extensive system of local
community monitoring and the capacity of the state to resettle a pros-
titute to another part of the country after release has been substantially
eroded.

More importantly, the range of measures used to deal with prostitu-
tion in the reform era includes imposition of a fine. The broad discretion
exercised by the police to punish prostitutes and their clients has enabled
police to impose their preferred penalty, the fine. The MPS repeatedly
warns local police against substituting fines for either administrative
forms of detention or for pursuing a criminal sanction.'* During peri-
ods of concerted action, the police are required to impose detention in
preference to a fine. However, despite repeated exhortations to detain
instead of fine, the police continue to issue fines rather than detain
prostitutes and their clients.!”

For example, of the 12,764 people seized during a 1993 campaign
against prostitution in Liaoning province, the police reported that 260
or 2 per cent were sent to RETL; 1,095 or 8.5 per cent were sent
to detention for education; and 11,117 or 87 per cent were given
an administrative punishment which included 9,117 fines (71.4 per
cent).”! Figures from Shanghai indicate asimilar pattern. In the eleven-
year period 1983-93, the police reported seizing 42,966 prostitutes and
clients of prostitutes. Of those, 650 or 1.5 per cent were given crimi-
nal sentences (five death sentences); 1,210 or 2.8 per cent were sent
to RETL; 5,730 or 13.3 per cent were sent to detention for education;
1,230 or 2.8 per cent placed in detention for investigation; and 11,600

148 MPS, Notice on Further Eradicating Repulsive Social Phenomenon such as Drug Trafficking and
Prostitution, 7 March 1992: at 78.

1499 MPS, Notice on Deepening the Struggle to Eliminate the ‘Six Ewils’ strictly according to law and imple-
menting policy, 7 May 1990; MPS, Notice on Conscientiously Implementing the NPCSC Decision
on Strictly Prohibiting Prostitution and Using Prostitutes, art. 3; MPS, Ministry of Supervision,
Ministry of Culture, Administration of Industry and Commerce, Plan for a Specialist Action
to Rectify and Regularise the Order of Singing and Dancing Entertainment and Service Venues, 11
September 2001.

150 MPS, Notice on Strengthening the Investigation and Handling of Public Security Cases, 14 February

151 Mou, 1996: 258, which is 82 per cent of the punishments imposed. Twenty-eight were referred
for criminal investigation.
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or 27 per cent given an administrative punishment."”” In an unspecified
city in Hunan in the one-year period between January 2001 and January
2002, of the 1,247 people dealt with for prostituting or using prostitutes,
1094 or 87.7 per cent were given a fine; 138 or 11 per cent were given
administrative detention; 14 or 1.1 per cent were sent to detention for
education, with only one person sent to RETL."”? Police report that ten
times more prostitutes are caught and punished than their clients who,
in general, are fined."’*

In addition to a preference for imposing fines, the discretion to fine
has led to corrupt and abusive practices, including imposing fines in
excess of the legally specified limit of RMB 5,000; imposing fines that
are unfair and out of proportion to the degree of seriousness of the
conduct; and unlawfully imposing on-the-spot fines, confiscating prop-
erty and demanding payment of a fine for its release.’”® A person paying
a fine is often able to avoid having their work unit notified."”® In the
latest attempts to curb the imposition of fines, the Regulations on the
Procedures for Handling Administrative Cases by Public Security Organs
expressly prohibit imposing an on-the-spot fine on prostitutes, clients
of prostitutes and those introducing or inducing a person to prostitute. >’
Under these regulations, a person who is to be subject to a fine of greater
than RMB 2,000 is able to request a hearing prior to imposition of the
fine, even though a hearing is not available in respect of detention.”®

The central role played by the fine in law enforcement is guaranteed
by continuing institutional dependence upon fines to fund the local
police. The revenue raised from fining prostitutes became institution-
alised to the point where police were allocated quotas'”’ and revenue
from fines used to supplement what was otherwise an inadequate budget
allocation to cover the operational costs of the local police.'®® The MPS
regularly prohibits this type of activity. Its recent decision to impose

152 Mou, 1996: 264; Ji, 1995: 25, asserts that more clients are fined than prostitutes, but gives no
figures in support of this assertion.

153 Zheng, 2003: 95.

154 Mou, 1996: 258 and at 196-7, reporting that in 1993, in the population of the 145 deten-
tion centres nationwide, 93 per cent comprised female prostitutes. Of the 56,351 prostitutes
detained in 1993, 13,657 or 24 per cent were placed in detention for education. Of the 131,345
clients seized in 1993, 13,454 or 10 per cent were placed in detention for education.

155 34,1995: 25-6. 156733, 1995:27. 157 Article 32(2).

158 Article 89; and SAPL, art. 98.

159 Mou, 1996: 128; Tanner, Harold, 1999: 116-17.

160 MPS, Notice on Conscientiously Strengthening the Management of Income of Public Security Organs
from Collection of Fees and Fines, 3 January 1999, required removal from the budget of any item
specifying that a proportion of fines collected be paid to the police.
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individual responsibility on those in leadership positions in the areas of
worst abuse is indicative of its ongoing failure to resolve the problem. ¢!

Another factor limiting the number of prostitutes detained for educa-
tion is the limited capacity of detention facilities. The MPS has repeat-
edly called for the county-level public security organs to recommend
plans for construction of detention for education centres to the local
government'®” and to increase the number of detention centres. In 1992
the MPS issued an instruction in which it required further construction
of detention for education centres so that the capacity would be able to
hold at least 25 per cent of prostitutes caught annually.'®’

Reports from Shanghai indicate that capacity is much lower than
this level ' and from Liaoning indicate that the capacity of detention
facilities was about 10 per cent of the people who were eligible to be
sent.'®> Although more recent figures are not available, the issue of
undercapacity of detention facilities did not appear to be resolved at
least by 1996.'¢

Whilst the rhetoric of ‘educate, rescue and reform’ remains the osten-
sible purpose for detaining prostitutes,'®’ in the reform era this has
been overlaid with the punitive aspects of strikes against prostitution
being carried on in association with ‘Hard Strikes’ against serious crime.
Although the overall rate of enforcement increases during a period of
concerted action, the factors that place limits upon the number of pros-
titutes detained for education are not ideological, but financial, such
as revenue raising by the police and the limited capacity of detention
centres. The ideal of the second line of defence as a strategy to turn the
wayward from a path leading to crime is undermined by practice, includ-
ing the preference for imposing fines on prostitutes and their clients, a
form of punishment which is not primarily focussed on rehabilitation.

161 Mou, 1996: 258. MPS, Notice on Strengthening the Investigation and Handling of Public Security
Cases, 14 February 1997, art. 2 provides: ‘Earnestly correct the incorrect practice of substituting
fines for administrative detention and substituting fines for detention for education. No level
public security organ is permitted to allocate a quota for collecting fines to the local level
police in any form or in any name. Implementation of those quotas already issued must be
stopped immediately.’

102 Article 4.

163 MPS, Notice on Further Eradicating Repulsive Social Phenomenon such as Drug Trafficking and
Prostitution, 7 March 1992: at 79.

164 Mou, 1996:273-4. 16 Mou, 1996: 259.

166 The MPS, Notice on Several Questions of Implementing ‘Measures on Coercive Drug Rehabilitation’,
issued on 30 May 1996, also called for speeding up of the construction of coercive drug
rehabilitation facilities.

167 Hao and Li, 1998: 22.
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3 DRUG ADDICTION

3.1 Re-emergence of drug addiction and measures used to address
the problem

In the late 1970s the problem of drug trafficking and addiction re-
emerged as a major problem in China. Officials assert that international
drug trafficking problems arose first in the south-western part of China
near the ‘Golden Triangle’, with drugs being transported through China.
In the 1980s and 1990s, in addition to international trafficking, the
domestic market for drugs revived to the point that by the end of the
1990s commentators assert that the domestic Chinese market became
the primary target of traffickers.'®®

Drug use and addiction themselves continued to be viewed as unlaw-
ful behaviour, but not as criminal offences. Official perceptions are that
the levels of harm caused by drug use are extremely high, not merely
because of harm to the individual, but also because of its enormous social
impact. They link drug use with the spread of HIV/AIDS, STDs and
infectious diseases such as hepatitis, with civil unrest in China’s border
regions, with drug-related crime and the spread of organised and violent
crime. Official accounts of contemporary problems of drug use show a
continuing sensitivity to China’s historical experience of widespread
drug addiction and its link to perceived national weakness.'®”

Since the beginning of the 1980s, preventing drug use and drug-
related crimes has been a focus of the CMPO.'" Concern at the
worsening of drug addiction led to reinvigoration of the strategies of
registration of drug users and of detention in specialist centres for treat-
ment for drug addiction.!”" The extent of drug addiction and drug-
related offences nationwide had become so great that in November 1990
the State Council established a National Drug Prohibition Commit-
tee to co-ordinate the work of drug prohibition.'”” The MPS received
permission from the State Council in 1998 to establish a specialist

168 Chen and Li, 2005: 378. 19 Song et al., 2000a: 161. 17 Zhao and Yu, 2000: 128.

1T Guo and Li, 2000: 3-6, listing targeted drugs in the following categories: narcotic drugs includ-
ing opium, morphine and heroin; cocaine including snow, coke, crack and cannabis; psychoac-
tive drugs including benzodiazepines, barbiturates; and others including ecstasy, LSD, MDMA
and PCP. Chu, 1996: 13, listing targeted drugs under the following headings: opium, morphine,
codein, pholcodein, cocaine, cannabis. Su, 1998: 26, asserting that heroin is the predominantly
used drug, accounting for over 87 per cent of drug addicts in RETL.

172 7hao and Yu, 2000: 129. Chenand Li, 2005: 3701, report that from 2004, the Drug Prohibition

Committee comprises representatives of thirty-two agencies.
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anti-drugs department which operates as the administrative body of the
National Drug Prohibition Committee.'”> The national drugs strategy
is to ‘Carry out the Three Prohibits at the Same Time’ (sanjin bingju
=%£j2%), of production, trafficking and use. A proposal was made to
shift the emphasis to the prohibition of drug use as the priority strategy
at the second national drugs prevention work meeting in March 1997.
Despite recognition that prohibition of drug use is central to China’s
anti-drugs strategy, many remain of the view that attacking trafficking
remains the core of state drugs prevention work.' ™

State enforcement agencies have focussed their attacks on the supply
side, launching a series of strikes against the criminal offences of man-
ufacture, trafficking and sale of drugs, and have undertaken targeted
actions in designated problem areas. Their aim is to invoke the ‘spirit
of the hard strike into everyday work’.

The other focus has been on attacking the demand for drugs, by reduc-
ing the number of drug users, curing addicts and containing the num-
ber who become addicted again. Important components of the latter
strategy have been anti-drugs education and propaganda, registration
of drug users, coercive drug rehabilitation and social help and rescue
(bangjiao ##4).'” Drug use has also been targeted together with strikes
against drug-related crime under a mixture of hard strike measures,
including national-level campaigns, such as the ‘1983 Hard Strike’,
the ‘Yellow Evils’ and the ‘Six Evils’ actions in 1989'7° and a range
of local'’" and national-level specialised struggles (zhuanxiang douzheng
L15214). 17 However, despite these efforts, the rate of drug use in China
continues to climb.

The law provides for a range of sanctions for drug-related activities,
from administrative punishments under the SAPL to criminal penal-
ties imposed under the Criminal Law. In 1986 the SAPR was amended
to provide for the imposition of fines and administrative detention for
up to fifteen days on users of drugs, including opium and morphine.'””
The SAPL also provides for fines and detention for a range of drug-
related activities, including cultivating, manufacturing or trafficking
small quantities of drugs, being in possession of a small amount of spec-
ified drugs, providing drugs to others, tricking hospital staff to obtain

I3 Chen and Li, 2005: 371. '™ Cui, 1999: 469.

15 Song et al., 2000a: 161-2. 176 1 jy and Yuan, 1997: 36.

177 Lju and Yuan, 1997: 36. In Yunnan targeted strikes have been carried out frequently.
178 1 juy and Yuan, 1997: 36-7. 179 Article 24(3).
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narcotic or stimulant drugs and encouraging or tricking others into using
drugs.'®

The work of coercive drug rehabilitation takes four forms. The first
is coercive drug rehabilitation in a detention centre operated by the
public security organs. The second is coercive drug rehabilitation in
an RETL camp.'®! The third is voluntary drug rehabilitation carried
out by the health department in clinics under the supervision of public
security organs. The fourth is being directed to give up drugs within
a limited period at home under the supervision of the public secu-
rity agencies.'® This latter type of rehabilitation is imposed on people
who are not able to be taken into coercive drug rehabilitation because
they have an acute infectious disease or serious illness, are pregnant
or nursing a child under one year old or are too young for admission
to coercive drug rehabilitation, or who live in an area where there is no
coercive drug rehabilitation centre.'®” Coercive drug rehabilitation has
been linked closely with registration of drug users and with social help
and rescue of those after release from drug detention, both of which
were discussed in chapter 4.

(i) Registration as part of the focal population

In a measure reminiscent of the 1950s, from the early 1980s, an impor-
tant means for identifying habitual drug users has been to require them
to register with the local government and give up drug use within a
‘Jimited time’.'%* The MPS has continued to emphasise the importance
of the work of registration at the local police station of drug users as part
of the focal population. In the context of registration of drug users, the
MPS has defined ‘drug use’ (or smoking drugs, xi du %#) to include:

smoking, eating or injecting opium, heroin, phenolpropylamine type
stimulants, morphine, cocaine, marijuana and abuse for non-medicinal
purposes of other addictive narcotic or stimulant drugs which are con-
trolled by state regulation.'®

180 SAPL arts. 71-4.

181 Tp those areas where coercive drug rehabilitation centres have not been established, a person
may be sent to RETL if they have either been registered with the local government or the
police and been required to give up drug use within a specified time limit, or there had been
concentrated management to give up (jizhong banban) drug use: MPS, Response to a Request for
Instructions on Sending Drug Users to RETL, 27 March 1992.

182 Chen and Li, 2005:373-4. 183 Cui, 1999: 473.

18 CCPCC and State Council, Urgent Directive on the Problems of Complete Prohibition of Opium,
16 July 1982; Guo and Li, 2000: 317; Ke, 1990: 25.

185 MPS, Notice on Strengthening the Work of Registration of Drug Users, 23 May 2000.
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TABLE 5.1 Number of registered drug users

Year Number of registered drug users
1991 148,000

1994 370,000

1995 540,000

1998 681,000!

2000 860,000?

2001 901,000°

Xiao, 2000: 174.

2Law Yearbook Editorial Committee, 2001: 217. In 1999,
85,000 and in 2000, 106,000 were newly registered.

3Law Yearbook Editorial Committee, 2002: 219.

The work of registration involves both voluntary registration and active
investigation by the local police to discover the ‘real situation” about
drug use in the community. To achieve this purpose, the police have
been directed to use a combination of measures including specially
organised and ongoing routine investigations, the latter requiring close
liaison with the local resident or village committee. The register of ‘cur-
rent drug users’ includes those who have given up drugs for less than
three years, those who have been released from coercive drug rehabili-
tation or have undertaken to give up themselves and people sentenced
for drug addiction to less than three years’ RETL, or prison.'*°

As discussed in chapter 4, the MPS itself has identified a number of
serious shortcomings in the accuracy of the register, and with accuracy of
the information reported by the local police to higher-level authorities,
with problems of omission, inaccuracy, irregularities and duplication.'®’
Despite these shortcomings, the register demonstrates the continuing
increase in the numbers of drug users in the 1990s.

(i))  Social help and rescue and the creation of drug-free communities

The system of social help and rescue has an emphasis on the monitoring
and assistance of people who have been released from a form of drug
rehabilitation. Social help and rescue requires close liaison between the
local police, drug rehabilitation centres, the street or village committee,
work units and the family of the person in an effort to consolidate drug

186 MPS, Notice on Strengthening the Work of Registration of Drug Users, 23 May 2000.
187 MPS, Notice on Strengthening the Work of Registration of Drug Users, 23 May 2000.
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rehabilitation after release from coercive drug rehabilitation and to
reduce the rate of repeated addiction. An extension of social help and
rescue has been in the creation of ‘drug-free communities’ (wudu shequ
F#EX). It is a way of seeking to ensure that the structure of social help
and rescue extends to cover all registered drug users.

The first drug-free community was established in Baotou, Inner Mon-
golia, in 1994, with the establishment of social help and rescue ‘small
groups’ whose focus was the mobilisation of local members of the com-
munity, the organisation of the work of drug prevention and the ongoing
rehabilitation in the community of people released from coercive drug
rehabilitation. It was originally organised in a small district, such as a
street committee, and expanded eventually to involve 2,169 such organ-
isations in the city. In 1999 the National Drugs Prohibition Commit-
tee decided to expand the drug-free communities programme nation-
wide.'®® The primary focus of these small groups is to supervise and
assist people who have been released from coercive drug rehabilitation
by paying visits to their home at both fixed and random times, to have
periodic chats and to assist in resolving difficulties.'®’

[t has been extremely difficult to succeed in preventing addiction
again after release from coercive drug rehabilitation. Even if help and
rescue was a very effective strategy to prevent re-addiction, the current
weakness of local communities discussed in chapter 4 acts as a limiting
factor on the implementation of the strategy. In one example, of the
5,300 people recently detained at the Wuhua drug detention centre in
Kunming Municipality, 68.2 per cent had been through coercive drug
rehabilitation twice, and 18.2 per cent had been coercively rehabili-
tated more than three times, with some being rehabilitated more than
five times.'”" The law requires that those who reoffend be sent to RETL,
but many will become addicted again after release from RETL. Repeated
drug addiction and coercive drug rehabilitation can thus become a
vicious cycle, where the goal of long-term cure from drug addiction
is not achieved.'”!

3.2 Reinvigoration of coercive drug rehabilitation

The revival of coercive drug rehabilitation centres was mandated in the
Notice Restating the Strict Prohibition of Opium and Drug Taking issued by
the State Council in August 1981. This notice directed co-ordinated

188 Chen and Li, 2005: 374-5. 18 Cui, 1999: 475.
190 The precise dates are not set out: Zhang, 2004: 436. 191 Zhang, 2004: 437.
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efforts to be made by the public security organs, civil affairs departments
and health departments to strike against drug use, including the estab-
lishment of centres for coercive drug rehabilitation. In relation to coer-
cive drug rehabilitation, it provided: ‘For users of opium and other drugs,
the public security, civil administration and health, etc. departments
should organise coercive drug rehabilitation.”'”> As a result, temporary
drug rehabilitation organs were established in some localities. How-
ever, problems with management of local responses to this notice led to
the CCPCC and the State Council jointly issuing the Urgent Directive
on the Problems of Complete Prohibition of Opium'”® on 16 July 1982.
This Directive required strengthening of education of drug users, and an
instruction that drug users register with the local government and give
up drug use within a ‘limited time’. Those who refused to register or
who registered and did not give up drug use were to be ‘coercively taken
in to give up [drug abuse] and given necessary punishment’.'”* In 1984,
the scope of targets for coercive drug rehabilitation was expanded from
those addicted to opium and related drugs to include those who had
acquired a serious dependence on stimulant drugs.'”

Local provisions were also passed in the early 1980s. The Guangdong
Provincial Government, for example, passed temporary regulations in
1981 under which drug users could be given administrative detention,
or in more serious cases be sent to RETL.!”° In the 1980s, drug rehabil-
itation centres were constructed and run by public security organs and
a range of other organisations, including the civil affairs departments;
health departments; enterprises;'*’ and some street committees.'”®

In Yunnan, where the problem was considered particularly acute, a
special programme to combat drugs was established in 1982 under the
leadership of a local Drug Prohibition Committee, comprising represen-
tatives of agencies including the government and the public security.'””
These committees introduced a range of local measures to target drug
users, with inclusion of habitual drug users as part of the focal popula-
tion register at the local police station.””’ They could then be targeted

192° Article 2; Guo and Li, 2000: 316. 193 Guo and Li, 2000: 317; Ke, 1990: 25.

194 Article 3. %> Chen and Li, 2005: 388.

196 Temporary Regulations on Prohibition of Traffic in and Use of Drugs, 7 August 1981.

197 Ke, 1990: 24. 198 Xje, 2000: 116.

199" After the document issued jointly by the CCPCC and the State Council in 1982, a specialist
anti-drugs force was established in Yunnan comprising 1,300 people. Chu, 1996: 63; Liu and
Yuan, 1997: 35.

200 T iy and Yuan, 1997: 40; also MPS, Notice on Several Questions on Implementing the ‘Measures
on Coercive Drug Rehabilitation’, 30 May 1996.
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for a range of measures to cure addiction, including giving up drugs
under the supervision of the masses; in local community organisations;
in state-run detention centres (coercive drug rehabilitation); and in
RETL.?V!

During the strike against the ‘Six Evils’ in 1989 the MPS focussed
on ensuring comprehensive enforcement against all drug offenders. In
particular, the MPS sought to change the balance from the imposition
of fines to the use of more coercive forms of detention. [t demanded that
the police properly impose punishments such as administrative deten-
tion, RETL or arrest for criminal prosecution and not impose fines as a
substitute. The MPS directed that drug users who had become addicted
be taken in for coercive drug rehabilitation and tested for STDs.”%”

Coercive drug rehabilitation was locally regulated at this time. For
example, in 1989 the Standing Committee of the Yunnan People’s
Congress passed the Yunnan Provincial Administrative Punishment Pro-
visions for Prohibiting Drugs. These provisions specified a range of pun-
ishments for drug-related offences ranging from detention under the
SAPR, RETL where the situation was ‘serious’, and criminal respon-
sibility where the act was ‘sufficient to constitute a crime’.””’ These
provisions permitted drug users to be detained ‘for a short time’ in the
police station to give up drugs and, if they failed to do so within that
time, they would be confined in a coercive drug rehabilitation centre
for between three months and one year. According to these provisions,
those who continued to use drugs after coercive rehabilitation could
be sent to RETL.”* Provisions to similar effect were passed in other
areas.””’

During the strike against the ‘Six Evils’, Yunnan province focussed its
enforcement efforts on drug offences, strengthening investigation into
drug trafficking and admonishing addicts to give up. A mass meeting was
held in Kunming on 26 June 1989 with 10,000 people in attendance.
As part of the strike, fourteen serious offenders were sentenced to death.
Similar mass meetings were held on 8 December in Guangzhou with
5,000 people in attendance.”*®

201 [ iy and Yuan, 1997: 40.

202 MPS, Notice on Deepening the Struggle to Eliminate the ‘Six Evils’ Strictly According to Law and
Implementing Policy, 7 May 1990: at 236.

203 Article 6. 204 Article 11.

205 Renmin Fayuan Chubanshe, 1992: 480-98, including the Shaan Xi Provincial People’s
Congress Standing Committee in 1989, the Lanzhou Municipal People’s Government in
1989 and the Gansu Provincial People’s Congress Standing Committee in 1990.

206 1 aw Yearbook Editorial Committee, 1991: 33.
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In 1991, a concerted action under the rubric of the ‘Three Pro-
hibits’ (prohibiting production, trafficking and use) was carried out
under the leadership of the national Drug Prohibition Committee. The
police report that, according to incomplete statistics, 41,227 people
were detained for coercive drug rehabilitation under this action.”’

Between 1991 and 1997 public security organs reported construct-
ing 695 coercive drug rehabilitation centres and treating 550,000 peo-
ple.”® Although there are no comprehensive figures available prior to
1993, the figures available from 1993 onwards indicate a strong increase
in the numbers of people detained for rehabilitation under both coercive

drug rehabilitation and RETL.

3.3 Regulation of coercive drug rehabilitation

The first national legislative instrument in the reform era to authorise
detention for coercive drug rehabilitation was the NPCSC Decision on
the Prohibition of Drugs issued on 28 December 1990 (‘Drugs Decision’).
In a manner similar to the Prostitution Decision, the MPS prepared the
Drugs Decision and sent it to the State Council requesting it be sent to
the NPCSC for passage as legislation.”"”

The Drugs Decision provided for a range of sanctions for drug-related
activities and crimes. It supplemented and amended the existing crim-
inal sanctions, later incorporated into the amended Criminal Law.”'° It
characterises drug use as an unlawful act (weifa xingwei l:%47%) rather
than a criminal act (fanzui xingwei J8F474)*!! and so subject to a range
of administrative measures. The Drugs Decision provides that admin-
istrative punishments may be given to drug users under the SAPR of
administrative detention of up to fifteen days; increasing the amount
of fine that may be given to drug users to up to RMB 2,000;*!* and
permitting confiscation of drugs and equipment.”'”> The Drugs Decision
specifies that drug addicts may be taken in for coercive drug rehabilita-
tion and that recidivists be sent to RETL.?!#

The Drugs Decision authorises the use of coercive drug rehabilitation
in the following terms:

207 Law Yearbook Editorial Committee, 1992: 44.

298 Guo and Li, 2000: 318. 2% Luo, 1992: 35.

210 See discussion in Zhao and Yu, 2000: 134. The amended Criminal Law then superseded the
criminal law-related provisions in the Drugs Decision.

U1 7hao and Yu, 2000: 134. 212 Approximately AUD 400. 213 Paragraph 8.

214 Paragraph 8. These measures have been incorporated as part of the amended Criminal Law
which are set out at art. 347-57.
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Where smoking or injecting drugs has become an addiction, apart from
the punishment set out in the paragraph above,’"” impose coercive drug
rehabilitation, carry out treatment and education. After [having been
rehabilitated in] coercive drug rehabilitation, [a person who] smokes or
injects drugs can be sent to RETL and made coercively to give up [drug
use] during RETL.%!¢

Five years after the Drugs Decision, on 12 January 1995 the State Coun-
cil passed the Measures on Coercive Drug Rehabilitation which specified
the length of detention under coercive drug rehabilitation and made
provision for the establishment and management of coercive drug reha-
bilitation centres. The MPS designated these documents as the legal
basis of coercive drug rehabilitation.”!’

The Measures on Coercive Drug Rehabilitation authorise county-level
police to plan the construction of drug rehabilitation centres,”'® to
determine to send a person to coercive drug rehabilitation and to be
responsible for the ‘management of drug rehabilitation work’. The police
are also empowered to pass detailed rules to interpret the Measures on
Coercive Drug Rehabilitation and to enforce it, as well as to manage
coercive drug rehabilitation centres.’!”

(i) Targets
Originally the targets for coercive drug rehabilitation were those caught
using drugs, regardless of whether they were addicted.””° Certain cate-
gories are excluded from its scope, such as people with serious or infec-
tious illnesses and women who are pregnant or nursing their own child
less than a year old.”?! Under the Drugs Decision, only a person who has
become addicted to drugs should be sent to coercive drug rehabilita-
tion. A non-addicted drug user should not be a target for coercive drug
rehabilitation, but subject to some other sanction.’*

In 1998, the MPS set out the standard to be applied in determining
whether a person is addicted to drugs or not for the purposes of imposing

215 Paragraph 8(1) provides for punishment under the SAPR of up to fifteen days’ administrative
detention, a fine of not more than RMB 2,000 and confiscation of drugs and equipment for
drug use.

26 Dyygs Decision, para. 8(2). The relationship between coercive drug rehabilitation and RETL
was reiterated in the MPS, Notice on Several Questions of Implementing ‘Measures on Coercive
Drug Rehabilitation’, 30 May 1996. In that notice, the MPS provided that ‘people released from
coercive drug rehabilitation who smoke or inject drugs will by law be sent to RETL’.

217 Hao and Shan, 1999: 310-13. 218 Article 4.

219 Articles 3,5. 229 Ke, 1990: 25.

221 Measures on Coercive Drug Rehabilitation, 1995, art. 20.

222 Drugs Decision, para. 8(2); Zhao and Yu, 2000: 134; Ke, 1990: 25.
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coercive drug rehabilitation. It recognised that local conditions were
inadequate to meet the standard of a medical test of addiction and that a
urine test was in practice the most common method for determining drug
use. Where there was evidence of drug use and the urine sample tested
positive for drugs, the person should be considered addicted to drugs. It
also provided that if there is evidence that a person has used drugs but
that they have not continued to use them and their urine test is negative
for drugs they should be considered not to be addicted. Where there is
a positive blood test but insufficient evidence of drug use, the police
should conduct a further urine test and carry out further investigations
for evidence, or obtain a medical test of addiction where the conditions
permit.223

Some argue that the legal definition of addiction remains inade-
quate.’’* One commentator asserts that, in practice, further investi-
gations or tests are rarely undertaken and the police make a decision
upon the basis of the result of the first urine test. A single test without
further evidence is evidence of use but arguably is inadequate to prove
addiction.””

(ii)  Time limits

The State Council Measures on Coercive Drug Rehabilitation set out the
framework for detention including the length of time for detention,
which is between three and six months with a maximum extension of
up to one year.””® As with detention of prostitutes, the law provides no
indication of the principles to be applied in determining the duration
of detention or grounds for extension of the initial period.

(iti)  Procedures

The public security organs at county level and above are responsible for
determining whether a person should be sent to coercive drug rehabili-
tation. They are required to fill in a form, the Decision on Coercive Drug
Rehabilitation, which is to be given to the detainee before they enter the
drug rehabilitation centre. The family should be notified within three
days of the decision to send a person to detention.””’ One commentator

223 MPS, Response to a Request for Instructions on Determining the Standard to Determine when People
who Smoke, Eat or Inject Drugs are Addicted, 22 April 1998.

224 This issue is raised as a problem requiring more concrete legislative regulation by Zhao and
Yu, 2000: 134.

225 Chenand Li, 2005:397. ¢ Article 6.

22T Measures on Coercive Drug Rehabilitation, 1995, art. 5.
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asserts that both detention for education and coercive drug rehabilita-
tion fall within the ‘security administrative punishments system’ and
so principles in the SAPR, where applicable, are relevant to imple-
mentation of both those powers.””® From January 2004, the procedures
specified in the MPS Regulations on the Procedures for Handling Admin-
istrative Cases by Public Security Organs, discussed above in relation to
detention for education of prostitutes and clients of prostitutes, also
apply to coercive drug rehabilitation.””’

The MPS has designated a number of circumstances where a person is
not to be sent to a coercive drug rehabilitation centre and may undertake
alternative treatment for drug addiction. “Where it is not convenient
to send a person to coercive drug rehabilitation’ the person may be kept
under the supervision of the local police station to give up drugs.”””
If they have been arrested or convicted of a crime, drug addicts may
be cured of their addiction in the prisons and lock-ups where they are
detained.”’!

Despite requirements that a drug addict first be sent to coercive drug
rehabilitation, in one police survey’* it was found that 11.26 per cent
of the inmates in RETL had not previously been sent to coercive drug
rehabilitation,””’ though there was no further explanation of the reason
for sending the person directly to RETL.

3.4 Management of detention centres and revenue raising
Part of the task of drug rehabilitation centres is not merely to cure
addiction and illness, and to give ‘necessary punishment’, but also to
carry out legal and moral education, in order to ‘transform’ addicts.”**
The task of drug detention centres is to educate, rescue and reform.
Whilst in detention both under coercive drug rehabilitation and
detention for education, living expenses and the cost of treatment are
to be borne by the individual detainee or their family. For coercive
drug rehabilitation, the MPS has specified that pricing guidelines be
established at provincial or equivalent level by the Bureau of Public

228 Chen, 2001.

129 Article 2; see discussion of the procedures in relation to detention of prostitutes at section

2.7(iv) above.

MPS, Notice on Several Questions on Implementing the ‘Measures on Coercive Drug Rehabilitation’,

30 May 1996.

Zhao and Yu, 2000: 137-8, set out coercive drug rehabilitation, RETL and prisons and lock-ups

as the places where coercive drug rehabilitation currently takes place.

22 Guo and Li, 2000: 130-1. The surveys were conducted in 1996 of 833 and in 1998 of 1,191
inmates in RETL who had been sent there as a result of drug addiction.

23 Guo and Li, 2000: 144.  #** Guo and Li, 2000: 318.
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Security and Pricing Authority.””” However, if the detainee or their
family have no means to pay and the detainee does not have work, the
local government in principle is required to make arrangements to meet
the costs.”’® Many detainees either cannot or will not pay these fees.
For example, in the late 1990s, only 50 per cent of people entering the
Kunming Municipal coercive drug rehabilitation centre were willing or
able to pay the requisite fee.”’’

Whilst in detention, the State Council Measures on Coercive Drug
Rehabilitation permit the detainees to be ‘organised to carry out an appro-
priate level of labour’, in addition to receiving treatment for drug addic-
tion, psychological training, legal education and moral education.”*® In
1996, the MPS clarified the entitlement of detainees to be paid for their
labour, requiring that they be paid directly and not have those amounts
deducted from the fees payable to the detention centre for their living
expenses.””’

Prior to 2000, the public security organs did not have a monopoly
on the operation of coercive drug rehabilitation centres. In 1995, the
Measures on Coercive Drug Rehabilitation prohibited the operation of
private drug rehabilitation centres, though continued to permit med-
ical units to operate drug rehabilitation centres with the approval of
the provincial-level health department. Drug rehabilitation centres not
operated by the public security organs were to be subject to supervision
by the public security organ at the same level.”*

In 2000, the MPS criticised the poor management and security in
some coercive drug rehabilitation centres and ordered a major recti-
fication of their management. The MPS identified wide-ranging and
severe problems with the administration of coercive drug rehabilita-
tion, involving the frequent occurrence of serious ‘accidents’.”*! As a
result of staff shortages, some detention centres did not have personnel
on duty at all times.”** More seriously, the MPS identified an exten-
sive problem of people who should have been sent to coercive drug
rehabilitation centres instead being placed in more punitive and less

135 MPS, Notice on Several Questions on Implementing the ‘Measures on Coercive Drug Rehabilitation’,
30 May 1996: at 647.
236 MPS, Notice on Several Questions on Implementing the ‘Measures on Coercive Drug Rehabilitation’:

at 647.

BT Cui, 1999: 468. 238 Article 13.

239 MPS, Notice on Several Questions on Implementing the ‘Measures on Coercive Drug Re-
habilitation’.

240 Measures on Coercive Drug Rehabilitation, 1995, art. 21; Xie, 2000: 116.

241 Chen and Li, 2005: 389.

242 Notice on Putting in Order and Rectifying Coercive Drug Rehabilitation Centres, 21 June 2000.

189



LEGAL REFORM AND ADMINISTRATIVE DETENTION POWERS IN CHINA

safe forms of detention such as the local lock-up, administrative deten-
tion centres’” or detention for education centres. Similar problems
were identified of detaining prostitutes for education in the lock-up or
together with administrative detention.”#*

The MPS also identified serious problems of corruption in the oper-
ation of coercive drug rehabilitation, with coercive drug rehabilitation
itself being used for revenue-raising purposes, or its proper operation
being seriously affected by lack of revenue. Results were that people
were detained for longer than the permitted period; people were released
early; detainees were provided with drugs of addiction; people were
released after having paid a fine; and additional fees such as ‘head fees’
and ‘transport fees’ were charged.’*’

Continuing problems with commercial ventures operating coercive
drug rehabilitation and charging excessive fees for living expenses and
medicines, and using unauthorised medicines,”*® became so serious
that the MPS issued a Notice on Putting in Order and Rectifying Coer-
cive Drug Rehabilitation Centres’*’ demanding that all joint-venture
coercive drug rehabilitation centres be closed. In March 2000, the
MPS passed the Measures for Management of Coercive Drug Rehabil-
itation Centres, in which it purported to remove the capacity of all
organs except public security organs to set up and operate coercive drug
rehabilitation.”*®

As if to give some indication of the degree of seriousness and the
widespread nature of mismanagement of detention centres both for
coercive drug rehabilitation and detention for education of prostitutes,
the MPS concurrently passed measures to implement a nationwide sys-
tem of biennial evaluations to grade both detention for education and

2 Documenting the ongoing lack of safety of inmates in these forms of detention, MPS, Notice
on Strengthening the Work of Management of the Three Detention (Centres) and putting an end to
situations where Detainees get Beaten to Death, 22 April 1993; MPS, Temporary Regulations on a
Major Safety Inspection of Public Security Lock-ups and Rostered Inspection Tours, 20 July 1993;
and SPP, MPS, Notice on Strengthening the Legal Supervision Work of Lock-ups, 12 November
1999: at 190.

MPS, Measures for the Management of Detention for Education Camps, 24 April 2000.

MPS, Notice on Putting in Order and Rectifying Coercive Drug Rehabilitation Centres.

Many of which the MPS notice revealed were not approved by the Health Bureau for use.
MPS, Notice on Putting in Order and Rectifying Coercive Drug Rehabilitation Centres, 21 June
2000.

Article 4. Similar measures were passed in relation to detention for education: MPS, Measures
for the Management of Detention for Education Camps, passed on 30 March 2000. Both sets of
regulations have been identified in MPS, Notice on Retention, Amendment and Rescission of
Departmental Rules and Normative Documents, 19 August 2004, as requiring revision in order
to comply with the provisions of the Legislation Law.

24
245
24
24

S

= o

24

3

190



REVIVAL OF ADMINISTRATIVE DETENTION IN THE REFORM ERA

coercive drug rehabilitation centres.”*” As a result of this rectification,
103 coercive drug rehabilitation centres were closed. Another rectifi-
cation campaign was conducted in 2003, resulting in the closure of a
further forty-five detention centres and the merging of seven.”*

4 CONCLUSION

Confronted with the resurgence of prostitution and drug addiction in
the reform era, the Party and the political-legal organs, particularly the
police, reached back for powers that in the 1950s had been so successful.
However, dislocated from some of the comprehensive mechanisms of
social control that were more effective in the 1950s, these forms of
detention have not delivered the desired results.

Although powers to detain prostitutes and their clients, as well as
drug addicts, remain part of the second line of defence, whose aim is
to educate, rescue and reform, they no longer retain the ideological
significance they held in the 1950s. Police enforcement decisions are
now dominated by the interplay between practical requirements for
concerted action during periodic hard strikes and financial incentives
that favour imposition of a fine. Police handling of prostitution and
drug use has not escaped this commodification of police work. The
severity and persistence of the problem of improper and corrupt revenue
raising by the police has been the subject of ongoing attention by the
MPS and central Party Committees such as the Central Political-Legal
Committee.””!

249 MPS, Measures for Evaluating the Grade of Detention for Education Camps, 27 November 2000;
MPS, Notice on Putting in Order and Rectifying Coercive Drug Rehabilitation, 21 June 2000.
Depending on the nature of the facilities, numbers and quality of staff, the number of incidents
and programmes in place, the centres would be designated first-, second- or third-grade centre.
Under both sets of regulations, a detention centre organised jointly with the lock-up could
not obtain a grading.

250 Chen and Li, 2005: 389.

351 Central Political-Legal Committee, Notice that Political-Legal Organs Must Strictly Enforce Party
Discipline and Rigorously Enforce the Law, 18 October 1993, prohibiting imposition of fines or
other exactions in breach of the law, selling official duties, substituting fines for criminal
sanctions, engaging in local protectionism, accepting gifts or favours, participating in and
permitting any of the ‘Six Evils’ and asking for payment for performance of official duties.
MPS, Regulation of the Ten Prohibitions for Public Security Organs and Public Security Officers,
24 September 1993; MPS, Notice on Resolutely Prohibiting Public Security Organs from Unprinci-
pled Imposition of Fees, Fines and Exactions, 7 June 1993; MPS, Notice on Prohibiting the Collection
of Case Handling Fees, 2 May 1995. The MPS, Notice on Conscientiously Strengthening the Man-
agement of Income of Public Security Organs from Collection of Fees and Fines, 3 January 1999,
gives an indication of the extent of illegal revenue-raising by the police. An audit carried out
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Especially in the case of drug use, the imposition of a fine under
the SAPL has little value as a deterrent and might only exacerbate the
financial problems otherwise arising from drug use itself. The efficacy of
imposing administrative detention under the SAPL on drug users may
also be questioned on the basis that administrative detention centres
are not equipped to address any special needs of addicts and that the
safety of drug users may be compromised when they are placed together
with a range of people who have been detained for other reasons.”’”

An analysis of the development of these two administrative detention
powers in the 1980s and early 1990s illustrates the persisting dominance
of the Party, State Council and the MPS in formulating social order
policy and the strategies and powers for its enforcement. It demonstrates
the continuing use of political and administrative directives rather than
law as the primary mode for regulation of these powers, even though the
politics underpinning these powers itself has changed since the 1950s.
[t also reveals the perseverance of the view of law held by state agencies
as punitive, a weapon to be wielded by state enforcement agencies,
and as providing formal legitimation for their powers. The impetus
to provide a legislative basis for both detention powers appeared only
when the existence and extensive use of these powers started to cause
embarrassment, in particular when the policies and powers were in clear
conflict with legal reform generally. Whilst there has been a willingness
to comply with formalistic requirements to legalise these powers, there
has been little progress in regularising the powers by tighter substantive
and procedural regulation of their definition and use.

in 1996-97 of public security organs in fifteen provinces revealed that 17.8 per cent or RMB
3.166 billion (approximately AUD 633.2 million) of the total fees and fines collected were
obtained illegally and in breach of discipline.

251 See comments to this effect in Chen and Li, 2005: 396.
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CHAPTER SIX

RE-EDUCATION THROUGH LABOUR

1 INTRODUCTION

In this chapter, I trace the changing uses of RETL since the late 1970s
and the policy context in which these changes have taken place. Con-
troversy has dogged the power almost since its inception in 1955. Since
then, one report asserts that over 3 million people have been sent to
RETL.!

[ examine the ways in which the political and administrative modes
of governance that predominated in the pre-reform era have continued
to influence the development of RETL since 1978. In particular, [ iden-
tify the use of RETL as a flexible tool to address changing social order
problems in a way that is analogous to its use as an adjunct to political
campaigns in the pre-reform era. I explore the proposition that, to date,
there has been a high degree of continuity from the pre-reform era in
the modes of governance and uses of the power, but that the objectives
of RETL and the policy contexts in which it is used have changed. Orig-
inally RETL was implemented to consolidate state power by targeting
opponents of the Party and government and other ‘bad’ people in order
to educate and reform them.” In the reform era, the focus of RETL has
shifted toward targeting socially disruptive behaviour and minor crimi-
nal offences for the purpose of preserving social order and maintaining
political control. Many acts that were previously characterised as polit-
ical errors, such as opposition to the Party or state power, are now being

1 Chen, 2003: 102; Liu, 2001h: 18. 2 Ma, 2003: 130.
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re-characterised as legal errors, such as harming social order and com-
mitting minor criminal offences.

[ examine the most recent reforms to RETL which consolidate, but
do not limit, the scope of targets and which regularise the procedures
for the imposition of a term of RETL. The MPS has responded to the
increasingly strident criticisms of abuses of RETL which indicates some
recognition that steps need to be taken to establish more formalised
procedures for its imposition. The pressure to legalise RETL and to
make it appear consistent with the developing legal system is growing.
Viewed in terms of an emerging legal field, this may be seen as an
indication of the growing force of law as a means of legitimating powers
previously endorsed politically.

2 REINVIGORATION OF RETL AFTER 1979

At the beginning of the reform period there was no unanimity about
whether RETL should be reinvigorated. After discussion, in 1979, the
CCPCC decided to retain RETL.> On 29 November 1979, the NPCSC
gave legal approval to reinvigorate RETL by approving the Supplemen-
tary Regulations of the State Council on RETL, which were issued by the
State Council on 5 December 1979, and by repromulgating the 1957
Decision of the State Council on the Question of RETL.

Expansion of RETL was incorporated as one of the components of the
CMPO. In the Five Major Cities Meeting in 1981 the targets for RETL

were described as follows:

The small number of juveniles who have committed minor criminal
offences, who have been educated repeatedly but will not reform, who
cannot be managed by their family or by society and whose offences are
not sufficiently serious to warrant arrest and criminal conviction, shall be
sent to work study schools if they are young and if they are older shall
be sent to RETL.*

At that meeting, Peng Zhen drew an analogy between the methods for
dealing with juvenile crime and the way a parent would treat a child
with an infectious disease, or a doctor would treat a sick patient. He
advocated their ‘education, rescue (or transformation) and reform’.’

3 Liand Du, 1990: 53—4; Guo and Li, 2000: 327; Xia, 2001: 61. 4 Point 4 at 2.

5 Jiaoyu, ganhua, gaizao 477, ki, k. The term ganhua can also be translated as to assist or to
transform through persuasion. This ‘Six Characters’ policy was officially adopted by the CCPCC
in the Directive on Strengthening Political-Legal Work, 13 January 1982.
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The meeting adopted this programme, also reaffirming the 1961 deter-
mination discussed in chapter 3 that education and transformation
should be the first priority and engaging in productive labour the
second.’

The targets for RETL are commonly referred to as ‘those who do
not commit criminal offences but frequently commit misdemeanours;
who drive the police to distraction; and whose offences are difficult to
prosecute as criminal cases’.’

In 1980, the CCPCC and the State Council approved and issued an
MPS report which defined the official character of RETL® as a method
for resolving non-antagonistic contradictions, that is, as part of the sec-
ond line of defence.” The purpose of re-education was thus to ‘transform
the vast majority into useful timber for socialist construction’.'® Since
the early 1980s, RETL has retained its political uses, though its political
flavour has weakened as it no longer serves primarily as a tool for class
struggle.'! Its primary focus has been to address the changing problems
of policing public order in the reform era.'” The purposes of RETL are
more explicitly punitive than they were in the pre-reform period; RETL
is classified as an administrative measure whose targets are defined with
reference to the criminal law. There is no longer any suggestion that
its purpose is for resettlement and employment.”’ From near its lowest
point in 1971, there were reported to be 6,623 people held in RETL.
By 1978, there were 70,233.'* By 1999, the size of RETL had increased
to 310 RETL camps, containing 310,000 inmates. "’

2.1 Targets

The scope of targets in the reform era has constantly expanded. The list
of targets continues to include people adjudged politically unreliable
or opposed to Party leadership. This group now includes adherents to

6 Guo, 2005: 295; Fu, 2005a: 220-2. In his study in the economy of an RETL camp, Fu Hualing
demonstrates the central importance of productive labour to the operation of an RETL camp
and, so, how it is impossible in practice to give priority to education and reform.

7 Xu and Fang, 1997: 95-6; Liu, 2001a: dafa bufan, xiaofa changfan, qisi gong’'an, nandao fayuan
FHAIE, NIIE, A%, MEnEE; Kang, 1992: 677.

8 Gao, Xianduan, 1992: 39.

9 MPS, Temporary Measures, art. 2 provides that RETL is a measure for resolving contradictions
amongst the people.

10 MPS, Report on Doing Well: The Work of RETL, 9 August 1980; Kang, 1992: 678, discussing
the requirement that the priorities of RETL are education first and production second.

1" Chen, 2003: 91-2.

12 Jiang and Zhan, 1994: 97; Gao, Xianduan, 1992: 39.

13 Xia, 2001: 61-2; Chen, 2003: 91-2.

4 Guo, 2005:294. 5 Chen et al., 2002: 332.
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Falun Gong and minority groups such as Uigurs and Tibetans seeking
increased autonomy from the state. The emphasis, though, has shifted
toward targeting those who commit minor offences, disrupt social order,
disrupt economic reform, commit the ‘Six Evils’ and whose acts are seen
as endangering the creation of a socialist morality.'® An increasingly
important use of RETL is to detain drug addicts who have become
re-addicted after coercive drug rehabilitation.

(i) Expanding the scope of targets from 1980

Two documents were passed in 1980 and 1982 which expanded the
targets of RETL. The first is the State Council, Notice on Consolidation
of the Two Measures of Forced Labour and Detention for Investigation into
RETL,"" in which the targets of forced labour and detention for inves-
tigation were incorporated into the scope of RETL.'® The reason given
in the notice for combining these powers with RETL was that:

Judging from current enforcement practice, the targets for forced labour
and detention for investigation are basically the same as the targets for
RETL, there is no substantive difference.'”

The conduct previously targeted for forced labour was politically defined
and included minor unlawful acts that were not sufficient to war-
rant criminal sanction.’’ The targets of detention for investigation
were those who had committed minor offences and gave a false name
and address; or had committed minor offences and were suspected
of going from place to place committing crime or committing gang
crimes.”’ The group of ‘transient criminals’ now targeted for RETL
includes those who have been away from the place of their household

16 MPS, Temporary Measures, art. 3 includes in its statement of objectives: transforming the
person into someone who obeys the law, respects public morality, loves the motherland and
loves labour.

17 State Council, Notice on Consolidation of the Two Measures of Forced Labour and Detention for
Investigation into RETL, 29 February 1980.

18 This consolidation did not occur in relation to detention for investigation for the reasons
discussed in chapter 4 at section 9.

19 State Council, Notice on Consolidation of the Two Measures of Forced Labour and Detention for
Investigation into RETL, 29 February 1980.

20 State Council, Notice on Consolidation of the Two Measures of Forced Labour and Detention for
Investigation into RETL, para. 1; see also Chen, 2003: 93.

21 Targets for detention for investigation were set out in State Council, Notice on Consolidation of
the Two Measures of Forced Labour and Detention for Investigation into RETL, 29 February 1980
and MPS, Notice on Strictly Controlling the Use of Detention for Investigation Measures, 31 July
1985.
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registration for a long time and either commit crime for a living; or
are suspected of committing crime for a living; or do not breach the
criminal law but commit numerous minor offences.”

The second document is the Temporary Measures on Re-education
through Labour (‘Temporary Measures’) which was approved and issued by
the State Council in January 1982.”° In redefining the targets of RETL
in the Temporary Measures, the MPS, after investigation, determined
that the previous definitions of targets were too vague, did not suit
the current public order situation and were not easy to implement.’*
Since its passage, the scope of targets has been amended by numerous
documents, though the Temporary Measures officially remain the basic
definition of targets for re-education.

Under the 1982 Temporary Measures, targets include:

1. counter-revolutionary and anti-Party, anti-socialist elements whose
crimes are not sufficiently serious to warrant criminal sanction;

2. those who form groups to commit murder, armed robbery, rape, arson
and other gang crimes, whose crimes are not sufficiently serious to
warrant criminal sanction;

3. those who commit unlawful or criminal acts of hooliganism, pros-
titution, theft, fraud, etc., who do not reform after repeated educa-
tion, whose crimes are not sufficiently serious to warrant criminal
sanction;

4. those who disrupt social order by inciting the masses to create dis-
turbances and fights, pick quarrels and cause a disturbance, stir up
trouble, whose crimes are not sufficiently serious to warrant criminal
sanction;

5. those who have a work unit, but who, for a long time, refuse to labour
or who disrupt labour discipline, ceaselessly cause trouble without
cause, disrupt the order of production, work, study and teaching or
living or obstruct official business, whose crimes are not sufficiently
serious to warrant criminal sanction; and

6. those who instigate others to commit unlawful and criminal acts,
but whose offences are not sufficiently serious to warrant a criminal
sanction.

22 MPS, Notice Issuing the Third Bureau ‘Report of the Meeting on Strengthening the Struggle Against
Transient Crime’, 1 July 1980.

23 MPS, Temporary Measures, issued by the State Council on 21 January 1982. Guo, 1990: 28,
asserts that this document when passed was designated for ‘internal’ circulation (neibu).

2# Luo, 1992: 34-5.
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The description of targets has since become very fragmented. One offi-
cial has identified thirty-eight different categories of targets located in
twenty different legislative and other instruments.”> There is consid-
erable overlap between the categories of targets in these documents
and some targets have now been rendered redundant as a result of eco-
nomic and political changes. For example, the MPS in 1988 approved
RETL for people who were repeatedly caught scalping tickets allocated
under the plan and would not reform.”® Other examples are those set
out in the Temporary Measures of ‘having a job and refusing to go to
work’ and ‘breaching labour discipline’.”” These offences were relevant
to administrative forms of labour discipline imposed in a planned econ-
omy, but not one organised along market principles. Under the Labour
Law, these actions are treated as civil breaches of contract to be handled
between the employer and employee, not as administrative offences.”®
By the early 1990s the MPS had acknowledged that the scope of tar-
gets required consolidation.”” Some, however, applauded the fragmen-
tation as one of the strengths of RETL, asserting that it created the
flexibility needed to carry out political campaigns first and, later, hard
strikes.””

(i)  Minor offences not sufficiently serious for criminal sanction

The punitive nature of RETL is highlighted by the extent to which tar-
gets for RETL are defined with reference to criminal offences. One
commentator concludes that the targets of RETL are now entirely
determined with reference to the Criminal Law.’' In the 1980s the
scope of RETL was expanded to cover: repeatedly scalping boat, train
and bus tickets;’” or airline tickets;’’ speculating in small amounts

5 Gao, Xianduan, 1992: 41-2.

26 MPS, Response to a Request for Instructions on taking in for RETL those unlawful persons who
illegally scalp tickets allocated under the plan who have been repeatedly educated and will not reform,
29 December 1988.

2T Temporary Measures, art. 10(4).

28 PRC Labour Law, which took effect on 1 January 1995, at art. 16 provides that the labour

relationship is established upon execution of a contract between employer and employee; art.

19 sets out the matters that must be decided in the labour contract. Chapter 10 sets out

procedures for resolving labour disputes.

Luo, 1992:33. 3% Gao, Xianduan, 1992: 42. 3! Zhou, Yan, 1999: 22.

MPS, Ministry of Railways and Ministry of Transportation, Notice on Resolutely Preventing and

Striking Against Scalping Vehicle and Boat Ticket Activities, 30 November 1985, art. 2.

Civil Aviation Bureau, MPS, Notice on Resolutely Prohibiting and Striking Against Scalping Airline

Ticket Activity to Ensure the Safety of Air Transportation, 12 January 1988, art. 3.

2
32

°
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of gold;** illegally felling and stealing timber;”> committing bigamy;’°

theft carried out in cities and towns by people with rural household
registrations;’’ those who are ‘backbone elements of reactionary secret
societies’;’® and communicating or liaising with the enemy or spies,’”
where those offences are not sufficiently serious to warrant a criminal
sanction.

Eligibility for RETL requires both that the offence is not sufficiently
serious to warrant a criminal sanction and that the person has been
educated repeatedly and will not reform.** The definition of RETL
with reference to the Criminal Law is problematic at a number of levels.
The first is that it blurs the boundary between crime and non-crime,*! as
the boundary between acts that constitute a criminal offence and those
that do not is adjusted from time to time by the changing standards
for accepting a case.*” An example of the slippery borderline between
RETL and criminal sanctions is illustrated by an instruction issued to the
courts in Wuhan in 1981. This instruction stated that if the criminal
actions being tried would not warrant a criminal sanction, then the
person should not be acquitted but the prosecution withdrawn and the
matter referred to the police for them to impose RETL.* In short,
instead of acquittal, the person should be sent to RETL.

The second is that criminal punishments such as control or criminal
detention** are considerably lighter than that imposed under RETL.

34 SPC, SPP, MPS, Mo], Notice on Striking Hard Against the Criminal Activity of Speculating in and
Smuggling Gold, 28 June 1987, art. 5 (rescinded 13 October 2000).

> Ministry of Forestry, MPS, Notice on Several Questions on Cases of Illegal Logging and Deforestation

that have been transferred to the jurisdiction of Public Security Organs, 20 June 1985.

SPC, SPP, MPS, Notice on Questions as to Jurisdiction in Handling Bigamy Cases, 26 July 1983,

art. 3.

3T SPC, SPP, Supplementary Notice on Questions of the Applicable Law to Use in the Handling of

Current Theft Cases, 17 September 1986.

MPS, Circular on the Circumstances of the Hard Strike against Backbone Elements of Reactionary

Secret Societies Active in Carrying out Wrecking Activities, 1 August 1983.

State Council approving and issuing the MPS, Notice on Resolutely Striking Against Criminal

Elements who Write Letters to Guomindang Espionage Agencies, 15 August 1981; Jiang and Zhan,

1994: 98.

40 NPCSC, Decision of the State Council on the Question of RETL, 3 August 1957, art. 1.

41 Jiang and Yuan, 1990: 46-7.

42 Such as, for example, the SPC, SPP, Supplementary Notice on Questions of the Applicable Law

to Use in the Handling of Current Theft Cases, 17 September 1986, specifying the borderline

between theft to be dealt with by RETL and that to be handled by criminal prosecution.

Wuhan Municipal Public Security Bureau, Procuratorate and Court, Notice on Several Questions

on the Work of Handling Cases, 18 August 1981: at 19.

Criminal Law, arts. 38-41 provide that the time period of control is between three months

and two years, which is served outside prison and under which the person may continue to

work. Criminal Law, arts. 42—4 provide that criminal detention may be imposed for a period of

between one month and six months and is served in the local police station.

3
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Under RETL a person may be detained for between one and three years
with a possible extension of a further year.*’ Furthermore, the require-
ment that a person has to have been ‘educated repeatedly and won’t
reform’ has been criticised as being an ill-defined criteria,*® ignored in
practice.47

In the Regulations on Public Security Organs Handling RETL Cases
2002 (the ‘RETL Regulations’), the MPS amended previous descriptions
of targets to follow more closely the new definitions of crime set out
in the amended Criminal Law.*® For example, the crime of hooliganism
was removed from the amended Criminal Law because it was considered
to be so ill-defined and broad as to be arbitrary and conducive to abuse.*’
It was replaced by the crimes of molesting and humiliating women;”°
assembling a crowd to engage in promiscuous activities or repeatedly
participating in those activities;’' gathering a crowd to have brawls;’?
and wilfully attacking or chasing people and causing a disturbance in
a public place that results in serious disorder.”> The RETL Regulations
no longer refer to hooliganism, but include within the targets the four
categories of conduct listed above.’*

The RETL Regulations now specify that in some cases the first offence
is punishable by RETL, such as those who use secret societies, heretical
cults or feudal superstition to breach the law and those who create an
‘atmosphere of terror’ or make the ‘people feel panic stricken’ or harm
the public’s security.”” In other cases, the person is eligible for RETL
if previously sanctioned for the offence, such as assembling a crowd to
engage in promiscuous activities; scalping or forging tickets; or unlawful
detention.”®

In the early reform period the MPS recognised the need to dis-
tinguish RETL from the punishment of criminal convicts in reform
through labour and to ensure that the camps no longer continued to

% Jiang and Yuan, 1990: 47; Temporary Measures, art. 13, setting out time limits for RETL.

46 Ren, 1992: 14, pointing out who should be educating is not specified, nor is the number of
times.

47 Zhu, 1990: 259.

48 Even though art. 9 expresses the targets to be based on the NPCSC, Decision of the State Council
on the Question of RETL, 1957, the Supplementary Regulations of the State Council on Re-education
through Labour, 1979, and the Temporary Measures set out a non-exhaustive and non-identical
list of targets. These regulations may be better seen as a reinterpretation of the previous list of
targets.

49 Zhio, 1997: 15. 50 Criminal Law, art. 237. 51 Criminal Law, art. 301.

52 Criminal Law, art. 292. 53 Criminal Law, art. 293. 54 Article 9(3).

55 Article 9(4). 56 Article 9(5).
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operate together.’” In 1981, the Central Political-Legal Committee
approved the establishment of RETL schools, and conversion of RETL
camps into schools. By 2001, 86 per cent of RETL institutions were
called schools.”® However, in many respects the conceptual distinc-
tion between RETL and reform through labour continue to be blurred
in terms of the stigma associated with detention.’” An illustration is
that detainees in RETL and prisoners continue to be referred to by the
shorthand expression ‘Two Labours’ (lianglao #3%5).%°

(i) RETL as targeting social evils
RETL also targets ‘social evils’, including prostitution,®" drug addic-
tion, gambling,%” pornography®’ and deceiving the people using feudal
superstition. They were identified at the beginning of the reform era as
offences comprised in the fourth high tide of crime.®

At the launch of the strike against the ‘Six Evils’ in 1989, the MPS
drafted the Proposal for Carrying out a Nationwide Campaign for the Erad-
ication of Prostitution and Using Prostitutes etc. ‘Six Evils’. At paragraph 4,
the MPS reasserted that prostitutes who re-offended after being detained
by the police under detention for education should be sent to RETL.
[t also removed the requirement that the prostitute ‘be educated many
times and not reform’® as a pre-condition for being sent to RETL in
respect of those who prostitute with foreigners; those who prostitute or
use prostitutes many times; and pimps who ‘make unfair profit out of
prostitutes and their clients’.®®

The 1991 Prostitution Decision, paragraph 4(3), provides that a person
who prostitutes or uses prostitutes after being ‘dealt with’ by the police
can be sent to RETL and fined up to RMB 5,000 by the police. This

provision has been interpreted by the Legal Division of the MPS to

57 Gao, Xianduan, 1992: 39; MPS, Report on Doing Well the Work of RETL, 9 August 1980.

58 Guo, 2005:300-1.  °° Dong, 2002:3. % Dong, 2002: 3.

61 MPS, Notice on Resolutely Prohibiting Prostitution Activities, 10 June 1981.

62 SPC, SPP, MPS, Notice on Strictly Investigating and Prohibiting Gambling Activities, 6 August
1985, art. 3 expanded the scope of RETL as part of the ‘1983 Hard Strike’, to include those
heading up gambling rings; those who live in large- and medium-sized cities who are without
regular employment and gamble; and those gamblers who have been educated repeatedly and
will not reform (rescinded 13 October 2000).

03 SAPR, art. 32(1) and (2): production, sale, copying, lending, renting or broadcasting of porno-
graphic material.

64 See discussion in chapter 4 at section 4. 5 Liijiao bugai (FEEANK).

6 Reproduced at Chen, 1992: 148; see also Luo, 1992: 35.
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mean that a person who prostitutes many times is not eligible to be sent
to RETL if they have not yet been dealt with by the police.®” To the
extent that the 1989 document suggested that a person could be sent
to RETL without having received any prior punishment by the police,
such an interpretation has been rejected in the Prostitution Decision, the
subsequent interpretation by the MPS Legal Division and more recently
by the RETL Regulations.

In respect of prostitution-related offences, the RETL Regulations pro-
vide that RETL can be given to those who introduce, encourage or
coerce people into prostitution where the circumstances are not suffi-
ciently serious to warrant criminal prosecution® and prostitutes who
prostitute again after having received a warning, fine or administrative
detention.®”

In relation to other ‘evils’, in 1990 the MPS issued a notice requiring
that those who repeatedly used ‘feudal superstitious’ methods to disrupt
social order and cheat people out of property, if not sufficiently serious
to warrant a criminal sanction, were to be sent to RETL.”Y Similarly,
persons using gambling to cheat people of money and who did not reform
after repeated education, or if they provided the venue or equipment for
gambling purposes, may be sent to RETL unless the situation warrants
imposition of a criminal sanction.”!

Possibly the largest constituent of this group are drug addicts who
have become re-addicted after coercive drug rehabilitation.”” Apart
from detention in special drug rehabilitation divisions within ordinary
RETL camps, some specialist RETL camps for drug addicts have been
established.”” The proportion of people in RETL as a result of drug
addiction reportedly has increased dramatically. As at September 1997,
one set of figures indicated that the proportion of drug addicts in RETL
ranged from a minimum of 1.6 per cent of the camp population in
Tianjin, to 74.1 per cent in Yunnan and 83.58 per cent in Gansu.”*

67 Legal Division of the MPS, Response to a Request for Instructions on Whether a Person who
Repeatedly Prostitutes or Uses Prostitutes but has not been dealt with by the Public Security Organs
can be sent to RETL, 4 September 1997.

68 Article 9(7). %9 Article 9(8).

70 MPS, Notice on Deepening the Struggle to Eliminate the ‘Six Ewils’ Strictly According to Law and
Implementing Policy, 7 May 1990: at 237.

"1 MPS, Notice on Deepening the Struggle to Eliminate the ‘Six Evils’ Strictly According to Law and
Implementing Policy, 7 May 1990: at 236-7; see Gao, Xianduan, 1992: 42.

2 MPS, Regulations on Public Security Organs Handling RETL Cases, 1 June 2002, art. 9(9).

B Guo and Li, 2000: 319-20; Chu, 1996: 64-5; Zhao and Yu, 2000: 141.

7 Guo and Li, 2000: 330.
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Another survey reports that drug addicts in 1998 comprised 20 per cent
of the total RETL population.”

(iv)  Expanding the geographical limits on targets

At first, the scope of targets was confined to people with urban house-
hold registrations.”® In 1980 this was increased to include people from
counties, towns and rural villages who committed unlawful acts in cities,
in market towns, on transportation routes or on 1ra'1lways.77 In some
areas, villages were allocated a quota of people who could be sent to
RETL. For example, in the 1980s each year rural villages were allo-
cated a quota of up to five people who could be sent to RETL.”® Some
argue that the geographical restriction on targets for RETL should be
removed.”” Later, specific legislation increased the circumstances in
which people with a rural household registration, particularly pros-
titutes and drug addicts, could be sent to RETL.*Y For some time,
the MPS resisted requests from local-level agencies to permit expan-
sion of targets to include rural residents who repeatedly commit minor
offences.®! In 1998, it was decided that as social order in rural areas
had deteriorated, it was necessary to impose RETL in respect of unlaw-
ful activities in rural areas, particularly those carried out by ‘local riff

raff, hooligans and village bullies so bitterly despised by the broad

masses’.%

75 Su, 1998: 25; Human Rights in China, 2001b, cites an official estimate that 40 per cent of people
are in RETL for drug-related offences. The size of the population is evidenced by regulations
passed by the Mo] in 2003 for the separate management of drug-addicted RETL detainees:
Regulations on RETL Drug Rehabilitation Work issued on 20 May 2003, to take effect from
1 August 2003.

Supplementary Regulations on RETL, 1979, art. 2 defines this as large- and medium-sized cities.
MPS, Response to a Request for Instructions on Questions about Taking in for RETL from Counties
and Towns and Operating RETL Camps in Districts and Regions, 31 July 1980 (rescinded 5 April
2001); Ren, 1992: 13.

8 Ren, 1992:13. ™ Luo, 1992: 37.

801990 Drugs Decision; MPS and Mo] jointly issued the Notice on Questions of Gathering up for
RETL of Prostitutes and Clients of Prostitutes, art. 1 providing for RETL to be given to ‘prostitutes
with rural household registrations who have floated to county towns, or market towns or carry
out prostitution in villages or their clients, whose acts are not sufficiently serious to warrant
criminal punishment but who have failed to reform after repeated warnings’ (rescinded in
2000); Legal Division of the MPS, Letter of Response to the Jiangxi Provincial RETL Management
Committee ‘Request for Instructions on Two Questions about RETL Examination and Approval
Worl’, 28 March 1990. See also chapter 5.

Legal Division of the MPS, Response to a Request for Instructions to the Hainan Provincial Public
Security Office ‘Request for Instructions on whether Rural Unemployed who commit many offences
but which are still not sufficient to pursue criminal liability can be taken in for RETL’, 7 June 1990.

82 MPS, Notice on Several Questions on the Scope of RETL, 30 November 1998.
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The RETL Regulations draw no distinction between rural and urban
residents in their description of RETL targets. However, as they are
expressed to be based on previous regulations that do draw such a dis-
tinction, their failure to mention this distinction is not clear evidence
that the RETL Regulations should be interpreted to extend eligibility
for imposition of RETL generally to rural residents. The RETL Regu-
lations expressly exclude from their scope foreigners, stateless people,
Taiwanese and Hong Kong and Macao residents.®’

(v) The use of RETL for investigation
After the process of reincorporating detention for investigation into
RETL was halted, detention for investigation was increasingly used by
the police as a substitute for criminal detention to detain and interro-
gate criminal suspects. After detention for investigation was absorbed
into the criminal coercive powers exercised by the police under the
amended CPL,% police commentators complained that the remain-
ing criminal coercive measures were inadequate.”> RETL was used to
extend the period of detention where the public security organs had
been unable to complete their investigations within specified time lim-
its,% or where there was insufficient evidence to support an application
for arrest.’” Police were able to continue their investigations by send-
ing a person to RETL on the basis of the evidence of wrongdoing they
already had if they considered it inappropriate to release the suspect.®®
In some areas this category of person was reported to comprise up to
20 per cent of the total RETL population.®

In 1999, the Central Political-Legal Committee demanded rectifica-
tion of the unlawful imposition of RETL for investigation purposes.””
The RETL Regulations explicitly prohibit the use of RETL to extend
time limits for detention of people where the police have been unable
to complete criminal investigations within the time periods specified

in the CPL.”!

83 Article 12.

8% Xu and Fang, 1997: 99, describe the abolition of detention for investigation as having been
‘replaced by other measures’.

85 Xu and Fang, 1997: 99-100.

86 Zhou, Yan, 1999: 22; Wei, 1998: 41, referring to a 1995 document authorising this practice,
issued jointly by the MPS, SPC and SPP, Opinion on Resolving Several Problems of Enforcement
Currently Faced by the Political-Legal Organs.

87 Liu, Wenren, 1998. 88 Xu and Fang, 1997: 99-100. 89 Zhou, Yan, 1999: 22.

%0 MPS, Notice on Implementing the Central Political-Legal Committee’s ‘Research Opinion on the
Problems of RETL’, 14 October 1999.

o1 Article 4.
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(vi) The use of RETL against political targets and protestors

In the 1980s RETL continued to be used against targets defined in
explicitly political terms. In this area especially, the flexibility of the
broadly worded provisions in the Temporary Measures permitting deten-
tion of ‘counter-revolutionary and anti-socialist reactionaries’ was inter-
preted to cover a range of groups who oppose government control for
one reason or another.

For example, in December 1981, in the wake of the crackdown on the
Democracy Wall movement,”” the Central Political-Legal Committee
authorised RETL for those people who ‘publish counterrevolutionary
articles’ and who ‘viciously attack, spread rumours and slander Party and
state leaders’ whose offences were not sufficiently serious to constitute
a criminal offence.”

A range of other groups are targets for RETL. Whilst not explic-
itly defined in political terms, these groups can be identified as being
organised outside the bounds of state permission and control. Since the
inclusion of Falun Gong within the definition of a ‘heretical sect’,”
large numbers of its followers are reported to have been sent to RETL.”
The Central Political-Legal Committee issued a notice in November
1999 instructing the coercive organs of the state to make ‘full use of
legal weapons’ to punish unlawful activities of the Falun Gong and
other heretical sects. It instructed that RETL should be imposed on
those ‘backbone’ and ‘diehard’ elements who refused to give up the
practice of Falun Gong and repeatedly petitioned and disrupted social
order, where the conduct did not constitute a criminal offence.”

Potter indicates that the state has used a range of methods to suppress
some religious groups, whose adherents owe their primary allegiance to
their religion rather than to the state.”” Evidence that unauthorised
Christian groups, including Protestant and Catholic groups, are being

92 See Nathan, 1985: 31-40; Baum, 1994: 79-82.

93 Central Political-Legal Committee, Opinion on Questions of whether Vilifying and Slandering
Central Leadership Comrades Constitutes a Crime, December 1981.

94 NPCSC, Decision on Banning Heretical Cult Organisations, and Preventing and Punishing Cult
Activities, 30 October 1999; SPC, SPP, Explanation Concerning Laws Applicable to Handling
Cases of Organising and Employing Heretical Cult Organisations to Commit Crime, 8 October
1999; Beijing Review, which interprets the Criminal Law, art. 300, to cover organisations such
as Falun Gong.

95 Human Rights Watch, 2002, citing estimates of up to 10,000 detainees; Keith and Lin, 2003:
629, citing US Department of State figures of 5,000 detainees; Hung, 2003b: 35, citing figures
of up to 20,000.

96 Central Political-Legal Committee, Notice on Fully Utilising Legal Weapons to Punish the Unlawful
and Criminal Actions of Falun Gong etc. Heretical Cult Organisations, 5 November 1999.

97 Potter, 2003a: 328-36.

205



LEGAL REFORM AND ADMINISTRATIVE DETENTION POWERS IN CHINA

classified as heretical sects,”® arguably renders their adherents vulner-
able to RETL. The RETL Regulations now explicitly target those who
use secret societies, heretical cults or feudal superstition to breach the
law.”

The crime of counter-revolution, which was considered to be a leg-
islative embodiment of class struggle,'*° was removed from the amended
Criminal Law in 1997."°! The RETL Regulations now follow the formula
adopted in the revised Criminal Law and have replaced the offence of
being a counter-revolutionary or anti-socialist reactionary with harming
national security.'” RETL has been used extensively in Tibet and Xin-
jiang, where the state has been unable to suppress opposition to Han
Chinese control over those areas, or to quash local separatist move-
ments.'”” The war on terror waged after 11 September 2001 has been
used in China to strengthen suppression of religious and ethnically
based separatist movements, especially in Xinjiang, where the state has
associated the teaching of Islam with terrorist movements.'** Human
Rights Watch reported that the ‘2001 Hard Strike’ campaign included
those supporting independence in regions such as Xinjiang as targets.'”
Another group of people who are liable to be sent to RETL is those who
repeatedly petition higher authorities and participate in mass public
protests.

(vii))  Age limits

A person less than sixteen years old should not be sent to RETL.'
This age limit accords with the provisions in other related areas con-
cerning the incarceration of youths. Although it is possible for children
between fourteen and eighteen to be convicted of a crime, in general
a person aged under eighteen committing offences should not be liable
to a criminal sanction.'" The primary strategy to be taken with youths

98 Potter, 2003a: 330. 9 Article 9(4). 100 Xjao, 1996: 98-9.

101 Temporary Measures, art. 10(1).

102 Article 9(1). Criminal Law, arts. 102—113, setting out the offence of harming national security.

103 Poter, 2003a: 333-4. 104 Fy, 2005h: 827-8. 195 Human Rights Watch, 2001.

196 Hyuman Rights Watch, December 2005: 56-60.

107 Cui, 1992: 18; Xia, 2001: 26; MPS, Notice on Questions about the Age of RETL Personnel,
30 November 1981, provides that ‘in general a person sent to RETL should be over 16 years
old’ and offenders younger than sixteen should be sent to work study schools; MPS, MoJ, Notice
on Questions Concerning RETL and the Revocation of the Urban Household Registration of RETL
Personnel, 26 March 1984, provides that no one under sixteen years old is to be sent to RETL.
The Regulations on Public Security Organs Handling RETL Cases, art. 9 provides that no persons
under sixteen should be sent to RETL.

108 Criminal Law, art. 17.
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under sixteen is to order the head of the family or guardian to subject
the juvenile to discipline. When necessary, the juvenile may be sent to
a work-study school for detention and training by the government.'"”
The MPS RETL Regulations now set out the principle of strictly lim-
iting the circumstances in which a minor is sent to RETL. It provides
that if the parents, guardian or school have the capacity to control the
offending minor, they should not be sent to RETL.''°

2.2 Recent consolidation of targets

The view that fragmentation of the bases for defining targets was to
be commended because of the flexibility it provided did not prevail.
In October 1998, a national meeting was convened by the Central
Political-Legal Committee to resolve issues about the scope of RETL.
At that meeting it was determined that relevant agencies should work
together to reach a fundamental resolution of the legal problems of
RETL."'! In October 2000 and April 2001, the MPS rescinded a num-
ber of normative documents,''” including some setting out targets for
RETL,'" thus going some way to rationalising the targets of RETL. In
the RETL Regulations the MPS set out a consolidated list of targets,
though it did not narrow the scope of targets as it also included targets
specified in ‘any other regulation’.''* Although the MPS asserts that
the list of targets is based on earlier legislative instruments, and does
not purport to codify the list of targets, the list has been modified to take
account of changing economic and social circumstances. For example,
the offence of repeatedly scalping tickets now includes scalping and
forging receipts, train tickets, plane tickets and tickets that have value,
but no longer requires that the tickets be allocated under the plan.'"’

109 Xja, 2001: 211-2 at 221, like the procedures for imposing RETL, the public security organs
are responsible for a determination to send a juvenile to a work-study school; at 222-3, that
the Mo] transferred juvenile detention to RETL, but that juveniles are detained and managed
separately from adults.

110 That is, a person under eighteen: art. 10.

11 MPS, Notice on Several Questions on the Scope of RETL, 30 November 1998, reciting that

representatives at this meeting were from the Legislative Affairs Commission of the NPC,

Supreme People’s Court, Supreme People’s Procuratorate, Legal Office of the State Council,

MPS and Mo].

Keller, 1994: 722, describes normative documents as ‘all administrative directives purporting

to establish or modify norms of public or official behaviour’.

113 MPS, Notice on Rescinding Some Jointly Signed Documents, 13 October 2000; MPS, 79 Normative

Documents recently rescinded by the PRC MPS, 5 April 2001.

Article 9 generally and 9(10) in particular. Guo, 2005: 304, characterises this consolidation

as limiting RETL to ten types of person and over forty-five types of conduct.

15 Article 9(3).

11
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The previous offences of refusing to work and breaching labour disci-

pline have now been removed and the new definition of targets now

covers people who disrupt the order of production, work, study or life.' '
) ) .

2.3 ‘Hard Strike’ and specialist struggles

RETL has been identified as a particularly useful and important tool
in carrying out the ‘1983 Hard Strike’ and subsequent specialist strug-
gles,''" as it is a component of a multi-layered system of punishments
that complements the criminal justice system.''® The use of RETL has
been influenced by hard strikes in a number of ways: first, by expanding
the scope of targets to include those targeted under the Hard Strike;'"”
secondly, by increasing the rate of enforcement; and, thirdly, by length-
ening the period of detention.'”"

The number of people sent to RETL during the initial stages of the
‘1983 Hard Strike’ increased dramatically.'”! One commentator indi-
cates that the number of people taken in for RETL during 1983 rose
to 230,000."%% One set of statistics indicates a total of 825,414 people
were taken into RETL between 1983 and 1991; with 321,825 (or 39
per cent) taken in during the years of the ‘1983 Hard Strike’ between
August 1983 and January 1987; and 301,361 (or 36.5 per cent) taken
in during the ‘Six Evils’ action between 1989 and 1991.'*’ Prior to
the launch of the campaign against the ‘Six Evils’ in 1989, localities
were instructed to make ‘necessary preparations’ of detention centres
in anticipation of the strike.'**

Lengthening the period of detention was achieved by the system of
retention for in-camp employment which was instituted in respect of
both RETL and reform through labour.'”> Although in theory after
release from RETL a person should be returned to their original work
unit, in the pre-reform era some people were adjudged unable to be reset-
tled and so remained at the RETL camp for employment.'?® The scope

16 Article 9(5). 17 Cui, 1992: 19; Luo, 1992: 34; Xu and Fang, 1997: 96-7.

18 Cui, 1992: 19; Zhu, Jiang, 1999: 32.

119 Noted above, for example, in relation to the strike against the ‘Six Evils’.

120 Xy and Fang, 1997: 97; Cui, 1992: 18, asserts that retention for in-camp employment was
introduced in the early 1980s as part of the Hard Strike campaign.

121 SPP, Notice on Implementing the Spirit of the National Political-Legal Work Conference by Strength-
ening the Work of Supervision over Detention Centres, 31 August 1983, emphasising the need to
improve supervision over detention centres.

122 Xia, 2001: 21, and that the number of RETL camps expanded and their scope was increased.

123 1 o, 1992: 34. 124 Reproduced at Chen, 1992: 148.

125 Seymour and Anderson, 1998: 190, note that the system in respect of prisoners in reform
through labour began in 1954.

126 Jiang and Zhan, 1994: 99, citing a CCPCC regulation to this effect in 1965.
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of retention for in-camp employment expanded with the passage on 19
June 1981 of the NPCSC Decision on Handling Reform through Labour
Criminals and RETL personnel who escape or commit new offences which
provided that certain types of people should have their urban house-
hold registration revoked, thus depriving them of the right lawfully to
return to and live in their original place of residence.'”” Only those
people whose household registration was from a large or medium-sized
city (population over 300,000) could have their household registration
revoked.!?®

Whilst targeted groups had their urban household registration
revoked and were retained for in-camp employment, from the early
1980s others who had previously been retained for in-camp employ-
ment were progressively permitted to return to their homes, or had
their status converted from detainee to ordinary worker.'”” During the
first campaign of the ‘1983 Hard Strike’, it was decided that until after
the end of the first campaign, criminal inmates and RETL personnel
whose sentence was complete and those who were eligible for release
from in-camp employment would not be released.'*”

At the end of the first campaign of the ‘1983 Hard Strike’, the
CCPCC continued to approve the principle that those people whose
criminal sentences or RETL time was complete should be retained for
in-camp employment until they had truly reformed.”’! In 1985, the
Party’s Political-Legal Committee determined that the vast majority of
those sent to reform through labour or RETL in Xinjiang should, in
principle, be retained for in-camp employment after their sentence was
complete.'?

127 Article 1: ‘RETL personnel who escape, or commit a crime within three years after release,
or within five years after escaping, or if they are give a new term of RETL or their term is
extended because of offences committed in RETL.” The Temporary Measures, art. 65, adds
reform through labour personnel who commit an offence punished by RETL after release from
reform through labour to this list.

128 Zhu, 1992: 304.

129 MPS, Ministry of Labour and Personnel, Notice on Questions on the Remuneration of Personnel

Retained for in Camp Employment after Completion of their Sentence, 4 May 1983. For a discussion

of the conditions for in-camp employment for ex-convicts in Xinjiang, Gansu and Qinghai and

the gradual loosening up of the retention system during the 1980s, see Seymour and Anderson,

1998: 189-99.

Mo], MPS, SPP, SPC, Urgent Notice on Temporarily Halting the Return to Society of Criminals

whose Sentence is Complete and RETL Personnel whose Time is Complete, 19 August 1983.

CCPCC, approving and distributing the Report of the Central Political-Legal Committee Summing

up the Activities in the First Campaign of the Hard Strike against Serious Crime and the Deployments

for the Second Campaign, 20 August 1984.

132 Central Political-Legal Committee, Situation Report and Opinions Concerning Work for the
Coming Winter, 21 September 1985: at 218.

13
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However, Article 65 of the Temporary Measures and more recent
police commentaries suggest that the period for in-camp employment
is limited to three years. There is evidence to suggest that after the mid
1980s the numbers retained after their terms were completed decreased
significantly.””’ Seymour and Anderson note that the parallel system
of employment in reform through labour has decreased since the mid
1980s as a consequence of economic reform.”* These trends, coupled
with subsequent reforms to calculations of time limits for RETL and
provisions for reduction of sentences, indicate that retention for in-
camp employment has fallen into disuse.

2.4 Procedures for sending a person to RETL
(i)  The changing examination and approval procedures: community
participation and the RETL Management Committee
The procedures for imposing RETL have been amongst the most prob-
lematic of all police powers and have undergone a number of changes,
especially since 2002. When it was first established, a range of commu-
nity organisations participated in decisions to send a person to RETL.
The 1957 Decision of the State Council on the Question of RETL pro-
vided that an application for RETL could be made to the People’s
Committee at the level of province; self-governing district; or directly
governed city by the civil affairs bureau, public security department,
local organisations, community groups, school, head of the household or
guardian.'”

As the regulation of RETL increasingly fell within the jurisdiction
of government agencies in the late 1970s, community participation in
the determination to send a person to RETL has diminished."*® The
Temporary Measures require that the decision-maker seeks the views
of the local street committee or the work unit.”*” In 1999, the MPS
issued a document removing the requirement to take account of the
views of the local street committee and work unit. This document illus-
trates both the changing population demographic and the decreasing
role of both the street committee and the work unit in maintaining
order at the local level. It provides:

133 Epstein and Wong, 1996: 479-80, noting that since the 1980s the policy has been to release
most inmates.

134 Seymour and Anderson, 1998: 197-8. 135 Article 3.

136 Zhang, Chong, 1990: 265-6. 37 Article 12.
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However, now many of the people who need to be sent to RETL do
not have employment or regular employment, nor do they have a fixed
residence, so there is no way to obtain the views of the street committee
or the work unit. Moreover, after publication of the ARL and the ALL
there is a gradual strengthening of legal supervision over RETL. So when
you are examining for approval RETL, according to the situation you
can ask the opinion of the work unit where the person is located, or
the local street committee, but you cannot base your decision solely on
their opinion and gaining that opinion is not a mandatory procedural
requirement. 138

(ii)  Procedures for examination and approval by the public
security organs

In the 1979 Supplementary Measures on RETL, the Re-education through
Labour Management Committee (‘RETL Management Committee’),
comprising representatives of the Civil Affairs Departments, Public
Security and Labour Bureaux,'’” was given responsibility for exami-
nation and approval of applications to send a person to RETL.'*" The
system of examination and approval by an RETL Management Com-
mittee has not been implemented in practice'*! and the substantive
task of examination and approval of RETL is carried out by the public
security organs.142

Prior to May 1983, all work relating to RETL, including examination
and approval, was performed by the administration office of the RETL
camp, which was concentrated in the hands of the RETL division of the
public security organs.'*’ After this time the responsibility for manage-
ment of RETL camps was transferred to the Mo].'** The public security
organs have subsequently been responsible only for examination and
approval.'®

138 MPS, Response to a Request for Instructions on Several Questions to do with the Procedure for

Examination and Approval of RETL, 9 June 1999.

Later documents include as members of the committee the justice department and other

(unspecified) departments: MPS, Mo], Notice on Questions Concerning RETL and the Revocation

of the Urban Household Registration of RETL Personnel, 26 March 1984.

140 Articles 1 and 2. Temporary Measures, arts. 11 and 12, require the RETL Management Com-
mittee to approve a decision to impose RETL. The decision must be made at county level or
above. Temporary Measures, art. 14 requires the RETL Management Committee to complete
an ‘RETL Decision Form’ and an ‘RETL Notification Form’ before the person may be taken
in for re-education.

141 Hu, 2003: 144; Liu, 2001b: 16.

142 Jiang and Zhan, 1994: 98; Ren, 1992: 12; Zhang, Chong, 1990: 266-7.

3 Luo, 1992: 34; Xia, 2001:22. 44 Xia, 2001: 347. 45 Luo, 1992: 34.

139
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Commentators note that the RETL Management Committee exists
in name only; it is at best a rubber stamp.'*® Structurally, there are sev-
eral problems with the RETL Management Committee. The RETL
Management Committee has no regular organisational structure to
locate it within the state hierarchy; there is no hierarchical or super-
visory relationship between different RETL Management Committees,
the State Council and other government departments. In carrying out
their duties, members’ decision-making reflects the interests of gov-
ernment as their membership of the Committee is in their capacity as
representatives of other government departments. The RETL Manage-
ment Committee has no enforcement powers, and so depends upon the
public security and justice departments to enforce its decisions.'*’ The
police consider examination and approval of RETL a natural extension
of their powers to police social order.'** Finally, the APL, passed in 1996,
did not legally authorise the RETL Management Committee to impose
an administrative punishment to deprive a person of their liberty; the
public security organs are now the only state agency authorised to do
this.'*

Well before the legal incapacity of the RETL Management Com-
mittee to make decisions depriving a person of their liberty was made
apparent, the MPS had been authorised to examine and approve RETL
as the delegate of the RETL Management Committee. The Notice on
Questions concerning RETL and Revoking the Urban Household Registra-
tion of RETL Personnel issued jointly by the MPS and the Mo] in 1984
provides that:

[T]he organ for examination and approval of RETL is established within
the public security organs and has been delegated by the RETL Man-
agement Committee to carry out examination and approval of people
requiring RETL."°

As the Temporary Measures did not specify in any detail the procedures
to be followed in the examination and approval of RETL, prior to the

146 Ren, 1992: 12; Cheng, 1990: 253—4; Xia, 2001: 352-3.

147 Xia, 2001: 188-9, 353.

148 Ren, 1992: 12; Zhu, Jiang, 1999: 32; Zhang, Chong, 1990: 267-7; Hu, 2003: 144.

149 APL, art. 16 limits the power to impose an administrative punishment to deprive a person of
their liberty to the public security organs. See Zhu, Jiang, 1999: 32; Xia, 2001: 352.

150 Article 2, at 104-5, discussed in Ren, 1992: 1; Zhang, Chong, 1990: 268.
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passage of the RETL Regulations different localities established their
own systems. !

In theory, the process for examination and approval of RETL involves
several stages. The first is the preparation of a case report by the local
police station or county-level public security organ."”” Views of the
street committee, family or work unit, if any, are sought at this stage.'”’
These documents are then checked by the legal division of the county-
level public security organ. The time limits vary between five and
ten days in different areas."”* The Application for Examination and
Approval of RETL Form is completed in the name of the county-level
public security organ.!”

The application is then sent for examination and approval to the
legal division of the provincial or autonomous region-level public secu-
rity organ on behalf of the RETL Management Committee.'”® After
approval,’”” the legal division obtains assent of the responsible offi-
cer and the seal of the RETL Management Committee is affixed*® to
the forms RETL Decision (Laodong Jiaoyang Jueding Shu 3755w |5)
and RETL Notification (Laodong Jiaoyang Tongzhi Shu #5sh#zsasn 1)
These documents are then sent to the original public security organ to
execute the decision.'®”

The MPS continues to insist that the seal of the RETL Manage-
ment Committee be affixed to the formal RETL decision and that

51 Xja, 2001: 178-9.

152 The case report (jie’an baogao) attaches relevant evidence and information. A form of appli-
cation for examination and approval of RETL is also prepared.

153 Xia, 2001: 178-9. 154 Xia, 2001: 179.

155 Chengqing Laodong Jiaoyang Shenpi Biao. This standard form is reproduced in Chen et al., 1996:

310-11.

In 1992, the responsibility for examination and approval of RETL within the public security

organs was transferred from the Criminal Investigation Division and other divisions to the

Legal Division: MPS Notice on Changing the Responsibility and Leadership for Examination and

Approval of RETL to the Legal Department, 9 March 1992. Ren, 1992: 13, asserts that the

responsibility for investigation and approval of RETL was not clear and so carried out by a

range of divisions within the public security.

Xia, 2001: 180-2, examination and approval is usually a documentary examination, although

it is possible for a direct investigation of the facts to take place.

158 Xia, 2001: 181-2.

159 The standard form documents are reproduced in Chen et al., 1996: at 314-15 and 316-17,

respectively.

Xia, 2001: 182, after these documents have had the seal attached, they are sent to the public

security organ from which the matter originated, for delivery to the person and their family,

the relevant RETL camp and the local people’s procuratorate. The Temporary Measures, 1982,

art. 14, provide that a person may not be detained unless these two documents have been

properly prepared and signed.

156
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decision-making power not be delegated to the county-level public
security organs.'°!

(iii)  Problems with the approval process

This approval process has been the subject of strong criticism. First,
the legal division cannot be an impartial adjudicator of applications
because its primary obligation is to act consistently with the institu-
tional interests of the public security organs.'®” Secondly, the object
of the decision has no opportunity to be heard in the decision-making
process, which is carried out in secret, on the basis of documents.'®’
Thirdly, the time for examination and approval is not shorter than
two or three months and may be as long as eight or nine months, or
longer.'%* In some cases the time may be even longer where an approval
is sought to impose RETL only after an application for arrest has been
refused by the procuratorate.'® In 1987, the MPS demanded that the
practice of holding people sentenced to RETL for less than one year in
the local police lock-up or detention centre cease; and that all people
be sent to a RETL camp within one month of their sentence being
imposed. '

Police commentators recently acknowledged that the absence of pro-
cedural requirements for decision-making is an important deficiency in
the legal definition of RETL.!®” The Legal Division of the MPS has
itself identified the lack of procedural constraints in the determination
to send a person to RETL as creating a subjective and unconstrained
discretion which is the ‘most easy to abuse’. Examination and approval
of RETL has been identified by the public security organs themselves
as one of the worst problems in current policing work.'®®

This abuse is both systematic and widespread. One commentator
reported that a survey in 1990 of the police responsible for examina-
tion and approval of RETL considered rules about the scope of targets
and procedures for approving RETL irrelevant. Their attitude was: ‘We

161 MPS, Response to a Request for Instructions as to Whether it is Appropriate to Delegate the Exami-
nation and Approval Authority for RETL to the District or County-level Public Security Bureau, 6
July 1989; MPS, Notice on Several Questions about the Implementation of the ALL, 30 October
1990.

162 Chen, 2003: 106. 163 Chen, 2003: 106.

164 Ren, 1992:13. 165 Ren, 1992: 13.

166 SPP, MPS, Mo, Notice that RETL Personnel Must be Sent to RETL Camps According to the Law,
17 February 1987.

167 Zhu, Jiang, 1999: 31-2. 168 Gong’an Bu, 1999: 20; see also Hu, 2003: 144.
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fundamentally have no idea whether there are any rules about RETL’
and ‘We rely entirely on our experience in handling it.”'®’

The author noted that it was common to ignore the requirement that
the offender ‘not reform after repeated education’, or ‘refuse to listen
to warnings and stop’ and to approve RETL for the first transgression.
RETL was also imposed on people who could not be sent to detention
for investigation, but who also should not be sent to RETL.!"® One
academic cited two examples of the abusive imposition of RETL in
support of his argument that RETL be abolished. The first case involved
a farmer caught stealing a purse on a public bus. The purse contained
15 Chinese cents (approximately AUD 3 cents) and the peasant was
sent for two years’ RETL.'"! The second involved a case in Sichuan
province where an employer tried to coerce a female employee into
prostituting. The girl refused and was paralysed after jumping from the
building. Prior to the criminal trial, the employer was instead given one
year of RETL by the local police.!”

Chronic abuse of the examination and approval procedures has
become a focus of a broader debate about the legality of RETL. Debates
about whether to reform or abolish it are examined in chapter 9.

(iv)  Recent reforms to regularise procedures for examination and
approval of RETL

Police commentators acknowledge that the concentration of the power

to investigate; to examine and approve a decision to send a person to

RETL; to determine the period of detention; and to reconsider its own

decisions when they are challenged is conducive to mistakes and abuse

of power.'” They acknowledge the urgent need for reform.

In 2002 the MPS passed the RETL Regulations, stating that one of the
purposes was to regularise and address some of the major problems with
the examination and approval procedures.'”* These regulations were
supplemented in 2004 by the MPS, Regulations on the Procedures for
Handling Administrative Cases by Public Security Organs, which regulate

1698y, 1990: 261.

170 Because they were pregnant, blind, deaf, mentally disordered or had a serious disease: Su, 1990:
259-60. These categories of person are also ineligible to be sent to RETL according to art.
14(2) of the Temporary Measures, 1982.

170 Hu, 2003: 144-5. 172 Huy, 2003: 145.

13 Xia, 2001: 43, 87, 352-7; Su, 1990: 258-64; Xie, 2000: 123; Li, 1999: 201, where abuse of
the examination and approval procedures for RETL was identified as one of the most serious

problems in public security enforcement practice.
174 Effective on 1 June 2002.
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police-imposed administrative punishments and coercive measures
generally.'”

The RETL Regulations require the establishment of an RETL Exami-
nation and Approval Committee within public security organs at prefec-
tural and provincial and equivalent levels to issue RETL decisions in the
name of the RETL Management Committee.'’® The Committee com-
prises a Chair and Vice Chair from the legal division and three to five
committee members from other divisions of the public security organs,
including the public order and criminal investigation divisions.!’” The
regulations require that those involved in investigation of the case may
not participate in its examination and approval.178

The RETL Regulations amend the existing procedures for examina-
tion and approval in a number of ways. The first specifies the form and
contents required in the initial application prepared by the county-level
public security organs.!”” The Regulations on the Procedures for Handling
Administrative Cases by Public Security Organs set out procedural require-
ments for conducting interviews and gathering evidence.'®” The RETL
Regulations require that the RETL application is then sent to the county-
level public security legal division for verification,'®! which must
be completed within three days.'®” The process of verification must be
performed by at least two people and address a comprehensive list of
designated matters.'® An important difference from previous practice
is that a prospective detainee must be interviewed as part of the verifi-
cation procedure and a written record of interview prepared.'®

Examination and approval of these documents is carried out at the
prefectural level, or at a higher level by the RETL Examination and
Approval Committee established at that level.'® In some cases, the
committee is required to re-interview the subject of the application
and canvass the views of the applicant. Those situations are: where
the case is serious, difficult or complex; where the subject does not
make an acknowledgement or gives contradictory evidence; or where
there are doubts that the evidence about the unlawful act is objective or
lawful.'® This process must be completed within three days of receipt of

175 Article 2. See discussion in chapter 5 at section 2.7. 176 Article 2.

177 Article 3. 178 Articles 3 and 6. 179 Articles 13, 14 and 15.

180 Article 37, that interviews and investigations must be carried out by at least two officers;
art. 48, that a person may be interviewed only for twelve hours with possible extensions of up
to forty-eight hours.

181 Article 16. 182 Article 18.

183 Article 16; art. 18 sets out the matters to be addressed in the report.

184 Article 17. 185 Article 20. 186 Article 20.
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the application documents, but may be extended to fifteen days where
further investigation or re-interviewing of the potential detainee is
required.'®’

A significant departure from previous practice is to allow certain
categories of person to request a hearing prior to the RETL decision
being made.'®® The RETL Regulations provide that minors and persons
who may be sent to RETL for more than two years may request a hear-
ing. People sentenced to less than two years, drug addicts and ‘people
using heretical cults to wreck the implementation of national law’ are
excluded from exercising this right.'®

Within two days of the RETL Examination and Approval Committee
reaching its decision, it must notify those eligible to request a hearing
of this right. An application for a hearing must be made within two
days of receipt of notification.'”® If a hearing is not requested, the deci-
sion to impose RETL will be issued. The hearing is conducted by the
RETL Examination and Approval Committee that made the RETL
decision. Although the applicant may invite up to three persons who
are close relatives or representatives of the work unit to attend, the
RETL Regulations are silent on whether the applicant may have a legal
representative. ! ol

2.5 Limitation and time limits

The RETL Regulations set a limitation period of three years. If the police
have not discovered the offence within three years after it was commit-
ted, the person cannot be sent to RETL for that offence, unless they
have been discovered and absconded, or the victim files a complaint.
In those cases there is no limitation period.'””

Currently the term for RETL is between one and three years.'”’ The
RETL Examination and Approval Committee determines the initial
period of detention. For the first time in 2002, the MPS specified the
principles for determining the length of RETL, providing that it should

187 Articles 18, 21.

188 The term used here is lingxun ¥l In the APL the term for hearing is tingzheng Witi. Although
the process is similar, the MPS has chosen to use a different term in order to distinguish an
RETL hearing from that carried out under the APL.

189 Article 25. A hearingis only available under the terms of the RETL Regulations as the Regulations
on the Procedures for Handling Administrative Cases by Public Security Organs do not permit a
hearing in respect of RETL. The proviso in art. 89(4) that a hearing will be available where
‘laws and regulations provide otherwise’ suggests that these regulations are also permissive of
the sui generis hearing procedures in the RETL Regulations.

190 Article 26. 191 Article 32. 192 Article 43. 193 Temporary Measures, art. 13.
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take account of the nature and circumstances of the offence, the moti-
vation of the person and the degree of social harm caused. Nine discrete
time periods are now prescribed, starting with one year and increasing
in three-month increments up to the maximum of three years. A minor
should not be given a term exceeding one-and-a-half years.'”*
Depending on the behaviour of the RETL camp detainee, the camp
management may adjust the amount of time actually spent in the
camp.'” If the person at the end of their term has not reformed well, the
period of detention may be extended for periods that cumulatively do
not exceed one year.'”® The Mo] and the RETL organs are responsible
for management, education and reform of inmates and are entrusted by
the RETL Management Committee to carry out the examination and

approval of giving early release, extending or shortening the time for
RETL by up to three months.'””

3 CONCLUSION

The analysis in this chapter reveals both continuity and change in the
development of RETL in the reform era. There remains a high degree
of continuity in the policy and administrative processes by which the
scope and procedures for imposing RETL are defined. The documents
that provide the ongoing definition and redefinition of targets of RETL
are primarily administrative directives issued by administrative agen-
cies, supplemented by policy documents issued by the CCPCC and
other Party committees. The vague definition of targets, lack of strict
procedural requirements for its imposition and concentration of exam-
ination and approval power in the hands of the public security organs
ensures that RETL remains a flexible tool and facilitates its use during
‘Hard Strikes’ and periods of concerted enforcement action.

In the reform era, the instrumental objectives served by RETL have
changed. From the outset, when RETL primarily targeted politically
unreliable state employees and Party members, it has become increas-
ingly focussed on acts that disrupt social order and harm the social
fabric, such as repeated prostitution, gambling and drug addiction.

194 Regulations on Public Security Organs Handling RETL Cases, art. 44.

195 Xia, 2001: 202.

196 Jiang and Zhan, 1994: 98; Mo], Response to a Request for Instructions on Extending the Time for
RETL, 27 July 1991.

197 MPS, Mo], Notice on Questions Concerning RETL and the Revocation of the Urban Household
Registration of RETL Personnel, 26 March 1984.
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Especially since the MPS issued the RETL Regulations, the targets
of RETL have increasingly been defined with reference to criminal
offences as set out in Criminal Law. Even groups such as the Falun Gong,
which would generally be considered to be politically defined targets,
are subjected to RETL, using the language of heretical sects which is
analogous to the language used in the Criminal Law. Pragmatic uses of
RETL are illustrated by its use as a partial substitute for detention for
investigation after that power was absorbed into the amended CPL to
fill in perceived gaps left in police criminal investigation powers.

However, it is becoming increasingly difficult for enforcement agen-
cies to justify the flexibility of the power in light of the chorus of criticism
about arbitrary and abusive uses of RETL. Recently the MPS responded
to some of these criticisms when it issued the RETL Regulations, which
have taken initial steps to consolidate and reinterpret the targets of
RETL to take account of the current social and economic environment
in which RETL is now used. They also impose some constraints upon
the procedural flexibility previously enjoyed by the police in imposing
RETL. Whilst these regulations may be interpreted as seeking to reg-
ularise the procedures for imposing RETL to some extent, they do not
limit the scope of targets, or the power of the MPS to impose RETL. In
the following chapters, I discuss the developing body of law that forms
the basis for challenging specific decisions to impose RETL, the con-
tinuing flexibility of the power and even its continued existence in its
current form.
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CHAPTER SEVEN

BUILDING A LEGAL ENVIRONMENT FOR
POLICE DETENTION

1 INTRODUCTION

In chapters 4, 5 and 6, my examination of the development of admin-
istrative detention powers in the context of social order policy since
the late 1970s has shown the perseverance of political and administra-
tive definitions of both the scope and procedures for imposing admin-
istrative detention. Although the purposes for the imposition of
administrative detention are now more pragmatic than ideologi-
cal, administrative detention remains a flexible tool for use by the public
security organs.

The focus of the inquiry changes in chapters 7, 8 and 9 to consider
administrative detention from the point of view of the legal system. I
examine developments in the legal regulation of administrative powers
of state organs and how they impact on administrative detention.

In this chapter, I first discuss Party leadership of the public security
organs, both organisational and ideological, and of enforcement policy.
I contend that legalisation of police power occurs within the parameters
of Party leadership and that the authority of the Party in advocating
‘governance according to law’ has given impetus to efforts to legalise
and regularise police power.

I then focus on two interrelated issues. First, the process of legalisation
and rationalisation of state power since 1978 and how this has impacted
on police administrative detention powers. I consider the extent to
which the developments in the legal system under the policy of ‘admin-
istration according to law’ (yifa xingzheng #%iZf7#) have created pressure
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for administrative detention powers to be structured legally rather than
politically and administratively. In particular, I point to recent reforms
suggesting that the flexibility of these powers is increasingly in conflict
with evolving principles of administrative law and that administrative
detention, too, should be made to conform more closely to the legal
principles of procedural regularity currently being articulated.

Secondly, I ask what evidence there is of an emerging space in which
different actors, including the MPS, compete to define the law regu-
lating administrative detention. Framed as a question as to whether
these changes suggest the emergence of a legal field in Bourdieu’s
sense,! | trace the pluralisation of the uses of law; its role as a tool
for institution-building; defining and constraining administrative rule-
making powers; and defining the balance between empowerment and
constraint in respect of specific powers. I note the contests relating to
the legal principles for formulation and exercise of administrative pow-
ers generally and the applicability of these principles to administrative
detention.

Pluralisation of positions and competition over determination of the
law occurs within the constraints of continuing Party leadership over
both the public security organs and law enforcement policy, as well as
within accepted parameters of the policy of ‘administration according
to law’. The picture of the development of law in this area is compli-
cated by the tensions that arise between the law reform and public order
agendas of the Party and the police. These tensions are particularly pro-
nounced at times of Hard Strikes and concerted actions against targeted
groups such as the Falun Gong. I conclude that the programme of ‘rul-
ing the country according to law’ has given impetus to the process of
legalisation and rationalisation of police powers. The balance between
law functioning to empower and to constrain police power is contested.
Rather than showing this change as part of a continuum of legal change
culminating in the rule of law,” this chapter concludes that whilst it is
possible to trace both legalisation and rationalisation of police powers,
these processes still remain closely tied to Party leadership. The MPS
is one player amongst others, including academics and legislators. It
is actively seeking to ensure that these powers have an adequate legal
basis to justify their existence and to implement procedural rules in a
manner that preserves flexibility in enforcement.

! Discussed in chapter 2 at section 2. 2 See chapter 1, notes 53 and 54.
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2 THE POLITICAL BOUNDARIES OF POLICE REFORM:
PARTY LEADERSHIP OVER THE POLICE AND
ENFORCEMENT POLICY

In his speech to the preparatory meeting of Third Plenum of the
11th CCPCC Meeting in December 1978, Deng Xiaoping emphasised
that the reinvigoration of people’s democracy’ and the programmes
of economic reform and modernisation must be institutionalised by
law.*

For the police, adoption of these programmes required them to engage
in a programme of far-reaching reform. As one of the political-legal
organs of state,” the public security organs had been primarily respon-
sible for suppressing class enemies and exercising the dictatorship func-
tion of the state.® In their own words, the public security forces were
a ‘sharpened weapon for suppression of class enemies’.” The primary
function of the public security organs since their establishment in 1927
had been to protect the power of the CCP, with their organisation
being transferred to the government from the Party in 1948.% However,
the public security organs remained primarily under the leadership of
the Party and drew on the army as their model.” Prior to 1979, the
police were a revolutionary force, required primarily to resolve con-
tradictions between the classes and to oppress and eliminate counter-
revolutionaries.'”

The revolutionary nature of police work did not change until 1979."!
At the National Conference of Public Security Office and Bureau Chiefs
in January 1979 it was resolved to change the focus of police work
to protecting the success of the economic modernisation programme.
The tasks of the police were to: ‘{Clonscientiously transform [them-
selves] from taking class struggle as the key link and serving political

3 That is, democratic centralism. 4 Deng, 1978: 158.

5 Potter, 2003b: 64-5, citing Peng Zhen, describes the CCP’s Political-Legal Committees as
‘responsible for directing and linking up the work of organs concerning civil affairs, public
security, judicial affairs, bureaux of investigations, law courts, and supervision as well as for the
disposal of mutual relations between organisations and work’.

Shih, 1999: 9; Wang, Fang, 1993: 25-33, at 29, stating that the primary tasks of the police are
to attack class enemies and protect the people.

von Senger, 1985: 172; Wang, Fang, 1993: 26; Zhengci Falu Jiaoyanshi, 1983: 4, cites Lenin in
support of the proposition that as an instrument of class rule, the police are an instrument of
violence to carry out the dictatorship of the proletariat.

8 Xiand Yu, 1996: 174-5. See also Dutton, 2005: 38-40. ¥ Dutton, 2005: 139.

10 Wang, Fang, 1993: 25; Cui, 1993a: 354; Zhengci Falu Jiaoyanshi, 1983: 3—4.

1 Cui, 1993a: 354.
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movements, to taking the path of protecting the four modernisations
and serving economic construction. . . o

The National Conference determined that the focus of policing was
to shift from violent large-scale mass campaigns for attacking class ene-
mies to protecting social stability, strengthening public order manage-
ment and attacking crime."” The primary task of the public security
organs was now to protect the successful implementation of the pro-
gramme of economic reform and socialist modernisation.'* Addressing
that conference, Peng Zhen emphasised the need for the public security
organs, procuratorates and courts all to exercise their powers according
to law."?

Senior Party leaders have conceived the programme of legal system
reconstruction in instrumental terms; law reflects and is designed to
implement Party policy. In a speech to heads of provincial-level people’s
congresses, Peng Zhen'® made this view explicit. He explained that the
use of law as the basis of governance was ‘a step by step progression from
handling affairs according to Party policy, to establishing and perfecting
the legal system and handling affairs according to law’.!” Peng argued
that law is necessary for governance in the reform era. However, he saw
no conflict between Party leadership and handling matters according
to law, as in his view, ‘law codifies Party policies and the Party leads the
people in both observing and enforcing the law’.'®

Reflecting his instrumentalist view of law, Peng saw the obligation of
the public security organs to implement the Party line and law as one.
According to him, the Party line and national law was the ‘heaven’
above the public security organs and the people, and the mass-line was
the ‘earth’ below them.!”

One police officer has explained that the introduction of the eco-
nomic reform policy has not changed the character of the police force
as a tool of the people’s democratic dictatorship. Leadership of the
Party and adherence to the mass-line remained unchanged as the
fundamental tenets of policing.”’ The change, he asserted, only affected

12 The Key Points of Public Security Work were adopted in January 1979 at a national conference
of public security department and bureau heads: Xi and Yu, 1996: 367; Gao, 1994: 326-7.

B Xiand Yu, 1996: 367-8.

14 Xi and Yu, 1996: 367; Peng, 1982: 282-3, emphasising this point in 1982.

15 Peng, 1979: 186-7. At that time Peng was the Chair of the Central Political-Legal Committee.

16- At the time of the speech in 1984, Peng was Chair of the NPCSC.

17 Peng, 1984:362. 18 Peng, 1984: 363; Potter, 2003b: 110-11.

19 Peng, 1979: 185-6.

20 Zhengci Falu Jiaoyanshi, 1983: 7; in relation to party leadership at 10-12; and the mass-line at
12-14. Wang, Fang, 1993: 25, 52.
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the scope of responsibilities and specific nature of the tasks to be
performed.’!

Within these parameters, police reform has been marked by the
strengthening of both legal regulation of police organisation and pro-
fessional standards, despite some initial ambivalence about profes-
sionalism for fear of being accused of elitism and deviation from the
mass-line.””

3 REBUILDING THE PUBLIC SECURITY ORGANS

3.1 Reform of the police since 1979

The task of reconstructing the public security organs began with deci-
sions to revive the criminal investigation division; to strengthen local-
level public order work;”’ and to revive the local-level organisations
involved in that work, including residents’ committees, mediation com-
mittees and security defence committees.”* In April 1983, the CCPCC
approved a decision of the Central Political-Legal Committee to under-
take a systematic and comprehensive reform of the public security
organs, including strengthening the legal basis of police organisation
and powers.”’

Since then, police reforms have gradually created a more professional
force.”® Increasingly, emphasis has been placed on education and spe-
cialist technical training of police officers, with the establishment of 101
police educational institutions between 1980 and the end of 1995.7" In
2002, for example, 50,000 police officers studied for college diplomas;
35,000 studied for tertiary qualifications; 520,000 participated in new
recruit training, professional or promotions training; 16,000 economic
criminal investigation police sat proficiency tests; and 280,000 police
attended skills training programmes.”® Reform of the police force has
received a strong impetus from the current Minister of Public Security,
Zhou Yongkang.”’

21 Gao, 1994: 326. 22 Ward and Bracey, 1985: 36.

3 Xiand Yu, 1996: 357-8. 2% Peng, 1982: 287.

55 Xi and Yu, 1996: 3956, referring to Several Questions Concerning Strengthening and Reform of
the Public Security Work, adopted at that meeting. Decisions at this meeting included transfer
of responsibility for management of RETL camps to the Mo] and creation of a separate, armed
police force, the People’s Armed Police.

26 Dutton, 2000: 69-70. 2T Shen and Xu, 1997: 138. 28 Gong’an Bu, 2002: 65.

2% Hu and Sun, 14 August 2003, where he is described by Wang Dawei, professor at the China
Public Security University, as a ‘strong minister who dares to face problems squarely, is good at
grasping crucial issues and is keen on reform’. See also Fu, 2005¢: 249-51.
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3.2 People’s Police Law 1995 (‘PPL’)

Central to the rebuilding and professionalisation of the police force was
the drafting of a comprehensive PPL. Drafting commenced in 1982 and
the final version was enacted in 1995.° The PPL is designed to be the
basic organisational law of the police and to ‘provide norms for modern
police work’.’!

The final version of the law did not include any reference to the
nature of the police force as a ‘tool of the people’s democratic dictator-
ship’. What does this signal, if anything, about the relationship between
legal reform and the political nature of policing? During the review by
the NPCSC of the draft, some members of the NPCSC expressed the
view that specification of police tasks adequately described the nature
of the police force without need for more overtly political references
in the law.”” Although on its face the legislation may appear to be
a technical and rational description of police organisation and pow-
ers, the police themselves resist any inference that the law weakens
their dictatorship function.’” In support of their position, they point to
CCPCC documents issued in 1990 and 1991 that refer to the police as
the ‘important tool of the people’s democratic dictatorship’ and argue
that the responsibilities enumerated in the PPL lead to the same con-
clusion.”* However, removal of political descriptions of the nature of
the police force in favour of technical definitions could also support a
conclusion that the privileged political status enjoyed by the police in
the pre-reform era as the senior partner in the state’s coercive apparatus
of gongjianfa is eroding.”

30 Effective on 28 February 1995. Explanation of the ‘PRC People’s Police Law’ reproduced in Lang,
1995: 169-73. The PPL replaced the NPCSC People’s Police Regulations, 25 June 1957, as the
primary legislative document setting out the powers, functions and responsibilities of the police.

31 MPS, Notice Issuing a Propaganda Outline on the PRC People’s Police Law, 28 February 1995.
Ma, 1997: 113, arguing that passage of the PPL in 1995 represented ‘the most significant event
in China’s efforts to create a more professional and modern police force’. See also Ward and
Bracey, 1985: 36.

32 Law Committee of the NPC, Report on the Results of the Review of the (draft) ‘PRC PPL’, 15

February 1995, in Gao, 1995: 180; Luo, 1995: 25-6, discussing the differences of opinion

expressed within the NPCSC on this question.

Luo, 1995: 25-8.

Luo, 1995: 26-7, referring to the December 1990 CCPCC Recommendation on the Ten Year Plan

and ‘Eighth Five year’ Plan for establishment of the national economy and social development and

the October 1991, CCPCC decision on strengthening public security work (formal title not
given).

Gongjianfa ¥ refers to the police, procuratorate and courts. Fu, 1994: 2801, discussing the

loss of political prestige by the police in the reform era.

3
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The PPL sets out the basic organisational structure of the police
forces, specific powers of the police’® and basic principles for the exercise
of police powers. The PPL restates in the reform era the basic principle of
‘legality in administrative action’ for police work, requiring police to act
in accordance with the Constitution and the laws and to enforce the law
strictly.’” The PPL specifies other basic norms upon which police must
base their conduct,’® including exercising their powers in accordance
with public morality and with respect for the customs of the masses of
the people.’” The PPL, for the first time, explicitly prohibits extracting
confessions through torture; using physical punishments;* unlawfully
depriving a person of her or his freedom; committing illegal searches of
the person, or the property or home of a person;*' and beating, abusing
or causing someone else to beat or abuse another person.*

The PPL introduces minimum criteria that must be met for recruit-
ment into the police force and sets out requirements for education and
training and criteria for promotion through the ranks and for demotion
and punishment.*’

The MPS has introduced a range of measures based on these pro-
visions of the PPL to improve the professional quality of the police
as well as to strengthen its oversight of the professional standards of
local police.* Amongst other measures, it has introduced criteria to
evaluate performance based on achieving set objectives;*’ changed
recruitment criteria; standardised officer rankings;*® introduced train-
ing requirements;*’ made permission to carry out police work dependent

36 ppL, chapter 2.

31 PPL, art. 4. According to the legislative hierarchy, as a basic-level law, the PPL must be
consistent with the Constitution. Rules setting out specific police powers must conform to the
Constitution and the PPL. The wording of the obligation of the police to obey the law differs
from that set out in the People’s Police Regulations, 1957, art. 3, which stated that the police must
observe the Constitution and the law. PPL, 1995, art. 4, emphasises the role of law in regulating
as well as empowering law by providing that the police ‘must take the Constitution and laws
as their code of conduct’.

Set out in PPL, chapter 3, Duties and Discipline. 39 PPL, art. 20.

PPL, art. 22(4).  *! PPL, art. 22(5).

PPL, art. 22(7). These provisions are not in the 1957 People’s Police Regulations.

PPL, chapter 4; and discussion in Zhongguo Jingcha Xuehui, 2002: 181-3.

Meng, 1993: 1-4, citing recruitment standards, supervision of performance, strengthening inter-
nal discipline and improving pay. The need to strengthen education and professional ethical
standards; to improve training; and to strengthen systems for management and control of police
conduct is discussed in Gao, 1994: 331-4; and Sun, Juan, 1994: 341-4.

45 Mubiao guanli (HWFERE): Wong, 2002: 303-4. 4 Wong, 2002: 305.

MPS, Temporary Regulations on Training of the Public Security Organs’ People’s Police, 16 August
1995.

3
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upon passing a test;*® strengthened ideological work; set more open cri-
teria for promotion and rewards and punishments;*’ introduced systems
for individual responsibility for failure to perform and for faults in per-
formance of functions;’® improved standards of remuneration;’' and
sought to improve the service ethic of local police.’?

The MPS has been creating an increasingly comprehensive legislative
net to regulate all aspects of police work and conduct. Law has been an
important tool by which the MPS has sought to strengthen professional
standards in policing and so strengthen central control over the conduct
of the police at the local level.”?

4 LIMITATIONS ON INSTITUTIONAL AUTONOMY:
PARTY LEADERSHIP AND LOCAL CONTROL OVER
POLICE FINANCES

In theory, creation of a comprehensive legislative infrastructure not
only empowers the police but also institutionalises a complex organ-
isational structure, making it less subject to ad hoc manipulation or
particularised controls by the Party or local governments. This is in
contrast to the pre-reform era when police were seen as an instrument
of the Party.”* For many nations, including China, increasing techni-
cal specialisation of the police and the creation of internal systems of
accountability have been ways through which the police forces have
asserted some degree of institutional autonomy.”” However, the rela-
tionship between the police and the Party is more complex than simply
one of subordination. Many police officers occupy senior positions in
the Party and party committees at each level, and so exercise significant
influence over the Party decisions that, in turn, the police are required to
implement.

48 MPS, Temporary Measures on Testing the Basic Quality of the Public Security Organ Police (attach-
ing the Temporary Measures), 8 May 1997.

4 Wong, 2002: 302-3.

50 Gong, 1994; MPS, Regulations on the Internal Enforcement Supervision Work of Public Security
Organs, 11 June 1999; MPS Regulations on Holding Public Security Organs People’s Police Account-
able for Faults in Enforcement, 11 June 1999.

51 Meng, 1993: 3-4.

52 Zheng, 2000, discussing the programme to ‘make the people satisfied’ with the police (rang
renmin qunzhong manyi - ALGTHEAR).

53 Discussed in chapter 8 at section3 . 54 Fu, 1994: 278.

55 Arguments about the professional and technical nature of policing have been used to bolster
the powers and independence of the police forces in many Western countries. Dixon, 1997:
6-7; in relation to China, see Fu, 1994: 277.
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There are a number of structural and financial impediments to fur-
ther strengthening of institutional independence of the public security
organs. Party ideological and organisational leadership over the police
operates as the first constraint. Control exercised by local governments
is the second.

4.1 Party leadership over public security organs and
enforcement policy

Party leadership over public security organs remains a basic tenet of
policing.”® The increasing professionalisation of the police and any
resulting increase in institutional autonomy is limited by the nature
of continuing Party ideological and organisational leadership over the
police.”” Party leadership in theory involves policy and ideological lead-
ership and guidance but not direct involvement by the Party Committee
in administrative management or examination and approval of specific
cases.”®

In 1981 Peng Zhen restated the principle that the public security
organs implement law under Party leadership. He said:

The Party leads the people in formulating law, the Party also leads the
people in implementing the law. The political-legal organs are dictator-
ship organs, they hold the great power of life and death, so they must
especially place themselves under the leadership of the Party Committee
at each level. If they refuse Party leadership, have a system of their own,
implement vertical leadership, become divorced from the leadership of
the Party Committee at each level and don’t closely rely on Party leader-
ship, then they will not be able to do their work well and will not be able
successfully to complete their duties. This is especially so for the public
security organs. When the time comes that they keep secrets from the
Party, close off from it, only partially report the situation to the Party,
or become divorced from Party leadership, then there will certainly be
chaos . ..””

% Xiand Yu, 1996: 358; Wang, Fang, 1993: 38; Fu, 1994: 278-9.

57 Zhengci Falu Jiaoyanshi, 1983: 11-12.
8 CCP Constitution, Preamble provides: ‘Leadership of the Party means mainly political, ide-
ological and organisational leadership.” Peng, 1979: 187; Potter, 2003b: 130; Zhengci Falu
Jiaoyanshi, 1983: 12, citing unnamed CCPCC documents issued in 1980 (Document 5) and
1982 (Document 5), as setting out the manner in which leadership is exercised by the local
Party committee over the work of political-legal organs; by managing Party programmes and
policies, thought and political work and supervising the political-legal organs under it to ensure
they handle matters in accordance with the state Constitution, laws and decrees.

59 Peng, 1992¢: 90—1, reiterating a speech he made at the 6th National Public Security Conference,
Public Security Work Must Rely on the Masses, 9 June 1954, in Peng, 1991b: 253-4.
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Potter argues that the Party sought to retain sufficient control over local-
level enforcement practices to ensure implementation of its policies. By
controlling the ‘mechanisms and processes of state power’ through law,
the Party could thus ensure that the Party and the state maintained its
monopoly on the use of coercion.®’

4.2 Party organisational leadership over law enforcement: the
Political-Legal Committee and the Comprehensive
Management of Public Order Committee

‘Police affairs’ falls within the purview of the political-legal functional

system,®! the apex of which is the Political-Legal Committee of the

CCP.%’ The committee is headed by a Politburo or Politburo Standing

Committee member and comprises the Ministers of State Security and

Public Security, the Chief of the People’s Armed Police, the Chief

Judge of the SPC, the Chief Procurator, the NPC Vice Chairman and

the Ministers of Justice and Supervision.®’

The Political-Legal Committee is in charge of the state’s ‘civilian
coercive apparatus’ and plays a central role in directing the social order
policies and co-ordinating the work of the political-legal organs of state
(primarily the public security organs, the people’s procuratorates and
the people’s courts) in implementing those policies.®* In a speech made
at the first meeting of the Committee in 1980, Peng Zhen emphasised
the co-ordinating and consensus-broking role played by the Political-
Legal Committee. He asserted that its task was to ensure that all organs
work in a complementary fashion to achieve the identified objectives;
that a consensus about the ‘right’ result be reached and that all agencies
implement that result.®®

The role of the Political-Legal Committee at local levels has been
described as follows:

The Political-Legal Committee of the Party at each level is a work depart-
ment of the Party Committee. It is responsible for liaising between and
directing the work of the political-legal organs (the police, procuratorate

60 Potter, 2003b: 112-16.  ®! Yan, 1995: 4 (xitong F4EK).

62 Li, Qiyan, 1993: 353. The Committee was re-established on 24 January 1980 with Peng Zhen
as its Secretary.

03 Yan, 1995: 4; Potter, 1998: 18, describing the composition of political-legal organs.

64 Li, Qiyan, 1993: 353, defines its tasks as: making recommendations to the CCPCC about
political-legal work; co-ordinating the work of political-legal organs at each level; and directing
‘unified deployments’ to implement Party social order policies and to supervise implementation
of Party policies. See also Lieberthal, 1995: 199.

0 Peng, 1992h: 216-18.
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and courts), assisting the Party Committee in investigating and man-
aging cadres and in the appropriate handling of major and important
matters and organising and promoting all aspects of implementation of
the Comprehensive Management of Public Order.®

The Political-Legal Committee was central in determinations to launch
the ‘Hard Strikes’ of the 1980s to the 2000s and in directing the oper-
ation of those strikes.’” Potter describes Peng Zhen’s view as being
one that ‘the campaign was a political matter in which Party leader-
ship was needed to ensure consistency in enforcement and in avoid-
ing errors in the treatment and punishment of criminals; issues that
were primarily of organisation and policy rather than law’.®® Such a
view could be interpreted as separating law from policy decisions about
enforcement, or as describing the limits he perceived to the role of law
in addressing problems of crime and social order. In either case, hard
strikes insert the Party and its committees directly into law-making
and enforcement activities. ‘Hard Strikes’ have been implemented by
amending the legal definitions of targets and punishment of those targets
toaccommodate the needs of the hard strike. They have resulted directly
in abuse of power by increasing the scope of targets and the rate of
enforcement.®’

Within China, much criticism had been levelled against the Political-
Legal Committee as epitomising the lack of separation between the
courts, procuratorates and police.° It has been criticised as undermining
proper judicial process by interfering with the work of the people’s
procuratorates and the people’s courts and interfering in the specific
handling of some individual cases.’'

Since 1979, the Political-Legal Committee’s direct involvement in
legislative drafting appears to have diminished. Tanner argues that it
now plays an ‘almost negligible role’ in legislative drafting and policy,
outside the sphere of criminal law.”

As part of the political system reform adopted by the CCPCC 13th
Congress in 1987, a decision was made to abolish the Political-Legal

% Zhengci Falu Jiaoyanshi, 1983: 12. 67 See chapters 4, 5 and 6.

68 Potter, 2003h: 131. 69 Discussed in chapters 4, 5 and 6.

7 Baum, 1994: 193-6, discussing the arguments supporting greater separation of the Party from
daily administration.

n Wang, Huanxin, 1989: 152. Trevaskes, 20032, discussing how, during periods of hard strikes,
ordinary trial processes are supplanted by more expressive forms of punishment, including mass
sentencing rallies which implement more punitive and populist modes of sentencing.

"2 Tanner, Murray Scot, 1999: 62-3.
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Committee.”” Tanner reports that this decision was opposed by several
senior Party officials, including Peng Zhen and that, in the end the
Committee was downgraded from the status of Committee to Leading
Group.’* This decision was not implemented as a result of the politi-
cal backlash after the Tian’anmen Square crackdown in June 1989.7
After that time Political-Legal Committees have become increasingly
involved in directing law enforcement.’®

As discussed in chapter 4, in order to enhance the work of the
Political-Legal Committee and to strengthen control over social order
policy and law enforcement, the Party established the Comprehen-
sive Management of Public Order Committee (‘CMPO Committee’)
in 1991 under the State Council and the CCPCC.”" Its primary task is
oversight of the implementation of the CMPO. In an effort to improve
local enforcement of the CMPO, the central CMPO Committee insti-
tuted a system of leadership responsibility in 1998.7® Under this system,
the Party or government head is responsible for social order outcomes,
signing a letter of responsibility. Performance is inspected and appraised
and then rewards or administrative sanctions are imposed on the basis
of performance against targets.”’

There is evidence to suggest, however, that the Party’s control
over local-level enforcement is not as comprehensive as it may wish.
The CMPO Committee was established to stem the deterioration
of social order in the late 1980s and to ensure consistent enforcement of
social order policy at the local level.®’ There are indications that the new
structure has not resulted in increasing control over local-level social
order work.®! There is also evidence of growing local dissatisfaction

B L, Qiyan, 1993: 353; Tanner, Murray Scot, 1999: 63—4.

™ Tanner, Murray Scot, 1999: 64.

5 Li, Qiyan, 1993: 353, in 1993 lists the Political-Legal Committee as a Committee of the
CCPCG; Peng, Zhen, 1990: 447. In 1990 Peng Zhen addressed a meeting on political-legal
work, calling for strengthened Party leadership over political-legal organs. Epstein, 1994: 42,
citing unconfirmed reports that soon after Tian’anmen Square the Political-Legal Committees
were rebuilt and strengthened.

Meng, 1994: 19, referring to the ongoing role of the political-legal committees and CMPO
committees in organising and directing concerted actions and ‘Hard Strikes’ against crime.
Wang and Zhou, 1993: 9, but at 10 pointing out limitations on its capacity to exercise its
leadership role.

Chen, 1992: 25; Wang and Zhou, 1993: 9, noting a problem of the relationship between the
CMPO Committee and the Political-Legal Committee being poorly defined.

8 CCPCC of the CMPO Committee, Main Points of Nationwide Comprehensive Management of
Public Order Work for 1998, in Wang, Shengjun, 2000: 23-5.

Xinhua News Agency, 11 March 2000, reporting on the resolutions adopted at the March 2000
meeting of the Central CMPO Committee.

80 CCPCC, State Council, Decision on Strengthening the CMPO, 1991. 81 Yin, 1996: 2.
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with continuing reliance on hard strikes and increasing resistance to
. 2
carrying them out.®”

4.3 Party organisational leadership over public security organs
Police organs at each level are under the leadership of the public secu-
rity organs at the next higher administrative level, the local Party
Committee® and the local government.** A political department is
established in the public security organ at each level with responsibility
to ‘ensure implementation of the Party line and policies, ensure the suc-
cessful performance of policing tasks, and be responsible for the organ-
isational and ideological construction of police personnel and police
management’.®’ The police chief exercises responsibility under the col-
lective leadership of the Party Committee or Party Group established
within that organ. The Party Committee is responsible for making deci-
sions about matters concerning the Party line and policies, disposition
of important work, appointment and dismissal, transfer and handling of
important personnel, important questions impacting on the interests of
the masses and matters designated by higher-level organs.®

The Party also scrutinises the work of the police through its Dis-
cipline Inspection Committee, which has an office in each level of
public security bureau.®” The Party’s Discipline Inspection Committee
is responsible for ensuring Party members adhere to Party discipline
and follow the Party line in carrying out enforcement activities. It has
power to investigate acts in breach of Party discipline and to impose an
internal Party disciplinary sanction.®

82 Zhang, 1991: 97 and chapter 4, at section 10.

83 Lieberthal, 1995: 200, describing this as a system of ‘dual leadership’. However, he does not

explicitly take into account the control exercised by the local government over the police.

PPL, art. 116; Hui, 2000: 82—4. Vertical leadership (tiaotiao %% by the higher-level public secu-

rity organs and horizontal leadership by the local people’s government (kuaikuai Htt) is called

the system of dual supervision. The relationship between vertical and horizontal leadership

is described as being unified leadership, management according to level, combining vertical

and horizontal leadership with horizontal leadership predominant (tongyi lingdao, fenji guanli,

tiaokuai jiehe, yikuai weizhu Si—9iF SURTF, FLRE 0y, Ubht).

Hui, 2000: 79-80, comprising the Party Committee and specialist political instruction

personnel.

Hui, 2000: 82.

The office is jointly operated with the Ministry of Supervision, discussed in chapter 8 at

section 4.

88 i, Qiyan, 1993: 352; the Third Plenum of the 11th CCPCC determined to re-establish this
Committee in December 1978.
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4.4 Party ideological leadership and professional ethos

In the early 1980s, Johnson commented that despite growing profession-
alism within the police force, the ethical obligations of the police con-
tinued to be conceived in terms of political ideology rather than through
creation of a professional ethos separate from that of the Party/state.*’

Since that time, although Party organisational leadership over the
public security organs has remained intact, problems have arisen as a
result of the diminishing ideological power of the Party over the police
force. Building a professional ethos is ongoing though incomplete. Con-
servatives claim that the effect of creating a socialist market economy,
with emphasis on ‘paid employment and the principle of commodity
exchange based on an equivalence of value’ has undermined the signifi-
cance of Party leadership and adherence to the mass-line for many police
officers. Many police feel left behind in the race for wealth and disillu-
sioned with the differential results of the policy of economic reform,”
sentiments which have had a serious effect on police morale and the
quality of law enforcement activities.”! Overvaluing money has been
characterised as an ideological problem leading to bad work habits and
corruption requiring rectification.’”

The mass-line remains a basic tenet of policing, though the strained
and increasingly alienated relationship between the police and the
people is viewed with deepening concern.”” One reason given for the
decline in adherence to the mass-line has been the dramatic increase
in police numbers since the 1980s,’* up from 600,000 in 1987 to
1.4 million at the end of 1997”° and to 1.7 million by 2003.”° As a
result, over 70 per cent of police are under forty years old, with the vast
majority less than thirty years old.”” Their experience of policing has
been dominated by campaign-style policing and so, as one policeman

89 Johnson, 1983:10. % Wong, 2002: 291-2.

91 Zhang, Changgong, 1993: 15; Gao, 1994: 329, surveys in 1990 and 1994 amongst local-level

police and police patrols identified salary (96 per cent) and housing conditions (85 per cent)

as prime motivating factors. Sun, Juan, 1994: 336-8; Meng, 1993: 1.

Xu, 1994: 299-302. Yin and Li, 1997: 13-14.

In 1987 there were 600,000 professional police, of which 320,000 were public order police

and 150,000 were criminal investigation police: Wang, Zhongfan, 1992: 481. In 1990, those

numbers had increased to 769,000 professional police of which 150,000 were public order police,

159,000 household registration police and 79,000 criminal investigation police: Law Yearbook

Editorial Committee, 1991: 947; Brady, 1981: 18, reports that in 1950 there were less than

80,000 police.

95 Li, Zhongxin, 1998: 44. Li at that time was the chief of the Number 4 Research Unit of the
MPS.

96 New China News Agency, 7 January 2004. 97 Yin and Li, 1997: 28.
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commented, ‘they care little for anything except striking hard and crack-
ing cases’.”®

Commentators point to bad police attitudes and corrupt behaviour
as evidence of poor professional standards that undermine community
relations. Examples include: refusing to handle a matter unless a fee is
paid; not handling a matter unless income may be derived from it in some
way; and involvement of police in corrupt, violent and illegal behaviour,
including organising prostitution and the distribution of drugs.”” The
extensive use of temporary contract police to overcome police shortages
at local levels has also been identified as a major source of breaches of
discipline and unlawful behaviour.'®

Repeated efforts have been made to improve the ethical and ideologi-
cal basis of the police. Recently this has taken the form of strengthening
the ‘socialist spiritual civilisation’ of the public security agencies during
the ninth five-year plan between 1996 and 2000:

Since the open door policy, the public security organs have supported
the Party’s basic line and its basic programmes, wholeheartedly serving
the people and getting rid of corruption. At the same time as protecting
socialist economic construction, they have also promoted the construc-
tion of socialist spiritual civilisation . . . But, because of a range of nega-
tive social influences, problems remain of worshipping money, hedonism,
individualism and amongst some police this problem is growing; torture
and other uncivilised acts still exist and corruption occurs . . .'°!

The specific programme to address problems of low ethical standards
amongst public security personnel does not rely entirely on ideological
training, but also involves setting clearer standards for the performance
of specific policing tasks; strengthening systems for internal supervision
over police work; and carrying out more public relations work.'®> The
weakening of political ideology as a guide to police conduct is now being

% Yin and Li, 1997: 14-28; Meng, 1993: 1. 9 Yin and Li, 1997: 14-15.
100 Zhang, Chengfeng, 1994: 279-80, citing figures that in some areas contract police are respon-
sible for 65 per cent of breach of discipline cases. In relation to the use of contract police to
overcome shortage in numbers, see Fu, 1990: 114.
MPS, ‘9.5’ Opinion on Implementing the Construction of Socialist Spiritual Civilisation in the Public
Security Organs, 15 January 1997, point 2 at 245-6. This Opinion was passed to implement
the CCPCC Decision on Several Important Questions on Strengthening the Construction of Socialist
Spiritual Civilisation, 10 October 1996. See also discussion of spiritual civilisation in chapter 4
at section 4.
The ‘9.5” Opinion on Implementing the Construction of Socialist Spiritual Civilisation in the Public
Security Organs includes, amongst the tasks necessary to strengthen socialist spiritual civilisa-
tion, protecting political stability by cracking down on enemies and cracking down on the
‘Six Evils.
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counterbalanced by efforts to build professional standards and controls.
However, the problems of corruption and abuse of power within the
police force remain acute.

4.5 The contest for control between the MPS and local Party
committees and governments

For the MPS, some aspects of local government control over policing
remain problematic, especially in light of MPS efforts to regularise police
conduct and establish a professional ethos. Higher-level public security
organs exercise vertical supervision over lower-level organs,'®’ primarily
in respect of professional policing work. This covers issuing regulations
and instructions concerning police work and police standards;'** and
co-ordinating and planning police work including undertaking targeted
concerted actions.'”’

Horizontal supervision, exercised by the local people’s government
and local Party committees, relates to the administration of the police
and designating policing priorities in the local area.'"® In practice, the
local government wields a great deal of power over local policing as
it provides virtually their whole budget, including equipment, salaries,
police station buildings and offices. It also exercises power over the
appointment of police personnel after consultation with higher-level
police departments.'%” Local police see themselves as beholden to the
local government and obliged to perform tasks as directed, even though
many of these are not police duties.'®® As they say ‘one is under the
control of the person from whose bowl one eats’.!"”

The power of local government and the Party committee over the
local police weakens the capacity of the MPS to supervise and control
the conduct of local-level public security organs and limits the capac-
ity of central authorities to discipline lower-level police officers.''” Fu
argues that local Party committees exercise control over local policing
to the point that reform policies cannot be implemented without their
support.''! Fu also argues that efforts of Zhou Yongkang since 2003
to institute uniform recruitment criteria for the police reflects a desire

103 Hao and Shan, 1999: 3—4; Hui, 2000: 78-9; Wang and Zhang, 1983: 202.

104 Including enforcement procedures, training and professional conduct requirements and recruit-
ment standards.

105 Discussed in Ma, 1997: 126-8 and set out in the PPL, art. 116.

106 Fyi, 2000: 82—4. 17 Hui, 2000: 83—4; Ma, 1997; PPL, art. 116.

108 Yy and Zhang, 1999: 259, document a survey in 1992 at one police station in Shandong
province in which 40 per cent of police time was spent performing non-policing tasks.

199 Ding, 1999: 11. ' Zhang, Chengfeng, 1994: 278,281. 1 Fu, 2005¢: 243—4.
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to strengthen central control over the police at the expense of local
control.'?

For example, a survey published in 2000 of police in twenty coun-
ties in Gansu