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Foreword

Just a decade or so ago, you would never have found a book delving into sustain-
ability standards and their diverse use around the globe. There were only a handful
of examples of successful certification initiatives and the so-called first generation
of standards such as Fairtrade International and the Forest Stewardship Council,
among others, were just starting to consolidate and scale up their programmes.
Certified products on store shelves were niche items, and mainstream companies
such as Unilever, McDonald’s and IKEA were not yet fully engaged in
transforming their supply chains for sustainability. Today, studies, conferences,
training programmes and even social media platforms overflow with information on
certification and standards. Global companies have announced major commitments
to source certified products and governments are increasingly choosing to reference
voluntary standards through co-regulation, public procurement, or support to
producers for implementing sustainable practices.

Despite the many successes in the last two decades, awareness of sustainability
standards is still surprisingly low. In particular, people working in sustainability
need to understand what makes a standard truly credible, what the business and
producer cases are for certification, what positive impacts have been seen to date
and what still needs to be demonstrated, and how stakeholders can use sustainabil-
ity standards to achieve their social and environmental objectives. This book will
help to build that awareness and thereby aid our future sustainability leaders in
strengthening effective standards and related initiatives for the benefit of all.

London, UK Karin Kreider
April 2013

We all know it: unsustainable patterns of production and consumption are having
serious and long-term detrimental economic, environmental and social impacts
worldwide. To start changing the current situation, we need game changers.
Game changers that will address both consumption and production by mobilising
consumers, producers and intermediaries on an unprecedented scale—making
sustainable consumption and production the norm, the easy choice and the
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mainstream. Game changers that address—and interact with—green growth and
provide benefits from sustainable development for those most in need.

But will VSS be one of the game changers? Through my work at Consumers
International, I have become more and more involved in the VSS community and
space. It is an area where I see potential for a game changer, in particular where
there is strong focus on the potential value of standards as tools for developing
countries to achieve their sustainable development goals.

As a consumer advocate credible VSS has certainly made my life easier as they
have started to populate the vacant space between ‘official’ standards/eco-labels
and often dubious self-declared claims with very little standard behind them. But
for me as an ‘ethical consumer’, I see the front end of the systems, more often than
not in the form of labels, logos, colours and statements, attempting to help me
navigate (and persuade me) of my consumption choice of products and services.
And there seem to be more and more of them. At the launch of the new United
Nations Forum for Sustainability Standards (UNFSS), the Committee on Sustain-
ability Assessment (COSA) counted 435 seals and standards. For me that illustrates
one of the risks of VSS not becoming a game changer as the VSS landscape
develops—proliferation of (often overlapping) standards and the associated
communication to end users with a focus on niche production, niche issues and
niche consumers.

The reality is that we need VSS to work and to be a game changer in particular in
terms of mainstreaming. And as this book illustrates there are a lot of positive case
studies that can be scaled up and learned from, and there are VSS that have already
made a real difference and are able to demonstrate real impact. In some specific
sectors such as coffee, bananas, tea and forests, some would rightly argue that we
are getting closer to the ‘tipping point’ for mainstreaming with market shares of
certified products climbing steadily. Other areas are ripe and ready for innovation
and initiative.

This book sets a milestone in the VSS debate with a state-of-the-art overview of
the VSS landscape. It charts the development of VSS, their potentials and chal-
lenges and interaction with legal instruments. The various practitioner contributors
provide invaluable insights as well as their outlook on the future of VSS, creating a
must read for VSS practitioners, the standards community and policy makers alike.

Kuala Lumpur, Malaysia Bjarne Pedersen
June 2013



Preface

Voluntary Standard Systems (VSS) are a promising and rapidly evolving concept
with considerable potential to promote ‘green economy’. They encompass the three
pillars of sustainability—social, environmental and economic aspects, and conse-
quently they can be considered as a tool, which makes sustainable development
visible. Currently, VSS are becoming a significant element in international trade
and in the promotion of sustainable development strategies, especially in the
context of globalised markets and supply chains.

This book is divided into five parts, which provide a comprehensive overview of
the current VSS concepts and contains numerous examples of their implementation
in different sectors of the economy. Part I introduces the concept and nature of VSS
and discusses various issues related to their functioning. Part II highlights the
difference between formal and private standards, their complementary characteri-
stics and their co-functioning. Part III places VSS in the broader context of global
development issues and challenges, including development policy and international
sustainability commitments, progress towards achieving, green economy, and
meeting climate protection targets. Part IV presents a representative selection of
case studies to aid in demonstrating their wide range of applications and effective-
ness in contributing to development objectives. Part V closes our publication with
discussion of the current challenges related to the development of VSS and the
future outlook.

The completion of this volume leaves us indebted to many people. First of all we
wish to thank all authors from across the globe for their valuable article contri-
butions, which made possible the preparation of this comprehensive publication.
We are very grateful to David J. Smyth for his help in preparing this volume and for
the excellent work on proofreading of all chapters and authoring introductions. We
also wish to express our gratitude to Tania Wang and Bradlie Martz-Sigala for their
assistance in the initial stages of preparing the manuscript.

vii
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We hope that practitioners within the field of standards application, the wider
business community and policy makers, in addition to academic researchers,
teachers and students will find the enclosed material valuable in their respective
work and research endeavours.

Eschborn, Germany Carsten Schmitz-Hoffmann
Cottbus, Germany Michael Schmidt
Eschborn, Germany Berthold Hansmann
Cottbus, Germany Dmitry Palekhov

September 2013
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Part I
Concepts and Operation of Voluntary
Standard Systems (VSS)

At the outset of our investigation into voluntary standard systems, as with any
endeavour, we require a secure basis from which to begin. Those new to the subject
require foundation for thought, whilst those revisiting may need some reinforce-
ment before tackling headlong into the later material. Part I sets out to frame VSSs
within their contextual environment, outlining basic principles, introducing the
commonly used technical language and tools, and revising the forces which con-
ceived them and how VSS development progressed with time. Acronyms run
rampant within discussions of sustainability, in an attempt to acknowledge and
include all the contributing organisations and schemes involved within this rela-
tively ‘new’ management arena.

Chapter 1 acts as a guide through essential terminology, linking to the structural
components of a standards system and elaborating on these building blocks. A brief
history follows, with reference to the various organisations spawned during VSS
development and uptake from the early twentieth century to present day. Trends are
highlighted relating to system models and assurance, covering topics ranging from
collaboration of standard setting bodies to the alternative uses for auditors in
verification as a step towards encouraging eventual certification. Concerns linked
to VSS credibility and effectiveness are tackled, where obstacles are represented in
the form of ‘green-washing’, exclusion issues and accessibility to standards for
producers, and the realities of claims versus actual deliverables.

Chapter 2 features discussion upon humanity’s short-comings when dealing with
our environment, with the core challenges to sustainability being listed; including
topics such as global carrying capacity, meeting basic needs of populations and
distribution of wealth. The implications for a transition from ‘unsustainability to
sustainability’ are also realised within this section. There is the summarised ‘eight
basic requirements for progress towards sustainability’, tempered by the recom-
mendation that such generic guidelines should be adapted and elaborated upon
according to the context in which they are to be applied. Further insight is achieved
with the acknowledgement of the practical difficulties to sustainability, exemplified
in cases of resolving disagreements or how best to represent future generations in
decision making, etc. The implications for sustainability based VSS feature,
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including a comparison of ISEAL and IISD project standards (International Insti-
tute for Sustainable Development) with their respective merits and short-comings.

Indicators dominate Chap. 3, along with issues relating to their development and
implementation. Indicators can serve as incredibly powerful tools through which a
particular change can be viewed; however their complexity and sensitivity make
their use an expert activity. Readers are shown how developers and users can be
aided in their application of indicators and the need to acknowledge the inherent
weaknesses of such tools so that they can be used effectively. Definitions of data
and indicators are coupled with data gathering methods, feeding into the usefulness
of indicators for application in measuring sustainability. The presentation of indi-
cators using analytical aids and tools is discussed, where suggestions are made
regarding the appropriate use of comparators, thresholds, targets and baselines,
depending on the situation at hand.

Chapter 4 rolls out an expanded timeline for VSS development and use, detailing
the pedigree of VSS throughout three notable periods of the twentieth century, and
revealing the driving forces acting upon events at these times. The emergence of
sustainability movements (1960—1990) such as IFOAM (International Federation of
Organic Agriculture Movements) and Fairtrade are acknowledged, through to the
1992 Rio Earth Summit and the current age of mainstream voluntary sustainability
standards being established. This retrospective view of VSS is important to ensure
that those carrying development forward have experience of past events and can use
that to better guide future decision making, as characterised by the obstacles being
recalled e.g. proliferation of different labelling schemes, trade barriers obstructing
producers, etc.
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Chapter 1
Introduction to Voluntary Sustainability
Standard Systems

Kristin Komives and Amy Jackson

1.1 Introduction

Private voluntary sustainability standard systems are an innovative market-based
approach to promoting sustainable production and business practices. Adoption of
these sustainability standards is intended to be voluntary: the standards are not
created, run, or required by governments or government regulation. Instead, vol-
untary sustainability standard systems are non-government initiatives that seek to
drive sustainable production and consumption by creating market demand for
sustainable products, and a supply to meet that demand. They help buyers (both
consumers and businesses) identify sustainably-produced products, and they guide
producers, forest managers, mine and tourism operators, and factory owners and
others in the choice of sustainable practices.

Voluntary sustainability standard systems have become important tools for
moving production in some sectors toward sustainability. Some of the best known
sustainability standards—e.g. Fairtrade International, the Forest Stewardship Coun-
cil (FSC), and the Marine Stewardship Council (MSC)—are now well-known
brands in many countries, and consumers rely on associated ‘eco-labels’ to inform
buying decisions. Business attention to sustainable procurement has grown,
increasing both supply and demand for products produced in accordance with
sustainability standards. A 2010 study of the market presence of voluntary sustain-
ability standards found that, as of 2009, 18 % of globally managed forests were
certified to the FSC or PEFC (Programme for the Endorsement of Forest Certifica-
tion Schemes) standards, 17 % of global coffee supply was produced in compliance
with a sustainability standard, and sustainable bananas made up about 20 % of
global banana exports (Potts et al. 2010). Parallel to the growth in these sectors with
long experience with certification, new voluntary standard systems are emerging in

K. Komives (P<)) « A. Jackson
ISEAL Alliance, The Wenlock Centre, 50-52 Wharf Road, London N1 7EU, UK
e-mail: kristin@isealalliance.org; amy@isealalliance.org

C. Schmitz-Hoffmann et al. (eds.), Voluntary Standard Systems, Natural Resource 3
Management in Transition 1, DOI 10.1007/978-3-642-35716-9_1,
© Springer-Verlag Berlin Heidelberg 2014
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sectors such as bio-trade, mining, energy, water and sports (e.g. Union for Ethical
Biotrade, Responsible Jewellery Council, Initiative for Responsible Mining Assur-
ance, Alliance for Responsible Mining, Roundtable for Sustainable Biomaterials,
Golf Environment Organisation, Alliance for Water Stewardship and more). New
uses for voluntary sustainability standards are also emerging. Actors such as
governments and financial institutions are now employing standards to help imple-
ment policy objectives and assess portfolio risk.

Voluntary sustainability standard systems are an increasingly important market
mechanism for driving sustainability, and the world of standards is rapidly inno-
vating and evolving. In the first half of this chapter we explain what private
voluntary sustainability standard systems are and how they are structured. We
briefly review the history of these standards and examine recent trends in the
evolution of standard systems. In the second half of the chapter, we examine
concerns expressed about the credibility and effectiveness of sustainability stan-
dards and how the voluntary standards movement is addressing these concerns.

1.2 Voluntary Sustainability Standard Systems: Structure,
History, and Evolution

1.2.1 Terminology

Voluntary sustainability standard systems are known by many different names.
Even within this book, authors use various different terms to refer to these market-
based instruments, including ‘voluntary sustainability standards’, ‘private stan-
dards’, ‘standard systems’, ‘certification’, and ‘eco-labels’. Often authors employ
these terms interchangeably, without attaching a particular meaning to one term.
However, there are subtle differences in the terminology that are important to
understand.

‘Private’ highlights the non-governmental nature of these systems. It does not
mean that they are business-driven initiatives; often private voluntary standards are
developed and managed by multi-stakeholder groups or even groups dominated by
non-governmental organisations. The use of ‘eco’ or ‘sustainability’ in the name
differentiates  voluntary  sustainability standards from other similar
non-governmental, market-based initiatives that are not focused on addressing
sustainability concerns.

The term ‘system’ highlights that these instruments rely on more than just the
standard itself (the list of required practices or performance levels) to drive change.
Below we describe each of these pieces of the system. ‘Certification’ is a reference
to one piece of a standard system—the assurance process—and to one particular
approach to assuring that products are actually produced in accordance with the
standard.
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In general, our discussion in this chapter focuses on ‘voluntary sustainability
standard systems’—multi-faceted, market-based systems with sustainability goals.

1.2.2 Structure

At the heart of any sustainability standard system is a standard that defines good
social and environmental practices or performance in an industry or product (see
Chap. 2, “Standards for Standards” for an in-depth discussion of the content of these
standards). But a standard alone would not be sufficient to create a market for
sustainable products. The market mechanism behind standards relies on four other
important components of a standard system: assurance, labels and claims, trace-
ability, and capacity building.

¢ Producers and other businesses seeking to meet a standard (e.g. farms, fisheries,
forests, factories, or operations) are assessed to determine whether they meet the
standard. This is done through the assurance system set up by the standard-
setting organisation. Assurance of compliance has traditionally been based on an
independent, third-party audit leading to certification, though new approaches
are emerging. The assurance systems gives buyers the confidence that they are
buying sustainably produced products.

» Many standard setting organisations offer corporate buyers of certified products
the right to use a consumer-facing label or claim on product packaging
(e.g. Fairtrade-certified coffee or the Rainforest Alliance green frog label on
certified products). Others permit only business-to-business claims. Labels and
claims are appealing to buyers and consumers and thus help increase demand for
products produced in accordance with the standard.

e Traceability systems trace the ‘chain of custody’ of products, from where they
were produced, through the full supply chain, and through to the final product, to
provide proof of the origin of products carrying a label or a claim.

* Some standard setting organisations provide capacity building services to help
producers, operators, or enterprises come into compliance with their standard.
Others work with partner organisations that provide this training service.

By combining these five elements (the standard, assurance, labels and claims,
traceability, and capacity building), voluntary sustainability standard systems pro-
vide incentives for many different actors to support and implement more sustain-
able practices. Consumers rely on standard systems to identify products that were
produced using practices they value and want to support. For businesses seeking to
source sustainably, the standard systems provide assurance that they are in fact
buying products produced using responsible practices. Together, consumers and
purchasing businesses build a demand for sustainable production. For suppliers of
this product, standard systems offer guidance on how to improve production and
meet sustainability goals and connect them to a market for sustainable products
(which often provides higher prices than conventional markets).
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1.2.3 History and Evolution

The first private voluntary sustainability standards date from the first half of the
twentieth century. These early sustainability standards were private organic stan-
dards for agriculture, for example the Soil Association in the United Kingdom.
Organic standards were developed locally, each with somewhat different criteria
and different required practices. IFOAM (International Federation of Organic
Agriculture Movements) was established in 1972 to lead, unite and assist the
organic movement. Their work continues, for example with the publication of the
consolidated Principles of Organic Agriculture, an international guideline for
certification criteria, in 2005.

The fair trade certification movement followed a similar path, starting with one
national standard, Max Havelaar in the Netherlands in 1988, and being replicated in
several other markets across Europe and North America. These national standards
then came together under one umbrella organisation, Fairtrade Labelling Organi-
sations International (today Fairtrade International, or FLO), in 1997. In identifying
the need for international coordination very quickly, Fairtrade provides an inter-
esting transition from the organic movement to the next generation of sustainability
standards which took a global approach from the beginning of the standard-setting
process.

These standards, which emerged in the 1990s, aimed to develop global consen-
sus on sustainable practices for particular industries and sectors. Early examples of
this are the FSC, the MSC, the Rainforest Alliance’s Sustainable Agriculture
Network (RA-SAN), and Social Accountability International (SAI), which set
standards for forestry, fisheries, agriculture, and labour respectively. All four set
their standards through multi-stakeholder processes that brought NGOs, businesses,
and other stakeholders to the table, and they still use this approach today.

These systems were created at a time when market mechanisms for environ-
mental protection were gaining in popularity due to disillusionment with the
effectiveness of government regulation and legislation to address sustainability
challenges. The principle reason for creating the systems was to offer a
non-governmental tool for achieving social and environmental change. NGOs and
other actors who promoted the creation of these systems saw them as important
vehicles for changing consumer buying patterns, business purchasing decisions,
and production practices. Using the market was a powerful approach for using
consumer demand for sustainability in one country to drive change in production
practices in others. For example, the first product sold with a Fairtrade label was
coffee from Mexico sold into Dutch markets.

A third generation of standard systems emerged after the turn of the century—
commodity-based ‘roundtables’ bringing together stakeholders from industry,
NGOs, and government to develop standards for commodities with known negative
impacts on the environment. The roundtable standards were an initiative of WWF,
seeking to use market forces to make sweeping changes in these sectors.
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Fig. 1.1 Growth in labelling initiatives (Source: Ecolabel Index 2013)

Roundtable for Sustainable Palm Oil (RSPO), Roundtable for Responsible Soy
(RTRS) and Bonsucro are three examples.

Since the early 1990s there has been a dramatic increase in the number of
standards and eco-labels. As of July 2013, the Ecolabel Index is tracking
435 ecolabels in 195 countries (Ecolabel Index 2013; see also Fig. 1.1); more
standards and labels emerge every year. The number of industry sectors employing
voluntary standards as an approach for achieving sustainability is also growing,
with standards in sectors like mining (e.g. Responsible Jewellery Council) and oil
and gas (e.g. Equitable Origin) being established. More detailed information on the
history of voluntary standards systems is available in Chap. 4, “The Evolution of
Voluntary Standards Systems — From Niche to Mainstream”.

The first signs of organisation within the voluntary standard system industry
itself appeared at the end of the 1990s when the Forest Stewardship Council (FSC),
the International Federation of Organic Agriculture Movements (IFOAM),
Fairtrade International and Marine Stewardship Council (MSC) came together to
discuss the feasibility and benefits of working in closer collaboration. By 2002 four
more organisations—International Organic Accreditation Service (IOAS), Marine
Aquarium Council, Rainforest Alliance (RA-SAN) and Social Accountability
International (SAI)—joined to form the International Social and Environmental
Accreditation and Labelling Alliance (now just referred to as the ISEAL Alliance).
The aim of the newly formed ISEAL Alliance was to enable collaboration between
its members and coordinate and represent their common interests to government
and other key stakeholders. In June 2013, the ISEAL Alliance had 14 full members
and 7 associate members, all international bodies involved in standard setting or
accreditation.
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1.2.4 Trends in Standard System Models

Over the course of the relatively short history of voluntary sustainability standards,
standard setting bodies have sought to meet the changing expectations and needs of
stakeholders by innovating and adopting new standard and assurance models. This
has led to increasing diversity in the types of voluntary standard systems.

Traditionally sustainability standards have been practice-based standards—they
required certified entities to implement specified production practices or adopt
particular management systems. The assumption underlying the standard is that
these practices would deliver the desired social and environmental outcomes. Field
research is needed to show that this is indeed the case. More recently, standards
with outcome or performance-based requirements are emerging. These standards
require certified entities to meet specified performance targets (e.g. water quality or
carbon measures). This approach to standard setting has the advantage that certified
entities can themselves decide which practices or systems to adopt in order to meet
the goal. Performance based standards also provide more immediate evidence that
the standards are achieving desired outcomes. However, some stakeholders feel that
these types of standards may not be appropriate in all scenarios, for example in
social auditing, and performance standards are too new to fully evaluate the
feasibility of implementing a performance based standard on a global scale or the
relative effectiveness of process versus performance based standards. In Chap. 2,
author Robert B. Gibson argues that no one solution is applicable to all sustain-
ability challenges. Diversity in the structure of standards is likely to increase over
time as standard-setters seek to improve the effectiveness of their standards.

Just as the diversity of standards models is increasing, so is diversity in the
objectives and geographical base of standard systems. Early voluntary standards
were developed in Europe and the United States and generally aimed to set a high bar
for sustainability and focused on a niche market where price premiums were a likely
benefit. More recently we have seen the emergence of standards based in Latin
America and Asia (e.g. RTRS and RSPO; see also Chaps. 16 and 17 for a discussion
of standards in China) and the creation of standards that aim to improve mainstream
industry practice or eliminate the most egregious practices. The 4C Association, for
example, developed a baseline standard for coffee, which is intended to offer a first
step in moving towards sustainable production in the coffee sector (see Chap. 8,
Sect. 8.3 for more information about the 4C Association). Some standard systems
permit certification at different levels of performance, such as the various Green
Building Council’s globally which offer Platinum, Gold, Silver, and Bronze certi-
fications for green buildings (see Chap. 23 for a detailed review of one example, the
German Sustainable Building Council’s (DGNB) certification system), and many
standard systems build requirements for performance improvement over time into
their standards (e.g. Fairtrade and UTZ Certified standards in agriculture).

Another important trend in the standards’ world is the emergence of collabora-
tion across standard setting bodies as they recognise that they do not operate in
isolation. For example, 4C Association now works in collaboration with Rainforest
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Alliance, Fairtrade International, and UTZ Certified to develop “stepping up”
programs that would move producers from the baseline 4C standard to one of the
other more rigorous standards. New standards such as the Roundtable for Sustain-
able Biomaterials (RSB) have benchmarked their standard to existing agricultural
standards so as to accept compliance with one of these standards as proof of
compliance with part of the RSB standard. Cooperation across standards is making
it possible for standard systems to specialise (for example, by focussing on one
sector—Alliance for Water Stewardship) and still provide standards users with the
option of addressing a broad range of sustainability issues in their supply chains.
One example of this is joint Fairtrade/FSC certification for non-forest timber
products. These forms of cooperation could ultimately help address the complex
and multi-faceted nature of sustainability challenges (see Chap. 2).

1.2.5 Trends in Assurance

Parallel to the evolution in the standards themselves have been innovations in two
other components of standard systems—assurance and traceability. The traditional
approach to assurance has been, and remains, the use of independent, third-party
auditors checking that an enterprise complies with the standard, which results in a
certificate being issued. These independent auditors are normally from a conformity
assessment body or certification body. The ability and quality of work done by the
certification body can be checked in various ways, a process generally referred to as
accreditation or oversight. In the past this oversight has normally been done by the
standard-setting organisations themselves, or with reliance on National Accredita-
tion Bodies. A more recent trend is for the standard-setting organisation to appoint
an independent, international body—IOAS, Social Accountability Accreditation
Services (SAAS), or Accreditation Services International (ASI)—to do the accred-
itation for their scheme and help ensure global consistency in the performance of
certification bodies. For example, this approach has been taken up by SAI, MSC,
FSC, RA-SAN, a large proportion of the organic movement, and newer entrants like
Aquaculture Stewardship Council (ASC) and RSPO, among others.

At the same time, alternatives to audits as a means for checking compliance are
also emerging. For example, while it is generally recognised that auditors should
not give advice during an audit, some standards have identified ways to take
advantage of the presence of auditors in the field or on the factory floor to help
improve practices, without compromising the impartiality of the audit. Some entry-
level standards with a focus on performance improvement, such as the 4C Associ-
ation, use what they call ‘verification’ rather than certification. In this approach, the
‘verifiers’ may provide advice about how to improve practices during the audits.
The companies that are successfully ‘verified’ do not receive a certificate, and
companies buying these products cannot use an eco-label on their packaging,
however the general level of practice is improved in the sector. Another set of
emerging assurance models rely heavily on transparency and peer review to provide
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assurance of compliance. One example is the Participatory Guarantee Systems
(PGS), in which producers check the performance of their peers. These changes
are motivated by a desire to reduce the cost and complexity of assurance and to
facilitate scaling up the use of sustainability standards.

In order to substantiate sustainability claims, most standards systems employ a
form of traceability, sometimes also termed ‘chain of custody’. ‘Identity preserva-
tion’ is the most strictly controlled form of traceability, but this can require
considerable work as it requires products to be 100 % traceable, from certified
origins. ‘Segregation’ keeps certified products separate from non-certified but does
not allow one to track a specific batch of product to origin. ‘Mass balance’ keeps
track of certified volumes, but these may be mixed with non-certified products. An
interesting approach that is used to connect remote producers with the market is the
certificate trading system, where credits are sold that equal the amount of certified
product produced, but the actual product is not shipped to the buyer of credits. This
is mainly used in large commodities such as palm oil, or where traceability of the
product itself is impractical.

The choice of traceability system can have important implications for the overall
functioning and impact of the standard system, as illustrated with an example from
the Renewable Energies Directive (RED) of the European Commission. RED
establishes that mass balance approach to traceability is acceptable for their
requirements to demonstrate responsible sourcing of biofuels, however, some
stakeholders are expressing concerns that this could allow false claims to be
made. Conversely, if traceability requirements are too high, it could decrease the
uptake of the scheme and therefore threaten its broader impact. There is additional
detail on the chain of custody considerations and their implications in one sector,
forestry, in the second half of Chap. 10 “Environmental Standards and Embedded
Carbon in the Built Environment”.

Standard systems are seeking new solutions to these dilemmas, including how to
use technology to increase accessibility whilst maintaining rigour of traceability
systems. Online traceability is seen as a possible replacement or supplement to
traceability systems, to decrease on-site audit time and cost. Technology can also be
used to add valuable controls to combat fraud, which is a risk given the price margin
sometimes available for certified goods. FSC is currently setting up an online
system to verify and trace the use of FSC claims. Many systems provide access to
databases to provide real time certification information (i.e. that a company is still
certified to handle certified products) to help reduce fraud.

Traceability systems are one area where active collaboration between systems is
already being seen. UTZ Certified, for example, hosts the ‘Good Inside Portal’
which tracks UTZ Certified products, and has begun outsourcing this to other
standards, beginning with RSPO. The ASC has accessed the MSC chain of custody
standard and certification methodology and hosts their data within the same data-
base as MSC. This improves accessibility for participants in their shared seafood
supply chains and leads to more efficiencies within the newer ASC to allow for
faster growth.
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1.2.6 Trends in the Uses of Voluntary Sustainability
Standard Systems

Sustainability standard systems offer a global approach to reward and encourage
actors to stop harmful practices and adopt practices and systems that will improve
sustainability outcomes. The standard systems themselves and many of their key
stakeholders see this as the primary goal and long-term benefit of standard systems.
And yet, as the standard system industry has matured, other actors have begun to
use sustainability standard systems for other purposes as well.

Although initially conceived of as an alternative to government regulation, many
governments now rely on voluntary standards systems to help enforce or implement
their own policies. For example, LEED standards have been incorporated in green
building policies of numerous state and local governments in the United States.
Tunisia based its national organic agriculture policy on IFOAM standards, which it
saw as global best practice (Carey and Guttenstein 2008). These are examples of
what a recent report (Toward sustainability: The roles and limitations of certifica-
tion) characterises as ‘superseding’ private standard systems by incorporating them
as part of legislation (Steering Committee 2012). In ‘hybrid’ models of interaction
between governments and standard systems, there is a division of labour and
function between governments and sustainability standard systems. For example,
the European Union has recognised voluntary sustainability standards as a mech-
anism for verifying compliance with EU biofuels regulation and its requirements on
forest product legality verification.

Sustainable public procurement is another example of government use of sus-
tainability standards. The crucial advantage of sustainability standards systems for
public procurers is that they ‘outsource’ the identification of sustainability hotspots
in the supply chain and the verification of compliance with sustainability criteria.
This is particularly significant when public purchasers are procuring in multiple
categories, with limited time and expertise available to assess each and every
product category in detail. In some regions, legal frameworks place limits on the
extent to which sustainability standards can be included or referred to in public
procurement processes.

Like governments, retailers, manufacturers, and brand managers use procure-
ment of certified products to help meet their own sustainability commitments. The
appeal of standard systems to businesses, however, goes beyond sustainable pro-
curement. Partnering with standard systems helps reduce the risk of exposure of
unsustainable practices in their supply changes, where one example of bad practice
highlighted in the media can significantly damage brand value. Standard systems
with consumer facing labels also offer the potential to market certain values to
consumers, and to potentially recover higher costs of procurement. Global brands
use different sustainability standards in different products in order to appeal to
different consumer groups.

One key driver for the growth in standards has been some businesses’ recogni-
tion of the value of sustainability standards as an approach to securing long-term
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supply of products and ingredients. For example, Unilever joined forces with WWF
to form the MSC shortly after the collapse of the Grand Banks cod fishery, as this
lack of supply was a clear threat to the success of their Birds Eye and Iglo frozen
fish business. This trend is also now visible in agriculture where climate change,
land use pressures, and aging farming populations threaten to reduce supplies.
Companies operating in these sectors see certification helping them secure future
supply in three ways. The first is that by addressing sustainability issues
(e.g. environmental problems that limit production, vulnerability to climate change,
and farmer incomes) they will make the production more viable into the future and
help ensure continued supply. The second is that the standard system itself creates a
link between producers and buyers, which can help ensure a particular company
access to the supply they need. Thirdly, having made this link it can help to drive
change at the production level, where the longer term relationships can act as
reassurance that investments in improved practices have an interested customer,
and so will be repaid at a later date.

1.3 Addressing Concerns, Defining Credibility,
Demonstrating Effectiveness

Growth in the supply and demand for certified products, increasing diversity in
standards and standard systems, and the emergence of new actors and uses for
standards are all signs that the world of voluntary sustainability standards is
maturing. With this maturity comes also more attention and scrutiny of standard
systems in general and of individual systems. Both standards proponents and
sceptics have raised important concerns, and standard systems are working to
address them.

What are the major concerns that proponents and critics of standard systems
have raised about voluntary sustainable standards? And how are standard systems
seeking to address those concerns? Three broad areas of concern discussed in the
second part of this chapter are growth and market, accessibility and exclusion, and
impact and claims.

A first set of concerns relates to the market for sustainable products created by
voluntary standard systems. There is concern that these systems will not grow
quickly enough—that they will not develop enough supply for the market, or
conversely, not generate rapid uptake in the market when certified supplies are
available. Finding a balance between demand and supply is tricky. The oversupply
of certified products that do not end up being sold with the relevant claim is referred
to as leakage. Leakage reduces any margins or benefits from securing customers as
aresult of certification and can reduce the incentive of producers, factories, or other
operations to seek to demonstrate compliance with a standard. Where there is not
sufficient supply of certified product available, it can prevent larger customers from
making commitments to sourcing from a particular standard because they do not
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think these commitments can be met. This in turn reduces the market demand for
the products produced according to sustainability standards. For this reason, antic-
ipating market demands, developing a market, providing connections between
buyers and suppliers, and ensuring that capacity building and assurance services
are available to help boost supply are important functions of standard owners. Some
standard-setting organisations take on this challenge themselves with strong market
development departments and capacity development areas, while others seek part-
nerships to address the issue. Regular discussions with potential buyers about their
sourcing needs helps standard systems and their partners determine where to invest
in building new supply. Partnerships with capacity building organisations and
donor institutions provide farmers, factories, and enterprises in target commodities
and markets support to prepare for certification.

A related concern is that voluntary standard systems are not well-suited to
mainstream production, that they are appropriate only for select producers, opera-
tors, factories, and fisheries, and not for reaching the vast majority of entities with
unsustainable practices. Not only does this threaten to limit the growth of standard
systems, it also raises concerns about equal access to standards and the markets they
create.

The accessibility of standards is of particular concern regarding smallholder
farmers and fishers, manufacturers, and other operators in the developing world.
The concerns about accessibility stem from both the costs of achieving compliance
(needed investment) and demonstrating compliance (auditing processes). Improv-
ing practices in order to meet the sustainability standard can be seen as an invest-
ment in the future of the business. However, there are concerns that those who
cannot afford to make the initial investment in improvement, or lack the know-how
to do so, will be excluded. The cost of audits or verification to demonstrate
compliance also creates a possible source of exclusion. When the assurance process
includes a site visit, this is typically done at the cost of the entity being certified.
Although participation in sustainability standard systems is voluntary, standards
compliance is a condition for some buyers. This means that an inability to make
investments to come into compliance with voluntary sustainability standards or to
cover the cost of compliance checks could exclude producers from certain markets.
On the other hand, voluntary sustainability standard systems are actually, at their
core, a mechanism to connect producers with new markets, which might not have
been accessible to them without the standard system mechanism. Moreover, stan-
dards systems and buyers of certified products can provide or facilitate provision of
capacity building activities and credit to producers that do not otherwise have
access to this assistance.

Sustainability standard systems are addressing concerns about exclusion and
accessibility in many different ways. Expanding capacity building and facilitating
finance for improvements is one approach. Another area of intervention is in the
standard setting process itself: including stakeholder groups in different countries
and from different production models in standard development and revision pro-
cesses and seeking strategies to make global standards nationally relevant and
applicable. The on-going revision of Sustainable Agriculture Network
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(RA-SAN), for example, will include stakeholder workshops in 20 countries in
Europe, the Americas, Africa, and Asia. As described earlier, new models of
standards are also emerging to offer a less demanding entry into a standard system,
and new models of assurance seek to reduce costs of the compliance check process.
At the same time standard systems are investing in building monitoring and
evaluation systems, which will give them better information about the entities
they are reaching with their standards, those who might be left out, and why. This
type of business intelligence will help standard owners improve the reach and
inclusiveness of their systems.

The third set of concerns about voluntary sustainability standard systems relates
to what they deliver and which claims are based on the use of standard systems.
With more and more actors relying on standards to meet their own sustainability
objectives, stakeholders and standard system users increasingly want to know
whether standards really result in sustainability improvements and/or stop harmful
practices (see, for example, Chap. 9 on measuring the impact of standard systems).
Expectations that standards should be able to reliably demonstrate that they are
making a difference are growing. This demand to prove results is not unique to the
standards world: demands for data and evidence are growing in public policy and
development work in general. It takes on a special importance for voluntary
sustainability standard systems however, because these systems are meant not
only to deliver sustainability results but also assure buyers that their purchases
are supporting sustainable production. In response to this concern, many standard
systems have ramped up efforts to evaluate their systems and collaborate with
independent researchers to conduct independent research about their systems effec-
tiveness and impacts. As described earlier, they are also building monitoring
systems to track key performance indictors over time. Public access to study and
monitoring results is improving, as standard systems increasingly make findings
available on their websites.

A related concern is greenwashing. Some critics worry that standard systems
and/or their users are making false or exaggerated claims. These false claims could
simply not be true (for example, a claim that a process meets a standard when it
does not) or claims could be vague or difficult to verify (for example, a claim that
the product is ‘natural’). False or exaggerated claims are seen with regard to all
environmental and social issues and are not isolated to voluntary sustainability
standards. In fact, the benefit of products, processes or services making a claim
about performance against a standard is that the claim can be independently
verified, and the standard owner itself can take steps to prevent false claims about
use of its system.

Lack of transparency on who is behind a particular standard can also raise
concerns of greenwashing. Sustainability standard systems seek to address this
concern with balanced multi-stakeholder standard setting and governance. The
FSC, for example, is governed by its members, who represent environmental
NGOs, the timber trade, community forest groups and forest certification organi-
sations. Members are organised into three chambers—social, environmental, and
economic—and each chamber is divided into north and south sub-chambers. Voting
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rules ensure balanced input from north and south thereof the respective chambers.
Similarly, Fairtrade International has a board with representatives of producer
networks, labelling initiatives, and certified traders.

Given these general concerns about sustainability standard systems and the large
number of new systems coming into the market, several actors in the standards
landscape are developing tools to help standards users identify the individual
systems that best meet their needs and address their primary sustainability and
credibility concerns. The International Trade Centre (ITC) has created a database
(www.standardsmap.org) with detailed information about many sustainability stan-
dard systems, and this database feeds tools for public procurement officers and for
producers looking for standards that meet their needs. Ecolabelindex.com covers
more ecolabels, but with fewer data fields. GoodGuide is a product-specific data-
base and Ekobai provides a central database of companies certified to one of over
400 different sustainability standards. Industry initiatives, such as the Global
Sustainable Compliance Program, and other organisations interested in using stan-
dards to achieve sustainability objectives are developing benchmarking tools to
enable users to compare standards content and processes against each other and/or
against a benchmark.

These benchmarking approaches have met with some criticism from many of the
sustainability standards systems themselves, and from other stakeholders who are
concerned with how benchmarking or equivalency is conducted. For example, there
is concern that benchmarking or equivalency tools show two standards are ‘equal’
when in reality they handle issues very differently in their standards, have very
different assurance or traceability practices, or are more or less able to prove their
effectiveness. One way to address this challenge is to ensure that the criteria used to
compare standards are based on a broad multi-stakeholder agreement about the
critical factors that define the credibility of a sustainability standards system.

The ISEAL Alliance works within the community of standard systems, standards
users, and other stakeholders to reach this global view of what constitutes credibil-
ity and best practice for voluntary sustainability standard systems and then builds
this global understanding into its Codes of Good Practice for sustainability standard
systems: the Standard Setting Code (2004), the Impacts Code (2010), and the
Assurance Code (2012). To become a member of the ISEAL Alliance, sustainabil-
ity standard systems must commit to achieve compliance with these codes. Code
compliance is one of several strategies that the ISEAL Alliance uses to improve the
effectiveness and impact of voluntary sustainability standard systems.

The ISEAL Alliance has just conducted an intensive, multi-stakeholder global
consultation process, including in-person workshops on four continents, to update
its understanding of credible practices for sustainability standards. In June 2013, the
Alliance published the Principles for Credible and Effective Sustainability Stan-
dards Systems: the ISEAL Credibility Principles'—ten principles widely under-
stood to make a standard system credible and to increase the likelihood that the

! www.iseal.org/credibilityprinciples.
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system will deliver positive sustainability impact (Annex 1). These principles
include impartiality, transparency and truthfulness in claims. Efficiency and acces-
sibility are also critical, but cannot come at the expense of the rigour of the
assurance process. Also important is engagement of affected and interested stake-
holders in setting sustainability objectives and creating a relevant standard that will
address the most critical sustainability concerns in a variety of different local
settings. Once sustainability objectives are clear and the standard is set, then the
systems need to be put in place to track what impacts a standard is having on the
ground and to enable sustainable standards to make improvements to their systems
over time. These Credibility Principles will guide ISEAL’s work with sustainability
standard systems and are also intended to provide a common framework for wider
discussion, assessment, and comparison of the characteristics, strengths and weak-
nesses of individual sustainability standard systems.

1.4 Conclusion

Though the first examples were seen in organic farming as many as 70 years ago,
voluntary sustainability standard systems have really only been around as a signif-
icant presence for the last two decades. The ways of using standards and the nature
of the standards themselves are evolving rapidly. Different models are emerging to
address new needs and particular concerns. Pressure is on the standard systems to
innovate to reduce costs and make their standards more accessible, without reduc-
ing rigour. Standard systems are also increasingly asked to prove that they do make
a difference for sustainability and meet their standard-specific objectives.

Given recent trends, we can expect voluntary sustainability standard systems to
continue to grow and evolve. As they are only one tool in the sustainability toolbox,
standard systems will increasingly be used to complement other initiatives in
combined solutions to the complex sustainability challenges our world is facing.
To remain credible and effective in this evolving space, voluntary sustainability
standards will need to embrace the ideas embodied in the ISEAL Credibility
Principles and strive to continuously improve their performance and effectiveness
over time.

Annex 1. Principles for Credible and Effective Sustainability
Standards Systems: The ISEAL Credibility Principles

The ultimate aim of sustainability standards systems is to bring about positive
social, environmental and economic impacts while decreasing negative impacts.
Impacts can be difficult to demonstrate, particularly in the short-term. Integrating
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these principles increases the likelihood that a standards system will achieve its
intended positive impacts.

Sustainability

Standards scheme owners clearly define and communicate their sustainability
objectives and approach to achieving them. They make decisions that best advance
these objectives.

Improvement

Standards scheme owners seek to understand their impacts and measure and
demonstrate progress towards their intended outcomes. They regularly integrate
learning and encourage innovation to increase benefits to people and the
environment.

Relevance

Standards are fit for purpose. They address the most significant sustainability
impacts of a product, process, business or service; only include requirements that
contribute to their objectives; reflect best scientific understanding and relevant
international norms; and are adapted where necessary to local conditions.

Rigour

All components of a standards system are structured to deliver quality outcomes. In
particular, standards are set at a performance level that results in measurable
progress towards the scheme’s sustainability objectives, while assessments of
compliance provide an accurate picture of whether an entity meets the standard’s
requirements.

Engagement

Standard-setters engage a balanced and representative group of stakeholders in
standards development. Standards systems provide meaningful and accessible
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opportunities to participate in governance, assurance and monitoring and evalua-
tion. They empower stakeholders with fair mechanisms to resolve complaints.

Impartiality

Standards systems identify and mitigate conflicts of interest throughout their
operations, particularly in the assurance process and in governance. Transparency,
accessibility and balanced representation contribute to impartiality.

Transparency

Standards systems make relevant information freely available about the develop-
ment and content of the standard, how the system is governed, who is evaluated and
under what process, impact information and the various ways in which stakeholders
can engage.

Accessibility

To reduce barriers to implementation, standards systems minimise costs and overly
burdensome requirements. They facilitate access to information about meeting the
standard, training, and financial resources to build capacity throughout supply
chains and for actors within the standards system.

Truthfulness

Claims and communications made by actors within standards systems and by
certified entities about the benefits or impacts that derive from the system or from
the purchase or use of a certified product or service are verifiable, not misleading,
and enable an informed choice.

Efficiency

Standards systems refer to or collaborate with other credible schemes to improve
consistency and efficiency in standards content and operating practices. They
improve their viability through the application of sound revenue models and
organisational management strategies.
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Chapter 2
Standards for Standards: The Foundations
for Voluntary Standards for Sustainability

Robert B. Gibson

2.1 Introduction

Twenty years ago Paul Hawken introduced The Ecology of Commerce with a story
about a moment of personal enlightenment. It had occurred as he was accepting a
major award for his company’s efforts to be more environmentally responsible. As
he reached the podium to receive the award, he “suddenly realised two things: first,
that my company did not deserve the award, and second, that no one else did,
either”. Despite all the positive steps that had been taken, the effects were at best
marginal. Moreover, he concluded, “If every company on the planet were to adopt
the best environmental practices of the ‘leading’ companies ... the world would
still be moving toward sure degradation and collapse” (Hawken 1993, pp. xi—xiii).

Since then the standards of best practice in environmental behaviour, social
responsibility and overall contributions to sustainability have risen substantially.
There have been innumerable laudable initiatives in the past 20 years. They have
been undertaken in most sectors and jurisdictions, and have included not only
innovations driven directly by the usual legislative and economic imperatives but
also a wide range of other more or less voluntary efforts engaging a rich diversity of
motives, drivers and participants. A now vast literature documents these initiatives
and while there have certainly been disappointments, the achievements merit
celebration.

Nevertheless, Hawken’s statement from 1993 remains largely valid. The sus-
tainability initiatives undertaken so far are still marginal phenomena in a world
where the entrenched practices of the dominant forces of political economy remain
highly problematic—devoted to growth based on expansion of material and energy
demand and demonstrating no effective inclination or ability to deliver the bulk of
the benefits to those who most need them. Whether or not current best practices, if
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universally adopted, could be adequate to reverse continuing trends towards deeper
unsustainability is perhaps an open question. Best practice standards are now both
higher and more clearly demonstrated in particular concrete examples. But the
challenges are also greater. The past two decades have been characterised by
worsening reports on many if not most of the key indicators of sustainability—
higher atmospheric concentrations of greenhouse gases, more losses of biodiver-
sity, further depletion of groundwater supplies, declines in wild fisheries and other
ecological resources, increased reliance on more fundamentally risky technologies,
and a rising conjunction of financial and ecological debt—all of which compromise
the prospects of future generations.

In this situation, more numerous and more advanced sustainability initiatives of
all sorts, including voluntary standard systems, are surely needed. Moreover, it is
clearly important to design, apply and assess these initiatives with ambition as well
as creativity, mobilising our best understanding of the challenges to be faced, while
recognising the lessons from past experience, the imperatives for progress towards
sustainability, and the practicalities of acting on these imperatives in the great
diversity of particular cases and contexts.

The purpose of this chapter is to provide an initial basis not only for thinking
about sustainability-oriented voluntary standard systems but also for designing and
implementing them. Perhaps a little too grandly, the chapter title promises a set of
standards for the design and implementation of voluntary standard systems for
sustainability. Given how little we know about how the world works or about how
to foster positive transitions in human institutions and behaviour, we should not
anticipate much more than a provisional working understanding of how best to
move forward. But we have now had over a quarter century of thought and
experimentation with sustainable development and can claim to have learned a
little.

With that in mind, this chapter now turns to an examination of the essential
rationale and requirements for a transition to sustainability and the implications for
voluntary standard systems. Section 2.2 considers the challenges posed by the
deepening unsustainability of current practices globally and in most jurisdictions.
Section 2.3 reviews the general implications—the core generic requirements for
reversing direction and moving towards sustainability, and the key considerations
in deciding how best of act on the requirements in particular contexts. Section 2.4
then sets out the evident implications for sustainability-based voluntary standard
systems, including implications for their design and implementation, and also their
place as interactive components in a larger set of initiatives for change towards
sustainability. The final Sect. 2.5, reviews the argument and points to the promise of
higher standards for voluntary standards.
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2.2 Deepening Unsustainability

There is much that is good in this world. The human record includes long chapters
featuring the stupid and brutal, but also a great and diverse legacy of worthy
traditions and collective accomplishment. The recent centuries of modern econom-
ics and science have brought especially significant improvements as well as larger
perils. Compared to previous generations, most people today live longer, with more
material security and broader opportunities. While the distribution of benefits has
been highly uneven, and whole categories of people have lost more than they have
gained or are otherwise still lacking the basics for wellbeing, the starting point for
thinking about sustainability is that there is much to be sustained in the socio-
economic realm as well as in the ecological one.

The second key point is that what has been achieved for human wellbeing so far,
and all prospects for maintaining and extending those achievements, are ultimately
and inevitably dependent on the viability of the biosphere—as our home as well as
our source of material wherewithal for existence and advance. Especially since we
have seen the astronauts’ haunting photos of Earth as a lonely blue ball, it is easy
enough to grasp the basic logic of a limited planet that cannot support indefinitely
expanding demands on its capacities to supply, assimilate and withstand. Adherents
to cornucopian views argue quite rightly that the planet’s carrying capacity for
humans is not fixed; it can be and has been expanded through technological and
managerial innovations that deliver greater efficiencies, mitigate damages, permit
exploitation of previously inaccessible resources or supply substitutes for depleting
commodities. But it does not follow that the planet’s capacities are infinite, or that
the needed innovations can keep up as rising demands press harder against what
remains. Indeed the most fundamental evidence before us is that the innovations
have not kept up, that sustainable carrying capacities have been exceeded in several
crucial areas, and that few of the benefits of growth are going to sustain what has
been achieved or to address the most serious continuing needs.

In that context, we can turn to the three fundamental factors that define the core
challenges for sustainability:

1. Global demands on the biosphere’s carrying capacity for humans at our present
level of technology and managerial competence are almost certainly well over
what might be sustainable in the long run. The WWF’s biennial calculations of
the global human footprint suggest that we crossed the line into unsustainability
in the 1970s, and that the effects of rising demands for energy and materials,
assimilative capacity and other ecosystem services are now 50 % above the
sustainable level and still climbing (WWF 2012, pp. 39-51). While the specifics
are debatable, the key effects in biodiversity decline, greenhouse gas loadings,
desertification, soil loss, and depletion of other key ecological resources are well
documented (e.g. MEA 2005; IPCC 2007; UNEP 2012). These effects have
already reduced our foundations for wellbeing, and the damages and risks are
still rising faster than our improvements in efficiency and mitigation.
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2. At the same time that we are demanding too much of the planet’s capacities, a
very large portion of the human population suffers from basic material deficien-
cies. UNICEF estimates that a billion children “are deprived of one or more
services essential to survival and development” (UNICEF 2009, p. 18). Roughly
870 million people—one person in eight—now suffer from chronic malnutrition
(FAO 2012). Over 780 million have to rely on unsafe drinking water sources
(UNICEF 2013). And so on. Some of these numbers represent considerable
improvements over past decades, but there are still many people whose basic
needs have yet to be met, even though we are already over-exploiting the
resource base. We are using too much and at least a billion people do not have
enough.

3. Very few of the benefits derived from the long post-war record of economic
growth and biophysical stress have been going to those most in need. On the
contrary, the richest 10 % of the world’s population gets about 67 % of total
global income while the poorest 10 % of people get less than 0.2 % of income
(Milanovic 2011, pp. 152-153)." The hypothesis that the fruits of increasing
wealth will trickle down to the poor is not disproven by these data, but clearly the
trickle is very small and its effects have been insufficient. Moreover, reliance on
continued conventional economic growth to deliver a trickle to the poor is not
viable when that growth is tied to increasing material and energy demand and
rising stress on already impaired biophysical systems.

Many other factors add detail to this picture. It is, for example, important to
consider the highly uneven distribution of these global phenomena, the crucial role
of wellbeing and security (especially for women) in reducing human population
growth, the added perils and promises of technological advances and movements
for change, and the evident wobbliness of financial systems wresting with debt
problems that have arisen from another form of ill-advised borrowing from the
future. But the thrust of these considerations is to clarify and strengthen the quite
obvious implications for sustainability represented by the three points above.

2.3 Implications for a Transition from Unsustainability
to Sustainability

2.3.1 The Basics

The core implication is that we must reduce overall demands on the biosphere
substantially if we are to maintain the foundations for human and other life while

! The gap between the incomes of the richest and poorest is a little less extreme if recalculated to
take into account the differences of purchasing power from place to place. The richest 10 % then
get 56 % of global income and the poorest 10 % still get close to 0 % (Milanovic 2011, p. 152).
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also ensuring material sufficiency, security and opportunity for those currently
deprived. That is a tall order. If the WWF is right that our demands are already
50 % over what might be sustainable, and if a billion or more people are in more or
less serious material need, then a 60—70 % cut is probably a conservative estimate
of what is needed. And for some parameters, for instance greenhouse gas emissions
with delayed adverse effects that build over time, the needed reductions are higher.”
At the same time we must reduce dramatically the grotesque and in many places
still widening inequities of wealth, influence and opportunity that drive excess,
maintain deprivation, waste resources, encourage grievance and deepen insecurity.

The easy part is probably finding technically feasible ways to achieve these
reductions and redistributions. The harder parts are conceptual and institutional. As
the Brundtland Commission emphasised a quarter century ago, the problems and
the requirements for change are fully intertwined (WCED 1987). Reducing our
demands on the biosphere, establishing a more equitable world and ensuring
essential wellbeing for all, need to be pursued together—not merely at the same
time, but as a package of mutually reinforcing initiatives—so that gains in one
aspect foster, complement and support gains in the others. Approaching issues that
way is not often attempted in a decision-making world more often typified by
defined expertise, specified mandates and fragmented authority. The required
transitions will require better integration of action as well as understanding. The
task, after all, is not just to invent better ways of living. It is to reconfigure and
redirect a vast and firmly entrenched structure—the great suite of assumptions,
institutions and habits that underlie an economic system based on ever expanding
demands for materials and energy, stress accommodation and waste assimilation—
and to do so in ways that protect the most vulnerable and serve the most neglected.

While the transition required is both sweeping and fundamental, it must also be
gradual. The changes involved are not merely in methods and behaviour, but also in
structures and eventually cultures. To be lasting, such changes must be widely
embraced and fully absorbed into institutional form and substance. It is true that we
have seen quite rapid change in the recent past. The great post-World War II rise of
production and consumption, sometimes called the ‘great acceleration’ (UNEP
2012, p. 22) brought transformative changes in ideas and cultural practices as
well as in economies and ecologies globally over a few decades. But as the concept
of acceleration suggests, these changes merely sped up and expanded long-standing
trends driven by already well-established interests. In contrast, a transition to
sustainability requires a reversal in direction. It will take time.

2 According to Weaver et al. (2007), even if greenhouse gas emissions reductions of 90 % relative
to 1990 levels were achieved before 2050, overall global warming would eventually exceed the
2 °C threshold likely to bring significant adverse effects.
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2.3.2 Transition, Reassertion and Redirection

Not everything has to change. The characteristics of a more sustainable society
reflect basic values—stewardship, collaboration, precaution, equity, creativity,
foresight, etc.—that have been celebrated at least since the dawn of literature,
and are preserved and practiced still in various ways in most communities. The
path to sustainability does not require the invention of new values so much as the
reassertion of old ones.

The need to reverse direction does not imply an obligatory end to economic
expansion. The requirement is only that such expansion be pursued through means
that reduce stress on the biosphere and that a much larger portion of the benefits
from remaining extractive activities and other biospheric stresses go to those most
in need. These are the main elements of the long-standing distinction between
development and growth and the main grounds for defending the concept of
sustainable development. Economic expansion can contribute to lasting wellbeing,
but only if it combines reduction of biospheric stress while ensuring enough for
everyone. Practically, this entails transition to economies (and societies, cultures,
ways of thinking and living) that are much more equitable in the delivery of
material sufficiency, much more efficient in the use of materials and energy (in
the order of ten times more benefit per unit of resource), and much more focused on
delivery of life-enriching opportunities and satisfactions that rely minimally if at all
on material or energy consumption. Sustainability respects biophysical limits,
moral obligations and the practical imperatives for just and viable socio-ecological
arrangements. But it also requires creativity and innovation, the expansion of
opportunities, the enrichment of understanding and the open-ended pursuit of
enhanced (and lasting) wellbeing.

Similarly, the needs for transition do not entail an end to significant reliance of
government and market institutions, though both will have to depart from business
as usual. Accountable institutions of public government will remain indispensible
as venues for deliberation and authoritative action on matters of collective interest.
And the market mechanism, suitably informed by prices that reflect the full costs of
goods, will continue to be crucial as our most ingenious tool for matching supply
with demand. By themselves, however, government authorities and market players
cannot reasonably be expected to deliver a transition to sustainability. Their
established inclinations and practices have been driving us in the opposite direction,
and if by some magic that were suddenly to change, the basic agenda for a transition
to sustainability would still be ambitious and complex beyond the capacities of any
particular authority or mechanism. The skills and capacities of all potential partic-
ipants—civil society organizations and citizens as well as governments and private
sector bodies—will be needed. Moreover, the practical feasibility of a transition to
sustainability will depend heavily on the understanding, acceptance and positive
involvement of those who will be affected. Not surprisingly therefore, the literature
on decision making in the pursuit of sustainability centres on governance, how to
engage multiple bodies (public, private and civil society organizations and less
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formal groups and individuals) at multiple interacting scales (local to global) in
collective decision-making arrangements that are transparent, accountable and
effective (Adger and Jordan 2009; Kemp et al. 2005; Lafferty 2004).

Finally, a commitment to sustainability does not impose obligations to follow a
single path or a strict agenda. This is in part because we are working in and with
complex socio-ecological systems with dynamic interactions at many scales and no
fixed ends. Not surprisingly we do not understand these systems well. Even where
we have invested massive funding and effort (e.g. in climate change science), our
understanding even of the biophysical aspects of how key systems function, interact
and deal with stress and opportunity, is highly imperfect. When we add the further
complexities of predicting, or even explaining, the behaviour of human institutions,
the difficulties multiply. With such limited grounds for describing sustainability-
related situations and the possibilities, we are in no position to claim much
confidence about how best to nudge system change in desirable directions. Instead,
the key lessons from studies of sustainability and complexity favour diversity and
experimentation, multiplicity of participants and approaches, pilot projects with
careful monitoring and adjustment, a precautionary bias preferring low risk options,
and iterative review of desired ends and attempted means (Gunderson et al. 1995;
O’Brien 2000; Walker and Salt 2006). These are characteristics at the opposite end
of the spectrum from a single fixed path.

Taken together, these characteristics of transition towards sustainability make
the challenge both daunting and potentially within our reach. The changes required
are extensive and fundamental. They go well beyond mitigation of damage to
reversal of direction. At the same time, strategies for transition can rely on
longstanding values and entail extension rather than elimination of key existing
mechanisms. While quick and effective action is needed on many particular fronts,
the overall cultural transition must be gradual. And while there is an evident basic
set of unavoidable general obligations if we are to move in the desired direction, the
means of achieving progress are multiple, diverse and mostly still experimental.
The door for creativity and innovation is wide open.

2.3.3 Generic Criteria and Particular Applications

The pursuit of sustainability needs both broadly applicable rules and sensitivity to
the demands of particular circumstances. Unsustainability is a global problem and
making a transition to sustainability is a global responsibility. Effective responses
would seem to require at least some global guidance that is influential enough to
foster basic consistency of direction. But, as suggested above, no single top-down
solution is available, in theory or in practice. Moreover, aside from climate change
and stratospheric ozone depletion, most threats to sustainability are the cumulative
effects of multitudes of local and regional abuses. While these abuses and appro-
priate responses to them may have common features, they arise in different contexts
with different ecologies and cultures, stresses and opportunities, capacities,
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aspirations, possibilities and priorities. Sustainability initiatives that do not respect
these differences are likely to suffer the same unfortunate fate as military interven-
tions and development aid projects that failed to grasp the significance of context.

There is endless room for debate about how best to foster overall consistency and
context sensitivity at the same time. Probably the most effective solutions will
vary—what works for biodiversity recovery may not work for women’s empower-
ment. The most common general solution, however, is to define a limited set of
basic shared criteria for universal application and to specify them for particular
applications. This approach has been demonstrated, explicitly and implicitly, in the
development of many initiatives meant to contribute to a transition to sustainability.
Some of the best examples centre on efforts to design and apply voluntary standard
systems, many of which involve establishing broadly applicable basic standards and
defining how the generic requirements will be elaborated for particular applica-
tions. The Forest Stewardship Council, for instance, has set basic principles and
criteria plus policies, procedures and other mandatory standards that provide the
common foundation for specific applications—establishing national standards,
setting expectations for particular forest types, and certifying forest owners/man-
agers and others in the forest product chain for the labelling of sustainably
harvested forest products (FSC 2012; 2013).

The starting point, then, is establishment of a broadly applicable generic set of
criteria for designing and assessing undertakings to assist in the transition to
sustainability. Logically, these should be based on the essentials of what we need
to accomplish—the basic requirements to be met if we are to move towards
sustainability. Identifying these is a task less difficult than might be expected.
While the countless sustainability deliberations and experiments over that past
few decades are remarkable for their variety, they easily provide a sufficient base
for identifying the basic generic requirements for moving towards sustainability.
The short list in Box 2.1 below represents a synthesis of the literature. It also reflects
the considerations noted above.

Box 2.1: The Eight Basic Requirements for Progress Towards
Sustainability

Socio-ecological system integrity

Build human-ecological relations that establish and maintain the long term
integrity of socio-biophysical systems and protect the irreplaceable life sup-
port functions upon which human as well as ecological well-being depends.
Livelihood sufficiency and opportunity

Ensure that everyone and every community has enough for a decent life and
opportunities to seek improvements in ways that do not compromise future
generations’ possibilities for sufficiency and opportunity.

(continued)
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Box 2.1 (continued)
Intragenerational equity
Ensure that sufficiency and effective choices for all are pursued in ways that
reduce dangerous gaps in sufficiency and opportunity (and health, security,
social recognition, political influence, etc.) between the rich and the poor.
Intergenerational equity
Favour present options and actions that are most likely to preserve or enhance
the opportunities and capabilities of future generations to live sustainably.
Resource maintenance and efficiency
Provide a larger base for ensuring sustainable livelihoods for all while
reducing threats to the long term integrity of socio-ecological systems by
reducing extractive damage, avoiding waste and cutting overall material and
energy use per unit of benefit.
Socio-ecological civility and democratic governance
Build the capacity, motivation and habitual inclination of individuals, com-
munities and other collective decision-making bodies to apply sustainability
principles through more open and better informed deliberations, greater
attention to fostering reciprocal awareness and collective responsibility, and
more integrated use of administrative, market, customary, collective and
personal decision-making practices.
Precaution and adaptation
Respect uncertainty, avoid even poorly understood risks of serious or irre-
versible damage to the foundations for sustainability, plan to learn, design for
surprise and manage for adaptation.
Immediate and long term integration
Attempt to meet all requirements for sustainability together as a set of
interdependent parts, seeking mutually supportive benefits.

— from Gibson et al. (2005, ch. 5)

The eight requirements for progress towards sustainability can serve as common
criteria for evaluations and decisions on undertakings at any scale, in any sector or
place, anywhere on the planet. They should be the core considerations in all
potentially significant evaluations and decisions, including in the design and imple-
mentation of voluntary standard systems. Note that none of the listed requirements
is expendable and all are interdependent.” Progress in all areas is necessary and the

3 The basic substance of the requirements/criteria in Box 2.1 could be presented in many different
ways. The approach taken here makes no attempt to express the criteria so that they fit conve-
niently into the commonly adopted three pillars of sustainability (economic, social, ecological).
This is in part because the core requirements do not naturally fit into those categories. But the non-
pillar categorisation also encourages attention to interconnections and discourages the habitual
separation of sustainability initiatives (especially research and reporting) into separate solitudes of
expertise and mandate. Avoiding the pillars opens more space for recognising the interactions and
interdependencies that are at the heart of sustainability (see Gibson 2006).
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desired results of application are multiple, mutually reinforcing, fairly distributed
and lasting gains.

Generic criteria are, however, only the beginning. For all particular applications,
they need to be specified and elaborated for the case and context. That too is not in
principle enormously difficult. It entails identifying the key sustainability-related
issues that are crucial to the application—the problems, stresses and concerns,
valued qualities, assets and deficiencies, aspirations and opportunities, etc.—and
combining them with the generic requirements in a consolidated package, framed
as a set of evaluation and decision criteria. The character as well as the specifics of
the case and context issues will vary from one application to another. Issues for
standard setting in an industry sector will differ from those for planning decisions in
an urban region. But for illustration, the following questions could help guide
thinking about the core list of big issues in a rural or remote area needing to
evaluate economic development options:

*  What qualities are most highly valued in the relevant communities, and associ-
ated natural and built environments?

«  What resources, ecosystems, populations, traditions and other assets are already
stressed or otherwise vulnerable to damage or loss?

¢ Are new or expanded or more diverse livelihood opportunities needed and if so
where and for whom?

* Where are the greatest needs and openings for greater efficiencies and less waste
in the use of environmental and other assets?

e Where are the greatest needs and openings for more equitable distribution of
livelihood opportunities and for fairer distribution of influence in decision
making, risks of adverse effects, etc.?

e Where are the greatest needs and openings for building greater community and
regional self-reliance and adaptive capacities (greater ability to take advantage
of new opportunities, and reduced vulnerability to outside pressures, unexpected
problems, etc.)?

¢ Where are the greatest needs and openings for shared learning, collaborative
action and mutual assistance?

Answers to these and similar questions will be better if informed by the per-
spectives of diverse stakeholders, as well as those with professional or experiential
expertise in the relevant matters. The prospects for understanding and adoption of
the resulting criteria will also depend heavily on the extent to which the criteria
development process, including the issues identification work, is transparent,
broadly participative and credibly rigorous. Some important insights will involve
recognition of what is not known, what may be at risk or what may be worth trying.
The information base will always be imperfect and identifying the main uncer-
tainties will help in specifying criteria related to the generic requirement for
precaution and adaptability.

Together, the generic requirements and the key issues for the particular appli-
cation provide the makings of a set of criteria (sometimes in the form of a set of
sustainability-based standards) for evaluations and decisions. How best to structure
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these criteria depends chiefly upon the needs of the audience—those who are meant
to adopt and apply the criteria and to live with the results. The criteria must address
all of the generic requirements, including recognition of their interdependencies,
but it does not follow that the generic requirements should be adopted as the
framework and the issues used only to specify the most important concerns. Usually
it is better to adopt framework categories, or at least category names, based on
concerns and language familiar to the audience and to use the generic requirements
list only to ensure that no big considerations are neglected. The priority, after all, is
to establish well-founded sustainability-based criteria that will be understood,
embraced and applied.

All this is, as noted above, easy enough in principle. The essential criteria are
now reasonably evident and the basic approach to specification is not far beyond
common sense. Unfortunately, there are major challenges in practice. Because the
unsustainable trends of the present are rooted in the underlying ideas as well as the
entrenched structures and behaviours of dominant institutions and dependent indi-
viduals, resistance is inevitable. Moreover, implementation involves a host of
practical difficulties:

*  Who should be at the table in identifying the key relevant issues and specifying
the criteria? And how should the interests of those who cannot be at the table (e.
g. future generations) be represented?

* How should we deal with tensions between the actual complexity of overlaps
and interactions, and the understandable desire for simple, distinct and measur-
able criteria?

¢ To what extent should the criteria development be tied to identification of
indicators? To what extent is it important that indicators be quantitative? What
is to be done when appropriate data are not available?

¢ Given the great gap between current practice and what might be sustainable, how
high should the bar be set? Is it better for the criteria to be a genuine test of
sustainability or for the standard to be within the reach of most current players
who make an effort?

*  What means will best encourage broad adoption, effective implementation and
further learning?

* How can consistency of criteria for longer term planning be combined with
continuous improvement of the criteria as new understandings, challenges and
possibilities emerge?

» How should disagreements be resolved?

* How can all of these difficulties be addressed with good information, careful
deliberation, fair processes and defensible results without being frustratingly
slow and expensive?

All of these matters and many more have been confronted and examined in the
literature and in practical initiatives. There are good answers to many of the
questions, though predictably the answers are multiple and varied, largely because
different cases demand different responses. In all cases, however, the means of
implementation need to respect the substance of the core objectives. The generic
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criteria for sustainability along with the specifications for case and context need to
be applied in designing implementation strategies as well as in defining the criteria
and standards themselves.

In the end, we are left with a reasonably clear overall imperative and set of basic
requirements for moving towards sustainability, evident needs to specify these
generic requirements for particular cases and contexts, and a rich set of more or
less well-tested approaches to implementation. These three interrelated components
constitute a package with a solid centre and necessary flexibility. They serve well as
a base for the design and evaluation of voluntary standard systems intended to assist
the transition to sustainability.

2.4 Implications for Sustainability-Based Voluntary
Standard Systems

Voluntary standard systems have emerged as one of the most promising, and
already influential, tools for fostering and guiding more sustainable behaviour in
a wide range of applications, sectors and places around the world. Current standards
follow no rulebook and take may forms. Perhaps ironically there is no standard
name or firm boundaries for the concept. The ‘voluntary’ aspect generally excludes
requirements imposed by law. But many ‘standards’, such as those for formal
certification purposes (e.g. fair trade coffee or sustainably harvested seafood), are
binding and linked to provisions for proof of compliance. Other standards are
merely guidelines designed to be applied in different ways to suit the circumstances
or to be adopted to the extent the relevant player or players find feasible (e.g. GRI
and other efforts to encourage and guide corporate sustainability reporting). Some
standards are meant to define what is actually needed to justify claims to sustain-
ability. Many others aim lower—to educate by defining current best practice, or to
entice their audience onto the first tiny steps in the right direction. And some reflect
little more than the manipulative self-interest of powerful participants. Almost all
of these, perhaps even a few in the mostly greenwash category, can be helpful so
long as they do not detract from more useful action. Considering the greatness of
the need and the range of organisations and activities to be moved, diversity of form
and strategy is mostly an advantage.

Moreover, voluntary sustainability standards are not merely tools; they are (and
are participants in) larger systems. Most obviously they depend on motivations that
are rooted in and arise from many aspirations and pressures affecting institutions
and individuals in corporate, public sector and civil society life. In the corporate
world, for example, the outside pressures influencing adoption of voluntary sus-
tainability standards and associated initiatives include fear of regulatory action or
liability claims, anticipation of new tax burdens or new market opportunities,
resource price and availability worries that encourage attention to energy and
materials efficiency, pressures from other companies in a supply chain,
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requirements of bankers and insurers, demands of consumers, complaints of neigh-
bours, expectations of current and potential employees, and personal commitments
of individuals including but not limited to corporate leadership.

Inevitably, the factors surrounding voluntary standards for sustainability also
include opposition, resistance and other limiting pressures. The positive incentives
noted above face entrenched behaviours and powerful counter influences. Many of
the desirable benefits are not effectively valued (not priced at all or not priced
adequately) in the current marketplace. Demands for immediate results dampen
interest in gains that may not be visible soon enough to maintain support. The
supply of low hanging fruit—initiatives that clearly promise short-term profitability
as well as longer-term future benefits—can be quickly exhausted. Means of ensur-
ing accountability are not automatically present. Voluntary initiatives may be
presented as substitutes for enforceable regulation or used as rationales for disman-
tling regulatory capacity even though fear of strict and inflexible regulation is a
significant driver of participation in voluntary measures. As a result, sustainability-
based standards many be embraced more to enhance reputation than to guide
serious implementation.

The positive and negative factors are a complex and dynamic mix of interacting
pressures, responses and further expectations. They are also clearly important
determinants of the potential effectiveness of voluntary standards for sustainability.
Perhaps most significantly, the influences overlap and interact. The positive factors
build upon one another as a set of mutually supportive encouragements that expand
adoption and implementation of sustainability standards. In addition, as adherence
to voluntary sustainability standards becomes more common and more evidently
feasible and effective, they raise the bar for what is acceptable and what merits
recognition for excellence. The results include more positive pressures on regula-
tory, fiscal and market behaviour, as well as higher expectations among suppliers,
investors, customers, neighbours, employees and peers. This is the upward spiral of
desirable systems interactions that is needed to overcome the barriers to effective
sustainability standard implementation and ultimately to reverse the downward
spiral of unsustainability.

To date the interacting positive aspects, and accompanying strategies for over-
coming the barriers and limitations, have come together more or less accidentally in
particular applications. No doubt the diversity, flexibility and dynamism of volun-
tary standard systems and their associated drivers have been crucial contributors to
their growing influence. Nevertheless, greater shared understanding of the bigger
picture would help. That understanding would include lessons from experience
about the main drivers of effective adoption and application and how to link them,
about the main barriers and limitations and how to overcome them, and about the
resulting desirable characteristics of voluntary standards. Many of these have been
ably documented by academics, practitioners and associated organizations. But the
most fundamental component of the needed big picture for designing and
implementing voluntary sustainability standards is centred on the basic objec-
tives—whether they address the essential requirements for progress towards
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sustainability and how well these requirements have been specified for application
in and through particular voluntary standards.

A basic set of sustainability-based criteria for voluntary standard development
and application can serve two functions. It can provide core direction for the design
of particular standards—ensuring that all key transition-to-sustainability consider-
ations are included in each standard and guiding how application of the standard
will amount to application of a comprehensive sustainability-based framework for
identifying problems, evaluating options, making decisions and assessing results.
At the same time, the basic sustainability criteria can be used to test the core
substance of existing and proposed voluntary standards.

There are now many hundreds of serious sustainability-based voluntary stan-
dards addressing a host of very different sectors, commodities, practices and places.
Many are well documented in accessible media and the documentation on the best
examples often reveals significant efforts to establish credible sustainability
criteria, along with appropriate indicators and protocols for monitoring, review
and reporting. Learning from those initiatives, including their deficiencies as well
as their triumphs, has also led to a sizeable literature. While the bulk of these studies
have focused on particular initiatives or sets of initiatives in certain fields, some
have attempted overview assessments of the state of the art (e.g. IISD 2010) and
others have offered general guidance on how to establish credible and effective
voluntary sustainability-based standards (e.g. ISEAL Alliance 2010a, b). Both the
broad assessments and the general guidance documents devote considerable atten-
tion to process concerns—matters of governance inclusivity and transparency,
credible monitoring of compliance, provisions for dispute resolution, respect for
regional and local differences, attention to the needs of small players, etc.—but also
address the substantive requirements for contributions to sustainability. Implicitly
in the case of the assessments and explicitly in the case of the general guidance,
these projects propose standards for voluntary sustainability standards.

The resulting standards for standards differ. The ISEAL guidance on general
sustainability concerns, for example, identifies 13 issue categories (from labour
rights to value chains) divided into the usual social, environmental and economic
pillars of sustainability. The 13 are “intended to represent the most important issues
for societal well-being and environmental resilience at a global level” and to
provide “a common basis for standards systems to assess their contributions,” but
the section is described as “informative” rather than mandatory (ISEAL Alliance
2010Db, p. 8). Sustainability criteria selection and elaboration are mostly left to the
defined processes for particular standards. In contrast, the IISD project examines
whether or not and to what extent the reviewed standards include attention to 55
more specific environmental, social and economic concerns (IISD 2010, pp. 147—
149), plus a similarly lengthy list of other, largely process-related factors. The
analysis considers only what the reviewed standards expect, not what is delivered
on the ground by those organizations that adopt the standards. The implication,
however, is that all voluntary standards ought to address all these concerns.

Both approaches have merit. Recognising the crucial importance of credibility
among diverse interests, both have focused on issues identified by respected global
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governance bodies with multi-stakeholder processes, and have emphasised proce-
dural best practice in the deliberations of particular standards organizations. They
have also accepted the need for reliable data for monitoring impacts. Unfortunately,
the price of conventional action on these decisions is reliance on a reductionary
approach to criteria and indicators that focuses on individual issues, relies on
isolated data categories following the three pillars, and seeks linear improvements.
The criteria based on individual issues encourage positive steps in important areas.
But they do not provide direct or comprehensive means of addressing the key
requirements for progress towards sustainability.

In view of the distance to be travelled and the practical challenges of going
beyond individual issues, conventional data and linear gains, the current approaches
may often represent the best we can do in the circumstances. And in the end, efforts
focused on individual issues may often combine well enough to deliver gains that
support each other and promote further advances. But the complex, intertwined and
daunting requirements for progress towards sustainability identified in Box 2.1
remain. Those requirements do not fit in tidy boxes and are not likely to be satisfied
by adding up a list of individual accomplishments where we have managed to
improve wellbeing prospects for some people here and mitigate ecological damage
in some areas there. As in most initiatives to pursue a transition towards sustain-
ability, the development of voluntary sustainability standards would gain from a
strengthening of our abilities to respect and make use of complex interactions—to
find better means of designing our activities to deliver an expanding foundation of
mutually reinforcing gains.

For voluntary standards, the advantages of a more complex, integrative and
ambitious approach to sustainability criteria parallel the long-recognised advan-
tages of an integrated approach to mobilising the motivations, drivers and associ-
ated tools for change towards sustainability. The many potentially available
motives for ‘voluntary’ change (e.g., for private sector participants, anticipation
of cost savings, reputational enhancement, lower risk of liabilities, market expan-
sion, and avoidance of inflexible regulatory imperatives) and related drivers (cus-
tomers and suppliers, regulators, bankers and insurers, employees, neighbours and
peers, etc.) serve more powerfully and more reliably if combined. Similarly,
combined use of multiple tools (voluntary measures supported by regulatory action,
plus market pricing changes, product chain links, transparency expectations and
educational initiatives, etc.) works far better than use of any one of them alone.
Applying the same principles to the development and application of sustainability
criteria would be equally fruitful. Certainly the integrative approaches are more
demanding. They require broader collaboration, deeper innovation, and more
creativity in implementation, none of which can be mobilised easily. However, it
is unlikely that a transition to sustainability can ever be achieved without embracing
the complexities and building positive interactions.

In sum, there is room for a higher overall standard to be set for and by voluntary
sustainability standards. That higher standard would begin, as this chapter has done,
with the basic realities of deepening global unsustainability and the fundamental
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requirements for reversing direction and fostering a transition towards sustainabil-
ity. It would combine these general requirements with recognition of the specific
big issues for voluntary standards and the specific considerations of particular
contexts and applications. And it would focus not only on promoting measurable
gains in individual categories, but also on building a positive spiral of interactive
effects. Such practice may emerge and flourish more easily in local scale standard-
setting initiatives than in global efforts. But the core imperatives for change—the
list of requirements in Box 2.1—are most visible from a global perspective. The
advantage of a general standard for standards is that it can take the big picture and
draw out the framework implications for developing the more specified criteria
needed for particular standards. We have not done enough of that yet.

2.5 Conclusions

The central argument in this introductory chapter has been quite simple:

* What we are doing on this planet is increasingly unsustainable and dangerously
unfair in linked ways that threaten a downward spiral of impaired biospheric
capacity and constrained well-being.

¢ Redirecting our structures and practices towards more desirable and lasting
futures will entail a substantial set of changes affecting most realms of activity.

¢ The basic requirements for transition towards sustainability are easily identifi-
able but they interact in complex ways, apply in a world of uncertainty, and need
to be specified for each of the great diversity of particular applications.

» Specification of sustainability requirements and translation of them into criteria
for evaluating options and designing solutions is easy in principle, though richly
complex in practice.

* Our best hopes lie in initiatives that can foster multiple, mutually reinforcing,
fairly distributed and lasting gains that combine into an upward spiral of
movement towards sustainability.

e In a world where governments and markets cannot reasonably be expected to
deliver all of the needed changes, voluntary sustainability standards that mobi-
lise diverse players, incentives and tools offer a promising way to link broad
engagement with a serious commitment to sustainability (though there are plenty
of barriers to overcome).

¢ Making good on that promise requires not only the careful attention to credibility
demonstrated in the current best guidance on voluntary standards, and the
combined engagement of many motives and drivers, but also adoption of a
more critical, complex and integrated understanding of overall sustainability
requirements and how to specify them for particular applications.
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The simple argument unfortunately entails more complex challenges for those
already doing heroic and insufficiently celebrated work at the leading edges of
establishing, implementing and improving voluntary sustainability standards and
their applications today. Current sustainability standards vary greatly in quality and
ambition as well as in character. Some are mere marketing devices adopted to cloak
unsustainable business-as-usual practices. The best of them, however, are exem-
plars of new models of participatory, transparent and progressive governance that
offer a necessary supplement to the old vehicles of government authority and
market choice. As such they represent valuable openings for the application of
new understandings—especially about sustainability and complexity—at a time of
pressing global needs to change direction. Arguably the leading voluntary sustain-
ability standards initiatives are among the brightest prospects for defining and
promoting more hopeful paths to lasting well-being. With this great potential
come heavy responsibilities and daunting complexities but also the satisfactions
of work that is of the highest public significance and at the frontiers of concept and
practice.
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Chapter 3

Conceptual and Practical Aspects

of Indicators for Measuring Sustainability
of Certified Products and Producers

Oscar David Matallana-Tost and Michael Schmidt

3.1 Introduction

This chapter aims to discuss the issues related with the development and imple-
mentation of indicators. It displays a structured overview on the conceptual and
practical aspects of indicators for measuring sustainability of certified products and
producers. A description of some of the analytical aids and tools for the presentation
of indicators is also part of this chapter.

There are no lists of indicators which could serve for all purposes. Products and
supply chains should be assessed to understand their negative and positive impacts
relative to established goals in order to develop suitable indicators. Besides, such
assessment should include economic, environmental and social aspects. In other
words, the theoretical background and applicability of the indicator should actually
meet the ultimate objective of sustainability, reliably indicating the degree of
compliance of products to such principles. In addition, each production system
has its own distinguishing features, namely a set of properties which can be
monitored to gather data on the interaction between the activities related to the
fabrication of its particular products and the environment to be preserved or
improved. In turn, the definition of that environment is not only determined by its
inherent characteristics but by the special perspective of the observer (who wants to
follow changes according to an already defined aim).

The main focus of this chapter is to reflect on this manifold complexity and serve
as a guide for developers and users of indicators. This chapter argues why, in order
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to develop instruments for measuring sustainability of certified products, it is also
necessary to understand indicators as ad hoc models of reality. This means that the
indicators include some of the quantifiable aspects of reality and are made to serve a
singular purpose. Indicators are a careful simplification of the complex system to be
evaluated, which give enough information to make sound decisions in a cost-
effective way. Consequently, the worth of an indicator rests on the quality of its
primary data, the scale and context where it is being applied, its degree of adapt-
ability, the soundness of its interpretation, and its relative simplicity (Segnestam
2002).

This chapter starts with Sect. 3.2 by defining what data means within the context
of indicators development, explaining what kind of data is needed, and how they
should be analysed. Section 3.3 is dedicated to describing the role of data collection
and how it supports the indicator developer when deciding how the necessary data
is going to be gathered. Section 3.4 uses the lessons learned in the previous sections
to offer a solid theoretical foundation along with empirical information to support
the indicator developer and user. A key element of this section is the explanation
of all the factors which determine the usefulness of indicators. Section 3.5 serves as
an introduction to the possible ways of presenting indicators once they have been
developed or selected, as well as an explanation of the significance of the selected
analytical aids and tools for presentation.

The chapter ends with conclusions and recommendations in Sect. 3.6 where the
most significant outcomes of the preceding sections are summed up and analysed,
highlighting the importance of aspects such as credibility, plausibility, applicabil-
ity, explicability, communicability and admissibility for the development and
implementation of indicators for measuring sustainability of certified products.

3.2 Data and Indicators

In theory, data is factual information that could serve to characterise an observed
phenomenon. However, a set of data is not always mutually consistent or logical,
rather it can sometimes be confusing, dissonant or completely apart from the
phenomenon to be assessed (Dubois et al. 2000). In order to receive valuable
information from the collected data, the results from a monitoring process should
display a clear relationship with the observed reality to allow further processes of
organization, analysis, ranking and/or evaluation. Furthermore, the availability,
quantity and quality of data constitute key components to be optimised because
they are related to the degree of confidence, extent and detail by which a particular
system is being assessed (Giudici 2003).

Ideally, the development of indicators for measuring sustainability of certified
products and producers would start with an extensive data collection phase where
primary data on all the activities related to the production of the good and their
effects on a precisely defined surrounding are gathered (Hendrikson et al. 2006).
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Depending on the scale and level of analysis, this primary data should be appro-
priate in terms of extension and detail to give reliable and useful information.

Once the proper amount of quality data is collected, the second phase would be
the full analysis of the primary data. Such analysis should be performed in a way
that reduces complexity while enhancing the quality of information. The third
phase includes the final implementation of indicators based on the reliable out-
comes of the second phase. At this stage it is important to select appropriate names
and units that take into account both the theory behind the resulting indicator and its
potential to be understood by the stakeholders. A further step would be the
development of indices based on the analysis of a set of indicators.

The information pyramid shown in Fig. 3.1 summarises the formerly described
theoretical steps in its first case ‘Theory’, where the development of indicators rests
on the primary data as explained before. On the other hand, the second case
‘Common Practice’ illustrates how indicators are developed in practice due to the
lack of primary data. The pyramid is inverted in this case because many indicators
are developed using pre-existing data which is rather limited in extension and
quality (Segnestam 2002). Such a lack of reliable data could be explained by
technical, institutional and political limitations that arise when trying to gather
the necessary data to develop indicators, given that the data gathering could be not
only resource-demanding and technically difficult, but also strongly dependent on
people’s preferences (Bateman 2002).

3.3 Data Gathering

The collection of the data can follow many different arrangements, depending on
the scale or level of analysis. The term scale represents the observational level of
the assessment for both spatial and temporal components, so that it defines the
quantity and quality of data that will be the basis for the decision making process
(Joao 2002; Gontier 2007).

At a project level, for example, modifications in the chosen scale could have
important repercussions on the results of an environmental impact assessment, not
only regarding the determination of impact significance and the measurement of
environmental parameters, but also concerning the scope of the overall process and
the relevance of the monitoring procedures (Patil et al. 2002; Joao 2002; Therivel
and Ross 2007).

More to the point, whether the indicator initiative is at the level of one product or
a set of products, whether the activities of one producer are being analysed at a
national or international level, will also matter for the methods used to gather the
primary data. To be precise, the level at which the measured factor lies, ultimately
determines the methods of primary data capture. For instance, even if a certified
producer would carry out activities worldwide, the data may be gathered for a single
country when the indicator is intended to be used at a national level.
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Fig. 3.1 Information 1
pyramid related to ]
indicators (adapted from Indices
Segnestam 2002) * +
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Primary data Primary data
Theory Common Practice

Other issues such as credibility, cost efficiency, and incentives are also relevant
for this data collection phase, since they establish the quality of the monitoring
system and determine its potential to be sustainable and useful for making decisions
based on the resulting indicators.

The word credibility makes reference here to both the trustworthiness and the
capacity of the data collector, namely that the entity responsible for collecting the
data should be reliable and have the capacity to manage the quality of data which is
at stake. A data collector would be cost-efficient when it gathers only the primary
data which is strictly necessary to develop the indicator, after using all the existing
data that could be employed to the greatest possible advantage.

To address the problem of the costs and benefits associated with the selected data
collection system, the aspect of incentives has to be taken into account. Monitoring
to develop indicators for measuring sustainability of certified products and pro-
ducers takes place only when both producers and consumers involved can realise
the benefits attached to a particular data gathering arrangement. Producers have to
be sure that they are going to be successful by investing money in monitoring while
consumers want to be sure that the data gathered serves a purpose in resonance with
their preferences (Bateman 2002).

3.4 Usefulness of Indicators for Measuring Sustainability

A crucial feature of an indicator is of course its usefulness. As illustrated in Fig. 3.2,
the usefulness of indicators depends on factors such as scale, context and interpre-
tation. These factors are related to the conceptual aspects previously explained and
should be taken into account when applying indicators for decision making.

The spatial and temporal dimensions of scale determine how the indicator should
be understood and implemented, since the quantities displayed by the same indi-
cator could mean different things depending on the geographic perspective of the
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Usefulness of indicators

. ——

Scale Context Interpretation
1 ' 3 —
Spatial Temporal Goals Application Complexity Interests

Fig. 3.2 Factors that determine the usefulness of indicators

decision maker and the considered time window. Hence, an indicator is not globally
or locally important per se, but its significance is subordinated to the relative
context in which is being applied. For example, the extinction of the Scarce
Large Blue butterfly (Maculinea teleius) could be of grave concern for Germany
but not that severe for the whole European Union if that species is proven out of risk
in regions like France, Switzerland, Austria or Spain (Giinter 1991).

Additionally, geographic considerations play an important role when deciding
the spatial boundaries of the indicators which do not always coincide with the
politically delimited areas. To ensure the value of indicators for decision making, it
is crucial to select spatial limits that could be consistent with the explained
conceptual background and the intended application. Likewise, the time scale of
an indicator also influences how the indicator should be used and interpreted.
Different indicators may imply different quantities of elapsed time needed to
indicate a change in the status quo, thus the decision maker should select the time
scale according to the goals that motivated the development of an indicator in the
first place. A good example of this could be found in the forest products industry,
where indicators for measuring sustainability of certified timber would imply
different time scales depending on the process to be quantified, e.g., deforestation
as well as land use changes should be addressed within shorter time lapses (day,
month, year) than the increase of humus content or the carbon sequestration rate
(year, decade, century) (Montagnini and Nair 2004).

Indicators for measuring sustainability could be also context-dependent in the
sense that their development and application requires the understanding of the
activities that pertain to a particular certified producer or product. To give an
example, if a cheese producer wants to measure the sustainability of their certified
cheese and include (amongst other considerations) an indicator to control pollution,
one of the first issues to deal with would be what type of pollution is going to be
considered. Depending on political, conceptual, practical and institutional factors,
the cheese producer would decide to take into account all the practices of cheese
production that may pollute in some way or just restrict such an indicator to the
quantification of CO, emissions. Either to develop the indicator or to implement an
existing one, the cheese producer would have to proceed according to the particular
goals of the organization and its capacity, the current knowledge about pollution,
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the available measuring tools and techniques, the current developments within the
cheese production industry, and the preferences of the customers. If the objective is
to measure the sustainability of a farming system in Germany, for instance, an
indicator such as ‘Changes in population sizes of the Scarce Large Blue butterfly
due to different mowing regimes’ would be more appropriate to prevent biodiver-
sity loss than ‘Loss of Scarce Large Blue habitats’ (Witzold et al. 2008). The
former indicator gives a direct relationship between a human activity and its
environment, which could be monitored and altered within a defined time span,
whereas the later indicator is merely recounting something that has happened.

The issue of interpretation is shown in Fig. 3.2 as a separated factor because the
usefulness of an indicator is strongly related to the degree of understanding and the
interests of the user, even if the indicator is already the appropriate one in terms of
scale and context. In order to be effective, an indicator may include complex and
extensive information that could not be understood by all sectors of society,
possibly causing misunderstanding, non-acceptance (or overconfidence), misuse,
miscalculations or premature abandonment. An example of this is the monitoring of
changes in biodiversity due to the fabrication of a certified product. Such a task
implies a deep comprehension of ecological processes and a huge amount of
primary data. It also requires the development of new conceptual and technical
tools to identify when the observed variations are a consequence of the certified
production system and when just a normal trend explained by dispersal or random
speciation (Hubbell 2001).

Finally, interests come into play when interpreting indicators because people
could mix their preferences with the analysis of the outcomes. Thus a quantity
expressed by an indicator may become value-loaded in the hands of politicians,
private investors, activists or the general public, especially if the trends exhibited by
the indicators have the potential to affect big markets. For instance, the develop-
ment of indicators such as carbon footprint, virtual water or embedded energy, has
had a strong impact on the food market because these indicators are being used to
support claims against products like meat and its derivatives (Vegan Outreach
2011). Even experts could make wrong interpretations if they are biased to conser-
vation or working under the pressure of a private sector (paying to see its interests
reflected in a final report).

3.5 Analytical Aids and Tools for Presentation
of Indicators

After the proper indicator for measuring sustainability of certified products and
producers is developed or selected from an already available source, the next step
towards successfully applying it is to decide how and by what means the indicator
will be presented to the intended public (standard setter, producers, consumers,
policy makers, NGOs, scientific community or general public).
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Table 3.1 Basic analytical aids for sustainability indicators

Aid Objective Suggested use Recommendations

Comparator To give a clear reference and When the indicator is The comparator should be as
facilitate the understand- rather unfamiliar familiar and uncompli-
ing of the quantity To ensure the trans- cated as possible
expressed by the indicator mission of the It should be in resonance

Example: The water footprint proper message with the original goals of

of a meat product like the indicator initiative
beef (15,500 1/kg)

compared to others like
chicken (3,900 l/kg)
(Raureif GmbH 2012)

Threshold  Definition of upper and/or Monitoring and con- The threshold should reflect

lower limits trol of environ- the significant direct and
Example: Deforestation mental, economic indirect effects of the
thresholds in tropical or social impacts production activity

countries (Centre for
International Forestry
Research 2012)

Target Definition of aims to preserve Monitoring of The target should represent
the status quo or promote changes in the the general and specific
improvement status quo objectives of the indica-

Example: Indicators in the towards tor initiative
framework of the Millen- improvement
nium Development Goals
(UN 2012)

Baseline To monitor the changes in the Monitoring of envi- Comprehensive approach
status quo due only to the ronmental, social It requires deep understand-
activities related to the or economic ing and extensive data
certified product or impacts
producer

An intelligent selection of both the analytical aid and the presentation tool could
enhance the general value of the indicator, as the success of an indicator depends on
how close it is to the real situation, how well it has been understood and how much
it is being correctly used by the multiple stakeholders. The Table 3.1 summarises
the typical cases for using basic analytical aids such as comparators, thresholds,
targets and baselines. If a standard setter wants to develop sustainability standards,
for example, the choice of the analytical aid would depend on the type of the
standard, namely when they produce an outcome-based standard (Komives 2011) it
is to expect that the related indicators would be managed in the form of thresholds
and targets rather than by using baseline approaches.

With regard to the presentation tools it is important to remark that indicators
could be shown in various ways depending on the expertise of the user, the current
knowledge and the available technologies. Common presentational tools are data-
oriented, like tables and text, and some others are visual-oriented, such as graphs,
maps and charts. The final selection of a presentation tool should especially take
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Fig. 3.3 Virtual water content of beef and one apple (adapted from Raureift GmbH 2012)

into account the type of indicator, its primary aim and the target audience
(Segnestam 2002).

A good example of a simple but effective graph used to convey the message to a
broad section of the public can be found in Fig. 3.3. Such a graph can give quick
information about the virtual-water content of different products, making it easy for
the user to perform visual recognition as well as qualitative and quantitative
assessments such as comparison, ranking and evaluation (Raureif GmbH 2012).

3.6 Conclusions and Recommendations

As discussed in this chapter, there are several aspects that need to be taken into
account when working with indicators for measuring sustainability of certified
products and producers, belonging to both theoretical and empirical realms.

The quality of the data in terms of extent and detail, the reliability and capacity
of the indicator developer, the nature of the necessary collection data arrangement,
along with other factors such as scale, context and interpretation, all play a crucial
role in developing and/or implementing indicators for measuring sustainability
of certified products and producers. After the proper indicator is developed or
selected, the success of the indicator initiative would depend on the fittingness of
the chosen analytical aids and presentation tools, due to the fact that the worth of the
indicator significantly depends on how close it is to the real situation, how well it
has been understood, and how much it is being correctly used by the multiple
stakeholders.

In a nutshell, aspects such as credibility, plausibility, applicability, explicability,
communicability and admissibility have to be carefully evaluated when developing
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or implementing indicators for measuring sustainability of certified products and
producers.
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Chapter 4
Evolution of VSS: From Niche to Mainstream

David Ovando Jeria and Miguel Araque Vera

4.1 Introduction

This following chapter aims to discuss the most important standards and historical
developments that have led to the current situation facing voluntary sustainability
standards (VSS).

During the 1970s, sustainability initiatives such as organic agriculture provided
small groups of consumers with ecologically, socially and economically sound prod-
ucts (IFOAM 2013). Other groups developed interests in supporting the conditions in
which farmers and craftsmen worked in. At that time, voluntary sustainability stan-
dards were regarded as being limited to ‘niche’ markets and often associated with
novelty items (Sexsmith and Potts 2009). VSS are a group of non-obligatory schemes,
codes and steps which focus on the social and environmental safety of consumer
oriented practices (UNIDO 2010). They set the requirements of a number of today’s
products and production processes. VSSs are contributed to by consumers,
non-governmental organisations (NGOs) and corporations.

Over the past few decades, there have been a number of movements and
intergovernmental initiatives which have supported the development of VSS,
which has resulted in a massive growth of initiatives extending to more than
400 standards today (Ecolabelindex 2012).

The development of VSS has positively influenced producers and consumers in
several ways, for example by improving social and economic conditions of workers
in developing countries and guaranteeing consumers healthy choices and environ-
mentally sound practices. Alternatively, the increased pace with which private

D.O. Jeria ()

Department of Environmental Planning, Brandenburg University of Technology (BTU)
Cottbus, P.O. Box 101344, 03013 Cottbus, Germany

e-mail: davidovandojeria@yahoo.com

M. Araque Vera
ThyssenKrupp Industrial Solutions, Bad Soden, Germany
e-mail: m.araquev@ gmail.com

C. Schmitz-Hoffmann et al. (eds.), Voluntary Standard Systems, Natural Resource 49
Management in Transition 1, DOI 10.1007/978-3-642-35716-9_4,
© Springer-Verlag Berlin Heidelberg 2014


mailto:davidovandojeria@yahoo.com
mailto:m.araquev@gmail.com

50 D.O. Jeria and M. Araque Vera

standards have developed and the high level of requirements that they impose, has
set trade barriers upon small producers mainly in developing countries (FAO 2012).
Organisations such as IFOAM (International Federation of Organic Agriculture
Movements), FAO (Food and Agriculture Organization) and ISEAL Alliance
(International Social and Environmental Accreditation and Labelling Alliance)
have developed harmonisation strategies to address these issues.

According to the UNFSS (2012), in comparison to the growth of conventional food
sales (24 %) the VSS markets can be considered to have reached mainstream status
with growth in the following areas: organic products by 10-15 %, Fairtrade products
with an increase of 35 % and forestry certification schemes with up to 105 %.

Taking this into consideration it is important to understand how this current
phenomenon of sustainability schemes, and the demand for sustainable products,
has historically evolved. In particular, with an emphasis on the movements that
originated their foundation and the trends that have pushed their development into
the mainstream.

In this context, Sect. 4.2.1 (1960-1990) begins by addressing the agricultural
and Fairtrade movements. Section 4.2.2 (1992-2000) continues by examining the
highlights of the 1990s where the environmental movement, in response to the
failed negotiations of the GATT (General Agreement on Tariffs and Trade) but with
the support of the 1992 Rio Earth summit, established the path for the creation of
important initiatives; here we discuss what led to their foundation as well as other
social factors. In Sect. 4.2.3 (2000—present time), the growth of coffee, social and
fishery standards is analysed by discussing the reasons for their rapid development
and the multi-stakeholder initiatives that have emerged aiming to harmonise these
practices. In closing, a summary is presented of the most important historical
developments of VSS, emphasising the need for harmonisation between the differ-
ent systems and their potential role for the future.

4.2 Voluntary Sustainability Standards and Their Driving
Forces

Voluntary sustainability standards belong to the family of non-mandatory or private
standards that differentiate themselves within this family by seeking to ensure that
materials, products, processes and services meet social, economic and environmen-
tal requirements (ITC 2010). Furthermore, they usually support the development of
their guidance by basing themselves under technical standards such as ISO and
CODEX Alimentarius (Salmon 2002).

The development of voluntary sustainability standards can be described by two
main international and national factors: in the international arena, the proliferation
of agreements aiming to protect the exploitation of natural resources and regulate
international trade, at the national level, pressure from society driven by the lack of
governmental regulation on key issues such as economic stability, social wellness
and environmental protection. These two main international and national factors
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have triggered initiatives in the form of political movements, multi-stakeholder
agreements, NGOs and corporative engagement to establish mechanisms of
regulation.

The following subsections approach the historical development and evolution of
VSS by discussing the driving forces that enabled these organisations to be formed
and developed. Three time periods could be distinguished.

4.2.1 Emergence of Sustainability Movements (1960-1990)

The following section discusses the foundation and motivation of the first organised
sustainability initiatives: Organic agriculture, forestry movements (health and envi-
ronment) and the Fairtrade movement (socio-economic fairness).

Methods of environmentally friendly practice can be traced to the organic
movements in northern Europe in the 1960s, where isolated agricultural groups
provided local consumers with environmentally safe and healthy products through
the development of small production/distribution/consumption networks consti-
tuted by cooperatives, box schemes and farmer markets (Raynolds 2004). These
initiatives became strongly supported by the general population with the publica-
tion of “Silent Spring” in the early 1960s (Carson 1962), which highlighted the
negative effects of intensive agricultural practices and the dangers of using hazard-
ous pesticides. Over time, the concerns regarding the environment and human
health within agricultural areas spread internationally, bringing together these
movements into one organisation (RESOLVE Inc. 2012).

The unification of the agricultural movement began in Versailles, France, in
1972 with the foundation of IFOAM. Organised by Nature et Progrés of France,
IFOAM united organisations from Great Britain, Sweden, South Africa and United
States. The aim of the new organisation was to create a unified voice to promote
organic food with the diffusion and exchange of information of the fundamental
principles and practices of organic agriculture across the world (IFOAM 2013).
Currently, IFOAM is an internationally recognised organisation and its establish-
ment has supported the development of what we now know as ‘bio standards and
labels’, with more than 750 affiliates around the world (Salmon 2002).

In the socio-economic area, handcrafted articles from developing countries are
sold in USA and Europe in the so called ‘world shops’, aiming to support better
trading conditions for the workers in these countries. This is known as the Fairtrade
movement. Fairtrade can be tracked from several initiatives around the world, from
shops of ‘The Ten Thousand Villages’ in the USA during the 1940s (Fairtrade Hub
2012"), to Europe with the emergence of Oxfam foundation, which provided food
and essential supplies for starving women and children during World War II
(Oxfam 2012). By 1988, the first successful attempt of implementing voluntary

! http://www.fair-trade-hub.com.
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sustainability certification schemes was observed in the Netherlands. The first
Fairtrade coffee was sold in Dutch supermarkets, branded under the fictional
literary character of Max Havelaar, who opposed the exploitation of farmers in
Dutch colonies. These initiatives were then replicated in several countries within
Europe (Belgium, Switzerland, Denmark, Norway and France), North America
(United States, Canada) and Asia (Japan) consolidating Fairtrade as an international
movement (Fairtrade International 2012).

In the 1980s, NGOs such as Friends of the Earth, the Rainforest Action Network,
and Greenpeace ran boycott campaigns against unsustainably harvested tropical
timber and other environmentally harmful practices (RESOLVE Inc. 2012). In
1986, in response to the alarming rate of deforestation and species extinction, a
group of environmentalists gathered for a small workshop with the purpose of
discussing forest and biodiversity conservation measures, and established a
non-profit organisation, the Rainforest Alliance (RA) (von Hagen et al. 2010).
This gave rise to the first forest certification program, Smartwood (1989), with
the aim of improving forest management by providing economic incentives to
companies who chose to implement sustainable forestry practices (Rainforest
Alliance 2012).

4.2.2 Environmental and Social Standards (1990-1999)

This subsection addresses the development of the environmental and social stan-
dards by emphasising the role of the 1992 Rio Earth Summit on the development of
multi-stakeholder environmental standards. Furthermore, the social movements and
campaigns against sweatshops and child labour that enabled the development of
important social voluntary sustainability standards are discussed.

After the foundation of RA, the 1990s saw the strengthening of environmental
and social lobbies with the launch in 1997 of the Fairtrade Labelling Organizations
International (FLO) aimed at uniting all Fairtrade initiatives under one framework.

Forestry movements during this decade had a strong presence. The pursuit of
mechanisms for regulating deforestation and species extinction could be observed
in organised initiatives such as the Tropical Forest Action Plan (TFAP) and the
establishment of the International Tropical Timber Organization ITTO). However,
the support at the time proved to be ineffective against the rising rates of defores-
tation (Lang 2006).

International recognition of environmental issues had become mainstream by
1992 during the Rio Earth Summit; here important discussions on climate change,
species extinction and unsustainable growth were addressed. As a result the Kyoto
Protocol, the Convention on Biological Diversity and the concept of environment
management were developed. Many consider the 1992 Rio Earth Summit as a
failure to produce binding agreements in respect to forest protection measures in
the case of Agenda 21 (Lang 2006; Guéneau 2007; Hinrichs and Van Helden 2012).
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However, it provided a forum for many organisations to come together and discuss
independent and international forest certification schemes.

Discussions on biodiversity and forestry conservation evolved in 1993 to a
positive outcome, with cooperation between the Rainforest Alliance and the
World Wildlife Foundation (WWF) leading to the creation of the Forestry
Stewardship Council (FSC), a multi-stakeholder organisation. The FSC promotes
forestry management, focusing on the three pillars of sustainability, and serves as
an international certification scheme that grants the trademark label to companies
who comply with sustainable practices (Lang 2006).

Similar multi-stakeholder initiatives motivated by the 1992 Rio Earth Summit
were established in 1994 with the Sustainable Forestry Initiative (SFI) in North
America and the Programme for the Endorsement of Forest Certification schemes
(PEFC) in 1999 as umbrella organisations with the purpose of mutually recognising
national forest certification schemes.

In the mid-1990s sustainable forestry schemes increased in size and number.
Considering this phenomenon, several organisations including the Rainforest Alli-
ance, CyD, FIIT, Fundacion Ambio and Imaflora united to form the Sustainable
Agriculture Network (SAN) with the goal of coordination and collaboration
between organisations (Sexsmith and Potts 2009).

On a more technical and official basis in 1996, the ISO 14000 norms emerged,
inspired on a similar scheme as the ISO 9000 standards. The ISO 14000 standards
family focuses upon Eco-Management and Audit Schemes (EMAS) designed to
cover corporate requirements in auditing, labels and declarations, life cycle assess-
ment, greenhouse gas (GHG) measurements and other factors (ISO 2010).

Besides the environment, corporate social responsibility discovered a new
meaning with the pressure of social activism upon companies such as Nike and
Home Depot for using sweatshops which employed child labour (Bartley 2007). In
1996 a meeting hosted by US President Bill Clinton with the support of corpora-
tions, NGOs and labour unions resulted with the foundation of Apparel Industry
Partnership (AIP). This taskforce was later responsible in 1998 for the establish-
ment of the Fair Labor Association (FLA), the first entity with the purpose of
monitoring sweatshops, child labour and ecological degradation (Gereffi
et al. 2001). Furthermore, following UN conventions and the International Labor
Organization (ILO) guidelines, important VSS initiatives such as Social Account-
ability International (SAI) with the SA8000 standard and the Ethical Trade Initia-
tive were created (SAI 2012).

Within the framework of corporate social responsibility in 1997, Unilever took
one of the first steps in corporate VSS support by developing, in cooperation with
the World Wildlife Fund for Nature (WWF), a sustainable management system for
fisheries called the Marine Stewardship Council (MSC).

The 1990s were a decade of establishment, exponential growth of VSS and
the introduction of multi-stakeholder initiatives, which focused on uniting and
organising stakeholders with similar goals.

The evolution of forestry and social labelling schemes during the 1990s cleared
the path for commodities based standards (cotton, coffee, cocoa and tea) such as:
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UTZ (1997), Global Good Agricultural Practices (GlobalGAP) (1999) and FLP
(Flower Label Program 1999).

4.2.3 Mainstream Consolidation (2000—Present Time)

In the previous subsections we observed how the influence of environmental
conventions and social movements motivated the development of multi-stakeholder
standards. The following section focuses on the mainstream establishment of
voluntary sustainability standards, by discussing the collaboration of corporations
and private organisations in the standardisation of greenhouse gas emissions
accounting, the high growth in the number of standards and the private solutions
available for harmonisation of criteria (meta-standards).

The increase in multi-stakeholder support for climate change initiatives com-
posed of corporations and international institutions® could be clearly observed in
2001 with the launch of the Greenhouse Gas Protocol (GHG Protocol).® This
standard aims to act as an accessible guide to business and organisations worldwide
for accounting of greenhouse gas emissions (GHG Protocol 2012). Other initiatives
for the assessment of GHG emissions are also available in technical institutions
such as ISO (ISO 14064) and BSI (PAS2050).*

The growth of VSS with the demand for harmonisation and unification gave rise
to meta-standards. After several meetings from voluntary standard setters such as
FSC, MSC, FLO, IFOAM, RA-SAN and SAI concerning the content and scope of
each respective standard, a common agreement was reached in 2002 with the
foundation of the International Social and Environmental Accreditation and Label-
ling Alliance (ISEAL Alliance) (RESOLVE Inc. 2012). This established a frame-
work and guiding principles for voluntary standard setters and coherence between
standardisation mechanisms was achieved. Additionally, ISO contributed to the
new model of meta-standards, developing the ISO 26000 standard for drawing up
corporate guidance on social and environmental responsibility (Djama 2011).

Another multi-stakeholder approach was the establishment of commodity-based
roundtables. Such initiatives started in 2004 with the WWF supporting the founda-
tion of the Roundtable on Sustainable Palm Oil (RSPO), followed by the Round
Table on Responsible Soy Association (RTRS) and sugar provided for by Bonsucro
which also forms part of the ISEAL Alliance (de Man 2010). Roundtables differ-
entiate themselves by qualifying certification systems and standard development in
relation to the specific commodities that have the most impact on the environment,
these being initially palm oil, soy and sugar respectively (RESOLVE Inc. 2012).

2 World Resource Institute (WRI) and the World Business Council for Sustainable Development
(WBCSD).

3 GHG Protocol: Corporate Accounting and Reporting Standard.
* British Standards Institution.
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The establishment of VSS on mainstream markets can be currently observed by
the strong investment support which participating corporations are using to certify
their supply chains. In the case of MSC, a considerable increase in the certification
of sustainable fishing practices has been observed with new partners such as
Wal-Mart (2006) and McDonald’s (2011) submitting a significant proportion of
their supply chain for certification (ISEAL Alliance 2012). The forest stewardship
council, referred to some as “the mother of multi-stakeholder standards” (de Man
2010) had, by 2009, a market reach consisting of 113 million hectares of forest
(Sexsmith and Potts 2009). Fairtrade being one of the biggest VSS institutions had,
in 2010, approximately 27,000 certified products globally (ISEAL Alliance 2012).
Finally, sustainable coffee is expected, for 2015, to have a worldwide market share
of 20-35 % (ITC 2011), demonstrating the extensive reach that sustainable prod-
ucts will have on consumers and markets in the coming years.

A negative effect related to the high number of available standards has caused
confusion amongst consumers and users regarding which standard can be adjusted
to satisfy their needs. Web solutions such as the Ecolabelindex” and Ekobai® have
provided assistance by supporting consumers with an online database, containing
information on a great variety of VSS labels. More than 400 labelling schemes are
currently available according to Ecolabelindex.

4.3 Conclusions

The purpose of this chapter aimed to address the historical development of
VSS. Sustainability standards have supported society throughout the years by
establishing bridges between consumers and producers, raising awareness of how
health and natural resources are managed and providing the necessary platforms to
address these issues. The agricultural and Fairtrade movements in the 1970s are a
strong reflection of how unsustainable agricultural practices and deficient labouring
conditions enabled consumers and organisations to work together to influence
improvements in our productive systems.

As seen in the previous Sect. 4.2.2, the emergence of voluntary initiatives was
strongly influenced by international support; this was the case for the internationa-
lisation of global warming, deforestation and the increased rate of endangered
species addressed in the 1992 Rio Earth Summit. This gave rise to further interna-
tional collaboration between countries to develop agreements in the sustainability
arena such as Agenda 21, the Kyoto Protocol and the Convention on Biological
Diversity. Based on these conventions, environmental and social organisations
developed schemes and systems for compliance with sustainability goals. Recent
ventures such as the Rio + 20 in 2012 and the United Nations Forum on Voluntary

3 http://www.ecolabelindex.com/.
Shttp://www.ekobai.com/.
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Sustainability Standards (UNFSS) promise to maintain this tendency in providing
support for sustainable development.

The current situation of VSS is seen to be favourable, where consumers are
increasingly aware of the impacts linked to their daily choices, and with VSS
providing a platform that encourages sustainable choices. In contrast, consumers
can be confused and uninterested by the overflow of labelling schemes in the
market. This has also affected small producers by generating trade barriers where
sometimes up to eight standards must be complied with in order to have the
possibility to access global markets (RESOLVE Inc. 2012). As a solution,
harmonisation mechanisms have been developed under meta-standards as well as
web based databases, which are now available to provide assessment on the
available standards.

Trends in economic growth and population suggest that the increase in resource
consumption and its resulting scarcity will probably influence VSS standards to
shift from regulative mechanisms to the improvement of productivity by the
application of sustainable mechanisms. This is predicted considering that the
influences of climate change, in the case of agriculture, will have potential negative
effects upon yields of today’s main producers (RESOLVE Inc. 2012).
Implementing sustainable practices that ensure the resilience and endurance of
crops adds additional economic value and priority for VSS.

The lessons of the past have showed us that a lack of regulation by policy makers,
and abuse and negligence by corporations, are important weak points that VSSs have
addressed. The development of these events has also led to governments and corpo-
rations now working together with private initiatives to address these issues (Djama
2011). Public regulations now exists to control environmental, health and social
problems, furthermore corporations now see sustainability as an innovative way of
attracting consumers. VSSs serve as monitoring and supporting tools for these two
entities and it is this function that is expected to be strengthened in the years to come.
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Part 11

Formal and Private Standards: The Added
Value

Having familiarised ourselves with the previous chapters as a foundation, we
continue to build upon our understanding of voluntary standards in this section
with the view of VSS from a legal perspective, directly comparing their use to
traditionally understood formal legal standards.

Chapter 5 wrestles with the question of whether VSS offers competition to legal
standards or has it added value to offer. Familiar legal standards regulate various
aspects of human activity, developed over time, punctuated by precedents but
notoriously slow to match the rapid pace at which human development tends to
progress along. Voluntary standard systems act as an upstart to the accepted
practice, proving more flexible and adaptable to the dynamics of human progress.
We’re introduced to both the basics and specificities of legal standards, in particular
with detail upon sources, functions, limitations, and legal relevance. This continues
with a discussion of voluntary standards under the same focus as legal standards, as
well as the introduction of private standards into the law. How are legal standards
included into private-law based systems? How do contracts reflect this? By clari-
fying such questions we hope to better understand the relationship between legal
and voluntary standards, aided through determining their differences and respective
advantages.

Chapter 6 follows on from this with an assessment of how useful private
standards are at plugging any legal void, with specific reference to the global
science community’s recently emerged Wunderkind, the discipline of nanotechnol-
ogy. The example of nanomaterials, presents a current real-world development
showcasing the linkages between law and standardisation and the potential com-
plementary overlaps which exist. Three areas are focussed upon, related to the
standardisation of nanomaterials; encompassing social, economic and environmen-
tal potentials. Whilst the science is small, the scope for discussion is not. Nano-
technology branches into numerous and divergent topics, from water purification to
electronics manufacture, and is defining the beginning of this twenty-first century.
Where atomic technology and its misuse gave our predecessors pollution that was
undeterminable to the naked eye, the potential of nano-scale pollution is arguably
more sinister and requires robust controls and foresight.
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Moving on from the sci-fi-esque realm of nanotechnology, Chap. 7 closes by
exploring the concept of ‘co-regulation’, with specific reference to the EU Renew-
able Energy Directive (EU RED). This directive is at the crux of the debate
concerning, effectively, European energy independence. As an attempt to kick-
start the painful divorce from traditional fossil fuel sources and transition to
realising the ‘greener’ promises of renewables, EU RED leads with its
co-regulation approach. Based on a study conducted in 2012 by SQ Consult and
commissioned by GIZ on behalf of the German Federal Ministry of Economic
Cooperation and Development (BMZ), we are served details of the EU RED and its
co-regulation approach as a starter, followed by analysis of the aforementioned
co-regulations process. This is concluded with the results of stakeholder interviews
and available documentation; digested down to a list of the ten main points which
are of note.
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Chapter 5
VSS and Legal Standards: Competition
or an Added Value?

Eike Albrecht

5.1 Introduction

This chapter aims to discuss the relationship and interactions between Voluntary
Sustainability Standards (VSS) and legal standards. The relationship between VSS
and legal standards seems at first sight, relatively easy to describe. On the one hand,
law is binding, created in a formalised procedure, following the regulations of
constitutional and other law, and is enforced by authorities and courts. On the other
hand, private law based voluntary provisions, are not binding (for everybody),
created in partnership for regulating the private relations between contract partners,
with no necessity to be enforced because all parties want to follow these standards.

But, the reality is not that simple: on one side, there is a tendency to privatise
regulations and to shift it from state- or authority-based institutions to private
bodies, but still to carry out state policy objectives (Reidt and Schiller 2012,
no. 19). On the other side, the procedures for the creation of voluntary standards
are increasingly institutionalised and are sometimes more formalised than legisla-
tive processes.

The number of law provisions and their relevance to our daily private and
business dealings is increasing each year. In Germany alone (only at the Federal
level), there are almost 250,000 provisions in 1,660 Federal Acts, 163,290 pro-
visions in 2,661 Federal Ordinances, 83,654 provisions in 4,857 European Direc-
tives and Regulations (Hardinghaus et al. 2013, p. 52). The law provisions of the
federal states and provisions of self governing bodies like communal bodies, other
institutions like universities, public radio stations, social security insurances, trade
chambers, etc., have to be added. The numerous private standards are relevant for
the daily lives of citizens and businesses, in particular such provisions created by
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international standardisation committees such as the International Organization for
Standardization (ISO) and the International Electronical Commission (IEC) (CIEL
2009, pp. 22ff.), European Standards (EN) and several national standards (for
Germany for example DIN, VDI-standards, VDE-standards), as well as corporation
related private standards, like Siemens norms (SN), also have to be considered.

The preparation of standards and thresholds requires enormous engagement of
the various stakeholders, and the process of standardisation is costly. The costs for
the experts in the private standardisation institutions alone (except state-organised
working and expert groups) are estimated to be €650 million annually and another
€90 million annually only for the budget of the German Institute for Standardiza-
tion (Bahke 2006, p. 29).

The main focus of this chapter is, as already mentioned, to assess the relationship
between legal and voluntary standards, clarify their differences and the specific
advantages and disadvantages and finally to formulate an answer if private and legal
standards are competing or are complementary. This chapter also doubles as an
introduction to the next chapter (Chap. 6), which assesses the use and usefulness of
private standards in the field of nanotechnology. Nanotechnology, as a relatively
new technology, is so far not subject to major detailed regulation and Chap. 6 tries
to find out if the absence of legal standards may be compensated by private
standards. Following this introduction, Sect. 5.2 introduces the basics and specific-
ities of legal standards, in particular discussion on sources, functions, limitations,
and legal relevance. Section 5.3 discusses voluntary standards under the same focus
as legal standards. Section 5.4 discusses the introduction of private standards into
the law, Sect. 5.5 sheds light on how legal standards are included into private law
based systems, in particular contracts. Section 5.6, the conclusion, tries to find an
answer to the question, “are voluntary and legal standards competing, or do they
have a complementary nature?”.

5.2 Legal Standards

Legal standards are norms which are set by the state. This means the standards are
developed, formulated, amended and finally publicised by the state. In respect to the
contents of a standard, for example an action or trigger value of the Federal Soil
Protection Act,’ regulated in detail in the Federal Soil Protection Ordinance,’ the
source may be a local, regional, federal state, national, European or even an
international one. The author or origin may be a communal or regional authority,

! Federal Soil Protection Act of 17.03.1998, Fed. Law Gazette 1, p- 502, last amended by Art.
5 para 30 of the Act of 24.02.2012, Fed. Law Gazette I, p. 212; a translation is available in Mulloy
et al. (2001), pp. 254ff.

2 Federal Soil Protection Ordinance of 12.07.1999, Fed. Law Gazette 1, p- 1554, last amended by
Art. 5 para 31 of the Act of 24.02.2012, Fed. Law Gazette I, p. 212.
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a federal state’s ministry or other body, a national ministry or scientific institution
or a combined working group of federal states and federal representatives, like the
German working groups of the federation and the federal states on soil (Bund/
Liander-Arbeitsgemeinschaft Boden—LABO), on water (Bund/Lander-Arbeitsge-
meinschaft Wasser—LAWA) or on waste (Bund/Linder-Arbeitsgemeinschaft
Abfall—LAGA), a European committee, like the European IPPC Bureau
(EIPPCB), responsible for the Sevilla process for the development of the Best
Available Technology—BAT, relevant for technical standards in licensing pro-
cedures of industrial installations of a certain size,3 or an international institution
like the World Health Organization (WHO) recommending certain drinking water
standards (WHO 2011). But all these standards are at first sight nothing more than
recommendations, as long as they are not binding or otherwise transferred to the
legal reality following a certain transposition systematic which follows—of
course—national principles and regulations.

5.2.1 Sources of Standards

This system to transpose standards to the respective relevant legal system includes
standards set by formal parliamentary law, e.g. in an act or developed in a procedure
derived from a formal parliamentary law, in particular in ordinances and adminis-
trative circulaires. The quality of legal standards is that they are finally legitimised
by the representation of the people. This is clear for such standards, regulated by
formal parliamentary acts. The members of the parliament are (in particular in a
democratic system) elected by the people and the legitimation chain is clear and
visible, regardless that the practice of legislation in reality may be questionable, in
particular because the parliament is increasingly dependent upon the expertise of
the government, in particular in urgent and complex matters (such as the regulation
of nanotechnology or the finance sector in times of the recent Euro-crisis). On the
federal level, the executive power which is responsible for the development and
enactment of ordinances, and even more of administrative circulaires, is legitimised
via the chancellor who is elected by the parliament. Thus, the legitimation chain is
not as strong as for formal parliamentary laws, but is there (for details see Albrecht
and Kiichenhoff 2011, p. 47). Additionally, the competence for the development
and enactment of ordinances must be regulated in a formal parliamentary law to a
certain extent, as it is regulated within the German Constitution by Article 80 of the
Basic Law.* Thus, the Parliament has the final responsibility and observance on

3See Art. 13 para 1 and 14 para 3 of the IE Directive [Directive 2010/75/EU of the European
Parliament and of the Council of 24 November 2010 on industrial emissions (integrated pollution
prevention and control)], Official Journal L 334, p. 17.

4 Basic Law (Constitution of the Federal Republic of Germany) of 23.05.1949, last amended by
Art. 1 of the Act of 11.07.2012, Federal Law Gazette I, p. 1478; a translation is available in Mulloy
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these standards, following the principle of democratic legitimation by the people
(Albrecht 2008b). On the European level there is a different standard setting
procedure, but it also follows specific formalised rules.

5.2.2 Function of Legal Standards

Legal standards are necessary for the execution of law. This is particularly true for
such fields of law where the execution of laws requires concrete standards and
thresholds, for example environmental law. On one side, the general prohibition of
the use of the environment (as a whole) is not possible, even though necessary. For
example, in respect to climate change, it is expected that mankind has already taken
the step to irreversible changes of the climate system (Latif 2006), and therefore the
emission of greenhouse gases should be banned. But besides this of course abso-
lutely relevant field, in most of the cases, an absolute and general prohibition of the
use of environmental resources is not necessary. Several environmental sectors are
able to remedy or repair themselves (Albrecht 2008a, p. 20) over time: over-
exploited fish stocks can respawn and contaminated water can be cleaned by natural
processes. The same is true for soil in so-called natural attenuation (NA) processes
(Hennecke et al. 2008, pp. 46ff.), contaminants in the air may be washed out by the
rain, and even ozone depleting substances are transformed finally into inert
non-toxic substances (Beyerlin 2000, p. 153). But even though the environment
has generally the ability to repair and remediate, human activities tend to overstress
these self-repairing abilities of nature (von Weizsdcker et al. 1997, pp. 244f.). Thus,
a general allowance of unlimited use of the environment is not possible and a
system of standards and thresholds must be found to define the acceptable amount
and limits of the use of the environment (Albrecht 2008a, p. 20).

5.2.3 Limitations of Legal Standards

Legal standards are necessary for the execution of law. This is true for most of the
law fields to a varying degree. Legal standards are well known in building and
construction law (e.g. minimum height of rooms, distances between buildings,
stability parameters, etc., see Albrecht and Weill 2008), in consumer protection
and product liability law (maximum contents of substances in products, security
standards, etc., see Albrecht 2008c¢), also social law (maximum floor space area for
a state-paid apartment, etc.), and, to finish this enumeration, in financial law
(International Financial Reporting Standards—IFRS of the International Account-
ing Standards Board—IASB, etc.). And it is particularly true for environmental law.

et al. (2001), pp. 1ff., and more actual under http://www.gesetze-im-internet.de/englisch_gg/
index.html, last accessed 21.03.2013.
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The more detailed such a system is, the more likely the defined level of acceptable
environmental pollution and degradation is met.

On the other side a very detailed system entails complications and difficulties for
the addressee of such regulations, like individuals, businesses, but also the state
itself and the addressee of a provision or an administrative order based on such
provisions does not know what is expected from them in detail (Albrecht 2008a,
p- 20). For example, the order to remediate the soil of a contaminated piece of land
is not precise enough to create a legal binding. At least certain minimum require-
ments and remediation targets have to be formulated (Knopp and Albrecht 1998,
p- 32), for example thresholds for acceptable contamination of the ground water in
case of securing a contaminated site (Albrecht 2003, p. 117). For the creator of
standards and thresholds the difficulty is, to find the right balance between the
optimum for the environmental protection (zero emission or zero contamination)
and what is practical, accepted by the population and finally economically afford-
able (Albrecht 2008a, p. 20), which may be defined as the social optimum.

One major disadvantage in the development of legal standards is that the state
loses more and more the competence to develop legal standards through their own
capacities or expertise inside the state administrative and scientific institutions
(Feldhaus 2000, p. 171). In these cases, there is a practical need to refer to voluntary
standard systems.

5.3 Voluntary Standard Systems

The opposite of legal standards are not, as maybe expected, illegal or non-legal
standards. Private standards are acknowledged by the law, often taken into consid-
eration and in numerous cases laws refer to them. Such private standards may be
defined in accordance to the standard DIN EN 45020, a consensually developed
document, created by a (generally) accepted institution and which sets rules,
guidelines or properties for activities or their results for general and repeated use,
and which aspires to an optimal degree of order within a given content (DIN 2007).

Private standards are characterised as having the character of recommendations
for correct technical or process-related functioning. Thus, private standards are
relevant benchmarks in the legal system for the decision if a product, a procedure or
a service has the characteristics which are expected by the interested stakeholders
of the respected field.

But, because private standards are still recommendations, the use of standards is,
in principal, free. Standards may be used but, generally speaking, there is no
obligation to follow them. This is clarified by a central decision of the German
Federal Civil Court on a case with relevance to German Industrial Norms (DIN),
which stated that “private norms and standards are not legal provisions, but private
technical regulations with recommendation character. They may reflect the gener-

ally accepted codes of practice, but they can also stay behind them”.’

3 Federal German Civil Court, decision of 14.05.1998, Neue Juristische Wochenschrift (NJW)
(new juridical weekly journal) 1998, pp. 2814f. and 2815.
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In the context of development and legitimation, voluntary standards follow
different rules and they have in general, a different function. Voluntary standard
systems are, from a legal perspective, agreements on the basis of voluntary partic-
ipation developed in a more or less organised procedure and depend upon what kind
of standard is in discussion. The participating parties, businesses, individuals and
also authorities accept these standards as a basis for mainly contractual relations.
For example, in a contract on soil sample taking, the parties can regulate the
requirements, rights and obligations, and also the modus of how the samples have
to taken in detail in the contract. Or they can refer in the specification of services,
usually added as an annex to the contract, to a standard, e.g. for the definition of the
concentration of copper in eluates and leachate the German Industrial Norm DIN
38406-7: 09.91, of arsenic in eluates and leachate the combined German, European
and International Standard DIN EN ISO 11969: 11.96, or for the assessment of soil
air the Association of German Engineers VDI-guideline 3865 sheets 2 and 3. The
reference to such norms and standards ensures a certain standardised quality which
makes results comparable. Also contracts are shorter and more practicable if
standardised specifications could be shifted to annexes, referring to a private
standard.

5.3.1 Sources of VSS

Several thousand standards and thresholds are known in the environmental sector in
Germany and most of them are not legal standards. They have been developed by
different institutions.

The best known German standards are probably the following:

¢ German Industrial Norm—DIN;

» Association of German Engineers—VDI standards;

+ the Global Standards One—GS1;

* Association for FElectrical, Electronic & Information Technologies—VDE
standards.

To give an example on the background and functioning of private norming and
standardisation institutions, the German Institute for Standardization (DIN) is used
as an example. The German Institute for Standardization is a registered society on
the basis of civil law (Bayerlein 2008, p. 52) and has its seat in Berlin since 1917.
The German Institute for Standardization is the national institution representing
Germany in European and international standardisation activities. It offers the
interested stakeholders (producers, traders, industry, science, consumers, testing
institutes and authorities) a forum to develop consensual norms and standards.
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Consumers are represented by the consumer board of the German Institute for
Standardization which has in total five members representing relevant consumer
protection and scientific institutions (DIN 1994).

The principles of the German Institute for Standardization are regulated in the
DIN 820 and are based on voluntariness, publicity, issue-relatedness, stakeholder
participation, orientation on common welfare, internationality, transparency,
consensuality, cartel-law related innocuousness, uniformity, user-friendliness,
state-of-the-art of science and technology, economicality, market-orientation and
use for the general public (DIN 1994).

These principles and other relevant provisions are regulated in several chapters
or parts of the DIN 820. The most relevant parts for this chapter are part 1, part
4 (see Sect. 5.3.2), part 13 and part 15.

Part 1 regulates the general principles of a German Industrial Norm. Such a
standard is for the general public and shall not lead to economical advantages of
individuals (natural persons or businesses). The objective of standardisation is the
improvement of quality in all areas of life. Norms and standards are a benchmark
for correct technical characteristics and represent the so called “generally accepted
codes of practice” (DIN 1994; Albrecht and Weil3 2008).

Part 13 regulates the transposition of European documents of CEN,® CENELEC’
and ETSI® (DIN 2004), part 15 the transposition of international documents of ISO’
and IEC' (DIN 2010).

5.3.2 Procedures to Develop VSS

Part 4 of DIN 820 regulates the quite formalised procedure for the development of a
standard in the German Institute for Standardization between the application for a
standard and the publication of it. Principally everybody can suggest the develop-
ment of a standard. This suggestion will be discussed in an expert circle and, after a
process of public participation, accepted as a standard and publicised (DIN 1998).

Thus, the procedure for standard development is usually a stepwise procedure.
At first, the subject of standardisation has to be determined and it must be clarified if
other similar subjects should be included into the procedure or excluded by
comprehensible classification.

For the concrete work, a board of experts has to be established with participants
from the relevant stakeholders (producers, user groups, scientists, representatives of

S European Committee for Standardization.

" European Committee for Electrotechnical Standardization.
8 European Telecommunications Standards Institute.

° International Organization for Standardization.
'%International Electrotechnical Commission.
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authorities, consumers, etc.). A broad participation of the stakeholders secures the
acceptance and applicability of the standard.

The next step is the preparation of a first draft which is opened for public
discussion and includes also the possibility to raise objections. Opinions and
objections are assessed and—if accepted by the board—included into the second
draft which is again opened for public discussion. This step may be repeated several
times, until a satisfactory result is reached and no relevant objections are raised.
Then the final draft is prepared and in the usual way published.

To summarise this, standardisation procedures have in common (1) a stepwise
procedure, (2) with the participation of stakeholders, (3) where in a consensual way
(4) a standard is developed (5) by experts (and not by the standardisation organi-
sation), and (6) is finally published.

This is of course true for procedures at the basis of DIN 820. Other
standardisation organisations may follow other procedures and the principles may
differ slightly, but they all have in common the aim that the standardisation is done
for the benefit of the public and not for individuals.

5.3.3 Corporation Standards

Beside these common welfare-oriented standardisation institutions, there are also
corporation based standards. Every business or corporation has certain rules, norms
and standards for uniform treatment of specific cases, but in most of the cases, there
is no complete and consistent standardisation system established. But in particular,
such systems exist in large corporations, for example at German Rail (Deutsche
Bahn AG) or Siemens AG. In respect to sustainability Siemens has established a
standard for the environmental friendliness of products and installations in 1993
(Pfeiffer 2009, p. 140), the Siemens-Norm SN 36350, which is meanwhile trans-
ferred into an Environmental Protection (EP)-standard (Siemens 2013).

5.3.4 Limitations of VSS

Voluntary standard systems serve rationalisation, communication, securing of
usability and quality, compatibility, convertibility, health protection and security,
consumer and environmental protection. Standards have the aim to at least serve the
‘generally accepted codes of practice’ and they consider (and sometimes represent)
the ‘best available technology’. But, standards have also some limitations. In fast
developing technical and technological fields, the procedure for setting standards
could be (like the setting of legal standards) not fast enough to prepare standards,
fully serving the objectives presented before. Second, private standards have not the
same binding value as legal standards. And finally, national (private and legal)
standards may be useless in an international or transboundary context. This is
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obvious in licensing and planning procedures (Helbron et al. 2006, p. 114), but also
in private contracts, even though here the ruling of a defined legal system and
specific standards is easier, possibly because the parties of a private contract are
usually free in what they are agreeing to be part of in the contract, the so-called
principle of private autonomy (Jauernig 2009, before Art. 104, no. 1).

54 VSSin Law

Private standards in voluntary standards systems are highly linked to legal stan-
dards. Often included in contracts, they serve as a source for interpretation of legal
terms and are increasingly referred to directly by legal provisions. Even though
private standards are agreements between private parties and participants, this may
be in general acceptable, if certain requirements are taken into consideration. Thus,
private standards are acknowledged by the law, often taken into consideration and
in numerous cases laws refer to them. Private standards contain (usually) clear and
detailed regulations. Thus, the reference to private standards within law could help
to reduce legal insecurity in laws and in contractual affairs. The reference to private
standards could relieve the state, individuals and business from too detailed legal
provisions. But, there are some limitations to be observed; in particular it has to be
assessed carefully, if the private standard is regulating what is intended by the
private parties or the state.

5.4.1 Private Standards in Contracts

Voluntary standard systems are, from a legal perspective, agreements at the basis of
voluntary participation, developed in a more or less organised procedure,
depending on what kind of standard is in discussion. The participating parties,
businesses, individuals, also authorities accept these standards as a basis for mainly
contractual relations. For example, in a contract on soil sample taking, the parties
can regulate the requirements, rights and obligations, and also the modus of how the
samples have to be taken in detail. Or they can refer in the specification of services,
usually added as an annex to the contract, to a standard, e.g. for the definition of the
concentration of copper in eluates and leachate the German Industrial Norm DIN
38406-7: 09.91, of arsenic in eluates and leachate the combined German, European
and International Standard DIN EN ISO 11969: 11.96, or for the assessment of soil
air the Association of German Engineers VDI-guideline 3865 sheet 2 and 3 (see
above Sect. 5.3). The reference to such norms and standards ensures a certain
standardised quality which makes results comparable. Also contracts are shorter
and more practicable.
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5.4.2 VSS for the Interpretation of Undefined Legal Terms

Another function of standards is to support the interpretation of undefined legal
terms. Such standards are not directly legally binding, but in many cases, these
norms can be used in addition to legal terms and to interpret legal terms, in
particular so called “undefined legal terms” (Albrecht 2008a, p. 24). To give an
example: the question, “if a product is without material defect in respect to Art.
434 of the German Civil Code?” may be answered by interpretation of private
standards. Concerning a product which does not fulfil the requirement of a certain
German Industrial Norm which represents what is expected by the market partic-
ipants, there is the indice that it has a defect in respect to Art. 434 of the German
Civil Code!! which addresses certain consumer rights, based on Art. 437 of the
German Civil Code to the buyer of the product (Berger 2009, Art. 434, no. 14).
Principally, with the compliance to a generally accepted standard like a DIN-norm
it is assumed that the product, service or procedure complies with the “generally
accepted codes of practice”, as decided by court decision.'? This assumption can be
refuted, for example if the standard is in an amendment procedure or by an expert
opinion, for example in a court process (Schulze-Hagen 2004, p. 5).

5.4.3 References in the Law to VSS

In cases where a system of private standards exist, and no legal standard system is
established yet, but needed, the law itself may refer to private standards. Examples
are the German soil protection law with numerous references to German, European
and international standards, as regulated particularly in Annex 1 of the Federal Soil
Protection Ordinance,'? or noise regulation with more than 100 guidelines on noise
reduction methods and noise values (Feldhaus 2000; details in Albrecht 2010).

To come back to the example from Sect. 5.3.2, the same standards which may be
used for defining the content of a contract, are referred to in the Federal Soil
Protection Ordinance to identify the requirement on specific investigation methods
(location, duration, analysis methods, etc.) which may be regulated in an investi-
gation and/or remediation order on base of Art. 9 and Art. 10 of the Federal Soil
Protection Act (Knopp and Albrecht 1998, pp. 27ff. and 38). Thus, the addressee of

"I German Civil Code in the version of the official publication of 02.01.2002, Fed. Law Gazette I,
pp- 42 and 2909 and Fed. Law Gazette 1 2003, p. 738, last amended by Art. 1 of the Act of
11.03.2013, Fed. Law Gazette I, p. 434. A translation of the German Civil Code is available in the
internet: http://www.gesetze-im-internet.de/englisch_bgb/index.html, last accessed 30.08.2013.
'2Higher Regional Court Munich, Neue Juristische Wochenschrift—Rechtsprechungsreport
(NJW-RR) (new juridical weekly journal—court decisions report) NJW-RR 1992, pp. 1523f
and 1524.

13 Annex 1, Fed. Law Gazette I 1999, p- 1561.
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an investigation order—if not otherwise regulated in the order—has to follow in
respect to the definition of the concentration of copper in eluates and leachate the
German Industrial Norm DIN 38406-7: 09.91, of arsenic in eluates and leachate the
combined German, European and International Standard DIN EN ISO 11969:
11.96, or for the assessment of soil air the Association of German Engineers
VDI-guideline 3865 sheet 2 and 3 (see Sect. 5.3.2).

In European law there is an even stronger tendency to shift the work for
specification of requirements on product safety and quality to private bodies but
with a different systematic (Fuchs 2005, pp. 2f.).

But, private standards are developed by private bodies. The disadvantage of
private standards, in particular industry-centred standards, may be that the devel-
opment could be driven by economic interests. Thus, these standards are at risk of
being negatively influenced by interest groups in this process (SRU 2011). Thus,
they are not democratically legitimised like legal standards (Bahke 2006, p. 23; see
also Sect. 5.2.1) and could infringe against Art. 20 para 3 of the Basic Law, the
principle of legal certainty (Albrecht and Kiichenhoff 2011, p. 66; Feldhaus 2000,
p. 182). Furthermore, if an act or an ordinance refers to a private norm, the content
of the private norm may be amended or changed following the usual amendment
procedures and intervals. Then the question is, if the reference in the act or the
ordinance could be dynamic in a way that they refer to the respective actual version
of the private standard.

The advantage would be that the law would follow the current state of discussion
and regulation in the respective community. But on the other side, the norm-setting
would be given to private norming organisations and it is not guaranteed that the
democratically legitimised body would accept the norm content. This is generally
regarded as incompatible with the principle of legal certainty, even in cases where
federal law refers to federal state’s law.'® If a dynamic reference from one state law
to another state law of a different level, but both democratically legitimised, is
regarded as violation of the constitution, it is even more a breach of the constitu-
tional principle of legal certainty, if the norm in question to be referred to, is a
private (and not democratically legitimised) provision.

A reference to a static (private) standard is usually regarded as unproblematic in
respect to constitutional concerns,'” at least if the legislative organ has looked into
the material content of the standard (Albrecht 2008a, p. 20).

Beside this more formal argument, material objections could also be raised: If a
dynamic reference would be allowed, this would be nothing else than an anticipated
acceptance of all future standards of the private norming organisation.

Thus, in the juridical literature the following requirements must be fulfilled:

14 Federal Constitutional Court, decision of 01.03.1978, Neue Juristische Wochenschrift (NJW)
(new juridical weekly journal) 1978, pp. 1475ff. and 1477.

15 Federal Constitutional Court, decision of 26.01.2007, Beck-RS 2009, 31386, no. 12; see also
Federal Constitutional Court, decision of 23.03.1982, Neue Juristische Wochenschrift (NJW) (new
Juridical weekly journal) 1982, pp. 2859ff. and 2860.
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1. The members of the standardisation body must have expertise in the field of the
standard (Sobczak 2002, p. 65),

2. The standardisation body must be balanced in a way that the different stake-
holders are represented in a reasonable way in the standardisation body (Sobczak
2002, pp. 66ff.),

. Participation of the public must be assured (Sobczak 2002, pp. 71f.),

4. Revision and publication must be possible in a structured and acceptable proce-

dure. The addressees of the norm must have reliable and reasonable access to the
norm content (Sobczak 2002, pp. 72f.).

O]

In particular, the requirement to have access to the wording of a private standard
which is referred to in a legal provision was subject to several court decisions'® and
also subject to decisions of the Federal Constitutional Court."”

5.5 Legal Standards in Private Law Relations

Without any limitations the agreement of compliance to legal standards in private
law related cases, in particular in contracts, is possible. Even more, if a contractual
provision violates legal requirements, the contract is (legally) regarded as invalid
on the basis of Art. 134 of the German Civil Code.

Furthermore, contracts where the products to be sold, the services to be delivered
or the procedures to be carried out violate legal standards, they are in principal
suffering from a defect.

The question is which provisions have priority: the provisions on invalidity or
the provisions on consumer rights. If the legal standard is meant to avert directly
such contracts or contractual provisions, then the contract is invalid (Jauernig 2009,
Art. 134, no. 1). This could be true for working contracts with immanent violation
of employer safety rules. If contracts in question are generally accepted by the legal
system, like this is generally the case for purchase agreements for products. If a
product does not fulfil legal standards, then it has a material defect (Art. 434 German
Civil Code). Thus the legal consequences are even stricter than in case of
non-compliance with a private standard like a DIN-norm. In the second case,
there is (only) an indice of a material defect (see Sect. 5.4.1).

Furthermore, Art. 906 of the German Civil Code regulate which immissions are
to be borne by the owner of a piece of land. This provision states in conjunction

16 Federal Administrative Court, decision from 29.07.2010, Neue Zeitschrift fiir Verwaltungsrecht
(NVWZ) (new journal for administrative law) 2010, pp. 1567ff.; Higher Administrative Court
Koblenz, decision from 26.03.2009, Neue Zeitschrift fiir Verwaltungsrecht—Rechtspre-
chungsreport (NVWZ-RR) (new journal for administrative law—court decisions report) 2009,
p.- 673; more generous the Higher Administrative Court Schleswig, decision from 11.08.2011,
BeckRS 2011, 56394.

17 Federal Constitutional Court, decision from 26.01.2007, Beck-RS 2009, 31386, no. 12.
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with Art. 1004 of the German Civil Code that the owner has no right to stop
immissions to his piece of land as long as legal immission levels are not exceeded.

To summarise, legal standards are influencing private law relations to a high
extent. Legal standards are taken directly or indirectly as reference level for defect
or not, to be accepted or not, and in some cases, valid or not.

5.6 Conclusion: Competition or Added Value?

To conclude this contribution, it is clear that both legal and private standards are of
high relevance for our daily lives. VSS are becoming more and more important, in
particular due to the speed of technological progress, scientific perception and
globalisation, combined with a tendency to privatise state control and supervision
and shift it to enterprises, NGOs and individuals. This makes it difficult for the
legislative powers to regulate the relevant fields of environmental protection,
consumer protection, labour and product safety and other fields in the
necessary pace.

Therefore, the reference in law and contracts to private standards is useful and
necessary. Of course, some constitutional barriers for a complete shifting of legis-
lative powers to private standardisation organisations still exist, at least in Ger-
many. But, if these requirements set by Art. 20 para 3 of the Basic Law, in particular
the interpretation of the Federal Constitutional Court, are fulfilled; the meaning of
VSS in the law will increase.
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Chapter 6

VSS Where Formal Regulations Are Missing:
Potential Study on Example

of Nanotechnologies

Joel Goebelbecker and Eike Albrecht

6.1 Introduction

This chapter aims to discuss the potential of VSS where formal regulations are
missing, in this case on the example of nanotechnologies. According to the US
National Nanotechnology Initiative, nanotechnologies are “... science, engineer-
ing, and technology conducted at the nanoscale, which is about 1 to 100 nanometres.
Nanoscience and nanotechnology are the study and application of extremely small
things and can be used across all the other science fields, such as chemistry,
biology, physics, materials science, and engineering”. Nanotechnology is not just
a new field of science and engineering, but a new way of looking at and studying
(National Nanotechnology Initiative 2012). At nanoscale, the physical, chemical
and biological properties of materials may differ in essential ways from the
presently known properties of the same substance(s) of macroscopic size; mostly
these changes are due to the increased relative surface area or quantum effects.
Besides the remarkable and promising opportunities of nanotechnologies
(e.g. potential to solve global and future key issues, such as coverage of energy
supplies, conservation of natural resources and comprehensive preventive and
curative medical care) they have also substantial uncertainties regarding their
possible risks; nanoparticles may pose a threat due to their currently unknown
properties. Hence, it seems important to standardise their effects so as to legalise
them more strictly in the future. At the moment, very few rules exist for the
regulation of nanotechnologies directly. For example, the provisions on fine dust
or haze in European law and their transposition into the national legal systems, such
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as the “Ordinance on Ambient Air Quality and Cleaner Air for Europe”' — 35th
BImSchV (F einstaubv.tzrordmmg).2

In the EU regulation on chemicals REACH (Registration, Evaluation, Authori-
sation and Restriction of Chemicals),” carbon and graphite were excluded from
Annex IV (substances that are considered to cause minimum risk) because of their
nanoform usage possibilities. However, besides these rare examples, no direct
regulation mechanisms are observed [at least at EU level (Lohse 2011, p. 44)].
Thus, the general provisions are applicable and specific risks may be answered via
voluntary regulations for now, created by the actors in the field of nanotechnologies
themselves. Beyond that, international standardisation committees such as the
International Organization for Standardization (ISO) and the International
Electronical Commission (IEC) at present develop the basis for a standardised
nomenclature and standardisation of nanoscaled objects and procedures to work
towards internationally coordinated efforts and definitions in the field of nanotech-
nologies (CIEL 2009).

The main focus of this chapter is to reflect on the main reasons for, and benefits
from, implementation of VSS as an instrument aiding sustainable development of
nanotechnologies which is highly linked with the question of precautionary assess-
ment of risks to human health and the environment. In this context, this chapter
supplements and continues the previous chapter (Chap. 5), giving a practical
example on the connection points between law and standardisation, showing the
possibilities of complementing one another in practise. The chapter starts following
this introduction by exploring the technical potential of nanotechnologies them-
selves and discussing their need for standardisation (Sect. 6.2). The following
Sect. 6.3 describes what voluntary standards might do better than compulsory
regulation and Sect. 6.4 highlights the potentials of standardising nanomaterials
in three different ways: First the social benefits will be discussed, secondly an
economic outlook will be developed and thirdly it will be shown which potential
for the environment can be expected in the sector of standards of nanotechnologies.

! Directive 2008/50/EC of the European Parliament and of the Council of 21 May 2008 on
Ambient Air Quality and Cleaner Air for Europe (OJ L 152, p. 1).

2Ordinance on marking vehicles with low share of the pollutant load (Verordnung zur
Kennzeichnung der Kraftfahrzeuge mit geringem Beitrag zur Schadstoffbelastung) of 10 October
2006 (Fed. Law Gazette I p. 2218), last amended 05.12.2007 (Fed. Law Gazette I p. 2793).

3 Regulation (EC) No. 1907/2006 of the European Parliament and of the Council of 18 December
2006 concerning the Registration, Evaluation, Authorisation and Restriction of Chemicals
(REACH), establishing a European Chemicals Agency amending Directive 1999/45/EC and
repealing Council Regulation (EEC) No. 793/93 and Commission Regulation (EC) No. 1488/94
as well as Council Directive 76/769/EEC and Commission Directives 91/155/EEC, 93/67/EEC,
93/105/EC and 2000/21/EC (OJ L 396, p. 1) last amended by Regulation (EC) No. 1272/2008 of
the European Parliament and of the Council of 16 December 2008 on classification, labelling and
packaging of substances and mixtures, amending and repealing Directives 67/548/EEC and 1999/
45/EC, and amending Regulation (EC) No. 1907/2006 (OJ L 353, p. 1).
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In addition, based on an example of the ISO 31000:2009,4 a risk management
system able to handle nanotechnologies will be addressed in Sect. 6.5. Section 6.6
gives some recommendations on the standardisation process of nanotechnologies
highlighting similarly which objectives standardisation cannot deliver. In this
context, an answer to the question of the need for nano-specific laws will be
approached. The chapter ends with conclusions in Sect. 6.7.

6.2 Current Trends

The experience with previous emerging technologies has prompted a growing
demand for an approach to governance where the technological innovation has to
be part of a unique process aiming to benefit society. Hence, sustainable growth has
become a vital objective for many governments globally. However, the ethical,
legal and societal aspects (ELSA) potentially connected to nanotechnologies are
becoming ever more relevant and will progressively affect their governance
approach (Mantovani et al. 2011).

At the same time, the technological development in the case of nanotechnologies
is evolving rapidly in various directions. The following two sections consider the
importance of nanotechnologies and their need for standardisation.

6.2.1 Why Is Nano Important?

Nanotechnologies as ‘enabling technology’ apply early on in the value chain, being
used to design smaller, lighter, more durable and smarter materials resulting in
products with significantly improved and in some cases entirely new functionalities.
Yet, products and materials based on nanotechnologies are available to consumers
in some countries already, and many more additional products and applications are
currently in the research and development stage.

The ‘new’ properties of current and future applications of nanotechnologies are
seen to have the potential to improve greatly the quality of life in nearly every
sector and it is reasonable to predict that nanotechnologies will be the next
disruptive technology because of the projected ability to impact and change so
many areas of materials, applications and sciences. The innovation potential of
nanotechnologies is still reaching much further ahead: Thus important contribu-
tions to solve global and future key issues (Federal Ministry of Education and
Research 2009) such as medical care, coverage of energy supplies, and the

41SO 31000:2009, Risk management—Principles and guidelines, ed. 1, published 15.11.2009,
ISO copyright office, Geneva, Switzerland.
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conservation of natural resources (resource savings) through the application of
nanotechnological discoveries are expected (Tucker 2009).

In the field of nanotechnologies, both large corporations and small businesses are
(and will be) involved (Federal Ministry of Education and Research 2010). Beyond
that, many applications affect not only the industrial use, but especially contribute
to the everyday life of consumers. In view of such progress, it is predictable that
products derived out of nanotechnologies will be increasingly available to con-
sumers worldwide in the coming years (Luther and Malanowski 2004). However,
already today, products that can be realised only with the help of nanotechnologies
have made significant sales. The global market for nanotechnologies (e.g. used in
sun cream, colouring, even in food, as antibacterial coverage or medicine) was
valued at nearly $20.1 billion in 2011 and should reach $20.7 billion in 2012 (BCC
Research 2012). These numbers will after the increasing economic breakthrough
even rise strongly. Total sales are expected to reach $48.9 billion in 2017 after
increasing at a 5-year compound annual growth rate (CAGR) of 18.7 % (BCC
Research 2012).

6.2.2 Why Standardisation of Nanotechnologies?

Although, nanoparticles have been present for a long time naturally in the environ-
ment (e.g. volcanic eruptions, fires, and sea salt aerosols) or produced anthropo-
genically (e.g. burning wood or petrol, welding), it probably becomes generally
problematic that the environment and those inhabiting it are faced with an unprec-
edented and ever-growing volume and diversity of nanoparticles (Mae-Wan 2010;
Mantovani et al. 2010). So far, little is known about the exposure of nanoparticles
with respect to human health and environment and their potential impact on them.
However, concrete evidence is available, that there are interactions of nanoparticles
with biological systems (Monica et al. 2006). In a recent study, researchers exam-
ined whether gold nanorods could readily pass from water to the marine food web.
Their findings suggest that nanoparticles move easily into the marine food cycle and
are absorbed in marsh grasses, trapped in biofilms and consumed by filter feeders,
such as clams (Ferry et al. 2009). Moreover, a number of publications show that
nanoparticles may pose special risks because of their unique properties. In terms of
small size, it is important to note that the tiny nanoparticles are able to overcome
especially those (biological and physical) barriers that usually remain unconquer-
able for larger particles (Fiihr et al. 2006).

Due to this exceptional nature of nanomaterials, the current methodologies
employed to conduct risk assessments, toxicological assessments and life cycle
analysis of products containing or consist of nanotechnologies may be ineffective
or may not currently exist. There are presently almost no standard test methods for
measurement of human or environmental exposure to nanoparticles (Hatto 2007).
In further consequence, the effects of many nanomaterials are not yet sufficiently
evaluated. Initial investigations show that the environmental risks should receive
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special attention; the studies have speculated that an increased hazard can at least
not be excluded (NanoKommission der deutschen Bundesregierung 2008).

To solve these problems, the use of specific hard regulation is advocated by
some parties, but so far, the strategies from authorities worldwide have been
essentially on probing the extendibility of existing regulatory schemes for nano-
technologies. In the last few years, voluntary measures have been endorsed by
public bodies and industry to build confidence and trust, promote safety or gather
data. To support the regulatory efforts, an intense activity to increase the knowledge
base and to develop standards, methods and protocols is also going on (formally
since 2005) involving acknowledged bodies, such as International Organization for
Standardization (ISO), European Committee for Standardization (CEN), Organiza-
tion for Economic Co-operation and Development (OECD) and, recently, World
Health Organization (WHO) (Mantovani et al. 2011).

As progress accelerates in the manufacture and characterisation of nanoscale
materials and nano-enabled products, it will become increasingly important to
researchers, manufacturers, regulators, and other stakeholders to have agreed
upon nano standards. Such standards will include definitions with which to com-
municate; testing and characterisation methods to compare results; and materials
properties to facilitate commercialisation of the many and varied applications and
uses of nanomaterials (Secretariat of CEN/TC 352 2007).

6.3 Voluntary Nano Standards

The OECD and the ISO have set up special committee groups on nanotechnologies
to monitor and address their challenges (IRGC 2009). These organisations are
currently working on the standardisation of methods to identify and measure
potential risks derived from nanomaterials and their applications and have already
published guidelines on health and safety practices for nanomaterials in the
workplace, and terminology used for nanotechnologies and nanosciences. They
are currently developing standards on a range of other nano-related topics, such
as nanoparticle measurement methods, and the safe handling and disposal of
nanomaterials. In addition, several nano-specific risk strategies have also been
designed to help companies assess, monitor and manage the possible impacts of
nano-based products and processes (CENELEC 2012). What these (and other)
voluntary standards can deliver is outlined in the following sections.

6.3.1 Stricter than Law?

Private standards have a much larger role in human society than just agreed
measures. Put simply, a standard is an agreed, repeatable way of doing something
(BSI 2012). However, in the standard-developing process, many stakeholders have
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to be heard and included, which might lead to the consequence that a ‘middle way’
will be developed, ‘more-or-less’ satisfying all attendees; by comparison a legisla-
tor would not have these problems. Alternatively, legal standards are created
usually in a formalised procedure which is time consuming and in particular in
such fields where the innovation speed is high, not fast enough to keep up pace with
the scientific progress. However, standard initiatives usually aim to complement
existing regulation (or prepare the ground for new ones), in this case, helping to
gather detailed information on the introduction and use of nanomaterials and nano-
related products to the market. However, their voluntary nature has some draw-
backs, when endorsed by public/government bodies they received a moderate
response, so that it was suggested, for example in the case of reporting schemes,
to make them mandatory. On the other hand, when promoted by private companies,
these measures are treated by some stakeholders with suspicion and of little value in
their opinion (Mantovani et al. 2011). Nevertheless, even with their relative lack of
force when compared to legal standards, voluntary standards can play an important,
constructive role in the present state of nano-specific regulation, to build a knowl-
edge base to support policy and regulatory decisions (Mantovani et al. 2011). They
might also be used by companies as a strategic tool to reduce their regulatory
burden, when handling nanomaterials.

To summarise, a private standard usually should (at minimum) respect the law,
and even be tighter (e.g. more specific) but there may be cases, in which there are
sometimes stricter laws than what is agreed internationally as a standard. Indeed,
private standards are usually voluntary; however, they can become obligatory if
they progress to becoming legally-binding (e.g. by contract) or their thresholds are
used as guidance values, e.g. for undefined legal terms (Albrecht 2008).

6.3.2 Faster than Law?

In the case of nanotechnologies the above question can clearly be answered with a
‘yes’, as till now only very few laws try to address nanotechnologies. For example,
in the EU there will be, among others, labelling requirements for cosmetics’
(perhaps soon: novel foods®) and the obligation to carry out studies’ for food

3 Regulation 1223/09/EC of the European Parliament and of the Council of 30 November 2009 on
cosmetic products (OJ L 342, p. 59).

%See Regulation 258/97/EC of the European Parliament and of the Council of 27 January 1997
concerning novel foods and novel food ingredients (OJ L 043, p. 1) last amendment Regulation
596/2009 of 18 June 2007 (OJ L 188, p. 14) and the Commission staff working document—
Accompanying document to the Regulation of the European Parliament and of the Council on
novel foods and amending Regulation (EC) No. xxx/xxxx [common procedure]—Summary of the
impact assessment [COM(2007) 872 final] [SEC(2008) 12] (SEC/2008/0013 final, 14.1.2008).

7 Art. 4 and Art. 6 of Regulation 258/97/EC of the European Parliament and of the Council of
27 January 1997 concerning novel foods and novel food ingredients (OJ L 043, p. 1) last
amendment Regulation 596/2009 of 18 June 2007 (OJ L 188, p. 14).
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additives.® In contrast, the process to standardise these technologies seems to be
proliferating and indeed availability of appropriate standards seems to be pivotal to
implementing an appropriate regulation for nano-related products (Mantovani
et al. 2010). The law in this case (maybe true for every innovative technology)
has a problem with ‘knowing’ and ‘defining’” new technologies and procedures. So
it might be right to say, that the standardisation-committees have and had the
advantage of (broader) knowledge regarding nanotechnologies.

Added to this, most of the international standard organisations indeed have
become very efficient in coordinating the associated consensus processes in such
matters. Thus, they gather information relatively quickly and are able to come to an
inclusive agreement within a short timeframe.

However, the speed of the process of standardisation cannot move quicker than
the information that can be generated out of the research and development and
in many cases to come to consensus, cultural changes often are needed in some
sectors. The pace of standardisation will always be dependent on the acceptance
and pace of implementation of the policies which the standards support. However,
there may be some different redundant standards with the same regulative topic.
Hence, there might be a time following the publication of (a) standard(s), in which a
leading standard (adopted by the majority of involved stakeholders) will have to
win through, and such a process could take a long time. The lawmaker again does
not have such ‘problems’. Hence, at least in theory, the law could be faster than the
standard-maker(s), because here only one party within a formalised procedure can
decide which way to go. Indeed, in this case, the process of standardisation is
clearly leading the legislative one.

6.3.3 Laws Following Standardisation?

As addressed in the previous sections, there are efforts underway to elaborate a
regulatory framework to address many of the aspects related to the use of nano-
technologies, but it is largely acknowledged that there is the need to improve
technical guidance documents used for the application and implementation of
existing regulatory frameworks, as well as to develop new ones. The availability
of appropriate standards is pivotal to implementing an applicable regulation for
nano-related products (Mantovani et al. 2011).

Until now, the standardisation-initiative’s aim has been to complement existing
regulation, helping to gather detailed information on the introduction and use of
nanomaterials and nano-related products on the market (e.g. type, use, quantity, and
safety aspects of the material or related product). Thus, voluntary measures can
play an important, constructive role in the present state of regulation: For

8 Regulation 1333/08/EC of 16 December 2008 of the European Parliament and of the Council on
food additives (OJ L 354, p. 16).
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nanotechnologies it seems special, that for the more risk attached to the issue, the
more government involvement is likely (Lohse 2011, pp. 58f.). Currently, it seems
that most governments have a preference for the possibility of self-regulation of the
industry. However, with the further development of nanotechnologies, it is likely
that with its expanding technical possibilities, the risks of the applications will rise,
and would make a governmental legal approach more likely; which then will
possibly follow, or at least take into account some approaches of standards.

The legislature is able to take over private standards, indeed: Like in almost all
fields of the German environmental law the use of standards and thresholds is
commonly practiced and is necessary for its systematic and reasonable execution, to
make it applicable and functional by defining legal terms or giving thresholds to
users. However, the German Federal Constitutional Court has set some require-
ments to allow the takeover of private standards (BVerfGE 49, 89—Kalkar I).9

6.4 Potentials on Standardising Nanomaterials

Nanotechnologies encompass different research fields and find their way into a
large variety of sectors and markets. However, that makes a standard based and
uniform definition complex and difficult. Nevertheless, standardisation-processes
play an important role in the short and medium term in dealing especially with the
current uncertainties about the regulatory situation of nanotechnologies. Standards
can support disclosure and sharing of information, definition and dissemination of
guidelines and best practices, provide common principles and values and facilitate
trust between different current and potential stakeholders. Thus, they do not
primarily intend to replace regulation or any other legislative requirement but
instead aim to help complement those (e.g. definitions or thresholds) or help during
the redefinition of existing hard regulation (Mantovani et al. 2010).

Current focus (Secretariat of CEN/TC 352 2007) of standardisation efforts of
nanotechnologies is centred in the four broad areas of:

¢ Terminology and nomenclature (providing a common framework for communi-
cations about nanotechnologies for commercial, scientific, and legal purposes);

¢ Nanomaterials (characterising physical and chemical properties of
nanomaterials for various applications);

« Safety and risk assessment (developing evaluation methods to prove suitability,
toxicity, health and potential environment effects on human body);

* Nanometrology (developing methods, equipment and systems to measure basic
characteristics of nanoproducts).

° Federal Constitutional Court’s Decisions (BVerfGE) Vol. 49, p. 89—Kalkar I, decision 2 BvL
no. 8/77 from 08.08.1978.
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6.4.1 Social Potential

Standards and compliance are the keys ensuring the quality and consistency of
physical, chemical and biological measurements throughout society (BSI 2012).
Standards exist at different levels and with different scopes: National standards
such as ANSI (American National Standards Institute) in the United States or DIN
(German Institute for Standardization) in Germany, regional standards such as the
standards set by the Pan American Standards Commission or the EN standards in
the European Union, and international standards such as the IEC or ISO that are
recognised in most of the states worldwide.

Standards generally create above all comparability. For nanotechnologies this is
applicable, however, very detailed chemical, physical, pharmaceutical, technical or
biological information may not be understandable in detail, at least by the (private)
end users and therefore might be more beneficial for the business to business (B2B)
communication (e.g. producer to processor). Here, standards for nanotechnologies
can provide the essential framework for industries and governments to maintain
domestic and foreign confidence in goods and services and are also the key to
enhancing global competitiveness, attracting investment and encouraging and
supporting innovation, benefiting from committees of manufacturers, users,
research organisations, government departments and consumers working together
to meet the demands of society and technology (Standards Australia 2012).

On 08.04.2006, an article published by the Washington Post entitled “Nanotech
Raises Worker Safety Questions”, lamented that no state or federal occupational
safety regulations relate to the specific risks of nanomaterials, even though many
laboratory and animal studies have shown that nanoparticles are or at least some
could be problematic for health (of workers) and environment (Weiss 2006).
Additionally, downstream users in the supply chain need security and so, in the
matter of social recognition, one facet of standardisation might become vital: The
labelling of nanoproducts to protect consumer health and ensuring fair practices.
Consequently, future standards or labels should give end users confidence that
products are safe and reliable, and that they will perform as they are intended.
Here, standards could establish consistent expectations and help generally ensure
those expected properties or features are met by the products.

For end-users, a label refers to mainly product features and also serves declara-
tion and security purposes, in justified cases it also includes information on safe
handling and disposal of products, and hence, a nano label seems appropriate when
the consumer should be informed in regard to a product on the inherent quality or
environmental, health and safety properties. Thus, labelling is a key management
tool in risk regulation, meeting generally different objectives: On the one hand it
marks and enables the mature consumers purchasing decisions and protects them
from misleading information, on the other hand it should enable and promote
innovative product development. Consumers are thus included in the risk manage-
ment of various product groups. Nano-specific labelling requirements are for
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example increasingly used in EU law, initially in the areas of cosmetics, foods and
biocidal'® products.

As opposed to this, voluntary labelling could not yet penetrate the market
significantly (Mantovani et al. 2012). Moreover, it would be most beneficial, that
information about the nature of the processing and use of nanomaterials would also
get back to their manufacturers and suppliers, as a bi-directional transfer of infor-
mation allows on each stage of the supply chain the optimal estimation of potential
risks, thus helping to use the whole potential of nanotechnologies and cutting their
risks to the lowest possible level. Art. 34/38 of the European REACH Regulation
already demands such a procedure, which establishes the flow of information
between manufacturers and users; but this is up to now mainly linked to chemical,
not nanotechnological (e.g. quantum physical) effects.

6.4.2 Economic Potential

The economic potential of standardisation of nanotechnologies is enormous. Not
only can trade barriers be reduced; standards as mentioned also create a common
language that manufacturers and end users can utilise to communicate on issues like
quality and safety. Thus, standards help in promoting product compatibility and
interoperability, overcoming trade barriers for global markets and fostering the
diffusion and adoption of new technologies in general. In addition, they give
participants of the development process (e.g. scientist, producers, traders, author-
ities or consumer protectors) early access to technological knowhow. Moreover, the
participants may be able to influence how certain test or measurement guidelines
are documented, thereby affecting the content of the standard, in the case of a
pending or an already developed standard.

International standardisation is a way to overcome technical barriers of
inter-local or inter-regional commerce caused by differences among technical
regulations and standards developed independently. These technical barriers mostly
arise when different groups come together, each with a large user base, doing some
well-established practice that between them is mutually incompatible. Establishing
standards, preferably at the earliest opportunity, is one way of preventing or
overcoming this problem. However, typically for any new dynamic area at the
beginning is that there is a mixture of vocabulary and terminology causing confu-
sion and retarding the adoption of new developments. The early publication of
standards provides a relatively consistent set of terms that will address these issues.

Furthermore, standards, particularly open standards, contribute to the
standardisation of interfaces and products, leading to larger markets due to lower
market segmentation. Larger markets induce more competition between suppliers.

10Regulation 528/12/EC of the European Parliament and of the Council of 22 May 2012
concerning the making available on the market and use of biocidal products (OJ L 167, p. 1).
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This in turn causes falling prices, higher unit sales of products, more research and
development and more technical progress for a better balance of supply and demand
(e.g. weaker fluctuations in the price fluctuations of supply or demand), and lower
transaction costs by simplified contract negotiations and contracts (Smith 1776;
Buxmann and Konig 1998; Morasch 2006). But moreover, the cost of
standardisation will enter into decisions about when, where, and if product or
process standards are used (David and Thompson 2008). Here, the standpoints
could be one of both; that process standards are harder to monitor and would
therefore be more costly, especially in a third party auditing situation, or that they
are an investment where at least the economic benefits will outweigh the expenses.

It is likely that standards will vary according to the specific nanotechnology in
question. However, global integration will require cooperation among competing
institutions. But typically, the tension that results from competition limits cooper-
ation on regulation. Additionally, who integrates with whom becomes a point of
contention (IFAS 2007). For some enterprises, the use of standards is a strategic
tool to raise competitiveness; others might see standardisation only as an added cost
of doing business.

In recent years ‘nano’ has often been used as an effective sales slogan, presum-
ably for conventional products that have nothing to do with nanotechnologies
(Eisenberger et al. 2012). This is not only unpleasant for consumers but also for
producers of actual nanoproducts, as they invest considerable research and devel-
opment work in their products. Therefore, there were isolated cases in several
countries of voluntary labelling applied to nanotechnology in the form of a
so-called private label and seal, but which has not yet significantly penetrated the
market. To date, there is no established negative labelling in the form of special
‘nano free’ labels, but in the future enterprises may try occasionally to inform
consumers about products that contain no nanoparticles (Eisenberger et al. 2012).

In 2004, the reinsurer Swiss Re expressed among other concerns that nanotubes
could have similar effects on human health, such as in the case of asbestos, and
therefore recommended insurers to limit the liability for nanotechnologies (Swiss
Re 2004). Likewise, the insurer Allianz sees conceivable risks that could have not
only health related, but also far-reaching economic consequences if not handled
professionally (Allianz SE 2005). Regarding this, for any assurance-seeking com-
pany it should be conclusive to gain an advantage, if it has a standardised risk
management system implemented. Beyond that, a compliance with standards could
be a reason for an insurer to make a contract with an enterprise handling
nanomaterials; at least it is very likely, that a company without standards and risk
management would not find insurance, or get relatively hard contracts in any case.
This might predominantly be true for the matter of environmental harms, especially
harms threatening biodiversity (Knopp 1995).

And one question remains to be explored: How does the risk profile of a
company change, if it works with nanomaterials? Possibly a standardised risk
management system is required which takes into account the specific characteristics
of nanotechnologies. This can ultimately affect the overall assessment of the value
of a company. Here it will be interesting to watch whether future nanotechnologies
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receive good valuations from society, or such as genetic engineering and nuclear
technology have slipped into the negative, which then could be fatal for due
diligence.

6.4.3 Ecological Potential

As already mentioned, the labelling could play an increasing role for the risk-and
technology-regulation where traditional instruments are limited. As a result, the states
and the authorities may observe voluntary labelling by the industry carefully and will
force it into compulsory labelling when the voluntary approach fails. The Royal Society
and The Royal Academy of Engineering (UK) already recommended that given the
emerging evidence of serious toxicity risks, nano-ingredients should be subject to new
safety assessments and face mandatory product labelling (RS and RAE 2004).

Besides, unlabelled and unstandardised nanomaterials might be very risky when
in the processing, use or disposal of any sanitary or environmentally hazardous
substance is handled unknowingly. Hence, by passing information down the value
chain by using standardised labels, sustainability is highly promoted by
standardisation. In the subject of ‘best practices’ and similar matters it helps to
bring all the developers, manufacturers, distributors, users, and firms on the reuse or
disposal side to a table and discuss an integrated view. Standardisation brought to
end-users could also help to strengthen their involvement in sustainable develop-
ment of nanoproducts, by enabling the users to compare the products.

By harmonising standards at a global level, there seems to be the agreement that
the main focus needs to be on public health and environmental impacts (IFAS
2007), and if nano standards evolve from current standards, there will be a combi-
nation of national and international standards. It might be possible to begin by
agreeing on principles for standards rather than on specifics. Indeed, international
standards have more potential to become politicised while national standards can be
developed in a manner that is relevant to local conditions (IFAS 2007). For nano
applications, if there are environmental consequences, they must be related to local
and national situations. However, nanotechnologies exhibit unique features and do
not have national boundaries. Some nanoproducts, if persistent, e.g. some inorganic
or carbon nanoparticles (Reijnders 2012), could have international implications if
they are released into the atmosphere or water cycle. Therefore, the question of the
right of a country to refuse to be in contact with the product needs to be addressed.
There also is the issue of the right of a government to reject exposure of its citizens
to certain materials (IFAS 2007).

One of the other many challenges that must be overcome is how to prioritise
which standards to develop next, based on measurement best practices and charac-
terisation processes. It has to become clear to understand whether the measurement
tools available today are the right tools from an international perspective, taking
into account current technical developments and those of the foreseeable future.
However, standards could provide clear guidance regarding the currently
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questionable disposal of manufactured nanomaterials and could support manufac-
turers and others in making decisions as to the most appropriate way to dispose of
their process waste. As increasing numbers of products incorporating nanomaterials
are made, the need for manufacturers to safely dispose of the process waste also
increases. This will not only be useful to manufacturers, but also to those involved
in waste disposal, research and development on nanomaterials and the regulation or
monitoring of waste and waste disposal.

Deliberately manufactured nanoparticles are important technological materials
with many benefits but also attendant risks and hazards; certain standards should
also help in their assessment and management.

6.5 ISO 31000:2009 — A Brief Introduction

In the capital market, for example, risk management is known as an obligation due
to changes in the German Stock Corporation Act'' since 1998. There is a worldwide
standard on risk management: The international standard ISO 31000:2009.'% In
conjunction with the revised ISO IEC Guide 73:2009'® “Risk management —
Vocabulary” the documents were published in late 2009.

ISO 31000:2009 provides principles and general guidelines on risk management
(risk being defined here as the “effect of uncertainty on objectives”) and is not
specific to any industry or sector. The design and implementation of risk manage-
ment plans and frameworks will need to take into account the varying needs of a
specific organisation, its particular objectives, context, structure, operations, pro-
cesses, functions, projects, products, services, or assets and specific practices
employed (ISO s. a.). The familiar ‘top-down’ approach in the standard offers
generally a basis to deal with emerging risks, such as those associated with
nanotechnologies or related processes and is above that able to take into account
all the different risk conditions in an organisation. However, it will not automati-
cally deliver thresholds or values to deal with nano-related risks. A schematic view
of the standards framework is shown in Fig. 6.1 below.

As depicted, ISO 31000:2009 offers continuous stages: Establishing context is
about setting the parameters or boundaries around the organisations risk appetite
and risk management activities. It requires consideration of the external factors and
the alignment with internal factors such as strategy, resources and capabilities
(AIRMIC et al. 2010). It involves defining the location and extent of the system

"I Art. 91 para 2 Stock Corporation Act (Aktiengesetz) of 06.09.1965, Fed. Law Gazette I, p. 1089,
last amended 20.12.2012, Fed. Law Gazette I, p. 2751.

121SO 31000:2009, Risk management—Principles and guidelines, ed. 1, published 15.11.2009,
ISO copyright office, Geneva, Switzerland.

31SO IEC Guide 73:2009, Risk management— Vocabulary, ed. 1, published 2009, ISO copyright
office, Geneva, Switzerland.
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Fig. 6.1 Risk management process of ISO (adapted from ISO 31000:2009, Clause 5)

and the processes operating in its area that may generate risks. It is important to
decide which subgroups (e.g. site producing nanomaterials) the risk management
plan shall address. The subsequent risk assessment aims to explore (1) the potential
impact (i.e. high level of damage) on (2) a particular value (e.g. environment) from
(3) a hazardous process (e.g. production of nanoparticles). Thus, as part of
establishing the context, the economic, social, political and environmental values
where the plan applies should also be described. In addition, there must be defined
risk criteria for the risk assessment, including the preparation of likelihood and
consequence scales and their combination into a risk matrix, to be able to determine
the level of risk. It is also important to define the level at which a single risk is
considered acceptable, tolerable or intolerable; here, it is wise to modify the
acceptance level for local conditions in consultation with all stakeholders
(e.g. providing relevant data and research findings on nanomaterials). The impor-
tance of the process of establishing context must not be underestimated. Setting the
wrong context is a risk in itself, because all of the steps in the subsequent process of
the standard are dependent upon it (Krause and Borens 2009).

Risk assessment: Comprises the single processes of identifying, analysing and
evaluating risks. Concerning nanotechnologies it is expected that there will be risks
mostly in the product and its processes, but as well as in an uncertain legal
environment or standard which is prone to development and change. Hence, an
operator should utilise a range of risk identification techniques, e.g. set up a process
of how scientific studies on effects of nanomaterials may be followed.

At this point, the ISO/IEC 31010 provides further guidance on how to select and
apply systematic methods for risk assessment. As far as nanotechnologies are
concerned, it must be assumed that there will be scarce available data to estimate
a reliable level of risk. However, the risk analysis considers possible causes,
sources, likelihood and consequences to establish the inherent risk. Existing man-
agement controls should also be identified and effectiveness assessed to determine
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the level of residual risk (AIRMIC et al. 2010). The risk assessment process
inherently requires that uncertainty is transparently described, but also, provides
for a scale of likelihood or consequence to be ascribed to what may possibly occur.
Finally, risk evaluation, as defined in ISO 31000:2009 involves comparing the
results of the risk analysis with risk criteria, to determine whether the level of
risk is acceptable, tolerable or intolerable. Concluding the three steps of risk
assessment in a short overview (Krause 2009):

1. Risk identification, e.g. emission of a substance; short and long term exposure;

2. Risk analysis, e.g. likelihood and the consequence associated with each risk;
finally the overall level of risk (e.g. high, medium, low);

3. Risk evaluation, e.g. the intolerable and tolerable level of risk and residual risk;
execution and effect of controls or mitigating actions.

Next step, risk treatment: The risk owner in general is able to treat risks by
avoiding them completely, modifying their likelihood or influencing the extent of
their consequences. First and foremost the process of developing management
options as part of the risk management plan should aim to reduce, avoid or
eliminate intolerable risks as a first priority. Management options considering
nanotechnologies could be designed to reduce the likelihood of their risks
(e.g. implement work practise guidelines to reduce the probability of an emission
of nanoparticles) or their consequences (e.g. implement an emergency management
plan to reduce the result of possible emission), or both. To decide which of the
management options to choose from, a cost benefit analysis could determine which
of the possible risk treatments will provide the best benefit, relative to cost; however
treating the highest risks first should always take priority (Krause and Borens 2009).

Monitoring and review: This process enables tracking of all risks, to ensure they
remain within an acceptable range. The monitoring and review process is interwoven
throughout the entire risk management procedure proposal of the ISO 31000:2009
and could be particularly beneficial if the changing environment (e.g. social or
political, legal and regulatory climate) of nanotechnologies is taken into consider-
ation. Any modification here should be a trigger for the user of the standard to review
the risks in light of those changes. Alternatively as part of the monitoring and review,
if the risk profile of a certain indefinable or uncertain risk source has, as under some
circumstances single nanotechnologies or materials, not changed, it may be wise to
extend delaying the handling (e.g. of unknown nanomaterials) until such time as
the likelihood and consequences of the distribution risk can be better defined. On the
matter of some nanotechnologies, it seems this could be especially appropriate at the
present stage of development and knowledge level (Krause and Borens 2009).

6.6 The Vin VSS

As shown, standards are powerful instruments to support the development of new
technologies like nanotechnologies and help to make them sustainable in many
ways. However, standards per se are not legally binding, but they can become that
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by laws and regulations of the legislature or by contracts in which compliance is
agreed to be binding. Here standards are often being used to fill undefined legal
terms, for example, the term ‘state-of-the-art’ or ‘best available technology’ used
for instance in the Integrated Pollution Prevention And Control Directive (IPPC),'*
and retrieving legal significance.

However, a few functions may not be deliverable by standards: In this section
the need for laws should become clear. Today, several regulatory agencies world-
wide focus essentially on the following actions (Mantovani et al. 2010):

1. Provide or improve technical guidelines and procedures to support safety assess-
ment for specific types of nanomaterials or nano-related products.

2. Adapt or strengthen pre-market notification procedures to ensure nanomaterials
are reviewed before entering the market, including options for mandatory
reporting schemes.

3. Introduce amendments and changes into existing legislation to ensure inclusion
of nanomaterials and nano-related products (e.g. specific definitions, risk man-
agement procedures, labelling, restrictions, or the exclusion of carbon and
graphite of the Annex IV of the REACH regulation, etc.).

The availability of suitable standards therefore is pivotal to implement an
appropriate regulation for nano-related products (Mantovani et al. 2011). However,
due to the innovative production processes enabled by nanotechnologies and the
peculiar behaviour of the matter at the nanoscale, the system of written and physical
standards established for the macroscopic and microscopic world, cannot easily be
scaled down to the nanoscopic world (Mantovani et al. 2010).

6.6.1 Standards Are Not Laws

Standards in general, especially voluntary ones, all share a weakness—obvious as it
might be: As long as they are not agreed on the basis of private law agreements,
e.g. B2B-contracts, they are voluntary! Hence, whenever it becomes too difficult
for joining enterprises, it might be unsurprising that the participant simply with-
draws from the standard. Indeed, standards are in general lacking the power of force
to sanction violations. However, if a voluntary standard (or a fragment of it)
becomes part of an agreement (e.g. as described above) with sanctions included,
it may lead to a different outcome.

Nevertheless, a future evolution of nanotechnologies regulation(s) could influ-
ence the path of the entire development of nano-related products and processes.
However, even if an enterprise would comply with all standards, especially inter-
national ones, this would still not be a guarantee of legality within single states of its

14 Directive 2008/1/EC of the European Parliament and of the Council of 15 January 2008
concerning integrated pollution prevention and control (OJ L 24, p. 8).
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processes or products. In addition, the existence of a published standard does not
imply that it is always useful or correct. For example, if an item complies with a
certain standard, there is no assurance at all that it is fit for any particular use;
therefore validation of suitability thus becomes necessary.

Certain countries around the world are making it a primary part of their own
research plans to guide or fertilise the process of standardisation to benefit from the
following development of the standardisation. For instance, the Chinese Ministry of
Science and Technology has made the drafting of nanotechnologies research
standards part of its national basic research plan (MOST s. a.).

Other countries (e.g. Canada, Japan, and USA) are striving for leadership
positions within standard organisations (ANSI s. a.), too, so that they can help
shape the standards to which everyone must adhere later on. It so happens that
numerous different standard setting organisations globally are highly active in
defining standards (Tucker 2009). So the main question might be: Which one will
manage to become dominant (e.g. most common)?

6.6.2 Limitations of Standards: Need for Laws?

As shown, standards in general help make life simpler and increase the reliability
and the effectiveness of many goods, services, and processes. They are intended to
be aspirational—a summary of good and best practice rather than general practice.
And standards are designed for voluntary use and do not impose any regulations
(BSI 2012). However, private standards are one tool in the regulatory spectrum of
the legislator to provide a solution to a problem (possible risks of nanotechnol-
ogies). The disadvantage of an industry standard is that the establishment and
development generally is driven by economic interests and hence the published
standards may be controlled, or at least be influenced, by interest groups along this
process (SRU 2011). Here, there is also a high potential for laws and legislation to
handle the risks of nanotechnologies and to assure sustainable development in
every way by selecting the correct standard to be adopted or enforced (SRU 2011).

In terms of nanomaterials, as a special form of substances, their properties and
effects still leave many knowledge gaps in the analysis of the regulatory frame-
work, which makes a continuous precaution-oriented handling of those materials
impossible. These shortcomings are partly due to the peculiarities of nanomaterials
(SRU 2011). Accordingly, the need for nano laws is in demand. Though, the above
mentioned shows that a proper regulation might not be possible without the
utilisation of standardisation: In the first stage, it should be build knowledge
about regulatory procedures and gaps and in parallel develop standards for self-
regulation. Then enforced self-regulation in the medium term should be made
possible followed finally by strict legislation in the long term. Here, there even
might be an independent ‘nano-law’ possible (Mantovani et al. 2010).
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6.7 Conclusions and Recommendations

Self-regulation initiatives, such as standards, play an important role in the short and
medium term to deal with the current uncertainties and ambiguity about the
regulatory situation for nanotechnologies. They can support disclosure and sharing
of information, definition and dissemination of guidelines and best practices,
provide common principles and values and facilitate trust between different current
and potential stakeholders. As clearly stated in the general objectives of most of
these initiatives, their aim is not to replace regulation or any other legislative
requirement but instead to help complement those (Mantovani et al. 2010).

Private standards offer the possibility to regulate necessary issues where the state
is not able to regulate or to execute. For example, Peine (2011) stated on the
example of the Equipment Safety Act'> which serves as transposition of the
European Directive on General Product Safety'® transformed into German law,
that difficulty, complexity, and dynamics (Breuer 1976) of technology makes a
reference to technical regulations necessary and legitimate to gain control over the
complexity of the future. Here, the German Constitution is the framework for
political action which does not omit the technological future (Peine 2011).

Indeed, in the case of nanotechnologies, at least, law and private standardisation
could and should go well together. Both take into account human and cultural
factors, and undeniably, nano risks are eventually managed by people, not pro-
cesses or tools. There will be the need to respect different perceptions, but also
different settings and positions: There might be no ‘one-size-fits-all’ approach; the
law as well as those responsible for crafting standards should respect that.

However, finding the suitable standards or laws, trying to understand them and to
obey them, one could be forgiven for becoming lost; nonetheless there is still one
more item to consider: There might be one thing that strict legislation cannot force
and voluntary standards cannot deliver either. The best way to be truly “sustain-
able” is to form individual opinions, run research independently, collect expertise
and finally be transparent and open: Inform stakeholders and decision makers—
even if the message is not a good one; create a forum for communication, e.g. as it is
regulated in the European REACH-approach. This would potentially be more
appropriate instead of uncritically investing “only” on private standards and laws
and hoping everything will work out well. Similarly the risk management, at least,
must stay dynamic, iterative and responsive to change. Likewise this is true for
respective standards and laws and might especially be true on the matter in question
of nanotechnologies. Nevertheless it is also true for every other possible issue.

"SArt. 1 of the German Equipment Safety Act (Gesetz zur Neuordnung der Sicherheit von
technischen Arbeitsmitteln und Verbraucherprodukten) Fed. Law Gazette I pp. 2 and 219, last
amendment on 07.07.2005, Fed. Law Gazette I p. 1970.

16 Directive 2001/95/EC of the European Parliament and of the Council of 3 December 2001 on
general product safety (OJ L 11, p. 4).
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Hence, it is imperative to get away from mere blind compliance with mandatory
or voluntary rules (passive risk mitigation) and come to a lively integration,
following the depicted change of mindset to active and preventive risk defence.
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Chapter 7

Recognition of Private Sustainability
Certification Systems for Public Regulation
(Co-Regulation): Lessons Learned from
the EU Renewable Energy Directive

Martina Gaebler

7.1 Introduction

In a globally acting economy with a growing demand for sustainable products and

services there is an increasing interest to include sustainability aspects in state
regulation. In doing so, state regulation can make use of private regulatory systems,
or sustainability standards systems. In fact governments increasingly use private
certification systems to implement their political interests. The use of private
regulation systems in public regulation is called ‘co-regulation’. Co-regulation
can have several benefits if implemented in an efficient and effective way. By
using a co-regulation approach at national (or supra-national) level, governments
are able to promote sustainable economic activities in globalised supply chains.
Instead of establishing and maintaining costly control systems at state level,
governments make use of already existing private control mechanisms that regulate
and manage global supply chains. There are some examples how co-regulation can
work in practice. The timber procurement regulations in the Netherlands, the UK
and Germany are prominent examples. However, there is little academic literature
available. Lister (2011, p. 29) analyses co-regulation from a governance perspec-
tive: “the mixing and temporal sequencing of various public, private, and
co-regulatory instruments at the different stages of the policy cycle constitute a
co-regulatory governance system”. In the context of environmental policy
Gunningham and Grabosky (1998, p. 15 in Lister 2011, p. 29) explain that
“recruiting a range of regulatory actors to implement complementary combinations
of policy instruments tailored to specific environmental goals and circumstances,
will produce more effective and efficient policy outcomes”.

One example, where private certification schemes are used on a supra-national
and state level, is the European Union Renewable Energy Directive (EU RED). It
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introduces sustainability requirements for liquid biofuels that are counted towards
the national renewable energy targets and are eligible for financial support (Direc-
tive 2009/28/EC). Companies can prove compliance via private certification
schemes that are recognised by the member states or the European Commission.
Similar forms of co-regulation are also relevant for a number of other sectors, for
example, in forestry (EU Timber Regulation), public procurement policies, and
possible extension of RED to solid and gaseous biomass. The recognition of private
sustainability certification schemes for public regulation involves a number of
actors and tasks. It is a complex process that needs constant revision. It is therefore
time to evaluate the experiences made in the EU RED process in order to identify
lessons learned for future co-regulation processes.

The chapter starts by exploring the concept of co-regulation, where Sect. 7.2 will
give an introduction to the concept of co-regulation, the EU RED and its
co-regulation approach. Section 7.3 presents the results of the analysis of the EU
RED co-regulations process and Sect. 7.4 concludes the chapter by drawing
together the ten main lessons to be learned. The work is mainly based on a study
conducted in 2012 by SQ Consult commissioned by GIZ on behalf of the German
Federal Ministry of Economic Cooperation and Development (BMZ), as well as on
GIZ briefing papers.

7.2 Introduction to the Concept of Co-Regulation
and the Renewable Energy Directive

The term co-regulation is used to explain the combination of private and public
regulation. Governments increasingly make use of private regulatory instruments to
implement policies. We can distinguish three pathways of co-regulation:

1. Governments set binding goals which they enforce by officially recognising
private compliance schemes. Details on implementation and verification of
compliance are left to the discretion of a private scheme (this is the approach
the EU has taken with its regulation for sustainable liquid biofuels).

2. Governments can adopt private regulations into national laws.

3. Governments may support private schemes without legislation or adoption,
e.g. by creating conducive legal and regulatory frameworks (national accredita-
tion), support private party implementation directly (e.g. by providing loans) or
to participate in the development of private schemes.

Co-regulation policy combines the advantages of private and public regulatory
spheres while avoiding the disadvantages. Strengths from governmental regulation
include the democratic legitimacy, applicability to all firms within state jurisdiction
and the enforceability through state supervisory agencies. Weaknesses of govern-
mental regulation include the often slow development, no applicability outside state
jurisdiction and high implementation costs for private sector parties. On the other
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hand, private regulation is often flexible, quick and innovative in nature, while
being international in terms of focus and applicability. Governmental regulatory
strengths can in turn compensate the weaknesses of private regulation schemes such
as their lack of government legitimacy, voluntary nature and limited sanctions.

Especially concerning globalisation and the assurance of sustainability,
co-regulation appears to be highly relevant. With co-regulation, national govern-
ments have developed a new approach to help them step-up regulation efforts and
benefit from globalisation by promoting sustainable economic activity for produc-
tion processes beyond their own judicial boundaries.

Co-regulation also has inherent risks, e.g., different and perhaps contradictory
demands from governments on private systems may increase implementation costs.
Also, governments may view private regulatory initiatives as competitive, and may
act accordingly. Furthermore, when governments do not fully understand the logic
and functioning of the private schemes, co-regulation may not be efficiently
implemented or used at all. Finally, for protectionist purposes, governments may
also misuse sustainability regulations, thereby endangering the neutrality and
credibility of such schemes.

Private regulatory initiatives need to complement government regulation. They
can work by supporting each other, but private schemes cannot substitute for
government regulation. In co-regulation, private initiatives are there to enhance
governmental (sustainability) policy implementation and to create a more efficient
regulatory environment.

7.2.1 Introduction to the EU Renewable Energy Directive
(RED)

Introduced in 2009, the EU RED recognition of sustainability certification schemes
was one of the first examples of co-regulation in the area of sustainability criteria.
Despite all criticism, it was possible within two to 3 years to establish a
co-regulation system that allows bringing certified sustainable biomass onto the
EU market.

In the EU RED, the European Commission has set the ambitious target of
increasing the proportion of renewables in the EU’s energy consumption to 20 %
by 2020, including 10 % in transport (Directive 2009/28/EC). EU RED requires
biofuels and bioliquids' that are brought onto the EU market to meet certain
sustainability criteria. Companies selling biofuels in the EU Member States

! According to EU RED, ‘bioliquids’ means liquid fuel produced from biomass for energy
purposes other than transport, including electricity and heating and cooling, ‘biofuels’ means
liquid or gaseous transport fuel produced from biomass. For the purpose of simplicity we will refer
only to biofuels, which should be taken to include biofuels and bioliquids according to the EU
definition.
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(‘obligated companies’) must prove to the responsible Member State authority that
the biofuel they brought onto the Member State’s market complies with the criteria
mentioned below. In order to do so, the obligated companies must use independent
auditing. If obligated companies cannot prove compliance with the EU RED
criteria, their biofuels cannot be counted towards the national renewable energy
targets and cannot receive financial support (e.g. tax relief). The sustainability
criteria apply both to internal EU production and to imports of biofuels and biomass
from third party countries.
Mandatory sustainability criteria of the EU RED include:

e Greenhouse gas emissions saving of at least 35 % (50 % from 2017 and 60 %
from 2018);

« No feedstocks to be derived from land with high biodiversity value;

» No feedstocks derived from land with high carbon stock;

» Use of a chain-of-custody system (mass balance) to trace sustainable products.

The EU RED also contains reporting requirements on additional issues (e.g. soil,
water and air protection; social sustainability; etc.). Economic operators have to
report their actions relating to these additional issues but do not have to comply with
certain requirements. These reporting requirements have not yet been further
defined by the European Commission.

Each EU Member State must provide a regulatory framework for companies to
report on the RED-compliance of their biofuels. In that framework they must
specify which reporting and certification rules companies must follow. Member
States can do this by establishing their own certification scheme or by recognising
voluntary certification schemes. The EU Commission also recognises certification
schemes. A scheme that is recognised by the EU Commission must automatically
be recognised by all EU Member States.

Thus obligated companies and their corresponding supply chain operators have
two options for demonstrating compliance with sustainability criteria:

a. Using a certification scheme recognised by the EU Commission (EU-wide
recognition). As of August 2013, the EU Commission accepted 14 schemes
and another batch of schemes is in the pipeline?;

2Systems that have been recognised (EC 2013): (1) International Carbon and Sustainability
Certification (ISCC), (2) Roundtable on Sustainable Biofuels (RSB), (3) Roundtable on Responsi-
ble Soy Association (RTRS), (4) Bonsucro/Better Sugarcane Initiative, (5) Greenergy—Brazilian
bioethanol verification programme, (6) Abengoa RED Bioenergy Sustainability Assurance Scheme
(RBSA), (7) Biomass Biofuels voluntary scheme (2BSvs)/France, (8) NTA 8080 certification
scheme, (9) REDcert (German industry scheme), (10) SQC (Scottish Quality Farm Assured
Combinable Crops (SQC) scheme), (11) Red Tractor (Red Tractor Farm Assurance Combinable
Crops & Sugar Beet Scheme), (12) Ensus (voluntary scheme under RED for Ensus bioethanol
production), (13) Roundtable on Sustainable Palm Oil (RSPO), (14) BioGrace (GHG calculation
tool). Schemes awaiting recognition include: CARBIO (Argentinean soy scheme) and Neste Oil
Scheme.
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b. Using a certification scheme recognised by an EU member state (MS-wide
recognition). Currently only Germany and the Netherlands have recognised
voluntary certification schemes for their respective markets.

7.2.2 Introduction to the RED Co-Regulation Approach

The Directorate General for Energy (DG ENER) is in charge of the recognition
procedure at the European Commission. The technical assessment of the voluntary
schemes is outsourced to a contractor. The technical assessment performed by the
contractor is an iterative process in which applicants, i.e. the certification schemes,
are requested to solve the issues found during the evaluation. If the scheme passes
the technical assessment, DG ENER begins an Inter Service consultation with other
Directorate Generals for their co-approval of the assessment. Once the Directorate
Generals have approved the technical assessment, DG ENER starts the
commitology process with the Member States’ Advisory Committee. This Advisory
Committee comprises representatives from Member States. The Advisory Com-
mittee votes its approval, though the result of this voting is not binding for the
EC. DG ENER then makes its recommendation to the EC for the adoption of a
formal decision for the recognition of the voluntary scheme. The EC Decision is
valid for 5 years. Private schemes may present modifications after formal recogni-
tion. In such cases, DG ENER decides whether the initial recognition is affected. If
it is affected, a new assessment would be required though it is not clear at this
moment if and how the full process is applied.

Based on the information collected from 23 key informant interviews and
available legal documents, the EC recognition procedure is analysed in terms of
its efficiency and effectiveness. The following aspects are considered in the
analysis:

» Auvailability and clarity of administrative procedure (e.g. clear responsibilities
and description of each administrative step, public availability of procedures,
timelines for administrative steps, and length of procedure).

¢ Transparency and confidentiality (e.g. management of procedure with transpar-
ency towards the applicant and other market stakeholders, confidentiality of
scheme documents).

e Technical assessment framework (e.g. quality of assessment framework and
involvement of stakeholders/experts in the establishment of the framework).

» Cross acceptance rules (e.g. existence of rules governing the cross acceptance of
certificates by different recognised schemes, existence; and clarity of rules).

» Parallel recognition procedures in Member States (e.g. Member States allowing
the recognition of other private voluntary schemes for their markets, relationship
and similarity to EU recognition rules).
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7.3 Analysis of RED Co-Regulation Approach

7.3.1 Administrative Procedures

Administrative procedures are available for processing applications from first
reception until the final Commission decision. However, they are not pro-actively
communicated and applicants mainly receive information upon direct request.
There are no clear administrative procedures available in case a system undergoes
changes after official recognition and in case the system suffers serious problems or
fraud. This lack of clear communication and lack of clarity regarding administrative
procedures contributed to a strong perception of lacking transparency and unequal
treatment of schemes.

There is no binding timeline for the Commission to accept schemes (German law
grants the responsible authority 6 months). The general length of the recognition
procedures are approximately 12 months. This is due to various consultation
processes at EU and Member State level (see Fig. 7.1), as well as the sheer amount
of schemes that applied for recognition (more than 20). In addition, the lack of
clarity in the assessment framework concerning some essential aspects contributed
to delays in the process. Overall, applicants felt that the process was too lengthy.
Not all schemes were accepted at the same time and so there was a risk that market
distortions occurred due to delayed recognitions.

Another aspect identified in the context of process duration is the personnel
capacity at Commission level. At DG ENER, one officer is responsible for the
entire recognition procedure who runs this process amongst a number of other tasks.
Although the assessment of scheme documentation was outsourced to a contractor,
there is a strong perception amongst stakeholders that the personnel capacities were
not sufficient to effectively deal with the amount of applications in a timely manner.

In some aspects the procedures were adapted over time in order to increase
efficiencies. In-person meetings of Member States were, for example, changed to
written procedures. While this shows flexibility in a learning-by-doing environ-
ment, it also had some (unintended) consequences as the information flow between
Member States was reduced.

7.3.2 Transparency and Confidentiality

Overall, there is a strong perception that the recognition process is in transparent.
This perception seems to result from a lack of pro-active communication from the
recognising authority as well as to the continuous clarification process of the
assessment framework when the recognition process had already started. In addi-
tion, the Commission applied rather strict confidentiality rules concerning the
documentation of schemes that was sent to the stakeholders of the advisory
processes (DGs and Member States) and later published on the Commission
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Fig. 7.1 Overview of the administrative steps in the EU renewable energy co-regulation process
(Source: BMZ 2013)

website. The assessment framework was not publicly available until the first official
recognitions were published on the Commission’s webpages. Schemes were free to
blacken information in their documentation that they considered commercially
sensitive. As some schemes made extensive use of this possibility by blackening
entire documents (e.g. their assurance system), the possibility to carry out effective
advisory services was limited.

Participation of civil society is not officially foreseen in the process but it has
become clear that there is a strong interest from the public to at least be well
informed about sustainability schemes, if not to be involved in the recognition and
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monitoring process within an advisory capacity. NGOs have indeed voiced their
concerns over the recognition of specific schemes which resulted in further delays
of the recognition process. Stakeholders felt that there was not enough transparency
in dealing with civil society concerns. This added to the feeling that schemes
received unequal scrutiny.

7.3.3 Technical Assessment Framework

The technical assessment framework was developed on the basis of the EU Direc-
tive and corresponding Commission Communications. Because this legal basis is
rather broad (e.g. ‘adequate standard of independent auditing’), essential criteria
were not, or not sufficiently, defined. This concerns, for example, the assurance
systems (what is an adequate standard of independent auditing?) and chain-of-
custody requirements as well as the criterion on the protection of highly biodiverse
grasslands. The time-consuming, ongoing clarification process presented a major
challenge for applicants. Consequently, schemes found different solutions
depending on their individual communication with the Commission, which led to
inconsistencies across recognised schemes. Also, it nurtured the perception of a
lack of transparency and unequal treatment of schemes. In some areas the assess-
ment framework was adjusted over time. This created improved clarity for future
applicants but also led to unequal conditions for schemes that applied before and
after the changes were made.

The level of sustainability and assurance requirements is relatively low. This is
particular true for the assurance requirements. Respondent voiced concerns that
many schemes are not fraud resistant enough.

For the assessors, as well as for the applicants, the application and assessment
process was further complicated by a lack of a common format for scheme
documentation. Some schemes submitted several hundred pages of documentation
which made it difficult for assessors to easily find the relevant elements and to cope
with such an excess of information.

7.3.4 Cross-Recognition of Schemes

The RED does not contain any rules on cross acceptance of schemes. There are also
no guidelines from the EC side. However, all stakeholders consider this a relevant
and necessary issue. Schemes cannot automatically accept material certified under
other EC approved schemes, unless such rules are part of their scheme documen-
tation. If a scheme would like to introduce such rules after its official recognition,
the Commission would review the respective clause and decide whether the change
is acceptable.
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While many stakeholders see cross acceptance as a useful instrument to handle
the quantity of schemes on the market, there is also a concern regarding the
potential to ‘greenwash’. This is because recognised schemes differ considerably
in their level of content and assurance requirements. As a result of this, a scheme
with a relatively narrow scope (e.g. covering only mandatory criteria) and a low
assurance level, accepts certificates from schemes that also cover non-mandatory
criteria with stricter assurance systems and vice versa. Companies who do want a
choice of certification schemes in order to show their commitment to sustainability,
are prevented from doing so. Certified material might be passed on in the supply
chain with the claim of the more robust system although it has actually not been
produced under that standard.

A concern related to cross acceptance expressed by many stakeholders is that
there are no overarching control of trade with certified biomass (‘clearinghouse’) at
the EU level. Selling the same amount of ‘certified” biomass into several schemes
and reporting those within Member State reporting is a real danger, no matter if
intentional or in good faith. Cross acceptance, especially without clear rules, raises
the risk level even further.

7.3.5 Parallel Recognition Structures

In addition to the EU Commission’s recognition procedure, EU Member States
have the possibility to approve private certification schemes for their own market.
The United Kingdom, Germany and later the Netherlands have used this option.
The recognition of schemes was useful as an alternative to the creation of national
certification schemes and it also served to bridge the time until the Commission
officially recognised schemes in July 2011. These procedures at member State level
also allow for flexibility for accepting a scheme especially designed for local/
regional characteristics.

However, the assessment frameworks at Member States level and Commission
level were not exactly the same. Therefore, schemes that had already been accepted
at Member State level were asked to change their documentation. This resulted in
two different standards versions under one scheme.

Market actors feel that these double structures are confusing and costly, and, at
least in the case of internationally operating schemes, needless as soon as schemes
are EC recognised. In some context, such measure might however make sense to
create local solutions for local peculiarities.
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7.4 Conclusions: Lessons from Renewable Energy
Directive Co-Regulation

The following lessons are drawn from the analysis of stakeholder interviews and
available documentation. They do not necessarily reflect the opinion of all
interviewees.

7.4.1 Lesson One: Communicate Pro-Actively

The analysis shows that the communication strategy shapes the perception of the
process credibility and also efficiency. While it is important that respective contact
persons at the recognising institution are available for questions from applicants
and other relevant parties (e.g. Member States), pro-active communication on clear
administrative procedures, status of applications and timelines, reasons for delays
etc., towards all parties (and not on an individual basis) adds to transparency and
credibility of the process. This could be done via the agencies websites, newsletters
and/or mailing lists. In particular, efficiency can be increased if solutions to open
issues in the assessment framework are communicated openly and not on an
individual scheme basis. In case of consultation processes with several actors
(e.g. the Member States Advisory Committee), comments and concerns regarding
the technical assessment results should be shared amongst stakeholders in order to
enable cross learning and knowledge exchange, making the process more effective.
Also, to increase efficiency, actors that have an advisory or decision-making role
should be informed in a timely manner about the list of applicants in the pipelines
and the status assessments.

7.4.2 Lesson Two: Have a Clear and Complete Assessment
Framework

The assessment framework needs to be complete, containing clear criteria and
guidance. There are clear benefits in allowing diversity in the schemes,
i.e. allowing for nationally appropriate or crop-specific solutions. However, there
should be a highest common denominator in all schemes, which assures an ade-
quate level of credibility and performance. Stakeholder consultations on recogni-
tion criteria can be a useful tool for including expert and civil society inputs and
reaching broad-based acceptance of the framework.
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7.4.3 Lesson Three: Set Robust Criteria for Verification
Requirements

An important problem related to the effectiveness and reliability of co-regulation
under RED for biofuels sustainability lies in the risk of recognising schemes with a
low level of assurance. The current differences in assurance among recognised
schemes have impacts on the quality of audits, and therefore on the certification
costs. A recognition system should include clear and internationally accepted
criteria for third party verification of sustainable production practices. This includes
the standards such as ISO 17065 or 17021 and the principles of the ISEAL Alliance
Code of Good Practice for Assuring Conformance with Social and Environmental
Standards.

7.4.4 Lesson Four: Have Clear and Transparent
Administrative Procedures

Formal guidelines on administrative steps and accompanying (indicative) timelines
help foster clarity and reliability in the process. This includes timelines not only for
the internal and/or external advisory and consultation processes, but also for the
performance of the entity managing the recognition. Submission of scheme docu-
mentation and the assessment can be facilitated on both sides by setting a common
format for documentation. Also, public consultation periods are a useful instrument
for addressing the concerns of third parties and finding a solution together with the
involved stakeholders within the assessment process. Public consultations can also
be an instrument for monitoring the post-recognition performance of schemes. It is
a way to gather information and process it in order to effectively perform the
necessary oversight. Making the procedure publicly available, along with clear
guidelines and expectations for applicants, responsibilities and contact persons,
helps to create trust and avoid misunderstandings. The procedure should be open to
adaptations, especially in a learning-by-doing environment; however, any changes
should be openly communicated.

7.4.5 Lesson Five: Limit Confidentiality to a Minimum

All documents relevant for the assessment of a scheme should be made available to
assessors and to the public. Their identity should be disclosed. All relevant stake-
holders must be able to make an informed opinion and/or perform their regulatory
duties by reviewing and assessing all relevant application documents. Certification
schemes often follow logics of varying complexity and can only be fully assessed
when all necessary information is made available. The assurance system is the basis



110 M. Gaebler

of a scheme’s credibility and should especially be available. The information
provided to advisory or consultative groups should therefore be adequate and not
limited to elements copied and pasted into the assessment framework. The public
has an interest in transparency whenever taxpayer money is used to support
sustainable production and should therefore be able to examine recognised
schemes. This does not prevent the scheme from protecting documents with
copyrights and does not mean that the scheme has to display its entire business
model.

7.4.6 Lesson Six: Allocate Sufficient Human and Financial
Resources and Capacities

Recognition of private certification schemes involves a number of tasks: the
technical development of the assessment framework, the technical assessment of
the applicants’ documentation, the administrative steps in establishing the pro-
cedures, acceptance and processing of applications, communication with all related
parties, collaboration with second- and/or third-party advisors or decision-making
structures, as well as the establishment and operation of a monitoring system. To
run these processes smoothly and in a timely manner, co-regulators need the
specific technical expertise, personnel capacities and sufficient funds. The case-
specific needs should be carefully analysed and allocated. Expertise on specific
technical issues should be gained through the use of independent experts. Appli-
cants should not underestimate the resources needed for developing a new scheme
or adapting an existing one and the approval process. Especially for schemes that
rely on multiple stakeholders with often limited capacities, such a process can
absorb capacities of several (staff) members and/or additional financial funds may
be needed to contract external support.

7.4.7 Lesson Seven: Establish Clear Rules for Changes
in Schemes and Scheme Failure

Co-regulation does not stop with the official recognition of schemes. The public
authority recognising schemes should retain the capacity to monitor the perfor-
mance of such schemes—otherwise the effectiveness of co-regulation might be
reduced. If states attach financial or other support to proving sustainability (as in the
case of the RED), monitoring systems must also aim to avoid refunding financial
support paid in the case of system failure. A co-regulation system should also
maintain its flexibility to allow schemes to adapt or improve their systems and
should therefore provide a clearly defined mechanism for scheme changes.
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7.4.8 Lesson Eight: Establish a System to Control Volumes
and Reporting of Certified Materials Across Schemes

Produced and traded certified volumes should be controlled across the system
boundaries of one certification scheme. This is important because a given scheme
can only control what happens within its system. At the same time it is interlinked
with other systems because economic operators often use several certification
schemes (hold several certificates) and the systems themselves might accept other
certificates into their supply chains (see Lesson Nine). A control mechanism cutting
across all schemes at EU level (or national level if applicable) can reduce the risk of
(involuntary) double-counting or fraud.

7.4.9 Lesson Nine: Establish Rules for Cross Acceptance
of Schemes

Regulators should establish rules for the cross-acceptance of certificates between
schemes. These rules should consider the criteria covered by schemes as well as
their assurance mechanism, including the chain-of-custody models in particular.
All schemes that are recognised under one co-regulation mechanism should be able
to accept each other’s certificates into the scheme’s own supply chain. This enables
economic operators to purchase and sell materials independently from a specific
scheme while ensuring that the requirements are met. Cross-acceptance of schemes
is however, not trivial. A particular challenge arises when schemes significantly
differ in criteria coverage and assurance systems. Market players might not be able
to differentiate certificates from their preferred schemes any longer and there is a
potential for (involuntary) greenwashing.

7.4.10 Lesson Ten: Avoid Duplication of Efforts at Member
State Level and EU Level

Having double recognition structures allows for the management of different
administrative speeds accounting for specific local/regional characteristics. The
assessment frameworks at national and EU-level should, however, not contradict
each other; this would result in different versions of schemes for one scheme holder.
If a scheme holder applies first at national level and then at EU level (e.g. to take
advantage of different administrative speeds in the implementation of the recogni-
tion system), national recognition should be phased out—regardless of the version
of scheme approved—as soon as the scheme is recognised at EU level.
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Part 111
Voluntary Standard Systems: The
Development Dimension

Having been introduced to the basics and general legal situation surrounding
voluntary standards, Part III is characterised by studies in standard development.
With a definitive European perspective, contributors consider: Germany’s national
position on voluntary standards development; focus on impacts of VSS and the
‘how-and-why’ of their measurement; the synergy between life cycle assessment
tools and voluntary standards in consideration of wood products within the built
environment being regarded as carbon stores; and VSS certification influencing
market strategies in former Soviet states.

The scope for Chap. 8 begins on the German national level in determining the
use of voluntary standards in German development policy. Such policy consider-
ations encompass support for sustainable production and trade conditions, and are
essential in encouraging the implementation and development of legal and volun-
tary standards. We uncover the situating of voluntary standards within the over-
arching aspirations of German development policy, along with recounting previous
development experience within the field of standards. Voluntary standard develop-
ment showcases multi-actor involvement as an advantageous attribute, and as such
their development features in international discussions and forums as we see in this
chapter. From this follows how standards are acknowledged within trade and
investment agreements, at both intra- and international level. With the associated
confusion caused by the proliferation and multiplicity of standards, there is a
description on the database and internet platform tools available in enhancing
transparency and the exchange of information on standards.

A discussion and analysis of the impacts of voluntary sustainability standards is
set out in Chap. 8. The development of standards, in relation to their contributory
factors e.g. multi-stakeholder initiatives, claims and impacts, legitimacy, etc., along
with the motivating reasons for measuring impacts are included. Methodological
approaches applied in helping untangle the problems with impact measurement are
described, combined with the importance for standardised language for comparison
and collaboration. Economic, environmental and social impacts are defined and
elucidated, with comment on how VSS can contribute to sustainable development
closing this chapter.
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Chapter 10 explores the use of standards in respect of wood products for use in
the built environment, and how these are applied in identifying and measuring the
respective environmental impacts and benefits. We are introduced to the discussion
on how sustainably sourced timber products can be viewed as a form of carbon
storage, with case studies of carbon valuation highlighted. The background of ‘Life
Cycle Assessment’ methodologies (LCA) is outlined, along with discussion on
pending European legislation regarding environmental product declarations.
These prepare the reader for the proposed potential relationship between timber
certification and LCA tools to produce environmental data of greater accuracy than
is available currently.

Chapter 11 gives insight into the penetration of voluntary standards into former
Soviet states, and how producers have reacted to the potential competitive edge
offered through environmental standard certification. Whilst developed predomi-
nantly in western nations, VSS is a relatively new concept to former soviet
industries which were familiar only with former ‘command-and-control’ principles
of administration. This chapter presents some of the obstacles and potential market
advantages involved when states experiencing a ‘transition economy’ attempt to
develop and implement market strategies based on voluntary environmental
standards.
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Chapter 8
The Role of Voluntary Standards in German
Development Policy

Evita Schmieg

8.1 Introduction

This chapter will elaborate on the role of voluntary standards in German develop-
ment policy. Today, social and ecological conditions of production are at the heart
of intense discussions on globalisation. Of particular concern are production con-
ditions in developing countries, where lack of capacity to implement international
agreements is often observed. Private ecological and social standards play an
important role in the efforts of private companies to introduce more sustainability
in their supply chains. Since these developments directly affect developing coun-
tries, private standards have increasingly been of concern in German development
policy. In some cases this chapter discusses private voluntary standards together
with legally binding requirements. There are several reasons for this. Firstly, private
standards often rely on binding international conventions—e.g. the International
Labour Organization (ILO) core labour standards are the basis of almost every
private social standard. Additionally, from a government’s point of view, both are
ways to achieve the same objectives and some instruments—like modern trade and
investment agreements—deal with both. Additionally, governments sometimes
even rely on private standards when designing regulatory initiatives. For example,
the Guatemalan government has made Forest Stewardship Council (FSC) certifi-
cation mandatory for forestry firms operating in the ‘Mayan Biosphere Reserve’
(IAWG 2011, p. 24). Therefore, a discussion of the issues surrounding private
standards is often linked to legal instruments.

German development policy (the Federal Ministry for Economic Co-operation
and Development, BMZ) has been involved in voluntary standards since the
mid-1990s. Bilateral development-cooperation in the traditional form of capacity
building, improvement of competitiveness and institution building offers significant
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support to standards. This chapter concentrates on newer forms of development
policy which are more specific in the area of standards. The projects mentioned here
are in no way exhaustive or representative, however, they give an overview on the
policy developments of the previous years. The first typical projects dealing with
standards issues were classical public—private partnerships where the government
worked together with private enterprises on specific projects. Development policy
today works increasingly on systemic issues linked to voluntary standards and in
multi-stakeholder forums.

The chapter starts by situating voluntary standards into the broader picture of the
goals of German development policy. Section 8.3 summarises some of the early
experiences of German development policy in the area of standards. Section 8.4
describes a selection of international dialogue and discussion forums and how
voluntary standards are dealt with at that level. Section 8.5 gives some indications
on the reflection of standards in regional or international trade and investment
agreements. Section 8.6 describes instruments which contribute to more transpar-
ency on the multiplicity of standards and a better exchange of information. Sec-
tion 8.7 describes the entry points for development policy in the internal discussion
in Germany surrounding the link between standards and development issues.
Section 8.8 gives a final remark.

8.2 Objectives of Development Policy and the Role
of the State

Today, the Millennium Development Goals (MDG’s) state the international con-
sensus on the objectives which all countries try to pursue, defining the important
pillars of a development path for developing countries to follow, supported by
donors. The overall objective of the MDG’s is to fight poverty and improve the
living conditions of people in developing countries. The conditions under which
production in developing countries takes place is directly linked to this issue: Are
children exploited or is forced labour involved in the production process? Are
workers free to form associations to co-operate in following their interests? Are
workers free from discrimination? All these questions refer to the core labour
standards (or: Fundamental Principles and Rights at Work) as defined within the
International Labour Organization (ILO). The link between these issues and the
living conditions of people in developing countries is obvious. The link is just as
obvious for environmental standards: Are preventive measures observed when
pesticides are used for flower production? Is drinking water affected by residual
water? The ecologic and social conditions, under which people work, are central for
their living conditions and well-being. Since the late 1980s there have been
international discussions on the role of environmental and social issues in global-
isation and what a human face of globalisation means. Non-governmental organi-
sations played a crucial role in underlining the importance of the issue and in
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enhancing consumer interest in sustainable goods. Companies have become
increasingly aware of the importance of sustainability issues not only for ethical
but also for economic reasons. All this contributed to the evolvement of a variety of
standard systems, labels and company initiatives for increased sustainability.

These developments have been reflected in a range of international discussions:
In 1998 the decision on the core labour standards has been taken within the ILO. At
the same time the European Union proposed to negotiate social standards in the
upcoming World Trade Negotiations—but this effort failed, mainly due to the
strong opposition from developing countries who feared that these new concerns
raised by industrialised countries would be no more than hidden protectionism.
However, the issue gained ground in other forums: The United Nations Global
Compact was created in 1999, the OECD decided on its Guidelines for Multina-
tional Enterprises in 2000 (revision 2011), in Heiligendamm in 2007 the G8
decided that they would include social standards in Free Trade Agreements and
in 2011, the UN decided on the Guiding Principles for Business and Human Rights
2011 ... to name just some of the major developments.

All these developments are milestones of international discussions, but they only
partially constitute binding international law. The ILO core labour standards,
comprising eight individual conventions which are internationally recognised
human rights, have been ratified by 135 member states of the ILO. However,
even with regard to those, we observe great weaknesses concerning their imple-
mentation in a range of developing countries. To give just one example, the ILO
estimates “that some 215 million children across the world are still trapped in child
labour” (ILO 2012).

Against this background, voluntary standards since the 1990s have shown to be a
very practical instrument to improve ecologic and social conditions on the ground.
In the beginning, they evolved on a completely private basis. One could argue that
the involvement of the state (via development co-operation or otherwise) is unnec-
essary. But in reality it is not as simple as that, there are good reasons for
development policy to get involved and quite often the involvement of the state is
even a necessary precondition for projects and programmes to take place. There are
various starting points for development co-operation in the area of private voluntary
standards:

¢ The interest on a policy level might go beyond the interest of standard systems or
private enterprises. This is most obvious if one looks at the results of projects and
programmes on meso and macro levels, i.e. institution building and raising
awareness in the government of partner countries. Sustainable change is some-
times only possible if governmental institutions in partner countries are involved
in projects. Development co-operation can thus play a facilitating and
convening role.

e Often, the introduction of standards is only possible on the basis of certain
preconditions—e.g. with regard to the health situation or the educational back-
ground of workers—which go beyond the reach or possibilities of individual
firms. The co-operation of the public and the private sector can thus bring about
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results each partner alone could not reach. Other stakeholders like trade unions,
non-governmental organisations and researchers, also play an important role in
that context by bringing in their own views and experiences. It has therefore
been shown that multi-stakeholder initiatives are particularly successful in
introducing and implementing standards.

¢ Development co-operation has not only long standing experience in working
with different target groups in developing countries but also different method-
ologies in doing so. Cooperation with producers in developing countries, train-
ing tools and experience with the target group of poor people overall is the
traditional comparative advantage of development cooperation, which govern-
ments are able to bring into the common approaches with private companies.

*  When co-operating on standards issues, development policy can support broader
target groups and can bring about transparency, knowledge transfer and dissem-
ination of results to an extent that an individual company would not be interested
in. Development policy can thus contribute to spreading positive external effects
of knowledge.

* One of the major entry points for development co-operation is to support small
scale producers to cope with the demands of standards systems and the multi-
plicity of standards.

Development co-operation ministries and agencies thus became natural partners
to standards organisations as well as private enterprises in their efforts to introduce
and implement private voluntary standards.

8.3 Some Experiences of German Development Policy
in the Area of Standards

Development co-operation has supported voluntary standards in a range of ways
during the last 15 years. It began mainly with public private partnership projects
(PPPs), which were followed by multi-stakeholder initiatives aimed at supporting
the elaboration or improvement of specific standards. In some cases, these initia-
tives started comprehensive processes which then became independent from public
support through development co-operation and still contribute to the implementa-
tion of sustainability standards.

The Common Code for the Coffee Community (4C) provides a good example for
this type of development. In 2003, the German Coffee Association (DKV), German
development co-operation (BMZ and its implementing agency Gesellschaft fiir
technische Zusammenarbeit, (GTZ), today Gesellschaft fiir internationale
Zusammenarbeit, (GIZ), trade unions and nongovernmental actors agreed to estab-
lish a code of conduct for sustainable coffee production via a multi-stakeholder
process. Soon after, about 80 % of exporting raw coffee producers of the world and
about 70 % of producers of the finished product (among them Nestlé, Kraft Foods,
Sara Lee, Tchibo and the Brazilian Association of roasters) were represented in the
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project. The Swiss development co-operation joined as an additional donor. The
objective of the initiative has been to improve the living conditions of coffee
producers, improve product quality and safeguard the environment by developing
a basic sustainability concept with a code of conduct for the sustainable production,
post-harvest processing and trading of green coffee. The project turned out to be
very attractive for its members and on December 1, 2006, the 4C Association was
officially founded, an independent association representing producers, trade and
industry and civil society. As of July 2013, 4C counts 280 members from all over
the world, uniting “all relevant coffee stakeholders in working towards the
improvement of the economic, social and environmental conditions of coffee
production and processing to build a thriving, suitable sector for generations to
come” (4C Association 2013).

Another successful example is the cooperation between BMZ/GIZ and the
Foreign Trade  Association of German Retail Trade (AVE—
Auflenhandelsvereinigung des deutschen Einzelhandels). The AVE developed its
social standard in 2002, which was then implemented on a pilot basis in 11 countries
with the support of the BMZ. The projects combined an approach of audits with
implementation plans and were complemented by multi-stakeholder round tables
within the 11 countries, where the topic of social standards was discussed within the
different country contexts. On the basis of the AVE the Business Social Compliance
Initiative was founded in 2003. These two projects—4C and AVE—are very
positive examples which show that cooperation between government and private
initiatives can bring about long lasting and positive structural effects well beyond
the scope of individual private projects.

A more recent project is COMPACI (Competitive African Cotton Initiative), a
follow-up to CmiA (Cotton made in Africa), a co-operation of BMZ, DEG, the Bill
and Melinda Gates Foundation and the Aid by Trade Foundation as the private
partner, which aims to improve the living conditions of small cotton farmers and
their families. About 300,000 farmers in Africa have been trained on good agricul-
tural practices and implementation of sustainability standards. Overall, it was
possible for farmers to increase their income by 60 % in the first phase between
2009 and 2012. These are remarkable results. The Aid by Trade Foundation had
been founded in 2005 by Michael Otto, owner of the Otto Group. Otto made the
clear decision not to rely on existing sustainability standards but rather to develop
his own system—Cotton made in Africa. Tchibo and others joined in that approach,
which also bears the challenge of establishing a new system in the market. Although
progress has been made, the amounts of cotton that can now be produced under the
CmiA system still exceed demand. It is thus a promising development that a
benchmarking of CmiA (which is mainly known in the European market) with
the Better Cotton Initiative (better known in the US market) has been carried out.
This could provide the basis for better marketing possibilities for the participating
farmers.

The experiences with multi-stakeholder dialogues over the years allowed some
lessons to be drawn, which are presented below in Sects. 8.3.1-8.3.4.
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8.3.1 Issues of Stakeholder Co-operation

Most standards initiatives are based on an alliance of partners who often sustained
long-standing conflicts with each other in the past and their relationship was at best
one of mutual mistrust. This is a difficult basis for discussions within a common
initiative and can make it difficult to achieve common outcomes. There are some
basic conditions which have to be met to ensure that this is possible:

» The stakeholders all need to be clear about their individual interests in the
common approach. Usually there are different reasons behind the individual
stakeholder’s interests in participating in a common approach. But it is necessary
that the interest is there to follow a joint approach, i.e. the stakeholders have to
be aware that they can achieve their individual objectives only through interac-
tion as a group.

¢ A neutral facilitator can then play the role of initiating discussions and
organising the technical support to get the process going. This is where devel-
opment co-operation can use its convening power to bring stakeholders together
which had so far been unable to co-operate. Further, development co-operation
can intervene to correct a kind of ‘market failure’: In the beginning of the
process it is difficult for the participants to judge the overall benefit they can
derive from it. Private enterprises might therefore be reluctant to finance such
processes on their own and NGOs do not have the means to do it.

¢ During the process, a lot depends on the moderator who has the difficult task of
bringing groups together who not only have different interests but also different
communication cultures.

8.3.2 Credibility

Standards initiatives can achieve their objectives only if they are credible, because
they need to compete in the market and therefore convince buyers/consumer of the
value of their approach. The credibility of standards initiatives is very much
dependant on the level of stakeholder participation. To bring a broader group into
the process can firstly assure that all relevant information is fed into the process and
more importantly, conflicts between different interests can be solved during the
development process of the standard. With all their different elements, standards
can only be sustainable and credible in the long run if the different groups of society
which are interested in the issue support and do not challenge these standards.
Coming to joint approaches requires time, but patience is necessary.
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8.3.3 Involvement of Partner Governments

The relationship between standards initiatives and governments has to be looked at
with care. Voluntary standards—since they are not regulations set by govern-
ments—usually have the advantage of not being regarded as establishing barriers
to trade. Governments are not automatically a factor in these initiatives, as these are
of a private nature. Governments at a national and also regional level do, however,
play an important role and should not be neglected. As regulatory bodies they
should use their technical responsibilities to ensure that these processes function in
the long-term. The 4C initiative had been a learning process to all participants: It
has proven to be necessary to explicitly inform and integrate the governments of a
developing country in the process of developing the common code through specific
workshops to ensure their continuing support to the process. Although the initiative
had always informed governments via the bodies of the International Coffee
Organisation (the ICO was an extraordinary member of the initiative from the
start), this was not enough to ensure that the governments of developing countries
were informed of all relevant parts of the project. During a period in 2005 some
government representatives formulated opposition to the initiative within the ICO.
The opposition was overcome, however, by informing governments in greater
detail about the process, its participants and its objectives.

8.3.4 Power Imbalances

In practice, there might be power imbalances between different stakeholder
groups—e.g. with regard to their ability to finance travelling or their capacity to
take an active role within the decision-making structure of the initiative. These
imbalances result from different negotiating skills and different capacities to
organise themselves within the groups. In the case of the 4C project this, for
example, led to the organisation of separate workshops for the constituency group
of the producers to prepare their common position for the steering group negotia-
tions. These power imbalances need to be addresses to ensure the final acceptance
of the outcome. Development co-operation can be necessary to overcome these
bottle-necks.

8.3.5 Contribution of German Development Policy Towards
the Promotion of Voluntary Standards

The approaches of German development co-operation towards sustainability stan-
dards and what has been achieved was subject to a comprehensive independent
evaluation that had been carried between 2006 and 2008 (Ramm et al. 2008). The
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evaluation showed an overall positive impact of cooperation in the area of volun-
tary sustainability standards. It was possible to contribute to raising incomes of the
target groups, i.e. poor farmers and workers (economic sustainability). Further, it
was possible to improve living and working conditions of the target groups.
Farmers in standards related projects showed a higher degree of organisation,
with cooperatives and rural communities showing improved social cohesion (social
impact). Standards contributed to the protection of national resources, e.g. in the
agricultural sector, the use of pesticides was reduced by up to 50 % and water and
energy was saved (ecological sustainability). The evaluation also showed—as most
evaluations in development co-operation do—that a multi-level approach proved to
be efficient, i.e. assistance should not only be given to farmers (micro level), but the
functioning of intermediary institutions has to be looked at, e.g. local training
centres, local certification institutions (meso level), and projects and programmes
prove to be successful in the long term if they are backed by government policies
(macro level).

However, the evaluation also underlined some challenges, above all those
stemming from the multiplicity/proliferation of standards (high costs for producers
and confusion for consumers). Other recommendations referred to the need to
upscale positive effects, to invest in capacity building in the target groups, to
establish and strengthen local certification institutions and national accreditation
systems and to connect activities more effectively at different levels. The study
pointed out that “On the whole, however, the topic of voluntary standards is not yet
sufficiently embedded in policy advisory activities.” (Ramm et al. 2008, p. xiii).

Amongst other things, the evaluation highlighted the importance of capacity
building in developing countries. To help improve capacity at all levels—the
farmer or small scale producer, institutions and in partner country governments—
is one of the major objectives of development policy. A whole range of projects
touch on this issue—not just the examples of public private partnership projects
mentioned above, but also purely bilateral projects of projects with multinational
institutions like the ILO. German co-operation in the area of quality infrastructure
deserves accentuation in this context. From the beginning, the Physikalisch-
Technische Bundesanstalt (PTB), the German national metrology institute, has
been an implementing agency for development co-operation. Its co-operation
specialises in support to measurement, standardisation, testing and quality assur-
ance and therefore directly helps to improve the preconditions for the implemen-
tation of mandatory and private quality standards, but often also sustainability
standards. For example PTB has been supporting the accreditation bodies from
Argentina, Brazil, Mexico Costa Rica and Ecuador to achieve international recog-
nition. These five accreditation bodies later signed a memorandum of understand-
ing with GLOBALG.A.P. to provide accreditation services. The international
recognition has been a prerequisite here. Support to quality infrastructure, but
also to capacity building in general, is and remains one of the major areas of
support in German development policy.

However, in building on the experience so far and following upon the recom-
mendation of the evaluation, the approach to supporting standards in development
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co-operation changed in several ways. Co-operation with individual standards—
initiatives was from then on more strictly based on specific criteria, e.g. impact,
interests of business in developing countries, relevance to poverty, and process of
defining the standards (for details cf. GTZ 2006, Guiding Principles). Since then,
important objectives of development co-operation activities in the standards area
have been to contribute to the efforts of harmonisation and/or better co-ordination
between standards initiatives. One important pillar of doing so is through
supporting benchmarking exercises. Another way is through supporting national
and international dialogue on the issues of private voluntary standards as well as
transparency and harmonisation efforts.

8.4 International Discussions on Standards
in the Development Context

Not so long ago, international dialogue on standards issues was very controversial.
When the EU presented the idea to the members of the World Trade Organization
(WTO) at the end of the 1990s, to include negotiations on social standards in the
forthcoming WTO trade negotiations, there was tremendous opposition by devel-
oping countries and the idea never came to life. At that time, private standards were
only beginning to emerge and what effect these private standards would have on
international trade and developing countries exports in 10 years was as yet
unknown: According to the Codex Alimentarius Commission, company-specific
labels accounted for 14 % in 2000 and roughly 22 % of total retail food sales at
global scale in 2010 (ITC 2010). Developing countries have problems with the
multiplicity of standards, with a lack of transparency, problems of compliance with
standards in order to stay competitive internationally, with the capacity to imple-
ment standards requirements and with costs of compliance.

Today, the discussion of the role of standards in trade takes place in different
forums. It is thus not astonishing that developing countries brought up the discus-
sion in the WTO SPS (sanitary and phytosanitary standards) committee, that private
standards would be a trade barrier. In 2011, agreement had been reached on five
actions on how members might deal with private sector standards for food safety
and animal and plant health (WTO 2011). The actions cover defining private
standards, sharing information, and cooperation between the WTO’s SPS Commit-
tee and other organisations. No agreement could be reached on other actions such as
developing guidelines and codes of conduct and clarifying governments’ legal
obligations under the SPS Agreement. Although this agreement will already con-
tribute to improved transparency, it is the contested action, however, which would
really bring life into the standards world e.g. internationally agreed guidelines for
private standards could provide transparency and clarity about the contents of
standards and how to evaluate those. Such a major step forward, however, is
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currently impossible at an international level. It is another question, whether the
SPS committee is the right place for such a discussion.

Another important international dialogue took place during 2011 G20 discussion
of private voluntary standards and responsible investment in value chains. This
discussion was based on the report “Promoting standards for responsible investment
in value chains” of the Inter-Agency Working Group IAWG 2011). The United
Nations Conference on Trade and Development (UNCTAD) was the co-ordinator;
UNDP, ILO, OECD and the World Bank were members of the [AWG. Germany
(with the federal ministry for economic cooperation and development BMZ in the
lead) and Saudi Arabia have been co-facilitators to the G20 Working Group on the
private investment and job creation pillar of the G20 multi-year action plan on
development. The IAWG report to the high-level development working group gives
an overview on where the international discussion on standards has progressed to. It
classifies standards as: (a) Intergovernmental organisation standards, which could
be (1) normative instruments (like the ILO Tripartite Declaration of Principles
concerning Multinational Enterprises and Social Policy and the OECD Guidelines
for Multination Enterprises) or (2) international initiatives like the UN Global
Compact; (b) Private standards, which are (1) Multi-stakeholder initiative stan-
dards, (2) industry association codes and (3) individual company codes. The report
goes on to identify key policy issues like differences, overlaps and inconsistencies,
the relationship between voluntary CSR standards and national legislation, and the
possible danger of standards acting as trade and investment barriers. The report
draws lessons from standard setting and implementation and outlines policy
approaches for governments to take with regard to private standards. These com-
prise government purchasing policies, capacity building, regulation or incorpora-
tion of CSR in international trade and investment agreements. The report also
contains guiding questions which governments should consider when dealing
with private standards, which can serve as a guideline for governments to use
when checking if private standards will have a positive developmental impact.

The first remarkable issue about that process is that it was agreed by the G20 to
establish such a working group at all. Standards had always been suspected
(whether it be true or false) to be used for protectionist purposes. Since private
standards increased in importance, participating governments have now grown an
interest in receiving a more detailed understanding on the role of private standards
in responsible investment. This led to the G20’s demand to the IAWG. Before, it
was shown to be difficult to start discussions with the more advanced developing
countries on CSR issues. The so-called Heiligendamm process with the BRIC
(Brazil, Russia, India, China) nations dealing with, amongst other subjects, invest-
ment including CSR issues, which started after the G8 meeting in 2007, showed
more differences than commonalities (G8 2009).

The second remarkable issue is that there was a common report, prepared by five
international organisations on the issue of private standards. Some years ago, this
seemed out of reach, because at least some of the organisations at that time were not
willing to deal with private standards in-depth. The ILO, for example, had been
very reluctant with regard to a working group on ‘Decent Trade’ (a reference to the
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decent work concept of the ILO) that had been convened by BMZ in 2008. The
working group had prepared an input into the Geneva Trade and Development
Forum 2008, a conference on issues of trade and development in Crans Montana,
Switzerland. The reluctance of the ILO may have resulted from a different appraisal
of the importance of private voluntary standards and their role in international trade
at that time and what the relationship between the ILO and this issue would be.

However, even though the IAWG came up with a substantial report which is
really suited to give guidance to governments about what private voluntary stan-
dards are, how they are or can be related to national and international law and
initiatives and what benefits and challenges can be derived for national govern-
ments from the existence of such private standards, the support to this report by the
G20 itself is rather vague. The G20 development working group in its own report
(G20 2011) summarises the IAWG report’s contents and highlights that standards
should not be abused for protectionist purposes. The latter remark shows a serious
concern of some G20 countries which played a very important role within the
discussions. Stronger words of support of the G20 to the IAWG report could have
been formulated, e.g. that the G20 would invite countries to think about
implementing some of the policy approaches in their own countries. But stronger
reference to the content of the report was not possible. The G20 discussion—
although a major step forward—thus underlines the need to further strengthen
dialogue with developing country governments at an international level.

It is the objective of the United Nations Forum on Sustainability Standards
(UNFSS), which came into being in 2012, to provide a neutral discussion ground
for an intense international dialogue on the role and effects of private sustainability
standards. The UNCTAD formulated in the Information Note that the “Forum will
be a platform for providing information, analysis, and capacity-building assistance
on these standards, with a particular focus on their potential value as tools for
developing countries to achieve their sustainable development goals and boost
production and exports of sustainably produced products” (UNCTAD 2012a).
The UNFSS started with the first grant from the Swedish government in 2012 and
Germany decided to support the UNFSS through a secondment of a part-time
technical expert working in the GIZ Programme Office for Social and Ecological
Standards. Time will show whether the forum will have the convening power and
the impetus to start an intense dialogue amongst the private sector, governments of
industrial and developing countries, non-governmental organisations, international
organisations, trade unions and the global scientific community. But there are
numerous issues that deserve further discussion at an international level: The
impact of standards, the relationship between voluntary standards and legally
binding requirements, the possibility for governments to use standards for their
policy objectives, how to cope with the multiplicity of standards and the effects on
costs especially for small-scale producers and so on. The work programme for the
next years is substantial and hopefully the UNFSS will be able to contribute in
shedding further light onto some of these issues and thereby contribute to a better
understanding of sustainability issues.
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8.5 Standards in International Trade and Investment
Agreements from a Development Perspective

An important entry point for underlining the importance of standards issues, and
broadening their impact, are negotiations on free trade areas and comprehensive
trade and investment agreements. However, trade and investment agreements can
only contain what all sides have agreed upon. This is of course also true for
substantive clauses on sustainability standards. To introduce such clauses thus
assumes some common understanding of the importance of sustainability issues
on the sides of the respective negotiating partners. The EU now brings up the
so-called sustainability issues (social and environmental concerns) in all negotia-
tions. One example where the issue has been successfully included is the Economic
Partnership Agreement of the EU with the Caribbean States (CARIFORUM).
Reference to core labour standards is included in different chapters. Art. 72 of the
agreement demands that, “Investors act in accordance with core labour standards as
required by the International Labour Organization (ILO)” (EU 2008). Additionally,
the agreement demands parties to ensure that foreign direct investment is not
encouraged by lowering domestic standards (Art. 73). But the agreement also
contains an individual chapter (Chap. 5) on social aspects, which makes special
reference to the core labour standards and decent work. The clauses refer to the
necessity of implementing the core labour standards of the ILO and the importance
of the core labour standards and decent work in general. Parties agree on the
importance of monitoring and assessing the operation of the agreement on decent
work and foresee consultations on the issue. If consultations do not lead to satis-
factory results, “any Party may request that a Committee of Experts be convened to
examine such a matter.” (EU 2008, Art. 195).

Although critics may argue that these clauses are not strong enough, because
they do not foresee economic sanctions, in comparison with other agreements they
are already far reaching, since they substantially exceed best endeavour clauses.
The UNCTAD, in its World Investment Report 2012, points out that increasingly
International Investment Agreements include reference to sustainable development
issues, instead of concentrating solely on the protection of investor interests
(UNCTAD 2012b, p. 89). A range of agreements concluded in 2011 contains
reference to the protection of health and safety, labour rights, environment or
sustainable development within the treaty preamble. Although a reference in the
preamble is of course weaker than an article in the substantial provisions, such
clauses may be important in the case of disputes, because they point out consider-
ations which are to be taken into account by arbitration panels. A substantial
number of agreements explicitly recognise that parties should not relax health,
safety or environmental standards to attract investment.

A reference to sustainability issues in international agreements is possible in
different ways. Above, possibilities discussed refer to international legal require-
ments. But agreements can also refer to private standards and call for increased
corporate social responsibility of investors. The number of agreements with such
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clauses is still small, but growing (IAWG 2011, p. 27). CSR specific provisions are
mentioned in the preamble, but also in substantive provisions requiring foreign
investors to respect international CSR standards (e.g. in the Free Trade Agreement
Canada—Columbia). However, it is unclear what impact the introduction of
clauses, referring vaguely to private investor behaviour, can have. The European
Parliament reiterates “with regard to the investment chapters in wider FTAs, it calls
for a corporate social responsibility clause and effective social and environmental
clauses to be included in every FTA the EU signs” (European Parliament 2011).
The Parliament thus wants to strengthen private action by referring to CSR clauses,
but also demands legally binding clauses asking for government action.

However, in trade instruments, there is also the possibility to provide incentives
to improve compliance with private sustainability standards. Such an incentive
could be introduced, e.g. into the Generalised Scheme of Preferences (GSP). Within
these preferential trading schemes, industrialised countries grant preferential treat-
ment to imports from developing countries—usually in form of a reduction on
import tariffs. The EU foresees an even more preferential treatment for developing
countries’ exports if the partner countries have ratified and implemented a range of
international conventions. This is meant as an “incentive for the respect of core
human and labour rights, environmental and good governance standards through
the GSP + scheme” (EC 2013). These criteria—which are of course
non-discriminatory and transparent in order to comply with WTO law—do thus
refer to international law. It would, however, also be possible to introduce private
sustainability standards into such a scheme and thereby support the sustainability
efforts of individual companies. To that end, additional preferences could be
granted to those products exported to the EU which are proven to comply with
sustainability criteria. The EU would have to define these criteria for sustainability
standards in a non-discriminatory way. Standard initiatives would then have to
prove that they comply with these criteria. Enterprises could then, when applying
these standards, register for preferential import treatment. Recently, BMZ has
conducted a study on the possibility of introducing such an idea into the GSP. It
shows that a range of practical problems still have to be discussed but that this
would be a possible way forward and could provide an incentive for private
enterprises to comply with sustainability standards. However, there is still enough
time to discuss and improve the idea and to find support from other stakeholders, as
the GSP of the EU has just undergone a revision and is now settled for the next
years.

Besides its participation in the EU decisions on trade and investment agree-
ments, German development co-operation has been actively contributing to the
German position towards discussions within the ILO and the revision of the OECD
guidelines on Multinational Enterprises. BMZ is actively participating in the
discussions within the German OECD national contact point, when cases are
concerning companies which are active in developing countries. Germany has
also supported the secretariat of the United Nations Global Compact.
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8.6 Information and Transparency

As has been mentioned several times, the multiplicity of standards is problematic
for small scale farmers, industrial producers searching for sustainable inputs and
consumers alike. In this situation, German development policy aims at contributing
to increased transparency in standards issues. One way to do so has been German
(together with Swiss) support of the Trade for Sustainable Development (T4SD)-
project of the International Trade Centre (ITC). Germany’s decision to support was
instrumental in setting up the T4SD database, which aims at providing, “compre-
hensive, comparable and verified information on voluntary sustainability
standards. . . The Standards Database covers all facets of standards systems, such
as their contextual background, product and geographic scope, provisions and
requirements . .. governance structure, stakeholders’ engagement, implementation
mechanisms and verification systems...” (ITC 2012). The idea was to create a
comprehensive system that would allow consumers, manufacturers, retailers, insti-
tutions and all those interested in standards issues to have easy access to informa-
tion about individual standard systems and to compare their content. This project
provides a good example of a fruitful mix of bilateral and multilateral instruments,
in that the ITC T4SD project has not simply been supported financially. Addition-
ally, BMZ had asked the Programme Office for Social and Ecological Standards
(GIZ) to closely work together with ITC in order to bring in the long standing
experience of German development policy in the field of standards.

Based on the T4SD project, Germany and Switzerland together decided to put up
‘Kompass Nachhaltigkeit’, an internet platform which aims at making the T4SD
data on sustainability standards more easily accessible and usable for purchasing
decisions of official purchasing entities as well as small- and medium-sized enter-
prises. In 2009, development policy was actively engaged in the adaptation of the
German Competition Law (“Gesetz gegen Wettbewerbsbeschriankungen”) in order
to allow for the integration of social considerations in government purchasing
decisions. A government’s decision to purchase in a sustainable manner can have
a large impact on demand for sustainable products, since government procurement
is a very large market. Additionally, such a government decision can serve as an
example to private enterprises and other organisations and underlines the will of the
government to anchor sustainability issues in its policy more effectively. For issues
of policy coherence it was therefore sensible for German development policy to
engage in the opening of competition law towards social sustainability issues. This
then led to an increased demand of public procurement officials and NGOs for solid
information on products which do comply with environmental and social standards.
The Kompass Nachhaltigkeit was meant as an instrument to supply this demand.

However, increasing numbers of consumers, producers and companies see a
need for an instrument that not only makes available comprehensive information on
existing sustainability standards, but also for a means with which to assess the
performance of different standard systems in order to make more meaningful
comparisons. Since 2011, the Sustainable Standards Transparency Initiative
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(SSTI), whose members are GIZ—on behalf of BMZ, ISEAL and ITC, has been
working towards this more comprehensive benchmarking objective. The idea is to
compare not only the content of standards but also their implementation systems,
e.g. in how far they are able to monitor non-compliance with the standard require-
ments and formulate an appropriate response. Currently, the initiative is in the
process of collecting criteria for the assessments, in a next phase, an IT tool shall be
programmed to make the information ready for use. The more interest and support
the tool receives from companies, consumers and other users, the more it is able to
become comprehensive and to be improved. It is therefore desirable that other
actors and donors join the SSTI as well as the T4SD project in the near future.

8.7 The Link to German Stakeholders and to the Public

Development policy and development objectives have to be anchored in the society
to ensure long lasting support for this policy field. Discussions and projects on
sustainability standards are an ideal way of making development objectives com-
prehensible for consumers and the general public. The Fair Trade movement and its
actors have been working with this concept for decades. It has always been the
objective of Fair Trade to directly contribute to the improvement of the living
conditions of small-scale producers in developing countries, but at the same time to
create awareness about trading conditions and the situation of producers to make
the trading system, in itself, ‘fairer’. The link with the product becomes a respon-
sibility of the consumer at a personal level, with the living conditions of the
producer in a developing country thus becoming very direct and comprehensible.
Fair trade thereby contributes to improve the knowledge of the general public about
development issues. Therefore Fair Trade has, for a long time, been a close partner
for development policy. BMZ traditionally financed projects of German Fair Trade
actors and supported the implementation of the major information campaign ‘Fair
Feels Good’ (2003-2007). The doubling of Fair Trade sales in the last 3 years to
477 million Euro in 2011 (Forum Fairer Handel 2012) shows the increasing interest
of German consumers in Fair Trade and standards issues. The support to Fair Trade
through development co-operation is thus also a possible way of increasing aware-
ness in German society about development issues in general. However, currently an
effort is being made to co-operate to an even greater extent with Fair Trade
approaches in the classical field of bilateral development co-operation. A typical
approach for development policy is, for example, to support small scale producers
in their efforts to comply with the Fair Trade Standard. Although this kind of
project has also been carried through in the past, this might be an area for a further
strengthening of co-operation in the future.

Close co-operation of development policy also exists with other German actors.
At a very early stage, BMZ had already launched a German multi-stakeholder
process on social standards: The Round Table Codes of Conduct (Runder Tisch
Verhaltenskodizes) had started in 2001 as a forum for exchange and dialogue on the
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introduction and implementation of social standards in the supply chain. The round
table is moderated by BMZ and the secretariat provided by GIZ on behalf of BMZ.
Members of the roundtable are from private companies, company associations,
trade unions, non-governmental organisations and the German ILO office. The
roundtable has always been an instrument which was linked to concrete practical
questions of relevance to the stakeholders. Common projects—Ilike the above
mentioned AVE project—have been issues of discussion and points of reference.
Changes in the discussions at the roundtable are exemplary for the change in
perception of standards issues in the society. While the issue of living wages was
too controversial to be sincerely dealt with at the roundtable 10 years ago, in 2011
the roundtable members agreed on an action programme for a living wage (Round
Table 2011). This paper reflects a common analysis on the issue of a living wage
and outlines ideas on methods to progress towards wages in developing countries
which allow for a decent standard of living for workers. The issues discussed and
identified at the roundtable and experiences exchanged have often helped to
improve and further refine approaches towards social standards of companies, but
also in development co-operation projects. The Round Table Code of Conduct is
also linked with the broader CSR discussion within the German CSR Forum.

A more recent stakeholder approach is the Forum Nachhaltiger Kakao (Sustain-
able Cocoa) which was launched in 2012 by the government (BMZ and Ministry of
Agriculture), industry and trade associations, private companies in the confection-
ary sector, as well as non-governmental organisations and other interested actors.
The objective is to exchange information on good practice and to commonly
elaborate further approaches which can be taken towards increased sustainability
in the cocoa sector in cooperation with producer countries.

8.8 Conclusions

Sustainable production and trade conditions, respecting all pillars of sustainability,
are a major objective of development policy. Therefore, development policy has
been playing an active role in supporting the development and implementation of
legally binding, as well as voluntary standards. Lastly, efforts were more directed
towards contributing to transparency, harmonisation and benchmarking. However,
one major natural area of activity for development co-operation is support for small
scale producers, as well as workers, in developing the necessary capacity for
implementing standards.

The standards world is in a continuous process of change. After the emergence of
more and more sustainability standards, there is a change in direction towards
increased transparency and the possibility to compare standards. Also, there is a
tendency for countries to rather regulate ecological and social conditions; an
example is the recent regulation of India on biologically produced cotton. Another
important development is the policy of large companies to choose development of
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their own sustainability concepts rather than rely on individual standard systems
(which are also not always able to provide the necessary large amounts).

Development policy can, in that context, bring in its comparative advantages at
several levels and users can continue to build upon their cumulative experience of
its use.
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Chapter 9
Voluntary Sustainability Standards:
Measuring Their Impact

Carsten Schmitz-Hoffmann, Berthold Hansmann, and Sophie Klose

9.1 Introduction

Standards are an instrument to translate the vision of sustainable development into
concrete and practicable steps, whose impacts can be measured and aid further
development. Voluntary sustainability standards (VSS) are one part of the answer
to the call for a socially and ecologically compatible form of globalisation. As they
have been shown to improve worker living conditions and protect natural resources
in developing countries, the German Government regards these standard systems as
an important tool in combating poverty. The German Government therefore
actively supports the application of VSS as one instrument in attaining the Millen-
nium Development Goals (MDGs). The consolidation of voluntary sustainability
standards contributes to the achievement of several priority tasks of the MDGs by
2015, such as:

« halving extreme poverty (MDG1)

« providing universal primary education (MDG?2)

» promoting gender equality and empowering women (MDG?3)
¢ ensuring environmental sustainability (MDG7)

» creating a global partnership for development (MDGS)
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Voluntary initiatives support the consolidation of the MDGs through the devel-
opment and implementation of a number of voluntary sustainability standards and
codes of conduct. Those initiatives have covered, by now, almost all sectors. Their
scope ranges from forestry and agriculture to textiles, natural stones and dams.

Over the past 10 years the German Federal Ministry for Economic Cooperation
and Development (BMZ — Bundesministerium fiir Wirtschaftliche Zusammenarbeit
und Entwicklung) and the German Society for International Cooperation
(GIZ — Deutsche Gesellschaft fiir Internationale Zusammenarbeit) contributed by
implementing projects, providing advisory services to existing initiatives,
cooperating with governments of developing country, establishing dialogue plat-
forms, conducting evaluations, providing financial funds and supporting the appli-
cation of necessary frameworks within which standards initiatives can operate. This
chapter discusses and analyses the social, economic and environmental impacts of
voluntary sustainability standards.

9.2 Background: How Initiatives Have
Developed—Contributing Factors

The development and implementation of voluntary sustainability standards
emerged for two major reasons. Initially, risk assessment and management cannot
be fully covered by national standards and law regulations due to their limited
influential sphere and the complexity of international supply chains. Therefore
voluntary standard systems are important tools as they implement the international
conventions into their standard schemes and hence enable the measurement of
compliance. The second major factor is based on market competition and reputa-
tion. The differentiation of products and services on the global market, through
standard certification and labels in contrast to uncertified products, poses a unique
selling point through which economic and marketing conditions can potentially be
improved.

Sustainability standards are developed by industry, non-profit organisations,
trade associations or others, committed to finding solutions to specific problems.
Mostly, they are designed in so-called ‘multi-stakeholder initiatives’ which com-
prise actors from the private sector, public sector and civil society. Such initiatives
may foster a results-orientated political climate and a willingness to move beyond
the lowest common denominator. Thus, voluntary standard initiatives demonstrate
the feasibility of sustainable business practice with the support from the relevant
involved stakeholders.

The success and acceptance of standards initiatives are based upon their claims
and impacts (social, environmental and economic), credibility and legitimacy.
While credibility of voluntary sustainability standards directly affects consumers’
and producers’ acceptance, the right to implement measures to achieve legitimate
policy objectives, such as the protection of human health and safety or the
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environment, is an important factor as long as the regulations and certification
procedures do not create unnecessary obstacles to trade, i.e. technical barriers to
trade (TBT), under international trade rules (see WTO 2013 for a discussion and
resources on TBT).

Both the International Organization for Standardization (ISO) and the Interna-
tional Social and Environmental Accreditation and Labelling Alliance (ISEAL), the
global association for voluntary sustainability standards, developed guidance for
the development of standard schemes with emphasis on improving effectiveness,
impacts and credibility of voluntary sustainability standards (Annex 1 to Chap. 1 of
this volume provides an overview of the ISEAL Credibility Principles; see also
Sect. 1.3 defining VSS credibility).

9.2.1 The Motivation for Measuring Impacts

Voluntary sustainability standards systems are designed to address the most press-
ing social and environmental challenges, accordingly, it has been assumed that
sustainability standards that are credible and effective can bring significant positive
social, environmental and economic impacts. However, voluntary standard initia-
tives are facing pressure from all sectors to make a stronger case for proving the
positive impacts that their programs are having. To better analyse and understand
impact, external as well as internal impacts are separately monitored. The following
stakeholders have differentiated interests and motivations in impact assessments of
standard initiatives:

¢ Governments are interested in ascertaining whether voluntary sustainability
standards provide positive economic benefits and market opportunities for
their industries or whether they act as a technical barrier to trade. In addition,
governments want to know how far VSS can be used to prove compliance of
regulative processes;

e Donors and development agencies want to know whether their investment in
voluntary sustainability standards have been justified and to which extent they
are promoting sustainable development and poverty alleviation;

» Industry is looking at voluntary sustainability standards to determine which one
is most cost-effective in delivering the social and environmental impacts that
their customers and risk management strategies are demanding;

» Consumer groups and NGOs want to see a level of guarantee that these voluntary
sustainability standards are delivering on their stated social and environmental
claims; and

» The producers themselves need to evaluate the benefits of incurring costs of
coming into compliance with the voluntary sustainability standard requirements.

However the most benefit from impact assessment is gained by the standard
systems themselves. In the course of exploring and measuring impacts, internal
organisational learning and improvement can be an even stronger motivation than
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meeting external expectations. A robust Monitoring and Evaluation (M&E)
programme will enable a VSS system to refine and improve both the content of
the standard as well as the relevance and efficiency of the audit process. Information
gathered by the audit process and other methods of impact analysis can be provided
to external stakeholders for performance verification as well as being used for
internal learning and development processes.

9.2.2 Methodological Approaches

For measuring impacts there is no one definite methodological approach that fits all
requirements of assessment. Depending on which information is to be gathered and
which aspect is to be concentrated on, different approaches can be appropriate.
However, information gathered through altered approaches is often complementary
and can be used to create a more complete picture of the impacts of VSS. By
combining information from several sources, the overall picture is likely to be more
complete.

Nevertheless, there are still gaps in the evidence base, making generalisations
about impacts difficult. The most dominant challenges in designing an appropriate
impact study are the following: the challenge of identifying an appropriate coun-
terfactual—as a comparable scenario; challenges posed by evolving systems that
continuously adjust and modify; and the limitation of observations from individual
pairs or small sets of cases, mostly case studies. Moreover, social and ecological
values, especially the prevention of their losses, are extremely important impacts
although they are difficult to measure and to quantify.

Much of the evidence base is relatively new, and the impacts in many cases have
not been studied over sufficiently long periods of time. Initially, impact assessments
were not incorporated area-wide in standard initiatives. Qualitative, snapshot stud-
ies have predominated. Only later, when evidence for impacts of standards became
more important, impact assessments were conducted on a more regular basis.
Therefore the majority of the information revealed during these assessments is
based on either medium-term studies (3—5 years), depicting anecdotal evidence
with little detail, or broader studies analysing a wide spectrum but with less detailed
information.

Many voluntary sustainability standard systems which were developed in recent
years gradually employed more rigorous qualitative and quantitative methods.
Methods and approaches have been professionalised and selectively included a
monitoring and evaluation program to track impacts and keep records of changes in
social and ecological sectors.

While it is unrealistic to assume a common methodology for all case studies, it
could be useful to explore whether there are common elements of good practice. In
agreeing on common core issues, impacts can be assessed in a more systematic
manner that will provide more meaningful and comparable results.
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9.2.3 A Common Language

In order to better understand what constitutes good practice in measuring impacts, it
is most important to define a common language, including descriptions of data
formats and definitions on basic terms that are addressed. This common language is
a prerequisite not only for discussions among stakeholders but is also necessary for
later comparisons of findings and methodologies.

One important step towards a common understanding has been introduced with a
concept posed by the standard umbrella organisation ISEAL Alliance.' Its members
agree that the most appropriate language to describe their work is the result-based
language of Monitoring and Evaluation.

It is important to keep in mind that the challenge in measuring the impacts of
voluntary standard systems is to highlight the causal link between the changes that
are caused through the compliance with the requirements through the application of
good practices and the long-term impacts on society and the environment.

9.2.4 Core Issues

At a high aggregation level, all stakeholders are likely to share the same interest in
core issues, ranging from biodiversity to child labour impacts. On this basis, each
assessment method defines its own criteria and definitions describing the precise
area that is to be studied more specifically.

However, setting those common core issues is important in granting a certain
degree of comparability. One of the weaknesses of most impact assessments to date
is that many assessments take place in isolation, resulting in a lack of comparability
and therefore not matching with the consumers’ needs and requirements. The extent
to which the impacts are being measured should be consistent across standards and
production units, in order to directly influence the comparability and, thus, useful-
ness of the data.

9.3 The Impact of Voluntary Sustainability Standards

Impacts describe the changes in the quality and resilience of ecosystems, changes in
resource efficiency, livelihoods, and changes in social welfare within the workplace
and wider community (RESOLVE Inc. 2012).

"ISEAL was founded in 2002 and aims at setting basic rules and guidelines for standard initiatives
in order to support standard implementation on the market and communities. Working together
with standards in sectors like fishing, agriculture, forestry and many more, ISEAL also supports
measuring their social and environmental impacts (ISEAL Alliance 2008).
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Most VSS focus their impact assessment on the actual production processes of
certain products (management unit) e.g. in forestry, however there are certain
impacts on regional, national and even international level (beyond management
unit) which need to be considered in order to capture the entire impact of the
operation of the VSS.

Dependent on the scale applied, potential impacts and outcomes of standard
systems are diverse and can be classified in several ways. Impacts on a small scale
farmer unit may differ drastically compared to a whole landscape unit depending on
the outreach of a standard system. Furthermore standard systems address a wide
variety of sustainability aspects. Impact assessment therefore needs to take into
consideration the diversity of intended achievements.

To assess voluntary sustainability standard systems on their impact on the aspect
of sustainability, a number of frame conditions have to be set and defined. VSS
systems can be distinguished according to their range, type of resources affected
and the functional or structural impacts.

Functional impacts describe changes in the function or mode of utilisation of
resources, whereas structural impacts describe the change in structure or composi-
tion of resources. Both are often closely interrelated as structural changes can create
the preconditions for functional changes.

The assessment of VSS systems is generally based on the separate consideration
of the three major pillars of sustainability (environment, economy and social
conditions; see Table 9.1).

Environmental impacts usually cover three major fields of study: ecosystem
integrity; biodiversity; and pollution and waste. Therein, ecosystem integrity is
assessed towards the persistent supply of ecosystem services. Biodiversity is an
indicator of the health of an ecosystem, based on data of different types of flora and
fauna. The indicator ‘pollution and waste’ examines the effects and management
of excess material like agrochemicals, entering the environmental system during
production processes.

Economic impacts are also measured by different indicators: the net enterprise
income, considering the changes in income of the farmers versus respective costs,
as well as the business opportunities gained by, for example, opening global
markets to farmers. In contrast to social impacts, information on economic impact
is comparatively easy to measure—and therefore to collect. Hence, fairly good data
is available to conduct analysis.

The social impacts of standard schemes have been studied historically less
intensively than either ecologic or economic impact. Three major fields of social
impacts are important: working and living conditions; rights and benefits; and
relationships with the wider community. Through many initiatives, businesses are
also encouraged to integrate further human rights principles and their impacts into
their business operations, including fair working conditions, equality, dignity,
health and security of workers, housing and standards of living, the integration
of indigenous peoples, land and culture and human rights in the supply chain. On
the other hand, these human rights are universal and should never remain criteria
of voluntary sustainability standard schemes—but shall be covered by legal
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Table 9.1 Overview of social, economic and environmental issues addressed by standards

schemes (Source: RESOLVE Inc. 2012)

Environmental issues

Description

Loss of biodiversity

Conversion of natural ecosystems

Pollution/contamination of air, soils,
and water

Soil degradation, erosion, and/or

desertification
Climate change

Both natural biodiversity and agro-biodiversity,
including local varieties, geographic overfishing,
and disease transfer to wild species

Destruction of forests, primary tropical forests and peat
land; closely related to biodiversity loss and climate
change

Leaching form pesticides, nitrates, and phosphates
contaminating water, land, and air; waste treatment
and disposal; water use

Intensification of production leading to poor soil qual-
ity and infertility

Indirect contributions to greenhouse gas emissions
through deforestation and energy use; direct con-
tributions from cattle, manure, nitrogen in soils, etc.

Social issues

Description

Working and living conditions
Rights and benefits
Community development

Health and safety, housing, medical care
Freedom of association, working hours, discrimination
Land rights, food security, education

Economic issues

Description

Income profitability
Business opportunities

Changes in income, price premiums
Market access, access to credit, technical assistance

requirements. However, due to the fact that not all countries subscribe to the
optimal notion of human rights, many standards have taken up universal human
rights requirements within their criteria system.

Improvements in working and living conditions in standard initiatives can be
displayed through improved welfare in developing countries such as school educa-
tion or increasing income per household. Rights and benefits in most initiatives aim
to empower (especially women and indigenous people) and enable participation in
decision making processes of single farmers or farming communities. Several
standard initiatives also include a tool for strengthening the community and its
development. For example, by offering a ‘social premium’ the community earns
extra money they can spend in construction of new community housing, purchasing
new machinery for harvests or the improvement of infrastructure.

9.3.1 Impacts of Standards Initiatives on Three Examples

To illustrate impacts of voluntary standard initiatives, three practical examples for
ecological, economic and social impacts are presented below.
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Environmental Impacts

The Marine Stewardship Council (MSC) was launched in 1999. The certification
programme aims to use its eco-label to reward fisheries with sustainable practices,
to influence purchasing practices of people towards sustainable seafood and con-
tribute to improving the conditions of the world’s oceans. MSC examines impacts
of its programme upon the environment on a regular basis. The last studies showed
(MSC 2006).

In MSC certified fisheries the greatest quantified change observed was made in
the stock status. In post-certification, 21 fisheries increased their stock, whereas
18 fisheries had to decrease their stock status in order to comply with new, updated
requirements in the MSC certification. During the review of MSC in 2006 further
improvements had been identified in bycatch, biomass target reference points, the
status of endangered species and the related seabird mortality rate per year. In
comparison to earlier studies, pressure exerted from bycatch decreased, with less
endangered species being caught (seal or endangered seabird bycatch). In regard to
impacts on the reduction of pollution and waste, no specific numbers are available
yet; however a positive impact is expected on a larger scale.

Concerning impact on a wider scale through the certification against MSC
standards, participants achieved significant improvements in management practices
and in stakeholder engagement. A number of fishery managements also adapted a
more holistic approach, focusing on wider environmental concerns.

Generally, fisheries, like any other sector, are making the largest improvements
prior to certification through the application of good practices. After certification,
fisheries slowly and continuously improve performance i.e. in stock number and
health conditions, encouraged by the use of certification conditions such as man-
agement help with improved market access. Therefore, certification is rather a
control process of improved conditions than a tool for significant improvements
after having gained the certificate.

Additionally, analysis of the evidence and stakeholder views confirm that ‘on the
water’ environmental improvements have occurred in MSC-certified fisheries and
these improvements are incremental throughout a fishery’s involvement with the
program.

Economic Impacts

The Fair Trade Labeling Organization coordinates labelling of products like cocoa,
coffee, sugar, wine, bananas, cotton, tea, honey and many other agricultural goods
that are traded in ‘fair’ conditions for producers and consumers. The system aims at
providing higher and minimum prices to ensure welfare benefits for producers of
agricultural goods in developing countries.

There is substantial evidence in literature that the Fair Trade label has positive
economic impacts mainly through improved productivity and higher prices, which



9 Voluntary Sustainability Standards: Measuring Their Impact 141

leads to improved economic stability (e.g. CEval 2012). Nevertheless Fair Trade
certified farmers state higher incomes mostly leading to improved welfare for
smallholder producers. The minimum guaranteed prices and pre-financing by
buyers of Fair Trade-certified farmers also works as a buffer against economic
fluctuations on national markets.

Aside from enhanced access to markets, technical assistance and credit access is
also provided. Within the Fair Trade certification farmers often get the ability to
access loans that can either be used for the expansion of the farm or for reinvest-
ment e.g. technical equipment. They can also access options to diversify income
sources, or in contrast to specialise on one specific product but in a higher quality
market. Reports also state that certification against Fair Trade standards may also
positively affect business management and improve risk control for smallholder
farmers. As a whole, the model of Fair Trade provides several benefits for partic-
ipating farmers.

Social Impacts

Measuring, naming and quantifying social impacts are complex processes. The
challenge is to distinguish the changes caused by applying standard systems
themselves or from naturally occurring changes in social structures and livelihoods
by external influences. Almost every voluntary standard initiative has a social
component included, providing principles and criteria for social improvements.
Impacts of standards on the social situations generally can be measured by
assessing the changes in living and working conditions or the improvement of
welfare for farmers and communities over a long period of time.

Impact assessments of the Forest Stewardship Council (FSC) and other standard
initiatives studied impacts over a longer period of time and tracked patterns of
changes that seem to be consistent throughout standard initiatives. Through the
certification against FSC or others, indigenous groups and smallholder farmers
were empowered to play a more significant role in decision making processes
concerning issues such as forest concession. Especially programs for the empow-
erment of women and temporary workers were started to improve their access to
e.g. labour rights. Improved hygiene and work safety on the ground are also
important successes. The FSC also assessed that providing land tenure security
has motivational influences upon farmers and workers.

A number of voluntary standard systems also offer a ‘social premium’ for the
community on every kilo of agricultural commodity they produce. The extra money
is distributed in community development or spent on implementing beneficial
projects. A Social Premium Committee (mostly consisting of farmers) decides on
how the money is to be spent, usually by financing local buildings, technical
modernisation, infrastructure and many more potential improvements.

Generally, social impacts are difficult to measure. Most impacts assessed are
strongly dependent on the certification scheme, location and time. Measuring direct
impacts of voluntary standard systems on living conditions, welfare and social
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safeguards is highly difficult to distinguish from natural external processes and
influences. A general assessment therefore is difficult and very system and place
specific.

9.4 Voluntary Sustainability Standards: Contribution
to Sustainable Development

Poverty, pollution and working conditions: the opportunities and challenges of
today’s economic globalisation are closely connected. Opportunities to improve
living conditions, raise educational standards and establish better healthcare
through participation in global supply chains are certainly visible. Yet at the same
time, while we are all competing globally, there is an equal risk of joining a race to
the bottom when it comes to the environment and social conditions. The work of
German Development Policy is dedicated to supporting a just and socially equitable
process of globalisation, which is based on the concept of sustainable development.
Germany therefore actively supports the Millennium Development Goals, striving
for a combination of economic success, social justice and peace, ecological balance
and political stability. Although considerable progress has been made, there is still
work to be done. A wider application of voluntary sustainability standards is one
instrument to aid in reaching these goals, inextricably linked to sustainability. After
more than 30 years of active German Development Policy in the field of standards,
it is apparent that market-driven standards are not only able to contribute to
relieving poverty, but are also able to support development towards social inclusion
and democracy. Experience continues to teach us that the obstacles to development
and freedom are best countered with instruments and arguments that are embedded
in a market environment. The living conditions clearly change for the better when
voluntary standards are adopted. It goes without saying that these standards cannot
of course replace legislation and international agreements. Since such standards are
market driven, they follow a different logic. Nevertheless, their economic success is
an argument for further application: monitoring and enforcement are merely com-
plementary elements of this.

Voluntary sustainability standard systems have introduced a new form of part-
nership between civil society organisations and businesses, shifting the landscape
of sustainable production and consumption in important ways. They have opened
avenues for public and stakeholder interests to participate in defining standards that
have subsequently become societal and even regulatory norms. They have raised
public awareness of, and demand for, more sustainable products. And, they have
put the missing pieces of a sustainable supply chain in place, from technical
assistance and extension to supply chain tracking systems. However, they should
be limited in number if they are to serve as an instrument of market transparency to
consumers on the demand side. Although, voluntary sustainability standards are
market-driven instruments and as such they have to be consistent with business
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principles, one main obstacle for further promotion and scaling up of market
penetration is the fact that there is a strong competition between the various
standard initiatives and therefore and accompanying lack of cooperation.

Despite all the positive results and impacts mentioned above, the weakness of
VSS continues to be the scale of market penetration. Most of the VSS have reached
a market penetration of less than 15 %. In order to increase the proportion of people
benefiting from VSS—both producers and consumers—new and better interlinked
activities are needed and the existing systems need to undergo a structural reform to
be able to expand and to scale up to reach 60-80 % market penetration.
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Chapter 10
Environmental Standards and Embedded
Carbon in the Built Environment

Callum Hill and Andrew Norton

10.1 Introduction

As the awareness of the potential impacts of climate change increases, so will the
imperative to reduce the level of anthropogenic atmospheric fossil carbon dioxide
in the atmosphere. One very important consideration in this is the use of forests and
forest products as long term atmospheric carbon stores. This chapter discusses the
current situation relating to voluntary standards and how the environmental benefits
associated with sequestered carbon in timber products may be measured and
reported. When timber products from sustainably managed forests are utilised in
the built environment this can have a positive environmental benefit (Hill 2011) but
the question is how should this benefit be reported? With increasing emphasis being
placed upon the environmental performance of goods and services it is essential that
robust procedures are developed to validate claims. The importance of considering
the built environment as an additional atmospheric carbon sink in long-life products
is now receiving particular attention. Simultaneously, Europe is about to adopt
legislation dealing with the certification of timber products. One reason for this is
the failure to universally adopt voluntary certification schemes.

The purpose of this chapter is to explore in detail the current situation with
respect to the standards and methodologies that are being used to determine the
environmental impacts and benefits associated with wood products. The chapter
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goes on to consider impending future legislation in the European Union. There is
now an opportunity to combine timber certification and life cycle assessment tools
to produce much more useful environmental data. This initiative can be combined
with an extended chain of custody of the timber products through the value chain to
end-of life. The chapter starts by discussing why it is important to consider the use
of timber from sustainable forestry in the built environment as a carbon store
(Sect. 10.2). In Sect. 10.3 the chapter then continues with the description of the
current situation that is developing in Europe with respect to Type III environmen-
tal declarations (also known as environmental product declarations) and in partic-
ular the standards that are emerging in this area. Some background to the
methodology used in life cycle assessment (LCA) is given in Sect. 10.4. In
Sect. 10.5 the scientific principles behind the concept of using timber in the built
environment as a carbon store are discussed. The chapter then goes on to describe
the current situation with respect to environmental standards and carbon storage in
timber (Sect. 10.6). The issue of certification is covered in Sect. 10.7. Some case
studies discussing the topic of carbon valuation and forestry are given in Sect. 10.8.
Finally, in Sect. 10.9 conclusions are drawn and recommendations are made.

10.2 Background

We are in an unprecedented time in the history of humanity. The results of human
activity are now having an impact on a global scale. Anthropogenic carbon dioxide
emissions are seen as making a substantial contribution to climate change (Inter-
governmental Panel on Climate Change—IPCC 2007). Since pre-industrial times
(before 1750) the concentration of carbon dioxide in the atmosphere has risen from
a baseline level of 280 ppm (parts per million) to about 380 ppm at present. The
average levels of carbon dioxide in the atmosphere have risen at a rate of 1.4 ppm
per year over the period 1960-2005, but this rate is increasing. For example, the
increase in CO, levels in the decade 1995-2005 was 19 ppm. When the global
warming effects of the other greenhouse gases (primarily methane and nitrous
oxide) are also taken into account, the level is around 430 ppm of carbon dioxide
equivalents. The levels of greenhouse gases are presently higher than they have
been for any time in the past 650,000 years. These contributions to the increase in
atmospheric CO, concentration since the industrial revolution come mainly from
the combustion of fossil fuels, gas flaring and emissions associated with cement
production. Other sources include deforestation, land use change and biomass
burning (contributing about 20 %) (IPCC 2007).

As global temperatures rise, there will be increasing numbers of severe storm
events, resulting in greater economic burden associated with the resultant infra-
structure repair costs (Stern 2006). The Stern review originally concluded that in
order to avoid the most serious consequences associated with climate change, it
would be necessary to keep the atmospheric concentration of greenhouse gases
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below 550 ppm of CO, equivalents (CO,e), although more recently this figure was
revised downwards.

There are various natural processes by which atmospheric carbon dioxide is
removed from the atmosphere. These are:

« Photosynthetic production of biomass (terrestrial and aquatic);
* Weathering of silicate rocks;
» Dissolution in the oceans.

If all human additions of carbon dioxide to the atmosphere ceased immediately,
the atmospheric concentration would gradually return to the pre-industrial levels.
This is simulated by the Bern Carbon Cycle Model (shown in Fig. 10.1) (IPCC
2007). About 50 % of the increase above the background level of 280 ppm would be
removed in 30 years. This is assuming that anthropogenic interference in the
climate does not lead to irreversible effects, such as melting of methane clathrates,
or oxidation of peat. It is very important to note that this model describes the
removal of carbon dioxide derived from fossil carbon sources. It is not connected
with carbon dioxide where the carbon is derived from a biogenic origin. However,
where the biogenic origin is from permanent land use change (e.g., destruction of
forests) then this has the same effect of raising the atmospheric carbon dioxide
levels and should therefore be treated as if it were from a fossil origin.

Forests have a very important role to play in helping to reduce the amount of
carbon dioxide in the atmosphere. In order to do this, two strategies must be
employed: (a) halting deforestation of virgin forests, (b) increasing the area of
forests. Both of these require economic incentives to protect existing and encourage
the planting of new forests. This necessitates putting an economic value on forests.
This can be achieved by valuing the ecosystems services that forests provide and
also providing a market for forest products that are produced sustainably from
plantation forests.
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A further point should be made with respect to the ability of forests to store
atmospheric carbon dioxide. A mature forest is in an equilibrium state with the
atmosphere, the rate of release of carbon dioxide from a mature forest is equal to the
rate at which the carbon dioxide is sequestered. A mature forest is a carbon pool, but
it is not a sink. In contrast, plantation forests are seldom left to reach full maturity
(which can take over a 100 years for a coniferous plantation) but are usually
harvested with a shorter rotation cycle. From the point of view of militating against
climate change, it is important that a forest is managed so that carbon dioxide is
constantly sequestered. This is achieved through sustainable harvesting practices;
no more timber is extracted from the forest than is produced each year through the
growth increment. This can be achieved through a variety of silvicultural manage-
ment systems including compartmental felling with rotation, or continuous cover
forestry. It is essential that the management practices do not lead to the release of
carbon that is built up in the soil over the years. This is a subject of much research
and is an important consideration. With sustainable management, the forest
becomes a sink for carbon in perpetuity. What happens to the timber subsequently
is important. If the harvested biomass is immediately burnt for its energy content,
then this is only beneficial if substituting for fossil fuel use. A far better approach is
to use the timber in long-life products, then at the end of life cascade the material
down the value chain until it is eventually incinerated with energy recovery, finally
returning the embedded carbon back to the atmosphere. One of the best ways of
using timber in long-term products is in built environment applications.

This requires recognition of the value of such a practice. The value placed upon
the storage of atmospheric carbon has to be represented in the market. Although the
IPCC recognises the importance of the built environment, its mitigation strategies
listed in the fourth assessment report (IPCC 2007) are almost exclusively concerned
with energy consumption. Mention is made of the issue of trade-offs between
embodied and operating energy when building design is considered. The use of
wood as an example of a low embodied energy material is mentioned, but there is
no consideration given to the potential for timber and other plant derived products
to act as carbon stores in the built environment. The IPCC fourth assessment report
states that although the forestry sector has much to contribute in terms of mitiga-
tion, there is a lack of political will to implement the necessary strategies. It is noted
that increasing carbon stocks in wood products can contribute towards a mitigation
strategy, but this idea was not taken up in the chapter dealing with the built
environment.

In its fourth report, the IPCC considered various mitigation strategies to reduce
the levels of carbon dioxide in the atmosphere. Noting that current mitigation
strategies and reductions in energy intensity have been inadequate and that carbon
dioxide levels are actually rising faster now than at the end of the last century. The
ultimate aim of the United Nations Framework Convention on Climate Change
(UNFCCQ) is to stabilise the build up of greenhouse gases in the atmosphere before
this leads to dangerous interference (i.e. a change in average global temperature
greater than +2 °C) with the global climate system. It is predicted that, unless there
is a substantial change in policies, the energy mix that will be used over the next
20 years or so will be largely unchanged from the present (i.e. about 80 % based
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upon fossil fuels). Consequently, the energy-related emissions of CO, by 2030 will
be 40-110 % higher than at present. The combined effects of population growth,
economic development, consumption behaviour and technological activities have
thus far overwhelmed any reductions in anthropogenic greenhouse emissions that
have been achieved through efficiency gains. It is generally agreed that the level of
all greenhouse gases in the atmosphere should not exceed 550 parts per million
(ppm) CO,e (which means a CO, level no higher than 450 ppm (IPCC 2007) in
order that the average global temperature increase does not exceed 2 °C, although
more recent evidence indicates that these levels may actually need to be lower. It is
recognised that countries that have not contributed in any significant way to historic
emissions of greenhouse gases have a right to follow the development path enjoyed
by the more prosperous nations of the planet and that this will almost certainly lead
to increased emissions of greenhouse gases by those countries. This then requires
even greater efforts on the part of developed countries to reduce their emissions
of GHGs.

Land use mitigation strategies could contribute as much as 1540 % towards
cumulative abatement in the twenty-first century (IPCC 2007). Both agricultural
and forestry mitigation options are considered to be cost effective abatement
strategies. The question asked in this chapter is how do we develop effective
standards in order to encourage the use of timber products in the built environment?
We begin by considering the current framework for determining environmental
impact.

10.3 Type III Environmental Declarations and Standards

The procedure for the development of programmes to produce Type III environ-
mental declarations (EPD) is enshrined within ISO 14025 ‘Environmental labels
and declarations — Type III environmental declarations — Principles and proce-
dures’. The aim of such declarations is to allow for comparisons between the
environmental performance of products that fulfil the same function. Such com-
parisons are based upon independently verified data using life cycle assessment
methodology. This is part of a concerted move by national governments and other
agencies to allow for informed decisions on the use of products and materials to be
made which are based upon quantifiable data.

There is an increasing awareness of environmental issues amongst the business
community and the general public and this is leading to a desire to make
environmentally-responsible decisions regarding purchases of goods and services.
The providers of such goods and services are well aware of this trend and environ-
mental claims can form an important part of their marketing strategy. Regrettably,
such claims are often not justified and there has accordingly been a need to develop
methodologies that allow for informed choices to be made when it comes to
purchasing decisions.
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Fig. 10.2 An LCA as a complex analytical process. The quality of an LCA is highly dependent
upon the quality of information that is used to construct it. For the product stage of the life cycle it
is possible to obtain reasonably accurate data which can be audited, but as one moves further along
the life cycle, it is increasingly necessary to make assumptions, which can have very significant
impacts on the LCA. With increasing use of chain of custody procedures throughout the whole life
cycle, it will become possible to obtain more accurate LCA data. The shading in the diagram
represents the relative impacts of the different processes. Behind each process there lies a chain of
other processes and decisions have to be made where to draw the system boundary and where to
apply cut-offs (copyright Renuables)

Life cycle assessment (LCA) is a tool that has been developed in order to analyse
and quantify the environmental burdens associated with the production, use and
disposal of a material or product and is arguably the best way of quantifying this
information (Hill 2011). The methodologies of LCA are based upon thermody-
namic principles. The system that is being studied is defined and a system boundary
is drawn around it. Mass and energy flows across the boundary are then quantified.
The environmental impacts associated with these flows are determined. Although
the methodology is, in principle, the best approach, the details of how such a series
of calculations can accurately reflect the environmental burden often become
exceedingly complex (Fig. 10.2).

Crucial factors affecting the outcome of an LCA are the choice of functional
unit, system boundary, various assumptions made with respect to the product life
cycle, data quality, and the source of generic data. This makes it exceptionally
difficult, or very often impossible to compare the environmental performance of
products that perform a similar function. For example, it might be decided that a
functional unit is a window of certain dimensions for a building project. It is very
unlikely that different manufacturers will have chosen the same functional unit,
system boundary, life cycle scenarios, etc.; often making informed choices
extremely problematical. Other problems arise when manufacturers wish to present
their product in the best possible way in terms of environmental performance. There
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are many ways of doing this, through (for example) judicious choice of the system
boundary, or making favourable assumptions regarding the product performance
during the lifecycle and especially with respect to end of life scenarios.

In order to develop a framework that allows for comparability of environmental
performance between products, ISO 14025 was introduced. This describes the
procedures required in order to produce Type III environmental declarations
(EPD). This is based on the principle of developing product category rules (PCR)
which specify how the information from an LCA is to be used to produce the EPD.
A PCR will typically specify what the functional unit is to be for the product.
Within the framework of ISO 14025, only the production phase (cradle to gate) of
the lifecycle has to be included in the EPD, forming what is known as an informa-
tion module. It is also possible to include other lifecycle stages, such as the
in-service stage and the end of life stage, but this is not compulsory. ISO 14025
also gives guidance on the process of managing an EPD programme. This requires
programme operators to set up a scheme for the publication of a PCR under the
guidance of general programme instructions.

There has to be transparency as to how the programme works and there must be a
mechanism for the verification of a PCR as well as the means to allow for
consultation with interested parties. The programme operator provides a repository
for the store of the general programme instructions, the PCR and EPD, although an
EPD is owned by the manufacturer(s) of the product. Clearly, there is the distinct
possibility that different programme operators will produce a different PCR for the
same product category and ISO 14025 encourages programme operators to harmo-
nise their product category rules. Some countries have taken a lead in developing
national EPD programmes, which although a positive move in terms of providing
an incentive for the improvement of the environmental profile of goods and
services, was viewed as being a potential barrier to trade within Europe. In March
2011, the Construction Products Regulation (305/2011) was introduced, replacing
the Construction Products Directive (89/106/EEC). The Construction Products
Regulation states that where a European standard exists then this has to be used.
In addition it states that ‘For the assessment of the sustainable use of resources and
of the impact of construction works on environment Environmental Product Dec-
larations should be used when available.’

There have been standards issued that apply to the construction sector in order to
ensure greater comparability of the environmental performance of products. ISO
21930 gave some guidance on both PCR and EPD development, but this was
recently replaced in Europe by EN 15804, which is a core PCR for building
products and it is therefore considerably more detailed and prescriptive. Further
guidance is given in EN 15942, which gives information regarding the format of an
EPD for business to business (b2b) communication in the construction products
sector. The primary purpose of an EPD according to ISO 14025 is for b2b
communication, but an EPD can be used for business to consumer (b2c) commu-
nication. In the latter case, there are further requirements upon the process, which
apply especially to the verification procedures. In any case, ISO 14025 encourages
those involved in the production of an EPD to take account of the level of awareness
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of the target audience. Standards are increasingly removing the flexibility that was
once available when determining the environmental performance of products and
services.

The issue of carbon storage in products for use in the built environment is not
dealt with directly in EN 15804, although it does not rule out the use of other
methodologies for calculating the benefits of the storage of sequestered carbon
dioxide. In Section 6.4.3.2 of EN 15804 it states that: ‘Materials flows carrying
specific inherent properties, e.g. energy content, elementary composition
(e.g. biogenic carbon content), shall always be allocated reflecting the physical
flows, irrespective of the allocation chosen for the processes’. At the time of writing
this chapter there is a pre-standard pr-EN16485 ‘Round and sawn timber — Envi-
ronmental Product Declarations — Product category rules for wood and wood-based
products for use in construction’ which is out for consultation, which does include
sequestered carbon in timber products. It remains to be seen if this remains in the
final version.

10.4 Principles of Life Cycle Assessment

Since LCA methodology underlies the production of an EPD, it is instructive to
consider the process of producing an LCA in more detail. The first part of an LCA is
to determine the goal and scope of the study; that is the reason that the LCA is being
performed in the first place. Based upon this, the next step is usually the consider-
ation of a functional unit. In some ways this can be a relatively simple and
straightforward process, for example the functional unit is a door, but this does
not necessarily allow for comparability between products. For this reason, it is
important to be very specific about the functional unit, specifying dimensions and
other data to ensure that the LCA is realistic, e.g. are the door fittings included or
not? It is also necessary to specify a system boundary, in other words what is
included in the analysis and what is not, but just as important which parts of the
process for which data is collected, where generic data is used and where data is
based upon estimations, or assumptions. Some of the assumptions made may have a
significant impact on the LCA and in order to test this, a sensitivity analysis is
performed. An important aspect of any LCA is transparency, something that can be
very difficult to achieve, especially if the LCA is complex and/or uses highly
sensitive production data that (for understandable reasons) the manufacturer may
not wish to disclose. The issue of data sensitivity can be dealt with by the LCA
review process which is an important aspect in proving the credibility of the
assessment.

The methodology for performing an LCA is now enshrined in two standards
(ISO 14040, 14044) and the procedures follow a series of well defined steps. The
first of these is ‘Goal and Scope Definition’. The goal is the reason for carrying out
the LCA, the intended audience and the application of the study. The scope
definition is concerned with the determination of the functional unit to be studied,
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the delineation of the system boundary, allocation procedures, assumptions, limi-
tations and all the other technical aspects concerned with deciding what is to be
included in the LCA. Once the goal and scope are defined, the next stage is an
‘Inventory Analysis’ which is concerned with various aspects of data collection,
analysis and validation as well as refining the system boundary, determination of
mass flow inputs and outputs and allocations. This stage involves an iterative
process with the ‘Goal and Scope Definition’ phase. Having gone through this
bookkeeping process, the LCA then moves on to the ‘Impact Assessment phase’.
This involves the mandatory elements of the selection of the impact categories,
classification and characterization. There may also be other stages where the
various impacts are normalized, weighted and ranked. Some sort of data quality
analysis will also be included. The last process is ‘Interpretation’, where the
significant issues are identified and the data is evaluated for completeness and for
its sensitivity to variables. This stage will often involve peer review. Finally,
conclusions and recommendations are made.

10.4.1 Goal and Scope Definition

The results obtained from an LCA study are wholly dependent upon what the goal
and scope of the study is. It is extremely important that this is defined so that the
LCA is not quoted out of context. There are many reasons for performing an LCA;
it may be desired to determine where the greatest environmental impacts (hotspots)
of a process are, a company may wish to provide data to customers, or it may be
used as a marketing tool. It is at this stage that the system boundary of the study is
decided. This can be quite a difficult thing to do in practice, especially for complex
products or services and it is quite usual to define what is termed a foreground
system and a background system. The foreground system is where the LCA
practitioner will gather real data from the factory, or building site or anything
else needed for the processes that are closest to the subject of the study, whereas the
background system might represent grid electricity, or road transport, or some other
generic input that is taken from existing data sets. In most cases an LCA will
represent a ‘cradle-to-grave’ study, from inception to disposal, but in other situa-
tions only a small part of the life cycle may be studied and it is obviously very
important to state this. It is also very important to state what has been included and
what has been left out of an LCA, especially if the merits of differing products are
being compared. An example might be ignoring the environmental impact of the
disposal of a favoured product, or an unrealistic assumption for a product lifetime to
give a better LCA result. If the LCA is to have any virtue then the assumptions
made must be stated, it must be transparent or it has no value.

One of the most important components of an LCA is the functional unit. This
represents a quantitative measure of a product or service that is the subject of the
study. An example of a functional unit may be 20 m?® of a wall for a suburban
domestic house and the object of the LCA study may be to compare the relative
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merits of timber, brick, or concrete as building materials. The functional unit is a
fair comparison, since this is what will be used in service. If this was not the
determinant, then unscrupulous vested interests might choose to use volume or
mass or any other measure that gave their product a competitive edge.

10.4.2 Inventory Analysis

The life cycle inventory (LCI) analysis involves the collation of data about the
inputs and outputs associated with the various substances and energy flows into and
out of the system of interest. By measuring the flows of matter into and out of the
system, it is possible to do a mass balance calculation to show if anything is
missing. Matter flowing into the system should equal matter flowing out.

The whole system is broken down into a series of subsystems and the inputs and
outputs associated with each of these are determined. Problems can arise at this
stage because the data used may be confidential and hence unverifiable, or it may be
open source data that is a poor representation of the real process. It is important that
data sources are revealed in the final report. This process becomes much more
complicated if the subsystems of interest fulfill more than one function. This is
known as the allocation problem. Examples of multifunctional systems are:

¢ The material of interest is but one product from a complex manufacturing
process. An example of this is a product from a petrochemical plant where all
of the processes are interlinked;

» The waste generated by the process is one of many inputs into a waste manage-
ment system which produces emissions and maybe energy as a by-product;

¢ The material may be one part of a cascading recycling system which requires
material and energy inputs and has emissions and wastes at each stage of the
downcycle, but the material of interest may be obtained from one part of the
process only.

How can allocations be made in the case of such multifunctional processes?

» The best strategy is to avoid allocations wherever possible. There are two ways
to do this, either by breaking the subsystems down further so that the associated
environmental burden becomes apparent, or by expanding the systems under
study so that the same functions are incorporated by all of the systems;

« If allocations cannot be avoided, then it is best to make an allocation on the basis
of how a quantitative change affects the environmental burden in a meaningful
way. This might mean a mass allocation an economic allocation or some other
appropriate physical parameter. Economic allocations tend to be favoured
because the reason why the material or product is required is driven by economic
factors. However, with economic allocations problems do arise in accounting the
impacts or benefits physically associated with the product, such as beneficial
carbon storage in a wood product not in its associated offcuts.
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10.4.3 Impact Assessment

The Life Cycle Impact Assessment (LCIA) phase involves multiplying the various
environmental burdens (outputs) by factors representing the environmental damage
or extent of resource depletion that these different substances exhibit. The way that
this is done depends upon the goal and scope of the LCA, and reflects the
environmental issues that the LCA is designed to address. The process also involves
the clustering of the data into a relatively small number of environmental impact
factors. Other components of this part of the analysis may include sorting the
impacts into a hierarchy of importance, or the weighting of impacts; which may
involve some kind of qualitative assessment. The problem with these sorts of
activities is that the aggregation of complex phenomena into a few impact factors,
although desirable from the point of view of making the LCA understandable, may
end up producing misleading (or even meaningless) data. There have been hundreds
of different impact categories presented in LCAs, with some being more common-
place [e.g. Leiden University Institute of Environmental Sciences (CML) baselines,
or the International Reference Life Cycle Data System (ILCD)]. Notwithstanding
the problems that may arise from aggregating and simplifying disparate data into
relatively few impact factors, it is usual to report environmental impact in terms of
the following factors:

» Abiotic resource depletion: which includes depletion of fossil fuels, minerals
and metals and is reported either in terms of kg of antimony equivalent or kg of
oil equivalent;

¢ Land use impact: this is the area of land used multiplied by the occupation time
and is expressed as m” yr—';

* Global warming potential: which is the warming potential of the various emitted
gases expressed as kg CO, equivalents (CO,e) over a period of time (20, 50,
100, 500 years) and indicated as GWP100, for example. This time frame is very
important because different gases have various residence times in the atmo-
sphere. For example methane, which has a greater global warming potential than
CO,, has an average residence time of 12 years before it is oxidized to CO, and
water, with the result that it has a GWP20 of 72x CO,e, but a GWP100 of 25 x
COse;

« Stratospheric ozone depletion potential (ODP): this is expressed in terms of kg of
CFC-11 equivalents;

* Human toxicity potential (HTP): this is expressed in terms of the toxicity with
respect to the reference substance 1,4-dichlorobenzene (kg 1,4-DB eq.);

» Eco-toxicity potential (ETP): is also given as kg 1,4-DB eq., and is a factor that
includes the toxicity potential for organisms in the air, soil and in water;

¢ Acidification potential (AP): is the contribution of gases such as SO, and NOx to
acid deposition and is expressed in SO, equivalents;

* Photochemical oxidant creation potential (POCP): is related to the emissions
which are capable of causing photochemical smog and is usually expressed as kg
ethylene eq.;
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» Eutrophication potential (EP): is related to the ability of nutrients such as nitrate
to cause over-fertilization of soil or water and is expressed in terms of phosphate
equivalents.

10.4.4 Interpretation

This phase of the LCA involves analyses of the results obtained from the LCI and
LCIA, gives conclusions and explains what the limitations of the study are. Prior to
this, a sensitivity analysis is carried out in order to examine the influence of data
quality, variability and availability upon the LCA to indicate the level of reliability
of the study. Continual feedback is strongly advocated in ISO 14040 and the
sensitivity analysis is one of the major stages where the LCA practitioner may
question the original data collection, or the appropriateness of secondary data used
to ensure the most accurate study. If the study is to be used externally it is also
necessary to subject the analysis to critical review by a suitably qualified third party
as a check on the veracity of the work. Finally, the findings and conclusions are
reported with reference to the intended use of the study. The LCA in total should be
a complete, transparent and unbiased account of the study. LCAs not meeting these
essential criteria should be treated with extreme caution at the very best.

10.5 Principles of Atmospheric Carbon Storage

Trees capture atmospheric carbon dioxide via photosynthesis and a proportion of
this sequestered carbon is stored in the above-ground woody biomass. Wood is
composed of three main biopolymers (cellulose, hemicellulose and lignin) and to a
first approximation it can be assigned a stoichiometric ratio of CH,O. This means
that atmospheric carbon comprises a minimum of 40 % of the dry wood mass
(increasing somewhat with increasing lignin content). Each tonne of dry wood
therefore equates to the removal of approximately 1.5 tonnes of atmospheric carbon
dioxide. The advantage of this ability to store atmospheric carbon depends upon the
length of time before the material is oxidised and the carbon released back to the
atmosphere. In all situations where carbon flows are considered it is essential that a
distinction is made between biogenic and fossil carbon sources. However, even
with biogenic carbon it is also important to differentiate between carbon that is held
in long-term storage (such as old-growth forest) and that derived from newer
managed, or plantation forests.

Consider the different scenarios illustrated in Fig. 10.3. In Scenario (a), old
growth forest is burnt and the land cleared for alternative use. The result in terms of
GWP100 is a release of atmospheric carbon dioxide. This is the carbon content was
previously held in long term (historical) storage. Thus although technically this is
biogenic carbon, it represents carbon that would have been in storage prior to the
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industrial revolution was part of the natural biogenic cycle and can be viewed as
being the same as fossil carbon.

In Scenario (b), a new forest plantation is established and the trees are allowed to
grow for 50 years before harvesting and restocking. Carbon is removed from the
atmosphere as the atmospheric carbon dioxide is photosynthetically bound in the
biomass. The overall result in terms of GWP100 is a benefit because atmospheric
carbon dioxide has been sequestered. If the forest biomass is burnt with energy
recovery after 50 years, then the above-ground biomass is oxidised and the accu-
mulated atmospheric carbon is lost. The overall result is nonetheless, still a benefit
in terms of carbon sequestration. This is because there has been removal of
atmospheric carbon dioxide during the 100 year period of consideration and when
the above ground biomass is burnt; this results in the return of atmospheric carbon
dioxide. This only applies because new forest was created. However, the burning of
woody biomass cannot seriously be considered an effective mitigation strategy. Far
better, is one in which the calorific value of the biomass is utilised and substituted
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for a fossil fuel alternative. The benefit then arises not only from the storage of
atmospheric carbon in the growing biomass, but additionally from the avoided
emission of the fossil carbon.

In Scenario (c), the biogenic carbon stored in the plantation forest is stored in
timber products for 50 years, before it is used to generate energy. In this way three
benefits are realised. During the growth phase of the forest carbon dioxide is
sequestered due to the incremental growth of the trees. After harvest, the carbon
continues to be stored in the timber products. It is only at the end of the life that this
stored carbon is released into the atmosphere. Once again, if the wood is burnt with
energy recovery, then there is also the benefit of the avoided emission of the fossil
carbon. An even better option is to cascade the wood material down the product
value chain before final incineration with energy recovery.

10.6 Voluntary Standards and Carbon Sequestration

There has been some willingness to deal with the evaluation of biogenic carbon
storage in long-life products in national standards. In the UK this issue was dealt
with in the British Standard PAS 2050. This considers a 100 year assessment
period. Annexe C describes the methodology to be used for calculating the storage
of carbon in products. Two methods for calculating the weighted average of the
effect of carbon storage in a product are given. For a product with a life less than
2 years, no carbon storage benefit can be assigned, but for products with a life of 2—
25 years a weighting factor is calculated, with a different weighting factor for other
storage scenarios. This can only be applied to the storage of biogenic carbon, which
is assigned a negative CO,e value. However this cannot be applied if the biogenic
carbon is derived from old growth, or native forests, where land use change has
occurred. Emissions of biogenic carbon are not considered, since the origin of
biogenic carbon is atmospheric carbon dioxide. Weighting factors are also applied
for delayed release of GHGs.

Methodologies for accounting for the carbon stored in products are given in the
International Reference Life Cycle Data (ILCD) Handbook, published by the
European Commission Joint Research Centre (Institute for Environment and Sus-
tainability). This also considers a 100 year assessment period. For carbon storage in
products, the relevant sections are 7.4.3.6.4 and 7.4.3.7.3. It is recommended that
fossil and biogenic carbon releases (as CO, and CHy) should be differentiated.
Furthermore, all carbon emissions associated with land use changes and from
biomass associated with virgin forests should be treated as fossil carbon. Emissions
associated with plantation forests are to be inventoried as biogenic carbon. Uptake
of atmospheric carbon dioxide is inventoried as ‘resources from air’. A methodol-
ogy is given for accounting for the removal and storage of atmospheric carbon
dioxide. One of the issues discussed is that of carbon storage for a long period of
time (e.g. 80 years) and how this then relates to the commonly used GWP100
parameter. GWP100 is a value given to the result of the emission of a pulse of a
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global warming gas in terms of its effect upon the environment for 100 years. Thus
if there is an emission of fossil-derived carbon dioxide into the atmosphere, its
radiative forcing effect over a period of 100 years will gradually decrease as it is
taken up by various natural sinks (the Bern cycle referred to earlier). For this reason
the parameter GWP100 is used (the global warming potential over a 100 year
period).

However, in the case of carbon storage in a long life material for 80 years, it
would be incorrect to show the emission at end of life in terms of a GWP100 value,
since the total accounting time being considered is now 180 years. The ILCD
methodology deals with this in the following way. The uptake of atmospheric
carbon dioxide is inventoried as ‘Carbon Dioxide — Resources from Air’ and the
emissions as ‘Carbon Dioxide (biogenic) — Emissions to Air’. These two flows then
cancel each other out. Meanwhile, the issue of the storage in the product is
calculated by declaring a correction flow for delayed emission of the carbon dioxide
and giving it a value of 0.01 x the CO, equivalent mass stored per year. The same
method is used to calculate the storage of fossil carbon in a long life product, except
that there is no consideration given to the category ‘Carbon Dioxide — Resources
from Air’. Thus, there is a net effect of the release of the fossil derived CO, at the
end of life, but the compensatory effect of the delayed emission of the fossil carbon
is taken account of.

10.7 Forestry and Chain of Custody Certification

With proper management practices and with the use of forest products in long term
applications the forestry sector can make a significant contribution in sequestering
atmospheric carbon dioxide. An essential component of such a strategy is the use of
robust certification and chain of custody schemes. The forestry sector has long been
regarded as being a contributor to climate change because of considerable adverse
publicity regarding deforestation. At the present time, it is estimated that defores-
tation contributes more than 17 % of total anthropogenic GHG emissions (100 year
GWP in CO,e). In order to address negative public perceptions regarding the use of
timber products a range of certification schemes have been introduced. Up until the
present time, these have been voluntary in nature and have been managed by
various organisations. The most commonly encountered are the Programme for
the Endorsement of Forest Certification (PEFC) scheme and the Forest Stewardship
Council (FSC) scheme. PEFC is an umbrella international organisation that
endorses national or sub-national schemes. In the United States of America and
Canada the Sustainable Forestry Initiative (SFI) programme is used and within
Canada there is also the Canadian Standards Association (CSA) Sustainable For-
estry Management Standard, both of which are recognised by the PEFC. PEFC
adopts three approaches for chain of custody certification:
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e Clients can physically separate and segregate certified wood from different
sources during all stages of the value chain, or

¢ A complete batch of products can be certified if the amount of certified material
exceeds a defined threshold, or

* A specific amount of the batch can be labelled as certified which equals the
percentage of material obtained from a certified source.

FSC is an international organisation consisting of over 800 representatives
worldwide. The organisation is diverse and has representatives from the industry,
indigenous groups, community forestry groups and forest certification organisa-
tions. FSC forests meet approved standards for forest management, which is backed
up by chain of custody certification.

In July 2002, the European Parliament produced the Sixth Community Action
Programme, which indentified ‘as a priority action the examination of the possibil-
ity of taking active measures to prevent and combat trade in illegally harvested
wood. . .”. Following on from that, in May 2003, there was a report produced by the
European Commission entitled the ‘Forest Law Enforcement, Governance and
Trade (FLEGT): Proposal for an EU Action Plan’. As a result, the European
Union attempted to negotiate Voluntary Partnership Agreements (FLEGT VPAs)
with timber producing countries in order to introduce a licensing scheme and
regulate trade. To date, six countries have finalised VPA negotiations with the
EU, with four more in negotiation. None of these has so far (2012) fully
implemented the licensing system. Subsequently, the EU Timber Regulation
came into force in December 2010, making it illegal to place illegally harvested
timber and timber products in the EU market as of 3rd March 2013. This requires
that due diligence is applied at all stages of the supply chain. This will presumably
provide the imperative that has, so far, been lacking in implementing the
FLEGT VPAs.

10.8 Carbon Valuation and Forestry

Another aspect of ensuring that forestry services are embedded within our eco-
nomic system is the issue of carbon valuation. At the present time, such schemes are
linked to emissions of carbon dioxide and there is currently no scheme operating
that is able to place a valuation upon the long-term storage of biogenic carbon. The
Kyoto Protocol bound the signatory Annexe 1 countries to participate in a cap and
trade scheme for the six major greenhouse gas (GHG) groups (carbon dioxide,
methane, sulphur hexafluoride, nitrous oxide, chlorofluorocarbons, hydrochloro-
fluorocarbons). Nations have been given emissions quotas within this scheme and
those that emit less than their assigned quota are permitted to sell these credits to
nations that exceed their quota. It is also possible for the developed countries within
the scheme to sponsor projects in developing countries that result in GHG emis-
sions and to earn tradable credits in this way. This is achieved through the use of
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joint implementation (JI) projects within the clean development mechanism
(CDM). There have been a number of GHG trading schemes implemented through-
out the world.

The European Union Emissions Trading Scheme (EU ETS) is currently the
largest international GHG trading scheme in the world. It was created in conjunc-
tion with the Kyoto Protocol and started operating in January 2005. Caps were
applied to the amount of carbon dioxide emitted by industrial plants with a power
supply in excess of 20 MW thermal. Covering nearly half of the carbon dioxide
emissions of the EU, the first phase of this scheme, running from 2005 to 2007,
attracted much criticism. This was because an oversupply of credits led to a
collapse in the market price. In phase two of the scheme, the European Commission
claims to have been much tougher on emissions permits, but the introduction of a
carbon offsetting programme allows for the possibility that the reductions in the cap
could be met by offsets alone.

Despite the non-participation of the US in the Kyoto Protocol, several US states
began to develop carbon trading schemes of their own. The State of New York
developed the Regional Greenhouse Gas Initiative (RGGI) in conjunction with nine
north eastern US states, with the aim of reducing the carbon emissions of the
electricity generating sector by 10 % below 2009 levels by 2018. This programme
was launched on 1st January 2009. The Chicago stock exchange rolled out a CO,
emissions trading scheme in 2003 and in 2007 and it created a mechanism for
emission offsets by involving projects that cleanly destroy CFCs. In 2007, four
Canadian provinces and seven US states joined together to form the Western
Climate Initiative which is a regional carbon trading system.

The New Zealand Emissions Trading Scheme is being gradually phased in, with
a transition period operating from July 2010 until December 2012. During this
period, a New Zealand Emissions Unit will need to be surrendered for every two
tonnes of carbon dioxide equivalent emissions, at a fixed cost of NZ$12.5 per tonne
COQC.

We are still very far from the situation where there is a global GHG trading
market and the patchy coverage that we have at the moment allows for the
possibility of carbon leakage. This can take the form of direct leakage, where
production and hence the environmental burden is shifted out of a country to one
that is not compelled to reduce or fix its carbon emissions. Indirect leakage occurs
because the externality costs are being applied to emissions rather that the fossil
fuels directly, allowing non-participating countries to purchase these cheaper feed
stocks on the open market. One way to even-out the market is for import tariffs to be
set which reflect the extra costs borne by industry in participating countries.
However, this type of mechanism is likely to fall foul of the General Agreement
on Tariffs and Trade.

There has been an introduction of schemes such as the Verified Carbon Standard,
which claims to be one of the major agencies used by agencies issuing credits in the
voluntary carbon market. The website of the Environmental Finance Directory lists
36 such schemes operating worldwide at present. Such schemes are able to provide
verification programmes for carbon offsetting through forestry projects. However,
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the extension of the carbon credit value chain to the use of renewable materials in
the built environment has not yet been included.

10.9 Conclusions and Recommendations

In terms of the use of materials in the built environment and evaluating their
environmental impact, we are still in a situation where voluntary standards are
being used, where they exist. There has been action to make these standards more
rigorous and prescriptive with the introduction of EPDs and within Europe with the
introduction of a core PCR for materials used in the built environment and the
introduction of the ‘Construction Products Regulation’. Although the production of
EPDs is presently voluntary, there will rapidly be a necessity to produce EPDs in
order to meet the requirements of procurement. The certification of timber products
has, until now, been voluntary, but take up has been patchy. Europe has encouraged
the wider use of certification on a voluntary basis, but with relatively little success.
There is a tendency to use voluntary schemes only when they are perceived to be of
benefit, either for marketing purposes, or when there is some coercion, through the
enactment of appropriate legislation. If we are to create carbon markets that are able
to assign a monetary value to sequestered carbon stored in the built environment, it
will become necessary to move towards a system where it is a legal requirement to
have proper certification of the carbon footprint of products. The formalisation of
procedures related to the chain of custody of forest products provides an opportu-
nity for simultaneously incorporating LCA data. This represents an opportunity for
the forest products sector that should be addressed. One of the problems with this
sector is the diversity of sources, heterogeneity of material and huge range of
products that are produced. This is a much more complex situation than that
faced by the concrete, steel and polymer sectors. It is essential that the forest
products industry uses adopts chain of custody systems that are integrated with
LCA tools. The ability to track products through the value chain when they are used
in buildings will be possible with the increasing adoption of BIM. It will be
necessary to extend chain of custody through first life and on to subsequent lives,
as the material is cascaded down the value chain and at end of life when the
sequestered carbon is finally returned to the atmosphere. This will allow for a really
effective and accurate tool for informing LCA, policy makers and the public. The
forest products industry has considerable experience in chain of custody certifica-
tion, this expertise should be harnessed in the future to use chain of custody
procedures to ‘pull through’ environmental information.
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Chapter 11

Exploring Market Strategies Based

on Voluntary Environmental Certification
in a Post-Soviet Transition Economy

Ludmila Palekhova and Gennadiy Pivnyak

11.1 Introduction

Unlike the relatively static form of regulation that is associated with government
controls, voluntary certification, including environmental certification, is based on
market mechanisms promoting the development of free and fair competition.
Voluntary environmental certification and the use of eco-labels demonstrate the
degree of a participating producers’ responsibility regarding the environmental
safety of their products and production processes. This invites an improvement in
consumer confidence and potentially leads to increased domestic and foreign sales.

It should be noted that voluntary application of international standards, such as
ISOs and sector specific voluntary sustainability standards, is a new phenomenon
for post-Soviet states which have endured the complex realities linked to a transi-
tion economy. Against the background of total economic recession, these states
maintained their long held principles of ‘command-and-control’ economic admin-
istration with strict control upon all forms of production activities.

Russia, Ukraine, Belarus, Kazakhstan, and other newly independent states
adopted national certification systems for products and production processes; how-
ever, they all inherited the main disadvantages of the Soviet system of technical
regulation—compulsory nature, complexity and length of certification procedures,
unwieldiness, and chaotic character of outdated standards (Nikiforov and Bakiyev
2005).
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In recent years, under the pressure to adapt to globalisation of trade and financial
relations, the terms of doing business within the post-Soviet space have undergone
profound changes. An important factor here is that large industrial states, such as
Ukraine and Russia, joined the World Trade Organization (WTO). Additionally, in
2011, eight newly independent states signed the Free Trade Area Treaty in which
trade relationships within the Commonwealth of Independent States (CIS) is reg-
ulated based on WTO standards. Along with this, post-Soviet countries are also
implementing their own vector of integration development. For example, Ukraine
strengthens its European orientation with a view to realisation of the EU Associa-
tion Agenda, while developing bilateral cooperation and forming free trade areas
with international partners throughout the globe.

To comply with international agreements and to promote both global and
domestic market relations, some post-Soviet countries, e.g. Ukraine, implemented
reforms to reduce the abundance of technical regulations in trade through
harmonisation of certification procedures with those procedures which were
established in the EU, in accordance with provisions of EU Directives. The reforms
also should help to implement the recent field practices of voluntary certification
based on the voluntary sustainability standard systems. As a result, in the majority
of post-Soviet countries the list of products subject to compulsory certification has
been significantly reduced: in Russia by 25 %, in Belarus by 40 %, and in Ukraine
by 65 % (UkrSREC 2013).

However, it should be noted that the majority of manufacturing enterprises
cannot easily adapt to new business conditions and therefore suffer severely from
the ‘crisis of liberalisation’. Formerly, the state was charged with performing a
broad spectrum of strategic tasks including those related to the environment,
i.e. setting compulsory rules and requirements for every kind of production and
product. Today business executives facing free choice have to make independent
decisions regarding transition to meeting high environmental standards. In partic-
ular, the problem they face is the selection of market strategy based on voluntary
environmental certification and associated eco-labelling.

Therefore, the main aim of this chapter is to explore the potential of market
strategies for the development of companies that are based on voluntary environ-
mental certification, under the conditions of transition economy. To achieve this
aim, the following research objectives were formulated:

¢ to study the key drivers for using the voluntary environmental certification by
manufacturing enterprises in the post-Soviet countries;

 to identify the main benefits of voluntary systems for environmental certification
and their contribution towards an improved positioning on the market;

e to suggest generic marketing strategies based on the voluntary environmental
certification for producers in countries with economies in transition.
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11.2 Analysis of Key Drivers for Using Voluntary
Environmental Certification in Countries
with Transition Economies

Economic theory and standard global practice of doing business have already
recognised that voluntary environmental certification is a valuable and flexible
tool in facilitating company development and stimulating their respective market
activities (Thompson et al. 2009). Experience gathered from numerous studies have
shown that the key motivations for producers applying different systems of volun-
tary environmental certification are: achieving market targets, including the devel-
opment of competitive advantage; image improvement with particular focus on
‘green’ credentials in target markets; demonstration of high eco-efficiency of
processing and packaging, etc. Considering the environmental component as a
tool for development rather than unavoidable costs, producers have an opportunity
to access the profitable international markets of ecologically valuable products
(Gonzalez-Benito and Gonzalez-Benito 2005).

At the same time, companies endeavour to ensure long-term economic benefits
from the environmental certification programmes owing to more efficient produc-
tion systems. In this aspect, economically quantifiable benefits include increasing
the capacity, energy and resources saving, reduction of waste treatment costs, raw
materials savings, insurance cost reductions, etc. (Matuszak-Flejszman 2009). As a
result, a producer can develop a more efficient business model than that of their
competitors, and subsequently capture and maintain higher added value than
competitors are capable of.

In the post-Soviet space, the voluntary environmental certification is based
mainly on the ISO 14000 family of international standards—this applies to Russia,
Ukraine, Kazakhstan, and other newly independent states. However, this instrument
has not become a significant trend in any of them (Cherp and Vynychenko 2012).
Particularly in Ukraine, as of 01.01.2012, only 92 companies were certified for
compliance with ISO 14001; this certification level is at the 2006 level (UkrSREC
2013). According to information provided by the Ukrainian non-governmental
organisation Living Planet, up till now, only 60 Ukrainian manufacturers have
eco-certified their products, which includes approximately 230 brands.

For the purpose of this research we have studied 11 Ukrainian companies to
identify factors that determine the reasons for using voluntary environmental
certification under the conditions of a transition economy. These industries
included: coal production, tires, aggregate, batteries, brick, cement, compressors,
pipes, a metallurgical plant, juice factory, and a vineyard. Two of them conducted
eco-certification of their products (piston compressors and clinker bricks); two
companies have ISO 14001 certification: the cement plant of the HeidelbergCement
Group (Dneprodzerzhinsk), and the battery plant ‘Vesta-Dnepr’ (Dnepropetrovsk).
The juice factory of the Sandora group (Nikolaev region) is certified for compliance
with ISO 14001 and Forest Stewardship Council (FSC) standards.
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Anonymous questionnaires and in-depth interviews with top-managers were the
methods of information gathering employed for this study. The questionnaire used
in surveying consisted of ten open-ended questions to clarify motives for applica-
tion of voluntary environmental certification of products and management systems.
Interviews were conducted with the help of the laddering method, which refers to an
in-depth, one-on-one interviewing technique used to develop an understanding of
how consumers translate the attributes of products into meaningful associations
with respect to self, following Means-End Theory (Gutman 1982). We used a
sequence of partially standardised questions to clarify hidden causes which slow-
down the development of voluntary environmental certification. The questions
were formulated in such a way to avoid stereotyped statements, and not to make
respondents answer in one particular way or another.

As a result of the survey, we determined the following motives in favour of
voluntary environmental certification (listed in-order of increasing endorsement by
responding subjects):

e The best environmental characteristics of products and management entail a
more favourable condition for business (two respondents). It is easier for
environmentally friendly companies to obtain licensing for new construction
activities; they have more favourable terms of insurance, crediting, etc.

o Environmental certification of products and management systems opens possi-
bilities for access to mechanisms of government support (three respondents).
Companies having environmental certification may participate in government
programmes of ‘green’ procurement; they can have tax benefits and state support
in the implementation of environmental innovation projects, etc.

e Good environmental performance of products and processes reduce the envi-
ronmental costs (three respondents). Some environmental costs are covered by
the profits of the companys, i.e. payments for excessive emissions, environmental
penalties, sanctions, etc.; environmental orientation of management can signif-
icantly reduce these expenditures, and therefore increase net profits.

» Environmental certification is considered as an important stage in development
of integrated management systems (six respondents). The consistent implemen-
tation of management standards, e.g. ISO 9001, ISO 14001 and OHSAS 18001,
reduces system conflicts and increases the efficiency of the entire management
system.

» Environmental management systems and ecological certification of products are
used for positioning in the target markets (eight respondents). As for certain
market segments, company must take a position that distinguishes it amongst its
competitors; demonstration of environmental policy may be such a position.

e Environmental certification is an effective marketing tool to remove barriers
related to entering specific markets (ten respondents). Environmental certifica-
tion demonstrates to potential customers that the manufacturer focuses on
aspects of environmental responsibility and compliance with higher environ-
mental standards.
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e Environmental certification is the condition for products distribution primarily
in the foreign markets (eleven respondents). Exporters have to reckon with
international environmental standards and higher demand for environmentally
certified products in the foreign markets.

As revealed by the survey results, the majority of managers noted that voluntary
environmental certification has potential for opening up new ways of business
development in the domestic market; that it is essential for establishing partnership
relations with suppliers, consumers, and other stakeholders.

In addition, each manager indicated the likely necessity of environmental certi-
fication for entering the global market or for fulfilling obligations to investors. This
can be confirmed by the analysed case studies: “Vesta-Dnepr” battery plant exports
75 % of its products and has a share of 1.4 % in the global market for accumulator
batteries; Dneprodzerzhinsk cement plant was certified after it had been taken over
by its investor HeidelbergCement Group. A company such as “Kerameia” is the
only environmentally certified enterprise in the domestic market of clinker bricks.
This company was established with the support of the American investment venture
fund “Horizon Capital”.

The results of in-depth interviews made it possible to clarify obstacles to the
broad implementation of voluntary environmental certification as a factor of suc-
cess in attaining of the competitive advantage. They are as follows:

e Lack of wide-scale integration of sustainable development principles into the
existing systems of management and marketing. Implementation of international
environmental standards should be supported by the general concept of integrat-
ing environmental concerns into the management functions of a company and
strategies for its business development.

e Poor understanding of tendencies for increased environmental awareness and
their effect on market relations. Voluntary environmental certification is the tool
for harmonisation of policy regarding market development of a company with
consideration for growing environmental awareness, also influencing market
relationships.

e Foreign customers and investors do not trust certificates issued by national
certification bodies. Accreditation of the Ukrainian eco-labelling programme
through the international eco-labelling system GENICES gave the right to
declare environment-related claims for Ukrainian products in accordance with
ISO 14024. In reality though, ‘western’ consumers are not always aware, nor
trusting, of Ukrainian eco-certification and labelling.

e Voluntary environmental certification requires significant financial investment.
As a rule, companies belonging to ‘dirty’ sectors of the economy are faced with
deep crisis situations; for them the shift of production towards environmentally-
friendly products and implementation of environmental management systems is
a difficult challenge.

o Environmental management systems based on general standards of the 1SO
14000 family are too uniform and are not always sufficient for companies in
certain branches. In newly independent states the implementation of voluntary



170 L. Palekhova and G. Pivnyak

environmental certification is done almost exclusively based on standards of the
ISO 14000 family. Whilst this is excellent in certifying a company and their
environmental management system, it does not provide significant information
regarding the eco-friendliness of products. Customers may be turned-off to the
management system situation, when they actually demand product eco-quality
and the respective eco-certification of products. Furthermore, product
eco-quality certification should follow after the implementation and certification
of an environment management system.

Therefore, as confirmed by the results of interviews, extending practices of
voluntary environmental certification it is necessary to develop the whole manage-
ment system of companies in accordance with the principles of sustainable devel-
opment. These take into account the increasing environmental awareness of
customers (including lucrative government authority contracts, i.e. green procure-
ment schemes) and its influence on the market relations, potentially filtering
through to influence the business at different levels. Also, there are no doubts
concerning the benefits of voluntary certification of environmental management
in companies, but for some businesses certification based only on the ISO 14000
standards family may be not sufficient. In particular, the manager of the coal
company ‘Pavlogradugol” made a clear statement that formal standards ISO
14001 are set for a generic enterprise without taking into account the specifics of
the mining industry. Furthermore, certification of a company itself (i.e. its man-
agement schemes) will not provide sufficient evidence about the environmental
quality of its products (as outlined in previous bullet-point).

It is tempting to management to consider selecting from the various international
industry-specific voluntary sustainability standards to certify their products
(e.g. FSC for wood and paper products), in addition to the general standards like
ISO 14001, ISO 14024, etc. But in any case, managers of enterprises should only
select from such available standards and systems of environmental certification
those which would help to form the most advantageous strategy for market
behaviour.

11.3 Market Strategies Based on Voluntary Environmental
Certification

As argued by Porter (1998), any business needs an effective market strategy for
securing an advantageous market positioning and ensuring a stable competitive
advantage. In this context, the results of questionnaires and interviews confirmed
that the decision regarding voluntary environmental certification is developed as a
response to the strategic targets of an enterprise, and may be considered as a tool to
reach them. Moreover, some enterprises may be competitive and attractive at
national and international levels only if their market strategies take into
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consideration the international environmental standards developed for sustainable
development of particular sectors of the economy.

For example, for different businesses, strategies based upon compliance with
one of the following standards may be essential for their effective market position-
ing: Forest Stewardship Council (FSC) which ensures sustainability of forests and
wood-processing industries; Marine Stewardship Council (MSC) forming rational
fishing quotas and traceability within supply chains of seafood; Sustainable Agri-
culture Network (SAN) standard applied to farms and farmers’ cooperatives; or
Responsible Mining Assurance (IRMA) standard for mining industry, etc.

Using such voluntary sustainability standards, companies may supplement their
market positions, primarily through the completely new principles of doing busi-
ness: increased consideration for the sustainability of certain raw materials at their
point of origin, production processes and traceability of supply chains, as well as
demonstration of corporate environmental responsibility. It is possible to distin-
guish two types of competitive strategies based on the extensive use of voluntary
environmental certification in order to gain a competitive advantage: differentiation
and focus strategies.

As is widely accepted in strategic management theory (e.g. Thompson
et al. 2013; Hill and Jones 2012; Wheelen and Hunger 2012; David 2011; Porter
1998; Hitt et al. 2007), the differentiation strategy is the ability of a company to
provide a unique offer with a special value to the customers in terms of its quality or
special features. Using a differentiation strategy allows a company to promote its
brands and charge a premium price for its products (Hill and Jones 2012). Market
strategies based on the use of voluntary environmental certification place a special
emphasis on the environmental sustainability of a product or a company within the
specific sector of the economy. The target consumers may consider this approach as
something unique, and attribute added value to it.

Depending upon the type of voluntary standards and certification being adhered
to, a company can implement various differentiation strategies; divided into two
categories—product differentiation and image differentiation.

In general, the strategy of environmental differentiation of the product and
services portfolio has proven its worth for sustaining competitive advantage and
is a significant success factor. The potential buyer selects the product from among a
variety of other similar products, being ready to pay a premium price for its
environmental uniqueness which is confirmed by an appropriate certificate and
visual packaging eco-label. However, it is difficult to apply product differentiation
strategy if environmental features of products are not well-known or are a subject of
indifference for a target consumer group.

The aim of environmental image differentiation is to create a corporate image of
a company as being environmentally sustainable, thereby distinguishing it from
competitors. This strategy can also be called an environmental branding strategy.
From the perspective of this strategy, environmental certification and eco-labelling
are essential brand elements which can act as a handicap for non-certified compet-
itors, as well as generate additional (i.e. monopoly) profits.
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The focus (or concentration) strategy is based upon selection of a narrow
competitive scope within an industry (Porter 1998). This strategy is aimed toward
serving the needs of a limited customer group or segment, where a company may
choose to concentrate on a particular market niche, which can be defined geograph-
ically, by type of customer, or by a segment of the product line (Hill and Jones
2012, p. 125). With regards to using voluntary sustainability standards, a company
may choose a particular market segment or a niche, in which there is a demand for
eco-certified products; then, it focuses activities on serving the needs of this market
segment. Integrating voluntary environmental certification into the focus strategies
may provide a competitive advantage in the target segments due to unique features
attained by goods or services through such certification, although it does not create
a competitive advantage overall.

It should be noted that in CIS countries the experience with strategic manage-
ment based on environmental certification is very limited. At the same time there
are examples of successful implementation of competitive strategies using, in
particular, FSC standards. In the following paragraphs we will analyse two exam-
ples of companies which have made recent gains in attaining significant market
share of their respective sectors of the economy, characterised by a high level of
management and are certified with ISO 9001 and ISO 14001 standards. Neverthe-
less, to fully achieve their marketing objectives they had to fully consider the new
format for environmental trends in the society.

The first company, OJSC' Mondi Syktyvkar Timber Processing Complex is one
of the leaders in pulp and paper production and the biggest paper producer in
Russia. It is specialised in the production of office paper, offset paper, newsprint
paper, and white top liner. The company strives for leadership in the domestic
market and towards expansion into international trade. To implement these strate-
gic targets, the company adopted product differentiation strategy: production of
special products which are designed, produced, and adhere to environmentally
responsible processes.

Taking into account the current tendencies of increasing environmental aware-
ness, the Mondi company based its strategy on conformance to such FSC standards
as FSC-STD-40-004 V 2-0 “Chain of Custody standard for companies supplying
and manufacturing FSC-certified products” and FSC-STD-40-005 V 2-1 “Company
evaluation of FSC Controlled Wood”. As a result, office paper “Snegurochka’? by
Mondi is the first Russian brand of office paper to be FSC certified. Today the
product takes the market lead among office paper produced in Russia; it is a four-
time winner of the ‘Brand of the Year’ Award. Moreover, it is successfully exported
to foreign markets (Mondi Syktyvkar 2013).

' An Open joint-stock company, abbreviated to OJSC, is a type of company in many post-Soviet
states, in particular in Russia and Ukraine. Its distinguishing feature is the right of stockholders to
trade in stocks without the permission of other stockholders.

2The Snow Maiden, a character in Russian fairy tales.
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For more than 18 years, the Ukrainian company ‘“Sandora” has maintained
leadership of the domestic juice market. The company has three production plants
with the total estimated capacity of approximately 1.5 billion packs of juice and
juice products per year, and total daily productivity of more than four million packs.
Sandora exports about 20 % of its products, representing 60 % of Ukrainian juice
exports (Sandora 2013). However, year by year, it has become increasingly difficult
to lead this market as it approaches saturation, and strong competitors offer
products similar in assortment, quality, and price.

To reach a significant competitive edge, in 2012 Sandora moved to the image
differentiation strategy. It developed an image of a manufacturer producing bever-
ages with the use of natural raw ingredients, and packing them into environmentally
sustainable packages. The company is planning to switch to using only
FSC-certified Tetra-packs which show the environmentally sustainable origin of
the forest resources used to produce the packing.

Practices by companies such as Mondi Syktyvkar and Sandora, including a
number of others, prove the success of market strategies based on use of voluntary
environmental certification in the context of transitional economies. During the
study it became clear that some industry leaders take on the role of innovators.
Therefore, they can obtain the positive effect of the strategies based on voluntary
environmental certification before their competitors; and of course this can lead to
an increase in their profits. Such leaders can build a new type of network throughout
the chains of business relations within an industry and beyond. In time their
partners, competitors, and other market players will adopt a successor strategy in
an effort to preserve their market share or to step it up. It is particularly important
that leaders involve small and medium-sized businesses in the process.

11.4 Conclusions and Recommendations

In terms of an economy in transition, certification based on international voluntary
sustainability standards may become an effective marketing tool to build trust and
to gain credence among the desired target consumers, and, therefore, gain and
maintain a competitive advantage. However, voluntary environmental certification
has not become a significant trend in any of the post-Soviet countries.

The study showed that the majority of Ukrainian managers generally understand
the significance of voluntary environmental certification as an instrument for
companies’ development; but the underlying motivation for using them comes
from the market strategic objectives of their company. Today such motivation is
mainly related to problems of entering international markets or pre-existing obli-
gations to investors. In addition, with few exceptions in post-Soviet countries,
voluntary environmental certification is implemented only in a format of the
general standards of ISO 14000 family. Nonetheless, some strategies based on
conformance to requirements of sector-specific standards such as FSC, MSC,
SAN, etc., can be useful in certain businesses.
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Generally, there are the two types of competitive strategies based on voluntary
environmental certification—differentiation and focus. In this context environmen-
tal certification may support strategies of product differentiation and image differ-
entiation. A focus strategy based on environmental certification is aimed at meeting
the narrow scope of demands in environmentally-sustainable products and
production.

However, even limited experience in application of such strategies in post-
Soviet countries could demonstrate their high efficiency in the context of a transi-
tional economy. Of course, strengthening principles of market economy as well as
narrowing of the scope of mandatory certification should increase interest in
strategies based on voluntary certification; it particularly concerns certification
based on sector-specific voluntary sustainability standards. However, it should be
noted that it is of primary importance for transition countries that the process should
be headed by industry leaders. This would improve the position of domestic pro-
ducers in home and international markets, and will provide rapid propagation of
new approaches to management within their industries and within other market
segments. In this respect governmental authorities and municipal authorities should
support a movement in support of voluntary environmental certification; particu-
larly, they should contribute to the dissemination of knowledge on best practices to
different branches of activity.
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Part IV
Implementation and Impact of VSS

Part IV features arguably the most diverse range of global examples within this
publication of VSS in operation. The following chapters comprise of voluntary
standards as applied to the production of alternate fuel sources, building material,
food and other commodities. A few notable topics are featured as follows in this
introduction.

Wood, and its processed derivatives, features frequently in regard to the man-
agement of timber production and subsequent export to EU and US markets
(Chaps. 12 and 15). Here the premium on sustainably produced wood is realised
by the increased demand by environmentally (and to a lesser promoted extent,
socially) aware consumers. With EU regulatory standards inducing pressure on
exports from producing countries, the level of uptake of VSS and obstacles to such
systems are discussed.

China, often regarded as a major polluter as the nation raced to embrace
industrialisation and explosive growth, is presented as an unlikely partner in
embracing voluntary standards (Chaps. 16 and 17). Known as an exporting super-
power, VSS implementation serves as a potential remedy to the historical record of
environmentally damaging production, with national objectives shifting towards
sustainability in an attempt to overcome international green barriers in trade and
repair some of the damage done to the ‘Made in China’ brand. The Chinese paper
making industry showcases the switch over from distributed outdated production
systems to larger centralised producers using contemporary technology and pro-
duction methods. However, lack of familiarity and proper guidance with VSS as
well as conflicting decisions regarding choice of certification system are
highlighted as some of the remaining roadblocks to progress.

Voluntary standards, as applied to aquaculture and fisheries, are explored with
some surprising results in Chap. 22. We discover how innovative producers can
actually initiate significant change in standard industry practices to yield sustain-
able results, motivated both by adding value to their product and in stabilising
producer income. Such initiative is shown to serve as the template from which
standards can be developed and to which other producers may aspire.
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Of course no discussion on sustainable production would be complete without
visiting VSS as it is applied to cocoa and coffee production, two globally popular
commodities with which western consumers are obsessed (Chaps. 19-21). The
prevalence of small-holder producers within these production chains gives added
difficulty and also enhanced benefits with the use of VSS. However competing
land-use issues, farmer training, familiarisation with sustainable working practices,
exclusion and barriers to certification, land ownership issues, and lack of adminis-
trative experience all form barriers to VSS penetration into such areas. Some relief
is shown in the form of collaboration between certification bodies, where areas of
synergy in their standards are acknowledged and accommodated for to compensate
for the confusion of standard multiplicity which confused potential participants.


http://dx.doi.org/10.1007/978-3-642-35716-9_19
http://dx.doi.org/10.1007/978-3-642-35716-9_21

Chapter 12

Evaluation of the Interrelation Between
Voluntary Standard Initiatives

and Regulatory Approaches Relevant
to Forest Management

Berthold Hansmann, Stefan Essel, and Sophie Klose

12.1 Introduction

The biodiversity of tropical forests represent the richest form of terrestrial ecosys-
tem worldwide, being home to 50 % of all species, with the majority located in
South America, the Congo Basin and the Asia-Pacific. Against this background, the
development of new forest relevant standard initiatives becomes increasingly
important for the maintenance of tropical forests and their biodiversity, especially
for the interface between forest area and agricultural land.

This chapter will discuss the significance of forest related standard initiatives
and regulatory approaches to contribute to the maintenance of tropical forests and
the concrete challenges. The main focus will be on the evaluation of synergies
between voluntary and regulatory approaches to overcome challenges in order to
maximise the benefits from such interrelations.

The implementation of voluntary standard systems (VSS) in the tropics
increased during the last 10 years especially in the Congo Basin (more than
5 million hectares FSC certified concession forests) and South America. VSS are
becoming increasingly relevant for the interface between forests and agricultural
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land and for the maintenance of tropical forests and their biodiversity. Voluntary
sustainability standard initiatives for agricultural commodities like soy, palm oil or
sugar cane have significant contribution to the maintenance of tropical forests.
These initiatives are therefore categorised as ‘forest related’ in this chapter.

The chapter starts by exploring the concept of voluntary and regulatory
approaches and their relevance for the maintenance of tropical forests and presents
important stakeholder groups which could be involved in scaling up the share of
certified wood products. In Sect. 12.2.1, an overview of selected forest related
voluntary standard initiatives and a comparison between different criteria for the
respective initiative will be provided.

Achieving sustainable agriculture and forest management' remains a huge
challenge in certain regions. A major issue is the clearing of land, in particular
for agricultural use, since it competes with forest land use. This increases pressure
on tropical forests, in particular in South America, Africa and Asia-Pacific region.
Due to the absence of well-defined or enforced property and user rights in many
tropical countries, the destruction of natural resources in return for short-term
economic gains is continuing. Another key driver of degradation in the tropics is
illegal logging. According to the World Bank (The World Bank 2006), it is
responsible for a loss of public assets in developing countries in excess of US
$10-15 billion annually in illicit earnings, including lost taxes and royalties.
According to the ‘Forests of the Congo Basin — State of the Forest 2010 report’
(de Wasseige et al. 2010), the net annual deforestation rate was 0.09 %, based only
on detected change in forest cover.”

Section 12.2.2 highlights the role of intergovernmental processes which aim to
stop further deforestation and illegal logging while strengthening forest governance
structures. Among these processes are the Forest Law Enforcement, Governance
and Trade (FLEGT) Action Plan and Reduced Emissions from Deforestation and
Degradation (REDD+). Additionally, the new EU Timber Regulation and the
U.S. Lacey Act prohibit the import of illegal timber and associated timber products.
On the demand side, public procurement policies for wood and wood-based prod-
ucts oblige bidders to demonstrate that timber products come from sustainably
managed forests by recognising certified timber (e.g. FSC, PEFC).

Section 12.3 points at the existing synergies between forest related standard
initiatives and regulatory approaches and discusses the most prominent common

' The International Organization for Standardization (ISO) recommends that in the context of
conformity assessment the term ‘sustainability” should not be used, and no claims should be made
with regards to achieving sustainability. This is the reason why some forest related standard
initiatives have opted for using terms like ‘responsible forest management’ rather than ‘sustainable
forest management’. However, in this context, the term ‘sustainable forest management’ is used in
accordance with the German Strategy on Forests and Sustainable Development (BMZ 2002).

21t is important to note that FAO considers forest degradation one of the topics where no agreed
definitions or assessment methodologies exist. Therefore, the FAO Global Forest Resources
Assessment 2010 does not present figures on forest degradation. This is one of the topics that
are subject to focused studies, with more results expected during 2011 (FAO 2010).
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features and differences. The chapter ends with conclusions in Sect. 12.4
summarising important aspects which need to be addressed to mobilise the full
potential of voluntary standard initiatives relevant to forest management as well as
regulatory initiatives on tropical forests before finally providing some
recommendations.

12.2 Voluntary and Regulatory Approaches and Their
Relevance for the Maintenance of Tropical Forests

12.2.1 Forest Related Voluntary Standard Initiatives

Over the last decade, market-based standard initiatives have demonstrated that they
are an important driver to improve performance in certified agriculture and forest
units and contribute significantly to reducing pressure on tropical forests. However,
the expansion of sustainable management practices depends on favourable gover-
nance structures. In tropical countries forests are mostly owned by the state with
widespread poor governance, limited management capacities and prevailing
corruption.

Important stakeholder groups for scaling up the share of certified products are:

e public and private procurers

e sustainable sourcing demands from timber dependent industries
« the retail sector

« environmental and social organisations

¢ the consumer in their daily buying decisions.

Voluntary standard initiatives developed clearly defined tools to work out high
performance in all relevant parts of standard setting. The High Conservation Value
(HCV) or Free, Prior and Informed Consent (FPIC) concepts are generally applied,
but also multi-stakeholder based decision-making is central. The concept of HCV
was first introduced in forest conservation in 1999 by FSC. Its system is based on
the identification of values that are important from an environmental or social
perspective. Once these values have been defined and identified in the respective
areas, a management plan is set to maintain identified core values. Some countries
use the HCV concept (e.g. China) in land use planning (e.g. forest planning) and as
condition in environmental finance.

The Programme for the Endorsement of Forest Certification (PEFC) and the
Forest Stewardship Council (FSC), that developed specific guidance on
implementing FPIC, are the most widely used forestry standards systems world-
wide. FPIC plays a significant role in minimising conflicts with local and indige-
nous populations and is therefore highly relevant to success in implementing land-
use based processes such as certification of management units as well as FLEGT
and REDD on national scale.
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The Roundtable on Sustainable Palm Oil (RSPO) and the Roundtable on
Responsible Soy (RTRS) and other agricultural standards such as RA-SAN
(Rainforest Alliance—Sustainable Agriculture Network), UTZ Certified and the
RSB (Roundtable on Sustainable Biofuels) also play important roles in maintaining
tropical forests, on the interface between agriculture and forestry. Many agricultural
areas managed under these standard initiatives are located close to tropical forests,
or even contain remnants of tropical forests. In the absence of functional interna-
tional and national mechanisms that balance the value of tropical forest ecosystems
against the value of agricultural land, tropical forests will continue to be converted.

The following Table 12.1 shows the comparison and analysis of the major forest
related voluntary standard initiatives. Several criteria that are considered most
relevant from the perspective of this chapter are reflected and demonstrate similar-
ities and differences. A standard initiative is considered to be ‘highly relevant’ in
cases where objective evidence exists, showing that the initiative is having an
impact on tropical forest management and conservation. An initiative is considered
to be ‘relevant’ if it is present in tropical forest areas, even if the extent of this
presence is limited, provided it has good perspectives to develop in these areas.

The following abbreviations were used in Table 12.1: CCBA—Climate, Com-
munity and Biodiversity Alliance; REDD+—Reducing Emissions from Deforesta-
tion and Degradation and contribution to conservation, sustainable management of
forests and enhancement of forest carbon stocks; SES—Social and Environmental
Standards; ITTO—International Timber Trade Organization, /[UCN—International
Union for Conservation of Nature; EU RED—EU Renewable Energy Directive.

12.2.2 Regulatory Approaches Relevant to Tropical Forests
and the Public Sector

There are clear expectations and initial indications that the regulatory approaches
described in this chapter will have a significant impact on the maintenance of
tropical forests, due to their broad scope (national level), high national and inter-
national visibility, legally binding enforcement and the particular focus on trans-
parency. However governments, especially in tropical forest rich countries, will be
challenged to enforce the laws and norms applicable in the regulatory approaches.

REDD+

Reducing emissions from deforestation and degradation with ecological and socio-
economic safeguards (REDD+) is a mechanism targeted at mitigating climate
change by reducing emissions from deforestation and forest degradation. REDD
attributes a quantifiable value to forest ecosystems based on the ecosystem services
forests provide—the quantifiable storage of carbon and the ability to sequester
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carbon (Pistorius et al. 2010). In late 2008, REDD was amended into REDD+ to
include activities aiming at enhancing carbon stocks by sustainable forest manage-
ment and conservation. In principle, there are four forest related areas that could
help reduce carbon emissions and enhance carbon storage: avoided deforestation,
afforestation, reforestation of degraded lands and sustainable forest management.

EU: Renewable Energy Directive

The EU Renewable Energy Directive (EU-RED ) sets ambitious targets for the EU to
reach a 20 % share of energy from renewable sources by 2020 and a 10 % share of
renewable energy in the transport sector. The Directive is relevant to the forestry
sector where it outlines in its Article 17 (sustainability criteria) clear requirements
for the production of biofuels and bioliquids. The raw materials for biofuel pro-
duction are not to come from high biodiversity areas such as: primary forest, other
wooded land, or areas designated, either by law or by the relevant competent
authority for nature protection purposes or international agreements. It also pro-
hibits the raw materials to come from high carbon stock lands such as wetlands or
continuously forested areas.

The directive aims to reduce conversion of forests to agricultural land and is
relevant to bioenergy imports. Nevertheless, it is criticised that the directive is
supporting biofuels and bioliquids on the market that have been produced by
converting natural forests to agricultural land before 2008, the so-called cut-off
date for land conversion. Furthermore, the directive does not include provisions on
indirect land use change effects. Moreover, secondary forest with high biodiversity
value is not protected. These insufficiencies lead to potentially adverse impacts on
tropical forests, such as increased pressure on areas that according to the FAO
definition of forests are considered forested lands, but fail to be protected under the
EU-RED.

EU Forest Law Enforcement Governance and Trade Action Plan

The EU Forest Law Enforcement, Governance and Trade (FLEGT) is a broad
action plan on the supply and demand side of the timber trade, aiming at reducing
illegal logging and its associated trade by improving governance and law enforce-
ment in tropical timber producing countries. The FLEGT Action Plan and the EU
FLEGT Regulation (2005) can be regarded as a fundamental move towards
improved forest sector governance through market incentives, and an important
intermediate step on the road to sustainable forest management (BMZ 2007; EC
2007). A central element of the action plan are bilateral Voluntary Partnership
Agreements (VPAs) between the EU and tropical timber exporting Partner Coun-
tries on which basis only licensed legally produced timber (so called FLEGT
license) is given a green lane under the EU Timber Regulation. FLEGT VPAs
build on a commitment to increase sector transparency, inter-agency coordination
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and stakeholder involvement, for which the Partner Country needs to develop and
implement a national Legality Assurance System (LAS). Under the licensing
scheme, certain timber products exported from a partner country and entering the
EU at any customs point designated for release into free circulation should be
covered by a license issued by the partner country. This license states that the
timber products have been produced from domestic timber that was legally
harvested or from timber that was legally imported into a partner country in
accordance with national laws as set out in the respective Partnership Agreement.
Compliance with those rules should be subject to third party monitoring along the
trade chain (timber tracking system). So far six VPAs are signed, and the EU is in
negotiations with six more countries.

In Ghana, the VPA process has already created a new set of relationships and
working practices between the government, its different agencies and key stake-
holders (ProForest 2010). Even before the FLEGT licensing scheme commences,
the VPA has already improved communication structures, which can be used for
wider stakeholder concerns, e.g. with regard to land-use planning, legal reform, and
coordination with other forestry related concepts like REDD+. The process of VPA
however is criticised for neglecting social safeguards (e.g. impacts on the informal
markets) and underestimating the challenge for Partner Countries to build sufficient
capacities for a functioning LAS system.

In the FLEGT VPA context, data reconciliation between the forests, import
locations, processing sites and export locations is targeted to ensure that volumes
traded do not exceed volumes harvested or legally imported, but do not include
information from voluntary standard initiatives. On the contrary, whether timber
entering the FLEGT Timber LAS originates from a certified or non-certified source
is not recorded, and this information will be lost when a FLEGT license is issued
and the timber or timber product is exported, in particular when the certified timber
has not been labelled. Overall the FLEGT approach has the potential to advance
further to promote broad implementation of sustainable forest management
practices.

EU Timber Regulation

On October 20th, 2010, the European Parliament and the EU Council published the
Regulation No 995/2010 (EC 2010a), laying down the obligations of operators who
place timber and timber products on the EU market, now commonly called the EU
Timber Regulation (EU TR), which applies from March 3rd, 2013 onwards. The EU
FLEGT Regulation and the EU TR mutually reinforce each other (EC 2010b). The
Timber Regulation prohibits the placing of illegally harvested timber or timber
products on the EU market, and requires operators/traders to use a due diligence
system in line with minimum requirements established under the legislation. Due
diligence is not simply a moral duty of care but a legal requirement for proactive
behaviour, which requires traders and operators to comply with a ‘traceability
obligation’ in regard to their traded products.
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EU TR and the US Lacey Act (see below) will have a significant impact on the
way the international timber trade works. Operators in these markets now have to
apply due care (Lacey) or due diligence (EU TR) systems to assure market partners
and EU/US Government agencies that the timber they trade in or use comes from
legal sources.

It can be expected that both regulations will significantly reduce illegal logging
and promote enforcement procedures verifying legal origin and compliance and the
use of regulatory approaches such as the FLEGT VPAs in tropical countries. At the
same time, the application of voluntary standard systems like forest certification
and verification of timber legality can be stipulated. The recent interest in VPA
negotiations by countries like Vietnam, Thailand, Papua New Guinea, Laos and
many more countries serves as a clear indication in this regard.

The US Lacey Act

The Lacey Act amendment of 2008 provides the US government the power to fine
individuals and companies who traffic in illegally harvested wood products on the
U.S. market. Wood products on the U.S. market must now be accompanied by an
import declaration, stating scientific name(s), value, quantity and country of origin.
Timber legality is based on all laws and regulations in the country of harvest and
‘due care’ when exploring the origin of a product must be applied all along the
supply chain.

In its nature the Lacey Act creates uncertainty for all companies trading on the
U.S. market, since the Lacey Act is fact based and not document based. Companies
buying certified or legality verified timber therefore have no guarantee to avoid
prosecution.

Public Procurement Policies on Wood and Wood Based Products

Public procurement policies have been implemented in 14 countries on wood and
wood-based products that require legality and/or sustainability of these products to
be established at their origin. Currently, seven public timber procurement policies
in the EU recognise forest certification schemes as instruments to ensure that the
timber products come from certified sustainably managed forests. Some countries
like the UK and the Netherlands have developed their own criteria and indicators
for legality and sustainability. They established special assessment institutions to
evaluate the compliance with voluntary standards, while others directly refer to
voluntary standard initiatives like FSC and PEFC as proof of compliance. In order
to harmonise these policies that have been developed and implemented at different
government levels, ITTO recommendations on public procurement suggest that
central and local governments work together to ensure that the specific require-
ments of these policies are similar and consistent between the different levels of
government (Nielson 2010).
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The impact of public procurement policies for wood and wood-based products
on the international timber trade is already documented in some studies (e.g. ITTO
2010), even though systematic assessments of these policies are also lacking, with
reliable and comparable data not yet available. Their impact on tropical forests
depends, among others, on the trade volume affected by the policy and the level of
requirements, which varies significantly among countries.

Precise data on the impacts of regulatory approaches like REDD+, FLEGT,
EU-TR and public procurement policies for wood and wood-based products for the
maintenance of tropical forests is lacking, due to the following aspects:

* Most of the approaches are new or still under development;
¢ Monitoring of impacts is so far poorly developed within the approaches; and
¢ Relevant scientific (long term) studies are not yet available.

In any case, the stakeholder-oriented development of regulatory approaches has
generated significant expectations amongst governments, NGOs and private sector
representatives. The anticipations are in relation to the possible impact of these
approaches on reducing illegal activities, improving governance and proven main-
tenance of tropical forests.

12.3 Synergies Between Forest Related Standard
Initiatives and Regulatory Approaches

Forest related voluntary standard initiatives and regulatory trade related approaches
share a number of commonalities in achieving the common goal of keeping tropical
forests standing. The most prominent common features and differences are the
following:

Both approaches are market-based and have impacts on production, processing
and trading conditions in countries along supply chains. For liability control,
performance needs to be assessed, monitored and conformity enforced. Within
both approaches, a wide range of stakeholders are involved in decision-making
processes.

With regard to legal enforcement the approaches differ significantly, due to their
different constituency. Regulatory approaches are national approaches, aiming for
countrywide implementation, whereas voluntary initiatives work on enterprise
level. Since regulatory approaches are legally binding and may be sanctioned by
authorities, if certificate holders are not sufficiently complying with defined stan-
dard requirements of voluntary standard initiatives the certificate can be withdrawn.

Another important issue is the definition of forest conversion. While voluntary
standards such as the PEFC and FSC completely prohibit forest conversion to other
land uses, regulatory approaches allow forest conversions as long as in compliance
with national law requirements. The same can be held for traceability. Voluntary
standard initiatives can fully document certified products from origin to the final
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consumer, whereas scope and requirements of traceability are limited to FLEGT
countries and the EU/US market. Legality definitions in national VPA processes
require a strong stakeholder involvement during the development phase and result
in comprehensive lists of regulations and verifiers (legality grids). Countries like
Ghana have used the process to systematically analyse and review their legal
framework and reinforce their domestic concerns. Moreover, concerns have been
raised that legal verification alone could supplant efforts to move towards sustain-
able forest management and would be at the end counterproductive (‘race to the
bottom’).

Documenting and enforcing legal forest management and legal timber supply
chains should be a comprehensive step towards national implementation of sus-
tainable forest management practices. However voluntary standard systems are not
a surrogate for national governance, but can support its compliance on enterprise
level and across national jurisdictions.

Voluntary standard initiatives can be recognised by partner countries as being
compliant with legality matrix verifiers in African VPAs based on a formal eval-
uation. Partner Countries, and not the EU, need to conduct rigorous evaluations of
such systems to ensure that their standards fulfil the national legality definition, and
incorporate sufficient control and transparency: “Where a legality assurance system
includes market-based elements, the Partner Country government, not the EU, will
be responsible for approving those elements and ensuring that they remain effec-
tive” (FLEGT briefing note No. 8, P. 2).

Implementing national timber tracking system of a FLEGT LAS must be
understood as a very challenging task, since partner countries will be confronted
with serious issues of enforcement and control. Experience from timber tracking
and chain of custody certification developed under voluntary standard systems can
support designing and implementing practical LAS, increasing mutual benefits and
credibility for national LAS and voluntary certification in VPA countries with
limited enforcement capacities.

Both, the EU Timber Regulation and the U.S. Lacey Act require due diligence/
due care and contain a prohibition on placing illegal timber or timber products on
the respective markets by making such behaviour a criminal offence. In the
regulations, voluntary standard schemes are regarded as one risk assessment and
mitigation instrument. The EU argues that certification is voluntary and not regu-
lated by governments and can thus not be automatically accepted (EFI 2010). Till
now “Industry has not felt a severe enough threat from regulation to accept the cost
of becoming certified” (CCIF 2002). However, with the Lacey Act and the EU
Timber Regulation in place the conditions have changed and the need for operators
to implement better management and control systems has increased.

Besides the already recognised synergies (in U.S. EU TR, EU-RED, FLEGT
VPA, public procurement), synergies in implementation of LAS, due diligence/due
care, timber tracking, mapping and monitoring implementation of procurement
policies as well as on awareness raising and measuring sustainability levels can
be maximised, e.g. monitoring systems are needed for implementing national
REDD + programmes. Adopting and implementing synergies at a wider scale
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would facilitate the application of voluntary standards at a larger scale, creating a
virtuous mechanism, where regulatory and voluntary mechanisms mutually rein-
force each other, aiming at better governance, improved management and conser-
vation of natural resources. Moreover, land-use planning on a large scale context
would help to address problems related to the management of the interface between
the forestry and agriculture, as agriculture is the main deforestation driver.

12.4 Conclusion and Recommendations

Even though considerable progress has been made over the past few years on illegal
logging (Lawson and MacFaul 2010), the overall situation of tropical forests has not
improved significantly. Nevertheless, a broad range of public (governmental and
intergovernmental) and private (corporate and civil society) initiatives developed
aiming at addressing certain issues related to the maintenance of tropical forests,
including their inherent social, ecological and economic attributes.

Forest related voluntary standard initiatives, as well as new regulatory initia-
tives, play an important and, in various respects, mutually beneficial roles for the
maintenance of tropical forests. However, the results also indicate that the different
voluntary and regulatory instruments are not yet used to their full potential and that
implementation is still suffering from a range of deficiencies.

In the following some important aspects are highlighted, which need to be
addressed to mobilise the full potential of voluntary standard initiatives relevant
to forest management as well as regulatory initiatives on tropical forests.

12.4.1 Data Reconciliation and Systematic Monitoring

Monitoring of market shares of certified sustainable timber and in regard to imports
of certified timber volumes and products rely almost entirely on private sector
estimates. Facts and figures in voluntary standard initiatives are not flawless as
existing schemes focus rather on the number of companies certified, as well as
number of certified hectares (in FSC and PEFC focus on Chain of Custody
certificates and certified forest area). Similarly, private voluntary systems aimed
at agricultural commodities lack systematic data on trade volumes and related
information.

Therefore a common understanding on data formats, data structures and neces-
sary monitoring approaches should be established, in order to facilitate consistent
data reconciliation on the extent and scope of impacts of private voluntary and
public regulatory initiatives and their respective overlaps.
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12.4.2 Capacity Building and Awareness Raising
at Government, Private Sector and Civil Society Level
to Advance Enabling Conditions

Regional organisations and approaches like ASEAN, COMIFAC, regional offices
of private voluntary initiatives, etc., play an important role not only in linking
global market-based initiatives to national and local approaches but also in
addressing trade related interrelations between countries.

Dedicated engagement and investment (e.g. targeted development programs) are
critical to enable relevant actors in tropical forests to prepare for participation in
both voluntary and regulatory initiatives. Furthermore, mutual understanding and
building related capacity for implementation of, for example, VPAs and certifica-
tion in tropical forest regions is critical. Complementing voluntary and regulatory
market-based initiatives with capacity building programmes is a most critical factor
in the success of these initiatives.

12.4.3 Horizontal Integration

Forest maintenance is a result of complex local, national, regional and global
dynamics across sectors and actors. While different single-issue initiatives are
available, there is a lack of coordination of these approaches across sectors. In
particular, cross-sector linkages are missing among:

« Different regulatory approaches like FLEGT and REDD+, FLEGT and public
procurement, public procurement and sustainable building;

» Standards systems like forest certification and carbon and biodiversity related
standards; and

* Between regulatory approaches of different sectors (e.g. agriculture and for-
estry) and standard systems.

Some regulatory initiatives like on establishing consolidated information on
public procurement or cross-sector planning processes like National Forest
Programmes aim into this direction. The results are more or less isolated impacts
of different initiatives, while often missing the opportunity of achieving ‘critical
mass’ through the identification and efficient translation of potential synergies into
concrete actions and impacts on the ground at landscape level.
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12.4.4 Development of Effective Impact Assessment
Approaches

Due to the lack of appropriate impact measurement systems harmonised across
sectors, very little is known about the impacts of both voluntary standard initiatives
and public regulatory approaches. Especially the impacts of interactions, synergies
and relations between different initiatives and different actors are unidentified.
Additionally, in most cases where some form of monitoring has been implemented
and applied, social, economic and environmental impacts are not considered
equitably.

12.4.5 Enhancing Market Recognition and Market
Penetration

In spite of all the progress made through private voluntary and public regulatory
initiatives till now, large-scale forest degradation and deforestation have continued.
Market-based instruments contributing a transition to a green economy have to
significantly increase their outreach; sustainable market demand has to be far larger
and more consistent/comprehensive to be able to significantly reduce forest degra-
dation and deforestation in the tropics. In this context it is of particular importance
to highlight that only a fraction of tropical timber products currently enters inter-
national markets, while a larger part is being used locally, mostly in the absence of
requirements relating to legality or sustainability of forest management.

This suggests that forest related private voluntary and public regulatory initia-
tives in close collaboration need to involve the full range of key market actors
including domestic actors, new product initiatives (e.g. environmental services,
wood energy products), and emerging markets beyond Europe and the USA.
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Chapter 13

Voluntary Standard Systems and Regulatory
Processes for Timber Products: Analysis

of Green Procurement in Germany

Eike Albrecht, Franziska Riickert, and Michael Schmidt

13.1 Introduction

This chapter aims to discuss voluntary standard systems and regulatory processes
for timber products with the example of green procurement policies in Germany.
Forests provide numerous ecosystem goods and services which are crucial for
humanity. Besides combating climate change and therefore securing basic living
conditions for humanity, forests provide an important natural construction material.
Therefore, it is necessary to find a way of using the forests while incorporating the
needs of present and future generations. Certification of timber is a market tool that
shall contribute to this process. Even though certification schemes are in need of
schematic improvement (for details see the previous Chap. 12) any approach
towards preventing deforestation is urgently required. While Chap. 12 covered
the context of international regulatory approaches against illegal logging and
voluntary forest relevant standards, this chapter shall describe and evaluate current
legal requirements for public procurement of timber in Germany. The question of
where restrictions for the use of tropical timber can be detected and under which
circumstances its use is legitimate will be answered. Special regard within the topic
of national legislation is given towards procurement policies for the public sector. It
will be investigated under which conditions the utilisation of tropical wood is
permitted within public orders. Therefore, it is to be investigated whether the
detected legal requirements from the side of the industrialised countries can be
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considered as a suitable tool for improving the environmental situation in tropical
timber producing regions and making forestry more sustainable.

Section 13.2 will describe external and internal forces that pressurise forest
certification. This shall introduce the general context of the practice of forest
certification in areas of timber supply and legal requirements imposed by timber
demanding countries. The exact description and partial analysis of these legal
requirements will follow in Sect. 13.3. Provisions for the use of tropical timber
within German public orders are covered. Sections 13.3.1-13.3.3 give further
insight on the implementation of these national public procurement regulations
on a federal state level. Therefore, Berlin, Brandenburg and North Rhine-
Westphalia are the chosen reference states. A short comparison to the situation of
federal states without timber related procurement rules will be given in Sect. 13.3.4.
Section 13.4 discusses inconsistencies between the given legal requirements which
may potentially cause conflict. The chapter ends with conclusions and recommen-
dations in Sect. 13.5 summarising the main findings and highlighting areas in need
for improvement.

13.2 Driving Forces for Timber Certification

Originally, forest certification had been introduced after concerns about the world’s
tropical forest situation led to international reactions such as boycotting tropical
timber. Large scale production of palm oil and wood as building material or for
energy recovery by foreign companies has facilitated massive deforestation in
tropical areas of Africa, South America and South East Asia. Deforestation
relocated from temperate regions in Europe and North America towards the tropics
depending on the respective developmental state of the region. More than half of
the former global forest area fell victim to logging while the process is steadily
continuing (Blaser et al. 2011). While forests in developed regions of the world
have started to recover from former periods of intense deforestation, the problem
has now shifted to countries in transition and developing countries. According to
the Food and Agricultural Organization of the United Nations (FAO), Africa has
lost 10 % of its primary forests in the last 20 years while South America records a
loss of 9 % (FAO 2012).

The great areas of native forests are the most effective tool for sequestering
carbon dioxide from the air and storing it in the long run. Thus, forests are of utmost
importance for meeting the climate goals which are necessary for any future
developments. According to the most recent report on the Status of Tropical Forest
Management released by the International Tropical Timber Organization ITTO) in
2011, the total area of tropical forests worldwide only remains 7.6 million km? from
formerly more than double that amount (Blaser et al. 2011). Besides many impor-
tant ecological, social and economic functions, climate protection is probably the
most recognised service humanity obtains from forests. Counteracting global
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warming is, therefore, broadly accepted as one of the most significant challenges
which current generations have to face.

Many of these ecosystem services and functions are, however, not yet attached
to their full importance in terms of financial valuation. This causes exploitation of
forest resources without instant negative consequences (Muthoo 2012; Thang
2003). As part of international and national politically agreed plans for reaching
climate aims there are several attempts to approach sustainable forestry.

The private sector contributes via environmental labelling schemes for sustain-
able forest management. The consequent certification is a market tool which aims to
combine the valuation and protection of forest resources with its sustainable use.
More details about such voluntary forest relevant standard initiatives are given in
Sects. 12.1 and 12.2.

From the side of governments, an adequate legal background shall support these
private initiatives. The relevant international legislative requirements for timber
trade such as REDD (Reducing Emissions from Deforestation and Degradation),’
the EU Action Plan on Forest Law Enforcement, Governance and Trade (FLEGT)?
and the derived EU Timber Regulation® were covered in Sect. 12.2. These policies
shall ensure legal origin of the imported timber and are regarded as being rather
successful in bringing together the stakeholders (Beeko and Arts 2010). On the
other hand, there are several requirements for public procurement on a national
basis in Germany because green procurement policies are a major driving factor for
timber certification. The context of forestry certification and procurement rules can
be understood as follows: Publicly procured wood accounts for up to 25 % of a
country’s total wood demand, thus, if major wood consuming countries implement
procurement requirements for the use of timber this can be considered as an
effective tool for influencing the timber market structure.

Prohibitions on the use of tropical timber were formerly applied in the public
sector of European countries such as Norway and Germany (Purbawiyatna and
Simula 2008). However, after certification evolved as a tool for sustainable forestry,
the legislative situation eased in response. Within the European Union demand for
certified timber is steadily increasing, mainly for the reason of stricter procurement
policies within the private and the public sector. Legal origin of wood is the
minimum standard within the EU import regulations whereas often the member
state specific procurement policies additionally demand for certification by volun-
tary sustainability standards from either the Forest Stewardship Council (FSC) or

! Decision 1/CP 16, I1I C, agreed at Cancun, Mexico, UNFCCC COP 16, 2010; available under:
http://unfccc.int/resource/docs/2010/cop16/eng/07a01.pdf, p. 12, last accessed 29 August 2013.

2 Forest Law Enforcement, Governance and Trade (FLEGT)—Proposal for an EU Action Plan,
COM (2003) 251 final; available under: http://www.euflegt.efi.int/files/attachments/euflegt/
Ol1flegtactionplanenfinalen.pdf, last accessed 29 August 2013.

3Regulation (EU) No. 995/2010 of the European Parliament and of the Council of 20 October
2010 laying down the obligations of operators who place timber and timber products on the market
(Text with EEA relevance), OJ EU L 295, 23.
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http://dx.doi.org/10.1007/978-3-642-35716-9_12#Sec2
http://dx.doi.org/10.1007/978-3-642-35716-9_12#Sec2
http://unfccc.int/resource/docs/2010/cop16/eng/07a01.pdf
http://www.euflegt.efi.int/files/attachments/euflegt/01flegtactionplanenfinalen.pdf
http://www.euflegt.efi.int/files/attachments/euflegt/01flegtactionplanenfinalen.pdf

198 E. Albrecht et al.

the Programme for the Endorsement of Forest Certification Schemes (PEFC)
(UN 2011).

Also increasing awareness and pressure from international NGOs play a con-
tributing role in development of the market structure characterised by increasing
demand for environmental labels. The process of advancing corporate social
responsibility supports raising the share of certified wood within corporate use.
More companies decide on introducing internal strategies for a 100 % usage of
certified timber in order to comply with the trend of increasing public awareness.
These internal policies and codes secure minimum legal compliance and sustain-
able development (Purbawiyatna and Simula 2008).

13.3 German Public Procurement Requirements

The underlying document for national and federal state-wide green procurement
regulations is the Joint Instruction on the Procurement of Wood Products* from
22 December 2010 and the attached Explanatory Notes Regarding the Procurement
of Wood Products from 2 December 2010.° Both were released by the Federal
Ministry of Food, Agriculture and Consumer Protection. Within the document, the
federal government commits to the support of sustainably managed forests and will
only procure certified timber. The following exact instructions are given for the
process of timber procurement:

Wood products procured by the federal administration must demonstrably come from legal
and sustainable forest management. The bidder must furnish proof of this by presenting an
FSC or PEFC certificate, a comparable certificate or by producing individual specifications.
Comparable certificates or individual specifications are accepted if the bidder can prove
that the FSC or PEFC criteria that apply to the respective country of origin have been met.

In the frame of the explanatory notes the procurement regime is annotated. Due to
dynamic developments in the area of forest certification there might be changes in
certification standards and their execution. Therefore, schemes have to be checked
frequently for deficiencies. In case major flaws are revealed within the operation of
the accepted certification schemes, the opportunity for improvement will be granted
up to a period of 12 months. Otherwise an amendment can be enforced within the
regulation and the scheme excluded from the German procurement regime. The
main deficiencies that would lead to such action are illegality of the wood, violation
against basic principles of the certification scheme itself or lack of transparency.

# Joint Instruction on the Procurement of Wood Products (Gemeinsamer Erlass zur Beschaffung
von Holzprodukten) of 22 December 2010, in force since 17 January 2011, Joint Ministerial
Gazette 2010-86 no. 85, p. 1786.

SBegleitende Erkldrung zur Beschaffung von Holzprodukten, annex to the Joint Circular on the
Procurement of Wood Products of 22 December 2010; available under: http://www.bmelv.de/
SharedDocs/Standardartikel/EN/Agriculture/forestTimberHunting/ProcurementOfWoodProducts-
Attachment.html, last accessed 29 August 2013.


http://www.bmelv.de/SharedDocs/Standardartikel/EN/Agriculture/forestTimberHunting/ProcurementOfWoodProductsAttachment.html
http://www.bmelv.de/SharedDocs/Standardartikel/EN/Agriculture/forestTimberHunting/ProcurementOfWoodProductsAttachment.html
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248

(Erklarung zur Verwendung von Holzprodukten)
Bieter Vergabenummer Datum

Baumalinahme

Leistung

Alle zu verwendenden Holzprodukte miissen nach FSC, PEFC oder gleichwerlig zertifiziert sein oder die fir
das jeweilige Herkunftsland geltenden Kriterien des FSC oder PEFC einzeln erfillen.

Erkldrung zur Verwendung von Holzprodukten

O lch werde Holzprodukte verwenden, die nach FSC und/oder PEFC zertifiziert sind.
[0  Ich werde Holzprodukte verwenden, die nach

zertifiziert sind.

Der Nachweis der Gleichwertigkeit - d.h. der Ubereinstimmung des Zertifikals mit den fir das jeweilige
Herkunfisland geltenden Standards von FSC oder PEFC - ist durch eine Priifung vom Johann Heinrich
von Thinen-Institut in Hamburg (vT1) oder dem Bundesamt fir Naturschutz in Bonn (BfN) erbracht. Ich
werde diesen gepriiften Nachweis zu dem von der Vergabestelle verlangten Zeitpunkt vorlegen.

[  Ich werde Holzprodukte verwenden, die die im jeweiligen Herkunftsland geltenden Kriterien des FSC

oder PEFC einzeln erflllen.

Der Nachweis dariber ist durch eine Prifung vom Johann Heinrich von Thinen-Institut in Hamburg
(vT1) oder dem Bundesamt fir Naturschutz in Bonn (BfN) erbracht. Ich werde diesen gepriften Nach-
weis zu dem von der Vergabestelle verlangten Zeitpunkt vorlegen.

Fig. 13.1 Explanation form for the utilisation of wood products [received from the Public
Enterprise on Property and Construction Management Saxony (Staatsbetrieb Sdchsisches
Immobilien- und Baumanagement — SIB), 31 January 2013]

As for the practical application of the instruction, Fig. 13.1 illustrates an abstract

of the explanation form for the utilisation of wood products that is to be completed
for all construction projects including timber. The form is, however, only available
in German language. Besides information on the bidder, the PO number, date and
exact building operations, within the process of contract awarding it must be
indicated which kind of proof for sustainable origin of the used timber will be
adduced. Therefore the following three options are possible:

the timber has been certified by FSC and/or PEFC,;

the timber has been certified by an equivalent scheme while the proof for
equivalence has been carried out by the Johann Heinrich von Thiinen Federal
Research Institute in Hamburg (vTI) or the Federal Agency for Nature Conser-
vation (Bundesamt fiir Naturschutz — BfN);

or that the timber has not been certified by FSC or PEFC, however, has been
harvested according to the respective sustainability standards of either of the two
schemes. Evidence is to be given by vTI or BfN.
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In the past there have been several cases where the Joint Instruction on the
Procurement of Wood Products was violated and non-certified timber has been used
in the public sector (Greenpeace 2002; Robin Wood 2002). These actions reveal
weaknesses of the existing legislation. Apparently, the practical implementation is
not given sufficient incentive by control and enforcement.

13.3.1 Berlin

On 23 July 2010 the Berlin Tendering and Procurement Act® came into effect. In
the frame of this law, all procurement agencies are obliged to ensure that negative
environmental impacts caused by production, usage and disposal of materials are
avoided (Art. 7 para 1 of the Berlin Tendering and Procurement Act). According to
Art. 7 para 3 of the same Act, the Senate Administration for Urban Development
and Environment (Senatserwaltung fiir Stadtentwicklung und Umwelt) is authorised
to enact binding regulations for the procurement of relevant products and services
for all public institutions in Berlin (Hermann and Acker 2011). Furthermore a series
of circulars on utilisation prohibitions and restrictions for using timber as building
material exist.

The circular from 1998 by the Senate Administration for Building, Living and
Transport (Senatsverwaltung fiir Bauen, Wohnen und Verkehr) contained a ban on
tropical timber for use in construction material components and civil engineering.
In the explanation of this circular it was stated that the ban is, however, only valid
until a reliable system for proof of origin and sustainable forest management has
been internationally developed.

After certification schemes such as FSC and PEFC evolved and were interna-
tionally established, this tropical timber ban was conditioned by the Senate Admin-
istration for Urban Development and Environment in the frame of circular SenStadt
VI No. 14/2004® from 2004 on “Prohibitions and Restrictions on the Use of
Building Materials; here: Components Made of Tropical Wood”. The novelty
here is that tropical timber for use in construction material components and civil
engineering shall be banned, unless it is certified according to FSC or equivalent.
The acceptance of equivalent certification schemes is to be applied for at the Senate
Administration for Urban Development and Environment.

S Berlin Tendering and Procurement Act (Berliner Ausschreibungs- und Vergabegesetz) of 8 July
2010, Berlin Law Gazette, p. 399, last amended by Art. I of the Act from 5.6.2012, Berlin Law
Gazette, p. 159.

7 Rundschreiben BauWohnV VI Nr. 10/1998 of 30 June 1998. Senatsverwaltung fiir Bauen,
Wohnen und Verkehr Berlin.

8 Rundschreiben SenStadt VI A Nr. 14/2004: Verwendungsverbote und Verwendungs-
beschrankungen von Baustoffen—hier: Bauteile aus Tropenholz of 2004. Senatsverwaltung fiir
Stadtentwicklung Berlin.
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On 1 January 2013 the Administrative Circular on Procurement and Environ-
ment’ became the effective regulation for public procurement in Berlin. It is to be
applied for all procurements of deliveries, construction works and services from an
approximated order value of €10,000 and must be used by the senate departments
and their subordinate authorities, the district administrations and the federal author-
ities, establishments and foundations governed by public law. The principle of this
circular is to guide the sustainable contribution of Berlin towards a minimisation of
the environmental burden. The city’s public sector shall move further towards
environmental protection in preferring environmentally friendly products and ser-
vices. Procurement should not only be practiced in a way that favours the financial
interests of the employer but must furthermore involve ecological considerations.
Within section I, para. 4 no. 13 of the circular the procurement restrictions are
listed. Regarding tropical timber, the ban involves wood and wood products not
demonstrably originating from sustainably managed forests. The proof has to be
adopted by the bidder via a certificate from FSC or equivalent. Equivalent schemes
are accepted if proof for the application of FSC corresponding criteria can be
provided.

13.3.2 Brandenburg

The guidelines for environmentally friendly procurement in the federal state of
Brandenburg demonstrate possibilities that are, however, predominantly not tangi-
ble. Also the new Brandenburg Procurement Act'® of 21 September 2011 does not
include bans or restrictions of products for ecological reasons. It does not even
mention environmental concerns in procurement procedures. In such a case, a
reference to the federal Act on Life-Cycle Management (the former Waste Man-
agement Act)'" and the Brandenburg Waste Management and Soil Protection Act'”
may help, as in the waste related regulations it is stated that preference is to be given
to products that are made in a low-waste and resource saving manner, that are
durable, easy to repair and reusable and can be subject to high quality recycling

° Administrative Circular on Procurement and Environment (Verwaltungsvorschrift fiir die
Anwendung von Umweltschutzanforderungen bei der Beschaffung von Liefer-, Bau- und Dienstle-
istungen — VwVBU) of 23 October 2012. Senatsverwaltung fiir Stadtentwicklung und Umwelt
Berlin; available under: http://www.bsr.de/assets/downloads/VwVBU.pdf, last accessed,
29 August 2013.

10 Brandenburg Procurement Act (Brandenburgisches Gesetz iiber Mindestanforderungen fiir die
Vergabe von dffentlichen Auftrigen — BbgVergG) of 21 September 2011, Brandenburg Law
Gazette I, 11, no. 19.

"1 Of 24 February 2012, Fed. Law Gazette I, p. 212, amended by the Act from 22 May 2013, Fed.
Law Gazette I, p. 1324.

120f 06 June 1997, Law Gazette 1/97, p. 40, last amended by Law of 15 July 2010, Law Gazette
1/10, p. 1.
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(Art. 23 Act on Life-Cycle Management). But this obligation needs specification in
ordinances which are not prepared for larger sectors, as yet. It is added that these
characteristics are to be mentioned in the solicitation of public orders. Finally
environmental considerations in the process of procurement shall be within an
acceptable financial frame. Profitability is, however, to be judged in a broad sense
that includes financial aspects but also environmental and energy efficiency factors
(Hermann and Acker 2011).

Furthermore, all agencies under the Ministry of Environment, Health and Con-
sumer Protection are to use the Procurement and Contracting Handbook for Guid-
ance in Planning and Implementation of Construction Works.'* A former version of
the federal “Joint Instruction on the Procurement of Wood Products” from
17 January 2007 is part of this handbook and, therefore, applies to Brandenburg.
Accordingly, all timber products that are used on behalf of the public sector have to
be certified by FSC, PEFC or equivalent (Hermann and Acker 2011).

13.3.3 North Rhine-Westphalia

As in the other federal states, the Waste Act of North Rhine-Westphalia]5 com-
prises an article that generally outlines the importance and manner of considering
environmental factors in public procurement (Hermann and Acker 2011), but also
here a specification is missing. Exact provisions on the dealings with wood are
given in the Circular of the Ministry of Economy, Trade and Energy (Ministerium
fiir Wirtschaft, Mittelstand und Energie) on the “Consideration of Aspects of
Environmental Protection and the Energy Efficiency in Public Procurement”,'
released in 2010. The three main statements given in Sect. 2.3.3 of the circular
are that (1) timber products must originate from verifiably legal and sustainable
forestry, (2) certificates from FSC or PEFC, or analogous schemes are accepted and
(3) any scheme other than FSC or PEFC has to be verified by the Johann Heinrich

von Thiinen Federal Research Institute in Hamburg.

'3 German Procurement and Contracting Handbook for Guidance in Planning and Implementation
of Construction Works (Vergabe- und Vertragshandbuch fiir die Baumafsnahmen des Bundes—
VHB) from 2008, last amended by circular of 19 September 2012, no B 15-8164.2/2.

14 Joint Instruction on the Procurement of Wood Products (Gemeinsamer Erlass zur Beschaffung
von Holzprodukten) from 17 January 2007, Joint Ministerial Gazette, p. 67.

150f 21 June 1988, Law Gazette, p. 250, last amended by Act from 21 March 2013, Law
Gazette, p. 148.

'8 Circular on the Consideration of Aspects of Environmental Protection and the Energy Efficiency
in Public Procurement in North Rhine-Westphalia (Runderlass zur Beriicksichtigung von Aspekten
des Umweltschutzes und der Energieeffizienz bei der Vergabe offentlicher Auftrage) of 12 April
2010, Ministerial Gazette, no. 14 of 2010 from 3 May 2010.


http://dx.doi.org/10.1007/978-3-642-35716-9_2#Sec6
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13.3.4 Main Differences Between the Federal States’
Regulations

The main difference between the federal states is the concreteness with which
regulations are formulated. While some federal states use exact and legally tangible
formulations, others have rather implemented guidelines for action. Even though it
is to be appreciated that ecological factors are, at least to some extent, included in
all federal states’ procurement policies, lacking concreteness might hinder practical
implementation. For example, within section 4.3 of the Guidelines for Procurement
of Goods and Services by the Saarland Administration,'” it is stated that within the
selection process for wood products priority shall lie with products from FSC
certified production. This formulation lacks any basis for mandatory compliance
and leaves room for individual decision making. In case of shortages of financial or
technical means, decisions are likely to fall contra certified timber.

Bremen, Hessen, Mecklenburg Western-Pomerania, Lower Saxony, Rhineland-
Palatinate, Saxony-Anhalt, Saxony and Thuringia are the federal states in which no
separate guidelines or regulations directly regarding the procurement and applica-
tion of timber exist. Saxony has been chosen as a reference state for further
investigation on the legal situation. Therefore, an inquiry was issued towards the
Public Enterprise on Property and Construction Management Saxony (Staatsbetrieb
Sdchsisches Immobilien- und Baumanagement — SIB) as it is the relevant authority
for all construction projects in Saxony. The first issue to be clarified was how timber
procurement is regulated in the public sector, as there are no explicit provisions on
this matter in the Saxon legislation. It has been verified that Saxony is, although not
separately implemented, still exposed to the federal Joint Instruction on the Pro-
cureme;,;lt of Wood Products of 2011 that requires certified timber from FSC or
PEFC.

13.4 Inconsistencies Between Legal Requirements

13.4.1 Timber Trade Regulations

The regulations on timber trade are to be divided into two branches. The most
important provisions are visualised in Fig. 13.2. The first branch links to the
international requirements of FLEGT and the EU Timber Regulation which create

17 Guidelines for Procurement of Goods and Services by the Saarland Administration (Richtlinien

fiir die Vergabe von Auftrdagen iiber Lieferungen und Leistungen durch die saarlindische
Landesverwaltung) of 16 September 2008, Law Gazette, p. 1683, last amended by guideline
from 28.12.2010, Law Gazette 2011 11, p. 3.

18 Written statement of the Saxon Public Enterprise on Property and Construction Management of
31 January 2013.
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FLEGT, EU timber regulation
German act on trade of Joint instruction on the
illegally felled timber procurement of wood products

l l

Fed. states with own provisions Fed. states without own provisions
for public procurement of timber for public procurement of timber
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Fig. 13.2 Representation of the legal background on tropical timber trade

the foundation for trade with legally felled timber in the European market. The
German Act on Trade of Illegally Felled Timber'? is the national law that demands
for examination and control of FLEGT licenses with timber imports from FLEGT
partner countries. The law has recently been amended in order to additionally
conform to the EU Timber Regulation. From March 2013 onwards, any imported
timber will have to carry a license which proves compliance with the due diligence
system (see Sect. 12.2.2 in Chap. 12). Both the license from FLEGT and the one
under the due diligence system are to ensure legal origin of all imported timber.

The second branch of regulations for timber use in Germany regards the sector of
public procurement. As explained in the former sections, public orders add up to a
major part of the total timber demand. Therefore, governments shall adopt respon-
sibility for the regions of timber origin. The Joint Instruction on the Procurement of
Wood Products provides the unique usage of timber certified by FSC or PEFC
which shall encourage timber producing countries to commit to sustainable dealing
with the forests.

Critique has to be issued for insufficient cooperation between the two legislative
branches at the national level. To date, both legal sectors do not recognise the
verification of the other, i.e. a certificate from FSC or PEFC cannot function as the
required proof of legal origin. Vice versa, the required proof of origin is not
regarded as sufficient evidence for sustainable production. Hence, for the utilisation
of timber in the public sector the different regulations have to be fulfilled separately
which implies that more than one certificate is needed. This induces high admin-
istrative burden and the potential for confusion.

A hint towards this issue is given in the Explanatory Notes Regarding the
Procurement of Wood Products (BMELV Ministry section 3.2) where it is stated
that “a review will be conducted in 2013 in order to ascertain if and how wood and

Yof 11 July 2011, Fed. Law Gazette I, p. 1345, amended by Act of 3 May 2013, Fed. Law
Gazette I, p. 1104.
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wood-based products from countries with which the EU has concluded Voluntary
Partnership Agreements (VPA) can be included in the procurement regime”. Thus,
from the side of the public procurement regime any certificate that has been issued
in the frame of VPAs between timber producing countries and the EU might be
accepted as a sustainability certificate. Even though this step would slightly sim-
plify compliance with all relevant regulations it would not tackle the entire problem
as only one-sided recognition of VPAs is implied. A more suitable step would be to
change the concept of the VPAs in a way to make them a reliable proof of legal and
sustainable origin of timber. A concept to approach this step has been developed by
the Johann Heinrich von Thiinen Federal Research Institute. The general problem
of certificates not being a reliable source of origin might be tackled with the help of
a biotechnological method that identifies trees according to their DNA (Tnaha
et al. 2010). In that way the exact origin can be determined and, hence, a certain
statement on legality made. At the moment this practice is in the developmental
state and still too complex to be practiced on a large scale.

13.4.2 Environmental Protection vs. International Trade
Agreements

Further inconsistencies and potential sources of conflict can be detected with the
coming together of legislation for environmental protection such as green procure-
ment laws and international agreements for free trade, especially the General
Agreement on Tariffs and Trade (GATT) by the World Trade Organisation (WTO).

The focal points of future WTO developments are the elimination of tariffs and
non-tariff barriers in all sectors, including the forestry sector and the examination of
environmental labelling practices (FAO 2003; WTO, official webpage (a)).

Alternatively there are increasing trade-restricting requirements for public pro-
curement which demand environmental labelling. These actions might internation-
ally be considered as violation of the GATT. Due to the complexity of the existing
multi-level governance system, within commercial and environmental law, it is
difficult to find consensus within individual cases. Generally the WTO agreements
against trade restrictions have high priority and there have been historical cases
where nationally implemented environmental regulations have been annulled for
being incompatible with existing WTO law.

However, according to the modern legal interpretation of WTO legislation,
especially the GATT, there are numerous opportunities for member states to
implement regulations that shall have the aim to protect the environment and
human health as long as they comply with the given trade regulations. Yet, such
restrictions must be according to non-discrimination, transparency, predictability
and the prohibition of quantitative restrictions, which are fundamental principles of
the WTO (WTO, official webpage (b)).
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The following requirements for trade restricting environmental laws are con-
cluded by Hilf (2000) on the basis of the shrimp-turtle case””:

e Trade restricting action must conduce to legitimate public interest of protection.
This is especially the case when these interests are accepted within international
conventions on environmental protection.

» Protection measures must be compliant with national legislation of the importing
country which means the legal system has to be consistent.

¢ Measures must effectively serve protection.

e Measures must be essential, meaning no other measure than the import restric-
tion that would be less burdening may exist. In the shrimp-turtle case this point
was not met since the concerned countries were not given the chance to
implement other measures for turtle protection first.

¢ The commandment for international cooperation which is registered in the Rio
Declaration, Agenda 21 and several international environmental agreements has
to be regarded. Before the implementation of unilateral actions there must be
efforts of coming to a joint agreement.

¢ Discrimination and differentiation among different exporting countries is not
permitted.

¢ Transparency and verifiability are foundation of import ban decisions.

e There from results the inadmissibility of any arbitrary discrimination or
concealed trade barrier.

If these principles are adequately regarded for unilateral timber restrictions from
the German side there should not be any major obstacles in respect to WTO rules.
For public procurement measures, however, it has to be particularly obvious that no
further objectives are aimed at. Imaginable here would be the enhancement of
market advantage for specific companies or the protection of the domestic market.

13.5 Conclusions and Recommendations

In the course of the fight against deforestation and global warming the legislative
background on timber trade and green procurement is steadily improving from the
side of the European Union. Regulations for securing legality are very contempo-
rary. Here the tendency to tackle problems from producer and consumer sides is to
be highlighted. Illegal logging is an issue that exists mainly in tropical regions and
is regarded as a major crime business. UNEP and Interpol estimate that the damage
of illegally harvested tropical timber is between US$30 and US$100 billion, or 10—
30 % of global wood trade (Nellemann and INTERPOL Environmental Crime
Programme 2012, p. 6). Therefore, in the course of the FLEGT regulation, the

20 United States—Import Prohibition of Certain Shrimp and Shrimp Products, WTO case nos.
58 (and 61), India etc versus US, ruling adopted on 6 November 1998.
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partner countries were chosen in a manner that covers the areas in need for support.
Presently, a first VPA is formally concluded with Ghana.?' VPAs with the Republic
of Congo®* and with Cameroon®’ are presently in the ratification process. VPAs
with Malaysia, Indonesia and Vietnam are presently negotiated, as well as with the
Central African Republic, Liberia, Gabon and the Democratic Republic of Congo.
Furthermore VPAs may be concluded in the future with other countries in Central
Africa and Southeast Asia, as well as with Latin American states and Russia. The
VPAs shall not only ensure the trade of legal timber but also the conversion of
capacity building and expertise for sustainable forest management. This bilateral
approach shares responsibility among the two parties involved. The EU Timber
Regulation is the next step at EU level that will theoretically eliminate any
possibility for introducing illegally harvested timber into the internal market of
the EU and it includes also Iceland, Liechtenstein and Norway, because of the
relevance of the regulation for the European Economic Area (EEA). But, the EU
FLEGT-system is not working well, yet, as a study for the EU, carried out by the
non-profit organisation Resource Extraction Monitoring (REM) operating as inde-
pendent monitor of Law Enforcement and Governance, found out between 2010
and 2013 in the Democratic Republic of Congo (REM 2013; Kwasniewski 2013).

On a national level in Germany, green procurement is given high priority when it
comes to the use of tropical timber. If regulations for environmentally friendly
public procurement of wood are implemented in Europe, the market demand for
certified wood is automatically being raised. Therefore, within the last years the
certified forest area quickly increased in order to enable the timber suppliers to keep
up with current market demands. However, from the total area of certified forests
only 5 % are to be detected in tropical countries (UN 2009) and, according to Thang
(2003), there were no significant reductions of tropical deforestation after the
implementation of certification.

From the European side, especially for the analysed public procurement regula-
tions, it seems to be disregarded that there is a second part to this evolving
environmental awareness: Developed countries cannot demand sustainably pro-
duced timber without contributing the relevant transfer of knowledge, technology
and capacity towards the suppliers. Sustainable certification schemes for forest
management would have to be developed under the guidance of participants with
the necessary expertise (Ozinga 2004). Otherwise, they will never tackle the
problem of deforestation profoundly. Cooperation between the producer and the

21 Voluntary Partnership Agreement between the European Community and the Republic of
Ghana on forest law enforcement, governance and trade in timber products into the Community,
OJL 70, p. 3.

22 Voluntary Partnership Agreement between the European Union and the Republic of the Congo
on forest law enforcement, governance and trade in timber and derived products to the European
Union (FLEGT), OJ L 92, p. 127.

2 Voluntary Partnership Agreement between the European Union and the Republic of Cameroon

on forest law enforcement, governance and trade in timber and derived products to the European
Union (FLEGT), OJ L 92, p. 4.
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consumer side is the most important issue to be improved. All stakeholders that are
involved in the industry must be motivated to support sustainable forest manage-
ment that results in certification. The preliminary investments on that account are to
be done by forest owners. The motivation and means towards these investments
must, however, at least partially, be given by the customer countries (Muthoo
2012). Strengthening the national and local governance of the tropical countries
is an important step that needs to be attempted.

As discussed in Sect. 13.4, European legislation is divided into two branches
regarding tropical timber. The first one aims at proving legal origin while the
second demands for sustainable forest management which does not necessarily
include exact information on origin. However, as legality and sustainability are
strongly interconnected, they are to be reached jointly. At the moment, the volun-
tary certification schemes are considered insufficient to cover the aspect of legality.
Here the need for profound restructuring arises as legal origin is one of the most
basic demands that shall be fulfilled by certificates from voluntary sustainability
standards. From the legal perspective there are attempts for better mutual fulfilment
and recognition of the two aspects, however, as the issue is still under development
the results are yet to be seen.
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