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Preface

John D. Kelly

We hope this book will make a difference. There are many books
on human rights: histories, philosophy, legal studies, sociologi-
cal and anthropological studies. Ethnographies are myriad, and human
rights are mentioned in a remarkable range of studies of contemporary
politics in the complex discipline called political science. Economists,
global health scholars, and public policy scholars of almost every focus
make contributions. But still, it is difficult to get a topic such as corpo-
rate social responsibility into focus, to find the perspective, comprehen-
sive and practical, necessary to reach informed judgments.

There is something curiously problematic about what scholars tend
to contribute to human rights theory and practice. By and large they do
what they do well. Many studies considered individually, including stel-
lar monographs by contributors here, make major contributions in their
own terms—their own disciplinary terms. As Charlotte Walker-Said
might put it—in fact as she does, in the introduction here, when talk-
ing specifically about legal studies of corporate social responsibility—
scholarship is all too often “siloed.” I want to say something complicated
about this simple situation.

To discuss the purpose of human rights scholarship, and its failures
as well as its successes, I want to start with a short overview of the pol-
itics of human rights in practice. Human rights as a political issue has
emerged at particular moments in mostly Western political history. His-
torians and political theorists often identify three moments: First, there
were the liberal revolutions of the eighteenth century, especially Ameri-
can and French. An American declaration in 1776 located its defense of
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radical political decisions “in the course of human events,” and spoke
of the propriety of clarifying its motives before the opinion of mankind.
This profound relocation of once-divine rights of sovereigns within a
universe of human events and opinion was fundamental to revolution-
ary America’s legitimacy—and it was still uncertain, as Lincoln saw it
eighty-seven years later, whether “any nation so conceived and so ded-
icated can long endure.” And it was also a powerful inspiration to the
revolutionary French, and specifically to the French declaration of 1789
that found rights of “man and citizen.” French visionaries saw nations as
the only sovereigns, and the necessity and propriety of both liberty and
law, and yet could not stop appalling terror from emerging as a price of
freedom. Scholars still debate these events, their meanings, and the les-
sons to be drawn from their astonishing trajectories. Research with a hu-
man rights focus has added to efforts to track the consequences of doc-
trines, declarations, discoveries, and adjudications through the maze of
events. It has brought new insights and no promise that the basic ques-
tions are closed.

Second, in the twentieth century, there was the strange public de-
bate between the Americans and the Nazis, Adolf Hitler pitting his
own new truths of Volk right against what he saw as Woodrow Wilson’s
false promises and anti-German fictions. This conflict began as the Ger-
mans metamorphosed antidemocratically, against the onerous terms of
the Versailles treaty, and organized Axis powers against a coalition that
came to call itself the “United Nations.” It ended not with a synthesis but
with one side’s triumph, with global repudiation of Nazi racism and all
racism, and a remarkably American reassertion of the self-determining
nation-state as the global vehicle for sovereign order in 1945. At the San
Francisco Conference in 1945, Harry Truman declared a new world free
from the fear of war, chopping the air with his hands to emphasize each
word. This vindication of the American vision of democracy, equality,
and self-determination via separate but equal nation-states began with
this final concord but also with its own coercion. Truman’s speech came
just weeks before mushroom clouds at Hiroshima and Nagasaki ended
the Second World War and claimed to end all legitimate war between na-
tions and states, by way of required unconditional surrender. The resolu-
tion of this war was not a treaty but a new global architecture for nation-
state sovereignty. Exactly how a new universal grammar of sovereign
interrecognition via global coordination of nation and state could end war
and certify peace with justice was clearly seen as the overarching prob-
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lem for the new “United Nations,” as the alliance against the German-
Italian-Japanese Axis metamorphosed in San Francisco into an embodi-
ment of a once-utopian American plan for new world ordering.

Accelerated at the Bandung Conference in 1955, this vision of sov-
ereignty and its new doctrine of nation building, opposite of the Nazi
Volk destinies, became the recipe for decolonization. Even the rise of
the Cold War could not derail decolonization, but rather it transformed
the doctrine of self-determination, at Bandung, into a cardinal mo-
ment of choice of governmental system, at the moment of nation build-
ing and state building, as a destiny-setting exercise of the free political
right. Again, scholarship tracking human rights doctrines and influences
through this maze of events is well under way. Books from Mary Ann
Glendon’s A World Made New to Erez Manela’s The Wilsonian Moment
illuminate the process by which Western and even specifically Ameri-
can human rights ideas become global realities. And we still have much
to discuss.

And finally, the third moment, and the true explosion of human rights
as political discourse and practice, begins with the end of the Cold War,
begins among the forces accelerating the collapse of that power politics
and the delineation yet again of new world order and political possibili-
ties. This large-scale moment is our own, its critical events still unfold-
ing, its new debates about sovereignty, self-determination, legal orders
of right and duty still under way. The plain fact that it is too soon to
know with certainty which developments are most important of course
does not stop scholarship from seeking to frame, to explain, and all the
more—and we come to my point—to participate in events. In their usual,
almost necessary fashion, scholars come in after the facts, in pursuit of
the meanings, trying to organize, clarify, and judge, questing for per-
spective and insights that might be useful. Some points of order can be
clearly discerned. NGOs, as we call them, have risen to a prominence in
events rivaling that of states and nations. Many allege that revolutions of
new kinds, especially in information technology, must be reckoned with.
Environmental questions vie with all others for priority. The future of
sovereignty is questioned, and global connections, flows, and mediations
are thought to be more significant than at any prior time.

It is entirely possible that observers a century or more from now will
look back on our times and emphasize emergent things, trends, and re-
lationships largely different from those we now take as the signs of our
times, even as our own fashions in self-estimation vary by discipline and
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now global location. Cognizant of this complex situation, I wish to recall
the problem of discussions of human rights that, however well informed
and insightful, are “siloed,” both by disciplines and often, I think, by
location.

In fact, for scholarship such silos are vital. Without strong criteria for
evidence, analysis, criticism, argument, and judgment, subtle problems
can go unnoticed and major problems can be misunderstood via useful
but flawed partial truths. Such discussions as those in and for a national
legal academy, or debates between schools of ethnographic theory, to
speak of two disciplinary modalities dominant in this volume, can be im-
portant for development of a science of anthropology and for schools of
jurisprudence, even the training therein of practitioners. They may go
far down the road of self-understanding, embracing and operationaliz-
ing, each in their own way, the agenda of enlightenment.

By their nature they do not, directly, address the questions that We-
ber taught us to call “Tolstoy’s Questions,” not what is true? or even who
are we? but rather what is to be done? how shall we live? Weber agreed
with Tolstoy but not with his condemnation of social science. Weber ar-
gued that social sciences, of and for themselves, cannot answer Tolstoy’s
questions, because the questions involve value judgments as well as mat-
ters of fact and its assessment, conception, and criticism of concepts. Tol-
stoy’s questions are irreducibly political regardless of their possible con-
nection, also, to fruits of sciences, social and otherwise. Weber’s point
was that Tolstoy’s impatience for final truths, for answers to his value-
oriented questions, led him to miss what kinds of enlightenment social
sciences could by their nature provide.

Generations of scholars have been as troubled as Weber was by the
implications of these arguments. Weber’s clear moral vision of the en-
lightenment foundations of all sciences made him avid to give, when in-
vited by Munich University, what has become his famous 1917 lecture
“Science as a Vocation,” which includes his reflections on Tolstoy. Mu-
nich had wanted him to address politics as a vocation, and Weber had
insisted on science as his first topic. But Munich University was persis-
tent. Weber was cajoled and compelled, in fact, by repeated suggestions
that he would be replaced by Spartacist Rosa Luxemburg or, after her
assassination, by Socialist Kurt Eisner, until he agreed to give the now
equally famous lecture “Politics as a Vocation.” The lecture was given
in January 1919 at Munich University, which was then within the Bavar-
ian Soviet Republic; in his lecture Weber correctly predicted that this re-
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public would be short-lived. The German word traditionally translated,
for these lectures, as “vocation” is the same word, Beruf, which we know
in his conceptual analysis in The Protestant Ethic and the Spirit of Cap-
italism as the all-important idea of “calling.” Politics as a calling. We-
ber composed his lecture on politics in the same year that he advised
the German delegates at Versailles. And what, exactly, did he advise?
While French and English delegations sought reparations and imperial
advantage, and tailored themselves to Wilson’s plans for extension of
democratic self-determination, Weber advised Germany to use the mo-
ment to plan a future of constitutional democracy for Germany. Weber
sought a German state including a strong bureaucracy to insure the cen-
trality of legal rationality, but also direct election of the Reich president
(what he saw as the American model) to give charisma, ironically, an
instituted role and power to redirect the ship of state. Weber was will-
ing to pass judgments and give advice about political practices, and to
take the risk that he could be wrong—and he was later blamed for insti-
tuting the fithrer principle, opening the door to Hitler, notably by Wolf-
gang Mommsen in 1959 —but he saw politics and science as problematic
in conjunction. To Weber, politics always requires the prophet and her
opposite, the person called to the responsibilities intrinsic to politics, as
well as those temperamentally called to pursuit of truth, justice, and self-
knowledge, science and scholarship.

Scholars address human rights in myriad ways in myriad locations
and disciplines. And not merely from Weber’s day but also from long be-
fore it has been recognized that it is not always wise to ask them to do
things they are less good at, such as render political judgments, let alone
interventions. However, this complex conceptual and practical area we
know as human rights demands more from us than the fine-tuned en-
gines of disciplinary insight. There is a reason why so much great schol-
arship on human rights can simultaneously feel empty, hollow, as some-
thing vitally missing. Considered as individual contributions, we submit,
each paper in this volume, in its disciplinarily informed strengths, can
show symptoms of such limits. The ethnographers of CSR in practice
see so much more going on, have such better-informed judgment about
actual motives and outcomes, ironies of doctrine in practice and com-
plexities of heterogeneous situations, that their skepticisms of law and
code can seem to overwhelm the mere tinkering of lawyers, bureaucrats,
and managers. But then, when the anthropologists conclude, how often
do they call upon authorities to somehow, some way, intervene with a
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wiser code or law or practice? The acuity of their diagnoses (I say they,
but I too am an anthropologist and ethnographer) is wholly matched by
the utopian vagary of their moments of prescription. Consider then the
other most dominant voices in this volume: enter the lawyers. Their de-
sire for manageable facts follows from their need, the legal utility of a
settled set of facts, and the ethnographers with their uncontrolled com-
parisons provide accounts much richer, more complex and humanly be-
lievable. But when it comes to plotting, and tracking, and assessing, and
criticizing, and debating, and repairing, actual remedies, including long,
real histories of institutions of intervention and their successes and fail-
ures, the lawyers know things the ethnographers only dream about, in
the calls for state and legal intervention and their actual prospects and
consequences.

So can codes of corporate social responsibility work? Can corpora-
tions, the infamous joint stock companies of predatory, neocolonial, and
globalizing capitalism, the famous engines of prosperity that we all re-
quire to do their work well—can corporations become the vehicle not for
the undermining of state protections of society but rather for the exten-
sion, definition, and development of regimes of human rights in practice?
What is to be done with codes of corporate social responsibility? Our
claim, speaking here for Charlotte Walker-Said and myself, is not that
we know, or that we are sure, or even that we have in these pages a sin-
gle piece of advice. It is that we have assembled the best interdisciplinary
discussion of the issues we can assemble, for discussion of this, Tolstoy’s
questions applied to a key dimension of human rights controversy for
our times. We have to get the scholarship out of the siloes and into con-
versations like this, to make the works of science and scholarship more
relevant in real time, to actual political questions for our age.

The Pozen Family Center for Human Rights at the University of Chi-
cago is sponsoring this volume, Corporate Social Responsibility? Human
Rights and the New Global Economy. This volume draws on lectures,
reading groups, a major conference on CSR and human rights, and a se-
ries of workshops and editorial interactions that have brought this dis-
cussion into this shape, all made possible by the generosity of Anne and
Richard Pozen. I hope that this is the first of many such intense collabo-
rations to be sponsored by our center, books gathering scholarship that
is collectively focused on bringing scholarship to bear on political ques-
tions of our age, addressing the major global institutions that bring hu-
man rights theory into practice.



CHAPTER ONE

Introduction
Power, Profit, and Social Trust

Charlotte Walker-Said

Translating Human Rights and Corporate Social Responsibility:
Shifting Terrains

n the new world order that emerged in the wake of the Second World

War, Hannah Arendt argued that the nation-state had become the
necessary guarantor of human rights and their greatest potential threat.
Now, in our global economy infused with new modes of governance, as-
cendant market forces, and competing value hierarchies, the same para-
dox has another institutional home: the corporation. Is the corporation a
crucible or an obstacle for the global human rights order? A benefactor
or nemesis? The time has come for serious inquiry into the understudied
but critical relationship between corporations and human rights and the
trend toward codes and practices of corporate social responsibility.

Corporate social responsibility (CSR) is a burgeoning arena of corpo-
rate activity and academic research and reflects the growing integration
of business and market-oriented strategies in the day-to-day activities
of government, civil society, development practice, and humanitarian
intervention. Among its many aims and positions, it claims to quantify
and qualify the “social impact” as well as the environmental and social
corollaries of business in a particular space. CSR is both a conceptual
framework of operation, strategy, and human relations and a corporate
culture movement with a focus on ethical standards. These standards are
a broad and largely self-defined set of devotions, with some corporations
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emphasizing environmental stewardship, some underscoring their hu-
mane labor conditions, and others highlighting their business’s contri-
butions to achieving human flourishing in poor or marginalized com-
munities. The World Business Council for Sustainable Development
qualifies CSR as “the continuing commitment by business to contrib-
ute to economic development while improving the quality of life of the
workforce and their families as well as of the community and society
at large.”! Many scholars simply consider CSR a framework for concep-
tualizing the business and society interface.? Its critics argue that CSR
constitutes a legitimizing discursive domain that implies an inclination
toward ethics and humane standards, but in reality safeguards capitalist
imperatives against critique and regulation.> What is incontrovertible is
that corporate social responsibility has become a prevailing mandate for
multinational corporations and is transforming the role of business in
global politics and social relations. It is also conceptually altering human
rights law, policy, and theory.

Human rights scholars, to date, have attended more to nation-states
and international law, and to nongovernmental organizations (NGOs)
and their redressive intervention systems. But corporations have greater
weight, not only in economies but also in society and governance glob-
ally. Here we are interested in theories but first of all in reality, and we
study actual interventions. This volume has invited experienced ethnog-
raphers, political scientists, legal scholars, historians, and other expert
social scientists to inform current deliberations on two key questions:
can codes and practices of corporate social responsibility solve funda-
mental human rights problems? And what happens when CSR becomes
a new vehicle of the progressive politics that characterize the human
rights movement?

Serious evaluation of corporate social responsibility is timely for
several reasons. First, recent decisions in the realm of “hard law” have
questioned the use of national and international laws to prosecute hu-
man rights violations by corporations.* This has had the effect of trans-
forming corporate respect for human rights from a government-enforced
public commitment to one of private choice. Second, human rights have
assumed a central position in the discourse surrounding international
development, and rights institutions have embraced a progrowth stance
in regard to national and global economies.> As capitalist expansion be-
comes increasingly embedded in global human rights movements, cor-
porations have gained considerable authority as economic as well as hu-
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manitarian leaders. In light of these cultural shifts, international human
rights institutions are transitioning away from antiglobalization, anticor-
porate discourses toward global initiatives to increase, rather than de-
crease, the role of corporations in developing economies and markets so
that they might foster more positive outcomes for the world’s societies.

International human rights activism has also undergone a significant
philosophical transition that privileges economic concerns and the hu-
man condition of poverty rather than social and political rights. This
marks a shift from post-World-War-II-era human rights milestones, such
as the Universal Declaration of Human Rights, which emphasized the
fulfillment of fundamental freedoms, including freedom of thought,
conscience, religion, and belief, as well as civil rights such as nondiscrim-
ination, political equality, and self-determination. International preoc-
cupation with suffering as a result of material want has spawned two
dimensions of the current human rights agenda that this volume will ex-
amine in depth: the use of human rights to interpret, intervene in, and
manage the specific human rights catastrophe of poverty, and the pro-
motion of the Right to Development, passed as a United Nations char-
ter in 1986, which takes as given that to accomplish the provision of
freedoms and opportunities for individuals, there must be a universal es-
calation of entitlements that are borne through increases in wealth.¢

Critics of human rights in their late twentieth-century expression have
cited the turn toward humanitarian crisis and underdevelopment as an
apolitical or antipolitical gesture. Rather than institution building and
coordinated government action on matters of paramount human impor-
tance, such as erecting safeguards to secure peace and guarantee justice,
humanitarian praxis mobilizes response to catastrophes and does little
to transform the causes of emergency.” Corporate social responsibility
can be interpreted either as another iteration of the minimalist, “rescue”
approach of humanitarian outreach or a novel undertaking that seeks to
redirect human rights considerations toward a framework that allows in-
dividuals to achieve their social and political capabilities through just
economic practices and is thus rights affirming from the outset.

In November 1999, John Ruggie, assistant secretary-general of the
United Nations, and Georg Kell, executive director of the United Na-
tions Global Compact, publicly admitted the failure of postwar global
economic institutions to advance human rights and promote universal
well-being. Drawing from examples of extreme poverty and the state
of human vulnerability worldwide, Ruggie and Kell argued that the
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financial gains attained from connecting networks of production and fi-
nance in the late twentieth century were unevenly distributed, which iso-
lated economic growth from human development and the achievement
of human rights. Ruggie and Kell then called on the world’s corporations
and financial institutions to commit themselves to adopting governance
principles derived from the Universal Declaration of Human Rights in
order to embed the economic sphere in broader frameworks of shared
values and ensure the positive human corollaries of the expansion of
wealth.® The tangible outcome of this declaration was the creation of
the UN Global Compact, the world’s largest corporate citizenship initia-
tive launched in 2000, in which corporations voluntarily commit to align
their operations with human rights principles.” Ruggie has recently at-
tested that the Global Compact is intended to remedy a state-based sys-
tem of global governance and demonstrate that international protocols
can guide and promote business as well as human rights.!°

The impact of this endeavor and others like it, and their future as
models for what Anne-Marie Slaughter terms the “new world order,”
in which suprastate, substate, and nonstate actors balance multiple al-
legiances and have global reach, is explored in this volume. As critical
partners in the new world order, corporations have considerable incen-
tive to contribute to effective governance, since—in the words of Kofi
Annan—*“unless the global market is held together by shared values,
it will risk serious global instability, conflict, and insurmountable risk
to both business and economic security on a macro level.”!! Ruggie has
echoed Annan’s warning to corporate entities to consider human rights
in the name of self-preservation, urging corporations to reform business
practice so they can “survive and thrive.”!?

Ruggie, Kell, and Annan’s arguments for a new institutional equilib-
rium managed by agents of capital communicate a faith in corporations
and markets to align their goals with humanitarian priorities. Other UN
representatives have stated that they believe there is an emerging “global
consensus” regarding what concerted efforts are required to reform cor-
porate policies and link business and human rights concerns.!* However,
despite enthusiasm across governance sectors, what this volume will
demonstrate is that no such collective unanimity exists on what CSR ul-
timately endorses and promotes, even within distinct fields of action.

The Organization for Economic Cooperation and Development
(OECD) proposes that business reform should take the form of promot-
ing business concern for the welfare of society, which can be realized in
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part by freeing business-sector capacity and further opening markets,
which can “empower poor people.”* Alternative CSR approaches seek
to establish guidelines of conduct rather than modes of market expan-
sion in distressed regions.!® These and other parallel initiatives illustrate
the rise of competitive and converging transnational campaigns to ad-
vise the private choice to protect human rights, which are critical in an
era of nonexistent regulatory mechanisms.

In the legal discipline, human rights lawyers and policy advocates
have demonstrated a greater desire to move current international CSR
initiatives toward establishing enforceable international law, as well as
human rights treaties regulating corporate activity in developing coun-
tries, particularly in those countries whose commitment to human rights
in national law and governance practice is feeble or nonexistent. How-
ever, as this volume demonstrates, this dimension of CSR is in funda-
mental tension with other current ideologies. The CSR movement that
promotes corporations as partners in humanitarian outreach and eco-
nomic growth resists to some degree demands for greater accountability
for corporations who abuse human rights.!® As a corollary of the grow-
ing consensus to develop business sectors, invest in market systems,
channel finance to underdeveloped countries, and deliver development
impacts, arguments for a regulatory model of CSR have been marginal-
ized from many institutional discussions. Even the United Nations de-
clared it is unambiguously against establishing a form of CSR that would
create a transnational judicial system of redress for human rights viola-
tions committed by corporations.” The UN Guiding Principles on Busi-
ness and Human Rights and John Ruggie’s “Protect, Respect, and Rem-
edy” framework attest to the successful pairing of corporate and human
interests and stop well short of imposing a regulatory framework that
could address corporate malfeasance.!® Nevertheless, many legal prac-
titioners are often skeptical of relying on “soft law” and ethical volun-
tarism to protect human rights and are critical of the benevolence ex-
pected of corporate agents.

In addition to competitive fields of action with disparate visions for
CSR, there are also contentious philosophical dimensions: how and why
is business practice politicized and socially inscribed, and why are insti-
tutions that govern private activity called to have a function for the pub-
lic good?® Despite continued efforts and grand claims by major human
rights actors like the United Nations, current iterations of CSR lack a
truly universal set of normative ethics and practices. Thus the theme of
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“responsibility” in this volume is conceptualized along various political-
economic and sociocultural lines. In this way, this work mirrors CSR
themes in practice throughout the world, which claim participation in a
global movement, but in fact are highly distinctive, autonomous, and re-
quire contextualization.

Corporate Social Responsibility Proponents and Critics

Growing approval of the role of corporations in development as well as
social and political life has numerous critics. Many critique sanguine
conceptualizations of the current global economic system and distrust
its corporate leaders.?’ Some argue that CSR is a “hegemonic accom-
modation” that reflects the dominant cultural, economic, and political
role of business in society, and the permeation of the discourse of com-
petitiveness and free markets into state and social structures.?! They
are joined by other critics of the neoliberal economic model who make
broad claims that corporations, as the engines of liberal market expan-
sion, deregulation, and declining state authority, cannot be rightly har-
nessed and have no real capacity to transform conditions of poverty, in-
equality, and injustice.?? The world of human rights blogs, mass media,
and activism largely echoes and intensifies scholarly criticism of corpo-
rate engagement with human rights and development.?

As allies of this critique, an active community of human rights litiga-
tors, legislators, and legal advocates is seeking mechanisms for corpo-
rate accountability rather than expressing enthusiasm for corporate col-
laboration. The legal history of Alien Tort Statute (ATS) jurisprudence
in the United States points to renewed attention to the question of cor-
porate liability for violations of international human rights law. Many
are concerned with the growing power of corporate agents to not only
avoid remedial justice mechanisms but also to go as far as to influence
the provisions of national legislation and international trade treaties to
serve their private interests.?* Select legal scholars of this volume dem-
onstrate that a strong tradition of civil remedies that have been able to
address serious wrongs is a critical foundation for building greater ac-
countability through litigation as a complement to the more preventive
and cooperative focus of CSR that is embedded in multilateral initiatives
and transgovernmental regimes. Among lawyers and human rights liti-
gators, however, there is acknowledgment that few tools exist to file law-
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suits against corporate defendants in cases of violations of human rights.
Alternative instruments, including voluntary networked agreements,
meaningful stakeholder engagement, and the entrenchment of corporate
policies that are compliant with human rights, will be critical in prevent-
ing, reporting, and rectifying human rights abuses by corporations in the
future.?

For its part, the corporate world has been developing multifaceted
approaches to solve the challenges posed by growing international hu-
manitarian concern for corporate abuse of human rights. At the lead-
ership level of corporations, CSR has become a prevailing operational
mandate, which is evident in the substantive fields of research on cor-
porate strategy, corporate governance, and corporate citizenship.?® Ac-
ademic work on CSR has initiated serious discussion as well as strat-
egy shifts among executives regarding the role of the corporation in
the world. Certain business scholars point to the fact that the theme of
“global citizenship” has impacted corporate initiatives by “shifting the
mentality” toward considering transnational human rights regimes as
the framework for global strategic operation. As multinational corpo-
rations engage with a larger number and greater variety of stakeholders,
including suppliers, manufacturers, consumers, indigenous groups, land-
owners, nongovernmental organizations, and shareholders from across
the economic, social, and political spectrum, their operational landscape
has become decidedly more complex and unstable.?” Hence, the CSR of
the future will have to address increasingly complex human and environ-
mental concerns while securing a durable and protected domain of pos-
sibilities for business in the world.

There is no doubt that CSR as a form of business regulation and capi-
talist expansion that identifies and is responsive to human rights is a po-
tential new source of global governance. The question remains, how-
ever, of whether duties of corporations should be directly linked to their
capacity to harm human dignity, or rather be based on broad concep-
tions of duty related to the improvement of economic life for all.?® But
are corporations morally responsible for broad economic growth and so-
cial welfare? Amartya Sen understands the rights-duty relationship via
a Kantian perspective of “imperfect obligations™: instead of perfectly
linking rights to exact duties of identified agents, he argues the mandate
for growth and well-being “is addressed generally to anyone who can
help.”? Scholarship on CSR has largely struggled to define the moral re-
sponsibility of corporations based on legal or historical precedent. How-



8 CHARLOTTE WALKER-SAID

ever, what is irrefutably present in the current literature on CSR is that
the “will to do right” has departed its origins in altruistic sentiment and
is considered a marketable strategy, a survival tactic in an era of corpo-
rate criticism, and a method of putting corporate initiatives to work for a
broader and more complex set of constituencies. As such, CSR is no lon-
ger viewed simply as a form of window dressing or rhetorical maneuver.°

This volume presents CSR as a series of economic and political strat-
egies that are currently shifting the focus of international human rights
activism and signaling the rise of new forms of global governance. In
some cases, not only is the realization of human rights possible through
corporate engagement, but also substantive corporate reform and ac-
countability is achievable in cases where corporations have not an-
swered the call to encourage livelihood creation, and instead have capi-
talized on a globalized economic system that has few formal prohibitions
against exploitation.

Engaging Current Debates

The authors here are in conversation with the broad literature that ana-
lyzes neoliberalism and its manifestations in law, policy programs, eco-
nomic agendas, and intellectual positions. The breadth of work on this
topic—much of it polemical—frames the position of neoliberalism as a
contest between market economies and nonmarket values. Recent schol-
arship has noted that the earliest neoliberal policies that freed capital-
ism to pursue global ambitions were concurrent with the ascendance of
coordinated transnational human rights movements.’! Neoliberalism
and human rights’ “historical companionship” is worthy of debate be-
cause their power to influence agents of capital, governance, and secu-
rity continues to grow, often in coordination with one another.’> Global
economic liberalization has fostered the privatization of powers previ-
ously held by states, including regulating industry; determining taxation;
deciding employment and wage rates; and, increasingly, determining en-
vironmental, social, and civil rights.? This undeniably has caused the
erosion of state capacity in social service and security provision and the
regulation of economic production, which many argue are the primary
vehicles of human rights protections.** And there is daily evidence of
corporate malfeasance, particularly in the form of human rights abuse as
a result of unfettered power, as this volume will also show. However, the
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enlargement of corporate “rights” and even corporate abuse of power
have often been followed by public demands for corporate “responsi-
bility” rather than corporate restraint. Responsibility denotes authority
and power, and gives a specific function to corporations in the realm of
human welfare.

Scholars of corporate activity and international monetary coopera-
tion as well as human rights have recently been more carefully scruti-
nizing the transformation in corporations’ motivations and constraints
over the past half century. Many have argued that the financialization of
the American domestic economy and the burgeoning power of the logic
of the common stock structure gradually forced the American economy
to detach itself from business and reattach to a new global rule of fi-
nance.” The social corporatism and welfarist capitalism that thrived
in the immediate postwar era in the United States and Europe under-
pinned national and international growth that broadly impacted society
and strengthened access to higher standards of living and social security.
However, the 1973 oil crisis, concerns about economic “shocks” through
the global financial system, and the turn toward monetarism and dereg-
ulation each contributed to the triumph of finance over business, or, as
Mark Mazower describes: forced a world of producers and consumers
to accept the new rules of creditors and debtors.’ As a result, contem-
porary business decisions are not made in the best interests of employ-
ees, stakeholders, suppliers, distributors, clients, or even leaders, but
rather in the best interests of shareholder value, “the standard of busi-
ness performance.”?’ Understanding the origins of neoliberal engineer-
ing is not only crucial for locating the simultaneous beginnings of inter-
national human rights activism but also for identifying when corporate
practices marked by impaired moral judgment were codified and trans-
mitted internationally.

Inasmuch as this volume demonstrates the limitations of CSR and of-
fers a critical perspective on corporate techniques of market domina-
tion, it also posits a future for CSR within the human rights movement.
The scholars in this work aim to grant specific agency to the “neolib-
eral position” and identify whose capitalist imperatives have defeated
or promoted human rights ideals. This volume’s contributors engage di-
rectly with the conduct and objectives of corporations, moving beyond
discussions of markets and economic policy to examine how particu-
lar corporate agents have shaped realities on the ground. The work as
a whole demonstrates that there are precise conditions that discipline
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when corporate and noncorporate values can come into conflict, as well
as when they can and will align. These conditions are often determined
by corporations as well as financial institutions and stock markets, na-
tional governments, multilateral governance bodies, and smaller agents
such as human rights NGOs, civil society organizations, and activists, all
of whose loyalties and duties lie with a larger number and greater vari-
ety of stakeholders.

As corporations, multilateral institutions, and states integrate CSR
into the international human rights agenda, they are transforming the
essence and philosophy of human rights. Global convergence around hu-
man rights in the 1970s revealed that rights discourse could be deployed
as “a set of moral trump cards.”*® Today, human rights have achieved
near-universal legitimacy as an ethical regime, to the point where critics
such as Boaventura de Sousa Santos have declared that it usurps all ethi-
cal language.? In recent decades, various initiatives have demonstrated
interest in making CSR the new focus of global idealism. As CSR con-
tinues to snowball in the form of movements for sustainability, fair trade,
renewable energy, transparency, poverty alleviation, triple bottom line
(TRL), socially responsible investing (SRI), private sector development
(PSD), as well as the UN Global Compact, it positions itself as an unas-
sailable framework for organizing ethical priorities, improving the hu-
man condition, and achieving social progress while simultaneously pro-
tecting economic expansion, thus superseding human rights in its stated
aims and correcting its shortcomings.

Making Inroads: The Structure of the Volume

Part I of this volume, “Corporate Social Responsibility as Controlled
Negotiation: The Hierarchy of Values,” explores CSR as a set of rela-
tions of communication and coercion. In the first chapter, Peter Rosen-
blum sketches the broad terrain of CSR movements, moving between
activist claims and corporate governance initiatives and examining the
latter as response, counternarrative, or preemption. He describes the
“patchwork” effect of the concatenation of efforts for corporate reform
in the area of human rights, but ultimately places coercive power in the
hands of activists rather than corporations. The next three chapters by
Peter Benson, Anna Zalik, and Stuart Kirsch challenge Rosenblum’s
assessment. These authors provide evidence for the gap between CSR
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codes and reality, and how such codes construct a “value hierarchy”—as
described by Benson—to diffuse mobilized activism, a trend Rosenblum
also identifies. The value hierarchy not only communicates but also has
coercive power, and as Kirsch, Zalik, and Benson argue, it remains in
the hands of corporations. Stated values and codes also bond corpora-
tions with stakeholders and shareholders, as is evident in public trust of
the corporation as the steward of development and modern life.

The first section of the volume analyzes the CSR discourses of extrac-
tive and toxiferous industries, revealing strategic mass communication as
political lobbying that involves and engages states, markets, and civil so-
ciety. Kirsch explores political economy transformed into discourse—a
discursive convergence surrounding the use of CSR and human rights
codes in corporate settings to control institutional and activist counter-
claims. Zalik analyzes the discursive convergence surrounding transpar-
ency, looking in particular at audit culture and relations between activ-
ist rhetoric, corporate response, and ethical outcomes. In analyzing how
CSR theories can function alongside free market doctrines as well as sa-
tiate activist demands, Zalik joins Amelia Evans in the second section
of the work, who elucidates the possibilities as well as dangers of multi-
stakeholder initiatives (MSIs) as mechanisms for preventing and reme-
dying human rights abuses, rooted as they are in voluntarism and ne-
gotiating activist petitions. Zalik and Evans take the logics of discourse
discussed by Kirsch and Benson and recount how actors in the CSR uni-
verse identify each other using language and play set roles to influence
and determine the moral economy of the corporation using vocabular-
ies with various powers and meanings. Evans discerns the power of com-
munication within CSR frameworks by examining how nomenclature
brings words into strong institutional form. As part of this, she seeks a
transition in the modes of communication employed by MSIs to enlarge
the possibilities of their goals.

The chapters in part I portray CSR as coordinated mobilization—as
Rosenblum states, a force “which compels systematic responses,” which
is, itself, the result of the “confrontation and cooperation” Evans de-
scribes and will be highlighted in the second segment of this work.
Kirsch, Zalik, and Benson present this coordinated mobilization not
as reformative but rather as contributive to the dynamics of corporate
abuse. They present corporate social responsibility rather as a discourse
of representation—in which corporations, institutions, organizations, ac-
ademia, and citizenries participate—that produces social consent. On
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the whole, the first part of this book demonstrates that CSR is at once
discursive, material, and economic, and that it deploys particular knowl-
edge systems. The question that is unresolved at the end of this section
is what will become of the future state of human rights as it joins with
CSR practice. Benson and Zalik propose that the production of knowl-
edge, audits, ethics, and responsibility codes take place outside of the
realm of the corporation and be relegated to independent actors. How-
ever, Kirsch determines that even the university has been drawn into the
“discursive nexus” of the political ethics of CSR without comprehension
of their roots or corollaries. Rosenblum gestures toward the arguments
of the legal practitioners in the next section, who envision yet-unrealized
mechanisms for greater corporate accountability that are produced with-
out corporate consent. Thus we turn to the two subsequent sections of
this book to determine how CSR can function within the human rights
movement without controlled negotiation.

In part II, “Corporate Social Responsibility and the Mandate to
Remedy: Between Empowerment and Mitigating Vulnerabilities,” legal
scholars articulate various global visions for the improvement of the hu-
man condition via robust assessments of responsibility. Jonathan Bush
historicizes the corporate social responsibility precedent set at Nurem-
berg and reveals its work in generating human rights victories as well as
human rights failures as part of the historical trajectory of international
human rights law. He demonstrates that particular kinds of human rights
standards for corporations have concomitantly forwarded justice and ce-
mented corporate personhood in transnational legal regimes. Whether
corporate personhood presents a fundamental threat to prospects of
guarantees for the full range of human rights entitled to the world’s citi-
zens remains to be seen, but Bush’s chapter reveals that CSR as law and
as an ethical movement is both extensive and mature—existing in a con-
tinuum of development agendas, international legal remedies, and post-
conflict rehabilitation—that forms part of transnational governance ide-
ologies. Like the scholars in part I, Bush demonstrates that corporate
responsibility has developed as a moralistic discourse using universalis-
tic language, and that particular attention must be paid when such dis-
course enters the realm of international law.

David Scheffer and Scott Gilmore present current-day initiatives
of the CSR movement for corporate regulation and accountability led
by lawyers, human rights activists, and political institutions. Scheffer’s
model demonstrates how “corporate responsibility” can attain the force
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of law as corporate “criminal liability.” This proposal echoes the estab-
lished conceptual framework of human rights envisioned in the Univer-
sal Declaration of Human Rights, that is, an international set of norms
for human freedoms and entitlements secured through treaties, consti-
tutions, and national laws. He offers a solution to the dilemmas posited
in part I, in particular that CSR negotiates human rights pressures so
that they sustain, rather than challenge, corporate power. Scheffer’s pro-
posed shift in the regulatory framework demands institutional cooper-
ation, the vigilant enforcement of human rights treaties and laws, and
strong state institutions, and in the case of weak states, transnational hu-
man rights courts to impose a higher degree of accountability on cor-
porate agents. Scheffer’s approach does not seek corporate consent but
rather confrontation in order to fully realize the ideals of international
human rights.

Building on Scheffer’s confrontational schema, Scott Gilmore illus-
trates the interaction between corporate liability and CSR by drawing
an analogy with the regimes for military compliance under the laws of
war. Gilmore argues that both corporate accountability and command
responsibility seek to impose ethical norms, for example, humanitarian
concerns, on hierarchical organizations whose missions seem opposed
or indifferent to these norms, for example, profit maximization and war
fighting, respectively. The international laws of war, however, have devel-
oped a powerful legal regime for securing compliance. This regime has
a proactive, preventive component, which seeks to acculturate humani-
tarian concerns through training, best practices, and oversight. And it
also has a reactive, punitive component: commanders may be prosecuted
for failing to prevent or punish war crimes committed by subordinates,
and those subordinates may not rely on superior orders as a defense. For
the military, these acculturation and sanctions regimes are fully com-
plementary and mutually reinforcing. The CSR project, however, has
yet to achieve this symmetry. While CSR is developing an accultura-
tion regime for corporate entities, the sanctions regime for human rights
abuses—resting on civil tort liability—has been gutted by three recent
US Supreme Court decisions and is slow to emerge in other jurisdictions.
The history of military command responsibility suggests that CSR can-
not sustain a corporate ethos of human rights compliance without effec-
tive sanctions.

Presenting an alternative vision for vigorously compelling corpo-
rations to behave responsibly, Caroline Kaeb, as well as Ursula Wyn-
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hoven and Yousuf Aftab, argues the vulnerabilities of the “hard law” ap-
proach—an approach elucidated in the section note by Kaeb. Kaeb terms
her model for promoting responsible corporate practice “incentive com-
patibility,” which demonstrates that proper moral incentives can “steer
corporate behavior toward responsibility” in a way that exogenous liabil-
ity litigation cannot. In her chapter, she locates the limitations as well as
the institutional difficulties of Scheffer’s and Gilmore’s criminal liability
frameworks, demonstrating that corporations have proven themselves
adept at managing the regulatory landscape. Wynhoven and Aftab pres-
ent an alternative perspective on the discursively formed “hierarchy of
values,” examining the potential of “voluntarism” to emerge as a stan-
dard value of CSR that guarantees genuine responsibility mechanisms
at the heart of corporate responsibility as a movement. Wynhoven and
Aftab argue the philosophical distinctions between compliance and re-
sponsibility, championing voluntarism as an ethos that deeply engages
with the incentive structure of the market, into which human rights are
woven. Wynhoven and Aftab and Kaeb argue the vulnerability for hu-
man rights in a compulsory compliance framework, which they believe
discourages a true integration of human rights into long-term strategic-
management plans and encourages nominal or basic compliance.

The chapters in part IT each engage in some regard with the economic
and humanitarian values present in what the business literature terms
“the market for virtue.” Also known as “the business case for CSR,” this
principle argues for corporate strategy that pursues profit-generating av-
enues that correspond with positive social and human rights outcomes.
Social cause-related marketing, corporate social marketing, and socially
responsible business practices are part of the “reputation capital” ap-
proach to CSR, and this approach is the most popular as it has proven
to positively affect profits. When human rights are interwoven into mar-
kets, corporations are forced to respond—as Peter Rosenblum argues.
However, as Anna Zalik and Peter Benson illustrate, there are broader
and more troubling ramifications and vulnerabilities for the rule of law,
as well as human rights within the expansion of “marketable ethics” as a
guiding principle of corporate practice.

The “business case” for CSR is an example of a new ethical dilemma
posed by the human rights and CSR dialectic. Perhaps the greatest risk
within the voluntary, self-actualized process of developing CSR frame-
works discussed by Kaeb and Wynhoven and Aftab is the corporations’
ability to choose which human rights “come first.” In this case, CSR be-
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comes less of an ethical judgment than a market evaluation, which cre-
ates incentives for companies to attend to human rights risks that cap-
ture the market’s attention rather than the most critical human rights
issues that affect stakeholders. Scheffer and Gilmore seek to reduce the
influence of markets and intensify the influence of law on corporate be-
havior regarding human rights. Law, unlike markets, argue these schol-
ars, provides a framework for assessing and implementing human rights
philosophies according to human concern, social interest, and national
sovereignty rather than return on investment.

The dilemma that undergirds Kaeb’s and Wynhoven and Aftab’s
chapters has also been presented by Amartya Sen, who engages with ra-
tional choice theory in the context of freedom. Sen warns against reli-
ance on an overinvolved state or judicial apparatus to compel responsi-
ble action. He advocates for an understanding of the distinction between
“nannying” an actor’s choices and creating more opportunity for choice
and for substantive decisions to act responsibly.*’ Sen’s framework de-
mands that such a commitment to freedom must not operate only
through the state but must also involve other institutions such as political
and social organizations, nongovernmental agencies, the media and pub-
lic communication, and institutions that allow the functioning of mar-
kets and contractual relations. Sen’s position that freedom is a precon-
dition of responsibility is clearly evident in Kaeb’s and Wynhoven and
Aftab’s chapters. Scheffer, along with Gilmore, posits that freedom from
regulation defines the current state of corporate behavior, which threat-
ens human rights as well as the proper functioning of states and markets,
broadly. Through the enlargement of the sphere of human rights litiga-
tion and the role of legal action in negotiating corporate accountability,
Scheffer and Gilmore assert that that formal legal proceedings would re-
organize the global hierarchy of values by injecting established human
rights law, written by states and government institutions, which is his-
torically and operationally independent from CSR discourses. However,
these scholars also concede that human rights litigation against corpora-
tions faces substantial obstacles—most commonly in the form of politi-
cal ideologies that oppose the interference of government in the sphere
of business activity.*!

Part IT of this volume frames a critical debate that is central to the
subsequent section: does CSR as an emergent force within international
human rights strengthen the power of the nation-state to legislate hu-
man rights and regulate economic activity or does it seek to diminish
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the state vis-a-vis the power of the “New World Order” of global cap-
ital and transgovernmental systems?*> And furthermore, is the nation-
state still even a salient framework for guaranteeing rights and should
state sovereignty still be considered a measure of human security in the
international system? As liberalization has fostered the privatization of
powers previously held by states, should private enterprise then be con-
sidered a new locus of human rights authority? Or is the answer the re-
turn to stronger nation-states that can push against global governance
structures?

This dilemma is particularly present in the final part of this book.
While CSR is intended to be a corrective to the challenges that dereg-
ulation and liberalization pose to the sovereignty of the nation-state, as
a corrective it also marginalizes the involvement of the state—seeking
mandates and frameworks provided by the international system, or, al-
ternatively, autonomous, voluntarist action. As the international human
rights movement shifts toward formal assessments of corporate respon-
sibilities, liabilities, and duties, it reveals itself as a process with bifur-
cated ambitions. Human rights scholarship and activism increasingly
laments the phenomenon of “state weakness” or “state failure,” which
leads to abuses by private individuals and rogue agents of the state, as
well as dysfunctional and feeble economies. However, inspired in part by
thinkers like Hannah Arendt, international human rights—as a body of
thought and practice—contains within it an attack upon the concept of
unrestricted state sovereignty. Corporate social responsibility—whether
mandated by law or self-imposed by business—requires heightened in-
volvement of corporations in social life and even advances philosophies
of “corporate personhood,” the doctrine that forms the basis of the legal
recognition that corporations are rights-bearers and free to exercise au-
tonomy and influence as lawful entities.*

Thus part III, “Africa as CSR Laboratory: Twenty-First-Century
Corporate Strategy and State Building,” reassesses the claims and pro-
posals made in earlier sections by examining dilemmas and possibilities
for the future of CSR as it addresses state sovereignty and human rights.
It explores the nation-state in Africa and how CSR strategies connect
the African state to international markets and new systems of political
ordering. All four chapters explore possibilities for achieving human
rights for populations for whom corporate activity is a significant deter-
minant (if not the primary determinant) of well-being. These chapters
also address and contradict oft-repeated discourses on the “failed state”
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in Africa as well as claims of how CSR impulses emerge from neoliberal
frameworks that seek to diminish state power.** These scholars eschew
the analytical category of the “failed state” and rather choose to adopt
characterizations similar to that of Janet Roitman, who uses the term
“reconstituted state.” This grounding counters claims of “failure” by
demonstrating that many African governments have restructured their
authority through networks that have emerged in the interstices of the
state system and by no means have disappeared as formidable forces in
commanding coercion, violence, as well as economic initiatives from
within and outside the state. Much like Roitman, William Reno, Char-
lotte Walker-Said, Lauren Coyle, and Richard Joseph, Kelly Spence, and
Abimbola Agboluaje describe how private investment, corporate-led de-
velopment, and a large informal sector do not “gut” the state but rather
force the state to negotiate with increasingly complex actors and claims,
as well as restructure itself to respond to local and international institu-
tions and citizenries.

These authors contextualize the experience of African nation-states
and African nonstate actors in the age of nongovernmental politics.*®
Charlotte Walker-Said presents the CSR mandate of sustainability as an
ideology that signals the end of a certain kind of politics—specifically,
the politics of civil and political rights—and the emergence of the poli-
tics of a new social compact for human rights defined by compromise be-
tween a wide variety of local and global actors. She argues for the endur-
ing salience of the African nation-state and its reconstitution as a result
of endogenous and exogenous pressures to deliver material security. Af-
rica has historically been a staging ground for new idealizations of hu-
man, ecological, and economic management and continues to be in the
present day under new CSR mandates, which are transforming human
rights from a revolutionary—and hence destabilizing—force to a force
for compromise, endurance, and peace. The CSR policies of sustain-
ability assume that African postcolonies have overcome their greatest
civil and political struggles and what remains is a battle over resources.
Within her chapter is a deeper exploration of the way in which consensus
is achieved to determine when the past is completed and what the pres-
ent demands of the nation-state in Africa.

Lauren Coyle and Will Reno examine the issue of social trust in post-
colonies where local and global confidence in the nation-state is shift-
ing and reconstituting new policies that favor certain agents. Both of
their chapters reveal that global governance frameworks bluntly deny
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the relevance of the local by privileging nation-state orthodoxies and
denying access to justice to nonsovereign entities. Using a novel line of
inquiry, Reno and Coyle analyze corporations who join in productive
undertakings with nonstate actors such as rebels and regional groups
and comply with particular kinds of law that are produced and upheld by
popular consent rather than national legislatures. Coyle and Reno dem-
onstrate that corporations in Africa are establishing new baselines for
human rights adherence, attempting to negotiate the supremacy of the
nation-state as the exclusive authority overseeing human rights agendas
and global governance as well as corporate guidelines for operation.

These chapters demonstrate that as much as the world’s societies and
organizations find human rights compelling and employ them to de-
mand particular kinds of justice or redress, the current state of many
of the world’s nation-states makes it difficult to see how they can attain
accountability, especially regarding human rights claims that are po-
litically destabilizing, such as indigeneity, heritage rights, and custom-
ary law status. Reno illustrates how rebel groups in Africa, as parties to
armed conflicts, learn to manipulate emerging efforts to prosecute cor-
porations for war crimes. As the nation-state is simultaneously weak and
the backbone of the international system, global networks of governance
act in accordance with national priorities rather than in the best interests
of human rights and social and economic conditions on the ground when
interpreting corporate behavior. Coyle describes the complex forma-
tion of “shadow states” that create new forms of legitimacy through the
work of corporations who fulfill certain rights claims. This consequently
transfers dependence away from formal national bureaucratic structures
toward informal constitutions of contractual relations. In these cases,
corporate operations establish social trust through popular (i.e., neither
false nor coerced) consent. This evidence provides a counterexample to
the warnings of the authors in part I, who believe consent to corporate
practice is often obtained through force. These chapters reveal the pos-
sibilities as well as the vulnerabilities inherent in human dependence on
corporate agents for human rights guarantees, as corporations expand
and assist in the formation of new “state-like” entities that challenge es-
tablished orders of law and governance.

Joseph, Spence, and Agboluaje depict the Nigerian state as a power-
ful bureaucracy, capable of assembling the forces of productivity and de-
velopment through networks based on ethnicity, regional alliance, cli-
ent base, labor unions, and social class. However, Nigeria remains a state
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where “traditional” elites and “modern” merchants exchange influence
and productive capacity to harness the power of the private sector—a
sector that is at once distinct from and controlled by the Nigerian pub-
lic sector. Joseph, Spence, and Agboluaje illustrate the Nigerian state’s
dependence on private business activity to create pathways to achiev-
ing human capabilities, but their focus on local business incentives and
promoting regional industrial leaders signals an important shift away
from seeking foreign direct investment that is very often accompanied
by corruption and little redistribution. Joseph, Spence, and Agboluaje
join Kaeb in demonstrating the limits of a CSR movement that would be
rooted only in visions of bolstering a countervailing legal force to corpo-
rate power.

Joseph, Spence, and Agboluaje’s chapter refutes critiques that con-
demn capitalist expansion and segregate the social from the transac-
tional, as if these spheres existed separately at some moment in history.
Not only have markets influenced human societies (including those in
the global South) since premodern times, they have the potential to yield
enormous opportunity, and such critiques exhibit a low-minded senti-
mentality for mythic notions of marketless societies.*” As Amartya Sen
states, “We have good reasons to buy and sell, to exchange, and to seek
lives that can flourish on the basis of transactions.”® Evidence presented
throughout the last section of this book illustrates that simultaneously
with their unencumbered pursuit of profit, corporations are engineering
their own CSR platforms that are transforming the terms and capacities
of transaction for the world’s citizens and, at the behest of world leaders,
cooperating in the development logics of states.

Moving Forward

This volume presents a series of discussions on the practice of corpo-
rate social responsibility in the twentieth and twenty-first centuries and
its relation to the state of human rights for the world’s populations. Each
chapter demonstrates how networks of activists, institutions, and corpo-
rations are created and how they shape discourses on rights and free-
doms, which in turn establish visions for a certain kind of order. While
each chapter addresses CSR as practice, the work as a whole demon-
strates that CSR as theory has become deeply embedded in global gov-
ernance principles and is primarily aimed at the social and political
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legitimization of corporations through the establishment of social trust.
This trust enables far more than freedom from restrictive parameters; it
underpins corporate authority, gives license to operate, and—-crucially
for the future of human rights—entrusts the world’s resources and the
management of human beings’ entitlements to them to corporate agents.
Social trust allows for the penetration of markets and the transforma-
tion of economies within an atmosphere of controlled negotiation.* It
also is the key to success in twenty-first-century global endeavors as it al-
lows for the social and political harmony that is the prerequisite of ma-
jor enterprise.>’

Corporate social responsibility is an outgrowth of the current market
mechanism as well as a countervailing force against it. Ultimately, corpo-
rations form an essential component of international economic develop-
ment and continue to intensify their role within that global mandate. This
is at once empowering and enriching for corporations, but it also forces
them to engage with established governance and human rights frame-
works, treaties, and laws. By assuming responsibilities to individuals and
groups, corporations have the capacity to deliver returns as well as im-
prove social conditions, but in the process inevitably attain enormous au-
thority. Some evidence suggests that with the assumption of significant
responsibilities to develop economies, reduce human rights emergencies,
and defeat poverty, corporations demand as much control and stability
as is possible and can only guarantee economic rights advancements in a
context of repressed political and social rights.5! While there is no fore-
seeable future where humans will cease their interactions with markets,
there remains the question of how those who control markets will estab-
lish or maintain equitable returns to society as a result of economic ex-
pansion, and what the political corollaries of that will be. The proceeding
chapters seek to answer this question by illustrating when and how hu-
man necessity and the free exercise of human rights can guide the mar-
ket and when the market can shape the contours of human rights thought
and practice and thereby define what a human rights victory is.
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PART 1

Corporate Social Responsibility
as Controlled Negotiation

The Hierarchy of Values

Charlotte Walker-Said

his section analyzes corporate social responsibility as a powerful

set of practices that aims to position the corporation as a particular
kind of human rights agent in society and the world. The scholars in this
section present the CSR and corporate governance strategies of contro-
versial industries who face of serious public skepticism. They also illus-
trate the approaches of human rights activists, regulators, and civil soci-
ety representatives who seek to restrain the practices of such industries.
In this operational environment, CSR is an essential strategy that per-
mits critics to delineate and demand performance standards and allows
corporations to represent and reconnect themselves to the human world
and shape mentalities about corporate practice. Thus CSR is analyzed
here as a means of negotiation and as a struggle of political economy
that extends beyond particular business practices to include the deter-
mination of the role of corporations in assuming responsibility for global
economic development that reconciles growing human needs with in-
creasingly demanding business imperatives.

The “responsibility” dimension lies at the center of this section’s criti-
cal inquiry, as it seeks to analyze the potential human rights outcomes of
CSR for the world’s citizens, who, as the authors of this section remind
us, are entitled to the fulfillment of human rights duties rather than infor-
mal “responsibilities” in the achievement of their capabilities. Through



28 CHARLOTTE WALKER-SAID

investigating the meanings and execution of responsibility in two sepa-
rate but interdependent spheres—business and humanitarianism—these
scholars also engage with the concept of “corporate rights” and their in-
terface with human rights.

Corporate rights have foundations in early twentieth-century Amer-
ican philosophies of “corporate personhood,” which were realized in
landmark judicial decisions that paved the way for greater freedoms for
business around the world.! The last quarter century in world history has
seen the unprecedented enlargement of the rights of the corporation,
and consequently, in many parts of the developing world, their power
and control over territory, property, human productivity, and profit ex-
ceed that of the nation-state.? Even the world’s foremost superpower, the
United States, has overseen the enlargement of the rights of corpora-
tions in its own political sphere.> Corporate influence on national gov-
ernments, international capital flow, local social and labor relations, and
the conditions of human life around the world are a result of the expan-
sion of corporate rights to control the functioning of markets and con-
tractual relations.

In the opening chapter, Peter Rosenblum examines the possibilities
of mass political engagement for human rights in an atmosphere where
corporations are simultaneously political and economic agents asserting
their own claims. Rosenblum reveals the history of CSR activism as a
significant force in inducing moral revision of corporate practice.* Pe-
ter Benson takes the opposite stance, asserting that the corporate rights
and responsibility movements largely forward a “mythical vision of the
corporation as a person,” which have created a fiction of a moral aspect
to corporate practice. Anna Zalik similarly refutes the theoretical pos-
sibilities inherent in CSR frameworks, arguing that CSR reflects par-
ticular “constitutions” of economic development as humanitarian as-
sistance, which exclusively recognize the vast potential of multinational
corporations to renovate and reinvigorate both society and economy and
disregard evidence of corporations’ involvement in diminishing health,
security, stability, wealth, and social life in many regions of the world.
Stuart Kirsch describes how CSR is strategically deployable, responding
to shifting political and economic pressures and maximizing the utility
of virtuous language.

Each chapter eliminates any doubt that CSR is a new form of global
governance that has profound implications for the state of human rights
outcomes for the world’s populations as well as for the moral and ide-
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ological direction of the international human rights agenda. As corpo-
rate social responsibility rapidly integrates itself into transnational strat-
egies for economic and social development, standards for institutional
legitimacy, and everyday forms of communication, it gains credence as a
moral movement and increasingly positions itself as the principle deter-
minant for improving the human condition around the world.’
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Two Cheers for CSR

Peter Rosenblum

As corporate social responsibility has risen to center stage, it has be-
come increasingly discredited in the eyes of a large segment of the
engaged public. CSR has become a “dirty word.” It signals co-optation
and the derailing of mobilized activism into countless soft initiatives. In-
ternal compliance departments, voluntary codes, and multistakeholder
mechanisms absorb the energies of civil society into interminable pro-
cesses. The voluntariness, vagueness, and uncertainty of enforcement—
not to mention blatant propagandizing by many companies—overwhelm
any good intentions and spread cynicism about the enterprise. In the
guise of improvement, many argue, CSR diverts attention while helping
to erode national laws and international agreements.!

At the other end of the spectrum, advocates of CSR celebrate the
new norms and processes that are emerging under its broad umbrella.
In their view, it is part of a new paradigm that is breaking the strangle-
hold of shareholder value understood as short-term profits. At the very
least, CSR facilitates efforts to constrain corporate behavior, internalize
systematic responses, and stigmatize outliers. Voluntariness is relative.
When nested in institutional mechanisms and multilayered stakeholder
commitments, noncompliance is costly; exit becomes nearly unthink-
able. For some advocates, CSR and its adjuncts have the potential to
transform the corporate model, to introduce a range of “stakehold-
ers” and their issues into the governance of the corporation. For oth-
ers, the soul of the corporation may not be changing, but the changes are
nevertheless profound, creating further expectations that will be hard to
reverse.’
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The truth, in this case, does not lie somewhere “in between” so much
as on both sides. While they can’t all be right—especially about the
more extreme claims—there is considerable evidence for the most pes-
simistic views and startling examples to support the optimists. CSR has
been a battleground where every element, including language, is part of
a campaign. As long as CSR remained controversial within the corpo-
rate world, advocates were not terribly concerned about the language.
But with its “phenomenal success” after 1990, they have come up with
“competing labels that cover the same or similar territory.”® Advocates
deployed the language of corporate “accountability” as a challenge to
“voluntariness,” “business and human rights” as an effort to bring busi-
ness into a recognized field of international accountability for destruc-
tive human impacts, and “sustainability,” as a new consensus term that
offers companies and advocates a positive ground for reimagining (and
perhaps repackaging) the company’s social obligations. The terms may
present themselves at times as alternatives to CSR, but that is largely
rhetorical in that they fit firmly within the ongoing struggles to define
the extent of the company’s obligations, the mechanisms of accountabil-
ity, and the limits of voluntariness. And in the end they all land in corpo-
rate CSR reports.

The results of these battles are a shifting patchwork of success and
failure. Even as some trends such as codes of conduct, independent mon-
itoring, stakeholder engagement, and social certification spread across
industries and find their place in multisector arrangements, CSR cannot
be fully understood without particular attention to the forces at work in
particular sectors. Without it, the generalizations overwhelm the real-
ity. For example, the apparel and extractive sectors are dense with initia-
tives, and though they developed at roughly the same time, very differ-
ent factors were at work, including different perceived harms, advocacy
goals, constituencies, and constraints. Their successes and failures re-
flect these differences. Supply chain monitoring in the apparel sector
may miss routine problems, but apparel companies are paying compen-
sation to workers mistreated by unrelated factories. NGOs are bogged
down in troubled multistakeholder initiatives (MSIs) dealing with con-
flict diamonds and abusive security forces, but companies and govern-
ments are disclosing more information than ever about the deals they
make and the money they pay. As the tools and tactics of each sector are
carried over into other fields like food production, electronics, and infra-
structure, each poses new challenges.
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In the first part of this chapter, I draw out aspects of the apparel and
extractive sector struggles, both because of their centrality to the evolu-
tion of CSR and for what they suggest about strengths and weaknesses in
the system. One of those weaknesses is that despite all the effort to cre-
ate systems of monitoring, policing, and enforcing standards, they don’t
actually work on their own. When they do work, it is because of exter-
nal forces like local law enforcement, worker organizing, or the continu-
ing efforts of gadfly journalists and NGOs. In the second part, I draw
on these examples and others to address the arguments for and against
CSR, highlighting how much has been accomplished in light of how aw-
ful the obstacles. I also consider the merits of the extremes: that CSR is
a weak tool that serves to legitimize a massive expansion of global cap-
italism, on the one hand, or that we are on the road to a new form of
“stakeholder”-driven corporate governance, on the other. Both have
their place, but neither provides a sufficient explanation for current
developments.

Apparel and Extractives

The struggles in the apparel (including footwear) and extractive sec-
tors figure prominently in the history of CSR.* Over nearly a quarter
century, these sectors have grown to be dense with CSR initiatives, fre-
quently serving as models for other sectors. They provide some of the
most developed programs in certification, supply chain monitoring, com-
munity engagement, and transparency. They emerged at effectively the
same time in the mid-1990s, employing related, consumer-based tactics
to name and shame their way to establishing new principles of corporate
accountability. But their similarities also mask significant differences
that are related to the sectors, the problems they were confronting, and
the constituencies they could mobilize. The different dynamics of each
sector, more than any global advances in CSR, continue to drive their
successes and failures.

It is no coincidence, of course, that the phenomenal rise of CSR co-
incides with the end of the Cold War and the tremendous acceleration
of globalization, including diminished tariffs, unrestricted movement of
capital, and World Bank-led reforms to promote private investment in
the developing world. As Gerard Hanlon argues, CSR is “not a driving
force of change, but rather an outcome of changes brought on by other
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forces.”® Worse, in responding to destructive changes, it serves primarily
to legitimize them, replacing confrontation with dialogue. The examples
from apparel and the extractive sector suggest that this is true and not so
true. While the advocacy movements reacted to global economic shifts,
they also took advantage of the tactics globalization enabled to pursue
other goals. This is where the distinction between the apparel and ex-
tractive sectors is helpful. It may be an exaggeration, but useful never-
theless, to say that apparel activism was driven by failures brought about
by globalization, while extractive advocacy found an opportunity to use
new tools to address existing problems. Both have been willing to en-
gage in collaborative multistakeholder processes, but in neither case has
dialogue entirely replaced confrontation.

The apparel sector best reflects the reasons for Hanlon’s skepticism.
For apparel, globalization meant loss and, for advocates, CSR solu-
tions were always second best. In the 1980s and ’9gos, brands were out-
sourcing—giving up manufacturing in favor of designing and market-
ing products produced by unrelated contractors in the developing world.
The North American Free Trade Agreement passed in 1994 with labor’s
opposition, spurring the expansion of maquiladoras on the border. What
were lost were jobs in the United States and direct accountability from
the company to the worker who produced the product. What advocates
wanted initially was protection for jobs and later some degree of the ver-
tical accountability that had been lost. They largely succeeded in the lat-
ter, though the loss of apparel jobs was never reversed.

The difference between two companies, Levi Strauss and Nike, tar-
geted by campaigners during the 199o0s, illustrates the preeminence of
globalization’s economic impacts and also highlights how insignificant
the internal ethics of the company—a main focus of traditional CSR—
were in the face of those economic impacts.® Until the 1990s, Levi
Strauss was a manufacturer of clothes with an extraordinary commit-
ment to social responsibility. It had defied segregation in its southern
factories, deliberately reached out to underserved communities, and,
in 1985, privatized the company, in part to insulate its social commit-
ment from market forces. It fought the pressure to close factories in the
United States and outsource production into the 199os, resisting far lon-
ger than many other American companies. But the company eventually
gave in. By 1997, Levi Strauss no longer had employees manufacturing
clothes. In their production, they were now like Nike, a company that re-
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lied on outsourcing from the start and which only briefly dabbled in do-
mestic production with two factories in the United States.

In principle, there remained a major difference between the two com-
panies. Levi’s developed one of the first codes of conduct and clearly took
human rights in the supply chain seriously. Nike did not. But Levi’s still
found itself caught in scandals related to work conditions, and Nike’s re-
calcitrance provided essential fuel to the rise of a hugely successful pub-
lic advocacy campaign. The campaign was launched in 1992 by Jeff Bal-
linger, a labor organizer and activist, with a Harper’s magazine article
annotating the pay stub of an Indonesian worker. Nike fought back at ev-
ery step, initially dismissing responsibility and eventually engaging in a
public relations battle, using proxies like Andrew Young, the former UN
ambassador and mayor of Atlanta. But the public relations campaign
backfired spectacularly, providing more fodder to activists. In 1998, the
CEO of Nike, Phil Knight, effectively threw in the towel, acknowledging
that Nike had “become synonymous with slave wages, forced overtime
and arbitrary abuse.” As Jeff Ballinger said, the campaign would never
have succeeded without Nike’s help.”

The Nike campaign was one of several that targeted well-known
clothing and footwear brands. During the same period, another gadfly
activist, Charles Kernaghan, identified child labor in the manufacture
of clothes sold under the label of Kathie Lee Gifford, a daytime televi-
sion personality. Like the resistance from Phil Knight, her public bat-
tle and eventual recognition of problems further magnified awareness
in the United States. As brands began to look for a way out, the Clin-
ton administration offered a platform, the Apparel Industry Partner-
ship, which led eventually to the creation of the Fair Labor Association
(FLA), a multistakeholder initiative (MSI) to provide social certification
to brands. The absence of firm obligations related to a living wage and
right to organize led to a split in the initiative and the eventual creation
of the Workers Rights Consortium (WRC), a monitoring organization
with strong union and student ties, that focused on products licensed by
universities. Relying on its strong internal culture, Levi Strauss initially
refrained from joining any of the MSIs, but eventually they, too, gave in
to the need for broader legitimacy offered by the FLA.

The movement continued to lose the bigger battles against globaliza-
tion, including struggles for legal protection at the national and interna-
tional level. In 1996, the World Trade Organization rejected the proposal
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for a “social clause” that would have recognized the right to link free
trade to improved labor protection.® At the national level, many coun-
tries suspended labor rights in export processing zones, and by the end
of 2004, multifiber export quotas were phased out, largely eliminating
the last significant reason that brands had to produce in countries with
higher labor costs or better protections.

In the shadow of these losses, there was nevertheless “real” prog-
ress in CSR. European MSIs like the Fair Wear Foundation, organiza-
tions like Clean Clothes Campaign, and individually targeted corporate
campaigns continued to extend the reach of advocates. Despite differ-
ences in specific codes of conduct and mechanisms for enforcement, sup-
ply chain accountability spread through the sector. It moved from pub-
lic relations to increasingly competent compliance departments inside of
global brands. Individual companies began to use increasingly sophisti-
cated methods of engagement as they came to understand in a more nu-
anced way the reasons why their sourcing methods were leading to prob-
lems like unpaid overtime, undisclosed subcontracting, or abusive floor
conditions.’

Finally, other industries have borrowed the mechanisms or entered
them directly, suggesting that gains could be translated without simi-
lar struggles. The electronics industry also turned to outsourcing in the
1980s, but companies like HP only shut down North American factory
production in the late 1990s. HP and others then launched an industry-
based initiative, Electronics Industry Citizenship Coalition, in 2004 with
a code of conduct and weak monitoring provisions. When Apple com-
puter was targeted for violations at Foxconn, in late 2011, it very quickly
joined the Fair Labor Association, the first technology company to do so.!

It is unlikely that any of this “progress” matches the rights that
workers could have achieved in direct employment relations with ma-
jor brands or through strong legal protections, including the right to or-
ganize. In fact, what little empirical evidence there is suggests that the
compliance mechanisms are not effective on their own. Richard Locke
and colleagues have produced extensive empirical analysis of Nike and
HP production that is extremely critical of what “private voluntary reg-
ulation” can achieve on its own. In Locke’s view, the legitimacy and sup-
port of national law is essential to enabling CSR mechanisms to play a
more effective role. He also identifies circumstances where gadfly ac-
tivism triggered effective enforcement of the law through the private
mechanisms.!! This is where traditional naming and shaming by peo-
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ple like Charles Kernaghan, Jeff Ballinger, and their successors around
the world continue to play a role. Having accepted accountability, com-
panies can no longer rely on the absence of a legal relationship to the
workers.

But with all its limits, apparel advocacy has crossed a significant and
unlikely divide. In a number of cases, for example, brands are paying
compensation to workers who were dismissed or left unpaid by facto-
ries producing for them. The number is small but the ramifications quite
important. Some of this has resulted from remediation provisions in the
WRC code of conduct. In 2010, Nike agreed to pay $1.54 million after
student groups pressured universities into threatening action on behalf
of 1,800 workers who lost their jobs to a subcontractor in Honduras.!? In
2013, Adidas agreed to make severance payments to 2,700 Indonesian
workers after the factory producing for them shut down without pay-
ing wages.!> What was exceptional about this case is that the University
of Wisconsin actually sued Adidas for a breach of its licensing agree-
ment. In most cases, companies have sought to avoid any appearance of
contractual or other obligation. Nike had already paid $1.2 million as its
share of the severance."* The Rana fire in Bangladesh brought out some
of the best and worst of reactions from companies. While there is still
considerable dispute about long-term engagements, a number of com-
panies have paid compensation to workers and others have reportedly
made commitments to future safety investments."

The battles over extractive companies were as well known as those
that led to innovations in apparel, but of a very different nature. The
problems predated globalization. Campaigners initially targeted com-
plicity by corporations with repressive regimes engaged in long-standing
human rights violations. Later campaigns began to address issues asso-
ciated with the “resource curse”—poor governance, corruption, and de-
struction of the local environment. The tactics used global corporations
and global capital to break the hold of developing states—bypassing tra-
ditional notions of sovereignty in which the sovereign made the deci-
sions, with the goal of subjecting the government to local accountability
and rules of human rights. The success of those campaigns has led to sig-
nificant institutionalized structures of disclosure and compliance.

The worldwide campaign against Shell Oil that began in 1995 tar-
geted the company for complicity with the government of Nigeria in the
execution of Ken Saro Wiwa and other activists from Ogoniland, where
Shell was active.'® In addition to issues of complicity with repression, it
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brought attention to massive destruction of the environment and liveli-
hoods in the oil region of the Niger Delta. In other parts of the world,
campaigners targeted the gold mining operations of Freeport McMoRan
for similar complicity with Indonesian officials in West Papua!” and the
operations of a Unocal/Total pipeline project in Burma.!® All of these
campaigns fit within long-standing struggles for democracy and human
rights that were a product of the Cold War era. By alleging complicity,
campaigners built on a model that was at least as old as the 1970s anti-
apartheid struggle, linking it to a more contemporary focus on account-
ability for human rights violations.

The campaigns against extractive companies led to a series of innova-
tive lawsuits under the Alien Tort Statute in the United States.!” In ad-
dition, two significant if contested MSIs emerged, the “Voluntary Prin-
ciples on Security and Human Rights” (VP), which primarily addresses
the relationship of extractive companies to security forces and local se-
curity, and the “Kimberley Process,” which is intended to eliminate
“conflict diamonds” through certification and tracing.?’ These have been
extremely prominent, with high-level participation of governments and
endorsement by the United Nations. On the other hand, their continuing
effectiveness has been challenged by NGOs who complain about dom-
inance by governments and industry, as well the participation of ques-
tionable NGOs. In the view of some NGO activists, these are two of the
MSISs that threaten to consume the resources of qualified NGOs while
yielding increasingly uncertain results. In 2011, Global Witness, a UK-
based NGO whose pioneering work elucidated the problem of conflict
diamonds, broke from the Kimberley Process.

In the late 1990s, advocates also began to focus on the extractive sec-
tor in an innovative way to address a broader range of issues related
to the “resource curse”—the corruption, poor governance, and lack
of growth associated with resource wealth in many parts of the world.
Again, the problems had little specifically to do with globalization,
though the tools that were used did. Some of the issues came into focus
in 1998 when the World Bank’s planned support for an oil pipeline from
Chad to Cameroon became a source of contention.?! Exxon Mobil had
turned to the bank for financing, leading to an international campaign
among development and environmental groups who followed the work
of the bank. While the project went through despite pleas for a morato-
rium by NGOs, the bank attached unprecedented conditions on trans-
parency, disclosure, oversight, and even how revenues could be spent.
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The government of Chad eventually undermined the conditions, but
they set in motion new demands for transparency and oversight. In re-
sponse, the World Bank president, James Wolfensohn, launched the Ex-
tractive Industry Review, a worldwide consultation on investment in the
extractive sector. The process articulated some clear conditions for in-
vestment and helped extend civil society mobilization even further.

The process was furthered by international human rights and de-
velopment NGOs that began to report on corruption and mismanage-
ment of resource wealth in the late 1990s and early 2000s. Some were
already well known for other work, like Human Rights Watch, Oxfam.
and Catholic Relief Services. In 2003, Amnesty International published
an entire “human rights” report about an oil pipeline contract through
Azerbaijan, Georgia, and Turkey. One of the most significant NGOs to
engage was Global Witness, which took, as its exclusive mandate, the
multiple dimensions of natural resource issues. Global Witness coined
the phrase “publish what you pay” in a report about companies operat-
ing in Angola.

There was also a burst of mobilizing on the funding side. The Open
Society Institute, funded by George Soros, launched the Revenue
Watch Institute in 2002. With the support of the Hewlett Foundation
and the Norwegian Oil for Development Program, it became an inde-
pendent funding and research organization in 2006. With this as back-
ground, the “Publish What You Pay” coalition (PWYP) was launched in
2002, demanding that companies publish what they pay to governments
and, later, adding disclosure of investor contracts. Among other things,
the PWYP coalition serves as the civil society component of the MSI
launched at around the same time, the Extractive Industries Transpar-
ency Initiative (EITI), which organizes the process for companies and
countries to disclose extractive industry revenues.??

The influence of EITI and PWYP has been extremely significant. All
of the major Western extractive companies are involved in EITI, as are a
growing number of resource producing nations. The international finan-
cial institutions and bilateral funders have implemented EITI through
aid and development programs. Nevertheless, the reach of EITI has
been limited by resistance from some of the major oil-producing coun-
tries and a certain collusion from companies that are not eager to con-
front them or disclose too much detail about payments.

Then, in 2010, the US Dodd-Frank Financial Reform Act changed
the game, launching a new phase of legally required financial disclosure
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that then spread quickly to Europe and Canada.?® Section 1504 of Dodd-
Frank requires all listed oil and mining companies to publish what they
pay to governments, everywhere in the world. Meanwhile, another sec-
tion of Dodd-Frank, Section 1502, attacked the problem of “conflict
minerals” from the Democratic Republic of Congo, effectively requir-
ing brands to police their supply chain and publish the results. Both pro-
visions built on obligations that major companies had already accepted,
at least in principle. Section 1504 tracked the disclosure requirements
of EITI and Section 1502 built on a due diligence framework that the
OECD was developing in a multistakeholder process. As discussed be-
low, without the process of voluntary, private regulation that preceded
it, it is hard to imagine that the wave of laws would have been possible.

Evaluating the Claims

The examples from the apparel and extractive sectors should give a
strong sense of why the “truth” about CSR lies on both sides of the ar-
gument. There are accountability mechanisms that have led to improved
enforcement and others that are mired in contention and consume
needed resources. Twenty years ago, a company like Nike denied any
legal obligation to the workers who produced its shoes; now it may pay
compensation to those workers when the factories fail them. Yet rou-
tine monitoring and sophisticated compliance departments are not re-
dressing the best-known problems. Returning to the contentions from
both sides, the next section draws on these examples and others to some
of the specific contentions raised at the outset, including (i) propaganda
and obfuscation, (ii) voluntariness, and (iii) whether CSR crowds out the
law and other enforcement. Finally, I return to the arguments at the ex-
tremes, whether CSR is essentially a fig leaf to capitalist expansion or
whether it is the gateway to a new form of corporate governance.

Propaganda and Obfuscation

While researching this chapter, the Internet search phrase “corpo-
rate social responsibility” always yielded advertisements. For much of
the time, Chevron appeared to own the phrase on Google, “Corporate
Responsibility—learn about Chevron’s Dedication to Local Communi-
ties & the Environment.” Its advertising campaigns and logo were ubig-
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uitous where CSR was discussed, at the same time that the company
was fighting multifront battles to avoid legal obligations related to so-
cial responsibility around the world.?* These propaganda campaigns are
galling to activists and fuel cynicism about the CSR project. But as the
apparel story emphasizes, they don’t always win. In fact, they can also
backfire and become the engine for expanded accountability. As dis-
cussed above, Phil Knight of Nike and Kathie Lee Gifford of daytime
television propelled the CSR movement toward enforceable standards.

At the same time, the rise of CSR has led to the proliferation of or-
ganizations whose motivations and funding sources are mixed. Refer-
ring to the early 2000s, Jem Bendell writes, “the fact that CSR had be-
come a popular acronym attached to a growing industry made it a target
for those who were focused more on the economic and political dimen-
sions of business practice.”? In supply chain monitoring alone, a huge
range of not-for-profit and for-profit companies are now involved. Some
are very credible, professional organizations that may rely on business
funding but depend on transparency and objective standards for legiti-
macy. On the other hand, the proliferation of civil society organizations
relativizes the role of those NGOs and activists who were responsible
for bringing to light the problems that launched the initiatives. The well-
intentioned debates over process and participation in MSIs, rather than
focusing on facts and reporting, have served to further dilute the role of
those NGOs. It is less surprising that an MSI like the Voluntary Princi-
ples has been mired in contention when the NGO members include not
only Human Rights Watch, which regularly reports on rights violations
by corporations, but also PACT, a Chevron-funded NGO that regularly
collaborates with extractive companies.?®

Voluntariness

Voluntariness is a feature of the corporate definition of CSR and a con-
stant target of attack by advocates. For corporations, CSR is framed in
terms of corporate policy—often in terms of the “caring” company.?’ It
typically incorporates everything from charitable contributions to par-
ticipation in MSIs, but it ends at the point that legal compliance takes
over.

Many advocates argue that voluntariness is relative, that CSR mech-
anisms are voluntary up to the point of joining—and even that is often
constrained or effectively forced by public campaigns or socially respon-
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sible investors.?® Jem Bendell dates the change from when advocates
moved from “brand bashing” in the 1990s to focusing on mechanisms of
accountability. By 2003, he writes, “there was a broad range of groups
involved in specific corporate accountability initiatives” that involved se-
rious governance constraints on business. MSIs like Fair Labor Associ-
ation, Workers’ Rights Consortium, Extractive Industries Transparency
Initiative, and Voluntary Principles for Security and Human Rights in
the Extractive Sector are all “voluntary” but make serious demands for
disclosure, monitoring, and training.?

In addition, some CSR commitments, including MSIs and certifica-
tion, are embedded in normative arrangements with investors, lenders,
and even brands, often going as far as to make them binding as a mat-
ter of contract. Bilateral donors and the World Bank have taken on EITI
and the Voluntary Principles, raising the normative status and increas-
ing the social cost of withdrawal. In lender agreements with the private
lending arm of the World Bank (the International Finance Corporation
or IFC), IFC’s own social conditions, the “Performance Standards,” are
incorporated into the contractual relationship with the borrower.

While companies may cling to voluntariness, advocates have grown
savvy about building a chain of accountability. One appealing example
came in the course of the Coalition of Immokalee Workers’ (CIW) long
struggle for a “penny a pound” wage increase for Florida tomato pick-
ers. In order to circumvent growers who claimed economic hardship the
CIW began to single out big brands that purchased the tomatoes. They
started with Taco Bell—not because it was a dominant purchaser of to-
matoes but because it had a product associated with tomatoes and a sig-
nificant presence on college campuses. Three years into its groundbreak-
ing boycott, the parent company, Yum Brands, sent the CIW a $110,000
check, corresponding to the “penny a pound” increase, and promised
to help work toward an industry-wide agreement to increase payments.
CIW returned the check.’® In the decade since, CIW has successfully
obtained commitments from Yum Brands, McDonald’s, and most re-
cently, Walmart, among other sellers of tomatoes, effectively breaking
the stranglehold of the growers.

Crowds Out Law / More Demanding Standards

One of the most contentious arguments about CSR is that it crowds out
other options, including new laws and regulations. It is true that corpo-
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rate efforts to occupy the field with voluntary commitments and to use
them in an effort to delegitimize legal constraints are widespread and
unconcealed.? But as in the case of other CSR battles, they are not nec-
essarily winning. The example of lenders and companies incorporat-
ing CSR into contracts shows the spread of “private” legal obligations.*
There is also evidence of increased state regulation and enforcement. In
the labor rights field, Richard Locke documents what others have de-
scribed as a “regulatory renaissance,” in the developing and developed
world.** While recognizing the appearance of a paradox, Doreen Mc-
Barnet also notes: “Law is playing an increasing role in enforcing ‘vol-
untary’ CSR policies.”** She and her colleagues detail the complex and
multiple levels at which public and private law interconnect with CSR.%

One of the oft-overlooked points that Locke notes is that strong
laws typically exist, already.?® While specifically discussing workers and
workplace safety, the point is true of many other areas of law. The broad
protections of the 1951 Indian Plantations Labor Act extend, for exam-
ple, to the housing, education, health care, and nutrition of workers and
their families. With possible carve-outs for “export processing zones” or
other promotional mechanisms, most developing countries have exten-
sive protective legislation; the historic problem has been enforcement.
There is evidence that CSR can provide a pretext for government in-
action as well as a trigger for enforcement.*’

In contrast to the argument that CSR crowds out law, there is evi-
dence to suggest that voluntary mechanisms can actually facilitate
new laws. Locke does not make this argument for the “regulatory re-
naissance,” but it is plausible. The recent example of Dodd-Frank’s ex-
tractive industry regulation shows how this might be true. During the
drafting phase for sections 1502 and 1504, the major mining and oil com-
panies were in shocking disarray, unable to come up with a shared posi-
tion. Their room to maneuver was constrained by having already agreed
to the principles in the two sections as well as significant aspects of their
implementation. Their response afterward exposed extreme rifts among
companies. Big oil companies organized a concerted attack, individually
and through the American Petroleum Institute, but many mining com-
panies and a few smaller oil companies embraced the financial disclo-
sure law as a shield against corrupt officials and insurance against less
reputable operators. Meanwhile, the US law induced European and Ca-
nadian versions that are extending its reach, even as the oil industry suc-
ceeded in delaying US implementation. The conflict minerals provision
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has shown similar divisions though, there, the legal challenges failed and
the regulations are going into effect.®

Arguments at the Extremes: Evils of Capitalism
or Transformation of Governance

The incidental, anecdotal stories of success don’t respond to some of
the biggest claims for and against CSR—that it has legitimized and pro-
vided social cover for a massive expansion of global capitalism, or that it
is part of a reconceptualizing of corporate governance away from short-
term shareholder value toward a stakeholder model. The former argu-
ment pits an appealing radical critique against the meliorist activism of
NGOs and unions that are working within the system rather than try-
ing to bring it down. It serves as, at least, a note of caution for those who
overstate the progress of CSR, including those who would make the lat-
ter argument for the transformation of the shareholder model. While a
variety of forces are exercising influence over companies, forcing them
to attend to consumers, workers, and communities, it is still mediated
through the shareholders who own the companies. In the United States,
in particular, the shareholder model of governance remains largely un-
scathed, and mainstream investors view CSR as a niche activity.

Many of those who denounce CSR are calling for stronger measures
that are less voluntary and more accountable. As I have argued in this
chapter, the difference is rhetorical rather than substantive. Effectively
binding, accountable processes are now a routine part of the CSR menu
and will find their way into the corporate CSR report, whatever its name.
But there is a more radical critique that assaults CSR as not just a fig leaf
but also an integral feature of global capitalism at its worst. As Gerard
Hanlon writes, “CSR represents a further embedding of capitalist so-
cial relations and a deeper opening up of social life to the dictates of the
marketplace.”® In this view, CSR legitimates the expansion of the global
corporation at the expense of labor and the state. “CSR is not a driving
force of change but rather an outcome of changes brought on by other
forces,” he writes.*"

There is much to support Hanlon’s arguments, though more for
some sectors than others. As discussed above, while apparel activism
responded to new problems created by market changes, the extractive
sector activism took advantage of those changes to address preexisting
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problems. Still, both responded to the weakness of national governments
and their susceptibility to corporate interests by inventing processes that
circumvented the state, at least in part. To the extent that the radical
critique regrets this, it hints at nostalgia for a model of the state, and
self-determination, that was largely chimeric. Sovereignty over natural
resources was a major claim and important victory for the nonaligned
states during the Cold War. But control by unaccountable leaders accen-
tuated the resource curse and allowed for repressive labor conditions in
factories. Cold War ideas of sovereignty are what made the relationship
between Shell Oil and the government of Nigeria entirely reasonable for
its time. The new initiatives in the sector trounce those rules with the
goal of increasing accountability to citizens and communities affected
by extraction.

Still, by suggesting that CSR merely compensates for market changes
with inferior solutions, privileging “pluralism” and “discussion” over the
confrontation that enabled labor to achieve significant goals in the West,
the radical critique touches on all the fears of activists concerned with
legitimizing a system with which they disagree. The relative absence of
empirical evidence to measure the impact of CSR combined with the
few studies there are, including those of Richard Locke, which ulti-
mately declare private mechanisms to be a failure without a significant
state role, highlight how little is known and how great the risks* Yet, it
would be hard to argue that refusal to participate in such “meliorative”
initiatives would have produced better results. The forces for free trade,
unfettered investment, and global deregulation had few counterweights.
In 1994, when US labor opposed the North American Free Trade Zone,
it failed to stop the process and ended up with a weak labor side agree-
ment rather than strong labor guarantees. Even if I am wrong about
the capacity of CSR to facilitate news laws and regulations, it is hard to
imagine that CSR initiatives have made prospects for renewed regula-
tion any worse.

The optimistic arguments about changing corporate governance posit
a new vision of corporate governance, a stakeholder model, to replace
exclusive reliance on shareholders. “As a concept,” writes Kevin Camp-
bell and Douglas Vick, “CSR directly challenges the dominant Anglo-
American paradigm of corporate governance, which emphasizes profit
maximization for investors as the most efficient way of promoting wealth
for the society as a whole.”?

CSR has certainly become an element of “governance” in a broad
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sense that is consistent with the current literature of “new governance”
or “global governance” that explores the myriad normative forces acting
on institutions in the absence of strong government regulation.** How-
ever, this approach to “governance” stands in stark contrast to the “cor-
porate governance” taught in business and law schools and enforced in
the West. While corporations were once perceived to have larger obliga-
tions to the public welfare, the trend of the last hundred years has defi-
nitely been in the other direction. It is only a slight exaggeration to write
that, “Corporate governance systems throughout the world are converg-
ing on a shareholder-centric ideology.”* As Katharina Pistor, a strong
critic of mainstream corporate law, characterizes the dominant scholar-
ship, “the only relevant criteria for corporate decision making is and
should be the maximization of shareholder value.” Among the United
States, United Kingdom, and Germany, only Germany legally recog-
nizes something that could be called “multistakeholder governance,” in
the form of co-determination with worker bodies. For the rest, interests
have to be channeled through shareholders in the United States, or, with
slightly more leeway, through board members in the United Kingdom.

In fact, despite the rhetoric, the practice of corporations and CSR ac-
tivists effectively supports the dominant shareholder model. Advocates
channel their activism through investors and corporations treat “stake-
holders” without a sense of accountability or continuing obligation. In
their 2005 survey and analysis of CSR practice, including linguistic anal-
ysis of CSR reports, John Conley and Cynthia Williams, note that “com-
panies are treating both stakeholder dialogue and CSR reporting as op-
portunities to shape and control the debate over their conduct. .. . Rather
than redressing the imbalance between corporations and civil society,
these processes may be reinforcing it in subtle but effective ways.”¢ The
“mainstream,” as Conley and Williams note, still treats CSR as “fringe.”
Having worked in law schools for most of my career, I can only stress
how few mainstream corporate lawyers would recognize the stakeholder
governance claims.

Conclusion
In 2000, the New York Times correspondents Nicholas Kristof and Sheryl

WuDunn wrote “Two Cheers for Sweatshops,” a long opinion piece cas-
tigating westerners for their naive and destructive campaigns against
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sweatshop production for American brands. “For all the misery they can
engender, sweatshops at least offer a precarious escape from the poverty
that is the developing world’s greatest problem,” they wrote. The couple
fretted that Western pressure to increase wages would lead to premature
mechanization, putting more people out of work. They overstated the
risk of boycotts—which were never a major part of campaigns—and con-
cluded that the solution to the problem of sweatshops was to “buy more”
from them.¥

While antisweatshop activists may have undervalued the develop-
ment contribution of globalization, Kristof and WuDunn certainly mis-
understood the potential of antisweatshop activism in forcing companies
to take responsibility for the workers in their supply chain. Luckily for
the evolution of CSR, few enough people joined in the cheering.

Still, even for activists, there were strong reasons for skepticism. The
antisweatshop campaigns and their CSR successors are disproportion-
ately dependent on brands that are susceptible to consumer pressure and
publicly traded companies in which investors are willing to assert social
obligations. Corporate propaganda and the proliferation of CSR busi-
nesses put even the best efforts in doubt. Not all products are branded,
not all brands are equally susceptible to social pressures, and the reach
of socially responsible investors has been relatively limited.

It would have been reasonable to imagine that, at best, CSR would
create a virtuous network, a kind of not-in-my-backyard option for par-
ticular consumers. A company like Walmart succeeded on prices, not
work conditions. Oil companies were fungible and had to get the oil
wherever they could, including in corrupt and repressive regimes. Under-
paid workers like the tomato pickers in Immokalee were employed by
hundreds of private farmers whose names were unknown to the public.
There was little reason for optimism that CSR could close the gaps. Any
effort to do so was immediately met with claims that business would just
be lost to less scrupulous competitors.

But those limits were all overcome. It is a measure of success that
CSR has reached Walmart, Big Oil, and Florida tomato pickers, as well
as similar companies in other sectors. The results shouldn’t be over-
stated, but the change over the past decade has been dramatic. It is a
modest success. CSR is not transforming corporations, but in fits and
starts it is yielding surprising results.

So two cheers for CSR! It opens the door to advocates and has led
to some genuine and surprising improvements. In some cases, it might
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be creating conditions for new laws and better enforcement. Even in the
face of willing hypocrisy, it can restrain a corporation. Its limits aren’t
yet defined, but the alternatives are still not feasible. Embrace it, engage
it, but don’t trust it.
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CHAPTER THREE

Assessing Corporate Social
Responsibility in the Tobacco
Industry

Peter Benson

In the invitation to participate in this edited volume, contributors were
encouraged to consider the ethics of corporate social responsibility
(CSR) and the effects of new business practices on human rights and lo-
cal worlds without devolving into a spirit of condemnation—invited, in
other words, to go beyond questions of good and evil. The nineteenth-
century German philosopher Friedrich Nietzsche is a surprising starting
point for inquiring about CSR. In his late works, Beyond Good and Evil
(1886) and On the Genealogy of Morals (1887), Nietzsche repudiated tra-
ditions of philosophy, religion, and science for naturalizing doctrines of
sin, principles of reason, and laws of nature. While he is often misinter-
preted as saying anything goes, the call to go “beyond good and evil” is
about assessing ethics in light of the contingencies and vagaries of ac-
tual existence. Human action must be diagnosed from the perspective of
life—not good and evil as pregiven Platonic forms, but rather questions
of how particular interests shape the very notions of what is good and
what is evil. For Nietzsche, the issue of morality is a matter of histori-
cal and sociological interpretation. This hermeneutical approach focuses
on what the French philosopher Gilles Deleuze, in his reading of Nietz-
sche’s work, calls “forces.”’ A symptomatology of how power works, this
approach examines how particular actors and institutions construct, ap-
propriate, dominate, and exploit meanings and values associated with
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morality in relation to the production of a social ordering and a regime
of truth.

A whole trajectory of ideas—what Paul Ricoeur calls the “herme-
neutics of suspicion”?—derives from this cynical view of morality as a
sordid politics of public relations. Think of Freud’s critical take on vir-
tue, bourgeois culture, and the unconscious, the existentialist concepts
of bad faith and authenticity, Foucault on the politics of freedom and
hypocritical institutions, and the Marxist literature on ideology and he-
gemony. There is a common concern with the tendency of forces to don
masks, say one thing and do another, and reference truth and morality
to tame critique and conflict. This lineage, the hermeneutics of suspi-
cion, shapes how I think about CSR. I am suspicious of the timing of the
whole thing; the very corporations that benefit from harmfulness now
claim to advance a new business ethics aligned for the common good.
Not a matter of good or evil, my interest in assessing CSR reflects a con-
cern with strategies, motivations, and effects. Admittedly, my skepticism
of CSR derives from the fact that I study a most harmful industry, to-
bacco, where questions of “evil” loom indeed.

Tobacco has been a visible part of daily life in large parts of the world
for hundreds of years. Profound changes in tobacco’s prevalence and ef-
fects occurred in the twentieth century. The modern commercial ciga-
rette and multinational tobacco corporations proliferated.’ Smoking is
now the single greatest cause of preventable disease and death world-
wide. In the last century, there were one hundred million tobacco-
related deaths. Although smoking declined and tobacco-control mea-
sures took hold in several countries, it is now widely recognized that
the unabated global demand for cigarettes will kill one billion people
in the current century.* The majority of these deaths will be in develop-
ing countries, where the industry continues to infuse smoking with pos-
itive social meanings, recruit adolescent smokers, maintain free-market
environments for harmful products, and leverage political influence
to limit public health efforts, including implementation of the interna-
tional Framework Convention on Tobacco Control of the World Health
Organization.’

Tobacco companies now claim to work with and for the public health
and in the promotion of human well-being. They developed CSR plat-
forms and talk the talk. Although some might argue that this transfor-
mation indicates evilness, my aim is to analyze the industry beyond the
personification of force as having some essential moral character. It is
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precisely this mythical vision of the corporation as a person that helps
to constitute the force of CSR as a timely business strategy and an effec-
tive means for corporations to position themselves as moral actors. My
concern is with how corporations respond to critique or increased public
awareness about the environmental and health problems related to their
business. In tracking a dialectics of corporate response, I explore some
of the economic and ethical paradoxes that define Big Tobacco’s stated
commitment to “social responsibility.”

The Dialectics of Corporate Response

Regarding smoking as gravely threatening to the nation would have
been a plausible response to the scientific evidence about smoking and
health in the last half century. But this is not what happened. Tobacco’s
legitimacy and legality were not initially questioned, even though to-
bacco killed more Americans in the last century than the country’s com-
bined military operations. The federal government was not going to take
bold action with tobacco products ubiquitous throughout the culture. In
contrast to the temperance movement’s somewhat religious focus, post-
war regulatory approaches were more secular. The emphasis on sin and
moral ruination shifted to a concern with a scientific understanding of
health in terms of epidemiological risk factors.® The landmark Surgeon
General’s Report of 1964 did not lead to a call for prohibition or even
the wholesale restructuring and regulation of the tobacco industry. The
report led to new government interventions designed to enhance public
awareness of risk and improve individual decisions, mainly by mandat-
ing warning labels on cigarette packs and beginning to regulate tobacco
advertisements. The project of eliminating tobacco from society, an ap-
proach characteristic of the prohibition movement, was replaced by a
biopolitics linking accumulated knowledge about smoking to the devel-
opment of techniques for managing risk at the population level and pro-
moting behavior management and modification at the individual level.
While prevention has been part of the official public health response to
the epidemiological transition, characterized by an increased chronic
disease burden and disease problems linked to consumption and life-
style issues, the dominant approach has favored health promotion over
prevention, making consumers the locus of intervention (as in the case
of warning labels) and upholding distinctive American beliefs in individ-
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ual autonomy and responsibility and the cultural framing of freedom in
terms of the marketplace.’

Tobacco companies never simply responded to a problem that existed
apart from their involvement in shaping the terms of debate. The tobacco
problem was constructed out of the back and forth between the intensi-
fied criticism of the industry in the last half century and the responses
and justifications the industry provided. In the 1960s and 1970s, the to-
bacco industry and the federal government worked collaboratively to de-
velop potentially reduced-risk tobacco products. The US Department
of Agriculture funded studies in search of less toxic tobacco leaf variet-
ies. The American Cancer Society and the American Heart Association
pushed for the removal of “high-tar” cigarettes from the market. Lead-
ing public health officials formed the Less Hazardous Cigarette Working
Group (later renamed the Tobacco Working Group to appease the in-
dustry) and contracted with scientific laboratories and industry scientists
to develop less risky products. Meanwhile, the federal Public Health Ser-
vice cautioned that the promotion of supposedly reduced-risk products
“might lull the consumer into believing that he could smoke this kind of
cigarette without any accompanying risk.”® The relationship of govern-
ment and industry is not so starkly posed if one considers the institu-
tional complicities that influenced how tobacco was reckoned a problem
and that drove responses that were frankly nonchalant given the public
health impact. The tobacco industry is illustrative of how corporations
and industries effectively engage with governments, criticism, and pub-
lic awareness about harms to sustain marketability, manage the scope of
regulation, and maintain legitimacy.

The proliferation of doubt as a key strategy was pioneered by the to-
bacco industry and has since become standard practice across a range
of industries.” Beginning in the 1950s, the tobacco industry sponsored
its own scientific studies and funded nongovernmental organizations,
most infamously the Tobacco Institute, to disseminate favorable re-
ports presented as though they were the product of neutral scientific re-
search. Clear knowledge of the dangers of smoking was sequestered. As
recently as the 1990s, the tobacco industry continued to deny that there
is a direct causal link between smoking and disease and that nicotine is
a powerfully addictive drug. The industry has also used marketing cam-
paigns to discourage smokers from being concerned about health issues,
most notably in Philip Morris’s Marlboro Man campaign, which linked
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smoking to images of individual autonomy and defiance about risk and
government.'?

In the process of raising doubts about the relationship between smok-
ing and disease, the tobacco industry used marketing to address specific
concerns about risk and harm. During the 1950s and 1960s, the indus-
try introduced a series of products, such as filtered cigarettes, that were
purported to be safer than conventional cigarettes. These new prod-
ucts were marketed as a form of what one company called “health pro-
tection,”!! implicitly acknowledging that tobacco products were caus-
ing harm. Subsequent advertising used misleading product descriptors
like “light” or “low-tar” to allay consumer anxieties.'> However, it was
well known within the industry that these new products provided a false
sense of security. Aggressive marketing perpetuated dependence on to-
bacco as smokers switched to the new products en masse in the mistaken
belief that they were less risky.!?

In the late 1980s and 1990s, the threat of litigation against the tobacco
industry in the United States intensified. These lawsuits are an example
of a tipping point, when the problems an industry faces become poten-
tially unmanageable, raising questions about its continued existence.!
It became clear that the cost of defending themselves against simulta-
neous class-action lawsuits in multiple municipalities would cripple to-
bacco companies. Industry consultants began to speak of a “litigation
time bomb.” Institutions such as universities divested from tobacco
stock. Public image and legal liability were impacting the market value
of tobacco companies, while tobacco control was gaining as a movement
with several strong national organizations, a widespread network of pub-
lic health activists and researchers, and an approach that now included
more forceful strategies of litigation, excise taxes on cigarettes, clean air
ordinances, and other public health regulations.!> These factors com-
bined to push the industry into a phase in which denial is no longer a fea-
sible response to criticism and in which the adoption of a CSR campaign
is a strategic means of counterbalancing critical and regulatory impulses.

Project Sunrise

In the late 1980s, Philip Morris considered quitting the cigarette busi-
ness because mounting legal pressures threatened the company’s food
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and beverage subsidiaries. Certain executives wanted to gradually move
away from tobacco by focusing on immediate profits from cigarette sales
rather than long-term growth or strategic political engagement. They
believed that this “controlled retreat” would probably accelerate “into
an abrupt end” and suggested that “fighting back™ was not preferential
since a large proportion of the corporation’s revenues came from the
other businesses. “I think we all believe that our future lies outside to-
bacco,” an executive said in the late 1980s, “I certainly believe this.”1¢

After analyzing public opinion data, inspecting lessons from histori-
cal cases of industry collapse, and holding numerous executive planning
sessions, the company’s management decided to redefine the company’s
public image and create a legal shelter by incorporating its tobacco busi-
nesses as separate entities.!”” Focus groups showed corporate officials
that standard concepts like size and power, which work well inside the
company, are not as appealing to tobacco consumers or the general pub-
lic as concepts like trustworthiness and caring about consumer health.
They also showed that notions of community commitment and providing
choice worked particularly well, boosting company likability by 30 per-
centage points.'®

The resulting campaign, called “Project Sunrise,” also known as
“PM21,” meaning “Philip Morris in the 21st Century,” was launched in
1995. Most of what the public has seen involves positive images of so-
cial responsibility and the corporation’s investments in certain pub-
lic health issues like youth smoking prevention. But archived company
documents—openly available to researchers and the public as a re-
sult of court rulings against the tobacco industry—make it clear that
management’s goal all along was to “ensure the social acceptability of
smoking.”?

Since the 1990s, Philip Morris has invested $1 billion in an internal
Youth Smoking Prevention department, which creates communications
and resources aimed at encouraging parents to “talk to their kids about
not using tobacco products,” as the company’s website states. The de-
partment provides schools and youth organizations with grants to sup-
port the development of “healthy lifestyles” and funds programs to in-
form tobacco product retailers about smoking laws.?’ This selective
public health focus is strategic. Internal company documents reveal that
Philip Morris executives have long believed that philanthropic engage-
ment with youth health issues is an especially effective way of demon-
strating that the company “is acting reasonably and responsibly,” one
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memo states, while shaping the public debate about health behaviors to
focus on parents and kids rather than industry. In one memo from the
early 1990s, corporate officials strategized about how to tilt the balance
of “youth smoking versus prohibition” trends in public health.?! They
sought to reconfigure the smoking problem as a problem of law enforce-
ment related to age limits and youth access. The narrowing of tobacco
governance to focus on adult choice, law enforcement, and family mat-
ters are choreographed effects of what appear on the surface to be no-
ble investments in public health on the part of a responsible corporate
citizen.

The $100 million television campaign launched by the Youth Smok-
ing Prevention department in the early 2000s, called “Think. Don’t
smoke,” is the largest antitobacco campaign ever undertaken by the in-
dustry. Apart from the fact that youth education programs are a less
impactful means of controlling tobacco use than regulatory measures,
public health research finds that effective youth smoking prevention pro-
grams must include comprehensive information about smoking disease
and the nature of addiction, and also critical anti-industry perspectives
that discuss how tobacco companies market products to underage popu-
lations and prey upon young people in order to turn a profit.?? Not sur-
prisingly, Philip Morris steers clear of these issues and favors an em-
phasis on parenthood. Sociological studies of how viewers respond find
that regular viewers of this campaign believe that tobacco companies
are “more responsible” socially than in the past and are not culpable for
smoking harms.?

While Philip Morris openly claims to support efforts to reduce the
youth smoking rate, this claim about responsibility arises in tandem with
corporate activities that seem ethically ambiguous and interested in ex-
panding the cigarette market. Philip Morris has since the 1980s system-
atically sought to undermine smoke-free legislation around the world
by paying scientists and consultants who are usually affiliated with ac-
ademic institutions and who conduct research on secondhand smoke to
attend international symposia without acknowledging their corporate
sponsorship. These researchers and consultants are hired to disseminate
“accurate” (proindustry) information concerning smoking regulation in
public places, with the goal of influencing policy makers, media, and the
public.?* Along with this opposition to public smoking bans, Philip Mor-
ris vigorously opposes the other truly effective means of reducing smok-
ing prevalence: taxation. It opposes public health measures—smoke-
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free environment laws and excise taxes on tobacco products—that have
been proved time and again to reduce the size of the smoking popula-
tion. Meanwhile, the philanthropic focus on youth smoking is only one
part of PM21. We also learn from internal company documents that as
part of this campaign, Philip Morris actively conducts social research on
smoking and smokers with the aim of tailoring products and programs to
promote social acceptability and reinforce smoking rituals. The multi-
sided PM21 campaign also involves what Philip Morris calls the “accom-
modation” strategy—namely, efforts to assure that smoking remains per-
mitted in public places. Here the company invests in cigarette butt litter
reduction programs; research to promote the use of ventilation systems
in restaurants, bars, and other public places as an alternative to smok-
ing bans; and the design of cigarettes said to be less toxic or to emit less
secondhand smoke.?

Philip Morris has also been involved in amassing a database on the
composition and objectives of different tobacco-control groups, as well
as their relationships to one another and to funding sources. Accord-
ing to internal documents, company executives have believed that this
“competitive intelligence” would improve the company’s ability to re-
spond in “proactive” and “offensive” ways to the tobacco-control move-
ment. The identification of more “moderate” groups would facilitate ef-
forts to “disrupt” the movement’s “cohesion,” executives stated. From
the beginning this database of information was imagined as a political
resource for shaping public health intervention and regulation, forging
partnerships with groups deemed moderate, and casting other tobacco-
control perspectives as, in the words of the internal memos, “extreme”
and “prohibitionist.” Through this kind of engagement, the memos dis-
close, managers aimed to reposition Philip Morris as “reasonable,” ac-
knowledging some element of risk or harm while claiming to work
with the public health to “expand the debate over tolerance for lifestyle
choices and freedoms.” The company determined through focus groups
that this message is effective with younger generations and taps into a
larger “pro-choice/tolerance” ethos in the culture.?

FDA Legislation

As another part of its makeover into a “responsible corporate citizen,”?’
Philip Morris aligned itself with the leading public health groups (for ex-
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ample, National Campaign for Tobacco-Free Kids, American Lung As-
sociation, American Heart Association, and American Cancer Society)
in the United States in supporting sweeping tobacco-control measures—
namely, legislation granting the Food and Drug Administration (FDA)
authority to regulate cigarettes and other tobacco products. Passed in
2009, a landmark bill, the Family Smoking Prevention and Tobacco
Control Act (“Tobacco Control Act”), empowered the FDA to ban the
sale of any tobacco product not approved by the agency and to curtail
tobacco marketing in important ways. The positive trade-offs for Philip
Morris, which supported the legislation, is that it may limit corporate li-
ability from legal claims and forbid the FDA from banning tobacco sales
to adults or requiring that nicotine levels be reduced to zero. The bill’s
language may also make it difficult for the FDA to substantially reduce
nicotine levels at all.?® As critics of the Tobacco Control Act have in-
veighed, these legislative provisions effectively ensure an adult’s “right”
to smoke addictive cigarettes.?’

One of the most important critiques of the Tobacco Control Act con-
cerns harm reduction. Interestingly, the FDA had already been regu-
lating nicotine since the mid-1980s, when nicotine gum and other me-
dicinal therapies were approved as short-term treatments for nicotine
dependence. FDA approval of such products for over-the-counter sale
in 1996 signaled a shift in the medical meaning of nicotine dependence.
The first clinical-care guidelines were developed that same year and
classified nicotine dependence and withdrawal as disorders and included
the use of medicinal nicotine as recommended treatment. The clinical
and personal use of medicinal nicotine products as a harm reduction or
smoking cessation strategy®® has been taken by the tobacco industry as
an opportunity to extend safe cigarette myths. Whereas medicinal de-
vices deliver controlled levels of nicotine, tobacco companies have in-
troduced a spate of new tobacco products, such as smokeless cigarettes,
that claim to reduce harm for consumers who do not want to or can-
not quit. Medicinal nicotine products can potentially benefit large num-
bers of smokers. But harm reduction remains a controversial concept in
public health and medical communities because “the tobacco industry
would like the public health tobacco control movement to adopt a harm
reduction strategy so that the industry could use it to promote its alter-
nate nicotine delivery systems that include tobacco.”?! In fact, there have
been very few verified or replicated scientific data about the new tobacco
products.??
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While the Tobacco Control Act grants federal regulators new pow-
ers to control the tobacco industry’s pattern of deceptive marketing, it
remains unclear exactly how the agency will regulate harm reduction
claims for modified tobacco products. Public health critics worry that to-
bacco companies will be able to legitimately market products that make
assertions about reduced toxicity, even though such products may not re-
duce health risks.** As Philip Morris recently commented, the bill will
“create a framework for the pursuit of tobacco products that are less
harmful than conventional cigarettes.”?* It is possible that tobacco com-
panies will be able to continue to treat risk as a selling point by pro-
moting improved product design, using anxiety about health risks to en-
hance the marketability of their products and increase their share of the
nicotine dependence market.

One of the ways in which the tobacco industry continues to legiti-
mize its operation is by promoting an ideology of individual risk assump-
tion that dovetails with a broader acceptance of consumer choice. The
idea that consumers choose to smoke permits an industry that causes ex-
tensive harm to continue to operate as long as it is regulated. However,
FDA regulation does nothing to address the worldwide smoking epi-
demic, and by reducing the serious threat of litigation against the indus-
try at home, it may actually help sustain the international market.? In
effect, Philip Morris has been pursuing a strategic trade-off, accepting
domestic regulations in order to limit liability and ensure the company’s
long-term profitability and survival. These paradoxes are not news to the
public health community. The Tobacco Control Act can be seen largely
as a case of pragmatic resignation; antitobacco groups were willing to
broker the best deal possible, given the tacit acceptance of tobacco’s le-
gality, an outcome of decades of industry influence in the culture.?

The Global View

In 2005, the World Health Organization (WHO) established the Frame-
work Convention on Tobacco Control (FCTC), the organization’s first
multilateral treaty. This framework encourages individual nations to
adopt a set of universal recommendations: to impose significant excise
taxes on tobacco products, restrict access for adolescents and educate
them about health behavior, strongly regulate tobacco advertising; in-
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centivize alternative livelihoods for tobacco growers, prohibit smoking
in public places, and pursue litigation against tobacco companies.?’

When the WHO adopted this treaty, Philip Morris talked the talk.
“What we hope and expect is that this treaty can be a catalyst in every
country that signs on for meaningful and effective treatment of tobacco,”
a Philip Morris lawyer said.’® But as the treaty was being developed in
Geneva, Philip Morris portrayed it as paternalistic. “A clumsy pursuit
of global standards can become a form of moral and cultural imperial-
ism, based on assumptions that ‘west is best,”” a spokesperson from the
firm said. “Imposing western priorities, or ‘global solutions’ that force
the values and priorities of any one country on another, can become a
new form of colonialism.” The company said that its opposition is based
on a “respect for cultural diversity.”?* In spite of claims about respect
and autonomy, throughout the process in which the FCTC was being de-
veloped, Philip Morris pressured the US government to limit the treaty’s
scope and strength, asking for US officials to demand that key recom-
mendations, especially the recommendation to tax cigarettes and to pro-
hibit public smoking, be left out.*

Part of the reason why Philip Morris in practice sought to weaken the
FCTC is that the globalization of the tobacco-control movement—the
framework convention being evidence of a new degree of international
collaboration and of a powerful antitobacco consensus—poses a threat to
its business. As the tobacco-control movement becomes more and more
globalized, multinational tobacco companies face new kinds of public
scrutiny and regulatory pressures that are related to tobacco production
in poor countries. Tobacco companies, concerned with economic perfor-
mance, often negotiate such low prices that production requires child la-
bor and debt servitude, while the tobacco production process involves
heavy chemical use, water depletion, and deforestation.*

The FCTC, namely Article 17, addresses policies of crop diversifi-
cation and alternative livelihoods for growers and workers and calls for
governments to provide “support for economically viable alternative ac-
tivities for farmworkers and growers,” while Article 18 calls for environ-
mental health and safety protection with respect to tobacco cultivation.*
The WHO acknowledges that a holistic framework is required to ad-
dress all aspects of tobacco and health, including the economic depen-
dence of farming and manufacturing communities and social and health
problems related to tobacco work. The WHO'’s position builds on several
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years of engagement of global tobacco-control advocates with grower
and farmworker issues. The most promising collaborations so far have
been seen in emerging alliances in developing countries, such as collabo-
rations between public health groups and trade unionists in Malawi that
demand tobacco worker rights.** Public health groups have also been in-
volved in addressing the problems of child labor, deforestation, agro-
chemical exposure, and debt servitude by building on research by an-
thropologists and other social scientists in South America, South Asia,
and southern Africa, where tobacco farming is an important contribu-
tor to poverty. The creation of the Human Rights and Tobacco Control
Network in 2008 is another example of the integration of global health
groups and tobacco grower and worker issues. It pulls together dispa-
rate advocates and groups that have been working to improve the rights
of farmworkers and growers while simultaneously promoting tobacco
control.

Recent anthropological studies by Marty Otafiez and Stanton Glantz
critically examine the CSR initiatives of Philip Morris and, another of
the world’s leading tobacco manufacturers, British American Tobacco.
The strategic creation of international supply chains in the 1990s by
these companies allowed them to improve production, procure tobacco
leaf more efficiently, and control access to markets and profits. These
supply chains have since been adapted and “greened” by integrating en-
vironmental and labor considerations to serve CSR campaigns “in an
effort,” Otafiez and Glantz write, “to legitimize portrayals of tobacco
farming as socially and environmentally friendly, while keeping actual
practices essentially unchanged.”*

Looking at tobacco industry documents, Otafiez and Glantz show
how in 2000 Philip Morris hired a consulting firm, Business for Social
Responsibility, to study its CSR reputation from the perspective of envi-
ronmental groups, among other stakeholders, and identify external part-
ners. The conclusion that environmental groups respect companies that
put a high value on supply chain management was integrated into Philip
Morris’s CSR approach. Philip Morris’s chairman stated that the com-
pany’s “goal is to redefine the role of a corporation in American soci-
ety. ... To deal with our product issues and figure out how to deliver so-
cial value on a large scale.” Subsequently, the company used external
social reports to disseminate information on reductions in environmen-
tal emissions and child labor and improvements in worker safety.*

Multinational tobacco companies attempt to present themselves on
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the world stage as socially and environmentally responsible in various
ways. British American Tobacco created the Eliminate Child Labor in
Tobacco (ECLT) foundation in 2000 in response to criticism of its child
labor practices in Malawi and elsewhere, and Philip Morris joined ECLT
shortly thereafter. The group’s mission statement claims it is guided by
“a new understanding that tobacco production is not just about products
and the marketing, but also about corporate citizenship and about the
whole value chain.” The foundation invests in programs in primary ed-
ucation, in vaccination and screening programs, and in sewage and wa-
ter in southern African countries. It insists that the main way to prevent
child labor is increasing access to education and vaccination coverage in
poor countries. In some publications it indirectly blames the HIV epi-
demic in those countries for the problem of child labor. It also invests in
microcredit loans to tobacco growers to help them mechanize, become
more efficient, and grow their businesses as a means of alleviating child
labor, a dynamic that makes tobacco growers deeply dependent on the
tobacco industry for basic livelihood and infrastructural and health care
needs. While the tobacco industry has now been involved in these CSR
campaigns in southern Africa for about a decade, anthropological re-
porting in recent years reveals that tobacco growing in the region is still
characterized by child labor, debt servitude of tobacco farmers due to
high debts to tobacco companies, and powerful downward pressure on
prices.*®

To further foment loyalties and dependencies and expand political in-
fluence in poor countries, tobacco companies are helping to train cohorts
of future ministries of agriculture by funding agronomy programs at ma-
jor universities around the world and establishing and funding a variety
of nongovernmental organizations in southern Africa and in Asia to fo-
cus on reforestation projects in ways that do not challenge or displace to-
bacco agriculture but serve its needs. Nearly all of the reforestation proj-
ects introduce nonnative trees that grow more rapidly than native trees,
and the quantification of the number of trees replanted as a claim to
civic virtue embeds the hidden economic calculus of optimizing leaf cur-
ing and economies of scale in reforested areas. These industry-funded
projects make it more difficult for public health advocates and officials
to argue for crop diversification and alternative livelihoods for tobacco
farmers. Meanwhile, national and local officials have become reluctant
to criticize the tobacco industry out of fear of disrupting the cash flow
and external funding for economic and environmental projects.*’
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Conclusions

On July 8, 2012, amid yet another heat wave sweeping the United States,
the weekly news talk program Up with Chris Hayes aired a segment fo-
cusing on the role of the oil and gas industry in climate change and the
obstruction of more sustainable, cleaner energy systems. The host, Chris
Hayes, drew a parallel with the tobacco industry.

There has been a well-documented, highly resourced, concerted effort, of-
ten funded by the fossil fuel industry, that has with evil determination sought
to sow doubt among Americans about the basic scientific consensus that our
carbon emissions are warming the planet. It’s reminiscent of a decade-long
battle the tobacco industry waged to discredit the robust and sustained med-
ical evidence that smoking causes cancer and Kkills tens of thousands of peo-
ple every year.

The parallels are indeed striking. Because many industries are impli-
cated in global health crises and significant environmental problems,
corporations employ elaborate, expensive, multinational campaigns
for evoke CSR principles. Big fossil fuel companies like Chevron and
BP claim that through research and development they play an effective
role in helping to resolve the climate crisis. Walmart now makes public
claims about its efforts to maintain consistently low prices while improv-
ing the nutritional quality of its food products by pressuring its suppliers
to reduce levels of fat, sodium, and sweeteners. This shift arose in direct
response to public health research that shows that Walmart’s food sales
alone account for 10 percent of the increase in obesity prevalence in the
United States.*® Looking at Pepsi and Coca-Cola, a recent article from
the public health literature shows how the soda beverage industry is also
adopting CSR campaigns to promote through philanthropy healthy life-
styles and decisions.* As in the case of Philip Morris, a focus on ed-
ucating consumers and improving lifestyles is perhaps comfortable for
corporations because it meshes with a wider neoliberal ethos that em-
phasizes rational choice and individuality.

Returning to the conceptual issues with which I opened this chapter,
CSR campaigns are in this analysis the strategic means by which cer-
tain corporations facing criticism and regulatory pressures construct a
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public morality, defining the terms and limits of good and bad, defining
themselves as responsible actors, and localizing responsibility for health
outcomes on individual consumers. In the wider culture, obesity, like
smoking, is reckoned a private issue, addressed as a feat of individual
overcoming on the television show The Biggest Loser, tapped as a market
opportunity by the massive dieting industry, and ultimately construed
publicly as a personal flaw, not the result of industrial calculation—
sweetness and power. Quitting smoking and dieting and losing weight
are truly difficult feats, in many cases impossible, but tobacco depen-
dence and obesity are made to seem like states that individuals choose
to inhabit. These states are publicly framed as problems of health pro-
motion and behavior rather than the results of a certain kind of capital-
ism, a political economy of massively profitable industries, their public
relations campaigns, and claims about social performance.

When it comes to the handling of the growing burden of chronic dis-
eases, business plans and marketing strategies across various indus-
tries are developed in light of public health concerns and take advan-
tage of a dominant governmental approach that emphasizes corporate
and consumer agency rather than industry regulation. Warning labels,
instructions for use, and ingredient disclosures are legal apparatuses
that safeguard corporations from liabilities related to consumption and
underwrite individual risk assumption, while corporations are strength-
ened through their development of and participation in markets in civic
virtue. Corporations redefine their own value as actors and the value of
their products in the process of molding the scope of an emergent prob-
lem or responding to critique. “The meaning or sense of something is
its relation or affinity to the possessing force,” Deleuze writes, “and
the value of something is the hierarchy of forces which are expressed in
the thing as a complex phenomenon.”® CSR is usefully thought about
in these terms. CSR is a complex phenomenon, a set of talking points,
organizing concepts, and practical activities, appropriated and used by
corporate actors in order to manage a location within a global hierarchy
of value. It is a means of eschewing labels of evilness and attributing to
the corporation a kind of personality that is good, not bad, productive,
not destructive, responsible, not rampant, socially concerned, not com-
mitted to basic motives.

The corporate adoption of CSR indicates publicly a stark contrast be-
tween the past and the present, evil and good. Through public relations,
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philanthropic activities, and other indexes of CSR values corporations
seek distance from the “evil determination” of the past, as Chris Hayes
describes the tobacco industry’s history of malfeasance and wrongdoing.
But in common across time is a predictable tendency to act in ways that
are strategic, tactical, and interested—which is, of course, not surpris-
ing given the corporate profit motive. CSR represents not a new phase
of corporate capitalism as much as an unprecedented level of corporate
engagement with the regulatory agencies and public debates that impact
their business functions and bottom lines. Although the tobacco indus-
try is remarkable in its capacity for causing harm, it is not an “evil” out-
lier or exception; it reveals fundamental dynamics of corporate power.
However well intentioned corporate actors may be, their CSR agendas
are beholden to the fiduciary responsibility to shareholders, which of-
ten entails continuously legitimizing and expanding harmful industrial
processes. This structural feature of capitalism can confound business
ethics and encourages an understanding of capitalism in historical and
practical terms as a field of strategy and rhetoric in which meanings of
responsibility are constructed as much as invoked, a Nietzschean world
of language games and charitable giving.

Anthropology and history, involving research on how industries in-
fluence the culture, rightly belong on the list of essential resources in
international tobacco control and the understanding of business ethics.
Field reporting in the underbellies of industries exposes health and so-
cial problems for which industries like tobacco can be held accountable.
Claims about social performance can be scrutinized in light of the back-
stage intentions of corporations revealed in internal documents and an-
thropological research with key stakeholders that are part of industries
or are impacted by them. There are likely to be discrepancies between
what companies say and what their activities actually do to populations
and environments. Not only is such research helpful for understanding
how the politics of health and civic virtue shapes capitalism, it also re-
veals the underappreciated role of corporations in shaping what the eth-
ics and politics of life mean, how significant health and social problems
are strategically structured and governed, how supply chains that bring
harm to humans and environments are maintained even in the face of
substantial criticism, and how corporations influence the public mean-
ings of good and evil.
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CHAPTER FOUR

Transparency, Auditability,
and the Contradictions of CSR

Anna Zalik

n her recent 2009 book on competitive strategy in business, Mia de

Kuijper, global business consultant, dean of the Duisenberg School of
Finance in Amsterdam, and former Royal Dutch Shell executive, identi-
fies what she calls a new “star driver” shaping the global economy: the
rapid and unstoppable decrease in the cost of information, also known
as the “vanishing cost of information.” This she calls transparency—*“a
state in which the cost of information is approaching zero or, equiva-
lently, in which cheap connectivity is so abundant and easy, one might
consider it infinite.”! From the perspective of critical geography, the con-
cept of “transparency” is illusory.? On this point de Kuijper’s own ca-
veat, immediately following, is suggestive:

My use of the word transparency is meant to emphasize the fact that infor-
mation will travel instantly and without obstruction, equally clear and per-
ceptible to everyone. I am not describing the sort of transparency that is
demanded when critics insist that windows into business or government oper-
ations be held open in order to enforce accountability.?

One might ask why the term transparency is used so prominently here,
and this disclaimer made so forthrightly, given that public understanding
of the term clearly corresponds to the second sentence. Indeed, key in-
ternational bodies claiming to promote regulation of the oil and gas in-
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dustry, an industry with which de Kuijper is closely associated, use the
term prominently. International organizations embracing the concept—
Transparency International and the Extractive Industries Transparency
Initiative—employ the term in the form that she does not.* Why, argu-
ably, does she use the term transparency at all? Perhaps because the de-
creasing cost of information is important to firm strategy, and because
she is also interested in what she describes as “interdependent decision
making,” which is to occur, according to the model, even under a con-
text of vicious competition. That is, the nature of competition between
firms will change due to this improved access to information. It would
seem, however, that while there is immediate availability and connec-
tion to such information, so-called accessibility is still largely confined to
competing firms, not to society as a whole. Perhaps, also, and as will be
discussed below, the second use of the term—the “sort of transparency
that is demanded when critics insist that windows into business or gov-
ernment operations be held open in order to enforce accountability”—is
not in fact a key objective of those international institutions that claim
to endorse it. Thus transparency has come to be increasingly conflated
with audit practices, offering a marker of corporate social responsibility
(CSR) intended to secure the financial-industrial value of private firms.

Over the past ten years my research has concerned the mutual constitu-
tion of the oil and gas industry’s political economy with the social claims
it faces. This work has examined, in part, how the implementation of
a range of corporate social interventions in local/global governance re-
gimes manifest a kind of merging of industrial security and “humanitar-
ian” practice. Forming part of a long social project of colonialism pur-
sued by the joint stock company,’ imperial practice by the transnational
enterprise has relied on cultural authority structures alongside divide
and rule.S

Today, audit practices associated with flexibilized capitalism aim to
imbue social trust into operations physically distanced from the loci of
control (arising from the shifting investments characteristic of finan-
cialization). As recent scholarship has underlined, transparency and au-
dit is a cultural practice that extends to the constitution of economics
and finance as discipline and practice,” holding imperial weight through
the international financial institutions and agencies that champion it.
Through the lens of a critique of ideology, one sees how transparency
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covers for the role of private capital in shaping socioecological practice
at the site of operations as well as in global governance.® Applied to oil,
gas, and mining, the formal auditability that these practices achieve fre-
quently runs counter to substantive access to information in key extrac-
tive regions, both in global North and South.’ This leads to increasingly
compromised regulatory regimes. Below I examine how intensified oil
and mining activity over the past decade has been accompanied and fa-
cilitated by the pursuit of such auditability. The “audit” of the corpora-
tion has in no form entailed substantive transparency in industrial prac-
tice. As Michael Power argues:

Auditing is not merely a collection of technical tasks but also a programmatic
idea circulating in organizational environments, an idea which promises a
certain style of control and organizational transparency. Auditing threatens
to become a cosmetic practice which hides real risk and replaces it with the fi-
nancial risk faced by auditors themselves. Where the audit process is defen-
sively legalized there is a risk of relying too heavily on an industry of empty
comfort certificates. The audit society endangers itself because it invests too
heavily in shallow rituals of verification at the expense of other forms of orga-
nizational intelligence. In providing a lens for regulatory thought and action

audit threatens to become a form of learned ignorance."”

The discussion takes up some of my research experiences regarding
the oil and gas industry’s security dealings and social interventions. The
first, which concerns the Voluntary Principles on Security and Human
Rights (VPs), revisits some earlier research in light of a recent expert
survey regarding the VPs’ effectiveness. A second set of experiences
concerns constraints on access to information, archives, and communi-
cation from industry insiders, with a focus on a number of cases involv-
ing Shell Oil. Finally, I place these experiences with careful control of
information in the context of new ecological governance regimes in the
Gulf of Guinea. These regimes, constructing marine ecological knowl-
edge and baseline data for environmental management, may be under-
stood as a precondition for auditability in a regional context of deepen-
ing hydrocarbon extraction.
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Security, CSR, and the Constitution of Auditability:
The Voluntary Principles on Security and Human Rights

The adoption of voluntary codes has been a trend since the new millen-
nium, reacting to social critiques of industry while evading formal reg-
ulation. The formation of the UN Global Compact in 2000, alongside
other parallel codes, marked and legitimated these practices among in-
stitutions external to private business. The Voluntary Principles on Se-
curity and Human Rights, established in that same period, exemplify
these moves toward the privatization of decision making on industry’s
harmful social practices. Initially the VPs were piloted to apply to Ni-
geria, Indonesia, and Colombia—locations considered particularly con-
tentious for US business groups due to armed violence at sites of oper-
ations.!! In earlier work I argued that the merging of private and public
security described in the Voluntary Principles is conjoined in practice
with the redefinition of citizens as shareholders, and—in the context of
the Nigerian state governed by bifurcated rule!>—the redefinition of the
community members who experience subject rule as stakeholders. The
“stakeholder,” or the local resident at the site of extraction, is significant
to firm valuation under financialization primarily to the extent that this
stakeholder’s well-being threatens shareholder value, that is, profit. The
stakeholder’s identification with the firm is solidified through a number
of social practices associated with CSR and permitted by the VPs, for
instance, community development tied to particular industrial projects
as well as the practice of contracting private security guards from sur-
rounding locales. In the past decade the establishment of private firms
assessing the relationship between social practices and financial risks
manifests the further penetration of this logic, where participation in
CSR and auditability helps to protect share price.!®

Although a late 199o0s initiative of government through former British
foreign secretary Robin Cook and led by Bennett Freeman of the Clin-
ton State Department, the Voluntary Principles were written through
a closed-door process that remains in place. A group of private actors
from the human rights NGO and business community, as participant-
signatories, established and continue to consult on these corporate rules
of engagement for private and public security. The initial negotiations
involved seven oil and mining companies, including the “big five”: Tex-
aco, Chevron, Conoco, Shell, and BP; the first two subsequently merged.
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Although Exxon Mobil did not accept the invitation to the original pro-
cess, it ultimately became a signatory to the Principles. From the NGO
sector, Amnesty International, the Prince of Wales Business Lead-
ers Forum, and Human Rights Watch were involved in their establish-
ment, and Oxfam and Global Rights are more recent signatories, in 2006
and 2012 respectively. The 2011 Implementation Guideline Tool, a set of
modules for VP signatories, sets reasons for implementing the VPs that
make the relationship between CSR, risk reduction, and financial stabil-
ity eminently clear. These reasons are: “reduction in production delays;
maintenance of the ‘Social License to Operate’; access to financing—
for example, via Equator Principles financial institutions or the Interna-
tional Finance Corporation; mitigation of litigation risk; maintenance/
enhancement of company reputation and; confidence in operating suc-
cessfully in complex business environments.”** Collectively they express
a widely held position in liberal business scholarship that promotes CSR
as a strategy for building value'” as conventionally understood by busi-
ness agents, the so-called business case for CSR.

My 2002-3 Nigeria research demonstrated that sections of the Vol-
untary Principles are conducive to the redefinition of citizen as share/
stakeholder and the merging of public and private at the site of extraction
just as they are at the scale of the global economy. The violence in the
Western Niger Delta in this period (the Warri crisis), while directly tied
to election disputes over ward boundaries, emerged from competitive in-
tercommunal claims to territory on which oil industry installations are
sited.' In the invocation of the VPs in the 2003 violence in Warri, I iden-
tified three phenomena that illustrate the merging of public and private
(capital) interests at the extractive site and that typify oil industry—social
relations in southern Nigeria and elsewhere. These are: the construct of
the “host community” by the oil industry that plays out in local ethni-
cally inflected struggles over territory—where the identity of subject
communities becomes shaped by their role as physical sites for corporate
extraction/production; the engagement of “community guards,” that is,
the local public, as private security to the oil companies shaping condi-
tions wherein local residents must engage in self-surveillance and impose
collective punishment; and finally, the merging of humanitarian and se-
curity concerns—central to the Voluntary Principles—exemplified in
Warri in 2003 by the provision of relief supplies by USAID and Chevron-
Texaco alongside security apparatus from the US government."”



CHAPTER 4: TRANSPARENCY, AUDITABILITY, AND CONTRADICTIONS OF CSR 77

Eight years following that work, companies with highly controversial
human rights records, such as the Canadian mining giant Barrick Gold,
have becomes signatories to the VPs, and Canada, which is now a tar-
get for global social movement criticism both with relation to tar sands
extraction and the activities of its mining industry overseas, is a major
player in its implementation.!® Barrick Gold in fact cited membership in
the Voluntary Principles as some form of assurance that the company
was protecting local human rights following the sexual abuse and kill-
ing of community members by security forces at its North Mara, Tanza-
nia, operations.'” In 2009—10 Barrick and the Canadian mining industry,
through the Prospectors and Development Association of Canada, ac-
tively lobbied Canadian parliamentarians against a private members bill
(Bill C-300) that aimed to promote ethical practice by Canadian mining
firms overseas.?’ Similarly Total, another recent signatory to the VPs,
has been associated with human rights violations in the vicinity of its
Burma operations. Significant criticism for violence against communi-
ties at sites of operation has been leveled against other recent signato-
ries, including Inmet?' mining and AngloGold Ashanti.?? Indeed, six out
of the ten most controversial 2011 companies identified by Zurich-based
RepRisk are Voluntary Principle participants.?* RepRisk’s 2010 report
on the ten most environmentally and socially controversial companies
included five additional VP participants not among the aforementioned
six mining companies. These are all oil companies: Shell, Chevron, BP,
BG, and Exxon Mobil. Total was also identified as one of the five most
controversial global oil companies in a 2010 RepRisk report.

The involvement of local security forces (private and public) in in-
dustrial operations continues to characterize the activities of the VPs
most controversial participants. As currently framed, the only manda-
tory reporting for Voluntary Principles membership is on a firm’s efforts
to meet the guidelines, a requirement itself clouded in qualifications. As
written, participants are required to disclose to other participants “sub-
ject to legal, confidentiality, safety, and operational concerns . . . timely
responses to reasonable requests for information from other Partici-
pants with the aim of facilitating comprehensive understanding of the
issues related to implementation or assistance in implementation of
the Voluntary Principles.” Currently, then, the monitoring potential that
the VPs offer is confined to corporations and member NGOs, who them-
selves are subject to confidentiality rules in the negotiations. The VPs
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thus remain explicitly nonbinding and as such offer auditability without
formal disciplinary outcomes.

According to neoliberal ideology, changes in corporate social behav-
ior should emerge from “market forces.” As per de Kuijper’s position re-
garding the “vanishing cost of information,” knowledge of a firm’s neg-
ative social practice should become widely available, impacting firm
value, and thereby encouraging better social practice. Yet human rights
abuses around extractive operations are ubiquitous, and the outright
criminalization of protest at the site of extraction, and among protesters
at national and global scales, has also accompanied the era of corporate
“self-regulation.”?* Signing on to the VPs, in the context of overall indus-
trial impunity, serves as a means of protecting corporate liability while
promoting a set of practices that promote auditability and procedural
consistency. Indeed, as made plain in the de Kuijper quote, this is not the
sort of transparency requiring governments or businesses to open their
files to critics in order to enforce accountability.

Auditability, Transparency, and the Protected Archive

Information generated through the VPs is restricted to participating
firms and organizations, thus the information does not stimulate pub-
lic sanction against firms, one form of popular regulatory control un-
der global information capitalism. This brings us to the second research
area of note. In a 2002 interview I conducted, a senior Shell CSR man-
ager stated in response to my request to examine their archives, “we
do not think like an archive; we look toward the future rather than the
past.” In the context of my research at that time, the archival record of
the corporation was of interest, particularly as it pertained to the Ni-
gerian Civil War (Biafran War) that emerged postindependence and in
which the British and French supported opposing sides; the British sided
with the Nigerian federation—General Gowon; the French with Biafra
(Ibo secession) and Colonel Ojokwu. In 2003 and 2006 I collected ma-
terial related to this period and the role of the British oil industry at the
UK Public Records Office at Kew. This included secret correspondence
from 1969 between the Oil Department of the Foreign and Common-
wealth Office and the British High Commission in Luanda, Angola.
While it concerned both UK and Shell activities during the Biafran War,
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it focused upon UK and Shell military and/or financial support to the
Nigerian Federal Forces to ensure protection of British oil operations,
including Shell’s.

A good portion of this correspondence pertains to the British Foreign
and Commonwealth Office and concerns arms being supplied to the Ni-
gerian federal forces. This includes communication from a certain John
Wilson of the High Commission (1969) to Foreign and Commonwealth
Office staff:

Shell/B.P. and Nigeria

Shell/B.P. have now given me the following details of an understanding they
have reached orally with Chief Awolowo in Lagos following the Federal Gov-
ernment’s request for a loan of 10 mn (pounds) by which they have been
somewhat embarrassed.

2. Their Manager in Nigeria, Mr. Stanley Gray, was authorised to tell Chief
Awolowo that Shell/B.P. guaranteed to take from Nigeria up to an average of
730,000 barrels a day in 1970. This undertaking would result in an increase of
revenue for the Nigerian authorities of some 5—6 mn pounds.

3. The offer was made subject to two very firm conditions:

(a) that the Federal Government should take all necessary steps to guarantee the
safety and security of Shell/B.P. operations in Nigeria;

(b) that the Federal Government would ensure that the effective depth of the
channel at Bonny should be kept satisfactory for normal tanker usage.

4. Shell/B.P. said that Awolowo accepted this proposal as very reasonable and
promised to put it to his colleagues in the Federal Government. If they too
agree this will commit Shell/B.P. to taking off a higher level of oil from Nige-
ria which they should be able to do provided their installations can be secure
from Biafran attack while they will be saved having to support the Federal
Government directly by a loan which they are reluctant to do for obvious rea-
sons. Shell have informed Gulf of the principle of their agreement but they
have not given Gulf the figures which are commercially confidential.

There are other references, also in letters signed by John Wilson, of a
phone call received from Shell’s own intelligence regarding arms being
provided to the Biafrans by groups of Swedish mercenaries led by one
Van Rosen. But the most controversial part of these files, in the view
of this author, discusses Shell’s sale of fuel to gunrunners to the Biaf-
ran forces (the opponents of the Nigerian federal forces), as a form of
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“money spinner,” to use the term employed by staff at the British Con-
sulate General in Luanda.? The letter from Luanda to London, of May
1969, reads in part:

You will, I imagine, already be aware from your close relations with Shell in
the context of the Nigerian war, that Shell are also fuelling the planes carry-
ing the airlift into Biafra from Sao Tome. This presents them with a minor
conflict of interest.

2. As far as I can make out Shell are the only company who have been supply-
ing aviation fuel at Sao Tome. When the war began they supplied the few
planes staging there with fuel. This represented a small amount. As the war
continued the amounts became larger, and in a modest way represented what
appeared to be a money spinner for Shell. One of their customers was the
American gun-runner, Wharton, who a year or so ago was flying arms into
Biafra via Portugal and Sao Tome. Shell were apparently unwise enough to
give him credit and he has left them with the bad debt of 5 million escudos
(say 75000 pounds).

3. According to the local and newly arrived Shell manager here his head office
told him in London that the less they knew about the Shell operations in Sao
Tome the better. They are evidently willing to do business there as long as
this does not attract unfavourable publicity. Should they now cease to supply
aviation fuel at Sao Tome this would presumably attract unfavourable com-
ment about Shell in the world press for having deliberately held up the relief
supplies being flown in by the church organisations. It would also be badly
regarded by the Portuguese to whom Shell, some months ago, applied for a
large oil concession in Southern Angola and, I believe, permission to expand
their activities in metropolitan Portugal.

In 2004, I published some of this correspondence at length in an article
in the Review of African Political Economy. When I returned to the ar-
chives in 2006 I found this material no longer indexed, so that without
the box number I would have been unable to find the pertinent pages us-
ing the search terms I had originally employed. My colleague Ike Okonta
later reported that he found all of the material on the Nigerian Civil War
disorganized when compared to his previous visits. Archive staff indi-
cated that I should make a copy of all the materials in that particular box
and suggested that this was unlikely accidental. Notable is that this oc-
curred at a period in which a number of major cases against Nigerian oil
operators were being tried overseas, namely Wiwa v. Shell and Bowoto
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v. Chevron, which concerned complicity of the transnational corpora-
tion in judicial murder and assassinations in Nigeria. In both of these
cases a longer corporate record of war profiteering in the country would
not sit well for the firm, if not in the courtroom then in the court of pub-
lic opinion and media.

But the protection of firm reputation-as-value under conventional
economic logic is not confined to activities of extractive industries in
countries of the South. More recently a colleague—graduate student and
I sought specific information on Canadian oil and gas company activi-
ties in the United States supported through Export Development Can-
ada (EDC). The EDC is a Canadian government (“Crown”) corporation
that helps Canadian firms respond to international business opportuni-
ties—as the byline on its website reads, “minimize risk, maximize op-
portunity with help from EDC.” Our research here focused on firms in-
volved in two controversial pipeline projects, the Northern Gateway and
the Keystone. We sought information on significant financing through
the EDC in support of the sale and delivery of pipeline transmission
equipment to particular locations in the United States; here the EDC dis-
closes no geographical specifics. Our requests were made via freedom of
information legislation (Access to Information and Privacy as the Cana-
dian act is known) to gain more detail. We were informed in advanced by
EDC staff that most likely the requested material would not be disclosed
as it is subject to confidentiality and nondisclosure agreements with the
corporate client. Indeed, when our access-to-information requests were
ultimately returned, we received hundreds of pages of redacted infor-
mation, with no detail on the locations or activities to which the mon-
ies were being directed. Elsewhere we have documented the millions of
dollars received by these corporations from Export Development Can-
ada, formally a federal government agency, and the nondisclosure of the
majority of associated environmental reviews for these projects. As we
point out, the legal nondisclosure of this information flies in the face of
any notion of substantive transparency in liberal democratic procedure.?®

That a Canadian government agency will not provide basic informa-
tion on the private sector activities it finances should not be especially
surprising, particularly in the case of extractive industry. Indeed, this
experience clearly squares with the fact that the Canadian government
claims to be a supporter, but is not an implementer of the Extractive In-
dustries Transparency Initiative (EITI). As explained on the Natural
Resources Canada (government) website:
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Canada is an EITI supporting country which means that it helps promote
more effective resource revenue management by providing policy advice and
technical assistance to host country governments. It encourages Canadian
multinational companies to participate in EITI and disclose company pay-
ments by country of operation. Canada also gives support to The EITI Multi-
Donor Trust Fund which provides technical and advisory support to coun-
tries seeking to implement EITIL.

Canada is not an implementing country. There are existing regulations
and financial disclosure requirement in place in Canada that support the

transparency in taxation, royalties and other natural resource revenues.?’

As a major natural resource exporter with a booming and controversial
tar sands mining industry, choosing not to implement the EITI would
seem to run counter to international interests. A fall 2011 piece in the
business pages of Canada’s major daily, the Globe and Mail, took excep-
tion to Canada’s decision not to implement the EITI on this basis. As
Barrie McKenna put it:

It is perplexing Canada has shown zero interest in implementing the 2002 Ex-
tractive Industries Transparency Initiative. The voluntary international code
is based on a simple premise: convince countries to disclose the revenue they
collect from oil, gas and mining assets, and then get resource companies to
report those royalties.

On the surface, at least, Canada is all for EITI. Prime Minister Stephen
Harper has publicly endorsed the initiative, Canadian tax payers have sunk
millions of dollars into the process and a top Canadian government bureau-
crat sits on the organization’s international board of directors. Five major Ca-
nadian companies are also EITI signatories: Barrick Gold Corp., Goldcorp,
Talisman Energy, Dundee Precious Metals and Kinross Gold.

And yet Ottawa refuses to embrace EITI at home. On its website, Nat-
ural Resources Canada offers a lengthy explanation why implementing the
agreement is a bad idea. The department says its royalty disclosure standards
are already higher and the initiative is really about helping developing coun-
tries out of poverty. The department concludes that implementation would be
“detrimental to the vitality of EITI.?®

McKenna continues with the point that EITI’s current director, the for-
mer British Labour MP Clare Short, practically “begged” Canada to im-
plement the agreement the week prior to the writing of his piece. He
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also stresses that Norway has implemented the EITI, that the EU rec-
ommends that member countries force disclosure of payments to gov-
ernments by “extractive” companies, and that even the United States,
under the Dodd-Frank act, requires the US stock exchange to disclose
payments to foreign companies. This would include Canadian com-
panies listed in the United States. As this chapter goes to print, some
steps have been taken toward greater corporate disclosure in Canada. In
March 2014, the federal government announced a commitment to imple-
ment legislation requiring extractive sector payment disclosure by April
2015.%° The terms of these negotiations remain distinct from the require-
ments of the EITI, and, as we have seen, EITI compliancy is itself ap-
plied to the state, not the private firm.

What McKenna presents, that Northern firms have largely remained
protected from EITIs requirements, should not come as a surprise. Nor-
way is to date alone in the global North in its implementation of the
EITI. Indeed, despite Clare Short’s “begging” Canada to implement the
EITI, the United Kingdom has yet to commit to implement it either. As
Sarah Bracking underlines, the EITT applies to so-called host countries
for industry in the global South, but not to the home countries of the cor-
poration from which they hail:

It is important not to evaluate EITI for what it is not. It is not a Fair Re-
ward mechanism, or Fair Trade standard, which has at its centre any discus-
sion over the distribution of rents. Thus, the procedural values—of trans-
parency and accountability—are the end in and of themselves in the official
EITI formulation. It does not go on to say that then consideration will oc-
cur of whether the distribution of benefits is equitable and necessary adjust-
ments will be actioned to ensure that the country’s poor and natural owners
of subsoil resources are properly compensated for their extraction. That pov-
erty reduction or sustainable development might occur is an add-on, which
is not built into the process of EITI. This is simply a process of high-level
meetings, the appointment of an administration, and the publication of some
accounts. . . . it is a top-down process of applying a “global” standard in a

“local” context.?®

While Canada has taken steps toward greater disclosure in the period
since this chapter was first drafted, and legislation is anticipated in 2015,
the country has yet to comply with the EITI domestically.’® Concur-
rently, Canada’s own environmental regulations were further eroded in
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2012 by a major overhaul to legislation under an omnibus budget bill.
Within the international context, one Canadian expert described this as
“a particularly extreme example of regressive changes with important
lessons for participants in law reform initiatives elsewhere.”

As reflected in experiences recounted here, transparency is illusory
and the practices develop to ensure it hide more than they reveal. Conse-
quently, transparency as per de Kuijper’s “second usage,” the opening of
public books for accountability, is not deducible even in those initiatives
that on the surface seek to espouse it. What is important, rather, is the
procedural value of transparency and accountability. This is the audit, or
rather audit culture, a peculiarly late-capitalist phenomena.

Auditability as Securitization: Ecological Regimes

Transparency, it is suggested here, is largely reducible to auditability and
certainly does not encompass substantive access to information on cor-
porate activities. Auditability is the direction of new ecological gover-
nance initiatives, which collect information on ecosystem health in the
context of deepening corporate activities. In the Gulf of Guinea, such
initiatives are part of a set of projects to establish regional management
initiatives in highly sensitive regions and produce environmental data
that facilitates ecological valuation.

Tracking the constitution of the Gulf of Guinea as a site of extraction
and environmental management suggests how transparency and audit
regimes are imbued with imperial power, constituting particular regions
as socioecologically governable. Governability, from the standpoint of
liberal practice, justifies “penetrability” while also providing the mecha-
nisms that mark the extractive industry’s activities as legal, fundamental
to shaping the contours of a liberal market. As a metaphor, penetrability
clearly points to gendered and sexualized accounts of colonized space. It
is also related to those suppositions in the business world that de Kuijper
highlights that, through flattened information payments, could level the
playing field among large global enterprises with regard to transaction
costs.

Key international institutions have facilitated this flattening of the
cost of information, related to the production of information concern-
ing ecological “assets.” The Global Environmental Facility (GEF) of the
World Bank has served as a formal mechanism to address Southern na-
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tions’ concerns over the undue burden that climate change, and a global
regime on CO, emissions, would have on their economies. GEF’s man-
date is in part to compensate for the industrialization foregone through
emissions reduction,* and also to create the conditions for valuation of
ecology—sometimes called “environmental services.” In 1995, the GEF
funded a six-country pilot project concerning water pollution in the Gulf
of Guinea via what is called the Guinea Current Large Marine Ecosys-
tem (LME) as part of broader transnational initiatives to demarcate and
evaluate marine areas globally. Coastal pollution is particularly salient
to the area, as 40 percent of the region’s 300 million inhabitants live in
coastal areas and depend on its ecosystem for food security and exports.
Additionally 60-80 percent of all the industrial production occurs near
shore.?* In part due to the legacy of colonial trade routes, coastal cities
thus remain key centers. Since major infrastructure, airports, harbors,
and other developments are sited near coastal cities, much industrial
production—and pollution—occurs in marine zones. Population density
near the oceans has only increased, as rural dwellers migrate to these ur-
ban areas. The pilot project identified expected problems as key issues in
ecosystem health in the Gulf of Guinea: degraded water quality, loss of
critical habitats for migratory and nonmigratory species, effluents in riv-
ers flowing into the LME, the risk of offshore spills, marine debris and
beach pollution, industrial and solid waste, as well as the impact of pollu-
tion from oil and gas on coastal fisheries and human settlements. A key
outcome of the 1995 GEF project was the 1998 Accra Declaration call-
ing for the development of integrated coastal areas management.* This
was followed by a second phase of the LME project encompassing the
sixteen countries whose exclusive economic zones (EEZs) form part of
the larger Guinea Current LME.

The constitution of ecological governance through this process oc-
curred alongside securitization of natural resources in the form of US
Africom as well as the British government’s increasing focus on Africa
in the post-9/11 security climate.* Both ecological and economic secu-
rity projects were supported through bilateral and multilateral channels,
and both were significant regional initiatives on resource governance.
After 9/11, the US and UK security establishments put significant em-
phasis on the securing of the Gulf of Guinea region. Over the past five
years this securitization process has accelerated through a range of an-
tipiracy initiatives. Marine piracy in the Gulf of Guinea has increased.
In 2013 and 2014 the EU and the US government passed resolutions di-



86 ANNA ZALIK

rected specifically at supporting the Gulf of Guinea council in securing
these regions.”” While the security of port workers is invoked by anti-
piracy initiatives examining the region, the working conditions faced by
marine workers does not receive such scrutiny.*

The political and spatial challenges associated with offshore petro-
leum regulation are magnified due to industrial nondisclosure agree-
ments and contracts, as paid employees are inhibited from revealing
risks due to their employment contracts, and whistleblower protections
are absent or inadequate. Industry produces its own intelligence, data
products that are beyond the means of most noncapitalist entities. For
instance, the business research service GlobalData published a report
in 2008 titled The Gulf of Guinea Commission and the Developmental
Prospects for the Region’s Petroleum Industry. Now available for $500
on Amazon.com, the report no longer appears on a quick search of their
website; it is replaced by new products on liquefied natural gas pros-
pects in Equatorial Guinea whose prices range from $2,500 to $3,500.
Douglas-Westwood’s single user price for its World Deepwater Market
Forecast 2014-18 is priced at £3,250 (US$5,466). While certain NGOs
report on planned projects in the region, the oil and gas industry in West
Africa, and elsewhere, is a closely guarded and elite activity. Limited
public access to information on the development of, or pollution result-
ing from, particular offshore projects in the region illustrates a breach in
any functional transparency for marine regulation.

Thus we have seen that a set of global market trends toward infor-
mation availability alongside transnational disclosure initiatives are her-
alded by industry insiders as movement into a period of perfect trans-
parency. Industry pronouncements of growing transparency, however,
remain one sided. In the case of the EITI, the activities of home states
and private firms are not subject to the same scrutiny as the global South
exporters; Northern exporters, like Canada, are not economically pres-
sured to the same degree to join this initiative. Additionally, because the
organizational relations between private firms and states are frequently
concealed, and access to records blocked by proprietary information
clauses, scholars meet roadblocks in trying to analyze the political so-
ciology and political economy of the industry, a problem increasingly
apparent in Canada via the muzzling of federal scientists critical of tar
sands. As the experience of many commentators with access to infor-
mation and our recent experience with Export Development Canada il-
lustrates, private firms still largely control data and information on oper-
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ations, thus limiting open discussion on questions of safety, ecology, and
production figures.

Eight years prior to the 2008 financial crisis, critical sociologist Lau-
reen Snider wrote an article titled “The Sociology of Corporate Crime:
An Obituary, or Whose Knowledge Claims Have Legs?” in which she
writes “even where stock market fraud seems poised to destroy the sys-
tem of exchange that is the foundation of capitalism, the neo-liberal re-
ligion of deregulation retains its hold on financial elites. Massive frauds
continue unabated, unpunished and largely unremarked in the world’s
press.” The article documents how neoliberal regulatory reforms of the
1990s weakened the possibility of stringent environmental monitoring
in Canada and how sociological critique of corporate malfeasance has
been overshadowed by industry-funded science. While audit practice
and corporate social responsibility have partially filled the social con-
fidence gap created by repealing enforceable legislation, they have cer-
tainly not raised regulatory standards or promoted substantive access to
information. An effective transnational disclosure regime, meant to pro-
mote meaningful social responsibility, would ensure consequences for
corporate criminals. It would also require greater national level legisla-
tion to facilitate that firms be held liable in their home country for hu-
man rights abuses associated with their activities in their so-called host
countries.
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CHAPTER FIVE

Virtuous Language in Industry
and the Academy

Stuart Kirsch

Several years ago | attended a symposium at my university on how
to integrate sustainability into the curriculum, a topic of inter-
est to me as an anthropologist who works with indigenous peoples af-
fected by mining.! We were told that the university and the corporate
world are now aligned in their shared commitment to sustainability. But
I wondered why no one mentioned the BP oil spill in the Gulf of Mex-
ico, which was making headlines at the time. British Petroleum’s confi-
dent assertion that “we will make this right” seemed to contradict scien-
tific uncertainty about the long-term environmental consequences of the
spill. I also wanted to know what it meant that the business community
and the academy were suddenly using the same vocabulary. I was not the
only one in the audience with these concerns, but the presentation left us
tongue-tied. It is difficult to criticize sustainability, as the environmental
values it promotes are widely shared. Yet it is possible to acknowledge
the need for sustainability while contesting some of the claims made in
its name.

This experience leads me to question the discursive convergence of
industry and the academy, which might be taken to imply mutual un-
derstanding and commitment. But the recourse to shared language can
conceal all manner of difference. Sustainability and corporate social re-
sponsibility are examples of what linguistic anthropologists call strate-
gically deployable shifters.? Ordinary shifters are words or phrases that
lack standardized lexical meanings because their referential value de-
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pends on the context in which they are employed. Shifters are therefore
simultaneously symbolic and indexical.? The adverbs here and now are
examples of shifters, as are pronouns. Consider, for example, what have
been called the “slippery pronouns” of nationalism, the third-person
plural that alternately incorporates or excludes particular categories of
persons.*

Strategically deployable shifters allow people to communicate across
social boundaries and political vantage points.® The participants in these
“‘talking about the same
thing,” when, pragmatically they are not, or are doing so only up to a
point.”® This can be seen in the different ways that people mobilize the
concept of sustainability. Contemporary use of the concept can be traced
back to the UN Conference on the Human Environment held in Stock-
holm in 1972, which defined sustainability as the need to “maintain the
earth as a place suitable for human life not only now but for future gen-
erations.”” Sustainability was subsequently integrated into discussions
about economic growth, including the argument that “for development
to be sustainable, it must take account of social and ecological factors, as
well as economic ones.”® For the mining industry, however, sustainabil-
ity and sustainable development have come to mean something quite dif-
ferent. Thus the website of BHP Billiton, one of the world’s largest min-
ing companies, asserts that “sustainable development is about ensuring
that our business remains viable and contributes lasting benefits to so-
ciety.”? Similarly, despite a historical legacy of destructive environmen-
tal impacts, the mining industry now claims to practice what it calls “sus-
tainable mining.” Such corporate oxymorons are “intended to ease the
mind of an otherwise critical” public by pairing a harmful or destruc-
tive practice or commodity with a positive cover term.!° In the discourse
of the mining industry, the relationship between sustainability and the
environment has been completely elided, “emptying out” the original
meaning of the term.!!

The differences in how environmentalists and the mining industry
define sustainability are more than simply rhetorical. Its status as a stra-
tegically deployable shifter allows BHP Billiton to claim that its com-
mitment to sustainability is its “first value” despite the negative impacts
of its operations on the environment. This includes its responsibility for
catastrophic damage downstream from the Ok Tedi copper and gold
mine in Papua New Guinea, where I have conducted research since the
mid-1980s.> BHP Billiton’s environmental record did not prevent the

conversations understand themselves to be
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university where I teach from appointing the company to the external
board of advisors of its new institute on sustainability.!* Nor did it pre-
vent the university’s school of engineering from prominently displaying
the company’s logo on its solar car, a prominent symbol of its commit-
ment to the environment. These examples illustrate how sustainability
operates as a strategically deployable shifter that provides mining com-
panies with symbolic capital.

The recognition that sustainability is a strategically deployable shifter
leads me to ask what is being accomplished socially, politically, and dis-
cursively when such terms are invoked to describe, categorize, reform,
valorize, or criticize corporate practices. This question is part of a larger
study of the dialectical relationship between corporations and their crit-
ics.! Sustainability is one of a series of concepts that corporations de-
ploy under the general rubric of corporate social responsibility. The vir-
tuous language of responsibility, sustainability, and transparency has
become an important resource for corporations in their response to crit-
icism. That these discourses enhance corporate reputations is not simply
a corollary of their use, but central to their invocation. Despite their ap-
pearance of political neutrality, these discourses also promote market-
based solutions to social and environmental problems as an alternative
to government regulation. As strategically deployable shifters, the dis-
courses of corporate social responsibility and sustainability facilitate
conversations across a range of perspectives while concealing important
political differences."”

The discourse of corporate social responsibility has also become a
subject of academic research in programs on business and management.
This literature plays an essential role in “consolidating, validating, and
even celebrating” claims about corporate social responsibility.!'® Aca-
demic research on CSR is “not external to its object of study,” but central
to its formulation and legitimation.!” The promotion of the discourses of
corporate social responsibility and sustainability within the academy en-
hances their credibility and complicates efforts to analyze these terms
by conveying the impression that their definitions are well established
and widely recognized rather than contested. However, my research on
the relationship between the mining industry and its critics provides a
productive vantage point from which to ascertain whether the discourse
of corporate social responsibility reflects changes in how corporations
and markets operate, as its proponents suggest, rather than changes in
how corporations market themselves.
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These preliminary observations lead to the four questions that I ad-
dress in this essay. First, why did the discourse of corporate social re-
sponsibility emerge at this particular historical moment? I answer this
question with reference to the relationship between the mining indus-
try and its critics since the 1990s. This follows the anthropological incli-
nation to study language within specific social contexts. Second, what
are the intended audiences of the discourse of corporate social responsi-
bility? Attention to reception helps to identify the goals of the speaker.
Third, which actions are identified as demonstrating corporate social re-
sponsibility and how might we distinguish between them? Here I con-
trast philanthropy and reform, both of which are represented as exam-
ples of corporate social responsibility. My final question has to do with
academic discussion about corporate social responsibility and sustain-
ability. How does the identification of these discourses as strategically
deployable shifters help us to understand their promotion and reception
within the academy?

The Origins of CSR in the Mining Industry

Why do corporations and industries seek to enhance their reputations
by invoking claims to social responsibility? Research on the relationship
between the mining industry and its critics since the 1990s offers a histor-
ical perspective on the two dominant narratives invoked to explain the
emergence of the discourse of corporate social responsibility. The first
argument refers to corporate recognition of the need to raise industry
standards. For example, one of the goals of the International Council of
Mining and Metals is “to act as a catalyst for performance improvement
in the mining and metals industry.”!® The alternative “business case” for
social responsibility emphasizes the economic rationale or competitive
advantage that can be gained by enhancing corporate reputations. The
mining company Rio Tinto expresses this view in very specific terms:
“Our contribution to sustainable development is not just the right thing
to do. We also understand that it gives us business reputational benefits
that result in greater access to land, human, and financial resources.”"’
Policy changes are presented as a response to internal concerns. In con-
trast, historical evidence suggests that pressure from external critics was
responsible for the mining industry’s adoption of the discourse of corpo-
rate social responsibility and sustainability in the late 1990s.
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For decades, the mining industry managed to maintain a low pro-
file. The industry’s lack of visibility is related to the remote locations in
which most mines operate, affording them considerable freedom from
oversight or interference. In many cases, opposition to mining is sup-
pressed by state or private security forces, reducing the need to respond
to their critics.?® The relative anonymity of most mining companies is
also a consequence of the way metals are sold to other businesses rather
than directly to consumers. This can be contrasted with branding in the
petroleum industry, in which consumers engage directly with corpora-
tions at the pump.

The spread of neoliberal economic policies during the 1990s, includ-
ing the promotion of foreign direct investment, opened up new regions
of the world to minerals extraction. Many of these projects are located in
marginal areas in which indigenous peoples retained control over lands
not previously seen to have economic value and where development has
historically been limited or absent. Neoliberal reforms also dismantled
state regulatory regimes designed to protect labor, the environment,
and the rights of persons displaced or otherwise negatively affected by
mining. Consequently, much of the responsibility for monitoring inter-
national capital has shifted from the state to NGOs and social move-
ments.?! Critics of the mining industry increasingly deploy new technol-
ogies ranging from the Internet and mobile phones to satellite imaging,
enabling them to monitor and report on corporate activity in approx-
imately real time wherever it occurs. They also participate in transna-
tional action networks that forge horizontal ties to their counterparts in
other regions of the world and partner with NGOs concerned with social
justice, the environment, and financial accountability.??

One of the iconic mining conflicts of the 1990s was the political cam-
paign and international litigation against the Ok Tedi copper and gold
mine in Papua New Guinea. Since 1986, the mine has discharged more
than one billion metric tons of tailings and waste rock into local rivers.?
Although the people living downstream from the mine faced a steep
learning curve, they eventually forged strategic alliances with interna-
tional NGOs who helped them call attention to the environmental prob-
lems caused by the mine. In 1994, thirty thousand indigenous people af-
fected by pollution filed a lawsuit against Broken Hill Proprietary, Ltd.
(BHP), the managing shareholder and operating partner of the Ok Tedi
mine, in the Australian courts.?* The case was settled in 1996 for an es-
timated $500 million in compensation and commitments to tailings con-
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tainment.? When the Ok Tedi mine continued to discharge tailings into
the river system, the plaintiffs returned to court in 2000. Pressure from
the second case forced BHP to transfer its 52 percent share in the project
to a development trust that has already accumulated $1.4 billion in re-
serves, although only a fraction of these funds reaches the communities
affected by the mine.

The Ok Tedi campaign was an example of the politics of space, which
links together a variety of actors in different locations. The resulting net-
works are comprised of individuals, communities, nongovernmental or-
ganizations, experts, lawyers, and others. They benefit from the comple-
mentary mobilization of resources, discourses of persuasion, access to
power, and forms of leverage deployed by their members.?® The ability to
enroll participants in multiple locations makes these networks especially
effective in challenging transnational corporations wherever they oper-
ate. The decade-long campaign against the Ok Tedi mine helped to usher
in a new era in which mining companies acknowledge the need to nego-
tiate with the communities affected by their projects in contrast to the
prevailing assumption that the state has the sole authority to represent
their interests.?” It also served notice to the industry that it could no lon-
ger afford to ignore its critics, prompting a “crisis of confidence” among
mining executives that led to unprecedented collaboration among com-
panies that previously viewed each other as fierce competitors.?8

However, the politics of space has a critical shortcoming: the length
of time required to diagnose the problem, mobilize a network of sup-
porters, and mount an effective intervention. In the Ok Tedi case, the re-
sponse to the environmental problems downstream from the mine came
too late to save the river. More recent protests against the mining indus-
try have shifted their attention to earlier in the production cycle before
the onset of mining. These social movements seek to limit the environ-
mental impact of mining by opposing the development of new projects. I
refer to this strategy as the politics of time. Relatively small mining proj-
ects may require investments of several hundred million dollars, and the
budget for a large mine may be as much as ten or twelve billion dollars.
Investments on this scale generate substantial political inertia, especially
after they begin to earn revenue for the state. Consequently, political op-
position to mining is more likely to be successful when it addresses pro-
posals for new projects, jeopardizing the ability of the mining company
to raise the capital required for construction.

An important example of the politics of time is the burgeoning so-
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cial movement across Latin America in which communities under-
take popular votes—known as consulta or referenda—that express sup-
port or opposition to proposed development projects, especially new
mines.? These votes contest the authority of the state to grant mining
licenses. The participants generally view these referenda as expressing
their rights to democratic participation and their sovereignty over land
and territory rather than their participation in a larger social movement
based on the politics of time. Nonetheless, the organizers of these ac-
tions are familiar with their history in the region. A recent survey iden-
tifies sixty-eight consultas on mining projects in Latin America, includ-
ing Argentina, Colombia, Ecuador, Guatemala, Mexico, and Peru, over
the last decade.?*

The first consulta to vote on a major mining project was held in the
town of Tambogrande in northwest Peru in 2002; 98 percent of the eli-
gible voters opposed the mine.! Three years later in Esquel, Argentina,
the members of the largely middle class community voted overwhelm-
ingly against a proposed open pit gold mine located seven kilome-
ters upstream from the town, blocking its development.3? The first ref-
erendum against a mining project in Guatemala was held in Sipacapa
in 2005; since then, there have been votes on mining projects in fifty-
four municipalities, almost all of which were negative.** These referenda
demonstrate widespread opposition to mining, although they also seek
to limit state interference in local affairs. In addition, they express the
rights of individuals and communities to make important decisions con-
cerning their land, territories, and access to water, as well as local liveli-
hoods and health. Although earlier social movements based on the pol-
itics of space influenced debates about mining and indigenous peoples,
new strategies based on the politics of time represent a more hopeful
turn given their potential to prevent other environmental disasters from
occurring.

The promotion of indigenous rights to free, prior, and informed con-
sent, or FPIC, is a key resource in the politics of time. FPIC was first es-
tablished in binding international treaty law by the International Labour
Organization (ILO) convention 169 in 1989.* The World Bank initially
refused to recognize the principle of indigenous consent, arguing that it
was too difficult to operationalize and ran counter to established princi-
ples of eminent domain.*® Employing the same acronym but represent-
ing a much weaker standard, the World Bank adopted a policy of free,
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prior, and informed consultation. Many other international financial in-
stitutions followed suit.

Some of the participants in the mining industry prefer the alternative
concept of a “social license to operate,” which refers to the existence of
broad-based community support. The expression was previously used by
the American pulp and paper industry to indicate its need to gain the
trust of the public and thereby avoid “costly new regulations.”” It first
entered conversations about the mining industry in 1997, at a time when
the mining industry was under pressure from the legal action against
the Ok Tedi mine.®® It is treated as a kind of shorthand for those as-
pects of relationships between mines and communities that are not di-
rectly addressed by government contracts and permits.** A key differ-
ence between a social license to operate and free, prior, and informed
consent is that the purpose of the former is to reassure potential inves-
tors that a project meets certain baseline criteria, reducing their expo-
sure to risk, whereas the latter is based on the recognition of indigenous
rights and addresses the interests of those communities. The acquisition
of a social license to operate is also a voluntary practice rather than a le-
gal requirement.

Lobbying by NGOs and indigenous peoples at the United Nations
led to the passage of the Declaration on the Rights of Indigenous Peo-
ples in 2007, which mandates the principle of free, prior, and informed
consent. Such “soft law” standards, while not legally binding, may give
rise to new international norms. Even the World Bank has begun to take
heed; in May 2011, it announced a new policy recognizing the higher
standard of consent for certain projects affecting the rights of indige-
nous peoples.*® BHP Billiton’s most recent statement of operating prin-
ciples stakes out a position in the middle ground: “New operations or
projects must have broad-based community support before proceeding
with development. Free Prior and Informed Consent (FPIC) is only re-
quired where it is mandated by law. Evidence demonstrating support or
opposition to the project must be documented.” According to indus-
try observers, although “the debate over FPIC will continue . . . the re-
alization that the game has changed is sinking in. The goal posts are
shifting.”*? Paradoxically, however, there is a risk that the protocols for
implementing the new standard may result in the transfer of political au-
thority from communities recently empowered to speak on their own be-
half to private sector consultants who implement assessments on behalf
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of corporate sponsors, potentially turning free, prior, and informed con-
sent into the check-box compliance of audit culture.

Thus in contrast to corporate narratives about internal recognition of
the need to improve performance and the business case for responsibil-
ity, evidence from the study of social movements critical of the mining
industry suggests that changes in corporate practice are hard won. Re-
form should be seen as the achievement of indigenous and NGO critics
rather than a consequence of the spontaneous enlightenment of indus-
try executives. Nor is there evidence to support the mining industry’s as-
sertion that it has internalized important lessons from its past mistakes
and incorporated them into their decision making.** Instead, corporate
claims to practice sustainable mining should be seen as attempts to re-
assure critics that their efforts and interventions are no longer required.

The Audiences for CSR Discourse

The next question is concerned with potential audiences for the dis-
course of corporate social responsibility. In recent decades, reputational
risks have become increasingly important to the corporate bottom line.
This is related to the rise of shareholder capitalism, which emphasizes
share value at the expense of corporate relationships to labor, consum-
ers, and communities.** Shareholder capitalism is closely associated with
the financial collapse of the last decade, during which attention to share
value took precedence over economic performance. It is also driven
by increased participation in the stock market by individual investors,
which has been spurred by the dismantling and privatization of pensions
and retirement plans.* Managing shareholder confidence has become an
essential component of doing business for publically traded companies.
Corporations seek to reassure both shareholders and potential investors
by adopting policies on corporate social responsibility.

Another potential audience for the discourse of corporate social re-
sponsibility is the consumer. One of the ways corporations seek to reas-
sure consumers is through certification programs that provide commod-
ities with the stamp of public approval.*® Certification consists of a set
of rules or guidelines and a mechanism for monitoring or self-reporting
that indicates compliance.?’ But participation is voluntary, compliance is
not enforceable, and the sanctions that do exist tend to be informal, in-
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cluding dialogue, peer pressure, and the threat of expulsion.*® An exam-
ple of a certification regime in the mining industry emerged in response
to concern about the trade in “blood diamonds” from conflict zones in
Africa. Corporations may also envision the possibility of competitive
advantage in addition to enhancing their legitimacy through participa-
tion in these initiatives; for example, support for the Kimberley Process
that imposed restrictions on diamond trading had strategic value for De
Beers, which controls the bulk of the world’s diamond trade and bene-
fited from the resulting reduction in supply, which keeps diamond prices
high. The Kimberley Process has gradually been weakened as various
parties find ways to circumvent its restrictions. But the anonymity of
most metals—as it is impossible to identify the source of the copper wire
in our computers or the gold in our jewelry—means that the mining in-
dustry is largely immune to consumer politics.

As the history of mining conflicts suggests, another potential audi-
ence for the discourse of corporate social responsibility is nongovern-
mental organizations. The language of CSR helps corporations persuade
many NGOs to move from confrontation to collaboration in what the
mining industry likes to call “win-win” relationships.* NGOs increas-
ingly join arm in arm with CEOs in the boardroom rather than subaltern
peasants manning the barricades. This has led to the fragmentation of
the NGO community according to their willingness to collaborate with
industry. One example of these new collaborations is the way that con-
servation organizations increasingly align themselves with mining com-
panies, endorsing their projects in return for financial support for con-
servation set-asides.” These partnerships have led indigenous peoples in
many areas of the world to regard conservation organizations as their
enemies rather than potential allies or partners in the protection of local
biodiversity.’! The proliferation of relationships between mining com-
panies and NGOs has also made it easier for the industry to marginal-
ize organizations that reject corporate collaboration and are skeptical of
market-based solutions to environmental problems.

Finally, the discourse of corporate social responsibility may also be
addressed in part to labor. For example, Jessica Smith Rolston found
that CSR messages at a gold mine in Washington State were directed pri-
marily at its own employees, as the mining company sought to overcome
stereotypes about the industry in a region in which much of the labor
pool possesses strong environmental values.’? The multiple audiences of
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the discourse of corporate social responsibility illustrate the way strate-
gically deployable shifters facilitate interactions that conceal important
contradictions.

The Varieties of CSR Work

It is possible to distinguish between two kinds of CSR work: “doing
good” through corporate philanthropy and “doing better” by improving
corporate practices. A distinguishing feature of CSR is the link between
corporate philanthropy and public relations. American businesses have
long made important charitable contributions: sponsoring a local sports
team, for example, or participating in fund-raising for nearby hospitals.
These were seen as demonstrations of the corporation’s role as a good
neighbor.> More recently, corporations have also begun to donate em-
ployee labor in charitable undertakings such as house building for Habi-
tat for Humanity, which enhances employee loyalty while building com-
munity ties.

Even when operating overseas, local philanthropic contributions have
been perceived as a demonstration of corporate responsibility. Given
that these donations are not readily visible from a distance, raising cor-
porate profiles in the international arena requires new forms of philan-
thropy. In particular, global public health has become a key focus for
corporate donations. In the last decade, the companies that comprise the
Fortune 500 have contributed to campaigns against some of the world’s
major health threats, most notably HIV/AIDS, malaria, and tuberculo-
sis. These campaigns are often announced in full-page ads in the New
York Times, such as the two-page ad from Chevron on June 1, 2011, with
the caption: “Fighting Aids Should be Corporate Policy. We Agree.” A
similar ad from the Global Business Coalition on HIV/AIDS, Tubercu-
losis and Malaria, which lists a number of mining companies as patrons,
salutes the winners of the 2007 Awards for Business Excellence with
the headline: “Fighting AIDS, TB and Malaria Is Our Business.” These
contributions help corporations “gain access to new kinds of moral and
social resources” that can be mobilized “in pursuit of their economic
goals.”>*

The mining industry’s attention to malaria is of particular interest.
The mining giants Anglo American and BHP Billiton are two of the
key corporate funders of Africa Fighting Malaria, an NGO that seeks
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to overturn the ban on DDT use. Africa Fighting Malaria is also sup-
ported by the American Enterprise Institute, a conservative organiza-
tion not ordinarily known for its involvement in Third World humanitar-
ian causes. Widespread public concern about DDT can be traced to the
publication of Rachel Carson’s Silent Spring in 1962, which described
the threats posed to humans and the environment by the use of chemi-
cal pesticides in industrial agriculture. Carson’s work provoked wide-
spread criticism of the chemical industry, leading to the establishment of
the US Environmental Protection Agency, which subsequently banned
DDT. The recognition that DDT and other insecticides enter the food
chain and accumulate within certain organisms was already well estab-
lished in the scientific community prior to the publication of her work.%
The toxic effect of DDT on songbirds provided Carson with the evoca-
tive image of a “silent spring” in which “no birds sing,” galvanizing pop-
ular understandings of the harms caused by industrial pollution. This
opened up a critical space for political intervention that facilitated the
emergence of the environmental movement in the 1970s and the subse-
quent efflorescence of environmental NGOs during the 1980s, suggest-
ing one reason why Carson’s work remains a target for the conservative
movement so long after its publication.

Criticism of the ban on DDT might also be seen as an attempt to put
the genie of public participation in science back in the bottle, returning
policy making to scientists and their corporate employers. If it could be
demonstrated that NGO opposition to DDT use for malaria prevention
was misguided, this would discredit NGOs on the very grounds through
which they claim legitimacy, the protection of vulnerable populations.
The assertion that millions of people have needlessly died as a result of
Carson’s work seeks to reverse the shift toward public participation in
scientific decision making.”” It may also help to explain why the Ameri-
can Enterprise Institute and the mining industry support Africa Fight-
ing Malaria.

A second focus of the mining industry in promoting its contribution
to society is poverty reduction, which is increasingly invoked by mining
industry executives as a key objective. For example, the mining industry
was determined to make a strong presentation at the 2002 World Sum-
mit on Sustainable Development (WSSD) in Johannesburg, South Af-
rica, in order to preempt civil society’s ability to advocate for stronger
regulatory control over its operations.’® To this end, the industry com-
missioned a ten million dollar study of the challenges facing the mining
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industry.® When the final report of the Mines, Minerals, and Sustain-
able Development project was presented at the Johannesburg summit,
Brian Gilbertson, the CEO of BHP Billiton, invoked John F. Kennedy’s
call to “abolish all forms of human poverty” and Nelson Mandela on
the need to fight against “poverty and lack of human dignity” in rela-
tion to the industry’s contribution to sustainable development.®® Gilbert-
son also argued that “the real challenges of Sustainable Development
arise when a major project goes awry, when one stares into an environ-
mental abyss. For BHP Billiton, that abyss was Ok Tedi.” He praised
BHP Billiton’s “solution” to the problems downstream from the Ok Tedi
mine, the transfer of the company’s share in the project to a development
trust, but failed to mention the alternative option of staying in Papua
New Guinea to clean up the polluted river system. Gilbertson also com-
mended the Mines, Minerals, and Sustainable Development project for
having “brought much self-examination throughout the industry.”®!

In contrast to corporate philanthropy, or “doing good,” are reform ef-
forts that result in the reduction of corporate harm, which might be de-
scribed as “doing better.” Despite the self-congratulatory tone of Gil-
bertson’s speech in Johannesburg, the mining industry largely failed to
raise its operating standards in the decade following the 2002 summit.
There are several important exceptions, such as BHP Billiton’s pledge
not to discharge tailings into the river system in any new project. Its chief
competitors, however, refused to follow suit. Rio Tinto, for example, ar-
gues that it is counterproductive to make general policy decisions on
tailings disposal and continues to address these issues on a case-by-case
basis. The problem with voluntary reforms is that noncompulsory mea-
sures create free rider problems when corporations that decline to follow
the new standard gain a competitive advantage over companies operat-
ing according to the higher standards. Given the high cost of environ-
mental mitigation in the mining industry, only the lowest cost producers
can afford to operate during an economic downturn, which discourages
participation in voluntary reforms.

The mining industry is also largely insulated from shareholder pref-
erences. This is especially true for gold, which serves as an important
hedge against the volatility of the stock market because the price of
gold is countercyclical with the market’s economic performance. Min-
ing company stocks are also relatively immune from the pressures of the
“shareholder democracy” in which investors use their voting power to
promote corporate reform.> One of the most significant innovations in
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shareholder activism over the last two decades was the establishment of
social and green choice investment funds. These funds have generally
outperformed the market average due to their popularity and the result-
ing supply of capital. Consequently, rather unlikely corporations and in-
dustries have lobbied for membership, often invoking industry awards
for sustainability and corporate social responsibility as their rationale.®
During the period between the Kyoto accord on global climate change
in 1997 and the 2011 Fukushima crisis, when nuclear power received the
reluctant endorsement of mainstream conservation organizations con-
cerned about greenhouse gases emanating from carbon-based energy
sources, the uranium mining industry sought inclusion in green choice
funds. These efforts were subsequently delegitimized by the tsunami
that brought Japan’s nuclear industry to the brink of disaster. Ironically,
stock fund managers invoke green and social choice funds as a rationale
for blocking shareholder resolutions by arguing that individuals who do
not wish to invest in particular corporations have the option of investing
in these more specialized funds. For example, a 1999 shareholder initia-
tive to force TTAA-CREF, the major pension fund for American pro-
fessors and schoolteachers, to divest its shares in Freeport McMoRan,
which owns and operates the controversial Grasberg mine in West
Papua, Indonesia, was rebuffed by the management of TTAA-CREF.%

CSR in the Academy

Finally, how does the discourse of corporate social responsibility affect
academic debates? The issue arises at a historical moment when corpo-
rations and the market are influencing the academy in a variety of ways.
Universities are increasingly adopting new business models, including
the application of “audit culture” to assess research performance.® Pub-
lic universities are required to justify their activities in terms of contri-
butions to local economic growth, with implications for course offerings
and academic positions. This includes a shift in resources from the hu-
manities and social sciences to the STEM fields of science, technology,
engineering, and mathematics. These changes are accompanied by the
proliferation of corporate-academic partnerships in the life sciences and
other fields, resulting in new research priorities and accountabilities.
Even within the field of anthropology, there has been a rise in demand
for our skills by corporations. In the arena in which I work, anthropolo-
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gists may choose to collaborate with the participants in indigenous po-
litical movements, work with NGOs and lawyers, provide expert testi-
mony to multilateral organizations, and so forth.”” But my colleagues
are more likely to consult or work for mining companies than criticize
or oppose them. They argue that they are better able to effect positive
change by working within these organizations than by addressing prob-
lems and concerns from the outside, ignoring corporate mechanisms for
neutralizing internal dissent and disciplining employees.®® This includes
the threat of legal action or the termination of their contracts, which pre-
vents anthropologists from making the results of their research available
to the public.®

Neoliberal confidence in the ability of the market to solve complex
problems also influences the role played by the study of business and
management in universities, especially in relation to the environment.
No one at my university objected when the business school established a
new institute to foster sustainable business practices. But the proponents
of market-based solutions to environmental problems have not been con-
tent with greening their own institutions. The establishment of a joint
master’s degree program between the business school and the school
of natural resources prompted criticism and concern, even though this
might be seen as a return to the school’s original mission, which was to
make more efficient, rational, and productive use of the state’s natural
resources in contrast to the environmental values that have influenced
the school since the 1970s. The advocates of market-based reforms have
also sought to promote their views across the campus by helping to es-
tablish a new institute for sustainability. The external board of advisors
appointed to this institute included a number of corporations with con-
troversial environmental track records, including Dow Chemical, Duke
Energy, Shell Oil, and BHP Billiton, the mining company responsible
for the Ok Tedi disaster. The acting director of the institute defended
the decision to include BHP Billiton on the board to the Chronicle of
Higher Education: ““There’s no pure company out there,” he says. ‘I have
no reason to doubt that this company has really screwed a lot of people,’
just as nearly every other company is ‘unjust to people’ at one point or
another. . . . ‘“These organizations are part of the problem, and they’re
also part of the solution.””” In these transformations of the academy,
critical attention to the ways in which market forces are responsible for
environmental problems risk being elided in favor of promoting the abil-
ity of the market to offer solutions, much like the way the environment is
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no longer seen as a crucial element of sustainability. Such claims are also
presented as though they were politically neutral.

Conclusion

In this chapter, I argue that the discourse of corporate social respon-
sibility is a strategically deployable shifter that claims to represent val-
ues we all support. CSR discourse extends the power of corporations to
achieve their goals through the use of virtuous language. It assigns posi-
tive value to one side of political debates about the role of corporations
and markets in society at the expense of a critique that calls for greater
regulation or other interventions. Nonetheless, the discourse of corpo-
rate social responsibility conveys the impression that it is technocratic,
professional, fair, innovative, optimistic, and open-minded, whereas the
critics of CSR risk being scolded for their “low-minded sentimentality”
for believing the worst about corporations and their motives.”!

It is the task of scholars in the social sciences and the humanities to
analyze discursive claims and to study how, when, why, and by whom
these discourses are mobilized. But strategically deployable shifters like
sustainability and corporate social responsibility have the potential to
neutralize their critics, limiting their ability to question these claims. In-
deed, this may be the primary objective of the discourse of corporate so-
cial responsibility. The only way to demystify such virtuous language is
to examine its history, and in particular the concrete struggles through
which it emerges in contrast to “just so” stories of corporate enlighten-
ment or the economic rationalization of the business case for social re-
sponsibility, the audiences to which it is directed, what it claims to ac-
complish, and the consequences of its deployment in both industry and
the academy.
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PART I1

Corporate Social Responsibility
and the Mandate to Remedy

Between Empowerment and Mitigating
Vulnerabilities

Caroline Kaeb

hen construing corporate social responsibility (CSR) as either

business or as humanitarianism, a critical analysis of the role
of the law is indispensable. The legal dimension of CSR is determined
largely by the fiduciary duties owed by corporate directors and officers
to the corporation. In the United States, the principle of “shareholder
primacy,” according to which management decisions need to be in the
best interest of shareholders (in terms of profit maximization) in or-
der to avoid a breach of fiduciary duties, has been prevailing as classi-
cal theory.! Jurisdictions in Europe and Asia, on the other hand, have
embraced stakeholder-centric governance structures and have construed
fiduciary duties more broadly as to extend to stakeholder interests as
well.2 Regardless, the question of the legitimacy of public interest deci-
sions by corporate managers, especially when those decisions are profit
sacrificing, is determined on the basis of corporate law. As a conse-
quence, premises of human rights law and philosophy are not sufficiently
accounted for when delineating the scope of CSR. However, since CSR
is at the intersection of law, business, ethics, and development, a serious
attempt must be made to construe and structure CSR in an integrated
manner rather than promoting a siloed treatment of the issue under
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separate disciplines. As early as 1979, Archie Carroll acknowledged the
multidimensional nature of CSR by stating the social responsibility of
business “encompasses the economic, legal, ethical, and discretionary
expectations that society has of organizations at a given point in time.”3

By examining the different stages CSR has embodied over the de-
cades and its interaction with the law, it becomes clear that the quest for
the best methodology to make CSR effective and “give it teeth” has been
long. Still, to date, locating the right balance of soft law and hard law re-
sponses to the CSR compliance challenge is a task for legal scholars, law
practitioners, and government officials alike. This section of the volume
critically assesses the existing regulatory and self-regulatory attempts
in different country contexts and across industries, the lessons learned,
and the risks and opportunities of the different methodologies. The con-
tributions in this section aim to provide a fresh perspective on the in-
teraction between CSR and the law and demonstrate how soft law and
hard law can be structured to ensure positive compliance results on the
part of corporations in a way that is consistent with human rights, up-
holds the legal deterrence theory, and accounts for system inefficiencies.
The implications of soft and hard law methodologies for human rights in
terms of empowerment of victims or reinforcement of their vulnerabili-
ties are still largely unknown and require further examination.

Early theories construed CSR as a moral responsibility, thereby rely-
ing on corporate self-regulation and on soft law standards.* In this vein,
CSR often took the form of philanthropic efforts that focused mainly on
charitable giving as a response to vulnerabilities rather than true rights
empowerment.® Many soft law standards, addressing the corporate re-
sponsibility for human rights and other areas of CSR (among others, la-
bor, anticorruption, and environment), were set by the intergovernmen-
tal system. Prominent examples are the ILO Tripartite Declaration of
Principles Concerning Multinational Enterprises and Social Policy and
the OECD Guidelines for Multinational Enterprises.® CSR was mainly
framed as the “right thing to do” in pursuit of being a good corporate
citizen within the global economic structure, an effort that was at the
discretion of corporate actors.” CSR in this form has had potentially sen-
sitive implications for the philosophical underpinnings of human rights,
framing the human being as the holder of natural rights. However, nei-
ther the international community nor the scholarship has traditionally
assessed CSR conceptually through the lens of human rights. More re-
cently, some soft law intergovernmental initiatives have added inter-
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nal mechanisms to enhance accountability for corporate compliance in
the form of nonjudicial review mechanisms, such as the network of na-
tional contact points for the OECD guidelines.® These developments
for enhanced review structures within soft law mechanisms have intro-
duced a hybrid model that increasingly blurs the boundary between self-
regulation and accountability.

Conceptually, a significant turn came in the last decade, when CSR
has increasingly been framed as a human rights issue by intergovern-
mental organizations (such as the UN Global Compact), corporations
(such as Yahoo!’s Business and Human Rights Program within their le-
gal department), and civil society organizations (such as the Business
and Human Rights Resource center tracking corporate-related human
rights abuses of over five hundred companies across various industry
sectors and in over 180 countries of operation).” The “business and hu-
man rights” understanding of CSR initially marked a vivid departure
from the mere soft law premises to a hard law approach with regard
to the corporate responsibility toward society. In 1998 the United Na-
tions (through the United Nations Sub-Commission on the Promotion
and Protection of Human Rights) spearheaded an effort to adopt a set
of universal norms that would impose human rights duties on companies
directly under international law. Known as the “U.N. Norms on the Re-
sponsibilities of Transnational Corporations and Other Business Enter-
prises with Regard to Human Rights,”!’ these measures were never ad-
opted by the UN Human Rights Council and proved futile.!"! The main
conceptual challenge that the Sub-Commission’s Working Group faced
during the drafting process of the Norms was the difficulty of delineat-
ing state and corporate responsibilities with regard to human rights.!?
Critiques of the Norms have been voiced, arguing that corporate respon-
sibilities for human rights cannot simply mirror the responsibilities of
states, since, while states have a “general” human rights responsibility,
corporations have a “specialized” one.!*> As an answer to the failure of
adopting binding universal standards on the subject, the UN Human
Rights council appointed John Ruggie as the UN general-secretary’s
special representative on business and human rights.!* The goal of Rug-
gie’s UN mandate has been to identify and assess existing practices in
the field and provide a “common conceptual and policy framework” to
guide the relevant actors involved in economic globalization. The UN
effort under Ruggie has deviated from aiming to regulate corporate be-
havior through hard law norms and instead provides a more accessible



116 CAROLINE KAEB

“policy framework” as “a foundation on which thinking and action can
build” and that corporations can use as a reference point when structur-
ing their very own specific human rights policies and mechanisms.'3

John Ruggie’s work during his two terms as UN special representa-
tive on business and human rights has pointed to some difficult concep-
tual challenges when framing social expectations toward corporations
as human rights issues. One of the major challenges has proven to be
developing a framework that integrates hard and soft law elements in
a way that accounts for the “specialized” role of corporations (as non-
state actors) under an international law system where traditionally states
have been the duty holders with regard to human rights.!® Aside from ac-
commodating companies as nonstate actors under the original interna-
tional human rights system, many questions still remain as to the right
balance between soft law and hard law dimensions of the framework.
This hard law versus soft law debate can be considered a function of the
complex relationship between law and ethics in the field of human rights,
which is further amplified by the corporate context of the violations. The
fact that even within quite coherent regional systems, such as the Eu-
ropean Union, there is ambiguity about the appropriate methodology
for CSR implementation illustrates just how far from settled the issue is.
Thus, whereas the European Commission embraces a strictly voluntary
approach to CSR, the European Parliament favors a mixed approach
combining soft law as well as legal regulation and adjudication of CSR-
related issues.!”

Ruggie’s “business and human rights framework” rests on distinct yet
complementary state and corporate responsibilities with regard to hu-
man rights—namely, “the State duty to protect against human rights
abuses by third parties, including business: the corporate responsibility
to respect human rights; and the need for more effective access to reme-
dies.”!® The framework is an attempt to delineate the role and responsi-
bility of states and corporations with regard to the society and to identify
the status quo of such responsibilities under international law. Thinking
along the lines of a hard law—soft law dichotomy, it becomes apparent
that currently under international law, states have a duty to protect hu-
man rights, whereas corporations merely have a responsibility to respect
human rights. It is coherent under international law, as a state-centric
system, that states remain the primary obligation holders in relation to
human rights and that a corporate responsibility in this context “does
not diminish those [state] obligations.”!
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Ruggie stresses the current soft law nature of the corporate respon-
sibility for human rights. At the same time, however, he points toward
the sensitive relationship of this soft law responsibility with hard law
standards by emphasizing that corporate responsibility “exists over and
above compliance with national laws and regulations protecting human
rights.”?° It seems that after past efforts to develop a set of universally
binding norms, the international community through the United Na-
tions has refocused on the benefits of soft law, namely, its normative ef-
fect and its aspirational goals that can (and ought to, according to Rug-
gie) go beyond mere law. This last point resonates with the position of
the European Commission as pronounced in its 2001 Green Paper on
CSR, which states: “By stating their social responsibility and voluntarily
taking on commitments which go beyond common regulatory and con-
ventional requirements, which they would have to respect in any case,
companies endeavor to raise the standards of social development envi-
ronmental protection and respect of fundamental rights.”?! Other schol-
ars have argued that “the province of law is always and properly lim-
ited, since . . . governments ‘can’t legislative morality’ particularly in the
most challenging ethical areas.”” However, the current UN framework
on business and human rights does not suggest going back to a mere
philanthropic or voluntary understanding of CSR. Rather, it features a
mixed implementation approach that leverages the potential of soft law
but aims to strengthen judicial and nonjudicial accountability mecha-
nisms in the long run.? This accounts for and mitigates the reality that in
some instances soft law standards and self-regulation might be pursued
by some corporations to avoid having more binding measures gain politi-
cal momentum and thus escape the realm of legally binding and enforce-
able standards.?* The fact remains that soft law initiatives that lack ac-
countability measures run the risk of merely mitigating crisis rather than
upholding human rights.

Despite the fact that under current international law and human rights
law no corporate legal duty yet exists with respect to human rights, there
have been increasing, yet sporadic, efforts to provide effective legal rem-
edies for corporate infringements, particularly those amounting to in-
ternational crimes, at the domestic level both in the United States under
the Alien Tort Statute (ATS) and in Europe.? While human rights liti-
gation targeted at corporations has been most prevalent in US courts un-
der the ATS, there has been an increasing number of civil law systems,
including in Europe, that in theory provide for corporate liability for in-
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ternational crimes.?® Even though such cases have not been brought on
a broad scale outside of the United States to date, there is an emerging
and “expanding web of liability for business entities implicated in inter-
national crimes.”?” The increasing number of domestic laws prescribing
corporate liability for international crimes traces back, in part, to the in-
crease in international and regional agreements relating to transnational
crimes that mandate states adjust their domestic legal system accord-
ingly.?® In Europe, liability venues for such cases have slowly but steadily
developed in domestic legal systems since the Council of Europe in 1988
urged member states to change their domestic criminal codes to include
corporate criminal liability.?’ Moreover, civil courts in Europe can po-
tentially accommodate tort claims related to the different CSR issue ar-
eas under the so-called Brussels I Regulation.’® However, despite in-
creasing enforcement and accountability venues for CSR-related issues,
new laws have only focused on regulating the most egregious violations
and thus have only set an obligatory minimum standard in the form of a
baseline criterion. This still leaves a significant field of unregulated ac-
tivities, which therefore will be governed by soft law initiatives and self-
regulatory efforts on the part of corporations.

This volume aims to make a contribution to finding a differentiated
approach for corporations in modern-day economic globalization in a
way that empowers vulnerable groups and incentivizes corporations to
set aspirational goals for human rights on a voluntary basis that go be-
yond mere prescriptions of the law. Revisiting and potentially redefining
CSR in light of past lessons requires striking a balance between soft and
hard law implementation that is effective as well as sensitive to the im-
plications for the philosophical underpinnings of human rights theory.

In an effort to deliver on their social and particularly human rights
responsibility, corporations have increasingly subscribed to multistake-
holder initiatives as hybrid and inclusive forms of soft law mechanisms
that have great potential bridging the gap between the state and cor-
porate responsibilities for society in general, as Amelia Evans demon-
strates in this section. To date there have been some prominent examples
of such initiatives that have enjoyed broad engagement with industry,
governments, and civil society, namely, the Voluntary Principles on Se-
curity and Human Rights for the extractive and mining sector, the Kim-
berley Process Certification Scheme on conflict diamonds, and the
Global Network Initiative to promote freedom of expression and privacy
protection in information communication technologies.>! However, since
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multistakeholder initiatives are a recent occurrence and are few in num-
ber, many questions still have to be addressed and their structures to
be refined in order to generate sustainable impact that is aimed as self-
sufficiency and empowerment rather than mitigation of vulnerabilities.

The authors of this section focus on the practicability of successful
CSR law implementation and its underlying implications for human
rights ideology in terms of individual empowerment. Caroline Kaeb,
Amelia Evans, and Ursula Wynhoven and Yousuf Aftab delve deeply
into the philosophies of the “business case for CSR”3? and the role of
morality and law in the compliance game; the recognition that there are
multiple drivers for corporate behavior has become a significant com-
ponent of effective and sustainable treatment of contemporary CSR. At
the same time, however, several authors acknowledge that justice and hu-
man rights also require empowered individuals who play an active and
integral role in the society they live in. David Scheffer and Scott Gilm-
ore’s respective chapters delineate past strategies and potential future
capabilities for the law’s reach and its potential for shaping responsibil-
ity by corporations through direct enforcement. Jonathan Bush’s chap-
ter historicizes the economic and political consequences of setting legal
precedent in the realm of corporate responsibility and provides a critical
insight into the foundations of our current debates, laid out by the sec-
tion’s other scholars.

All of this section’s chapters—whether directly or indirectly—contend
with the ramifications of private victims’ litigation under the US Alien
Tort Statute against businesses for extraterritorial human rights in-
fringements. Human rights litigation under the ATS has snaked through
the last decades of experimentation with soft law and hard law imple-
mentation in the area of CSR. In its ancient statutory form (it was origi-
nally adopted to provide redress merely for violations of safe passage, in-
fringement of the rights of ambassadors, and piracy), the ATS has been
used to address and remedy contemporary human rights—related prob-
lems in the context of global business.** In its decision in Kiobel v. Royal
Dutch Petroleum handed down in April 2013, the US Supreme Court se-
verely constrained the extraterritorial reach of the ATS, which has un-
deniably diminished its role of the United States as the primary venue
to hold corporations accountable and induce compliance.?* This recent
development has changed the CSR debate significantly by requiring
some creative thinking about alternative effective venues of CSR imple-
mentation. It has also provided momentum to critically assess the high-
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level implications of the respective approaches and methodologies. The
question remains, what is the relationship between ethics and the law in
the contemporary CSR debate? At the current stage of CSR, many les-
sons have been learned and best practices distilled. Yet there are still
many connections that merit a more detailed and in-depth treatment by
the scholarship. This section and this volume aim to contribute to this
debate.
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CHAPTER SIX

An Emerging History of CSR
The Economic Trials at Nuremberg (1945—49)

Jonathan A. Bush

he doctrine of corporate social responsibility (CSR), that strange

mixture of altruism and corporate communications, seems every-
where and ascendant. Sitting at the juncture of business and law, market-
ing and ethics, human rights and international relations, its proponents
have identified CSR or urged its application across a broad range of re-
gions, countries, and continents, industries and economic sectors, and
social values including labor, consumer, environmental, health, and civil
rights. To its more hopeful adherents, CSR is not only ameliorative and
pragmatic but also directly linked with big goals like sustainability, so-
cial justice, and world peace.

Perhaps the best illustration of its doctrinal success is that CSR is
no longer the exclusive province of mildly liberal business critics. The
boardroom has appropriated CSR. Long gone is the day when share-
holders sued a corporation for adopting CSR-infused policies, demand-
ing there be market reasons to justify a business decision based on eth-
ics more than profitability.! Instead, corporations tie CSR efforts to their
core businesses. Entrepreneurs position start-ups to be green or inclu-
sive or to engage in fair trade or reinvest in a local community, and con-
sultants urge management to adopt policies that will both look good and
serve the Good, a win-win for business.

One surprise in the torrent of literature, however, is that CSR is con-
sistently portrayed as a doctrine largely without a past. The few books
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that allude at all to history point to a recent past, locating CSR in the
first stirrings of the civil rights, consumer, and environmental move-
ments, in responses to automobile failures, oil spills, DDT buildup, and
segregated realtors. Some studies cite international campaigns against
firms selling arms to the Pentagon during the Vietnam War or to Nige-
ria or Pakistan during their civil wars, generating pollution, displacing
indigenous peoples, supplying shoddy products to the developing world,
or bribing overseas officials. Almost all suggest that the origin of today’s
CSR lies in business responses to 1960s and 1970s exposés and protests,
sometimes prompted first by church and university communities recon-
sidering their holdings.? Domestically the responses included adopting
recycling programs, designing higher mileage cars or greener buildings,
investing in inner cities, and implementing diversity programs; interna-
tionally, they included adopting codes of conduct like the Sullivan Prin-
ciples for doing business in racist South Africa. Having presented these
desiderata, CSR literature says little more about historical roots.

In principle there is no reason a vibrant doctrine focused on future
business behavior should tarry with its own past. But making, grow-
ing, and exchanging what one has made or grown or had others make or
grow are ancient activities, and non-market-maximizing or altruistic be-
havior is also very old. Surely it is worth exploring whether there might
be something germane to CSR in this hoary past. Contrast the paucity
of history with the way its doctrinal cousin, human rights, is usually pre-
sented as having a long past. There is every reason to think CSR has a
past too.

As a first installment of that largely unwritten history, this chapter
will survey CSR antecedents in one setting: the Nuremberg trials be-
tween 1945 and 1949, which included trials of some fifty businessmen
and which are much discussed in legal writing about international busi-
ness responsibility. The chapter in part examines how economic viola-
tions of the grossest kind, morally shocking but untested in law, were
weighed at Nuremberg against norms that were asserted, developed, and
used as the decisional basis for the first time in international law, and
how those norms hardened from moral exhortation to legal rule. Yet
in many ways Nuremberg’s economic cases were failures, and the essay
also asks how failure in the courtroom came to be a success afterward
for law and for CSR.
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The Novelty of Nuremberg, or The Case of the Missing CSR

Much has been written about the novelty of Nuremberg—new crimes,
notions of international accountability, notions of fairness—but the tri-
als were novel in another way as well, their emphasis on business wrong-
doers and international standards for business. For those familiar with
earlier examples, this may sound like a curious claim. But consider a few
examples drawn from nineteenth-century Britain, which was beginning
to have a business landscape that for the first time resembled today’s,
with companies operating around the world and with an engaged mass
electorate, press readership, and consumer base with humanitarian sen-
timents. At first, one might sense familiar CSR norms. By the late eigh-
teenth century there was already a parliamentary consensus to abolish
the serf status of Scottish colliers; in 1792 there was a fast-growing move-
ment to boycott slave-produced sugar; by the middle of the nineteenth
century, many Britons saw their nation’s funneling Indian opium into
China as a specifically moral wrong; throughout the 1840s British tariffs
differentiated between slave- and freely grown sugar; and Manchester
workers in December 1862 disregarded the advice of their betters in the
movement and sent an open letter to Abraham Lincoln saying they were
willing to endure the closure of the cotton trade and of their workplaces
so the North might win the Civil War.

Yet even in such high-profile examples, the focus was on not corpo-
rate behavior but government policies and personal moral qualities. Per-
haps only with the 1908 discovery that the Cadbury Brothers, Quaker
progressives, bought cocoa from Portuguese slave labor in Africa and
ought to have known, was there a modern CSR campaign pointing to not
only the evil of a trade but the obligations of those partaking. The nov-
elty argument requires careful definition and fuller development, but for
present purposes it suggests the context for Nuremberg. For many pur-
poses there was no CSR until the twentieth century, the era that added
to high Victorian conscience the tools of antitrust and democratic gover-
nance, instantaneous communications, the trauma of two world wars on
the European mainland, and from Nuremberg, the notion of CSR above
and beyond domestic legal duty.
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CSR and Nuremberg through the Prism of US Courts

While Nuremberg is now a critical precedent and resource, it comes to
contemporary CSR with two curious features. First, because the trials
were criminal, the norms that they helped to implant did not emerge
in the usual frontal way. The logic of CSR is ordinarily that a business-
related evil is identified and then proponents, aggrieved but unable to
rely on existing illegality, mobilize to encourage business to address the
ill. In 1945 the massive evils, economic and otherwise, were finished, and
the nation that had organized and encouraged them was conquered, and
German business lay prostrate in law and reality. The point is obvious,
but it underscores that Nuremberg economic norms were developed to
justify trials and convictions of particular defendants rather than as part
of an aspirational vocabulary to entice business to alter future behavior.
Criminal law may be problematic terrain on which to explore the devel-
opment of an emerging sensibility of business responsibility, but Nurem-
berg will hardly be the only time that CSR norms emerged from crimi-
nal trials or that trials influenced sensibility.

The second unusual feature is that Nuremberg enters CSR today not
only through the front door, by scholars urging the relevance of land-
mark trials examining business wrongs, but also the back, through cases
brought under the Alien Tort Statute (ATS),? an act from the first US
Congress (1789) granting courts jurisdiction over civil actions by aliens
for violations of international law. It is a familiar tale that the act, ne-
glected for nearly two centuries, began its modern career with the cele-
brated Fildrtiga case (1980).* In the 1990s suits grew more numerous and
courts more comfortable with them, and plaintiffs began to sue not only
individuals but also corporations for violating the same international
law.’> The result has been a body of cases and briefs addressing modern
business norms but drawn from the behavior and legal treatment of slave
traders, pirates, merchants, and envoys in previous centuries. This body
of learning almost became a down payment on the missing history of
CSR, using ATS arguments of economic criminality to elicit historical
business norms.

For many ATS litigants, a central part of this is the Nuremberg tri-
als, meaning the four-power International Military Tribunal (IMT),® but
even more five later trials, four brought against economic actors by the
United States in Nuremberg (1947-49)” and one by France under an iden-
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tical theory at Rastatt (1947—48).% The defendants were four dozen lead-
ers of six German firms, Flick, I. G. Farben, Krupp, Roechling, Hermann
Goering Works, and Dresdner Bank, and the acts—slave labor, plunder,
prewar takeover of Jewish- and Czech-owned plants, unconsented hu-
man experimentation, manufacture of poison gas, participation in the
illegal rearmament for aggressive war—were charged as crimes against
humanity, war crimes, conspiracy, and crimes against peace. Why the in-
terest by ATS litigants in Nuremberg? Perhaps it is because that Nurem-
berg is more recent and familiar than nineteenth-century mixed courts
for slave traders, or that Nazi behavior became cultural shorthand for
“the worst of the worst,” or that Nuremberg courts wrote lengthy, easily
located decisions, or that Nuremberg enjoys prestige among lawyers and
a wider public and that its importance as a source of living law, as op-
posed to a final reckoning on Nazism, has grown with invocations by in-
ternational and national courts engaged with law of war issues.

The Nuremberg precedents are also deeply relevant for contemporary
CSR. The economic dimensions of the trials have been much discussed
by ATS proponents and by business historians looking at German com-
panies and using Nuremberg evidence along with documents made avail-
able partly because of the Swiss bank scandals. Given this, the discussion
here will be content to offer five points: (1) that the Nuremberg program
from first to last put an emphasis on economic malefactors; (2) that in
so doing the trials asserted, often for the first time, a set of binding eco-
nomic norms; (3) that while startlingly many of the economic defendants
were acquitted, the norms and legal theories were rarely rejected and
are available for later CSR proponents; (4) that Nuremberg was not only
the best known but also almost the only forum in which Nazi behavior
gave rise to economic norms, other jurisdictions having chosen not to
bring cases; and (5) that the ancillary question raised in ATS litigation
regarding the corporate status of an economic actor is an anachronism
for Nuremberg, though one that must still concern prosecutors today.
Beyond this, what the powerful but ambiguous Nuremberg precedents
say for CSR must be for others to develop.

The Nuremberg Focus on Economic Crimes

The effort to prosecute German economic perpetrators began slowly.’
None of the agencies, pressure groups, legal authors, or politicians who
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in 1941—42 first proposed war crimes trials spoke of trials for economic
actors or large-scale economic offenses. A few might have recalled the
last time there were calls for trials, in Versailles 1919, the US secretary of
state and his legal aide, from the nation credited with the most progres-
sive theories of war crimes liability, had warned that trials should reach
uniformed troops for battle atrocities, not commanders, rarely civilians,
and not new crimes far from the battlefield.'® By 1943, the Justice and
Treasury Departments and soon Congress were investigating 1. G. Far-
ben, but for other war crimes, espionage and blocking access to mate-
riel, not for atrocities. Property crimes in war had long been punishable,
as had enslavement, but these were also unhelpful precedents, address-
ing small larcenies, a corporal taking a farmer’s crops without compen-
sation, while the no-enslavement rule was aimed at one setting, Confed-
erate officials in the Civil War threatening to enslave captured African
American Union soldiers. By 1944, however, a handful of lawyers, most
though not all Jewish and émigrés, most based in Washington or in New
York but regularly visiting Washington, where forward thinking about
trials was centered, had begun to write about the economic dimensions
of Nazi rule, and that their ideas seem to have gained currency.

Enter Robert Jackson, the eloquent Supreme Court justice whom
President Truman named in early May 1945 as proconsul for war crimes
policy. Jackson’s significance for the first Nuremberg trial between 1945
and 1946 has been widely discussed, but what matters for CSR is that he
quickly committed to an ambitious trial program, perhaps influenced by
his early hires, including Nuremberg innovator Murray Bernays. Jack-
son’s first report to the president on June 6, 1945, was widely covered
in the press and asserted jurisdiction over economic criminals. From
his deputy, General William Donovan, head of the Office of Strategic
Services (OSS), Jackson inherited investigators and planners, includ-
ing some of the émigrés who had examined economic liability during
the war. Others linked to economic theories, such as Raphael Lemkin,
were not on staff but were consulted. In a clue to Jackson’s thinking, he
turned the economic case over to his closest colleague, assistant attorney
general Francis Shea, who assembled a well-regarded group of lawyers,
basing some at Farben headquarters in Frankfurt. Dossiers were assem-
bled of hundreds of high-ranking businessmen who seemed to be strong
candidates for trial, and Allied teams combed captured business head-
quarters and factories throughout Europe.
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Summer 1945 to summer 1946 turned out to be the year of uncer-
tainty for economic liability. Almost immediately there were difficulties;
selecting a private-sector industrialist for the first trial, the four chief
prosecutors indicted Gustav Krupp, head of the giant arms maker, but
soon learned that he was ailing and that the judges would refuse to al-
low trial in absentia or a delay to include another defendant. Shortly be-
fore, Shea fell victim to Jackson’s office politics, and with his resigna-
tion the economic case seemed rudderless. But the failure of the Krupp
charges led the Allies to explore a possible second international trial
for a half-dozen economic actors while the first trial had barely begun.
Meanwhile, the large US staff gathered new evidence about Farben and
other firms and personalities. When in early 1946 the system for iden-
tifying documents was changed, a series was created for economic evi-
dence, ultimately growing to 15,681 items, over half of the items gath-
ered for all cases.!! General Telford Taylor, the New Deal lawyer leading
the new program, recruited scores of lawyers with corporate litigation
experience in private practice and government. Meanwhile in Japan in
the winter of 1945/46, military governor General Douglas MacArthur’s
headquarters listed private citizens, including industrialists, as possible
war crimes defendants, and the Australian delegation agreed, later cir-
culating their own list.!?

Any remaining hope for international trials soon ended, on both con-
tinents. The IMT judgment (September 30-October 1, 1946) contained
a great deal of evidence of economic crimes—an inventory of IMT eco-
nomic rulings prepared for later litigation ran to thousands of entries!*—
but with no single private defendant against whom that evidence could
be offered and no high-level prosecutor presenting it, these parts of the
judgment were fragmented. The judges interpreted IMT charter provi-
sions on conspiracy and crimes against peace extremely narrowly as ap-
plied to public-sector defendants production czar Albert Speer and eco-
nomics minister Hjalmar Schacht, meaning that critical theories would
likely be useless in future economic cases. Shortly before, leaders in
London and Washington, including Jackson, derailed a second interna-
tional Nazi trial, while in Tokyo negotiators blocked the inclusion of Jap-
anese industrialists. In both theaters, the JAG Corps of various Allied
armed forces were well underway in what became large trial programs,
but they used only their national versions of the traditional laws of war,
which largely limited charges to atrocities by troops and commanders
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and comparable acts in concentration camps, and precluded almost all
new Nuremberg-style offenses, like the liability of an industrialist for ac-
tivities far from the front.

With other avenues closed, cases began in the one forum available:
courts convened by single nations using international, Nuremberg-style
law under Allied Control Council Law No. 10. With the British, de-
spite the Labour government’s skepticism of big business, spurning such
cases and with no major industrialist so careless as to have been cap-
tured by the Soviets, the setting was again Nuremberg. US prosecutors
filed their first economic case against leaders of Friedrich Flick’s coal
and steel empire on February 8, 1947. Cases against leaders of Farben
(U.S. v. Krauch) and Krupp were filed on May 3 and August 16. Having
been told by military governor General Lucius Clay that only two more
cases would be allowed, Taylor consolidated planned cases against chiefs
of the public Hermann Goering Works (HGW) and the Dresdner Bank
into the Ministries case (U.S. v. Weizsaecker) filed on November 15. On
November 25, 1947, the French filed a case in their zone using Nuremberg
theory against Hermann Roechling, nephew Ernst, and three others.
The total is almost fifty defendants, to which some add twenty-five SS,
military, and government defendants who were charged in part for eco-
nomic crimes, including Milch, who led Luftwaffe slave labor, Pohl and
associates who ran the SS economic empire, and Puhl from the Reichs-
bank who trafficked in “victim gold.” The scale of the task is shown by
some numbers: for the entire US program, there were 1,700 staffers at
peak, 10,000 interrogations, two hundred defense lawyers, hundreds of
witnesses and tens of thousands of documents screened, and 1,200 days
of court-days including large portions of the second-longest trial in US
history. As Taylor put it, “the United States Government has made a
heavy moral investment in [all] these trials.” The significance for CSR is
that the economic cases were a sustained effort to develop norms, reach
acts, and punish actors using the law of war, the first cases ever, aside
from a failed attempt twenty years earlier, to try the Roechlings.!

The Substance of Nuremberg’s Economic Norms,
and Their Primacy

If one reason for the CSR significance of Nuremberg is that economic
actors were tried at all, others include the substance of the economic
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norms articulated there, their sheer number and richness, and the fact
that most of them held businessmen to a different standard from that re-
quired by the law in effect at the time of the deeds. Consider first the
substance of the norms, which can be surveyed from the indictments
and judgments. Businessmen, these texts say in so many words, shalt not
manufacture poison gas where they know or should know of its use for
killing civilians (Krauch), shalt not organize involuntary human exper-
imentation (Krauch), shalt not use slave labor (all cases), shalt not mis-
treat even permissibly recruited laborers, shalt not distinguish among
POW laborers except as permitted by humanitarian treaties differenti-
ating between officers and troops, and so on. These are colloquial ren-
derings of just a few of the norms found in in the decisions, and legal ac-
tivists have offered careful lists of the norms that pertain to individual
crimes.!” Yet the norms are more fine-grained and refined than a sim-
plistic shalt-not formulation implies. Because defense counsel presented
rebuttals to almost every prosecution claim and the judges responded
to the more credible of those defenses, the judgments not only contain
declaratory lists of shalt-not norms but also anticipate various scenar-
ios and defenses. The Krupp court, for instance, not only articulated a
no-plunder norm, it also refined that by explaining that it applied even
in wartime, occupation, or national emergency, where no private rights-
holder could be identified or was harmed, where the taking was under a
supposed trusteeship, where no permanent claim to title was asserted,
and so forth.! In short, the opinions offer a web of nuanced economic
norms, exceptions, disallowed exceptions, and reasons.

Lawyers are accustomed to finding their rules in the four corners
of a judge’s published decision, but in this regard as in others Nurem-
berg may be said to be different. Prosecutors entered hundreds and for
some defendants thousands of items of evidence, collected in thick “doc-
ument books.” They also submitted dozens of briefs addressing single
charges and presenting the evidence and legal foundations for them.
The more conscientious of the judges, as their extant papers show, went
through these submissions with care. Given the volume of this material,
little of it has been or will be published or known to today’s lawyers,
and for ordinary purposes they are perfectly safe in relying on the pub-
lished judgments and evidentiary samples. The significance of this mate-
rial, however, is that Nuremberg judges can be shown to have used it in
their rulings.!” If so—and further research is needed—the lists of a few
dozen shalt-not norms drawn from published decisions should be length-
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ened considerably by legal theories that were argued to the courts, usu-
ally unrebutted, and were incorporated or implied in the judgments. A
researcher might feel in at least two of the cases that the judges were
crying “uncle, enough, we believe you,” and wrote decisions that con-
tained enough facts and law to support the verdicts, but not everything
that they heard, accepted, and were incorporating as law. These prose-
cutorial submissions not expressly discussed in the judgments might, to
some, be like clichéd trees that fall in a forest with nobody to hear. But
if one is willing to go beyond the published extracts of the cases to see
what the parties discussed and judges knew and sometimes mentioned in
their opinions, one might find countless other violations and norms de-
veloped to judge them.!®

The final significance of Nuremberg norms is that they were not only
numerous and specific, but that they also rested on the premise that
obeying domestic law is not enough. The starting point is that almost ev-
erything the Nazi industrialists had done was domestically legal. True,
there have been historical debates about administrators going beyond
whatever was provided in Nazi law and what that might say about how
the regime worked, and true also that to legal philosophers in the 1950s
there was an important difference between postwar trials where the acts
had been legal under Nazi law when committed and where they had
not.!"” But the “legality” distinction and the philosophers’ debate, always
a bit otherworldly, have no relevance to the fifty industrialists whose de-
fense was the reverse, that their acts had been legal, requiring them to
do what they did. In fact, there surely were instances where Flick bullied
a Jewish owner without legal basis, but he usually had authority or soon
secured it, in part because he or his allies held positions on agencies in
charge of planning, requisitioning, and allocating slaves, supplies, pro-
duction, and properties for plunder. One illustration that defendants’ ar-
gument of wartime business legality was maintained (and useful) is that
when sued for by camp survivors in German courts in the 1950s, some of
the same defendants’ companies pleaded they had acted legally, on be-
half of the state, and prevailed.?

Assuming the defendants’ acts were legal when committed under do-
mestic law, the prosecution’s premise at Nuremberg had to be that the
defendants were subject to economic norms even though those were
not part of, went beyond, and in most cases contradicted domestic law.
A charge that Krupp violated a no-confiscations norm for property in
France and disputed Alsace-Lorraine even though his acts had been le-
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gal in German law and blessed by Vichy, or violated a no-enslavement
and no-murder of laborers norms in using and killing Hungarian Jewish
girls even though he had German authority and Hungary had agreed,
had to rest on a theory of higher or natural law, human rights law, or
something similar. The Nuremberg answer, in most accounts, was that
international law—not old-fashioned international law that still immu-
nized whatever governments did, but a new, human-rights-infused inter-
national law—both forbade what Nazi law allowed or required and also
had primacy, or was non-derogable as might be said today.

This may be a perfect view of Nuremberg from anytime after 1980,
from the age of human rights and in the vocabulary of jus cogens normes.
But the view in 1947 looking back on 1942 was different. The interna-
tional law on which Nuremberg prosecutors drew was at the time soft
law. The sources supporting a no-enslavement norm were (1) frequent
but hardly invariable customary practice, meaning that most occupiers
had not enslaved civilian populations in recent European state-practice,
backed by (2) consistent, strong, but unrealistic language of commenta-
tors, but (3) no prosecutions of violators. There were few treaties per-
taining to large-scale economic crimes, none requiring trials, and no
precedents for trials aside from the first Roechling case, vacated on
technical grounds and not retried. This legal softness is one reason that
prosecutors included charges of enslaving POWs, since that particular
crime was addressed by clear treaty, and that Taylor’s staff was happy to
use British witnesses who had been slaves at Farben’s Auschwitz facil-
ity.?2 For almost all the other victims and atrocities, though, prosecutors
were using soft law, morally urgent law-in-the-making, crimes against
humanity—type law rather than justifications from the older “law of war”
tradition. Some Nuremberg charges might therefore have had a retro-
activity problem—the point was extensively litigated—but to the extent
the courts accepted the prosecution’s claims, the courts were accepting,
at least in extreme cases, a hierarchy in which soft law and moral norms
had priority over vicious domestic law, a potent lesson for CSR.

But What about the Acquittals of Many Industrialists,
and Do the Norms Still Matter?

The shadow hanging over this body of rules and norms is that alone
among the Nuremberg trials, prosecutors lost many of the economic
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cases. Many industrialists were acquitted and legal theories dismissed
or narrowed. In Flick, three of six defendants were acquitted of every-
thing and the three others of many charges and given trivial sentences,
in one case amounting to time served. In Krauch, all twenty-three defen-
dants were acquitted of crimes against peace and ten of slave labor and
plunder, and only a few defendants personally linked to Auschwitz were
given “the heaviest of the very light sentences,” with a half dozen oth-
ers receiving eighteen-month to three-year terms. The normally equable
Taylor was furious, writing that the Flick judges misapplied the defense
of duress (which revealingly they called the “necessity defense”) and
that the majority in Krauch appeared to follow that error and paid no at-
tention to the evidence. Even in Krupp, where ten of twelve defendants
were given stiffer sentences, the charge of crimes against peace was dis-
missed before the case closed, and one judge offered unseemly sympathy
to a convicted defendant. Some Roechling defendants were convicted of
crimes against peace, but that was reversed and other sentences reduced.
In Weizsaecker the judges adopted a rule that exculpated bankers of al-
most any crime, though they did issue stiff sentences for HGW defen-
dants for slave labor.??> A fair question from this is whether arguments
that lost at Nuremberg have any weight for CSR.

The best answer is yes, for two reasons, legal and cultural respec-
tively. The legal reason is found in the decisions themselves: almost no
court rejected the substantive validity of an economic norm. One way
to think of it is that there were four ways any Nuremberg court could
use legal doctrine to acquit a defendant.?* First, it could rule that the de-
fendant was not guilty on the facts because he or she (two women were
tried) was innocent or not shown guilty beyond a reasonable doubt,> an
easier task where a norm had been narrowed.?® Second, it could rule that
a defendant had done the deed but had a good defense?” or even that it
was unlikely at law that persons in defendants’ shoes could ever commit
the crime.?® Third, it could say that an indictment cited a crime but not
one within the jurisdiction of international courts like Nuremberg estab-
lished under Allied Control Council Law No 10, courts that were bound
to follow the IMT.? Or, fourth, it could rule that the indictment did not
correctly identify or rely on a crime under international law.

The significance for CSR is that even with many acquittals and dis-
missals, no court accepted the full-on formulation of argument four, that
business actors were never bound by emerging international law em-
bodying minimal norms of decent behavior where such norms were not
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yet part of domestic law.** Even more important, with only one possible
exception in one count did a Nuremberg court ever hold that violating
an alleged economic norm did not in fact constitute a crime. The excep-
tion, if it be, was in Flick, where the court held count 3, prewar aryaniza-
tion (seizures for racial-religious reasons), seemed not to be an interna-
tional wrong but also was outside of its jurisdiction because it occurred
between 1936 and 1939, and that for one or the other of those reasons it
failed.’! Courts frequently reason in the alternative, but it makes for a
muddy rule, which in this instance is often misstated as a decisive rule
that race-based property seizures do not violate international law.* De-
fendants had pleaded that aryanization was legal under German law and
a favor to Jews,? but even the Flick bench would not go that far. Over-
all, the courtroom losses do not equate to the irrelevance of Nurem-
berg because the norms prosecutors asserted were either accepted or at
worst unchallenged, while the courts supported their adverse rulings on
other grounds. Even charges that were rejected were almost never losses
in principle, only in reality—small consolation to prosecutors and Holo-
caust victims but important for CSR.

The second, cultural reason that courtroom losses at Nuremberg do
not negate the importance of the cases for CSR is that, paradoxically,
having lost so much at the time, prosecutors have won in the court of
history. Recall the long arc of the story. After many courtroom defeats
in these cases, prosecutors and many others were dismayed that British,
French, and American authorities established backdoor clemency pro-
cesses that released almost all convicted Nazis in their custody, but their
protests were soon forgotten.** The economic cases were among the first
to be released, with US and French officials freeing their few convicted
industrialists by 1951, most returning to industry in time to resume se-
nior jobs as West Germany experienced its economic miracle. By the
mid-1950s, the industrialists were safe. Nuremberg was repudiated in
Germany and largely forgotten elsewhere. The economy was booming,
and as a valued Cold War ally their country was largely immune to pres-
sure, and shame. Their businesses had easily ducked Holocaust com-
pensation liability in every judicial forum, with a few firms paying tiny
sums ex gratia and the rest paying nothing. Messrs Flick and Krupp even
spurned pleas from their powerful benefactor, former US high com-
missioner John J. McCloy for generosity.* Despite having brand names
and a nationality that had been toxic in the West in 1945, the companies
thrived. A few American Jews or Poles or lefties might shun Mercedes
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to “buy Detroit” but the losses were negligible, and young people soon
came to love, and buy, the VW Beetle. The few lawsuits threatening to
revive talk about Nazi business were easily swatted away, as were new
suits by anti—Vietnam War activists that threatened bad publicity by al-
leging Dow Chemical’s similarity with Farben.?® Overall Germany had
the good fortune that its exports leaned toward heavy machinery and
components, immunizing most companies from visibility and consumer
pushback. In short, neither moral suasion nor legal liability was available
as a tool.

Contrast this with the new CSR-inflected world after 1990. The steady
disclosure of revelations about Swiss banks forced that industry to the
American negotiating table. Next German companies (and others) con-
cluded agreements that, however inadequate, obliged firms to pay more
than they dreamed. All this despite the fact that Germany—both its
companies and the state—won every case brought in US courts, the cen-
ter of the litigation. Call it the Swiss Bank Lesson, or the Revenge of the
Nuremberg Economic Cases. This is not to say that all companies facing
even grave allegations of human rights atrocities will (or should) settle. It
is to say that the moral context for and perceptions of business has radi-
cally changed, becoming more receptive to human rights and CSR argu-
ments. And in a complicated way, part of that change surely was the way
that powerful German businessmen who beat the rap at Nuremberg and
were not tried anywhere else were still widely identified (outside of West
Germany) with monstrous wrongdoing. That is the relevance of even the
unsuccessful Nuremberg claims; they injected business behavior into the
courtroom, and through that into public memory, and ultimately back
into the public arena, where they fueled a continuing and high-profile
conversation about the legal and moral dimensions of business.

The Missing Alternative: Economic Trials Elsewhere
and Their Relevance for CSR

Until now the question has been “why Nuremberg?” But perhaps it
should be “why only Nuremberg?” In all four occupation zones of Ger-
many, decisions were taken regarding businesses: which to close, freeze,
seize, split, assign as reparations, purge, restore, or give to new manag-
ers. Many companies were also investigated for their crimes, or investi-
gated themselves to prepare a more convincing exoneration. And there
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were thousands of Allied trials of persons who had committed retail-
level atrocities against slave laborers in economic facilities. Yet neither
the big-picture planning nor the small-scale trials led to moral reflec-
tion about the role of business as such. Decisions about the occupation
reflected the Allies’ different understandings of how best to demilita-
rize and de-nazify Germany, not how business should adopt any goals
beyond rebuilding a shattered economy. As for the trials, in almost ev-
ery instance they were no different from trials of SS guards for atrocities,
meaning the economic context was incidental and the cases generated
no law relevant to CSR.

The closest to a case implicating economic issues was Tesch, in 1946,
a British trial of the sole owner of a firm distributing Zyklon B to Ausch-
witz and elsewhere, along with two aides, with one acquitted.?” At first,
it seems to illustrate both accountability for the gravest crime and affir-
mation of an economic norm. But as a military trial Tesch had summary
procedure and a jury verdict, so the law is confined to the Judge Ad-
vocate’s charge, available only in abstract. Like all British trials its ba-
sis was the Royal Warrant (1945),%® covering wrongs to Allied personnel
only, making the case less morally persuasive. Tesch is at best a hybrid,
an economic case involving indirect use of an economic murder weapon,
but a case eschewing universality and an ordinary atrocity case inciden-
tally having economic dimensions. Nor was there discussion about eth-
ics in the trials in liberated nations for economic collaboration. That
crime is a textbook violation of CSR: that a virtuous corporation should
avoid bad acts that are permitted or required by evil occupation law. But
in Western Europe, the drive to punish industrialists who had collabo-
rated or profited quickly dissipated.® In the East, there were trials, but
the new Communist regimes used them to seize the property of those
who had left the country, whether German expellees or Jewish survivors
and refugees.”” Throughout Europe there were no white-collar atroc-
ity cases, and collaborator cases were tainted by politics and are best
viewed as part of Cold War history and transitional legitimacy, not cred-
ible precedent.*!

If there were to be significant economic trials, they would have had
to be in West Germany. It was permitted to bring cases, its sovereignty
largely restored in 1949. Documents and witnesses were there, survivors
living in the Communist bloc would have been able to testify by affi-
davit, and officials who had loudly insisted that Nuremberg was flawed
but that German law had adequate legal tools would have no cause to
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complain. Most importantly the targets were there, living openly. Thou-
sands of firms had used slave laborers, from multinationals to small
workshops and family farms. Scholars have painstakingly compiled lists
of firms that ran camp facilities or rented slave labor, but just the bare
outlines were known by 1946. No Allied prosecutor claimed that Farben
et al. were the only guilty ones; the notion was that the Allies would start
a process by trying leaders of companies they identified as the worst of
the worst and that Germany would try others. Yet in sixty-five years it
tried only one economic case, against Gerhard Peters, who testified in
Krauch and worked with Tesch. Nuremberg prosecutors forwarded ev-
idence on him to German colleagues in 1948. He was repeatedly tried,
and in 1955, in his fifth retrial, had the case dismissed, the court saying
that nobody should have to endure that.*? Until the historical inquiries
and financial settlements of the 1990s, that was the limit of real account-
ability for industrialists. Thus it was that with no economic trials else-
where, the question is always Nuremberg.

Nuremberg and Corporate Entities

The final question is whether the trials are a precedent not only for so-
cial responsibility norms, but also for an unexpected issue relating to
corporations.” Corporate status would have been jurisprudentially ir-
relevant to those who prepared Nuremberg, and may seem legalistic to
those who work with social ethics in business today and think that moral
goals apply regardless of a business’s legal form. That changed around
2000, when ATS parties and judges began to suggest that the presence
or not of corporate entities at Nuremberg could guide courts hearing
claims against multinationals, and especially when the Supreme Court
made entity status the focus of Royal Dutch Shell v. Kiobel** As framed
by proponents, the Nuremberg arguments for ATS liability were four: ei-
ther (1) corporations were charged at the trials; or, if not, they were im-
plicitly charged since (2) private parties were charged for business ac-
tivities; (3) organizations were charged and businesses are one form of
organization; and (4) corporations were the subject of other Allied ac-
tions akin to criminal trials, notably Farben, target of its own dissolution
law, equivalent to a corporate “death penalty.”

The arguments on both sides were thoroughly presented to a number
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of courts, including the Supreme Court, but in the end the better view
seemed to be that no corporations were tried at Nuremberg, either di-
rectly, impliedly, or by analogy through an executive-type dissolution.
The matter seemed settled. But before supporters or opponents of en-
terprise liability could make their respective decisions on how to discuss
Nuremberg, it was realized that the issue was unexpectedly made more
complex by new findings that postwar prosecutors had contemplated
charging German business entities, debated legal theories in-house, and
apparently declined to prosecute corporations for reasons of tactics and
preferences, not because of any doctrinal bar. In fact, their memos make
clear that prosecutors considered charging (i) natural persons, (ii) legal
entities under German law like Flick or Farben, (iii) imputed entities
such as the Ruhr iron and steel industry, using a conspiracy theory that
almost prefigures American “RICO” defendants, and (iv) combinations
of these types of defendants.*

Prosecutors knew but were unlikely to have worried that in charging
a corporation, they might be innovating in either international or Ger-
man law. On the contrary, they clearly felt that entity liability was one
of a number of familiar ways that the law used to respond to the com-
plex relationships between wrongdoers on the ground and others else-
where who ordered, condoned, or arranged a wrong, and that doctri-
nal immunity drawn from a discredited German legal system ought not
be binding. If there was nothing to preclude an entity charge, there was
much in its favor. Many of the staff members were experienced in cor-
porate cases from working in the Antitrust Division, the Securities and
Exchange Commission, or other agencies or in private practice. Chief
prosecutor Taylor had helped draft the Securities Exchange Act of 1934
and worked for a Senate subcommittee investigating shady railroad fi-
nancing. He and his team had experience with both the tactics and ad-
vantages of corporate cases. Why no charges then? One reason was the
December 1946 resignation of the gung-ho deputy who had pushed bold
ideas for economic trials. Probably more important was the tactical con-
sideration. While federal rules then and now allow charges against natu-
ral or legal persons or both, many prosecutors prefer charging individu-
als. They worry that in a case against both, the trier might convict only
the corporation, swayed by a feeling that an individual was merely doing
his job. Others fear the reverse, that a jury will convict only the individ-
ual thinking there must have been a tangible, jailable person behind the
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complexities. A case against a corporation alone risks acquittal of the
entity now and of individuals later; a mixed case risks acquittal now of
either or both.

Nowhere were the possibilities for mistaken or inconsistent verdicts
more likely than at Nuremberg. Farben was the largest chemical com-
pany in the world, owned and controlled, as was German practice, not by
widely dispersed shareholders but by other companies and banks. Pros-
ecuting Farben as an entity risked making the loss fall in unpredictable
places or charging the wrong entity. The prosecutors had vast documen-
tation, but the likelihood of error was high with the complexity of the
organizations and the incomplete state of the records due to war dam-
age and corporate destruction of evidence.*® New scholarship suggests,
for instance, that responsibility for supplying gas to Auschwitz was not
that of Farben as prosecutors charged, but rather of Degesch, a subsid-
iary of which Farben owned 42.5 percent and controlled board seats and
the chair, and Tesch, the distributor who had worked for Farben and was
executed by the British. Some suggest prosecutors erred in focusing on
Farben and imply the court was right to acquit many defendants. On the
contrary, none of it should matter; on these facts a prosecutor should get
convictions against Degesch and Tesch as well as the Farben directors
who by corporate law had responsibility.*” Without intending to, the new
histories support the prosecutors’ hunch: why risk charging the wrong
entity?

In fact, each of the corporate targets posed similar issues. The Flick
Konzern was a recent conglomerate with hundreds of subsidiaries, some
of them pretextual entities set up to control looted property. This was no
decentralized assemblage of “silos”; one man and his inner circle con-
trolled everything. Prosecutors in 1946 could spend years preparing a fo-
rensic accounting of the subsidiaries and trying to penetrate the pretex-
tual companies—a problem that the Supreme Court had warned about
as recently as 1943*—or they could charge exactly the right individuals.
Krupp had changed its structure in 1943 from the A. G. form to a com-
pany owned solely by Alfried Krupp under a special law written to in-
clude only him, though the directors on a reconstituted advisory board
were largely unchanged. Would that status change require different de-
fendants, counsel, and separate trials for the pre- and post-1943 entities?
As for HGW, it was government run, and the rule from the IMT was that
even though organizations meant government rather than business enti-
ties, no new organizations could be charged after the initial case against
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six entities. All told, Nuremberg prosecutors charged only individuals
for well-founded tactical reasons, just as a savvy white-collar prosecu-
tor might today.

Returning to the present, for CSR purposes none of these debates
should matter, except insofar as a future court might put weight on the
corporate status distinction. For ATS purposes, the issue is comatose,
losing vitality when the Supreme Court in 2012 redirected Kiobel from
corporate status to extraterritorial jurisdiction. For the German compa-
nies at Nuremberg, the entity question turned out not to matter either.
They were frozen and some of their leading figures held and then re-
leased, and they prospered, regaining properties of which they had been
divested and coalescing into large units after being broken up. But even
without that historical hindsight, the Nuremberg corporate entity ques-
tion that seemed so urgent prior to Kiobel is anachronistic because of
the context of 1947. Every argument ordinarily made in favor or against
entity liability was irrelevant. Typically the argument in favor of entity li-
ability is that because of its resources, size, and status the corporation
did harm or magnified the harm of others distinct from and above what
individual employees could do, and if not sanctioned might do more
harm in future; in short, that the entity is too big or dangerous not to
punish. Against liability is that innocent shareholders and employees
will be affected by a corporate penalty, especially if the company is not
just fined but closed and especially the newcomers, either employees or
shareholders who came to the firm after the wrongdoing and could not
have known of the potential liability but may bear the cost of their pre-
decessors’ malfeasance. At Nuremberg, none of this applied. There had
been total war and surrender, production was halted, assets destroyed or
frozen, supplies and labor unavailable, buyers and sellers gone, share-
holders and everyone else wiped out, corporate value and legal rules in
doubt. What prosecutor could weigh ordinary criteria, especially where
future decisions would be determined politically? “Too big to fail” has
no meaning for a company when an entire country has failed.

If Nuremberg offers no decisive precedent for entity liability, it may
still have lessons for a changing culture of corporate liability and respon-
sibility. For two generations, economists’ views on the nature of the firm,
agency theory, and decision making have trickled into the legal acad-
emy. But little of this penetrated or changed the practices of prosecu-
tors. US prosecutors continued to charge corporations, either together
with individuals (some states requiring an individual be charged along
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with a corporate defendant) or alone. Corporate prosecutions remained
a familiar part of white-collar enforcement in antitrust, environmental,
securities, government contracting, overseas bribery, and other areas of
law. In the civil law, practice was similarly unchanged; German scholars
still objected to corporate liability, less because of economic complex-
ity than because a morally grounded criminal law was felt to require a
guilty mind, which an inanimate corporate entity cannot have; what one
wag said of economics in Germany, that it is treated as a branch of moral
philosophy,* is more true of criminal law. Where the economists’ nexus-
of-contracts approach seemed to de-emphasize the formal corporate
“body,” the civil law scholars seemed convinced the corporation could
not have a mind, at least one capable of criminal intent.

Outside of prosecutors’ offices and the academy, though, things were
changing rapidly around 1990. Activists brought corporate ATS cases,
few but highly visible, basing claims on corporate international crimes.
Internationally a growing number of conventions and agencies obliged
corporations to do or refrain from certain acts. France and the Nether-
lands departed from their civil law tradition to create forms of corpo-
rate criminal liability. A few jurisdictions imposed criminal liability on
the partnership, historically a status never seen as having legal personal-
ity.>® On many fronts the current seemed to shift toward broadening li-
ability. And famously, the US Supreme Court’s cases on corporations’
rights to political speech’! and perhaps religious rights® seemed to un-
derscore the possibility of correlative liabilities. Inevitably there were ju-
risdictional holdouts. Again the obvious example was Germany, which
adhered to its doctrine that only natural persons could be tried, an ob-
jection that seems to have played a large part in negotiators’ unwilling-
ness to provide the ICC with jurisdiction over corporations.>® But it is no
small irony that another country has become identified in recent years
with corporate immunity rather than liability—the United States, the
home of corporate prosecutions.

At first this seems absurd. Every day seems to bring stories of crimi-
nal charges, pleas, and settlements requiring blue-chip companies to pay
tens of millions of dollars in fines.>* Yet the defendants are from phar-
maceutical, agricultural, automotive, and other industrial sectors, not
finance and banking. For that matter, few of the corporate cases even
come to trial. They are settled instead by deferred prosecution agree-
ments (DPAs) and nonprosecution agreements, recent tools that offer
an accused company a way out from both a public trial and many con-
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sequences of a conviction. Explanations vary for the rise of the DPAs
and administrative waivers. Perhaps they are an overreaction to the case
against Arthur Andersen, the accounting firm driven into bankruptcy
by charges later dismissed on appeal. Or DPAs are a rational choice be-
cause prosecutors and regulators are outgunned by big corporations,
or they allow lucrative recoveries for the government while prosecutors
move to easy-to-prove insider trading cases. Or perhaps, as one judge
warned, prosecutors and regulators are hesitant to test certain doctri-
nal tools, too solicitous of the welfare of the banks, or too intent on re-
structuring the entity’s future behavior without facing the painstaking
difficulty of gathering evidence about the past.>> Many of the reasons for
the eclipse of entity prosecutions today resemble what officials in 1947 in
their Berlin and Frankfurt headquarters likely said about Nuremberg:
rein in these overzealous prosecutors, they don’t realize how important
the big companies are, we can fix the firms by trying a few individuals
and overseeing new executives, and accountability for the past is only
one of many interests to be served. Beyond that, Nuremberg is of little
direct relevance.
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CHAPTER SEVEN

The Impact of the War Crimes
Tribunals on Corporate Liability
for Atrocity Crimes under US Law

David Scheffer

n this chapter I examine US federal enforcement of the Alien Tort

Statute,! focusing on federal court judgments that draw upon the stat-
utes and jurisprudence of the international and hybrid war crimes tri-
bunals.? The Supreme Court’s judgment in Kiobel v. Royal Dutch Pe-
troleum Co.? in 2013, while significant for Alien Tort Statute purposes
in limiting the extraterritorial reach of the law, did not alter the funda-
mental reliance of the federal courts on tribunal jurisprudence. Federal
courts remain respectful of, and cite tribunal jurisprudence and appear
to take quite seriously, the Rome Statute of the International Criminal
Court. There is much to learn from recent rulings in the United States
because corporate responsibility for the commission of genocide, crimes
against humanity, and serious war crimes is at the center of these cases,
albeit for civil and not criminal remedies. Some day the existing per-
sonal jurisdiction of the International Criminal Court may well be in-
voked to reach corporate executives, just as the International Criminal
Tribunal for Rwanda achieved that task in the Media case.* The time
may also arrive when either the International Criminal Court or some
other newly conceived tribunal holds corporations, as juridical persons,
accountable with civil or criminal penalties for commission of or com-
plicity in atrocity crimes.

Mitt Romney, the Republican presidential candidate in the United
States in 2012, opined on an Iowa bale of hay during his campaign that
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“corporations are people.”” He was aware that in 2010 the Supreme
Court had ruled in Citizens United v. Federal Election Commission
that corporations, for the purpose of the First Amendment free speech
clause, are equal to human beings.® If that is the accepted wisdom, then
such so-called people should be capable of committing atrocity crimes
and be held responsible for them just as are natural persons.

The Alien Tort Statute is a 1789 law that constitutes one sentence:
“The district courts shall have original jurisdiction of any civil action by
an alien for a tort only, committed in violation of the law of nations or a
treaty of the United States.”” As the Supreme Court explained in Sosa
v. Alvarez-Machain, its 2004 judgment concerning the Alien Tort Stat-
ute, “[T]he First Congress understood that the district courts would rec-
ognize private causes of action for certain torts in violation of the laws
of nations. . . . Still, there are good reasons for a restrained conception of
the discretion a federal court should exercise in considering a new cause
of action of this kind. Accordingly, we think courts should require any
claim based on the present-day law of nations to rest on a norm of in-
ternational character accepted by the civilized world and defined with
a specificity comparable to the features of the 18th-century paradigms
we have recognized.”® Those paradigms from the eighteenth century are
three in number: offenses against ambassadors, violations of safe con-
duct, and individual actions arising out of prize captures and piracy.

The Alien Tort Statute is unique to the United States; no other nation
has a law of comparable content. In fact, the law has been a remarkable
extension of US jurisdiction to events and perpetrators overseas in or-
der to uphold the most significant human rights norms of our times, and
that is why it has proven so controversial both at home and abroad and
why the Supreme Court reined in its extraterritorial reach in the Kiobel
judgment. The law was necessary at the time, in the late eighteenth cen-
tury, to demonstrate the new nation’s commitment to international law
and the protection of foreign diplomats and various interests on the high
seas, in particular. But it was rarely enforced until 1980, with a path-
breaking case, Fildrtiga v. Pefia-Irala, concerning a Paraguayan inspec-
tor general of police who kidnapped and tortured to death a seventeen-
year-old Paraguayan boy.” He was sued in federal courts by the boy’s
sister, who won the case with monetary damages awarded to compensate
for those acts of torture. Thereafter, a significant number of Alien Tort
Statute cases were brought against individual violators of the law of na-
tions. In the early 1990s, with the Unocal case concerning oil exploration
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in Burma,!® corporations began to be targeted for civil damages under
the Alien Tort Statute. So both natural persons, like the thuggish tor-
turer, and multinational corporations, including the major oil companies
and other extractive and manufacturing operations, became targets for
civil actions in federal courts.

The results of these complaints have been mixed, with more actions
against natural persons succeeding and far fewer surviving against cor-
porations, although the latter often have been short-circuited on polit-
ical question or other jurisdictional grounds, such as forum non con-
veniens or nonexhaustion of local remedies, or been settled prior to
judgment to the benefit of the particular victims bringing the suit. With
its Kiobel judgment, the Supreme Court has applied the presumption
against extraterritoriality with respect to corporate defendants and thus
further narrowed the instances where corporations may be held liable
under the Alien Tort Statute. But the issue originally raised in the Kio-
bel case, namely, whether corporations are liable at all under the Alien
Tort Statute, was not adjudicated by the Supreme Court. Indeed, for two
decades, from 1990 to 2009, the federal courts never questioned the ap-
plicability of the Alien Tort Statute to corporations, as tortfeasors, and
did not seriously undermine the most common form of corporate liabil-
ity, complicity in the commission of the torts, with any challenge to the
knowledge standard for aiding and abetting.

The federal courts have clarified that the reference to “torts” in the
Alien Tort Statute includes commission of atrocity crimes, namely,
genocide, crimes against humanity, and serious war crimes.!! This is fun-
damental because the courts have turned to the war crimes tribunals to
understand precisely what kind of torts, or that category of torts one can
equate with atrocity crimes, actually fall within the subject matter juris-
diction of the Alien Tort Statute and thus unleash this powerful weapon
for civil damages against corporations.

The Supreme Court, in Sosa v. Alvarez-Machain, explicitly noted, in
describing the subject matter jurisdiction of the Alien Tort Statute, “that
the door is still ajar subject to vigilant doorkeeping, and thus open to a
narrow class of international norms today.”'? The court set the bar very
high, and federal courts since 2004 have applied that high bar to legiti-
mize only the most serious violations of international law, almost always
being in the realm of egregious violations of human rights (such as tor-
ture) or the related field that is the subject matter jurisdiction of the war
crimes tribunals, namely, the full spectrum of atrocity crimes.
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In fact, it would be difficult to identify an atrocity crime—in which a
corporation may be either complicit or a direct perpetrator—that is also
free of Alien Tort Statute liability. Certainly, federal courts would not
ponder too long the Alien Tort Statute’s applicability to atrocity crimes.
The statutes of the war crimes tribunals as well as their respective juris-
prudence have established substantiality thresholds for charges of atroc-
ity crimes.!® This means that once a particular crime is charged and pros-
ecuted before any one of the tribunals, it almost certainly will enter the
realm of Alien Tort Statute liability. The International Criminal Court
is a permanent court, and the determination of what level and character
of criminal conduct falls within its jurisdiction will continue to evolve
each year. A federal judge twenty years from now will have a rich body
of jurisprudence, underpinned by law generated by the tribunals, to as-
certain what does or does not constitute an atrocity crime. He or she will
be able to use this knowledge to establish the parameters of Alien Tort
Statute liability.

Thus when presented with an Alien Tort Statute claim, federal courts
very often turn to the war crimes tribunals to understand whether the vi-
olation meets the high bar set by the tribunals for the crime itself. The
federal courts also turn to the tribunals to understand how to determine
the direct commission of the atrocity crime or whether the individual
or corporation has aided and abetted in the commission of the atrocity
crime.

Even though the tribunals only prosecute natural persons, that fact is
irrelevant when the federal courts are trying to determine what consti-
tutes a violation of international law that meets the eighteenth-century
paradigms underpinning the Alien Tort Statute. If the violation consti-
tutes an atrocity crime, then the federal courts will embrace it within
the norms intended by the Alien Tort Statute. But with respect to aid-
ing and abetting, some recent federal rulings—greatly contested now—
have abandoned the jurisprudence of the International Criminal Tribu-
nals for the former Yugoslavia and Rwanda (“Yugoslav Tribunal” and
“Rwanda Tribunal”) and seriously misinterpreted the Rome Statute of
the International Criminal Court so as to undermine the “knowledge”
standard for aiding and abetting. A highly controversial Yugoslav Tri-
bunal Appeals Chamber judgment in 2012 applied a “specific direction”
standard to aiding and abetting liability, only to be followed by a differ-
ently constituted panel of the Appeals Chamber that rendered a directly
conflicting judgment in a different case in early 2014, leading the prose-
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cutor to file a rare motion seeking review of the 2012 judgment. Through
it all—the many federal judgments and the copious briefings that accom-
pany federal cases of this nature—the statutes and jurisprudence of the
Yugoslav and Rwanda Tribunals, the Special Court for Sierra Leone, the
Extraordinary Chambers in the Courts of Cambodia, and International
Criminal Court, as well as the Nuremberg Military Tribunal judgments,
take center stage and indeed have become the primary sources of law for
the federal courts.

Consider the debate in political, academic, and judicial circles in the
United States about whether there should be any reference by federal
judges in their opinions to international tribunal or foreign court judg-
ments, and often even to customary international law that has not been
internally codified yet as treaty law for the United States.™* In fact, the
federal courts are bursting at the seams with full-scale reliance upon the
jurisprudence of the war crimes tribunals to determine the proper in-
terpretation and enforcement of federal law. This paradox, of American
courts fully embracing tribunal jurisprudence to determine the fate of
claims under federal law while some political, academic, and judicial di-
alogue paints foreign and international rulings as somehow poisonous to
the American system, becomes particularly stark when some senior con-
servative judges on the federal bench warmly invoke the Rome Statute
of the International Criminal Court and then misinterpret it to establish
both a narrow purpose standard for aiding and abetting and the denial
of corporate liability under the Alien Tort Statute altogether.

The Rome Statute has not been ratified as treaty law of the United
States, even though the United States signed the treaty on December 31,
2000. The world witnessed almost eight years of the George W. Bush ad-
ministration trying to undermine the court. Would any right-thinking
federal judge, particularly one of long-established conservative bear-
ing, rely on the presumptively toxic Rome Statute for his or her reason-
ing on a federal statute such as the Alien Tort Statute? In fact they do,
shamelessly.

This might best be described by relating my own journey in recent
years through several Alien Tort Statute cases, and one Yugoslav Tri-
bunal case itself infected with one of the federal rulings, in which I filed
amicus curiae (friend of the court) briefs to help clarify some issues con-
fronting the judges.

The story begins with Presbyterian Church of Sudan v. Talisman En-
ergy in 2009." This case concerned Alien Tort Statute claims by the
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Presbyterian Church of Sudan and many non-Muslim Sudanese vic-
tims of human rights abuses who sued the Canadian oil company Talis-
man Energy in relation to its drilling operations in southern Sudan, now
an independent nation. The plaintiffs alleged complicity by Talisman in
genocide and ethnic cleansing, including massive civilian displacement;
extrajudicial killing of civilians; torture; rape; and the burning down of
villages, churches, and crops. While the issue of corporate liability per se
did not yet arise in this case, the critical issue was the standard for aiding
and abetting liability.

The Court of Appeals for the Second Circuit (which includes New
York) relied upon a novel interpretation of Article 25(3)(c) of the Rome
Statute of the International Criminal Court to conclude that customary
international law requires that the aider and abettor essentially share the
intent of the perpetrator of the atrocity crime. This would contrast with
the aider and abettor being held to a knowledge standard, namely, pos-
sessing knowledge of or awareness of the perpetrator’s commission of
the atrocity crime and assisting or abetting such action, but not requir-
ing the prosecutor to prove that the aider and abettor shares the perpe-
trator’s specific intention.

The Second Circuit’s interpretation rests upon the use of the word
“purpose” in Article 25(3)(c), where this form of individual criminal li-
ability under the Rome Statute is described as, “For the purpose of fa-
cilitating the commission of such a crime, aids, abets or otherwise assists
in its commission or its attempted commission, including providing the
means for its commission.” The Second Circuit in Talisman reads “pur-
pose” to reflect a requirement of “shared intent,” and since, in its view,
the Rome Statute reflects customary international law, it must mean that
aiding and abetting liability requires demonstration of a shared inten-
tion with the perpetrator. Significantly, a knowledge standard for corpo-
rate aiding and abetting already had been confirmed by the US Court of
Appeals for the Eleventh Circuit, by two district courts in the US Court
of Appeals for the Ninth Circuit, and by several district courts in the
Second Circuit, including the Agent Orange Product Liability Litigation
in 2005 and the South Africa Apartheid Litigation in 2009.'°

In the corporate realm, and in 7alisman, it would be extremely diffi-
cult to prove corporate intent, shared with the government of the country
of investment, to unleash government soldiers and militia to ethnically
cleanse a swath of territory for oil exploration. One looks to aiding and
abetting theories of liability, which are far more prevalent for corporate
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operations. The Second Circuit Court of Appeals knocked the legs out
of corporate liability with this interpretation of the Rome Statute and
then required US federal law to adhere to a significant misinterpretation
of the Rome Statute. While the Second Circuit conveniently minimizes
corporate liability for human rights violations, how odd it has been that
some jurists would resort to the Rome Statute to make the case for cor-
porate freedom from liability.

In my amicus brief, filed alongside the plaintiff-appellants’ effort to
seek an en banc ruling from the Second Circuit, I argued that the Rome
Statute was never intended, in its entirety, to reflect customary interna-
tional law.!” Articles 5, 6, 7, and 8 of the Rome Statute indeed were ne-
gotiated to record customary international law regarding the substan-
tive crimes. If one applies the Sosa standard to the Rome Statute, one
can confidently identify the international crimes defined therein as rep-
resenting the types of crimes that have universal character and are of
a magnitude that falls within the jurisdictional scope of the Alien Tort
Statute. But that sharp focus on customary international law for subject
matter jurisdiction was never the aim of the negotiations regarding many
other provisions of the Rome Statute. While some of these other articles,
including within general principles of law, could be viewed as expres-
sions of customary international law, Article 25(3)(c) is not one of them.

That provision was negotiated not to codify customary international
law but to resolve the competing views of common law and civil law ex-
perts on what both camps could live with as an agreed bargain on indi-
vidual criminal responsibility. I do not recall a single discussion prior
to or during the Rome negotiations where the text of Article 25(3)(c)
on aiding and abetting as a mode of participation was being settled as a
matter of customary international law.

In earlier drafts, negotiators stumbled repeatedly over what eventu-
ally was consolidated in Article 30 of the Rome Statute regarding the re-
quired mental element for all of the atrocity crimes. For the longest time
we could not agree, between common law delegations and civil law del-
egations, precisely how the mens rea language would be resolved. The
Preparatory Committee draft in 1998, which was the initial working
draft in Rome, reflected this continued indecision in the aiding and abet-
ting language of what would become Article 25(3)(c): “[W]ith [intent]
[knowledge] to facilitate the commission of such a crime, aids, abets or
otherwise assists.”!#

It was only after negotiators reached Rome in the summer of 1998
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that they finally arrived at compromise language. We knew that Arti-
cle 30 of the Rome Statute, which deals with the required mental ele-
ment, was our agreed formula on how both intent and knowledge would
be described and applied as the mental element for all of the crimes.
Article 30(2)(b) had long been settled and easily captured the mens rea
requirement for aiding and abetting, namely, “[i]Jn relation to a conse-
quence, that person means to cause that consequence or is aware that
it will occur in the ordinary course of events.” In the negotiations, we
did not relegate aiding and abetting only to the first prong of “means to
cause that consequence” or to the second prong of “is aware that it will
occur in the ordinary course of events.” Of course, it is within the sec-
ond prong of awareness or knowledge that aiding and abetting tradition-
ally occurs and is validated under Yugoslav Tribunal and Rwanda Tribu-
nal jurisprudence.’

Even if one were to argue successfully that the Rome Statute requires
specific intent for an aider or abettor, that would be a highly peculiar
feature of the Rome Statute. There is no evidence to seriously suggest
that it represents international customary law. Since the judges of the In-
ternational Criminal Court have not ruled on this issue yet, there is no
guidance from them on how to interpret the Rome Statute. I argued in
my amicus curiae brief that the inquiry into what constitutes customary
international law for aiding and abetting should be conducted elsewhere,
namely, in the jurisprudence of the international and hybrid criminal tri-
bunals and in scholarly textbooks of recent date, almost all of which con-
firm a knowledge standard for aiding or abetting. My footnotes in the
Talisman amicus brief and subsequent amicus briefs in other cases and
my coauthored article on this issue in the Berkeley Journal of Interna-
tional Law are replete with citations to tribunal jurisprudence upholding
the knowledge standard.

Furthermore, the Appeals Chamber of the Special Court for Sierra
Leone directly addressed the Article 25(3)(c) standard in the Rome Stat-
ute in its 2013 judgment convicting Charles Taylor of aiding and abetting
atrocity crimes in Sierra Leone.? The Appeals Chamber found that the
“Rome Statute has no bearing on the mens rea elements of aiding and
abetting liability under customary international law. . . . [T]he Appeals
Chamber reaffirms that knowledge is a culpable mens rea standard for
aiding and abetting liability under Article 6(1) of the Statute [of the Spe-
cial Court for Sierra Leone] and customary international law.”?' It also
concluded, “The final responsibility to interpret the Rome Statute rests
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with the ICC Appeals Chamber. . . . Until it has made its views known,
speculative exercises do not assist in the identification of the law, and
established customary international law, as consistently articulated and
applied in the jurisprudence of international criminal tribunals from the
Second World War to today, must bear more weight than suppositions as
to what Article 25(3)(c) does or does not mean.”??

Talisman Energy, having avoided liability under the high bar for aid-
ing and abetting set by the Second Circuit, once again prevailed when
the Second Circuit denied the application for a rehearing en banc. In a
last-ditch effort, the Sudanese victims filed a petition for writ of certio-
rari before the Supreme Court. I filed a new amicus curiae brief at the
Supreme Court in support of that petition.”? The Supreme Court denied
the petition, without comment, in October 2010.2* Thus the Second Cir-
cuit’s novel interpretation of aiding and abetting liability, relying heav-
ily on a misinterpretation of the Rome Statute and casting aside years of
the war crimes tribunals’ jurisprudence, still stands as federal law in the
Second Circuit.

The Talisman judgment was quickly followed by Kiobel v. Royal
Dutch Petroleum, again in the Second Circuit.? This Alien Tort Statute
case involved Nigerian residents who accused Royal Dutch Petroleum
Company and Shell Transport and Trading Company, acting through
a Nigerian subsidiary, of aiding and abetting the Nigerian government
in committing human rights violations, including killings, torture, and
forced exile, among other crimes. The plaintiffs alleged that Royal
Dutch Shell aided these violations by providing transportation to Ni-
gerian forces, allowing their property to be used as staging grounds for
attacks, and providing food and compensation to soldiers. The Second
Circuit invoked the new Talisman intent standard for aiding and abet-
ting to dismiss the claims against Royal Dutch Shell. But the Court of
Appeals in Kiobel went much further, ruling for the first time in Ameri-
can jurisprudence, and in defiance of two decades of Alien Tort Statute
litigation against multinational corporations, that there is no corporate
liability under the Alien Tort Statute. The judges’ source of law for this
remarkable ruling was none other than the Rome Statute.

Two of the three judges on the Second Circuit Court of Appeals
panel concluded that because the Rome Statute excluded juridical per-
sons from criminal prosecution for atrocity crimes before the Interna-
tional Criminal Court, then the negotiators must have concluded that
corporate liability of any character for such crimes must not exist un-
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der international law. The Circuit Court drew from its misinterpretation
of footnote 20 of Sosa v. Alvarez-Machain, the requirement that corpo-
rate liability be a “specific, universal, and obligatory” legal norm in or-
der to hold Royal Dutch Petroleum or any other corporation liable un-
der the Alien Tort Statute. Footnote 20 of Sosa reads: “The Supreme
Court instructed the lower courts to consider when ruling on ATS claims
‘whether international law extends the scope of liability for a violation of
a given norm to the perpetrator being sued, if the defendant is a private
actor such as a corporation or an individual.””?¢

By misconstruing footnote 20, the Second Circuit required that the
character of the tortfeasor must be firmly established as a matter of in-
ternational law in order to attract liability. The circuit court misinter-
preted the drafting history of the Rome Statute as revealing that the
global community lacks a “consensus among States concerning corpo-
rate liability for violations of customary international law.” The two ap-
peals court judges relied heavily on the Rome Statute to argue for the
lack of corporate liability under international law, and thus they shielded
multinational corporations even from civil liability. But they did so by
utterly misinterpreting Supreme Court precedent (the Sosa decision)
and then misinterpreting what negotiators were examining in Rome
when corporations were excluded from the personal jurisdiction of the
International Criminal Court.?’

Judge Leval, the third judge, thoroughly rebutted the views of Judges
Jacobs and Cabranes on corporate liability and found ample authority,
while applying commonsense reading to both US and international law,
to solidly lock in corporate liability under the Alien Tort Statute. The
Kiobel judgment was appealed to the Supreme Court in a petition for
writ of certiorari; I filed an amicus curiae brief at the Supreme Court ex-
plaining what happened to corporate liability in the Rome Statute talks.
I wrote in that brief,

While it may be true that some countries allow certain civil penalties to arise
within domestic criminal actions, Sosa, 542 U.S. at 762, the negotiators at
Rome could not agree either on criminal liability for corporations or the pun-
ishment for “convicting” a corporation, including the formula for imposing
civil penalties alongside mandatory criminal penalties. As a result, we de-
cided to retain our narrow focus on criminal liability of individuals only—
under a statute designed to create an international criminal court—and left

civil damages for natural and juridical persons out of the discussion and the
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court’s jurisdiction. To read the failure to agreed on and resulting omission
of criminal liability for juridical persons under the Rome Statute as an “ex-
press rejection . . . of a norm of corporate liability in the context of human
rights violations,” Kiobel, 621 F3d at 139 (emphasis in original), is incorrect.
To then posit that one can infer, under Sosa, that lack of criminal liability in
the Rome Statute should dictate a lack of civil liability for juridical persons
under the Alien Tort statute is both a misunderstanding of the negotiations at

Rome and an illogical reading of Sosa.?

Relying upon the Second Circuit’s reasoning in Kiobel, the Fourth
Circuit Court of Appeals applied the purpose standard for aiding and
abetting in its judgment in Aziz v. Alcolac, Inc., a case seeking to en-
force the Alien Tort Statute.?’ Thus only the Second and Fourth Circuit
Courts of Appeal have embraced the purpose, or intent, standard for
aiding and abetting under the Alien Tort Statute.

The Supreme Court agreed to consider Kiobel and did so during two
sessions of oral arguments, the first on February 28, 2012, and the reargu-
ment on October 1, 2012.%° Because the Supreme Court never reached ei-
ther the corporate liability or aiding and abetting issues in its judgment,
rendered on April 17, 2013, there remains a circuit split in the US federal
courts on the aiding and abetting liability standard and on corporate li-
ability for atrocity crimes, as they are framed under the Alien Tort Stat-
ute. In the Seventh Circuit, a district court in Indianapolis held in Flomo
v. Firestone Natural Rubber (a child labor case in Firestone rubber plan-
tations in Liberia) that the Kiobel ruling in the Second Circuit was per-
suasive enough on corporate liability to scuttle the plaintiffs’ case in the
Seventh Circuit.?! That case went on appeal to the Court of Appeals for
the Seventh Circuit, sitting in Chicago, and I sat behind plaintiffs’ coun-
sel during the hearing in early June 2011.

The oral arguments were remarkable. There sat perhaps the three
most conservative judges on the Seventh Circuit, led by one of the most
famous conservative Court of Appeals judges in America, Judge Rich-
ard Posner. Posner crucified Firestone’s counsel on the issue of corpo-
rate liability. At one point he exclaimed to the appellate litigator, who
seemed not to appreciate the importance of Nuremberg or any interna-
tional law since then and who argued that the Second Circuit’s judgment
in Kiobel absolved Firestone of all responsibility, “Well, you lost me!”
The Seventh Circuit Appeals judgment completely upheld corporate li-
ability under the Alien Tort Statute.® But the judges dismissed the case
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against Firestone because, in their view, the plaintiffs had not substanti-
ated that the child labor charges rose to the standard of violations of in-
ternational law required by Sosa—in other words, they were not shown
to be atrocity crimes or even human rights violations of indisputable
character under customary international law—and thus they fell outside
the subject matter jurisdiction of the Alien Tort Statute. Nonetheless,
this was a victory for corporate liability under the Alien Tort Statute.

Meanwhile, the US District Court for the Central District of Cali-
fornia followed the Second Circuit’s ruling in Kiobel on both the aid-
ing and abetting and corporate liability standards when it dismissed the
case of John Doe I, II, and II v. Nestle USA, which concerns Malian
child slaves who were allegedly trafficked from Mali to Cote d’Ivoire and
forced to work twelve- to fourteen-hour days with no pay, little food or
sleep, and frequent beatings—all to meet the labor demands of Nestle,
Archer Daniels Midland Company, and Cargill Cocoa.?* The US Court
of Appeals for the Ninth Circuit, sitting en banc, reversed and vacated
the district court’s dismissal on September 4, 2014.3 (In 2010, I filed an
amicus curiae brief challenging the district court’s findings on both aid-
ing and abetting and corporate liability.) The Court of Appeals re-
jected the defendants’ argument that corporations could never be sued
under the Alien Tort Statute and, reaffirming its earlier ruling in Sarei
v. Rio Tinto,*® held that “a court should look to international law and de-
termine whether corporations are subject to the norms underlying that
claim.”¥” The Court of Appeals described corporate liability under the
Alien Tort Statute as being guided by three principles: “First the anal-
ysis proceeds norm-by-norm; there is no categorical rule of corporate
immunity or liability. Second, corporate liability under an ATS claim
does not depend on the existence of international precedent enforcing
legal norms against corporations. Third, norms that are ‘universal and
absolute,” or applicable to ‘all actors,” can provide the basis for an ATS
claim against a corporation. To determine whether a norm is univer-
sal, we consider, among other things, whether it is ‘limited to states’ and
whether its application depends on the identity of the perpetrator. We
conclude that the prohibition against slavery is universal and may be as-
serted against the corporate defendants in this case.”3®

Regarding corporate liability for aiding and abetting, the Court of Ap-
peals affirmed the substantiality test for such assistance but “declined to
decide whether the assistance must also be specifically directed towards
the commission of the crime.” The Court of Appeals then “remanded to
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the district court with instructions to allow the plaintiffs to amend their
complaint in light of recent decisions of international criminal tribu-
nals addressing the ‘specific direction’ requirement.”*® That case thus re-
mained pending for further adjudication at the time of this writing. We
will examine shortly the “recent decisions of international criminal tri-
bunals” that proved so influential with the federal judges of the Ninth
Circuit Court of Appeals by the summer of 2014.

Another significant development occurred in the DC Circuit Court of
Appeals in the case of John Doe VIII et al. v. Exxon Mobil Corporation,
et al., a complaint under the Alien Tort Statute by fifteen Indonesian
villagers from the Aceh territory alleging that Exxon’s security forces
committed murder, torture, sexual assault, battery and false imprison-
ment, and various common law torts.** They alleged that Exxon took
actions both in the United States and at its facility in the Aceh prov-
ince that resulted in their injuries. In a judgment handed down on July 8§,
2011, the Court of Appeals rejected the entire Kiobel analysis on aiding
and abetting and on corporate liability, citing my Talisman brief before
the Supreme Court and in five instances citing my coauthored Berke-
ley Journal of International Law article of early 2011, all to clarify that
the Rome Statute simply does not mean what the two Second Circuit ap-
peals judges interpreted it to mean.*!

The DC Circuit Court of Appeals also looked to war crimes tribunal
jurisprudence to confirm the knowledge standard for aiding and abetting
liability. The Court of Appeals held: “The court therefore looks to cus-
tomary international law to determine the standard for assessing aiding
and abetting liability, much as we did in addressing availability of aiding
and abetting liability itself. Important sources are the international tri-
bunals, mandated by their charter to apply only customary international
law. Two such tribunals, the International Criminal Tribunals for the
Former Yugoslavia and Rwanda, are considered authoritative sources
of customary international law [Hamdan, Abagninin, Ford v. Garcial.
They have declared the knowledge standard suffices under customary
international law.”* The majority reversed the lower court’s dismissal of
the Alien Tort Statute claims and remanded the combined cases to the
district court. The lengthy majority opinion is a definitive treatment of
both the aiding and abetting and corporate liability issues.

Thus, the Seventh, Ninth, Eleventh, and DC Circuit Courts of Appeal
have confirmed corporate liability under the Alien Tort Statute, and the
Eleventh and DC Circuit Courts of Appeal have confirmed the knowl-
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edge standard for aiding and abetting, while the Ninth Circuit has left
that issue open for further review. The Second Circuit is the outlier by
denying corporate liability and joins with the Fourth Circuit in requir-
ing a specific intent standard for aiding and abetting. In the future, the
Supreme Court may be asked to resolve the circuit split within the fed-
eral circuits. If and when the Supreme Court is so tasked, the briefing
will be dense with tribunal jurisprudence and interpretative analysis of
the Rome Statute. One can expect the Supreme Court, if the opportu-
nity arises, to rely on the war crimes tribunals and the Rome Statute
for guidance. Of course, there may emerge a different perspective from
some of the justices on whether the court should look to international
sources of this character to interpret the Alien Tort Statute, but the most
interesting element of the end game in federal jurisprudence doubtless
will be federal judges’ reliance on tribunal jurisprudence and statutory
interpretation to confirm the character of federal law. Who would have
predicted such reliance in the early 1990s, when the Alien Tort Stat-
ute began to be enforced against corporations and when the tribunal-
building era began?

The Appeals Chamber of the Yugoslav Tribunal still could influ-
ence the end game for the Alien Tort Statute. To begin with, there was
a long-standing appeal before the Appeals Chamber by former General
Dragoljub Ojdani¢, sentenced to fifteen years’ imprisonment for crimes
against humanity against Kosovo Albanians.* He amended his appeal
on the heels of the Talisman ruling to argue that the mens rea require-
ment of aiding and abetting as established under customary interna-
tional law had been defined properly by the Talisman judgment of the
Second Circuit Court of Appeals to require the Yugoslav Tribunal to
abandon its long-standing knowledge standard and embrace the intent
standard, which probably would have been more difficult for the prose-
cutor to prove.* I filed an amicus curiae brief with the Appeals Cham-
ber, which accepted it, challenging resort to Talisman and urging the
Appeals Chamber to stay the course with the knowledge standard on
aiding and abetting.* However, on January 25, 2013, Ojdani¢ fully ac-
cepted the judgment of the Trial Chamber, withdrew his appeal, and
agreed to serve out his sentence.*® So ultimately the Appeals Chamber
did not address the issue in Ojdanic.

But shortly thereafter, on February 13, 2013, the Appeals Chamber
of the Yugoslav Tribunal shattered the consensus on the actus reus stan-
dard for aiding and abetting that had long held firm in that court and in
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other international tribunals. In Prosecutor v. Perisi¢, a split panel (4-1)
of the Appeals Chamber judges reversed the Trial Chamber judgment
that had found Momcilo Perisi¢, the chief of general staff of the Yugo-
slav Army and thus its most senior officer, guilty of aiding and abetting
assistance to the Army of Republika Srpska and the Army of the Ser-
bian Krajina by making a substantial contribution to the commission of
crimes in Sarajevo and Srebrenica between 1993 and 1995, by knowing
that his assistance aided in the commission of the charged crimes, and by
being aware of the general nature of the crimes.”’” The Appeals Chamber
required a higher threshold for conviction, ruling that “specific direc-
tion” is an element of aiding and abetting liability and that no conviction
for aiding and abetting a crime may be entered if specific direction has
not been proved beyond reasonable doubt. The majority held that the
element of specific direction points to establishing a culpable link be-
tween assistance provided by the accused and the crimes of the princi-
pal perpetrators, and that had not been proven with respect to Perisi¢.*
The Appeals Chamber acknowledged “that specific direction may in-
volve considerations that are closely related to questions of mens rea.”™
It is indeed difficult to imagine an aider and abettor specifically direct-
ing the commission of a crime without also having the specific intent to
join the primary perpetrator in committing that crime, thus vitiating any
knowledge standard for aiding and abetting. The Appeals Chamber ac-
quitted Perisic.

Relying on the Appeals Chamber ruling, a Trial Chamber of the Yu-
goslav Tribunal shortly thereafter, in another split decision (2-1), ac-
quitted Jovica StaniS$i¢ and Franko Simatovi¢ of aiding and abetting
in the ethnic cleansing of Croats and Muslims in Croatia and Bosnia-
Herzegovina.’® The Trial Chamber found that the accused’s assistance
was not specifically directed toward commission of the crimes of mur-
der, deportation, forcible transfer, or persecution but allowed for the
reasonable conclusion that the assistance was specifically directed to-
ward establishing and maintaining Serb control over these areas. The
majority in Stanisi¢ and Simatovi¢ was unable to conclude, under the
specific direction standard, that the assistance rendered in fact aided
and abetted the charged crimes. “Proof of specific direction in such cir-
cumstances requires evidence establishing a direct link between the aid
provided by an accused and the relevant crimes committed by principal
perpetrators.”>!

Dissenting Judge Michele Picard found the Perisi¢ jurisprudence on
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aiding and abetting “overly restrictive” and yet also determined “that
the ‘specific direction’ requirement can be inferred from the Accused’s
actions.”” She concluded, “The Accused in this case knowingly funded
and armed criminals, and even trained them in illegal warfare (human
shields) so that they could commit the crimes which the Accused knew
(majority: must have known) these men would ultimately commit. If we
cannot find that the Accused aided and abetted those crimes, I would
say we have come to a dark place in international law indeed. It is a
place, in the words spoken by the Honorable Judge Robert H. Jackson
in 1949, where ‘law has terrors only for little men and takes note only of
little wrongs.””33

Not surprisingly, the tide soon began to turn back to the substantial-
ity and knowledge standards for aiding and abetting. On September 26,
2013, the Appeals Chamber of the Special Court for Sierra Leone up-
held the Trial Chamber conviction of former Liberian president Charles
Taylor on charges of aiding and abetting rebel forces against the civil-
ian population of Sierra Leone over five years of civil war.>* The Ap-
peals Chamber applied the knowledge standard to its aiding and abet-
ting analysis, as had the Trial Chamber, in upholding the conviction of
Charles Taylor.» The judges explicitly rejected the “specific direction”
standard set by the Yugoslav Tribunal Appeals Chamber in the Perisi¢
judgment, finding that it lacked a “clear, detailed analysis supporting the
conclusion that ‘specific direction’ is an element of aiding and abetting
under customary international law.”

In conclusion, the Appeals Chamber of the Special Court for Sierra
Leone rejected the Perisi¢ criteria for aiding and abetting liability and
upheld the overwhelming jurisprudence of the Yugoslav Tribunal and
other tribunals confirming that (a) “the actus reus of aiding and abetting
liability under Article 6(1) of the Statute [of the Special Court for Sierra
Leone] and customary international law is that an accused’s acts and
conduct of assistance, encouragement and/or moral support had a sub-
stantial effect on the commission of the crimes charged for which he is
to be held responsible,”’ and (b) “[tJhe Appeals Chamber*s review of the
post—Second World War jurisprudence and subsequent case law demon-
strates that under customary international law, an accused‘s knowledge
of the consequence of his acts or conduct—that is, an accused’s know-
ing participation in the crimes—is a culpable mens rea standard for indi-
vidual criminal liability. In light of the foregoing, the Appeals Chamber
reaffirms that knowledge is a culpable mens rea standard for aiding and
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abetting liability under Article 6(1) of the Statute and customary interna-
tional law.”>® The Appeals Chamber failed to find any evidence “of state
practice indicating a change in customary international law from the
existing parameters of personal culpability for aiding and abetting the
commission of serious violations of international humanitarian law.”*

Then, on January 23, 2014, in Prosecutor v. Sainovic et al., a different
panel of Yugoslav Tribunal Appeals Chamber judges from that consti-
tuted for the Perisi¢ case rejected (4-1) the “specific direction” element
for aiding and abetting under customary international law and restored
the knowledge standard:

[A]s correctly stated in the FurundZija Trial Judgement and confirmed by
the Blaski¢ Appeal Judgement, under customary international law, the ac-
tus reus of aiding and abetting “consists of practical assistance, encourage-
ment, or moral support which has a substantial effect on the perpetration of
the crime.” The required mens rea is “the knowledge that these acts assist
the commission of the offense.” The Appeals Chamber reaffirms the position
taken by the Blaski¢ Appeal Judgement in this regard.

Accordingly, the Appeals Chamber confirms that the Mrksi¢ and Sliji-
vancanin and Lukié¢ and Luki¢ Appeal Judgements stated the prevailing law
in holding that “‘specific direction’ is not an essential ingredient of the ac-
tus reus of aiding and abetting,” accurately reflecting customary interna-
tional law and the legal standard that has been constantly and consistently
applied in determining aiding and abetting liability. Consequently, the Ap-
peals Chamber, Judge Tuzmukhamedov dissenting, unequivocally rejects the
approach adopted in the Perisi¢ Appeal Judgement as it is in direct and mate-
rial conflict with the prevailing jurisprudence on the actus reus of aiding and

abetting liability and with customary international law in this regard.®®

The prosecutor of the Yugoslav Tribunal filed a motion before the
Appeals Chamber on February 3, 2014, requesting reconsideration of its
acquittal of Perisi¢ for aiding and abetting charged crimes. The prose-
cutor wrote, “Reconsideration is justified in light of the Appeals Cham-
ber’s recent holding in the Sainovié Appeal Judgement that the Perisi¢
Appeals Chamber erred in law by requiring, for the first and only time,
proof of specific direction as an element of aiding and abetting contrary
to the Tribunal’s consistent jurisprudence and customary international
law.”®! Not surprisingly, the same panel of the Appeals Chamber that
had ruled in the Perisi¢ case denied the prosecutor’s motion, ruling that
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it had no power to reconsider final judgments and emphasizing the im-
portance of certainty and finality of judgments.®> The Appeals Cham-
ber once again will deliberate on the issue of specific direction in aiding
and abetting liability during the appeal by the prosecutor in Stanisi¢ &
Simatovic.

One should not be surprised if federal courts seize upon these devel-
opments in the Yugoslav Tribunal and the Special Court for Sierra Le-
one when adjudicating future cases, particularly under the Alien Tort
Statute, concerning individuals and corporations where the claim rests
with aiding and abetting atrocity crimes. When combined with a proper
reading of the Rome Statute and the preponderance of tribunal juris-
prudence upholding the substantiality and knowledge standards, federal
courts (including perhaps some day the Supreme Court) should find the
Second and Fourth Circuits’ criteria for aiding and abetting seriously
flawed, either for individuals or corporations.

Nonetheless, the Supreme Court’s judgment in Kiobel, which nar-
rows the reach of the Alien Tort Statute over corporations because of
the court’s application of the presumption against extraterritoriality, ac-
cords prominence to the Second Circuit’s invitation in its own ruling in
that case to give more serious consideration to civil actions against cor-
porate officers and their often considerable personal assets for such in-
dividuals’ critical roles in guiding corporate conduct leading to atrocity
crimes and other human rights abuses. As the Second Circuit appeals
court wrote, “We note only that nothing in this opinion limits or fore-
closes suits under the ATS against the individual perpetrators of vio-
lations of customary international law—including the employees, man-
agers, officers, and directors of a corporation—as well as anyone who
purposefully aids and abets a violation of customary international law.”%?
While bringing a civil action against a corporation is perhaps easier than
against a chief executive of that company, in terms of discovery and rem-
edies, the Second Circuit opened the door wide for the legal academy to
strategize ways in which to hold corporate executives accountable with
civil remedies before federal courts. So this story is by no means over
in the United States, either for corporate liability or executive officer
liability.

The former prosecutor of the International Criminal Court, Luis
Moreno-Ocampo, created a firestorm in 2004 when he told reporters
during an International Bar Association meeting in San Francisco that
corporate officials who participate in atrocity crimes may be subject to
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prosecution by the court.® The American business community pounced
on him, as did federal judge Michael Chertoff (later to become secre-
tary of Homeland Security under President George W. Bush) who crit-
icized what he considered the dangerous overreach of the International
Criminal Court.% But the reality of corporate operations that may be
connected to the commission of atrocity crimes will not fade away; cor-
porate executives doubtless will be exposed to inquiries and possible
investigations.

When the crime of aggression is activated for the International Crimi-
nal Court, perhaps as early as 2017, such codification of the individual’s
criminality could have profound impact on corporate officers in terms of
criminal prosecution. It also could expose corporations engaged in war-
related enterprises, such as arms manufacturing and military contract-
ing, to Alien Tort Statute liability. A ruling by the International Crim-
inal Court invoking its jurisdiction over the crime of aggression could
be interpreted by a federal court as establishing the basis for Alien Tort
Statute liability over an atrocity crime, as similar rulings by the war
crimes tribunals since 1995 have deeply influenced the range of torts, or
atrocity crimes, that fall within the violations of the law of nations estab-
lished by the Alien Tort Statute.

It would be surprising if federal courts ceased drawing upon the ju-
risprudence of the international war crimes tribunals to interpret and
enforce the Alien Tort Statute. Despite the Supreme Court’s restraint
on the enforceability of that law in 2013, one can expect a good number
of Alien Tort Statute cases in the future.®” Federal judges will continue
to seek informed guidance about the character of the atrocity crimes at
stake, the nature of participation in illegal conduct by an individual or
corporation, and whether corporations and their executives can be held
accountable. International criminal justice has generated and will con-
tinue to offer sophisticated perspectives for such challenges ahead.
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CHAPTER EIGHT

Sanction and Socialize

Military Command Responsibility and Corporate
Accountability for Atrocities

Scott A. Gilmore

or decades, the corporate social responsibility (CSR) movement

has faced a dilemma: should corporate obligations to respect hu-
man rights be binding law or voluntary principles? The problem is more
pointed when it comes to international crimes: genocide, war crimes,
and crimes against humanity. Is industry self-regulation a proper re-
sponse to mass atrocity? If not, how should law and public policy inter-
vene? Once confined to scholarly journals, the debate is playing out in
the courtroom. In 2004, Ronen Shamir posited that dueling strategies of
CSR were being litigated into existence: lawsuits filed by human rights
advocates sought to translate CSR norms into enforceable law, while
corporate defendants and lobbyists sought to resist CSR’s legalization.!
A decade later, this struggle has crystallized into two competing—and
often mutually exclusive—visions of corporate responsibility.? One rests
on the power of penalties to rein in corporate abuses. The other rests on
the power of socialization to induce businesses to internalize best prac-
tices and aspire to good corporate citizenship. One invokes a penal code,
the other an honor code.

This chapter seeks to escape this binary. CSR must embrace the pe-
nal code of legal sanctions and the honor code of socialization if it is to
achieve a well-incentivized regime for corporate responsibility. And it
can draw on a powerful model: the international laws of war. Mitigating
the human rights impact of war and business are similar projects. Both
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seek to graft humanitarian concerns onto hierarchical organizations
whose core missions seem indifferent—or opposed—to protecting hu-
man rights. A corporation exists to make profits, an army to wage war.
Even so, international law has developed a powerful legal regime for set-
ting humanitarian limits on armed conflict: the doctrine of command
responsibility. This regime fuses external policing with self-regulation,
sanctions with socialization. It has a preventive component that instills
humanitarian concerns through training and oversight. But it also has
a punitive component: commanders can be prosecuted if they knew, or
should have known, that their subordinates were committing crimes and
they failed to make reasonable efforts to prevent the abuses or punish
the perpetrators.

For the laws of war, these regimes of sanction and socialization are
complementary and mutually reinforcing. In contrast, the CSR project
has yet to achieve this symmetry. Although CSR has promoted industry
self-regulation, it has not realized any meaningful sanctions for corpo-
rate abuses. Further, no international court has ever prosecuted a busi-
ness entity, despite revelations of corporate complicity in atrocity crimes.
Since Nuremberg, only a handful of corporate officers have stood in the
dock of international justice.

If corporate accountability has been a blind spot for global criminal
justice, it has fared little better in domestic courts. In a series of three
decisions, the US Supreme Court gutted the decades-long effort to hold
multinationals civilly liable under the Alien Tort Statute for atrocities
committed around the world.> Prosecution has been a nonstarter. The
United States has never prosecuted a corporation or its officers for a hu-
man rights crime. In Europe, new opportunities—and obstacles—have
emerged for prosecuting extraterritorial corporate abuses. Meanwhile,
across the global South the disparity of power and resources between
multinationals and local regulators has created an accountability gap.

Faced with this gap, the CSR movement should redouble its efforts
to establish binding legal obligations rather than retreat into voluntary
self-regulation, not least because industries most likely to violate hu-
man rights—the extraction, arms, and private military sectors—are also
the least susceptible to volunteer CSR initiatives. This chapter argues
that in these high-risk sectors, the CSR movement should look to the
laws of war. The command responsibility doctrine offers a regulatory
model that leverages sanctions to induce businesses to adopt cultures of
compliance. CSR advocates should press courts, prosecutors, and leg-
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islators to apply the command responsibility doctrine to the corporate
chain of command. In companies, as in armies, the lines of control—
between managers and employees, entities and officers, and parents and
subsidiaries—should define the lines of liability.

Companies of War and Business: Historical, Structural,
and Transnational Ties

War was a business affair long before President Eisenhower warned
against the rise of the military-industrial complex. There is a long
though little studied history of business in war. It is no accident that the
word company shares military and commercial connotations: the mod-
ern corporation and the modern military share a common nucleus. The
private mercenary armies of the Thirty Years’ War were some of Eu-
rope’s first joint stock firms, while global mercantile companies, like the
English East India Company, fielded their own armies. To this day, cor-
porations and militaries share structural features. And it is often their
transactions that give rise to the most devastating business impacts on
human rights. This section examines these ties, laying a foundation for
the models of regulation explored below.

Common Origins: Mercenary and Mercantile Companies

Today, one tends to think of the military as an arm of the state. But for
centuries in premodern Europe, the greatest weapon of prince and king
was not the sword but the contract. War was a private enterprise. Large-
scale mercenarism flourished in fourteenth- and fifteenth-century Eu-
rope. Indeed, as Janice E. Thomson notes, military contractors—the
free companies and condottieri—dominated not just warfare but also
the economy, establishing one of Europe’s first free markets.* By the
Thirty Years’ War in the seventeenth century, the private army of Count
Albrecht von Wallenstein had become “the biggest and best organized
private enterprise seen in Europe before the twentieth century.”

These private armies sowed the seeds of modern business and mili-
tary entities. Wallenstein’s army took a recognizable business form: its
officers were investors, receiving stock in exchange for fielding men and
equipment.® Wallenstein also pioneered military organization, creat-
ing a general staff system, payroll, and specialized officers for training,
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logistics, and justice.” Even firms that were not in the business of war had
fighting forces. The mercantile companies of the seventeenth and eigh-
teenth centuries—prototypes of the modern multinational corporation—
maintained armies and navies and put territory under armed occupa-
tion.® In 1661, the English East India Company received a royal charter
to make war.’ By 1757, the company had established English rule in In-
dia: a corporation conquering a country.!?

Despite these shared origins, the modern military and corporation
took divergent paths. After the Peace of Westphalia in 1648, nation-
states gradually monopolized organized violence, integrating militaries
into government.!! The corporation, in contrast, saw a reverse trend. It
came to be viewed less as a public body—a creature of law and sovereign
charter—and more as a private association of individuals—a creature of
contract.'?

Common Structures: Hierarchy and Extraterritoriality

Today, despite the obvious differences, there remain structural similar-
ities between the two institutions, especially the globe-spanning multi-
nationals that are distant cousins of the East India Company. Both are
hierarchical organizations: militaries have their rank and regiments, cor-
porations their shareholders, directors, and officers. And both are con-
stituted for a narrow mission: an army’s raison d’étre is warfare, a cor-
poration’s profit. Both are subject to internal and external controls. A
corporation has its charter, bylaws, and codes of conduct. But corpo-
rations are also policed by government regulators—and influenced by
shareholders, consumers, and other stakeholders. Similarly, militaries
have their codes of military justice and their courts martial. Yet their
members are normally subject to civilian authority and, for war crimes,
to civilian prosecutors in domestic and international courts.

Finally, militaries and multinationals are often extraterritorial enti-
ties. They can operate across borders, legal jurisdictions, and polities.
This liminal nature can tempt both institutions to leave ethical norms
behind when they enter foreign battlefields or foreign markets. Con-
duct unthinkable at home can be rationalized when “doing business in
a tough neighborhood.” At the same time, home states seeking to avoid
diplomatic friction can be reluctant to police misconduct committed
abroad.”® Thus the transnational nature of both institutions can create
serious governance gaps.
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Common Problems: The Risks of Business in Conflict

It is in these gaps that transactions between militaries and corporations
often give rise to serious human rights violations. Consider three exam-
ples: the pillage of natural resources in conflict zones, the arms trade,
and private military contracting. From Colombia to the Congo, the ille-
gal exploitation of natural resources has become a primary means of fi-
nancing twenty-first-century conflict.!* As James G. Stewart notes, inter-
national and domestic courts can prosecute corporate actors for the war
crime of pillage.”” Yet there has been no meaningful legal accountabil-
ity since German industrialists were put on trial after World War II. The
arms trade is another intersection; private sales of weaponry to armed
groups or repressive regimes have enabled massive civilian casualties.!S
Although a tribunal at Nuremberg established that the German makers
of Zyklon B could be prosecuted for the mass killings they enabled, that
precedent has rarely been followed; few arms dealers have been tried for
abetting atrocities."”

Finally, mercenarism has returned. The use of private military and
security contractors by national governments and the United Nations
has exploded in the past two decades; estimates of annual revenue for
the private military industry range from $20 to $100 billion."® Yet ac-
countability has not followed military contractors onto the battlefield.
Although bound by the laws of war, in practice, contractors often elude
enforcement. In the United States, a lack of political will has barred
prosecutions or limited them to low-ranking culprits. Meanwhile, ef-
forts to hold contractors civilly liable for war crimes have been derailed
by sovereign immunity, state secrets, and other avoidance doctrines."
Given these links between business and warfare, and the structural par-
allels between corporations and militaries, the next sections explore how
these entities are regulated on either side of the transaction.

Humanizing War: Military Responsibility for Atrocities

Over centuries, international law has developed a powerful legal regime
for imposing humanitarian limits on armed conflict. War has always
been highly regulated; from Sun Tzu’s The Art of War to Roman cus-
tom, codes of conduct and rules of engagement have ancient origins.?
These customary norms later crystallized into written law with the emer-
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gence of international humanitarian law (IHL) in the nineteenth cen-
tury. Since the first Geneva Convention was adopted in 1864, rules for
the protection of civilians, the wounded, and cultural objects in warfare
have been propagated by civil society, embraced by military leaders, and
enforced by tribunals.?! IHL’s emergence as a regulatory force has many
lessons for the corporate responsibility movement. But one key concern
is how THL is structured as a “regime,” to borrow a term from interna-
tional relations theory; that is, a set of rules, expectations, and induce-
ments that shape social behavior.?

IHL fuses two regimes. It joins external policing with self-regulation,
sanctions with socialization. Central to both regimes is the notion of
command responsibility. Commanders are vested with the duty to instill
and oversee a corporate culture of compliance with humanitarian law.
And they face criminal sanctions if they fail to prevent or punish abuses
committed by their subordinates.?> Embedded in this concept are two
very different mechanisms of social influence—what Ryan Goodman
and Derek Jinks call coercion and acculturation. Coercion relies on
sanctions and rewards to influence an actor’s behavior “not by reorient-
ing their preferences, but by changing the cost-benefit calculations.”?*

Acculturation, in turn, is a process by which an actor is influenced
to emulate practices and internalize norms through social and cogni-
tive pressures to conform.? Drawing on research in social psychology,
Goodman and Jinks argue that individuals and organizations often mir-
ror the behavioral patterns of a given reference group, be it a community
of neighbors or an assembly of states, as they seek membership, esteem,
and legitimacy. IHL features coercion and acculturation in complemen-
tary and mutually reinforcing ways. First, it has a preventive component
that seeks to acculturate humanitarian concerns through training, best
practices, and oversight. As the US Supreme Court observed in 1946,
“the law of war presupposes that its violation is to be avoided through
the control of the operations of war by commanders.”2¢

Commanders have the task of maintaining order in the ranks, train-
ing subordinates, and inculcating a law-abiding culture. Creating this cor-
porate culture, with its positive images of the “honorable warrior” and its
pressure to conform to those ideals, is key to maintaining an effective—
and lawful—fighting force.?” These group identity mechanisms are crys-
talline examples of acculturation. But acculturation works both ways.
Militaries can foster cultures of compliance or cultures of deviance. In hi-
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erarchical units, acting under stress, a leader who dehumanizes an enemy,
disregards civilians, or tolerates lawlessness can habituate subordinates to
war crimes. The pressure to conform to this deviant group identity can be
enormous. So material inducements to resist that pressure are critical.

IHL has developed these inducements by crafting negative and posi-
tive incentives for maintaining a culture of compliance. The first induce-
ment is the doctrine of “responsible command.” Under international
law, the legal right to wage war is premised on the command of a “per-
son responsible for his subordinates.”?® An effective chain of command
is the key to the kingdom; with it come the benefits of lawful belligerent
status—the right to kill combatants and prisoner of war status.

Beyond this positive incentive, IHL has developed a powerful neg-
ative sanction: the doctrine of command responsibility. This legal doc-
trine makes military and civilian leaders liable for the unlawful acts of
their subordinates. It subjects superiors to criminal or civil penalties if
they knew, or should have known, that their subordinates were commit-
ting abuses, and they failed to take all necessary and reasonable mea-
sures to prevent those abuses or punish the perpetrators.?? The Nurem-
berg and Tokyo tribunals relied on this doctrine to convict senior Nazi
and Japanese leaders.*® Years later, the International Criminal Tribu-
nals for Yugoslavia and Rwanda used the doctrine to prosecute leaders
who were far removed from the killing fields.3!

Command responsibility is best understood as a tool of regulation,
rather than a mere retributive device. It does not simply mete out just
deserts to bad actors. Indeed, it holds commanders liable even if they
did not personally participate in the crime.?? Rather, it punishes superi-
ors for failing to socialize their ranks into a corporate culture of respect-
ing humanitarian norms. This makes for a distinct model of deterrence:
command responsibility aims to dissuade the commission of war crimes,
not just by altering the cost-benefit calculus of individual actors but also
by expressing a social preference for one corporate culture over another.
It calls one military culture honorable, the other shameful.

Command responsibility also aims to achieve a degree of self-
regulation; in the chaos of distant battlefields, commanders are best po-
sitioned to monitor and remedy misconduct. So militaries maintain their
own separate body of criminal law and procedure for internal discipline.
When these internal systems fail, external regulators step in. Histori-
cally, war crimes have been prosecuted by civilian prosecutors—or by
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the courts martial of foreign powers. Members of the Axis high com-
mand, for example, were tried by Allied military commissions.

These regimes of sanction and socialization, self-regulation and exter-
nal enforcement reinforce one another. The threat of individual punish-
ment incentivizes leaders to adopt cultures of ethical compliance, while
those cultures in turn prevent future violations. They are also tailored
to institutional features, adapting chains of command to humanitarian
ends. Finally, they promote internal systems of discipline and monitor-
ing so that when a military unit enters a foreign battlefield, it does not
abandon the rule of law. Are these regimes often honored in the breach?
No doubt. But their impact can be measured by the slowly growing num-
ber of war crimes prosecutions and the universality of their acceptance;
there are more parties to the Geneva Conventions than members of the
United Nations.?

Humanizing Business: Corporate Social
Responsibility without Sanctions?

CSR has achieved none of this symmetry. It offers a voluntary accultura-
tion regime, but few meaningful sanctions. CSR initiatives have prolifer-
ated, including “soft law” tools as diverse as voluntary codes of conduct,
ethics committees, ombudsmen, and hiring procedures to screen for hu-
man rights standards. Indeed, these tools of acculturation have come to
be synonymous with the CSR project. But CSR has little regulatory bite.
Unlike IHL, it lacks legal sanctions to incentivize and ensure compli-
ance with these initiatives. And by focusing on voluntarism, CSR has
minimized—and perhaps delegitimized—government enforcement of
public values on private industry.

As John Ruggie acknowledges, the rise of voluntary CSR initiatives
was driven largely by the potential threat of legal liability.>* But this
threat rings hollow as prosecutors fail to charge corporate human rights
abuses, courts curtail victims’ rights to bring civil actions, and legisla-
tors do little to shore up the enforcement gap. As the threat of liability
wanes, so goes its power to compel compliance. James Stewart sums up
the anemia of corporate accountability in international criminal justice:
“there is perfect impunity for international crimes perpetrated by corpo-
rate actors and their agents, broken momentarily after WWII and in one
or two sporadic instances in the past decade.”®
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The Lack of Legal Accountability

Today, no international criminal tribunal has jurisdiction over corporate
entities. And in the sixty years since Nuremberg, only a handful of cor-
porate officers have ever stood in the dock for atrocity crimes. In theory,
international criminal law applies to corporations and their agents, just
as it applies to military actors. But in practice, no prosecution has ever
had the transformative effect on corporate governance that the Nurem-
berg trials had on military governance. As a result, the international law
of corporate accountability is still embryonic. Legal doctrines for im-
puting criminal blame to corporate entities, or tracing lines of individ-
ual liability through the corporate command structure, remain woefully
undeveloped.

Domestic efforts have fared little better. The United States has never
prosecuted a corporate actor under its torture, war crimes, or genocide
statutes. Instead, victims and advocates have turned to civil litigation. For
decades, a vital tool in the arsenal of corporate responsibility has been
the Alien Tort Statute (ATS), a two-hundred-year-old law that gives for-
eign nationals the right to sue in US court for violations of international
law. Since Burmese victims of brutal forced labor first brought an ATS
suit against the California oil company Unocal in 1996, the threat of
ATS liability has been a driver for CSR. The ATS promised to put the
“risk” in human rights risk management; massive money judgments and
the public relations costs of trial could be powerful incentives for compa-
nies to police themselves to prevent abuses. However, in a troika of deci-
sions handed down between 2012 and 2014, the US Supreme Court dealt
a blow to the ATS enterprise. First, in Kiobel v. Royal Dutch Petroleum
Co., a case concerning the alleged complicity of Shell Oil in Nigerian mil-
itary abuses, the court severely restricted the circumstances in which the
ATS could apply to abuses committed overseas.*®* Only ATS claims that
sufficiently “touch and concern” the United States can now proceed.

Yet no one seems to know precisely what the court meant by “touch
and concern”—the standard has no basis in ATS jurisprudence, inter-
national law, or principles of federal jurisdiction. Instead, it works as
a cipher, inviting trial courts to summarily dismiss ATS claims involv-
ing foreign atrocities rather than struggle through the court’s sphinx-
like opinion. So far many, though not all, trial courts have accepted that
invitation.
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Second, in Mohamad v. Palestinian Authority, the court ruled that the
Torture Victim Protection Act only imposes liability on individuals, not
on legal entities such as corporations.’” Finally, in Daimler AG v. Bau-
man, the court dismissed an ATS suit brought by Argentine plaintiffs
against a German parent company, alleging that its Argentine subsidiary
had collaborated with the Pinochet regime during the “Dirty War.” The
court ruled that the presence of a US subsidiary is not enough to subject
a foreign parent company to the jurisdiction of American courts.

The upshot is that businesses that are complicit in war crimes, geno-
cide, or torture around the globe might now find a legal safe harbor in
the United States. Certainly, they may choose to respect human rights
around the world, but the courts of the United States will not force them
to do so. Could other countries fill the gap Kiobel left? Possibly. Several
criminal cases have been filed in European jurisdictions accusing com-
panies of complicity in human rights crimes committed abroad.* But
none has reached judgment, and several EU states, notably Spain, have
limited their courts’ jurisdiction over international crimes.*’ Meanwhile,
across the global South the power disparity between multinationals and
many host states still precludes effective policing. In a recent study, Am-
nesty International concluded that all too often global corporations ex-
ercise undue influence on local regulators, leveraging developing coun-
tries’ dependency on foreign investment and expertise.*!

The Limits of Self-Regulation

The threat of ATS-type liability is withering away, leaving behind it
a question: Can CSR still be effective without sanctions? After all,
there are other drivers of CSR. Market-based pressures from consum-
ers and investors can incentivize companies to implement the CSR tool
kit. And governments have various “soft law” tools to encourage CSR
compliance, while stopping short of criminal or civil penalties. Trans-
parency measures, such as securities disclosure rules, are just one ex-
ample of policies that promote CSR. However, the sectors that have the
worst impact on human rights are often the least susceptible to market
pressures. Consider the arms trade. How credible a driver is consumer
choice? A government or rebel force embroiled in a dirty war is unlikely
to ask its suppliers to exercise human rights due diligence. Nor is inves-
tor pressure or securities regulation effective when many arms dealers
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operate through closely held companies. By the same token, investor or
consumer pressure often has limited influence on military contractors.
Since few of these firms are publicly traded, securities regulations would
have limited impact. And government consumers have strong incentives
not to scrutinize contractors too closely; state actors may be tempted to
outsource dirty work to contractors, creating a layer of plausible deni-
ability and moral compartmentalization.

In the United States, the taxpaying public has had limited success
in placing ethical checks on private security firms.* The lack of pros-
ecutions against senior executives, and the dismissal of ATS suits un-
der Kiobel, has kept evidence of contractor crimes out of court.* Yet it
is precisely this sort of public accounting that would enable taxpayers to
make informed decisions about government contracts. Absent a sanc-
tions regime, market pressure can become market failure. Even the great
extractive multinationals, which are publicly traded and do sell to the
general public, are often insulated from market-based drivers of CSR.
The extractives market—from rare earth metals to diamonds—tends to
rely on “juniors,” closely held companies that are often created specif-
ically for high-risk commercial speculation in conflict zones.** These
transnational layers of corporate structure make it difficult to address
complicity in war crimes through investor or consumer awareness.

In these high-risk sectors, market-based incentives can only go so
far. How then should the CSR movement respond to the accountabil-
ity gap Kiobel left? Voluntarism and philanthropy are not enough. Ac-
culturation regimes may suffice to regulate certain sectors against social
or environmental harms, where corporate behavior is more easily in-
fluenced by market pressure. But the zone of transaction between busi-
nesses and fighting forces—a zone that produces the worst human rights
violations—demands a different approach. The hybrid regime that regu-
lates militaries on one side of a deal should apply to companies on the
other side. Corporate social responsibility should embrace corporate
command responsibility.

Corporate Command Responsibility
Given the military model, one can conceptualize a corporate respon-

sibility regime that fuses sanctions and socialization. Like military re-
sponsibility, corporate accountability should start at the top of the chain
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of command. Organizational theorists have long recognized that lead-
ers within a decision-making hierarchy shape the normative expecta-
tions and behaviors of an organization’s members. For “decision theo-
rists” such as Richard Scott, it is the systems of “control, management,
[and] supervision . . . in formal organizations” that establish corporate
culture.®

Top executives can drive corporate responsibility by socializing the
work environment to value respect for human rights and to hold up
ethical actors as models for esteem and emulation. They can establish
formal policies and mechanisms to direct managers and employees to
identify and avert human rights risks.*® Critically, they can establish an
independent compliance unit, allowing employees to “report miscon-
duct up a chain of command that is separate from the operational em-
ployee management chain.” They can do all this—if the right incentives
are in place.

These methods to promote cultures of compliance all have echoes in
the military. Particularly since the Vietnam War, the United States mil-
itary has developed a robust program of training troops in the laws of
war, pairing judge advocates with operational commanders, and devel-
oping independent mechanisms for reporting misconduct. Nevertheless,
such measures are not always successful. Abu Ghraibs still occur. But
as Laura Dickinson argues, the abuses at Abu Ghraib and other recent
breakdowns in the rule of law were largely a product of civilian defense
authorities undermining the judge advocate system.*® That some of the
most vocal criticisms of the Bush administration’s detainee policy came
from uniformed personnel is testament to the military’s efforts to instill
respect for humanitarian norms. Those efforts are premised on power-
ful incentives: the reward of “responsible command” and the sanction of
“command responsibility.”

Both of these regulatory models can apply to corporations, and with
powerful effect. First, just as “responsible command” is the key to the
kingdom of lawful belligerent status, responsible corporate governance
should be the key to the kingdom of business legitimacy. The CSR
movement should press public and private regulators to reward compa-
nies for maintaining corporate cultures of human rights compliance—
especially in the crucial sectors of extractives, arms, and security con-
tracting. Stock exchange listing, export permits, government contracts,
and licenses should be conditioned on compliance. Businesses must
demonstrate a system for training and monitoring employees—and sub-



CHAPTER 8: SANCTION AND SOCIALIZE 187

sidiaries—to prevent gross human rights abuses and for reporting inter-
national crimes to the proper authorities.*” These positive rewards would
incentivize companies to make the mechanisms of CSR an integral part
of their corporate culture.

Second, the command responsibility doctrine should be used to en-
force self-regulation. This doctrine should be applied to all rungs of the
corporate hierarchy—employees to officers, officers to entities, subsid-
iaries to parents. This would reinforce cultures of compliance and weed
out cultures of deviance. The CSR movement should press international
and national prosecutors to charge senior corporate officers—and if nec-
essary the entities themselves—for human rights offenses under a com-
mand responsibility theory.

Corporate command responsibility is not such a strange concept. Af-
ter all, customary international law and the Rome Statute of the Interna-
tional Criminal Court already recognize that the doctrine of command
responsibility applies to civilian leaders.®® Control, not status, is the
touchstone of command responsibility. What triggers the legal duty is
a superior’s ability to exercise effective control over subordinates—that
is, the power to issue orders, demand compliance, and punish disobedi-
ence.” With such control comes the responsibility to foster, formalize,
and monitor a culture of compliance.’> And since this authority can arise
in a variety of institutions, the doctrine is portable from military to busi-
ness organizations, so long as they are hierarchical in form.

International law therefore imposes a duty on business leaders to take
reasonable and necessary measures to prevent and punish their subordi-
nates’ participation in international crimes. They can discharge this duty
by maintaining systems of training, monitoring, and compliance and by
punishing perpetrators and referring them to the competent authorities
for prosecution. But law is only as good as its enforcement. To date, there
have been few applications of command responsibility in the corporate
setting. In the Roechling case, a Nuremberg military tribunal convicted
a German ironworks executive for failing to prevent or punish the bru-
talization of forced laborers by factory police.’® Decades later, the UN
Tribunal for Rwanda convicted the director of a tea factory and the se-
nior management of a radio station for failing to prevent or punish their
employees’ genocidal or persecutory acts.>*

Despite these precedents, some national courts and prosecutors have
been reluctant to apply the doctrine to business leaders. In Giraldo v.
Drummond, an ATS case accusing an Alabama mining company of
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complicity in Colombian paramilitary violence, a district court held that
command responsibility only applies to military leaders or civilian de-
fense authorities—not to private business executives.” And although
federal white-collar criminal law has long imputed criminal responsibil-
ity up the chain of command under the “responsible corporate officer”
doctrine, that theory of liability has been limited to regulatory public
welfare infractions, not to violent felonies.’® The CSR movement should
seek to reverse this trend and press for judges and prosecutors to recog-
nize that command responsibility applies to business as well as military
superiors.

More radically, CSR advocates should press to extend command re-
sponsibility from flesh-and-blood executives to the corporation itself.
A key conceptual problem in corporate criminal theory is how the law
should assign blame to a company for the acts of its human agents. As
the British jurist Baron Edward Thurlow remarked, “Corporations have
neither bodies to be punished, nor souls to be condemned; they there-
fore do as they like.””” Nonetheless, corporations have long been recog-
nized as legal persons with rights and duties and capable of suing and
being sued. They can also be prosecuted. In Anglo-American and Con-
tinental law, corporate criminal liability has emerged as a pragmatic re-
sponse to the limits of private, civil lawsuits to police corporate excess.*®

Yet corporate criminal liability remains controversial; jurists struggle
with how to assign blame to a legal fiction. Without a guilty mind, can an
entity be morally blameworthy? Or does “the guilty mind of the direc-
tors or managers . . . render the company itself guilty?”% One way to as-
sign blame is through the principle of agency. More than a century ago,
the US Supreme Court situated corporate guilt in the tort notion of re-
spondeat superior, a form of strict liability in which a corporation may
be held vicariously liable as a principal for the crimes of its agents, so
long as the agents acted within the scope of their employment and to the
benefit the company.®® Yet strict liability focuses on wrongful individ-
ual conduct, not on deviant corporate culture. Hence, it blunts the penal
law’s power to voice moral censure and define what good corporate citi-
zenship looks like.

The principle of control offers a more promising path to corporate
guilt, since it recognizes the power of organizational culture to foster or
deter criminality. Corporations act through a chain of command, a set of
superior-subordinate relationships between officers and employees, par-
ents and subsidiaries. Lines of culpability should follow these lines of
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control. If executives fail to prevent abuses by operationalizing a culture
of compliance, and fail to report the perpetrators to the competent au-
thorities, then blame can be imputed up the chain of command to those
leaders—and to the legal entity itself. Similarly, if a parent company has
the practical ability to control the actions of a subsidiary or contractual
partner, it should have a duty of care to monitor compliance and disci-
pline abuses.®!

In the end, command responsibility offers a strong regulatory incen-
tive: corporations and executives can avoid liability by taking all rea-
sonable measures to prevent and punish abuses. In other words, due
diligence and prompt reporting of misconduct would be a defense to li-
ability. Thus command responsibility—in its civil or criminal, individ-
ual or corporate applications—can do more than punish deviants. It
can shape institutional cultures. Command responsibility offers CSR
a means to fuse sanction and socialization. Ultimately, it might resolve
CSR’s core dilemma: the penal code can reinforce the honor code.
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CHAPTER NINE

Law, Morality, and Rational Choice

Incentives for CSR Compliance

Caroline Kaeb

Introduction

o far, almost all lawsuits holding corporations accountable for hu-

man rights violations have been brought in US courts under the
Alien Tort Statute (ATS).! However, recent developments in ATS liti-
gation before US courts have significantly weakened the role of the
ATS as a primary venue of enforcement of corporate social responsi-
bility norms.? Thus the US Supreme Court in its 2013 decision in Kio-
bel v. Royal Dutch Petroleum has significantly constrained the extrater-
ritorial reach of the ATS over violations of international law overseas on
the part of multinational corporations.? In addition, the Second Circuit
Court of Appeal in its 2009 judgment in The Presbyterian Church of Su-
dan v. Talisman* has created uncertainty with regard to the mens rea re-
quirements for aiding and abetting liability under the ATS that resulted
in a circuit court split that still persists after the Supreme Court’s deci-
sion in Kiobel.’

These most recent developments should be understood as an oppor-
tunity that provides momentum for careful consideration of different
remedies (judicial and nonjudicial) in a CSR context. The changed re-
alities in a US context have set the stage for examining the wider picture
with regard to CSR enforcement, especially regarding the role of intrin-
sic motivation. After “hyperfocus” on the ATS as the main vehicle to
hold companies accountable for human rights violations relating to their
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overseas operations,® the time is ripe to consider the breadth of method-
ologies across different disciplines to identify ways to induce compliance
effectively.

This chapter aims to encourage a qualified perspective on the con-
ventional wisdom that hard law liability rules and enforcement are the
most effective way to influence corporate behavior. Recent efforts for an
international treaty on business and human rights’ further amplify the
need to examine the role of intrinsic motivation (and endogenous mea-
sures of CSR implementation) in relation to external incentives induced
by law and legal enforcement. The discussion of CSR in the economics
literature has focused heavily on endogenous compliance mechanisms as
a solution. However, this understanding is highly under-accounted-for in
legal scholarship.

The approaches to CSR implementation have been multifold; they
feature a broad spectrum of hard law and soft law approaches to CSR
across different industries, legal systems, and economic markets. On one
side of the spectrum are hard law methodologies in the form of, most
prominently, civil litigation under the ATS and, more recently, treaty
codification efforts on issues of business and human rights, as well as
the promulgation of section 1502 on conflict minerals under the Dodd-
Frank Act.® In Europe, legal systems provide for criminal liability of
corporations for involvement in international crimes overseas.” On the
other end of the spectrum, there has always been a solid movement sur-
rounding voluntary multistakeholder initiatives and self-regulatory stan-
dard setting; some of these efforts have been considered highly effec-
tive in inducing compliance, such as the Kimberley Certification Process
on conflict diamonds,! which has been celebrated as a success story,!!
and most recently, the European Accord on Fire and Building Safety in
Bangladesh.!?

The role of enforcement has been described by Amartya Sen from a
game-theoretical perspective as a situation where all players “would be
both better off with a mutual non-confession contract, but it would be in
the interest of each to break it unless there is enforcement. Rousseau’s
much-researched-on statement on the necessity of being ‘forced to be
free’ seems to be shockingly relevant. But in the absence of enforcement,
they are both worse off despite strictly ‘rational” behavior.”!?

Although this is the common premise of the compliance dilemma,
controversy remains over what the most effective basis for enforcement
would be from a behavioral incentives perspective: rationality, morality,
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or external intervention? This chapter draws upon the behavioral eco-
nomics and psychology scholarship dealing with the relationship be-
tween intrinsic and extrinsic motivations. Here I join Lynn Stout when
she posits that “largely missing from all this talk about ‘incentives’ and
accountability is any serious discussion of the possibility that we might
encourage or discourage particular behaviors by appealing not to selfish-
ness, but instead to the force of conscience.”* In light of this untapped
power of conscience in a compliance setting, I will argue that law (as an
external incentive) is but one driver for CSR compliance that can be ef-
fectively complemented by intrinsic motivation in the form of morality.
Thus this chapter proposes a hybrid framework of hard law and volun-
tary standards as an expressive function of social norms and a sense of
morality.’” How these different incentives, especially law and morality,
affect one another and how this understanding should inform a behav-
ioral science approach to corporate regulation reaches beyond the scope
of this chapter, but it is nonetheless important to bear in mind for future
research.

CSR and the Law

Traditionally, CSR norms have been considered to be voluntary, not ex-
ternally enforceable by the legal system, and left to the realm of corpo-
rate self-regulation.'® However, the policy debate has been rather ambig-
uous over the right approach to ensure that global business is conducted
in a socially responsible and sustainable manner."” Even within the Eu-
ropean Union’s own institutional structure there is no consensus on the
question of regulation or self-regulation of CSR. Thus the European
Commission promotes a strictly voluntary approach to CSR,'® whereas
the European Parliament champions a mixed approach that also entails
regulation and adjudication of issues related to the CSR agenda."

The Limits of Fiduciary Duties

First, the scope of a corporation’s social responsibility needs to be un-
derstood within the limits of corporate law. While CSR constitutes a
function of social norms benefiting the interests of a company’s broader
stakeholder base, corporate law has traditionally centered on protecting
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interests of shareholders as the owners of the corporation.?’ Under stan-
dard economic and corporate law theory, corporate managers are under
a fiduciary duty to further shareholder—and not public—interests. This
can put corporate managers and officers who pursue public interest ob-
jectives in their decision making at odds with their fiduciary duties as
prescribed under the law. This delineation of fiduciary duties is in line
with Milton Friedman’s position that businesses have no responsibilities
other than profit maximization.?

Einer Elhauge has examined the question of whether corporate man-
agers have the discretion to “sacrifice profits in the public interest” or
whether such an operational decision would constitute a violation of
management’s fiduciary duty toward its shareholders and therefore open
management up to shareholder litigation in the form of derivative ac-
tions.?? The answer first depends on whether or not a social norm is also
enshrined in a legal norm. Under well-established law, managers have a
fiduciary duty not to violate the law in pursuit of profit maximization.??
If, however, a particular conduct is not illegal but is still considered so-
cially irresponsible, the situation is less clear.* A commonly raised ob-
jection against corporate decision making in the social interest is that
profit sacrificing to further a public interest goal imposes a “tax” on dis-
senting shareholders.?” This concern does not take into account, how-
ever, that managerial discretion is necessary (even in a system of strict
shareholder primacy) since “economic efficiencies that come from del-
egating the management of a business to someone other than share-
holders . . . cannot be achieved without creating such discretion.”? For
agency costs to be at an optimal level in economic terms, a tradeoff be-
tween the costs of monitoring and of allowing managerial discretion is
indispensable.?” This understanding of corporate law allows manage-
ment to exercise discretion to pursue public interest goals that promote
the long-term profitability of a firm even if it might be profit minimizing
in the short run.?®

Ultimately, the decisive factor is how management’s fiduciary duty
to act “in the interest of the corporation” is being construed in light of
the respective legal culture and case law. The approaches vary among le-
gal systems around the world. Traditionally, common law countries have
favored a shareholder-focused approach and thus have construed fidu-
ciary duties narrowly to extend merely to shareholders and their inter-
ests, whereas civil law jurisdictions in Europe and Asia have embraced
stakeholder-centric governance structures.?” However, even in common
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law systems the focus is slowly shifting toward stakeholder inclusion.
Thus, the United Kingdom amended its Companies Act in 2006 to ex-
pand directors’ fiduciary duties to include the duty “to promote the suc-
cess of the company for the benefit if its members as a whole, and in do-
ing so have regard (amongst other matters) to . . . the interests of the
company’s employees, the need to foster the company’s business rela-
tionships with suppliers, customers, and others, [and] the impact of the
company’s operations on the community and the environment.”3

Also, in the United States, thirty states have adopted constituency
statutes that allow managers to take nonshareholder interests into ac-
count, including the interest of employees, customers, suppliers, and so-
ciety as a whole.> Even the Delaware court system has affirmed by case
law that managers are permitted to reject a takeover bid because of “the
impact on ‘constituencies’ other than shareholders (i.e., creditors, cus-
tomers, employees, and perhaps even the community generally).”? Sup-
porters of a traditional profit-maximization duty have often interpreted
this statutory and case law narrowly so as to permit “managers making
donations, being ethical, and considering nonshareholder interests only
to the extent that doing so maximizes profits in the long run,”* whereas
others have argued that it also allows stakeholder-sensitive operational
decisions such as “declining to make profitable sales that would ad-
versely affect national foreign policy, [or] keeping an unprofitable plant
open to allow employees to transition to new work.”3*

The Conflation of Soft Law and Hard Law

Despite the often-perceived dichotomy between a hard law and soft law
methodology in the realm of CSR, the line is more blurred than it might
seem at first. The effect of voluntary standards, as the result of an en-
dogenous process, can be legalized in various ways. Thus contract law
can be used to include social standards in supplier and employment con-
tracts, and thus make those standards legally enforceable. Also, regu-
latory agencies have often referred to voluntary company and industry
codes as mandatory reporting requirements under their institutional
structure.® Eventually, a public endorsement of voluntary standards
can give rise to claims of misrepresentation or misleading conduct in the
courts of law.>® Even where these legal vehicles are not available, corpo-
rate codes of conduct and other sources of soft law can have a normative
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effect and eventually lead to the creation of new legal standards in the
field. Underlying this reasoning is the premise that state behavior can
be shaped by the social environment in which those states are embed-
ded.’” Thus legal standards can be induced by social behavior, rather
than merely stirring behavior in a regulatory function.?

Incentive Models for Corporate Compliance:
The Compliance Problem

Corporate compliance with the social contract® poses two independent
choice problems that have to be overcome. One must distinguish be-
tween the entry into the agreement and the compliance with the norms
under the agreement.* Entering into an agreement, such as the social
contract, is a case of ex ante rational bargaining that requires the impar-
tial rationality in the form of the acceptance by all players recognizing
mutual benefits under the agreement. Compliance, on the other hand, is
a case of ex post personal rationality decision to violate or comply with
the agreement contingent upon the predicted behavior of the other play-
ers.*! While the choice required when entering into an agreement fo-
cuses on joint benefits and fair distribution thereof, the choice required
at the compliance level is based upon personal incentives to violate or
comply with the norm agreed upon.*?

From a game-theoretical perspective, unlike entering into an agree-
ment, which constitutes a cooperative game, compliance follows the
rules of a noncooperative game.*® The rationale is an underlying con-
flict between individual rationality and social optimality.** The compli-
ance problem presents itself as a classical “prisoner’s dilemma.” There-
fore, even though it would be in the best interest of all parties (and thus
in the collective interest) if they all complied, each player is even better
off if he defects (in pursuit of his individual self-interest). This noncoop-
erative behavior produces suboptimal results.®

In a CSR context, since the only equilibrium point is noncompliance,
the Rousseauian “social contract” cannot be complied with. Rather, the
underlying Hobbesian “state of nature” would need to be changed by
agreeing on a mode of mutually cooperative behavior instead of self-
interested noncooperative interaction between the players in the game.
Obviously, such a cooperative agreement is not consistent with individ-
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ual egotistic incentives to act. Therefore, additional features must be
added to the game in order to change the “state of nature” so as not to
generate a “prisoner’s dilemma.™® Scholars in the field have suggested
several different attempts in order to change the preferences in a way
that not only includes egotistic self-interest but also reconciles the dis-
crepancy between individual and societal interest.

Incentive Models for Corporate Compliance:
Solutions to the Compliance Problem

Trust

An increasing body of economic scholarship has elucidated the signifi-
cance of trust as an incentive and motivational driver in economic inter-
actions. Trust has widely been recognized to be a key determinant for
economic performance. Kenneth Arrow has argued that a lack of trust
and moral values can create serious market inefficiencies.*’” This hypoth-
esis has been supported by cross-country empirical evidence, which
found that there is a positive correlation between higher trust levels and
higher economic performance.*® Trust, for example, can foster coopera-
tion among actors and thus create market efficiencies.*

There can be many determinants of trust, including “sociality.”
Avner Ben-Ner and Louis Putterman have demonstrated the critical
role of “sociality” trust determinant (experimentally supported in trust
games) and have suggested an “extended preference” model beyond
“simply payoff maximization.”® The underlying reasoning is that “while
the company itself is not a human being with an evolved social nature, its
managers . . . employees, customers, and even the politicians who deter-
mine relevant regulations and their constituents, are.”! Thus in order for
a company to operate successfully in a world of individuals, it will have
to show a “human face” to its customers, employees, and its other con-
stituents.” Only then will a company be relatable in a way that creates
trust on the part of those individuals.>

Conventions

Focusing instead on a company’s intrinsic motivation to comply with so-
cial norms, the conventionalist school of thought has offered a different
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solution to the compliance problem.>* David Hume described a conven-
tion as a “general sense of common interest; which sense all members of
society express to one another, and which induces them to regulate their
conduct by certain rules.” However, conventional theory is only of lim-
ited use to solve the compliance problem since it overstates the signifi-
cance of repeated models.

Rational Choice and Moral Dispositions

In another effort to reconcile rationality and morality in the compli-
ance game, some scholars have suggested revising rationality to include
the rational choice of psychological dispositions to comply with a social
norm.%’ The self-proclaimed goal of this moral theory is the “generation
of moral constraints as rational.”® However, this approach also proves
problematic since it reduces a moral disposition to comply with a norm
of cooperation to a question of rationality. This framing of moral dispo-
sitions as a matter of rational choice produces inherent contradictions.>
Lorenzo Sacconi, Marco Faillo, and Stefania Ottone illustrate where a
strictly rational choice approach to morality falls short and how moral-
ity should be introduced differently into the compliance game in order
to yield optimal outcomes:

What seems mistaken in this approach, however, is not the idea of analyzing
moral dispositions but the idea that undertaking moral dispositions may be
a matter of practical reasoning and sophisticated instrumental decision cal-
culus, whereas it could be a matter of developing a moral sentiment (the “de-
sire” to be just) endowed with some motivational force on its own, and capa-
ble of generating additional motivational drives to act that can be introduced

into the players’ preference systems—under proper conditions to be defined.®

Amartya Sen has also pointed to the conceptual shortfalls of framing
morality as a rational choice, as morality “would seem to require a judg-
ment among preferences whereas rationality would not.”® This makes
both concepts incompatible by nature. Sen therefore suggests changing
the focus of choice analysis to capturing morality “in form of choice be-
tween preference patterns rather than between actions.”® The following
compliance model under a social contract paradigm delivers on this very
premise.
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A “Sense of Justice” under a “Contractarian” Compliance Model

The “contractarian” compliance approach offers a different solution to
the compliance problem drawing upon John Rawls’s “sense of justice”®
as the basis for an intrinsic incentive structure.®* As Sacconi, Faillo, and
Ottone have illustrated, Rawls’s theory “was long overlooked by econ-
omists and game theorists because it is at odds with the methodologies
of rational choice”;® rather, it assumes a moral sentiment as a sociopsy-
chological result, which, independent from rational choice, induces just
and fair behavior. But it is exactly this sociopsychological approach to
moral sentiments that makes Rawls’s theory so uniquely suited to cap-
ture the role and functioning of CSR in modern-day society. It seems
to align more with reality to assume CSR compliance as a product of a
higher moral sentiment than as a matter of rational choice considering
that, at least under a traditional model of the firm, a firm’s self-interest
is shareholder value maximization and not societal interests. The idea
of Rawls’s theory “is that motives to act are now enriched with a new
motivation able to overcome the counteracting tendency to injustice” in
terms of defecting in a “prisoner’s dilemma”-like situation.®

This compliance model links the notion of moral sentiment to a so-
cial contract paradigm. The contractarian model describes the “sense of
justice” as a psychological equilibrium based on conformist preferences,
thus providing a means of endogenous social contract compliance.®” Ac-
cordingly, economic agents are not only incentivized by consequential-
ist, that is, egoistic, but also by conformist preferences in terms of in-
trinsic motivation to act in accordance with an agreed-upon principle
contingent on reciprocal beliefs and actions of the other agents.®® The
findings show that agents are not only incentivized by material payoffs
but also by psychological payoffs.® Psychological payoffs are introduced
to the preference system of the firm (and its stakeholders) by virtue of
the rational choice of a social contract agreement and the subsequent de-
velopment of a moral sentiment.

The “contractarian” compliance model offers a solution to the com-
pliance problem that is not at odds with rational choice theory but still
accounts for the sociopsychological reality of CSR. It is also in line with
the increasingly prominent understanding of the nature of the corpo-
ration as a nexus of contracts.”” Behavioral economic studies have also
added intrinsic motivation (in the form of psychological payoffs) to the
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preference system in order to explain the relationship between motiva-
tion and behavior beyond the mere “price effect.””! For example, Bruno
Frey has shown that even when monetary incentives in the form of fines
or awards are involved, behavioral preferences are influenced by psycho-
logical payoffs as well.”?

“A Fine Is a Price”: The Risk of Commoditizing Social Norms

Whatever theory one considers the basis for compliance incentives, all
the abovementioned schools of thought provide an important common
insight that ought to be introduced in the legal debate—namely, that law
(as an external incentive) is only one driver for CSR compliance that can
be effectively complemented by morality, whether in the form of con-
ventions, rational choice, psychological preferences, or an overarching
“sense of justice.”

The effect of (endogenous) incentives on behavior has been subject to
long-standing scholarship in psychological, legal, and recently also eco-
nomic studies. Even though the literature diverges on some caveats and
specifications of the theory, the following deterrence hypothesis is ac-
cepted across the different disciplines: the introduction of a penalty re-
duces the behavior.”® Legal and psychological scholarship have been de-
fining the specific conditions under which the deterrence theory holds,
arguing that a punishment is most effective if it is severe, certain, and
instantly follows the behavior.”* Behavioral psychology can inform our
thinking about corporate compliance with CSR norms and provide im-
portant lessons for the way we can stir corporate behavior through effec-
tive regulatory design.

A much-cited case study in behavioral psychology has shown that
the standard prediction under the deterrence theory, as a cornerstone
of psychology and the understanding of law deterrence, does not al-
ways hold.” The study looked at the effect of fines on the frequency with
which parents arrive late to pick up their children from day care cen-
ters and yielded the following results, which refute the predictions under
conventional theory. The introduction of a fine in fact resulted in a sig-
nificant increase in the number of parents arriving late at a rate that was
higher than when there was no fine imposed. Even after the fine was re-
moved, the level of late-coming parents remained at the same high level.
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It is critical to note, however, that the monetary fine that was imposed
was low but not insignificant.”® The study shows that the deterrence ef-
fect could hold if the fine introduced was very large and thus a severe
punishment, as predicted by law and psychology theory.

From this field study, Uri Gneezy and Aldo Rustichini conclude that
the introduction of a fine changes how we perceive our environment
and our obligations therein or, put in economic terms, how we perceive
the game and the equilibrium.”” The reason is that a fine is usually in-
troduced into an incomplete contract that does not specify the conse-
quences of misbehavior. Introducing a monetary fine, even though it
makes the actual consequence of misbehaving worse, provides informa-
tion and removes uncertainty about the punishment. It is precisely this
uncertainty about what might happen if one misbehaves that restrained
the actors. Thus the process of information gathering and learning di-
minishes psychological regulators. After the fine was introduced, par-
ents tested the reaction of the day care center and learned that the fine
imposed was in fact the worst consequence that would occur.”

Multinational corporations are confronted with many legal uncer-
tainties in a global regulatory system with diverging legal standards
across their different operational markets.”” While it is desirable for
business and society alike to aim to codify relevant legal standards more
coherently, we should pay closer attention to how this objective ought to
be achieved. Critically, behavioral psychology teaches us that monetary
fines (in the form of civil damages or criminal penalties) might come at
a cost and might have limited ability to effectively spur corporate be-
havior toward better compliance. A formulation of concrete normative
prescriptions about how sanctions ought to be structured and how reg-
ulations ought to be designed under these premises requires a more in-
depth treatment that goes beyond the scope of this chapter.

Typical legal standards and social norms pertaining to the social re-
sponsibility of corporations across different legal systems and cultures
frequently induces such uncertainty in the system that Gneezy and Rus-
tichini have identified as effectively compelling corporate behavior. A
codification of a minimum standard—like that promoted by the recent
efforts for an international treaty on business and human rights—can
therefore result in deference to a required baseline (provided that the
probability and the severity of punishment is high enough) but might
at the same time compromise aspirational commitments beyond that
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minimum standard. This might offset psychological regulators and en-
courage a culture of box checking within corporations’ risk metrics
rather than higher levels of compliance.

Still, reputational risks can be considered the greatest factor of un-
certainty for global brands. The reputational damage that could ensue
from allegations of human rights abuses overseas or complicity therein
could be significant. Even though empirical evidence shows that a con-
nection between socially responsible business and profitability is “at
best . . . inconclusive,”® reputational costs and benefits have increasingly
become part of corporations’ calculus in the form of their risk manage-
ment as well as their branding and marketing efforts.®! Within Gneezy
and Rustichini’s framework, the uncertainty about the reputational hit
and associated costs a company could incur, through investor and con-
sumer pressure respectively, is an “unspecified and uncertain but possi-
bly more serious consequence”®? than concrete fines imposed under hard
law mechanisms.

It is clear that deterrence theory does not hold at an equilibrium
point considering the experiences and learning that the imposition of
monetary fines provides. That is not to say, however, that a mandatory
minimum standard, especially with regard to human rights responsibil-
ities, should not be codified. Nevertheless, this chapter cautions against
all “quick fixes” and argues in favor of a complementary approach that
draws upon external and internal motivating factors in the realm of cor-
porate social responsibility compliance with an eye toward the lessons of
behavioral studies.

Aside from filling information gaps, the imposition of a (low yet sig-
nificant) fine has been shown to change the perception of the wrongful
act and can consequently lead to a shift in social norms, which increases
misbehavior and persists even if the fine is removed again. By imposing
a monetary fine, the relationship between parties shifts from a nonmar-
ket to a market orientation since the fine puts a price on wrongdoing,
and thus commoditizes it.%3 A social relationship thus becomes a mar-
ket exchange.

Consequently, if firms consider CSR to be a nonmarket aspect, then
firms could perceive the environment and society in which they operate
as the constituent that granted them the generous privilege to do busi-
ness and of which they ought not to take advantage. Under this para-
digm, firms would more likely strive to “do the right thing” and not do
harm by exercising due diligence. However, if by means of fines, dam-
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ages, or settlement awards a price is put on human rights, then firms
could perceive violations as mere costs and collateral damage of con-
ducting global business that can be compensated for if and as much as
necessary. Imposing a monetary fine could prevent guilt or shame from
emerging in this context, since buying a commodity or paying a cost is a
neutral act.?

While this translation of behavioral studies into a CSR scenario might
appear overstated, the findings of this study have proven valid and have
been confirmed by the burgeoning literature at the intersection of psy-
chology and economics.®> Moreover, the hypothesis of commoditizing
nonmarket activities through legal liability awards also provides valu-
able lessons to the legal debate about social norms and the law.8 Some
might argue that a case study on a day care center and tardy parents is
very different from human rights abuses in the context of global business
activities. It is acknowledged that in substance the two scenarios might
be different. But as shown above, they share common traits that allow
similar conclusions with regard to the effect of monetary punishment on
behavior. Gneezy and Rustichini themselves declare their findings ap-
plicable to both private and social contracts.?” The increasing literature
on behavioral economics has supported their findings in varied settings,
such as legal rules enforcement and taxation.®®

Conclusion

Sometimes more order can be achieved not only with law but also by
relying on intrinsic motivation. This is an important point to introduce
into the discussions about corporate human rights litigation and CSR in
general. Granted, legal liability can be an effective, and sometimes in-
dispensable, tool to ensure corporate compliance. However, to optimize
compliance performance we need to start thinking critically and con-
structively about how to leverage both legal and nonlegal incentives to
affect corporate compliance behavior in the most effective and impact-
ful way, with a willingness to learn from other legal systems and without
fear of uncovering counterintuitive and perhaps undesired results per-
taining to existing corporate regulation. Behavioral science can provide
important insights for designing effective regulation since it provides in-
sights into the effects that law can have on psychological regulators. The
US government has recognized this and has adopted a behavioral ap-
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proach to regulatory design following in the footsteps of previous expe-
riences in the United Kingdom that have spearheaded this methodology
through the “Test, Learn, Adapt” framework.® It is time to introduce
this thinking into the debate about CSR compliance.
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CHAPTER TEN

Multistakeholder Initiative Anatomy

Understanding Institutional Design
and Development

Amelia Evans

Introduction

decade ago, if a business announced it was joining a multistake-

holder initiative, the response would likely have been little more
than blank stares and confusion: a multi-what? Today, the term multi-
stakeholder initiative (MSI) has mainstreamed into corporate social re-
sponsibility (CSR) practice, and the issue of whether to join an MSI is
now a core consideration of civil society engagement strategies and gov-
ernment policy. MSIs, which bring together stakeholders concerned
about the negative impacts of an industry on particular communities,
rose to prominence as a tool capable of bridging the governance gap
that exists in regulating the human rights or environmental impacts of
transnational corporations.! They have now been embraced by most ma-
jor global industries, setting standards and establishing frameworks to
tackle a myriad of issues that formal domestic and international legal re-
gimes have left unaddressed. The status of MSIs as mechanisms for pre-
venting and remedying human rights abuses by private actors was fur-
ther cemented by their inclusion in the Guiding Principles on Business
and Human Rights, approved by United Nations Human Rights Coun-
cilin 2011.2
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Despite the rapid growth of MSIs, their conceptual and theoretical
consensus as institutions remains weak.> There is not even agreement
on the name to be used for this phenomenon of different stakeholders—
governments, civil society, business, or affected communities—working
collaboratively to address the externalities of private actors, with “MSI”
being perhaps the most popular, but by no means the only, label used.*
The dearth of material on institutional aspects of MSIs may in part be
because many commentators and MSI members are quick to empha-
size the uniqueness of the specific MSI under consideration, noting the
particularities of the industry to which that MSI applies, the underly-
ing human rights issue it seeks to address, or the geographic region to
which it applies: how can one view an initiative established to monitor la-
bor standards in factories as having any bearing on a scheme devoted to
protecting freedom of expression on the Internet? While each individ-
ual MSI undoubtedly operates within its own context and raises specific
and unique issues, the author’s discussions with individuals from govern-
ment, industry, and civil society involved in, or concerned by, MSIs has
demonstrated that there are broad commonalities in the formation pro-
cess, structure, implementation, and membership patterns of an MSI.

Understanding these commonalties allows for the development of a
framework for analyzing whether MSIs are effective instruments for ad-
dressing the adverse impacts of industry. It also allows those involved
in—or concerned by—an MSI to better understand how to craft the
most robust initiatives. This chapter takes a necessary first step toward
those goals by outlining the common development, design, and imple-
mentation features of those MSIs that set standards to address the neg-
ative externalities of transnational business.’ It draws out practical les-
sons to ensure that they are more consciously and carefully designed
to achieve societal change. These lessons range from overcoming road-
blocks in the negotiation of an initiative, through to being cognizant of
the consequences of establishing voluntary standards that are inconsis-
tent with international law. Importantly, the chapter also critically con-
siders the best measures and proxies of “success” of an MSI, where as-
sessing the impact of the MSI on the ground is not feasible. For example,
it highlights the pitfalls of exclusively focusing on the number of compa-
nies participating in an MSI as an indicator of impact, while offering the
counterintuitive view that MSIs that publicly acknowledge noncompli-
ance with their standards may in fact be demonstrating their capacity to
effect change.
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Harnessing the Impetus for the MSI

Before understanding how MSIs form, it is first important to interro-
gate why they form. As with other forms of CSR, establishing an MSI
requires changing the motivations of companies to break from the sta-
tus quo and agree to abide by voluntary standards.® From an economic
perspective this implicitly requires increasing the cost of companies “not
acting.”” For most MSIs, this cost or motivation is triggered by a period
of high-profile confrontation, where a global crisis or agenda-setting pro-
cess successfully pressured businesses into subscribing to a collaborative
form of voluntary regulation. In other words, the MSI was created as
a direct result of a degree of “prior conflict between government, busi-
ness, and civil society.”® Direct action by affected communities may also
spur change. For example, one of the first MSIs was formed following
high-profile campaigning by 326 NGOs and dam-affected communities
that began in 1994 and highlighted the social and environmental costs of
constructing dams.” After three years of sustained pressure, dam build-
ers, financiers, and related parties agreed that the World Bank should
hear the concerns of civil society through a multistakeholder workshop
on the issue.!"” The result was the formation of the World Commission
on Dams in 1997, which created a framework for the funding and build-
ing of dams that includes weighing societal considerations.!! Many other
first-generation MSIs developed in the 1990s involved such confronta-
tional beginnings. These include the Fair Labor Association, which was
created following widespread campaigning of the apparel industry’s use
of sweatshop labor in the early 1990s; the Voluntary Principles on Secu-
rity and Human Rights, which was formed following sustained lobbying
by NGOs against oil companies that were particularly enraged by the ex-
ecution of Ken Saro Wiwa in 1995;'? and the Kimberley Process, whose
formation process began in 1999 following a targeted NGO campaign on
blood diamonds.!?

However, MSIs do not have to begin with conflict.* Indeed, it seems
that some more recent MSIs are being formed as a result of proactive
mutual agreement among stakeholders that a particular issue is not on
the global agenda, but should be. These initiatives tend to be the result
of a concerted effort of one or more stakeholders to frame an issue and
resolve it through engagement and noncoercive approaches. An example
is the Global Reporting Initiative (GRI), an MSI that provides standard-
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ized reporting guidelines for companies disclosing their environmental,
social, and governance performance.!® The concept was the brainchild of
Robert Massie and Allen White, who ran an environmental NGO, Ce-
res.' They recognized the joint societal and commercial benefits of stan-
dardizing the environmental impact reports that companies had begun
to release and hosted a two-year project to assess the feasibility of es-
tablishing common disclosure guidelines.!” To maximize future partici-
pation and increase the likelihood of establishing a universally accepted
form of reporting, the feasibility project was open to anyone, and it was
agreed that it would be consensus-based model that, if successful, would
lead to the creation of an MSI. Many companies saw the benefits of be-
ing involved in the early development and adoption of standardized re-
porting and agreed to pilot the system, leading to the subsequent estab-
lishment of GRI.

However, conflict and cooperation are not binary states. Corporate
human rights and environmental issues have experienced a general in-
crease in attention following the confrontational agenda setting by civil
society, particularly during the antiglobalization campaigns of the 1990s.
On this basis, it is arguable that all MSIs—including non-issue-specific
MSIs such as the United Nations Global Compact—are the result of that
increased pressure. Similarly, it may be that within an MSI, some com-
panies were motivated to join through confrontation, while others ef-
fectively joined of their own accord, perhaps seeing a competitive ad-
vantage to forming that MSI. Nonetheless, it is possible to distinguish
between MSIs that are created following direct confrontation between
constituent stakeholders and those that may arise simply out of a climate
where conscientious corporate behavior is increasingly valued.

It is unclear whether, and to what extent, direct confrontation affects
the development, design, or impact of an MSI. It may be that qualita-
tive features of an MSI, such as the levels of trust and closeness among
stakeholders, are higher in an MSI formed without confrontation. These
qualitative features of stakeholder relationships are crucial to an MSI, as
one of the key differences between traditional legal standards and stan-
dards made through voluntary initiatives is the degree of separation be-
tween the rule makers and enforcers, and those who lobby for the rules
or to whom the rules apply.’® In a traditional legal system those actors
are separate.”” By comparison, voluntary initiatives are characterized
by the participation of both those who will be regulated and those who
seek the regulation, not only in the development of that regulation but
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also by holding decision-making positions that inherently relate to their
own behavior. As a result, intangible features such as the stakeholders’
preexisting relationships and ability to work together have a significant
effect on whether stakeholders can reach agreement on developing and
running a robust and effective MSI. Equally however, it may be that an
MSI precipitated by confrontation causes such reputational harm and
shareholder backlash that a company is more deeply driven to make
meaningful change and cooperate with other stakeholders to prevent his-
tory from repeating.

While further research is needed in this area to determine the dif-
ferences, if any, that the presence of a conflict or confrontation has on
the end results of an MSI, it is critical that the initial motivation or en-
thusiasm for creating an initiative is harnessed at the outset to ensure
that a robust MSI with strong incentivizing and accountability struc-
tures is created. One of the inherent risks of MSIs is that where civil
society, government, or community groups cease applying pressure or
confrontation on companies or an industry, and focus on working coop-
eratively with companies to improve their societal impacts (as is inher-
ent in an MSI), the external forces driving a company to change their be-
havior may cease, leading to a diminished motivation to change. There is
significant value in the shared learning and dialogue that is inherent in
MSIs, especially as these may lead to changing deeper structural change
in the company regarding outlooks on human rights and environmental
responsibilities.?’ However, the risk—and concern of many skeptics—is
that an MSI does no more than facilitate such dialogue, without any cer-
tainty that those conversations translate to change on the ground.

Even in the case of “cooperatively formed” MSIs, it is difficult to ac-
curately determine whether companies who choose to form an MSI are
genuinely motivated to improving their societal impacts*® or whether
they are potentially joining the initiative with more nefarious intentions,
such as to use it as a mask to avoid more stringent government regulation
or to lessen NGO antagonism. As a result, structures should be agreed
upon that guarantee the initiative will be capable of sustaining change
even if that original motivation or enthusiasm for change itself dissipates
(or was never there).?? Unless the initiative has strong foundations at the
outset that provide assurances as to the integrity of its eventual design,
it may be better for noncompany stakeholders seeking societal improve-
ment to continue down alternate paths, such as campaigning or pressing
for legislative change, rather than to establish an initiative whose ability
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to improve human rights or environmental impacts is contingent upon
goodwill or an unspecified number of future dialogues.

Development of the MSI

Once stakeholders accept that there is a need for an MSI, the process of
developing the conceptual idea into a constituted framework begins.?
While the development process tends to vary markedly from initiative
to initiative, an analysis of these processes reveals two general insights.
First, that there are several structural components to MSIs, which indi-
cate different levels of development. These include setting standards or
norms of behavior, establishing internal governance systems, instigating
accountability mechanisms, and building procedures for ongoing review
and development. Second, that MSIs that are started without a clear
roadmap on how to build all these features at the outset often struggle to
develop them, particularly those related to accountability.

Generally, an MSI begins with a group of stakeholders working
together to agree on the specific scope of the MSI in terms of the is-
sues, industry, and geographic regions it will address.?* The events that
led to the instigation of the MSI will generally have already provided
some shape for its scope. Thus, high-profile NGO-led campaigns to ex-
pose sweatshops and poor labor conditions broadly spurred negotiations
about how to address labor rights within apparel companies, leading to
the development of a plethora of MSIs focusing on this issue (for exam-
ple, the Fair Labor Association and the Worker Rights Consortium in
the United States, and the Fair Wear Foundation in Europe and Ethical
Trading Initiative in the United Kingdom).?> NGO campaigns about the
role that diamonds played in funding civil conflict in Africa prompted
the international discussions that led to the Kimberley Process focus-
ing exclusively on diamonds produced by “rebel movements or their al-
lies to finance conflict aimed at undermining legitimate governments.”?°
This resulted in the initiative being hamstrung when faced with allega-
tions that diamonds were being certified by the Kimberley Process that
had resulted from killings and widespread violence by the Zimbabwean
military in the Marange region, issues that fell outside its mandate.?’” By
comparison, those formed without direct confrontation, such as GRI,
the United Nations Global Compact, and even the Fair Trade Labeling
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Organization, have generally led to much broader initiatives in terms of
the issues and industries they seek to address.

Formalistically, the scope of an MSI is definable by reference to its
stated mission or purpose statement. In practice, however, it is the stan-
dards that an MSI develops for targeted actors to follow that truly indicate
its scope or mandate. An MSI might purport to address the social and en-
vironmental impacts from an industry, but if it only sets standards relat-
ing to environment, that should be deemed its true scope. In this way, the
standards are really the “core” of the MSI, establishing what substantive
changes or expectations are placed on targeted actors. Indeed, MSIs can
simply consist of a set of standards and intentionally develop no further,
existing simply as a charter of promises or code of conduct for members.?8

Unfortunately, too many MSIs express their standards in weak lan-
guage, lacking specificity of the exact obligations placed on targeted ac-
tors. Obligatoriness provides an indispensable form of credibility for
MSIs, on the basis that while they are voluntary to join, upon joining a
member is expected to abide by certain standards. Also, basing the stan-
dard on international law is critical to providing a legitimate basis for the
standards by using norms that have global acceptance.?? Many MSIs are
established with standards that are significantly less onerous than inter-
national legal norms.

The possible upside to forming initiatives with weak standards, such
as those that are not mandatory or based on international law, is that it in-
creases the likelihood of companies agreeing to participate, as the costs of
joining are low owing to the smaller behavior change thatis expected from
members. The presumed rationale is that it is better to have companies “in
not out” and that over time there will be “change from within” the MSI.3°
However, unless a weak but popular MSI does in fact become more rig-
orous or demonstrate widespread industry change, there is a risk that the
MSImay instead do little more than consume value resources of civil soci-
ety and contribute to an appearance of market-wide change, while damp-
ening other efforts to improve the societal footprint of industry.>!

Testing the Functionality of the MSI

Once the MSI is implemented, the matter of how smoothly it functions
can provide considerable insight into the incentives and motivations of
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targeted actors to change, as well as the strength of the mechanisms de-
veloped. This is often the best proxy for the more difficult assessment
of whether an MSI is causing behavioral change in the industry and im-
proving outcomes for affected communities.

At the most basic level of functionality, the question is whether an
MSI is discharging the responsibilities it has set for itself. For example,
the Kimberley Process mandated that it should be “subject to periodic
review,” with the first review to occur within three years of its launch.*
While the first review did occur in 2006, a little over three years after
the launch in November 2002, there has been no subsequent review in
the years following, and many of its recommendations have not been ad-
dressed.?* Other MSI-level obligations include conducting annual meet-
ings, releasing an annual report on the MSI’s achievements, or collecting
membership fees. If an MSI is unable to meet the functional obligations
it places on itself or all its participants, this raises questions about its ef-
fectiveness and the willingness of its members to achieve change.

The second level is that of targeted actors discharging the obligations
specifically placed on them. Again the Kimberley Process, which re-
quires member countries to provide annual reports on their implementa-
tion efforts by March 31 in the following year, is a helpful example.?* The
obligation to report is described by the United Nations General Assem-
bly (UNGA) as Kimberley Process’s “main comprehensive and regular
source of information,”® yet a review of the Kimberley Process’s web-
site four months after the reports were due for 2011 shows only 44 per-
cent of listed participants have submitted an annual report.* Unsurpris-
ingly, a recent UNGA resolution called upon participants “to submit
consistent and substantive annual reports in order to conform to this re-
quirement.”¥ Where companies are not meeting their obligations even
at face value, this demonstrates a basic struggle exists for those members
to truly alter their behavior.

This is not to be confused with an assumption that to be functional an
MSI must demonstrate that its members are always in compliance with
an MSI’s standards. While MSIs are formed on the basis that they may
be able to reduce or eliminate a significant societal problem caused by
industry, it is unrealistic to expect that this could occur instantly. Trans-
forming ingrained industry practices or views on social responsibility re-
lies not only on making paper-based changes to systems, but also on al-
tering deeper institutional factors that take considerable time to change,
such as cultural adjustment or development of internal expertise. Bear-
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ing this in mind, exposing high levels of noncompliance or revealing sig-
nificant instances of noncompliance are likely to be positive signs that
the MSI has developed standards that are directed at real and preva-
lent issues, and that there are sufficiently robust, transparent, and ac-
countable procedures in place to detect instances where companies are
not meeting those standards. For example, over a one-year period when
the Ethical Trading Initiative (ETI)*® was first implemented, it recorded
that members increased the level of monitoring from 20 percent of their
supply base to 67 percent. Concomitant to this was an increase in the in-
stances of noncompliance found in suppliers, from 11 percent in the first
year to a doubling of 23 percent the following year. The ETI celebrated
this discovery, noting that this was likely to be evidence that “unaccept-
able working conditions are a reality.”* ETI concluded that what was
important was to see a decline in the number of unacceptable working
conditions over time. This seems sensible: initial high levels of report-
ing may be indicative that the initiative has effective monitoring systems,
and, assuming these systems remain effective, the hope is that over time
the initiative causes deep behavioral change that leads to improved pro-
tection and promotion of environmental and human rights. This would
then translate to a decline in instances of noncompliance over time. To
the contrary, it may be more suspicious if an MSI rarely, or never, reports
incidents of noncompliance, as this suggests either that the MSI does not
have sturdy monitoring systems or lacks basic levels of transparency to
disclose noncompliance.

Analyzing the Participation of Stakeholders
and Composition of Membership

A lot of emphasis tends to be placed on the increase in the number, or
overall market share, of companies (or governments) that have signed
up to an initiative. When new companies or governments join, press re-
leases are issued triumphantly. The underlying rationale is presumably
that the larger the membership base of governments or companies, the
wider the application of the MSI, and thus the greater the impact of the
initiative. However, this assessment is far too simplistic to be a reliable
indicator of impact or success on its own. In addition to understanding
the structural features of an MSI, an assessment of the composition of
an MSI’s membership is critical.
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The underlying rationale behind MSIs is that the transnational prob-
lems global MSIs address are complex, requiring a vast range of re-
sources, capacities, and knowledge to sufficiently address them, and that
no one stakeholder has the necessary mix of skills, resources, and expe-
rience to do so.*’ By pooling the different capacities and areas of knowl-
edge of a variety of stakeholders, there is a greater understanding of the
problem and how it may best be addressed. Inclusion of stakeholders is
also necessary because an MSI, and the standards it sets, does not have
the inherent authority or legitimacy of a traditional law-making body.
Thus in order for the MSI to create a perception that it is “desirable,
proper, or appropriate,”! respected MSIs have focused on including a
range of stakeholders during their formation, as well as their implemen-
tation, on the basis that people involved in the process will then accept
and support the initiative.*? This helps to create an initiative that re-
flects the differing needs and expectations of the constituent stakehold-
ers while increasing the likelihood of sustaining support for the initiative
in the long term. As a result, inclusiveness is seen as central to giving an
MSI its authority, legitimacy, and respect.

Indeed, without involvement from multiple stakeholder groups, a mul-
tistakeholder initiative would, by definition, cease to exist. A failure to
identify and include key stakeholders “could endanger the entire negoti-
ation process™ of an initiative, and some dialogues have collapsed com-
pletely as a result of the exclusion of a core stakeholder group.* Even if
the result is less extreme than total collapse, low levels of involvement
from core stakeholder groups can be highly damaging. For example, the
United Nations Global Compact (UNGC) was first devised with a dis-
proportionately larger contingent of businesses than civil society actors,
and all the civil society actors were internationally focused, with no lo-
cal actors.® This led to distrust by some stakeholders at the outset, who
campaigned publicly against the UNGC. In response, the UNGC made
concerted efforts to open itself up to membership from a greater and
more diverse array of civil society actors, but not before several scathing
reports were released by civil society organizations.*

Identifying and including stakeholders is a challenging task. The clas-
sical definition of a stakeholder is “any group or individual who can af-
fect or is affected by the achievement of the organization’s objective.”’
This definition has been accused of being so broad as to leave the “field
of possible stakeholders unambiguously open to include virtually any-
one.™® Taken to its extreme, a highly inclusive MSI could have an al-
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most endless number of stakeholders involved. Indeed, a growing num-
ber of MSIs are now making the entire constitutional process open to
any interested party.** When large numbers of stakeholders wish to par-
ticipate there are inevitable challenges regarding how to manage such a
group. In particular, questions arise on how best to address power imbal-
ances among stakeholder groups and provide adequate representation
for stakeholders, without frustrating the ability to make decisions in a
timely and effective manner.>

These difficulties should not be used as an excuse to exclude stake-
holders from the formation process, but embraced as one of the core
characteristics and benefits of MSIs that needs to be appropriately man-
aged. If an MSI is unable to grapple with working with a wide group
of players with differing interests at the outset, it is unlikely to be able
to survive through to implementation with sufficient support and legiti-
macy from the relevant stakeholder groups. There have been some very
creative responses to incorporating large and varied stakeholder groups
during the constitutional process.>!

MSIs have generally identified and included high-profile global stake-
holders, such as governments, large corporations, and international civil
society organizations.’> However, they have not been as inclusive of less
powerful or visible actors, such as locally and nationally based organi-
zations, communities affected by the MSI, and stakeholders from the
global South.>® Despite the fact that many MSIs are set up with a core
purpose of improving the living conditions of specific local communi-
ties, these communities—and the vulnerable populations within them—
have been noticeably absent in the design and implementation of MSIs.
Indeed, the United Nations Commission on Sustainable Development’s
database of MSIs, which contains over 350 registered MSIs,>* recorded
that less than 1 percent had members from local community groups,
such as farmers, workers and trade unions, indigenous people, women,
youth, or children. Civil society is not a sufficient substitution for the in-
volvement of these communities and groups.*

MSIs also exert significant influence in the global South, through
shaping normative concepts and through their establishment of reg-
ulatory schemes that have impact in the South.’® However, the evi-
dence demonstrates significant underrepresentation of southern ac-
tors throughout the phases of MSIs. The extent of northern influence
in some MSIs is so dramatic that it has led to certain MSIs being per-
ceived by some as protectionist measures that impose nontariff barriers
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for southern producers trying to enter the global market or as vehicles
for driving the northern agenda into the South by “extend[ing] capital-
ist domination abroad.” The exclusion of the South undermines the very
notion of whether MSIs are truly a form of “global” governance.”’

Another overlooked aspect of participation is not just those who have
been excluded by way of a lack of invitation or facilitation to participate,
but also those that have actively refused to participate in an MSI. This
may include those actors who quit an MSI, or those who were invited to
join an MSI and declined. It is perhaps inevitable that an MSI will expe-
rience internal conflict given the markedly different agendas and expe-
riences of stakeholders. Consequently, it is common for specific stake-
holders to walk out of discussions when the MSI is under formation.
For example, Amnesty International and World Organization for Hu-
man Rights USA participated in the formation of the Global Network
Initiative (GNI), but left because it was “not strong enough” to address
human rights concerns, citing ambiguous standards in particular.’® Oth-
ers NGOs remained, but this nonetheless suggests that the final design
for GNI was not as strong as some NGOs had hoped. Analyzing those
stakeholders who actively choose not to commit to an MSI, whether it
is companies, civil society, communities, or governments, may therefore
provide considerable insight into the potential of the MSI itself.

The decision to quit an operational MSI may be even more indicative.
For noncompany actors it generally can be read as a statement that while
the MSI had developed terms the actor believed could lead to change, or
had the potential to develop such terms, those terms are now irreparably
ineffective or unable to be met. This is evident by the walk out of Global
Witness from Kimberley Process in 2011, a founding member of the ini-
tiative, on the basis that after nine years of operation, the scheme’s “main
flaws and loopholes have not been fixed.”>® Where it is targeted actors that
are leaving, the reverse may be true: that the terms of the MSI are signifi-
cantly more difficult to meet than anticipated. This suggests that the MSI
is placing obligations on targeted actors that require significant change,
but which are too costly for the company to voluntarily undertake.

Conclusion

The failure to identify and critique MSI features and developmental pro-
cesses over the last decade has mystified MSIs and left them poorly un-
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derstood at an individual and an institutional level. This has made it dif-
ficult for all actors, whether grassroots human rights activists or policy
makers, to determine whether a particular MSI is capable of improving
the impacts of industry or whether it is a hand brake on effecting change.
For those involved in MSIs, there has also been little practical advice
generated for establishing MSIs or improving the effectiveness of exist-
ing ones. Finally, and most importantly, it has made it difficult to resolve
the critical question of whether MSIs are capable of being effective hu-
man rights and environmental instruments.

However, a deeper institutional assessment of MSIs demonstrates
that there are common features to MSIs, regardless of the unique con-
text or issue that drives their operation. By appreciating how factors
such as accountability mechanisms or involvement of local stakeholders
affect the internal dynamics of an initiative as well as its capacity to ef-
fect change, it is hoped that stakeholders will be able to make more ef-
fective initiatives, while critics will have analytical tools available to pro-
vide more insightful critiques. Further exploration of the institutional
design of MSIs is encouraged. The greater awareness of their design, the
closer we are to having a framework for resolving the critical question
of whether, and if so how, MSIs can be designed and implemented to ef-
fectively address the human rights and environmental conditions of af-
fected communities.
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CHAPTER ELEVEN

The Virtue of Voluntarism

Human Rights, Corporate Responsibility,
and UN Global Compact

Ursula Wynhoven
Yousuf Aftab

Introduction

Corporate responsibility! (CR) is evolving as human rights are in-
creasingly taking center stage in shaping stakeholder expectations
of business. Respect and support for human rights have long been key
tenets of CR—as demonstrated by their place in the UN Global Com-
pact’s ten principles of corporate sustainability.2 More recently, however,
the UN’s “protect, respect and remedy” framework, as elaborated in
the Guiding Principles on Business and Human Rights® (Guiding Prin-
ciples), has provided additional specific and practical guidance on how
companies of all types, sizes, and locations should operationalize respect
for human rights. The Guiding Principles’ framework is now widely ac-
cepted as the benchmark for business respect for human rights.*

The Guiding Principles are significant because they establish a lan-
guage and framework to define business responsibility for human rights
complementary to, but also distinct from, state duties for human rights:

The responsibility to respect human rights is a global standard of expected
conduct for all business enterprises wherever they operate. It exists inde-
pendently of States’ abilities and/or willingness to fulfill their own human
rights obligations, and does not diminish those obligations. And it exists over
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and above compliance with national laws and regulations protecting human
rights.’

This quotation furnishes two essential principles of a new CR frame-
work and language for human rights. First, business bears responsibility
for respecting® human rights. This in itself marks a significant departure
from the traditional state-centric focus of the human rights movement.
Second, the responsibility is independent of state obligations for human
rights. Business’s responsibility, at least morally, transcends any national
limitations in passage or enforcement of human rights law.

The Guiding Principles add clarity and structure to the scope of busi-
ness responsibility for human rights. By placing emphasis on the min-
imum expected of business, they refocus CR in important ways, en-
couraging a reordering of priorities. Nevertheless, the challenge for
companies is practical implementation of the Guiding Principles and es-
pecially the corporate responsibility to respect human rights. The chal-
lenge for stakeholders includes holding companies accountable when
rights are not respected. The two challenges are intricately interwoven,
as CR aspires to practicality for business and impact and accountability
for society.

This chapter is about how voluntarism and voluntary initiatives can
contribute to meeting both challenges as a complement not substitute
for the law. The discussion will be anchored by the example of the UN
Global Compact, the world’s largest voluntary corporate sustainability
initiative. Drawing on the UN Global Compact’s experience, we identify
and elaborate on the contributions that voluntary initiatives can make to
CR/ specifically for human rights.

While a consideration of voluntary initiatives necessarily brushes
against the limits of law, a dichotomy between law and voluntarism is
false. To draw on economic terms, voluntarism and law are not locked
in a zero-sum game where the advance of one is inevitably to the detri-
ment of the other. There is nothing in the discussion of voluntarism’s vir-
tues that is inherently opposed to law. Rather, we take as a given that the
ideal end is defined by responsible business behavior—respect for hu-
man rights—and assess how voluntarism can facilitate the end. We urge
the reader not to take anything in this chapter to suggest that law is in-
imical to, or even less-than-desirable for, the pursuit of CR.

To the contrary, this chapter’s approach is consistent with Amartya
Sen’s discussion of the limits of law in the pursuit of human rights:
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The point is not so much whether the legislative route can make the social
ethics of human rights more effective. It certainly can do this in many cases.
The point, rather, is that there are other routes as well, which too help to

make the ethics of human rights more influential and effective.®

In the pursuit of CR for human rights, voluntary initiatives are the kinds
of “other routes” that can help make the pursuit more sustainable and
effective. First, their voluntariness itself facilitates embedding of re-
spect for human rights in the corporate culture so that it gains autono-
mous force independently of the law. Second, voluntary initiatives pro-
vide practical guidance for businesses to determine how best to respect
human rights. Third, voluntary initiatives are able to reach contexts that
law cannot. This chapter will first consider the virtues of voluntarism be-
fore examining the specific example of the UN Global Compact.

What We Mean by “Voluntary Initiatives” and *“Voluntarism”

Voluntary initiatives, as we use the term in this chapter, are programs
that promote corporate self-regulation to the end of CR and are either
led by business or have significant business involvement. They can in-
volve just one or many stakeholders and may or may not include civil so-
ciety or government. The range of such initiatives is vast. But they have
three defining features: participation in them is voluntary, they each ad-
dress one or more dimensions of CR, and they all afford some measure
of dialogue to advance their focus area. By participating in a voluntary
initiative, companies publicly commit themselves to a set of shared stan-
dards and principles of responsible behavior.

Voluntary initiatives have long played a prominent role in the CR
sphere. A complete taxonomy is not possible here, but some of the more
prominent initiatives are the UN Global Compact, the Kimberley Pro-
cess,’ the Voluntary Principles on Security and Human Rights,'” and the
Global Network Initiative;'! there are many others.!?

Voluntarism is the spirit animating voluntary initiatives. It represents
corporate commitment to better citizenship. The best voluntary initia-
tives harness this commitment by building a space for diverse stakehold-
ers to develop innovative solutions to the challenge of integrating sus-
tainable corporate practices. They create a culture of transparency and
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accountability to ensure that businesses meet, and ideally exceed, their
responsibilities.

The Virtues of Voluntarism

Understanding the virtues of voluntarism depends on placing the CR
discussion in the proper context. We must identify the end being pur-
sued. If the pursuit is merely bolstering the existing, state-centric, human
rights regime, the tools will be found in that tool kit—of greater regula-
tion and better enforcement. But if the end is better corporate behav-
ior, the tools may have to be different, they may need to be more diffuse,
less blunt, and more malleable to reshape corporate ends sustainably.
We need a “smart mix of measures—national and international, manda-
tory and voluntary—to foster business respect for human rights.”*3

Voluntarism can help business and society approximate the ideal end
by drawing on the power of the market to embed CR in business deci-
sion making. Specifically, voluntarism provides three types of benefits:
(1) it reshapes business drivers, (2) it supports learning and flexibility of
implementation approach, and (3) it reaches realms that the law cannot.
Each of these will be discussed in more detail below.

Voluntarism Reshapes Business Drivers

The voluntarism in CR movement is built on the belief that it is possi-
ble to reform business ambition endogenously—that the profit motive, at
least as currently understood, need not be business’s sole reason for act-
ing. Or if it is, that too can be harnessed to reshape business action so
that the market creates the incentives needed to encourage business to
pursue responsible behavior, particularly in the realm of human rights.
This idea is embedded in the concept of business’s “enlightened self-
interest,” which the UN Global Compact has recognized as a key driver
of CR since its inception.'

Milton Friedman wrote in Capitalism and Freedom that the propo-
nents of the social responsibility of business are beholden to “a funda-
mental misconception of the character and nature of a free economy. In
such an economy, there is only one social responsibility of business—to
use its resources and engage in activities designed to increase profits so
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long as it stays within the rules of the game, which is to say, engages in
open and free competition without deception or fraud.”"® This view has
long influenced the discussion of CR in the fields of economics. It in-
forms the “shareholder approach” to CR, under which the only way to
encourage corporate respect for human rights is to change the rules of
the game.'

The debate regarding how best to ensure corporate respect for human
rights is still largely framed by Friedman’s perspective. Those who sug-
gest that regulation alone is the answer implicitly embrace the idea that
business is no more than a profit-making institution, restrained in this
pursuit only by minimal “rules of the game.” From this starting point,
the focus is on changing the law to tame business’s implicit and ines-
capable ends. But the basis of the movement to encourage voluntarism
is different: it is to redefine corporate ends—to redefine “profits”—to
incorporate nonmonetary social benefits, including respect for human
rights.!”

To many observers, responsible corporate behavior is simply the re-
sult of business recognizing that CR is necessary to protect and advance
its financial bottom line."® As David Vogel notes: “in the final analysis,
CSR is sustainable only if virtue pays off . . . companies will engage in
CSR only to the extent that it makes business sense for them to do so.”"?
But if CR is only undertaken for profit maximization, there is little need
for a theory; companies will happen across it in any event as they pursue
profits.?0

The belief underpinning the pursuit of voluntarism is that, even if
Friedman was right, his conclusion is limited by a dated and flat con-
ception of “profit.” The definitions of “business sense” and “financial
profit” are not necessarily congruent. To the extent they once were ef-
fectively synonymous, that does not mean they always will be. Rather,
business as an institution can embrace nonmonetary ends as part of its
decision-making calculus—and it can do so independently of rules man-
dating such a change. Just as the pursuit of profit need not be legislated,
so the pursuit of responsible behavior can become an endogenous busi-
ness concern that walks hand in hand with the pursuit of monetary gain.
The only question is how.

History is rife with examples of our evolving expectations of social
institutions, and their evolving expectations of themselves. The evolu-
tion of the modern western state may be the best example. The Hobbes-
ian state’s only concerns were security and the assurance of wealth. The
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compact to create the state, as Hobbes imagined, was therefore to create
a “mortal God” with ultimate sovereignty over all citizens.”! The emer-
gence of republican ideals over the next two centuries reshaped the re-
sponsibility of the state, so that its raison d’étre shifted from simply pro-
viding security to protecting certain fundamental rights. The Lockean
social contract accorded all individuals natural rights derived from nat-
ural law and posited that government’s purpose was to protect these
rights.?? This tradition inspired the English Bill of Rights of 1689 and the
American and French revolutions of the late eighteenth century.

The change in dominant philosophy regarding the state’s role was
fundamental to effect practical societal changes. It marked an essential
reconceiving of the state’s role as an institution in society that radically
altered society’s expectations and future interactions with the state. Of
course, the radical change was neither instantaneous nor perfect. Vast
swathes of the population remained disenfranchised. But the paradigm
shift that brought individual rights to the fore of the state’s responsibility
allowed for a revised interaction between society and the state—one that
was critical to the diffusion of rights and the march toward a steady en-
franchisement of the entire population over the last two centuries.

Voluntarism’s chief role is in instilling—in business as much as in
society—the conceptual changes necessary to make business responsi-
ble. The state evolved as a social institution, with an increase in the scope
of relevant stakeholders and responsibilities owed to them, under pres-
sure applied by changing societal ideals. A similar pressure can reshape
society’s expectations of business. Business has already demonstrated a
capacity to integrate social concerns in its pursuit of profit. Over the last
two decades, for example, Nike and myriad other US clothing and ap-
parel manufacturers have implemented mechanisms to monitor labor
conditions at supplier factories in developing countries; Ikea has pro-
vided support to families in India to keep children out of the labor force;
Starbucks has committed to selling only fair trade coffee; Shell has ad-
opted policies to address human rights and environmental abuses in de-
veloping countries; PepsiCo has withdrawn investments from Myanmar
due to human rights concerns.?® While also a reaction to pressure from
civil society, these voluntary actions in turn became baselines of busi-
ness conduct against which other businesses are judged by society. They
facilitate and further propel the evolution of business.

As long as we conceive of business as being a static institution with
static character, we deny it the opportunity to aspire and evolve in ways
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that it has already showed it can. Support for voluntarism in the pursuit
of CR is built on the ambition that “business sense” (or “profits”) can be
redefined in the same manner as the role of state was redefined. Volun-
tarism facilitates this redefinition by affording business the opportunity
to embrace CR of its own free will and thereby engage with a broader
array of stakeholders than its shareholders alone. Business’s willing in-
corporation of responsibility for human rights can allow it to fashion for
itself an end beyond mere financial remuneration, with a definition of
profit that captures social ends.

At a fundamental level, of course, business will remain financially re-
sponsible to its owners. But owners (and consumers) consistently dem-
onstrate the capacity for ethical evolution. These ethical shifts influence
their interactions with business, which in turn shape the ends of business
through the market. A number of studies have found that, in addition
to profit, companies are often motivated to act responsibly in pursuit of
moral or ethical beliefs.?* And the growth of socially responsible invest-
ment funds demonstrates that owners and potential owners often value
a broader understanding of performance than monetary profits alone.?’

Michael Porter and Mark Kramer have noted that a key flaw uniting
the current approaches to CR is the positioning of responsible behavior
as a “cost” or a “constraint” rather than an “opportunity.”?® The dan-
ger in such a conception is that it encourages “cosmetic” responses to
CR issues.?” At its best, voluntarism allows businesses to, in the words
of Porter and Kramer, “analyze their prospects for social responsibility
using the same frameworks that guide their core business choices” and
thus to treat CR as “a source of opportunity, innovation, and competi-
tive advantage.”?8

Companies must, of course, comply with the law, whether or not it
can be enforced. But voluntary initiatives have the unique potential to
become corporate drivers. They can lead companies to strive to be bet-
ter than the law requires and move beyond lowest-common-denominator
standards or rules. Involvement in voluntary initiatives can inspire stake-
holders’ ambition and imagination, and can embed the quest for respon-
sible behavior in the corporate culture. In this way, voluntary initiatives
can ensure that if enforceable regulation is passed, it does not simply be-
come a ceiling, but remains a floor.

Below are four specific ways in which voluntarism helps shape re-
sponsible corporate behavior endogenously:
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(1) Voluntarism can foster competition among organizations to be better corpo-
rate citizens: Transparent and accountable, the best voluntary initiatives cast
light on companies’ true commitment to CR. Voluntary initiatives can thus
draw on the corporate pursuit of competitive advantage to encourage innova-
tion in search of the best sustainable practices. Evidence of this trend can al-
ready be found in the market as companies increasingly seek to differentiate
themselves by marketing their CR activities.?’ Recent observations by private
and public actors support this evidence.

(2) By shaping internal corporate drivers, voluntary initiatives can help bridge
regulatory gaps: The strength of voluntarism is that it can become self-
sustaining. Voluntary initiatives can help bridge the void while regulation is
being developed and raise the bar when regulation is either insufficient or im-
properly enforced. One notable example is Caring for Climate, a joint pro-
gram of the UN Global Compact and the UN Environment Programme,
which offers an interface for business and governments at the global level
with the aim of (i) driving the development of pragmatic business solutions
that transcend national interests (and law) and (ii) responding to the global
nature of the issue at stake.’!

(3) Voluntary initiatives provide a forum for companies to inspire their employ-
ees: More than ever before, the most qualified people are pursuing employ-
ment opportunities at companies whose principles align with their own.
Recruits are willing to sacrifice income to work for companies with better
reputations for CR and ethics.®? Voluntary initiatives give companies the
ability to differentiate themselves by demonstrating that CR is more than an
obligation—it is an aspiration.

(4) Voluntary initiatives help companies build brand equity: The public increas-
ingly demands corporate commitment to human rights, labor rights, envi-
ronmental standards, and anticorruption measures. Voluntary initiatives
encourage companies to pay heed to public demands by showcasing their
commitment to CR in a way that mere legal compliance could never accom-

plish. The effect of CR initiatives on consumer goodwill is well documented.*

Voluntarism Supports Learning and Flexibility of Implementation

One of the repeatedly noted gaps in the CR sphere is the absence of im-
plementation guidance.** Voluntarism provides a manner and venue to
address this gap. As John Dewey noted about individuals’ ability to re-
form themselves, “habits must intervene between wish and execution.”?
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Voluntary initiatives have the capacity to help business develop such
habits. Dewey presented the example of a man learning to stand upright
to illustrate the importance of practical implementation of an idea in or-
der to perfect it:

If we could form a correct idea without a correct habit, then possibly we
could carry it out irrespective of habit. But a wish gets definite form only in
connection with an idea, and an idea gets shape and consistency only when it
has a habit back of it. Only when a man can already perform an act of stand-
ing straight does he know what it is like to have a right posture and only then

can he summon the idea required for proper execution.3*

Voluntarism can help shape business’s understanding of CR by reshap-
ing corporate ends through practice. Voluntary initiatives can create the
practical foundation to explore and implement sustainable corporate
practices. This learning and practical experience can, in turn, inform the
development of effective regulation. Moreover, regulation may specify
the required outcome but not how it is to be achieved. Voluntary initia-
tives can provide the opportunity for businesses and other stakeholders
to come together to work out the best practices to achieve the required
result.

Below are four examples of how voluntarism promotes adaptability
and tailored CR measures:

(1) Voluntary initiatives can facilitate the emergence of stakeholder consensus:
Legitimacy is critical to effective CR. Voluntary initiatives can inspire collab-
oration between stakeholders and business. In doing so, voluntary initiatives
can help create new norms, building consensus that CR ought to be a main-
stream business concern. For instance, the investors participating in the Prin-
ciples for Responsible Investment, a voluntary investor initiative in partner-
ship with the UNEP Finance Initiative and the UN Global Compact, used
that initiative to develop a mandatory sustainability reporting policy that
they then urged governments to adopt.’’ UN Global Compact has also man-
aged to attract hundreds of commitments from CEOs of companies in differ-
ent sectors around the world for its principles on climate, water, and women’s
empowerment.

(2) Voluntary initiatives provide flexibility to develop well-tailored responsi-
ble practices: Sustainable corporate practices should be developed and im-

plemented with sensitivity to the needs of different communities and stake-
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holders. There is no one-size-fits-all approach. As Porter and Kramer note:
“The same manufacturing operation will have very different social conse-
quences in China than in the United States.”* Responsible corporate prac-
tices must cater to different countries’ and regions’ governance institutions,
history, business culture, and geography. Voluntary initiatives are invalu-
able in this regard: they can offer stakeholders a forum in which to apprehend
locale-specific responses to unique challenges. Indeed, this is a key function
of the Global Compact Local Networks—clusters of Global Compact partic-
ipants who come together to advance the UN Global Compact and its prin-
ciples within a particular geographic context. Among other things, they help
anchor the UN Global Compact within different national, cultural, and lan-
guage contexts.

(3) Voluntary initiatives can limit the risks and costs of CR: Effective CR pro-
grams require investment of time and resources. Voluntary initiatives can
lower these costs by bringing together stakeholders from business and civil
society to cooperate in developing shared standards and common under-
standing of best practices for implementation. This cross-spectrum cooper-
ation can help stakeholders to identify, prevent, and mitigate business risks
while implementing approaches that cater to the interests of many different
stakeholders. One area of fruitful collaboration is sustainable supply chain
management, where the costs of identifying and addressing risks can be very
high. As a result, many businesses have joined voluntary initiatives to im-
prove their efficiency and effectiveness in managing such risks.*

(4) Voluntary initiatives can provide a forum for cross-spectrum stakeholder col-
laboration: Developing effective CR standards depends on learning from
past actions and adapting to changing circumstances. There are no definitive
answers. Voluntary initiatives spur the learning process by providing a space
for diverse stakeholders—from business to civil society—to discuss issues and
collaborate in resolving them. Regulation, in contrast, almost never incor-
porates this “partnership” dimension. UN Global Compact constantly sees
the value in such collaboration and has consequently focused on developing

multistakeholder working groups, including on human rights.

Voluntarism Reaches Realms That Law Cannot

The unique issues that arise with business responsibility for human
rights are all the more reason for the virtues of voluntarism. Volun-
tarism can perform functions the law cannot. Law offers, although does
not always deliver, the virtue of enforceability. A breached law accords
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the state the right to exercise the prerogatives of the legitimate monop-
oly of violence. But law is not a panacea for all. In particular, as Am-
artya Sen has noted, understanding human rights solely through a legal
lens may be “foundationally mistaken.!

There are at least four limitations in law’s ability to ensure that com-
panies respect and support human rights. First, law often sets itself up
in opposition to the free will—its enforceability defines it, undermining
the substance it carries by virtue of its form. Second, law is inherently
fixed, limited in jurisdictional scope and predictable. If not, it is arguably
not law at all. But these virtues facilitate the pursuit of evasive measures
by those who have been set up in opposition to it. Third, law is funda-
mentally reactive. It addresses transgressions of the past while attempt-
ing to envision wrongs of the future, but always with the limited scope
that history offers. Fourth, as Sen notes, it would be difficult to accept
that the only relevant human rights are the ones protected by legisla-
tion.*?> That is, the pursuit of human rights has been and should remain
forward-looking; it is necessarily grounded in ideals that to some extent
are reflected in, but also that transcend, the law. Thus even the corporate
responsibility to respect human rights is not wholly a legal responsibility;
nor does it exist in a “law free zone.”

The question for proponents of CR, then, is how to address the law’s
weaknesses. In short, how can we bolster law? And how, in particular,
can we bolster the deficiencies of law in the context of business and hu-
man rights? In a world of perfect laws perfectly enforced, there might be
no need for business to bear a specific, defined responsibility for human
rights—compliance with law would be sufficient to attain that end. But
the push for CR is largely a product of the drive to help perfect the law.
In the words of John Ruggie, CR for human rights suggests that stake-
holders and business be willing to look “beyond compliance.”*

The human rights responsibility of business under the Guiding Prin-
ciples is, on its face, vast: “Business enterprises should respect human
rights. This means that they should avoid infringing on the human rights
of others and should address human rights impacts with which they are
involved.”” Whereas the state obligation for human rights flows from a
deemed control over a particular territory and a monopoly on the legit-
imate use of violence, the obligation borne by business is qualitatively
different because it has neither deemed control nor the state’s role as ar-
biter of justice.

Defining the scope of this responsibility, and its mandates in partic-
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ular circumstances, is a herculean task that may never be fully accom-
plished by law or jurisprudence. In the first place, there is great diver-
gence regarding the interpretation of even the most fundamental rights.
For example, the Indian Supreme Court understands the right to life far
more expansively than the American Supreme Court; the conception of
freedom of religion in France and Turkey permits far more limitations
on religious practice than in Canada or the United Kingdom; freedom of
speech is arguably more circumscribed in the European Union than in
the United States; and the socioeconomic rights recognized in South Af-
rica and India receive a far chillier reception in North America. Against
this backdrop, the business context adds the complicating nuance of
causation to apprehend a private actor’s liability for any particular hu-
man rights violation. Businesses “should avoid infringing on the human
rights of others and should address adverse human rights impacts with
which they are involved.”® The scope of “involvement” extends to hu-
man rights impacts (1) that are “caused” or “contributed to” by the busi-
ness and (2) those that are “directly linked to their operations, products
or services by their business relationships, even if they have not contrib-
uted to those impacts.”” The scope of actions and omissions caught by
this responsibility will take much time to define.

Voluntarism offers the only manner of approximating the desired end
of business respect for human rights while law crystallizes. Given the
nature of the enterprise, however, voluntarism will always be necessary
to ensure that business is aspiring to adopt the spirit of the obligation
in good faith even if law is passed. As the law develops to solidify the
meaning of such inchoate concepts as “directly linked to,” it is incum-
bent on business to do its very best to develop or contribute to the de-
velopment of meaningful guidance. Otherwise, it is human rights that
suffer.

Case Study: The Contribution of the UN Global Compact
as a Voluntary Corporate Sustainability Initiative

Launched in mid-2000, the UN Global Compact has for over a decade
been the world’s largest CR initiative, with over twelve thousand busi-
ness and civil society signatories in more than 145 countries and approx-
imately one hundred Local Networks at the country level around the
world. Participating companies voluntarily commit to align their busi-
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ness strategies and operations with ten universally accepted principles,
derived from UN Conventions and Declarations, in the areas of human
rights, labor, the environment, and anticorruption, as well as to take
additional voluntary actions in support of UN goals, such as the Mil-
lennium Development Goals. The initiative’s mandate comes from the
UN General Assembly: to advance United Nations values and responsi-
ble business practices within the United Nations system and among the
global business community.*

The overall mission of the Global Compact is to contribute to bring-
ing about more sustainable and inclusive global markets through advanc-
ing the practice of corporate sustainability globally. Global Compact de-
fines corporate sustainability as a company’s delivery of long-term value
in financial, social, environmental, and ethical terms.* The social di-
mension of corporate sustainability encompasses business “respect”
and “support” for human rights and international labor standards. It in-
cludes both preventing and addressing harm to human rights linked to
their business (“respect”) and encourages additional voluntary action
in support of realizing human rights (“support”).>® Such voluntary ac-
tion can be in the form of core business approaches, such as inclusive
business models or innovation in product and service design and deliv-
ery, strategic social investment/philanthropy, public policy engagement/
advocacy, or partnerships or other forms of collective action. Corporate
participants are required to communicate their progress in implement-
ing the principles to their own stakeholders on an annual basis, and, to
make such communications more transparent, they are required to also
share them through the UN Global Compact website.

The UN General Assembly has called the Global Compact “an in-
novative public-private partnership™' and recognized the “positive con-
tribution of the Global Compact and its ten principles in the promotion
of responsible business practices.”? Survey results support the General
Assembly’s conclusion that the Global Compact makes a positive con-
tribution to CR. The first extensive survey of Global Compact partici-
pants was conducted by McKinsey & Company in 2004 as part of the re-
view that they conducted of the initiative’s first four years of operations.
The independently prepared report, “Assessing the Global Compact’s
Impact,” was based on extensive data analysis, interviews, and surveys
conducted with a range of stakeholders, including Global Compact par-
ticipants as well as outside observers and detractors. Their overall as-
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sessment was that the Global Compact has had “noticeable, incremental
impact on companies, the UN, governments and other civil society ac-
tors. A solid participant base and the power of the idea of high-level UN
engagement with the private sector have largely driven these successes
to date.”

While also revealing opportunities for improvement, their survey
found that 67 percent of survey respondents said that they had changed
their corporate policies in relation to human rights, labor, and environ-
mental principles since joining the Global Compact, and 40 percent at-
tributed the Global Compact as a significant driver of these changes.>*
Their survey also found that approximately 67 percent of survey respon-
dents from developing countries said that they had joined the Global
Compact to become more familiar with CR issues, thus helping to em-
bed them in the agenda in those countries.”> One of the conclusions of
the McKinsey Report was that the “symbolism of the Global Compact’s
creation and its established brand” are surprisingly influential.* It also
noted that “corporate citizenship champions within companies have lev-
eraged their leaders’ commitments to the Global Compact as a wedge to
push their corporate citizenship agendas.”’

Research conducted more recently confirms such trends. It supports
the conclusion that the Global Compact is having a significant impact on
improving the overall level of CR of its corporate participants. For the
past six years, the initiative has worked with the Wharton School of the
University of Pennsylvania to conduct an annual implementation sur-
vey to gauge the initiative’s impact and track participant performance.
The Global Compact Implementation Survey assesses how—and to what
extent—participating companies are implementing policies and tak-
ing action on the ten principles and in support of broader UN goals and
issues. The results of the most recent survey are published in the 2013
Global Compact Sustainability Report.*® In 2013, 1,712 companies from
112 countries responded to the Global Compact Implementation Survey
on which the report is based—making it the world’s largest annual study
conducted on CR policies and practices by business globally. In the sur-
vey, Global Compact participants are asked a range of questions about
their current level of sustainability performance, what their needs are
from the Global Compact, and the Global Compact’s impact on their
sustainability strategy and actions.

Key findings from the most recent survey included that companies
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committed to the UN Global Compact are moving from good inten-
tions to significant actions. However, while progress is being made, there
is a long journey ahead for companies to fully embed responsible prac-
tices across their organizations and supply chain. Companies are making
commitments, defining goals, and setting policies at high rates, but still
have much work to do to on the action steps. For example, 65 percent of
respondents develop sustainability policies at the CEO level, while only
35 percent currently train managers to integrate sustainability into strat-
egies and operations. Moreover, while small and large companies are
committing to the UN Global Compact in equal numbers, large compa-
nies are significantly more likely to move beyond commitment to action
across all issue areas. Supplier sustainability ranks as the top barrier for
large companies in their advancement to the next level of sustainability
performance. While a majority of companies have established sustain-
ability expectations for their suppliers, they are challenged to track com-
pliance and help suppliers reach goals. And the survey found that 70 per-
cent of Global Compact companies are advancing broad UN goals and
issues by aligning their core business strategy, tying social investment
to core competencies, advocating the need for action, and implementing
partnership projects.¥

The survey conducted in 2012 also looked at the top reasons why com-
panies engage in the UN Global Compact and found that they were: to
increase trust in their company, integration of sustainability issues, the
universal nature of the UN Global Compact principles, and the oppor-
tunity to network with other organizations.® It also showed that more
than 9o percent of participants considered that their participation in the
Global Compact has had a positive impact on the quality of their CR
policies and practices.®! Thirty-eight percent of companies stated that
participation in the Global Compact has either significantly helped or
was essential to advancing their CR policies and practices. Eighty-one
percent of companies indicated at least moderate impact on their CR
performance from engaging in the Global Compact.

These results are consistent with findings of an OECD study in 2001,
which analyzed a large variety of CR initiatives and concluded, already
at that time, that the proliferation of CR initiatives was a key trend and
a global phenomenon.®? The study looked at the potential benefits for
businesses and society of such initiatives, noting as some of the benefits:
improved legal compliance, management of litigation risks, brand and
reputation enhancement, smoother stakeholder relations, and increased
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employee morale. The main benefit for society observed was concrete
improvement in business practices.®* The study drew on the OECD ex-
perience that compliance with behavioral norms does not result solely
from monitoring and threats of punishment and focused on two intan-
gible assets that they considered play an important role in achieving
greater compliance with those norms: consensus and management ex-
pertise.% The study pointed to “growing recognition that a critical mass
of understanding, agreement and consent underpins any effective sys-
tem for controlling business behavior.”®® A brief review was provided of
some literature on the limits of law enforcement alone to ensure com-
pliance and the value of supplementing law with other approaches that
build consensus around social norms and promote voluntary compli-
ance.”” A key conclusion of the report was that voluntary initiatives
were already making progress in helping to accumulate these assets—
consensus and expertise—on a global scale, although much more re-
mains to be done.®

The value of a smart mix of voluntary and regulatory instruments
in propelling CR forward is underscored by a study conducted for the
UN Global Compact by Accenture in 2013. It examined more than one
thousand CEOs’ attitudes toward the trajectory for corporate sustain-
ability. It revealed that more than two-thirds of chief executives believe
that business is not doing enough to address global sustainability chal-
lenges. While showing that CEOs are strongly committed to embedding
sustainability throughout their organizations, the vast majority are now
calling for action to incentivize and reward sustainability leaders in or-
der to accelerate progress. The study demonstrates broadening aware-
ness on the part of global business of the opportunities presented by
sustainability. Seventy-eight percent of the surveyed CEOs see sustain-
ability as a route to growth and innovation, and 79 percent believe that it
will lead to competitive advantage in their industry. Nevertheless, CEOs
see the economic climate and a range of competing priorities creating
obstacles to embedding sustainability at scale within their companies.
While 84 percent believe that business should lead the way in address-
ing sustainability challenges, they point to a number of barriers: lack of
financial resources making it difficult to embed sustainability into core
business; the failure to make the link between sustainability and busi-
ness value; lack of interest on the part of consumers (even though 82 per-
cent of CEOs think this is critical to harnessing sustainability as a trans-
formative force in the economy); and insufficient investor interest (while
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52 percent of respondents saw investor interest as an incentive for them
to advance sustainability practices, only 12 percent saw investor pres-
sure as a leading motivator). Sixty-nine percent believed that investor in-
terest will be increasingly important in guiding their approach. In addi-
tion, 83 percent of respondents thought more efforts by governments to
provide the enabling environment for corporate sustainability will be in-
tegral to the private sector’s ability to advance sustainability. As well as
pointing to the role of regulation (55 percent), respondents highlighted
government subsidies and incentives (43 percent) and taxation (31 per-
cent) as important policy tools. The results underscore that there are
important opportunities for consumers and investors as well as policy
makers to play their role in creating demand for higher performance on
CR, but also that business has a key role to play in creating sustainable
products and services at prices that people can afford and impressing in-
vestors not just by saving costs, but also by generating business value.®
These are functions that regulation alone is ill suited to mandate.

Some research conducted with AccountAbility in 2013 elaborated
on the kinds of benefits that business can derive from making voluntary
corporate sustainability commitments that can help the business to im-
prove its corporate sustainability performance regardless of the stage
they are at in their corporate sustainability journey.” It highlighted the
following as flowing from making a voluntary corporate sustainability
commitment, such as joining the UN Global Compact: building internal
and external credibility, improving risk management processes and sys-
tems, enhancing brand reputation, identifying new business opportuni-
ties, developing innovative practices and policies, and attracting and re-
taining talent.”! Regulation alone does not deliver such benefits.

For those with a maturing CR strategy, the research identified the
business value that could flow from scaling up engagement around a vol-
untary corporate sustainability commitment such as adopting perfor-
mance management systems that increase organizational efficiency, en-
gaging in more constructive dialogue with all stakeholders, improving
reporting processes and external accountability, and enhancing human
capital through education and training.””> And for those that are fairly
advanced in their implementation of voluntary CR commitments, the
study highlighted the following benefits for more deeper engagement:
setting new industry standards and aspirations, promoting shared val-
ues and collective benefits, improving business performance through
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the creation of new business practices and systems of governance, and
engaging in policy development to advance sustainability commitment
adoption.” Reinforcing the case made in this article, such benefits derive
from voluntary engagement and not from regulation alone. For such rea-
sons, the UN Global Compact continues to advocate for the smart mix
of voluntary and regulatory approaches, of carrots and sticks, of incen-
tives and disincentives, and a role for all stakeholders, including but not
limited to governments, in scaling up corporate sustainability.

Conclusion

The business and human rights movement is at a watershed moment.
The UN Human Rights Council’s formal endorsement of the Guiding
Principles in June 2011 marked a critical level of acceptance for busi-
ness responsibility for human rights. Accepting this principle offers a re-
markable opportunity. On the one hand, proponents of CR could focus
their attention exclusively on restraining the market by advocating the
passage of laws forcing business to respect human rights. On the other,
the CR movement could seek to reshape the way business is done alto-
gether, by drawing on changing social ideals and ethics to influence the
ends business pursues endogenously as a complement not substitute for
other approaches.

Voluntarism has significant virtues in this regard. Rather than setting
up CR for human rights as a constraint on the pursuit of profit, volun-
tarism draws on the power of the market to redefine what companies ex-
pect of themselves. The growing recognition that business is a social in-
stitution—by society, government, and business itself— offers proponents
of CR the opportunity to seize on business’s internal motivators to recast
the natural ends of business. Business, for its part, is increasingly appre-
ciating that voluntarism in the field of human rights offers clear business
benefits. As one executive of a multinational recently explained:

We do not just need a social license to operate, we need a social license to op-
erate and grow. With our growth plans, it is not enough to be merely toler-
ated. An important element of our future business success and achieving our
ambitious business goals will depend on our operations being welcome in the

communities and societies where we operate.”
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PART II1
Africa as CSR Laboratory

Twenty-First-Century Corporate
Strategy and State Building

Charlotte Walker-Said

he doctrine of economic rights in their late twentieth-century ex-

pression is a core component of Africa’s monetary policies as well
as its central political claim. “Economic rights” have origins in early
twentieth-century liberalism articulated by Western leaders, jurists, and
scholars. In 1932, Franklin Roosevelt called for a framing of economic
and social guarantees as rights, stating, “Private economic power is, to
enlarge an old phrase, a public trust as well.” Roosevelt later developed
the philosophical foundations of economic rights in his Four Freedoms,
particularly the “freedom from want.” After Czech jurist Karel Vasak
positioned economic rights as part of a “second generation” of human
rights that would outline the responsibilities of governments in the post-
war period, economic rights were delineated in Chapter IX of the UN
Charter and the Universal Declaration of Human Rights (UDHR) as
well as the 1966 International Covenant on Economic, Social and Cul-
tural Rights (CESCR).

With the rise of transnational economic linkages during the 1970s,
the world’s leaders expressed the need for employment and social secu-
rity to provide the economic context within which other human rights
could be achieved. W. Arthur Lewis, a founder of development econom-
ics and the architect of Ghana’s postindependence economy, was shaped
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by postwar concerns for economic progress and pioneered early develop-
ment programs that were structured around rights that would lead to hu-
man betterment. Pursuant to this, “the right to development” was coined
by the Senegalese jurist Kéba M’baye in 1972, and in 1981, the right to
development was written into the African Charter on Human and Peo-
ples’ Rights and passed as a United Nations charter in 1986. During the
1970s and 1980s, development rights consciousness pushed itself to the
forefront of the human rights agenda in Africa, as postcolonial nation-
states and regions of communist revolution were often unsuccessful in
translating utopian visions into lived realities for political and economic
justice. In these new transnational declarations, the African citizen was
entitled not only to legal security and civic and political participation
but also to economic security and social well-being. However, during the
late 1970s and 1980s, citizenries across the continent faced currency de-
valuations, oil shocks, and national debt crises, which plunged a great
majority into penury and consequently shook the political foundations
of states. The remedy presented during the late 1980s was a cleared path
for the shift in idealizations of the state in Africa as the guarantor of lib-
erty and capacity toward the private sector as the emancipator of unfree
markets, unfree labor, and unfree populations.

Theories on the human rights obligations of international mone-
tary cooperation, global economic development, and poverty reduc-
tion, and their dependence on agents of capital, still appear to be moving
the world toward a new “utopia” of supranational governance and away
from the nation-state framework. Currently, economic development is
controlled as much (or more) by agents of capital as by nation-states, and
while states can instigate or support development processes, agents out-
side of the state often determine growth parameters and returns on in-
vestment. The state’s unmooring as the fundamental source of human
rights guarantees partially reflects the state’s own support for the doc-
trine of economic rights as a means to secure development. Throughout
Africa, states have procured aid and foreign direct investment by em-
ploying the rhetoric of global economic justice. Those African govern-
ments excluded from the decision-making processes of international fi-
nancial institutions have been left to appeal to humanitarian concerns
for poverty. However, despite the power and influence of markets, the
state in Africa remains deeply relevant and often a primary determinant
regarding the returns on development investment, despite evidence for
the growing strength of substate actors, as Will Reno, Charlotte Walker-
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Said, Lauren Coyle, and Richard Joseph, Kelly Spence, and Abimbola
Agboluaje illustrate here.

The authors of this section engage directly with the history of the
decades-long struggle against poverty and dispossession on the African
continent and the contemporary tensions between international human
rights regimes, economic rights mandates, local development agendas,
and the transformation of the nation-state in Africa. These scholars ex-
amine abstract concepts such as market forces and rights theories as well
as concrete agents like civil society leaders, rebel groups, government
ministers, and corporate CEOs—offering compelling evidence that dis-
courses can stimulate practices and compel action. Each chapter pre-
sented here illustrates a particular agency’s, government’s, or entity’s
pragmatic engagement with a corporation or corporations’ CSR agenda
and the consequences of such engagement.

While private enterprises and industries can dominate the economic
and the political space of nations, and can thus influence political and
economic outcomes for citizens, these corporate agents are being forced
to contend with an increasing variety of competitors in the economic
and political spheres. For instance, as Coyle as well as Joseph, Spence,
and Agboluaje discuss, NGOs have forged subnational, transnational al-
liances to increase financial ties and knowledge sharing and coordinate
political protest. Reno’s work draws connections between international
criminal enterprises and domestic militant factions—demonstrating that
economic integration can benefit those who operate above and below
the nation-state. Advanced communications, monetary flow, transpor-
tation, and deregulation have created unprecedented opportunities for
a greater variety of actors who not only compete with the state but also
compete in and with the market for power and profit. Walker-Said dem-
onstrates that market-oriented multilateral institutions and investment-
hungry nation-states have created a blended ideology—sustainability—
that champions human, state, and corporate rights concomitantly in
order to protect economic and political stability and to guarantee better
outcomes for most.

The African experience with rights agendas and CSR governance
reveals that humanitarian ideals and transnational governmental pro-
grams are powerful forms of agency and legitimization. As these chap-
ters reveal, they can be forces for mass principled engagement and mo-
bilization, but they can also posit challenging agendas that are then
co-opted by institutions that are far from human-centered.






CHAPTER TWELVE

CSR and Corporate Engagement
with Parties to Armed Conflicts

William Reno

he efforts of international organizations and others to sanction cor-

porations that do business with armed groups in ongoing conflicts
follow the logic of doctrines, such as the Responsibility to Protect, that
empower the international community to intervene to shield civilians
from serious harm when their own government is unable or unwilling to
do so.! These efforts to sanction such corporations also reflect the devel-
opment of more targeted and effective international sanctions schemes
from the late 1990s. The first section of this chapter examines how his-
torical precedent, particularly the prosecution of corporate actors for
war crimes before the Nuremberg tribunal after the Second World War,
shapes the evolution of recent efforts to define the limits of legitimate
corporate action in armed conflicts and how to prosecute corporations
that operate outside these bounds.

Ultimately, this effort to define CSR in armed conflicts in terms
of sanctions and prosecutions has political impacts—intended and
unintended—that affect the courses of these conflicts and the resources
and interests of a broad array of armed actors. The second section of this
chapter focuses on these political effects. In particular, it traces how par-
ties to armed conflicts learn to manipulate for their own interests the
nascent efforts to prosecute corporations for war crimes. These efforts
to prosecute corporations, like other international efforts to sanction
actors in armed conflicts, tend to favor actors that represent sovereign
states. This outcome reflects how evolving global norms concerning CSR
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in conflict zones and armed conflict more generally reflect structural bi-
ases that favor sovereign interlocutors that are built into the contempo-
rary international system. This is a paradoxical development, given that
these norms are predicated on a willingness to infringe on customary
sovereign prerogatives that include protection against outside interfer-
ence. Of greater practical importance is how sovereign actors that are
generally regarded as having weak internal capabilities and relatively lit-
tle influence in global society learn to use evolving CSR norms, includ-
ing sanctions against corporations, to bolster their domestic and interna-
tional political positions.

The third section of this chapter investigates an emerging broader po-
litical effect of this application of CSR in conflict zones that is related to
the empowerment of sovereign actors—the contrary tendency of evolv-
ing global norms to hinder the fortunes of rebel groups. While this is
often the intended impact, particularly of CSR in war zones, this sec-
tion examines how rebels and civilian populations perceive these ac-
tions. Some may perceive that prosecutions of corporations that do busi-
ness with rebels will weaken armed actors that are systematic violators
of human rights; others may view this as an obstacle to the right to rebel
against a tyrannical government and a powerful conservative force that
favors incumbent sovereign power.

Precedent

Itis no surprise that armed groups engage in commerce in wartime. Most
armed groups at some point need to seek out commercial contacts to buy
weapons, particularly if they lack the capacity to capture weapons from
their enemies. Bolshevik revolutionaries in the 1900s robbed banks to fi-
nance arms purchases and revolutionary activities, for example. Prior to
the First World War, one of their number, Maxim Litvinov, traveled in
Europe with these ill-gotten resources, posing as a businessman to buy
guns and ammunition from arms dealers.? After their seizure of power
in 1917, the Soviet Union’s new leaders invited foreign firms to negotiate
for concessions to exploit oil and other mineral resources in areas they
controlled even though many governments still considered the Bolshe-
viks to be rebels and had not recognized their government.?

Armed groups often use coercion to influence or appropriate com-
mercial activities in territories they control. This activity can include the
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theft of property during wartime that is then sold to raise income. Schol-
ars link this commerce, particularly in portable natural resources, to vi-
olent behavior that violates the rights of civilians because it provides in-
centives to armed groups to compete with one another to exploit these
rent-seeking opportunities. This in turn favors more violent first mov-
ers at the expense of those that take time to build more durable relations
with civilians that have benefits for both.* Armed groups that receive in-
comes from sales of logs, minerals, and other assets that they capture
and sell to foreign corporations essentially loot other people’s property
to increase their capacities to buy weapons and to get more resources to
attract new members. These armed groups attract a more self-interested
membership that focuses on looting that involves the use of physical vio-
lence against civilians to sustain these armed groups.®

Reaching further back in history, one might have regarded the Soviet
offers of concessions after 1917 to foreign firms to have constituted theft
of property during wartime on the basis of the nonrecognition of the So-
viet government as the legitimate sovereign authority of that country. But
the US government tolerated the activities of American firms in Russia
provided they understood that this activity was at their own risk, even
though the US government had recently assisted anti-Bolshevik forces in
a civil war and refused to extend diplomatic recognition to the Soviet gov-
ernment.’ This decision recognized the de facto control that the Soviet
government exercised over territory and their responsibility to adminis-
ter it. This appropriation of property and assignment of concessions to
private foreign investors was not seen as constituting pillage under The
Hague Convention of 1907, which forbade the pillage of properties in the
course of combat and the exploitation of civilians in occupied areas.’

In essence, under this standard rebels or the invading army of another
country were regarded as a sort of government once they controlled ter-
ritory and communities, regardless of their diplomatic or political stand-
ing in international society. This allowed them to dispose of properties
in the course of running an administration for the benefit of the popu-
lation, even if other governments did not formally recognize their sover-
eign right to do so. The responsibility to administer has remained a key
element of international humanitarian law (IHL). As we will see below,
judgments about whether combatants measure up to this standard follow
a global political logic that has shifted in recent decades, with consider-
able consequences for definitions of CSR in conflicts and the prosecu-
tion of wayward firms.
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The theft of properties in the course of armed conflicts is defined as
pillage in THL, provided that there is some element of private or per-
sonal use or gain involved. Article 4(2) (g) of the Additional Protocol I1
of 1977 to the Geneva Conventions reiterates the prohibition of acts
of pillage in wartime.® The International Committee of the Red Cross
notes that prohibitions against pillage constitute a norm in IHL, given its
definition as a war crime in the Report of the Commission on Respon-
sibility that followed the First World War and especially in the Char-
ter of the International Military Tribunal (Nuremberg Tribunal) after
the Second World War.? The prohibition of pillage was reaffirmed in
the Geneva Conventions of 1949 after the Nuremberg Tribunal prose-
cuted corporate actors that participated in the extraction of resources
from Nazi-occupied territories during World War I1.1° Pillage appears as
a war crime in the protocols of the International Criminal Tribunal for
Rwanda and the Special Court for Sierra Leone. States codify it in their
laws, that is, the US War Crimes Act, which simply cross-references rele-
vant treaties. Prosecutions for pillage were enforced in the International
Criminal Tribunal for the Former Yugoslavia and in cases brought be-
fore the International Criminal Court.!!

This stress on the private nature of gain in prosecutions of the war
crime of pillage reinforces an important distinction in whether uses of
violence to appropriate material resources was for personal aggrandize-
ment or to support a local administration. As has long been the case, it
is not explicitly prohibited for armed forces of a state or a rebel group
to seize private property in the course of conflict. But the view after the
Second World War and particularly after the Cold War has been that
the personal interests of individual combatants play a large role in driv-
ing the actions of many armed groups. This view accords with the idea
that recent and contemporary conflicts are more likely than conflicts
in the past to look more like a mutual criminal enterprise. More recent
conflicts are seen as often organized around identity politics that is con-
structed through war rather than a Clausewitzean geopolitical or ideo-
logical contest of wills. They are financed though predatory private en-
terprise rather than through taxing or mobilizing populations. This view
of the changing nature of conflict identifies shifts in global economic
structures toward greater decentralization and deregulation that cre-
ate conditions in which persistent violence rather than winning in an old
sense serves combatants’ political and economic interests.!?

Economists’ analyses that explore individuals’ incentives to fight have
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been particularly disposed to frame conflicts as involving motives for
private gain. Some of these analyses have become influential in shap-
ing intellectual and policy discussions about the nature of contemporary
wars.!* Other scholars, such as Mary Kaldor, have noted the influences
of the forces of globalization behind new kinds of wars that “involve a
blurring of distinctions between war (usually for political motives)[,] or-
ganized crime (violence undertaken by privately organized groups for
private purposes, usually financial gain)[,] and large-scale violations of
human rights (violence undertaken by states or politically organized
groups against individuals).”!*

The addition of the assumption that armed group coalitions contains
criminal elements marked a further divergence from widely held percep-
tions about the ideological nature of rebel groups in previous decades
such as in the course of rebellions against colonial rule and apartheid.
Regardless of whether these earlier rebels appropriated properties in the
course of conflicts, much of the international community regarded these
armed groups as legitimate political actors, governing liberated zones
free of colonial or apartheid state control to show what the sovereign
state would look like once the rebels overthrew the government. This al-
ternative post—Second World War legacy privileges the political aims of
rebels, mostly centered in agendas of self-determination, over possible
criminal behavior and corporate collusion in that political project. For
example, Katanga’s secession from Congo from 1961 to 1963 occurred
with support from several Belgian corporations involved in mining cop-
per, gold, and uranium in that region. Katanga never received recogni-
tion by another state, including Belgium, yet corporate commercial en-
gagement with these rebels passed with little consequence for the firms
involved. Like foreign investors who pursued offers of concessions from
the Soviet government in the early 1920s, this engagement was at their
own risk; perhaps undesirable for encouraging separatists and involving
mercenaries, but this situation was not framed in terms of commercial
activities of armed groups promoting human rights abuses.!?

In any event, anticolonial and antiapartheid rebels enjoyed access to
internationally legitimate sources of material support that lessened the
need to seek partnerships with corporations to exploit resources in ar-
eas they controlled. The Organization of African Unity, for example,
created a Liberation Committee in 1963 to decide which rebel groups
should be recognized as the legitimate representatives of colonized peo-
ples. If visits to areas under rebel control convinced Liberation Com-
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mittee members that a rebel group was serious about the pursuit of its
political goals, the committee’s approval was supposed to signal to for-
eigners which rebel group was the most genuine and effective at promot-
ing the desired political agenda. State backers such as the Soviet Union,
European countries, especially in Scandinavia, and others often backed
rebel groups with material support, even if they did not always follow
Liberation Committee recommendations. The UN system also certi-
fied rebel groups. The Palestinian Liberation Organization (PLO) and
the Southwest Africa People’s Organization (SWAPO), for example,
received observer status in the UN General Assembly by the 1970s as
quasi-governmental organizations in recognition of the wide acceptance
of the legitimacy of their political projects.

Contemporary ideas about the essentially criminal nature of many re-
bellions (and the legitimacy of state efforts to defeat them) de-link the
appropriation of resources from the political aims of rebel groups. In es-
sence, forcible appropriation of property is tolerated under international
law if it occurs in the course of a rebel group’s pursuit of what are de-
termined to be legitimate aims. If rebels are regarded simply as a col-
lection of armed individuals who fight for personal gain, appropriations
of resources, including in collusion with foreign corporations, would be
more likely to be seen to constitute a war crime. Journalist Robert Kap-
lan conflated war and crime more generally in his influential 1994 es-
say about conflicts in West Africa as “the symbol of worldwide demo-
graphics, environmental, and societal stress, in which criminal activity
emerges as the real ‘strategic’ danger” as the breakdown of governments
unleashed armed predators to terrorize these societies. '

This shift in views of rebel groups away from considerations of armed
groups’ political programs or complaints is reflected in the appearance
in the 1990s of inquiries into the role of commerce in natural resources
in fueling conflicts in Africa. These reports reinforced new ideas about
the motivations of combatants in politically unstable countries with
weak governments and the essential criminal nature of those who were
involved in commercial transactions that sustained fighting. Initially in-
terested in “naming and shaming” actors involved in conflicts, the UN
Security Council passed Resolution 1173 in 1998 to apply sanctions
against the diamond mining operations of Angola’s UNITA rebel group
after the breakdown of a peace agreement.”” UNITA fought on, so in
1999 the UN Security Council gave Canadian diplomat Robert Fowler
and a panel of expert investigators the authority to investigate how sanc-
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tions were violated. In their report released in March 2000, the experts
revealed how UNITA used ties to businessmen and companies to sell or
trade several billion dollars in diamonds to acquire weapons.'

The advent of the Kimberley Process certification scheme to stop the
trade in “conflict diamonds” in 2003 was designed to give teeth to in-
ternational sanctions against trade in resources that sustained combat-
ants who engaged in violations of IHL. Although this approach high-
lighted activities of governments as well as rebels that violated ITHL, the
conventions of diplomacy ensured that states were treated as the prin-
cipal interlocutors. Offending states can be sanctioned for allowing di-
amonds from conflict zones to be traded, but armed groups that fight
state forces lack a mechanism to make appeals that they are legitimate
combatants and that trade in diamonds is a necessary element of their
strategies. The strong bias toward state authority appears in the UN’s
definition of conflict diamonds as “diamonds that originate from areas
controlled by forces or factions opposed to legitimate and internation-
ally recognized governments, and are used to fund military action in op-
position to those governments, or in contravention of the decisions of the
Security Council.”"?

This sanctions regime geared toward limiting the resources available
to combatants has created a framework to identify and target the trans-
actions of key individuals in armed groups and their corporate partners.
For the first time since the Second World War, corporations came un-
der sustained critical examination for activities associated with pillage
and became the focus of specific sanctions. This development required
the suspension of the idea that their armed group partners pursued legit-
imate goals or really any collective political goals at all, and discounted
the earlier argument that rebels could forcibly appropriate resources if
these were used to support the administration of civilian communities.
This approach was not interested in whether rebels in the 1990s and af-
ter set up local administrations—as some indeed did**—and whether
these appropriated resources were used to that end.

Intended and Unintended Consequences
At first glance, international sanctions in the context of the doctrine of

the Responsibility to Protect seem to undermine the positions of the
governments of sovereign states to operate as they please in warfare.
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These limitations on sovereign prerogatives are real. Sanctions since
2000 against governments involved in conflicts such as in Sudan, Cote
d’Ivoire, Libya, Guinea-Bissau, Congo, and the Central African Repub-
lic have chipped away at the notion that sovereignty shields governments
from external scrutiny when they conduct counterinsurgency operations.
Corporate investors have been put on notice that a new standard of en-
forcement of CSR is at hand. These developments to signal that target-
ing actors for sanctions, and by extension that actors who violate sanc-
tions can be identified, cast the shadow of prosecution for war crimes
over commercial actors who become involved with violators of IHL.

Governments of sovereign states, however, enjoy practical advantages
in international society when confronted with rebel groups. States ben-
efit from accredited diplomatic staffs and membership in international
organizations that they can use to manage their ongoing relations with
the outside world, even if they have to engage governments and organi-
zations that are critical of their domestic politics. Governments also find
that they can target and manipulate the strategic concerns of their state
interlocutors. For example, it is not controversial in international society
for a government to recruit a stronger state to shield it from sanctions.
Thus Sudan’s government became adept at manipulating the anxieties
of US officials who are concerned about cooperation on counterterror-
ism issues, maintaining Sudanese oil production, or who fear that pres-
suring Sudan’s government could produce greater instability in a vulner-
able region rather than the desired change of behavior. Other states that
are targets of sanctions generally have a greater capacity than most rebel
groups to exploit clashing interests within foreign states. For example,
sanctions against Angola’s government risked complicating commer-
cial ties to US oil companies that operated there. The threat to exercise
the sovereign prerogative to bar a corporation’s entry into these markets
raises fears among US officials about the impact on the US economy
of Angolan ire, forcing those officials to weigh whether they care more
about the defense of human rights or about the impact of even minor dis-
ruptions in energy supplies on the attitudes of voters.

It is much harder for rebel groups to develop extensive official con-
tacts with governments, much less manipulate the interests of officials
abroad. This difference in the relative capacities of states versus reb-
els became particularly pronounced after the demise of the institution-
alized pathways for the inclusion of rebel groups into the international
system as the Cold War came to an end. Contemporary separatist reb-
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els, for example, cannot attract the intensity of international material or
political support that was available to rebels who fought against colo-
nial occupation and apartheid. There is no equivalent for twenty-first-
century separatist rebels of the UN General Assembly’s Resolution 1514
of 1960 that proclaimed “the necessity of bringing to a speedy and un-
conditional end colonialism in all its forms and manifestations”?' that
was often taken to endorse anticolonial rebellions when colonial rulers
delayed their exit.

This diplomatic marginalization of rebel groups, coupled with as-
sumptions about the criminal nature of rebels’ objectives and motives,
exposes those who conduct commerce with them to considerable risk.
Heightened risk in turn influences what kinds of firms would be likely
to do business with such rebels. Clandestine businesses may discount
threats of prosecution since they already operate outside the law and
have developed ways to conceal their operations. These firms include
specialists in sanctions-busting and traders in illicit commodities. But
even these enterprising businesses draw attention from states and inter-
national organizations for supporting rebels who are fighting against es-
tablished states and political interests, as seen in the willingness of states
to prosecute noted business associates of rebel leaders for war crimes.

In an illustration of this changing international environment for reb-
els and corporations, some small firms in the early 1990s answered ap-
peals from Charles Taylor’s National Patriotic Front of Liberia (NPFL)
to take over logging concessions in areas the NPFL controlled. This
kind of commercial engagement would have attracted little attention
in the years immediately before, and was not widely noted even then.
In any event, a lot of these businessmen assumed that the NPFL would
soon prevail militarily and become the recognized government of Libe-
ria, and only the most rugged among operators remained once it became
clear that the conflict would be protected.?> A decade later, specific log-
ging firms and their officers that did business in this conflict zone fea-
tured in the reports of the UN panels of experts.??

These firms attracted increased scrutiny from foreign observers
as traffickers in pillaged resources, as the human rights abuses of the
NPFL became more widely known. Corporate partners received more
attention in 2003 when Charles Taylor was indicted before the ad hoc
tribunal, the Special Court for Sierra Leone, “to obtain access to the
mineral wealth of Sierra Leone” in association with a “joint criminal
enterprise” to help another rebel group take political power in Sierra
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Leone.?* Although by that time Taylor was the leader of a globally rec-
ognized sovereign state, international attention focused on him for his
support of rebels in neighboring countries. This was a sign of how the
new activism surrounding conflict resources was shaping how conflict
itself was interpreted.

This growing shadow of exposure and prosecution also appeared in
Congo’s conflict that began in 1996. Several mining companies signed
concession agreements with the Alliance des Forces Démocratiques
pour la Libération du Congo-Zaire (AFDL) soon after the rebel group
began to take control over territory in the eastern part of the country.
But by the late 1990s, even the ascension of the rebel group to the seat
of power in the capital did not protect these firms from scrutiny for their
roles in supplying financial resources to what was then a rebel group in
return for access to minerals. These accusations associated corporations
with acts of pillage and were featured in the reports of UN panels of ex-
perts that referred to the “illegal exploitation” of resources in the course
of this conflict.?’

Most of the individuals connected to the conflict in Congo who
have been indicted before the International Criminal Court (ICC) are
charged with leading or assisting armed groups that committed hu-
man rights violations.?® Specific firms are cited for “assistance to illegal
armed groups,” mostly as providers of transport or commercial services
to raise revenues from the sales of looted minerals. ICC indictments for
pillage in Congo and in other countries such as Uganda are directed
against individuals while also recognizing the close linkage between the
exploitation of natural resources, the revenues this produces, and the
perpetration of human rights abuses in the course of conflict. Thus cor-
porations seeking resources in these conflict zones find that they are in-
creasingly hemmed in by experts’ reports, sanctions committees, certifi-
cation schemes (such as the Kimberley Process for diamonds), and their
own growing need to conduct due diligence before engaging in busi-
ness with these armed groups. The NGO Global Witness targets this last
imperative, with warnings to corporations of even indirectly receiving
goods from armed groups that engage in pillage and that commit human
rights abuses.?’

In sum, the criminalization of warfare against established state au-
thority brought greater official and public attention to the problem of
pillage through more intensive scrutiny of corporate collusion with rebel
groups. Thus while many government acquisitions of resources during
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conflicts are also scrutinized for violations of IHL, virtually any rebel
acquisition of resources can be seen as pillage, and any corporation that
does business with rebels will risk liability for collusion in this pillage.
This shift in international approaches toward states and rebel groups
that are in conflict has increased the risks to corporations that do busi-
ness with armed groups. Even though state actors can be indicted for
pillage and war crimes, recent events have shown that rebel groups ap-
pear to attract greater scrutiny and to have fewer resources for pro-
tecting corporate partners from risks associated with the international
community’s growing awareness of the links between the exploitation of
natural resources, conflict and human rights violations.

Charges of criminal behavior against corporate associates are more
likely if the rebel group is viewed as a criminal enterprise rather than a
political group that is fighting for legitimate objectives. The standing of
sovereign governments in the courts of foreign countries reinforces this
divergence. For example, firms doing business with rebels risk lawsuits in
their home countries that allege that these dealings constitute contract
violations. These governments pursue their rebel challengers on the ba-
sis of the claim that concession agreements for the exploitation of min-
erals and other resources require corporations to pay taxes and royal-
ties to the legally constituted government of the country. This is because
in most countries the state—as recognized in international diplomacy—
has sovereignty over natural resources, a situation that contributes to the
inequality between the treatment of states and rebel groups in interna-
tional law.?8 If a corporation finds that it has to come to agreements with
armed groups that actually control the territory of the concession, even
if the corporation faces extortion with threat to damage or confiscate
corporate assets, the government can claim that it is the victim of theft
of resources.? While not falling under the rubric of pillage under inter-
national law, the legal standing of governments that is denied to rebel
groups highlights the ascendancy of sovereign governments over rebel
groups in international society.

Thus a central irony of increased scrutiny and prosecutions for pil-
lage, and especially the shadow of future prosecutions of corporations
that these measures cast, is that developments that are intended to
chip away at the shield of sovereignty to assert a uniform and height-
ened standard of observance for IHL inadvertently strengthen the hands
of state actors against rebels. Rebels that seek commercial partners to
raise revenues for what is an inherently violent enterprise may find that
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commercial partners will become harder to find and that the quality of
those who are willing to do business will decline. In turn, this process
may reinforce the loss of legitimacy of armed rebellion against govern-
ments, particularly if the rebels continue to lack the degree of support
from powerful countries and international organizations for their objec-
tives that many of their Cold War—era counterparts enjoyed.

CSR and the Right of Rebellion

The prosecution of pillage under IHL has evolved from individuals and
corporations that were associated with the Nazi state after the Second
World War to a contemporary approach that targets individuals associ-
ated with rebel groups and some state officials for pillage and other war
crimes. When prosecution has involved state officials, these have been
individuals who violated United Nations sanctions and who played key
roles in perpetrating these crimes. Prosecutions of heads of state in-
clude Charles Taylor of Liberia and Laurent Gbagbo of Cote d’Ivoire.
Although significant in their own right, these prosecutions affected only
leaders who committed serious crimes and, perhaps more important,
who were unable to secure protection and political support from a more
powerful state. These two heads of state also came to be seen among
many foreign actors as impediments to conflict resolution and were tar-
gets of multiple UN Security Council resolutions. These are very impor-
tant, but also exceptional cases of the withdrawal of sovereign immunity
of suspected war criminals.

The lesson that might be learned from the experience of prosecutions
of state actors is that avoiding prosecution requires that one’s govern-
ment not fall into the categories of weak and friendless. This has impli-
cations for corporations that would do business with alleged war crim-
inals. The failure of the ICC to secure the arrest of Sudan’s president,
Omar al-Bashir, on counts of war crimes and crimes against human-
ity after issuing a warrant for his arrest in 2009 illustrates these princi-
ples. In 2011 he was received in Beijing to discuss the exploitation of his
country’s oil reserves and prospects for Chinese investments, and since
then he has visited a number of other states. Sovereignty when backed
with a real capacity to engage in reciprocal relations with other states
still serves as a shield against unwelcome external interference, includ-
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ing in commercial activities. It is unlikely that corporations that engage
in commerce with these officials will face prosecutions either, since at
present it is harder to argue that a state can steal its own resources than
it is to argue that rebels steal resources. Misrule and corruption are re-
grettable and may be crimes in various legal systems, but they are hardly
isolated problems.

Concerns about pillage thus focus on those that do business with reb-
els and other armed groups. This is reflected in the fact that the bulk of
sanctions and prosecutions for war crimes have targeted rebels and other
nonstate actors. While actions against such individuals may be justified
on many grounds, the broader issue concerns whether the aggregate of
these actions, coupled with a global shift toward a narrative that equates
rebellion with criminality, effectively outlaws rebellion. This narrative
in turn may shape the degree of legitimacy that observers across various
circumstances and contexts accord to this evolving global norm.

The uprisings associated with the “Arab Spring” from early 2011 ap-
pear to belie this assessment. Rebels in these Middle Eastern countries
seemed to secure some support from American officials who viewed
their causes in line with US support for democratic values in other coun-
tries.?® The relationship of US government officials to prodemocracy ac-
tivists who sparked rebellions resembled elements of the old Cold War
relationships with anticommunist “freedom fighters” but without prom-
ises of weapons or other extensive covert support. Armed rebels in
Kosovo, Sudan, Iraq, Libya, and Afghanistan have received US support
since the end of the Cold War. In these cases, they opposed governments
that were at odds with the United States over key issues. In a further
break with global norms, two of these rebel groups, the Kosovo Libera-
tion Army and the Sudan People’s Liberation Army, succeeded with US
support to fulfill their separatist aims to create their own internationally
recognized states.

These instances of extensive state support for rebel groups tend to
be ad hoc, and presumably corporations that did business with them
would have less fear of sanction or prosecution. It is far more typical
for rebels to find that they have little access to international society be-
yond occasional clandestine support from neighboring country govern-
ments that try to use them as proxies in regional politics. Otherwise, the
bulk of these groups either risk being labeled as terrorists if they operate
in countries that are of strategic importance and friendly to a powerful
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hegemonic state, or as criminal organizations if they fight for state power
in very poor and unstable countries. State officials exploit this isola-
tion from international society. Officials in Uganda discovered that they
could call upon the ICC to investigate the crimes of the Lord’s Resis-
tance Army to further marginalize their enemies. When the ICC began
to investigate the Ugandan government for possible criminal behavior,
this process stalled. At the same time Uganda played a major role in
a US-supported multinational peacekeeping force in Somalia, and US
trainers were developing extensive programs with the Ugandan mili-
tary.’! While this is a particularly clear case of strategic uses of sovereign
prerogatives to fend off international law, for most governments that face
rebellions this marginalization of rebels already is extensive.

The international marginalization of rebels may facilitate the future
prosecution of their corporate partners for war crimes, and as noted
above, this already has resulted in campaigns to link CSR more gener-
ally to abstention from doing business in conflict zones. The dilemma is
that this development risks undermining the legitimacy of IHL among
people and communities that believe that particular rebels fight for laud-
able goals. Often these can include parochial goals, such as protection of
an ethnic community from a corrupt and violent government in the cap-
ital, a bid to acquire what communities regard as just compensation for
local resources, and separatist aspirations. These rebels may attack civil-
ians and loot private properties. Such crimes may have been committed
in the past when narratives of conflict focused more on political aims,
which, rather than excusing them, illustrates that such rebellions simul-
taneously can contain these elements of legitimacy and criminality.

The right to rebel clashes with the realities of abuses that accompany
a state’s loss of the monopoly over coercion and the weak discipline that
rebel commanders often exercise over recruits. Behavior of this sort,
which often included systematic serious abuses of human rights, ap-
peared even in the “virtuous” struggles against colonial rule and apart-
heid in the latter half of the twentieth century.’> But this sort of behavior
attracted less attention alongside the narratives of an international sys-
tem that certified rebel groups as “legitimate” representatives of a com-
munity and a struggle. As noted above, this certification required con-
formity to standards of behavior that included control over a territory,
the administration of civilians, and discipline and commitment of the
rebel group to the original cause, which may have had the effect of en-
couraging armed group leaders to minimize (or at least hide) violations
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of human rights. One can imagine a contemporary process of accredita-
tion or at least partial access to international forums that would include
scrutiny for adherence to THL.

Recognition of rebel groups would extend to them some of the pre-
rogatives of sovereignty in an attempt to stress socialization rather than
coercion to abide by other global norms. This would raise the associated
issue of whether these rebels would be permitted to seek corporate part-
ners to exploit resources in the aid of their causes. CSR under such cir-
cumstances would be a very tricky proposition, subject to international
decisions that particular rebel groups are more acceptable than others,
and that international engagement with them will change their behavior.

Historical instances of partial recognition of rebels often occurred
alongside limitations placed upon the sovereignty of their state foes. In
1971, for example, the International Court of Justice ruled that South Af-
rica’s government lacked the legal right to grant title to Namibia’s natu-
ral resources, even though South Africa had occupied and administered
that territory for more than half a century.** Two years later, SWAPO re-
ceived observer status in the UN General Assembly (as had the PLO),
and the United Nations Fund for Namibia supported the training of ad-
ministrators at the UN Institute for Namibia in Zambia. Foreign govern-
ments openly sided with groups like SWAPO in the pursuit of an end to
colonial rule and apartheid.3*

A contemporary version of rebel recognition would have to incorpo-
rate some notion of CSR that is compatible with corporate engagement
with rebels. The key element of a departure from contemporary ideas of
CSR of this sort would require relaxing the assumptions that most rebel-
lions are criminal enterprises and that corporate engagement with rebel
groups is tantamount to a war crime.

One can foresee pitfalls in the systematic partial recognition of rebel
groups and its impact on CSR in conflict zones. As during the Cold War,
it is not clear who would have the authority to choose which rebel groups
received recognition and which were excluded from it. The Cold War
saw many split decisions, with the United States and its allies recogniz-
ing one rebel group and the Soviet Union and its allies recognizing an-
other. This situation led to prolonged stalemates in places like Angola
and Mozambique in the 1970s and 1980s, where contending rebel groups
received supplies and diplomatic support from opposite sides of the Cold
War divide. Partial recognition of this sort arguably prolonged these
conflicts, with adverse impact on civilians.



274 WILLIAM RENO

Recognition of rebels would require a consensus among mem-
bers of the international community of the appropriateness of the re-
bellion’s goals. This was closer to the situation in the early 1960s when
the United States, the Soviet Union, and many other governments sup-
ported the right of people in colonial possessions to exercise a right to
self-determination. Like slavery in the nineteenth century, within a gen-
eration or two the concept of colonial rule lost its wide acceptance to
become anathema to most of international society. It is difficult to en-
vision what kind of an agenda would attract widespread support now.
Contemporary rebels articulate goals as diverse as regional separat-
ism, the construction of a universal religious community in the place of
states, and rejection of the economic and cultural influences of global-
ization, for example. It is unlikely that utopian ideas or ethnic chauvin-
ism would receive widespread international support. But citizens’ move-
ments to overthrow dictators who have established records of systematic
violations of basic human rights might attract broad support. The chal-
lenge then would be to define the limits of tolerated behavior among reb-
els and the role of CSR in that endeavor. Here too, the states they fight
would have to be situated on the geostrategic margins, as we saw above
in the rare international prosecutions of sovereign state officials.

In any event, these ideas are worth pondering. Prosecution of corpo-
rations for pillage and other war crimes in current circumstances oth-
erwise risks entrenching a status quo that frustrates the aspirations of
communities. It risks conveying to people who live in the poorest and
most oppressive parts of the world that prosecutions for war crimes, in-
cluding pillage, are reserved for the weak, especially those who lack
powerful friends. Although it is not necessarily the intention to do so,
the contemporary international posture toward rebellion—integrally
linked to efforts to prosecute war crimes—also may be unsustainable.
As the Congress of Vienna of 1815 showed when trying to stuff the ge-
nie of nationalism back into the bottle of peaceful order, aspirations for
self-determination simply reemerged later with increased vigor. Self-
determination has been one of the most significant driving forces of poli-
tics for the past two centuries. During that time it has become more, not
less, powerful. This is the reality that CSR and the broader issue of how
rebels are treated in the context of prosecutions for war crimes need to
be taken into account.
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CHAPTER THIRTEEN

Corporate and State
Sustainability in Africa

The Politics of Stability in the
Postrevolutionary Age

Charlotte Walker-Said

Introduction

his chapter analyzes the corporate social responsibility agenda of

sustainability as a movement that is maturing into one of the pre-
vailing credos of human rights as well as development economics and
global finance. Today the ethics, policy programs, and science of sus-
tainability are coalescing within corporate strategies to maximize long-
term growth and state agendas for managing national economies, na-
tional landscapes, and their citizenries. The United Nations, along with
the World Bank, the OECD, and the IMF, consider sustainability frame-
works to be critical components of economic development agendas,
which currently operate as these organizations’ primary vehicle for the
fulfillment of human rights.! As sustainable development is posited as a
human right and a global necessity, environmental, industrial, and hu-
man management approaches are assessed according to specific crite-
ria that must meet approved sustainability doctrines.? A growing body
of research also points to the long-term materiality of sustainability on
investment outcomes. Sustainable corporate policy is thus coinstructed
via the world’s financial organizations and markets, multilateral institu-
tions, and national governments, whose leaders believe in the humanistic
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concerns and promises of dependable outcomes contained in sustain-
ability doctrines.

As a result of the participatory nature of sustainable development
strategies, economic leaders are increasingly dependent on networks
and are moving away from centralized, rule-making authorities. Net-
works, therefore, are critical in implementing Anne-Marie Slaughter’s
vision of the “transgovernmental order”: a global rule of law without
centralized global institutions.> As part of this order, sustainability is not
just a struggle over practices but also over the locus of authority of gov-
ernance, as well as an assessment of corporations’ and governments’ ob-
ligations to support the rule of law, freely compete, manage resources
efficiently, and relieve suffering.* Furthermore, sustainability takes a
unique and, some might argue, radical approach to human rights, which
relies on building consensus regarding the balance between business ob-
ligations, government stability, resource availability, and the obligation
to prevent humanitarian emergencies.

In this chapter I argue that while the global sustainability movement
has roots in economic and environmental philosophies, many of its ap-
plied strategies are firmly political and contribute to an emerging man-
ifestation of human rights as an indicator of political reliability. Sus-
tainability champions science and industrialization as well as consistent
governance. Corporations adhering to sustainability mandates tend
to favor decentralized governance through cooperative agents as the
most effective tools in the quest to maintain a steady state of economic
growth, respond to the threat of resource exhaustion, and preserve or
rescue the livelihoods and futures of local populations.® Today, sustain-
ability doctrines—managed by agents of global governance as well as
national economies—advocate for social trust of government, scientific
institutions, corporations, and global markets and obtain consent from
individuals and communities on the ground in a number of ways.

This chapter examines the sustainability platforms that have become
part of national plans for economic development in South Africa and
Cameroon and argues that sustainability regimes in Africa forward ex-
plicitly statist agendas that also depend on market mechanisms and com-
petition between corporate agents to balance the extractive and hege-
monic strategies of state institutions. It also demonstrates that global
capitalism has energetically embraced sustainability as a critical mea-
sure of robust long-term financial outcomes and that it has progressively
twinned its goals with that of nation-states. Lastly, this chapter claims
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that human rights and global governance institutions’ commitment to is-
sues like corporate transparency, responsible investment, and environ-
mental and social guardianship indicates their belief that world politics
have moved beyond revolution and counterrevolution. Currently, the ul-
timate struggle of human rights is not for justice, equality, or the rights
of man and citizen, but rather for a durable future.

The cases of South Africa and Cameroon demonstrate that corporate
social responsibility (as a critical driver of sustainability) can be used as
a check on government corruption, state inconstancy, malfeasance, hu-
man rights abuse, and ecological destruction—threats that illustrate the
fundamentally polyvalent inadequacies of neoliberal governments in Af-
rica.® Evidence also reveals, however, that CSR sustainability doctrines
prevent or inhibit abuses through economic and financial mechanisms
and not through political empowerment or emancipation. Corporate re-
spect for human rights is motivated by the protection of corporate inter-
est rather than through philosophical commitments to ethics, but none-
theless, it is clear that corruption and malfeasance are costly for both
companies and societies. The ability of corporations to reduce corrup-
tion and locate the market value of avoiding or remedying other moral
wrongs is considered a key component of corporate “resiliency”—a pillar
of sustainability.” Corporate resiliency and sustainability are calibrated
using a body of empirical research that aims to quantify the political sit-
uation, environmental capacity, human need, and industrial productivity
in the region in which the corporation is active.®

South Africa’s and Cameroon’s sustainability agendas are influenced
by local as well as transnational development ideologies to guarantee in-
creasing production and profit as well as stability of outcomes and polit-
ical constancy. These countries’ political leaders believe stability to be
a precondition for the fulfillment of economic rights and the expansion
of human capabilities. As such, they build on theories that forward that
the quest for the achievement of full human rights for humanity should
not endanger the stability that is a precondition for protecting human
rights.” State leaders such as South Africa’s Rejoice Mabudafhasi, the
deputy minister of water and environmental affairs; Cameroon’s Pierre
Hele, minister for the environment and the protection of nature; and
global governance leaders such as Kofi Annan frequently espouse theo-
retical links between economic rights, sustainability, and development—
constructing an authoritative dictum that sustainability will guarantee
progress and guard against scarcity and volatility.!* These and other Af-
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rican leaders are also expanding their participation in “protection part-
nerships” in the realm of national security.!

As a prevailing form of CSR and international human rights coordi-
nation, sustainability has few ideological links with the political and civil
rights articulations of the post-World War II era. Postwar human rights
achievements sought to entrench equality and nondiscrimination into
law and state policy, with guarantees in a judicial apparatus and constitu-
tional decree.'? During the 1950s, Cameroon’s radical Union of the Pop-
ulations of Cameroon (UPC) party and a collection of other political or-
gans demanded self-determination and political parity with the French
government managing the empire.”® In the 1970s and 1980s, South Af-
rica was the site of one of the most powerful and difficult struggles for
human rights in the form of political and social inclusion: the antiapart-
heid struggle. Today, these nations’ movements for sustainability make
no declarations to safeguard the personal liberties or social entitlements
that were delineated in the UDHR, nor do they fulfill their own national
postcolonial demands for democratic participation. These governments
designate the current era as one in which the struggle for democracy and
social justice has passed (and therefore must have prevailed) and the hu-
man rights mandate that remains to be fulfilled is the integration of the
local economy into the global.*

Corporations operating in Africa have communicated their support
of human rights and sustainability, and in doing so, have signaled to their
investors their ability to manage long-term global economic interests as
well as assume the mantle of global governance. Goldman Sachs has
stated, “Companies that are considered leaders in ESG [environmen-
tal, social, and governance]| policies are also leading the pack in stock
performance by an average of 25%.”!> Other financial institutions have
made pronouncements such as: “There is increasing evidence showing
that superior performance in managing climate risk is a useful proxy for
superior, more strategic corporate management, and therefore for supe-
rior financial value and shareholder value-creation.”!® In the hopes of re-
alizing greater cooperation between the worlds of finance and industry
on sustainability concerns, the United Nations has launched the UN En-
vironment Programme Finance Initiative to partner with banks, insur-
ers, and fund managers to understand the impacts of environmental and
social considerations on the financial performance of corporations.'’

Sustainability indicators are rapidly becoming not only financial per-
formance indicators but also indicators of human rights performance.
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The most prevalent standard for corporate sustainability has been out-
lined by the international nonprofit, the Global Reporting Initiative
(GRI), which seeks to make sustainability reporting as systematic as fi-
nancial reporting for corporations. The GRI converges human rights
performance indicators with general sustainability metrics, associating
practices regarding nondiscrimination, freedom of association, child la-
bor, indigenous rights, and forced and compulsory labor with environ-
mental resource conservation, climate change preparedness, waste man-
agement, corruption risk mediation, and other impacts and assessments.
In promoting sustainability as a critical assessment of corporate per-
formance equivalent to other current standards such as return on eq-
uity, the GRI has recently succeeded in joining the New York Stock Ex-
change (NYSE) as well as seven other stock exchanges in the United
Nations’ Sustainable Stock Exchanges (SSE) initiative. The SSE, coor-
ganized by the UN Global Compact, brings together investors, regula-
tors, and companies to make environmental, social, and governance is-
sues more prominent in considerations of corporate performance, and,
by extension, market performance.’® As sustainability’s relevance as a
metric grows within capital markets, it signals the expression of a new so-
cial compact, which is an implicit agreement between industries, nation-
states, and market overseers to limit a broad variety of social and envi-
ronmental threats to the stability that safeguards growth.

Sustainability mandates continue to take new forms within CSR and
economic expansion in Africa, and this chapter examines African regu-
latory frameworks for economic growth, which have embedded sustain-
ability principles in mandatory and commonplace policies, regulations,
and reports. Africa has been a staging ground, or “laboratory,” for myr-
iad forms of progressive politics, ecological preservation endeavors, and
experimental economic policies throughout its history.!” Thus Camer-
oon’s and South Africa’s experiences present major specificities linked
to their histories that are relevant to analyzing the human rights implica-
tions of sustainability.

Sustainability and Market Politics in
Late Twentieth-Century Africa

A Google Ngram of the term sustainability reveals its origins as a com-
mon reference point in the early 1980s, after which its usage increased
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every year.?’ At the 1972 Stockholm Conference on the Human Envi-
ronment and the 1980 World Conservation Strategy of the International
Union for the Conservation of Nature and Natural Resources (IUCN),
“sustainability” was proposed as a core environmental value that cham-
pioned preservation and conservation as well as resource use equilib-
rium.?! This ethos found itself in conflict, however, with rapidly circulat-
ing agendas for “sustainable development” championed by the United
Nations, the World Bank, and the World Commission on Environment
and Development, which promoted economic growth and the integra-
tion of the natural sciences and technical assessments of environmental
utility into corporate strategy and national policies.?? At the 1992 United
Nations Conference on Environment and Development, Swiss industrial
magnate Stephan Schmidheiny founded the World Business Council for
Sustainable Development, which candidly declared itself to promote the
interests of business in global policy development on the issue of envi-
ronmental resource use and economic growth.??

After calls for increased awareness of sustainable development think-
ing in the late 1980s, the following decade witnessed corporate leaders
enthusiastically embracing sustainability initiatives. Corporations trans-
lated “sustainability” into the business language of “the triple bottom
line” (social, environmental, and financial), which formed the core of
some of the earliest CSR platforms that were broadcast to shareholders,
clients, and investors.?* Catchy slogans, including “3P: people, planet,
profits” and “win-win-win business strategies,” circulated in business lit-
erature and shareholder reports, including Shell’s first Shell Report on
the social and environmental impacts of its business.? By the late 1990s,
the business world and its investors were intensively funding sustainabil-
ity science and integrating its findings into long-term corporate growth
strategies.?®

Many of the world’s governments have also keenly adopted sustain-
ability principles. South Africa is arguably one of the world’s most en-
thusiastic devotees of “sustainable development” logics. In 2002, the
World Summit on Sustainable Development was held in Johannesburg
and emphasized the need for a more coherent institutional framework
of international environmental governance, with better coordination
and monitoring. Soon afterward, South African Supreme Court judge
Mervyn King—with the full support of the government—published the
King IT Report, urging the adoption of new standards for corporate re-
porting that stipulated the inclusion of an “environmental report” for
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all companies listed on the Johannesburg Stock Exchange (JSE).?” In
2009, the JSE introduced new listing requirements based on the subse-
quent King III Report, which stipulated that the environmental report
become integrated into the general report on corporate performance. A
new standard, termed the “integrated report,” which documented sus-
tainability in human rights, environmental impact, social engagement,
and future strategic orientations, “mainstreamed” the theme of sus-
tainability into corporate governance.?® The draft Code for Responsi-
ble Investing by Institutional Investors in South Africa (CRISA) states
that institutional investors should incorporate environmental, social,
and governance considerations into their investment analysis and ac-
tivities, and this includes an assessment of a company’s integrated re-
port.? In adopting corporate reporting and investment measures specifi-
cally aimed at quantifying and analyzing each corporations’ assessments
of sustainability, South Africa established itself early in the twenty-first
century as a nation firmly in control of managing economic development
through markets that championed sustainability policies, which South
African leaders claimed would help achieve “the correct balance be-
tween conformance with governance principles and performance in an
entrepreneurial market economy.”*

While market economy logics are ascendant in the global South, sus-
tainability frameworks demonstrate that the market is also highly vul-
nerable. Investors and corporate leaders are antagonistic toward shifting
factors, deficiencies, major events, and other intangibles. This vulnera-
bility has the potential to put the market and its corporate agents in a
reactive mode, rather than a positive, interactive mode of communica-
tion and negotiation.?' In other words, while critics of market-oriented
policies (neoliberal agendas) decry that such laws place economic con-
cerns above social and environmental rights and therefore become
rights-denying mandates, it is becoming apparent that social and envi-
ronmental rights violations, and particularly labor distrust and ecologi-
cal depletion, are threats to economic growth, political and social peace,
and perceptible measures of progress that are rewarded by the market.
What the market economy and the nation-state in Africa and around the
world are currently striving for is absoluteness: control over outcomes
and factors that influence the integration of markets. This means that
human rights are and will continue to be salient features of national and
international law but will act as sentries of political harmony and coop-
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erative economic reciprocity, not as codes that ground and motivate po-
litical mobilizations.

Mervyn King, now chairman of the Global Reporting Initiative, pre-
dicts the integration of human rights and sustainability measurements
into standard financial reporting on a global level.*? King argues that hu-
man rights “crises,” biodiversity threats, and “ecological overshoot” in-
dicate that the corporation will not survive. If corporations cannot be
trusted to thrive, then the markets cannot support them. Markets de-
mand “holistic representations” of growth, which includes information
on the human and environmental condition in the field of operation.
All this is essential, states King, for “mitigating risks.”** Jane Diplock,
of the Singapore Exchange Limited, echoes this, stating: “Capitalism
needs financial stability and sustainability to succeed. Integrated re-
porting will underpin them both, leading to a more resilient global econ-
omy.”3* The world’s stock markets, including European Union markets
and the New York Stock Exchange, similarly attest to the value of state-
ments and measures of sustainability, and its greatest current champion
is the Financial Stability Board, an international body that monitors and
makes recommendations about the global financial system.* Through-
out the world, predictability, resiliency, and stability are now the crit-
ical end goals of corporate and financial agents operating across the
developed and developing worlds—binding the logics of market econom-
ics with current political understandings of human rights. As Thomas
Piketty has observed: “Regardless of what measure is used, the world
clearly seems to have entered a phase in which rich and poor countries
are converging.”*

Sustainability and the State

In 1973, Sir Hersch Lauterpacht argued that the dominant trend of
the last half of the twentieth century was one in which human rights
would force the sovereign state to yield to the “sovereignty of human-
kind.”?” Jean and John Comaroff perceive the dominant trend at the
turn of the twenty-first century to be “millennial capitalism”—a force
that wills the sovereign state to yield to the “sovereignty of the free mar-
ket.”*® However, deeper analysis reveals that the sovereign state—like
the free market—remains a robust agent within capitalist development
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and deploys human rights as an instrument of management and control,
rather than yielding to its creeds. In the new transgovernmental order,
argues Slaughter, the state does not disappear but rather disaggregates
into distinct components. Corporate social responsibility approaches de-
pend on this feature, as specific government agencies network with cor-
porations to more effectively solve national problems.*

Sustainability policies have demonstrated they can strengthen the
state in Africa as African governments are forced to coordinate with
an ever-growing community of international experts and must respond
to demands for audits, reports, and compliant policies. Cameroon’s cre-
ation and expansion of the Ministry of Forests and Fauna (MINFOF) (an
extension of the earlier Ministry of Environment and Forests [MINEF]),
was a direct corollary of the 1994 Forest Regime Law, which was, itself,
part of the World Bank’s Structural Adjustment Credit II and III pro-
grams (CAS II and IIT).** Along with the Ministry of Environment and
the Protection of Nature (MINEP) (another government agency that was
extended as part of CAS programs), MINFOF hired and trained thou-
sands of local employees to survey, map, and monitor environmental re-
sources in Cameroon. Policies and mandates to use, contract, extract,
and develop Cameroon’s natural resources greatly accelerated during
the post-1994 period, when CAS policies began to be fully implemented.
As part of the expansion of access to natural resources, Cameroon’s gov-
ernment and its employees fully cooperated with the World Bank finan-
cially and accepted the technical expertise and coordinated training of
Global Witness, Resource Extraction Monitoring, Global Forest Watch,
the World Wildlife Fund, the Wildlife Conservation Society, and the
Union Mondiale pour la Nature.

While structural adjustment in Africa during the 1980s and 1990s
typically included a variety of measures to deeply reduce state services
and minimize state bureaucracies in the name of curtailing public ex-
penses, structural adjustment also initiated new bureaucratic appara-
tuses, which were launched to implement World Bank and IMF policies.
Sustainability platforms in Cameroon strengthened the ability of state
agencies to interface with their corporate and nongovernmental organi-
zation partners and to better understand the economic potential of the
nation’s landscape. Sustainable development policies in Cameroon also
insured that industry agents, investors, and government leaders could ef-
fectively articulate their environmental needs, although it did not neces-
sarily do the same for all national citizens.* Nevertheless, through the
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government’s initiatives, sustainability achieved a particular moral au-
thority in making claims to prevent resource exhaustion, depletion, ca-
tastrophe, and collapse and cultivated a wide array of supportive constit-
uencies on the ground.

The experience of South Africa also refutes the characterization of
the post-1980 period in Africa as the retreat of the state. After apart-
heid, the South African state enthusiastically embraced the economic
agenda of the Washington Consensus and deftly managed market tran-
sitions, deregulation, and privatization, and, in many cases, used neo-
liberal agendas to strengthen their control over constituencies and con-
solidate power blocs.*? Furthermore, along with many other African
countries, South Africa’s government articulated strong support for the
doctrine of economic rights as a means to secure development funding
and foreign direct investment.** Many of these nations’ commitments to
justice in the form of civil and political rights was flimsy at best, but their
calls for the recognition of economic rights via corporate investment and
emergency aid contributed to the global consensus on the policies of how
to best promote human well-being. South Africa’s privatization program
has surprisingly not limited the state in the sphere of economic develop-
ment. Rather, corporate sustainable development projects have operated
alongside state politics and have legitimized the power of the govern-
ment and its elite.** Paradoxically, CSR and sustainability regimes artic-
ulate human rights in the language of victims and the dispossessed, but
their results demonstrate that these forms of governance empower insti-
tutions rather than individuals and do not redress the claims of individ-
ual South Africans.

In Cameroon, the government’s embrace of the sustainability man-
dates that accompanied market-oriented policies largely paralleled eco-
nomic crises. Cameroon’s first crisis emerged in 1985 with the decline
in the value of primary agricultural exports. By 1999, Cameroon’s gross
domestic product was at 63 percent of its 1986 level.*> In this period of
economic regression, the steady rise of world timber prices coincided
with global financial institutions’ imperatives to generate revenue in
order to restore the economic growth of previous decades. Thus Cam-
eroon’s forest sector emerged as a leading engine of prosperity during
the 1990s. The materialization of large-scale commercial timber opera-
tions in densely forested regions not only generated critical export rev-
enue but also aided in the development of rural infrastructure, engaged
Cameroon in negotiations with international corporate concessions,
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and created or expanded the roles of the Cameroonian government in
the regulation and monitoring of natural resource extraction. There are
roughly 150 timber firms presently active in Cameroon and numerous
government sectors and programs responsible for overseeing forestry
activities.*t

However, notwithstanding streamlined and facilitated interactions
between government and corporate agents in Cameroon, environmen-
tal theft and corporate malfeasance increased during the early 1990s. A
2002 study commissioned by the United Kingdom’s Department for In-
ternational Development (DFID) estimated the loss of revenue due to
illegal logging in Cameroon over a period of five years at 75 million eu-
ros in tax revenue annually for a total estimated loss of between 400 and
600 million euros.”’” After DFID’s report, Cameroon’s government and
the international community decided to eliminate clientelist structures
that allowed corporate agents to make extralegal deals with government
agencies.*® After 2003, “sustainable development” policies in Cameroon
transitioned from a purely economic growth-oriented strategy involving
the use of natural resources into one that fully incorporated political an-
ticorruption measures.

These anticorruption/corporate resiliency measures demanded that
Cameroon transition to awarding long-term forest contracts using a
market-based forest concession allocation system in which concessions,
once awarded on a discretionary, short-term basis known as ventes de
coupe (VC), became auction based and open to public competition. Un-
der the auction system, concessions transitioned to longer-term access
grants, known as unité forestiére d’aménagement (UFA), which typ-
ically endured for a three-year temporary concession, renewable for a
fifteen-year rotation (contingent upon the completion of a sustainable
forest management plan). As sustainability studies revealed that long-
term plans tended to reduce corruption and clientelism by reducing the
renewal of contracts based on personal relationships and ensuring the
firm’s implementation of more ecologically sound forest replacement
and forest management policies, the new competitive auction-based con-
cessions sought to grant a long contract to firms while simultaneously
eliminating the cultivation of personal relationships between govern-
ment administrators and groups or individuals at corporations.*

Sustainability regimes challenge predictions that capitalism works
only toward deregulation, undermining the nation-state, depriving it
of capital flow, and denying it advantages of long-term planned invest-
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ment.® The harmonization of financial, corporate, juridical, and ad-
ministrative aims has allowed many African states to accrue power and
manage politics in a form that disallows violence, constrains environ-
mental exploitation, and limits corruption because they threaten eco-
nomic growth. As sustainability builds concern for the political and eco-
nomic status of nations, the state is more likely to respect human rights
as part of its obligation to fulfill capitalist objectives.

Twenty-First-Century Sustainability and the Economic
Transformation of South Africa

There is a need to understand “sustainability” and “sustainable develop-
ment” as a new civilizing mission in Africa with renovated ethics aimed
at education and the transmission of a new consciousness about the cor-
poration and the citizen’s place in the natural, industrial, and political
landscape. South Africa has, since the end of apartheid, intermingled its
discourses on sovereignty, nation building, sustainability, and develop-
ment. Legislation such as the 1998 National Environmental Management
Act (which stipulated that economic development must be “socially, en-
vironmentally, and economically sustainable”) privatized state forests,
which was supported by the United Nations as “in the interests of sus-
tainability” and defended the policy as one that would lead to “increased
investment in the sector, improved management, and better social con-
ditions.”* Subsequently, the 2002 adoption of corporate reporting stan-
dards for sustainability spurred numerous other national sustainability
initiatives, including sustainable management of its national parks and
reserves, and perhaps most importantly, the National Strategy for Sus-
tainable Development and Action Plan, signed in 2011.%

Former political prisoners and exiles with links to the ANC assumed
leadership positions within these sustainability and economic expansion
initiatives, occupied seats in directors’ boards, and/or received financ-
ing from the state to acquire equity in new and existing companies. Es-
tablished conglomerates backed new business ventures by those with po-
litical power in return for influence with the ruling party.>®> As M. Anne
Pitcher describes, even party organs, like the ANC Youth League, and
civic organizations joined the corporate community following the end of
apartheid. Along with platforms for privatization, the National Empow-
erment Fund, the Industrial Development Corporation, and the Devel-
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opment Bank of Southern Africa all forwarded sustainability agendas in
the mid- to late 1990s that would guarantee long-term stability of eco-
nomic growth and resource utility. Since the diffuse benefits of sustain-
ability strategies take a long time to emerge, the government of South
Africa coordinated so that the state would remain sufficiently insulated
from pressures in order to carry out sustainability reforms by creating
autonomous technocratic change teams who acted free from political
interference.>

In the decades since the fall of the apartheid regime, South African
activists and labor organizations, along with multilateral institutions
such as the World Commission on Environment and Development, have
considered economic development and land reform essential compo-
nents of democratization in South Africa.’> ANC discussions about the
sustainability of economic development have centered on restitution, re-
distribution, and land tenure reform. In this way, sustainability has pro-
foundly been about political sustainability. “Sustainable governance”—
although never articulated—was the underlying motive that undergirded
much of the postapartheid economic transformation.”® The endurance
of a stable government would guard against the violence and instabil-
ity that ended in revolution, damaged the South African economy, and
isolated the nation from the world during the 1980s.”” Conservation sci-
entists and activists became allies in South African sustainable devel-
opment movements and employed the rhetoric of security in advocating
its utility, claiming that conservation efforts “stabilize populations,” and
“diminish competition over deteriorating resources.”® However, conser-
vation and sustainability have often been forcefully imposed without re-
gard to real social justice or equality. Stabilization has been championed
and scaffolded using the menace of depletion, while “sustainable devel-
opment” projects have imposed increasing constraints on choice, access,
and opportunity for those without capital, property rights, or political
voice.

Concluding Thoughts

Sustainability is, above all, a risk assessment as well as a powerful new
mode of stabilization. Mass poverty is a risk. Corruption is a risk. En-
vironmental destruction and social unrest are risks. These considerable
risks factor increasingly into human rights and capitalist agendas that fo-
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cus on peace, constancy, and long-term development. In addition, fram-
ings of conservation and stewardship transcend human and environ-
mental limits and define a morality that emphasizes corporations and
governments as critical agents of economic and social transformation.
As both a humanitarian and survivalist tactic, sustainability ultimately
neutralizes demands for more radical political transformations—which,
admittedly, may or may not advance human rights further. Revolutions
and political instability, however, have historically been linked to the ul-
timate advancement of political freedoms and representative democ-
racy. In the current era, however, these goals are sidelined in favor of
economic measures of improved human well-being. Some argue that
over time, increases in wealth allow just forms of government to emerge.
Stephen Hopgood has suggested that a growing economy with a consis-
tently expanding middle class can create an environment where human
rights may thrive as aspirational Western norms.*® His reasoning builds
on Mancur Olson’s observation that middle-class advocates played a dis-
proportionate role in organized political action as a result of their sur-
plus time and money.

Sustainability regimes at work today in Africa and throughout the
world seek not to counteract disenfranchisement but rather to build a
structure of guarantees. As a system of economic, environmental, and
political governance, sustainability has the capacity to elevate some hu-
man rights standards and improve general social well-being. However,
as an ethos it reflects Gil Anidjar’s claim that human rights—with its fo-
cus on the sufferer—believes that the world is not what must be made
through political action but what must rather be survived.®® In the end,
sustainability and our current political understanding of human rights
are not only mandates for stability, they are also strategies for survivabil-
ity. In many of its practices, sustainable development focuses on creating
the necessary conditions for majority human endurance, rather than ho-
listic flourishing, while simultaneously guaranteeing returns on invest-
ment, political constancy, and market expansion.
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CHAPTER FOURTEEN

Tender Is the Mine

Law, Shadow Rule, and the
Public Gaze in Ghana

Lauren Coyle

In early 2011 transnational mining giant AngloGold Ashanti (AGA)
received the ignominious “Public Eye Award,” by which international
civil society organizations formally christened it the “most irresponsible
company in the world” for the previous year. This was on account of pro-
tracted environmental and social conflicts arising from the company’s
operations in Obuasi, a legendary mining center in the Ashanti Region
of Ghana that is home to Africa’s third-largest gold mine. AGA officials
found the timing particularly ill-starred, as AGA “won out” over fellow
nominee British Petroleum (BP) in the same year as BP’s notorious and
heavily publicized oil spill in the Gulf.

The Berne Declaration and Greenpeace annually organize the Public
Eye Awards ceremony in Davos as a “critical counterpoint to the World
Economic Forum.” They confer the award with the express aim of in-
citing public ire and a stream of reputational consequences, possibly in-
cluding socially responsible divestment or other forms of what has come
to be known as “shareholder activism.” In the wake of the award, rumors
of possible divestment abounded, threatening the profile of AGA, the
world’s third-largest gold producer. The Public Eye Award organizers
also seek to embolden NGO campaigns and social movements in their
campaigns against various corporate depredations, even where the le-
gal systems of the corporations’ host countries or those of transnational
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jurisdictions have failed to address—or even acknowledge—certain
forms of conflict, destruction, violence, or injury.

The official website for the awards declares, “The Public Eye Awards
aim to contribute to the overarching goal of social and ecological jus-
tice and demonstrate the necessity of effective and legally binding mea-
sures on a national and international level. Corporations need to be
held accountable for their irresponsible business practices in their home
state—no matter where these wrong-doings occur.”!

The website also details the spirit of the revelations and repercussions
the awards facilitate:

Whether exploitative working conditions, environmental sins, intentional dis-
information, or other disregards of corporate social responsibility [. . .] the
most evil offenses appear on the short list [. . .] And those firms placed in the
pillory will feel the heat: our renowned naming and shaming awards shine an
international spotlight on corporate scandals and thereby help focused NGO

campaigns succeed.

By what means did AGA—otherwise figuring itself a champion of so-
cially responsible operations, an oft-celebrated public benefactor, a ven-
erable engine of development across the global South—come to assume
this ignoble global status?

In nominating AGA for this “award,” the Ghana-based mining ad-
vocacy NGO, Wacam, drew upon clamorous grassroots land and human
rights mobilization, environmental studies, and various campaigns from
over a decade of organizing in Obuasi and other mining towns across
Ghana. Prominent transnational donors have heavily funded most of the
campaigns. Principal among them have been Ibis and Oxfam-America.
Wacam members argued that AGA’s surface mining destroyed vital farm-
lands and streams with little or no compensation. They also documented
instances in which the company had used torturing tactics in interrogating
or apprehending alleged illegal miners on its concession. Likewise, Wa-
cam advocates established that AGA, in the past, had released guard dogs
on such suspects—at least in the days before AngloGold’s 2004 merger
with its corporate predecessor in Obuasi, Ashanti Goldfields.

As one of the early Obuasi-based stalwarts, a district assemblyman of
one community that had lost all traditional farmlands to the mine, put
the matter:
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We had lost our farms, crops, trees, and streams—many of them sacred—
everything. We were farmers before. We lost our lives and were not paid ad-
equately at all. And our chief sold us out. When the mine wouldn’t mind us,
wouldn’t take us seriously or listen to our demands, I decided to go to the in-
ternational media. BBC from the UK, they were here. And then I would go
speak at conferences. And sometimes, I would speak to investors. I would
tell them straightaway that this is blood money [Twi: mogya sika]. A lot of
people have been sacrificed for this gold, so that it has come in such great
amounts. Many of us—and our ways of life—have been sacrificed, so that the

mine could become so rich.

The assemblyman did not mean this as mere metaphor. Obuasi rests
within Akan territory. In Akan cosmology, gold (sika) itself is a spirit, an
aspect of Nyame, the ultimate creator god.? The spirit of the gold must
be propitiated and sufficiently “charmed” before it will even appear for
the taking, through sacrifices and other rituals performed through lo-
cal priests and priestesses (akomfo). Thus many believe that the mine
has spilled much blood to have been able to “win” and “possess” such a
great deal of the sacred ore. The sacrifices can be “effective” ones—as in
the case of the ruination of a people’s farms, trees, lives, and livelihoods,
with all of the ensuing poverty, suffering, death, and social disruption.
Or they can be direct, involving the “natural” slaughtering of an animal
with local priests or priestesses for charming the gold, securing the per-
mission of the local principal earth deity (named Bona), and pacifying
other local spirits who may interfere with mining in the territory.3

The mine responded to the initial news of the Public Eye Award by
swiftly assembling a counterpoint press conference, in which the Obuasi
member of parliament (MP) addressed a collection local chiefs, assem-
blypersons, and “concerned citizens of Obuasi” to denounce what he
proclaimed to be Wacam’s unjust tarnishing of AGA’s image with the
award. Local journalists then aired the story in the national papers. Wa-
cam members countered with a rebuttal, also circulated in the national
media, in which they upbraided the Obuasi MP for his callous ignorance
of some of the most severe issues that beset his own constituents. The re-
buttal enumerated some of the more spectacular instances of alleged vi-
olence and dispossession without adequate compensation.* Informally,
local advocates also bemoaned the theatricality of the event. It was ob-
vious, they said, that the mine had staged the whole event, paying the
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MP and the attendees in an early effort to mitigate or undo the damage
that the “award” brought. Further, several participants had suggested
as much.

What was the truth of the allegations that Wacam’s nomination lev-
eled? Was this merely an instance of the now-cliché NGO hyperbole or
“resistance” manufacture in the scramble for attention and enhanced
funding from donors, as some from the mine alleged? Or was there more
to it? By which social and epistemic processes did such facts of corpo-
rate wrongdoing and irresponsibility arise? Through which mechanisms
of “awakening,” privileged forms of narrations, and relations of knowl-
edge production—and mediation—did claims of the dispossessed come
to be set in terms rendered intelligible or compelling to affected local
communities and to the “public eye” of the “international community?”
Further, how did all of this congeal into an established record? This was
a record that could entail considerable legal and financial consequences
for the company, in the global amplification and circulation of the award.
As we will see, this is a record that also shifted powerful leverage into
the hands of some of the dispossessed in their bargaining with the mine
in the shadow of the courts, in the shadow of claims that could have been
articulated within the formal legal system.

This essay draws upon extensive ethnographic research in Obuasi to
examine the complex microhistories of violence and destruction that led
to community outrage in this town in Ghana, to the various articula-
tions and narrations through the mediation of civil society advocates,
and to the successful nomination of AGA for this award. This exercise
provides occasion to examine the broader fraught and contested roles
of transnational corporations (TNCs) in effecting territorial rule—var-
iously and unevenly viewed as “legitimate” or “responsible”—through
mechanisms of shadow sovereignty within their concessions. Further,
this social drama allows for exploration of the role of transnational soft
law norms of “corporate best practices” and corporate social respon-
sibility (CSR) in “giving voice” to community protests and articulated
dissatisfactions, and in fashioning—and, alternately, undergirding or
undermining—corporate territorial rule designs and company image-
cleansing campaigns.

Within Obuasi, AGA acts as a “shadow sovereign” within its con-
cession, effecting sovereign-like rule over territories and populations in
modes both biopolitical and exceptional, fostering life and also fashion-
ing gradations of death or abandonment. This form of sovereignty is nei-



CHAPTER I4: TENDER IS THE MINE 301

ther formal—a privileged ideal-typical feature of the modernist nation-
state—nor is it absolute. Rather, it is relational, always “tentative and
emergent”—yet ever present and critical in forms of basic policing, pro-
visioning, and adjudicating, and in deploying decisional violence with
varying shades of legitimacy. This concept of shadow sovereignty is akin
to recent formulations of “graduated sovereignty,” “patchwork sover-
eignty,”® graying zones of sovereignty,” multiple or hybrid sovereignties,’
or “selective sovereignty”?—though selective only in the sense of strate-
gic navigation and qualified purview. Donald Moore was right to note
that a volitional inflection of this form—in the sense of people’s freely
electing to recognize one sovereign over the other—would “ironically
smuggle the sovereign self, a fully formed and conscious agent of willful
action, into an analytic of agency.”!® People inhabiting worlds governed
by shadow sovereigns shuttle in and out of relations of recognition, dis-
avowal, or mere indifference depending on dispositions, circumstances,
and changing political and economic winds. Despite the now preva-
lent accounts of the “denationalization” and the “deterritorialization”
of sovereignty, this essay submits that forms of spatial and territorial
rule merely have shifted. They have been redrawn and recalibrated to
contemporary political economic, geopolitical, and local micropolit-
ical and cultural circumstances. As Moore recently observed, “In Af-
rica as elsewhere, sovereignties have been reterritorialized rather than
deterritorialized.”"!

What is more, it is perhaps now clearer than ever how forms of
sovereignty—partial, hybrid, selective, shadow—are severable from
formal state rule. Despite Michel Foucault’s early declarations about
the need to “cut off the king’s head” in political theory,'? his develop-
ment of governmentality and related work on authority and territorial
rule have powerfully decentered both power and sovereignty from the
privileged—and, ordinarily, naturalized—possession of the mythical
modern state. As Thomas Blom Hansen and Finn Stepputat argue in
their introduction to Sovereign Bodies, sovereign power has always been
uneven, tentative, an unrealized aspiration of modern states. Yet this is
especially so in colonial and postcolonial societies. The narrow circum-
scription of sovereign rule to formal state authority in political theory
has emerged as “a historically contingent and peculiar outcome of the
evolution of the modern state system in Europe since the Westphalian
peace in 1648.”"* The ideal of a homogenous, perfectly normalized pop-
ulation incarnate in a general will that animates sovereignty has never
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been an actuality, of course, though the fantasy still holds in thrall much
political theory. Hansen and Stepputat compellingly argue that “sover-
eignty of the state is an aspiration that seeks to create itself in the face
of internally fragmented, unevenly distributed and unpredictable config-
urations of political authority that exercise more or less legitimate vio-
lence in a territory.”'

Broadly speaking, Ghana’s sovereign transformations over the past
three decades have echoed those throughout much of the global South.
Its national political economic prerogatives have been rewritten by
structural adjustment reforms that have entailed the privatization of,
among other things, the mining industry, which previously was heavily
nationalized. This relatively recent disaggregation of the mine and the
state, especially as it has unfolded in a century-old mining town such as
Obuasi, has rendered the mine predisposed to popular recognition as a
“shadow sovereign.” For almost a century, leading up to the neoliberal
reforms in 1986, the mining company was the most visible, palpable, ad-
dressable manifestation of the state government for the local population.
In fact, it arguably wielded much more social provisioning and policing
power, much more coercive might, and much more sway over adjudica-
tory bodies and proceedings than any other state organ or functioning
para-statal body in town.

Given these storied sovereign inheritances in Obuasi—only very re-
cently formally shorn—it is little wonder that shadow sovereign tropes
and imaginaries infuse and overdetermine the newly flourishing indus-
try discourse of CSR and its place in contests over the shape and shift-
ing terms of a “social contract” for the company’s territory. Likewise,
it is unsurprising that denizens of the town continue to clamor for ba-
sic government services on the dole of the mine, voicing dissatisfactions
in the newly available trump discourse of CSR. These requests—often
verging on expectations—cover a panoply of public works and services,
from assurances of security and public order, to maintenance of local
roads and development of infrastructure, to reliable piped water and ex-
panded electricity grids, to sports league sponsorships and renovated
school buildings.

Following the neoliberal reforms, Ghana’s gold industry witnessed a
surge in foreign direct investment, with a sixfold increase. The gold in-
dustry now ranks as the nation’s most lucrative, the highest single con-
tributor to foreign exchange earnings. At the same time, Ghanaians
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seem to be suffering more than ever from severe labor retrenchments,
environmental disasters, community displacements, and many other dis-
ruptive effects of corporate gold-mining operations. In many ways, the
gold-mining industry sits as the signal sovereign dilemma, the paradig-
matic “poisoned chalice” in Ghana’s neoliberal moment. These tensions
are perhaps more acute in Obuasi than anywhere else in the country.

The Golden City and the Blood of the Earth

Obuasi sits about forty miles southwest of Kumasi, the capital of the
Ashanti Region. Although accurate census data is elusive, the most re-
cent governmental indications state that there are about 175,000 people
who live in the Obuasi municipality. The mine was owned and operated
by Ashanti Goldfields Corporation (AGC) from the start of indus-
trial operations in Obuasi in 1897 until 2004, when AGC merged with
the global parent company of AngloGold to form AngloGold Ashanti
(AGA). It is one of the most plentiful deep-pit mines in Africa. AGA es-
timates suggest that the mine has generated over thirty million ounces of
gold since operations began, and it projects that it may be able to mine
an additional nine million ounces in the reserves in the next fifteen to
twenty years.!

The town lies wholly within the hundred-square-mile concession of
AGA, which holds the exclusive rights, by way of a ninety-nine-year
lease, to harvest gold beneath the surface within its territory. Obuasi
saw the first onset of surface mining in Ghana after it was legalized as
part of the first structural adjustment reforms in 1986. The reform logic
held that the use of surface mining, with its capital-intensive technology,
would render mining more profitable and also help to attract the foreign
direct investment to revitalize Ghana’s fledgling mining sector. On these
narrow economic measures of diversifying industry, expanding opera-
tions, and attracting foreign direct investment in mining, the neoliberal
governmental reforms and subsequent corporate restructurings were re-
sounding successes—both for AGC and for the nation’s gold-mining in-
dustry, more generally. Amid this surge in Ghana’s gold sector, AGC was
one of the largest contributors, on account of its Obuasi operations.'

Yet the effects of the structural adjustment reforms on the political
structures and local communities most immediately affected by neolib-
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eral mining operations are anything but uncontroversial. Nowhere have
debates and conflicts blazed more heatedly, perhaps, than in the com-
munities that have been affected by surface mining, especially where
the communities have lost all or most of their farmlands and have suf-
fered severe degradation of their streams. As all operations prior to the
1986 liberalization reforms were underground, with little surface dis-
turbance, villagers could go on farming their surface land with little to
no pollution or other disruption. The onset of surface mining brought a
considerable loss of farmland, a collection of environmental and health
hazards—particularly with cyanide leakages in local water sources—and
profound social disruptions to these communities.

AGA has sought to remedy such community fallouts through vari-
ous explicit CSR ventures. For example, AGA renamed its community
outreach campaign “ONE: a culture model.” This campaign boasts an
ethos of symbiosis and interdependence among community members,
the mine, local state politicians, traditional authorities, company inves-
tors, and other key “stakeholders.”

Community activists often counter such invocations of CSR fidel-
ity by arguing that what AGA is glossing as “CSR” is merely a form of
self-serving afterthought—seemingly charitable, but actually aiming to
paper over or redress previous legal transgressions. One NGO leader
scoffed, amid AGA’s intensified CSR campaign following the Public Eye
Award: “What is CSR, anyway? Other than a pro-mine PR propaganda
campaign? If these companies were following the law, the statutes, and
the Constitution, and if they were honoring the communities’ human
and environmental rights, then what they are calling ‘CSR’ would not
even be necessary.”

Another Wacam member from Obuasi added,

Often times in the previous years, when AGA has reached out to these com-
munities, they have provided them with things that they did not even want,
at least over other things they were asking for. For example, one commu-
nity got a school, which was built with inferior materials and is now not be-
ing used. There are large cracks. And when you talk to the community, they
didn’t even want that. They wanted a clinic and some viable form of alterna-
tive livelihoods. But they put up a school, without really even asking the com-
munity. And they paint the name of the mine across the side, and they’ll be
there with photographers, blazing like crazy. Ready to plaster the pictures all

over the papers.
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Mining companies belonging to the Ghana Chamber of Mines are
bound, formally, to participate in CSR and community development
as part of the chamber’s code of ethics. When civil society groups and
community activists—and, at times, customary leaders—have found the
mine’s compensation, CSR, or other redress gestures inadequate, they
invoke such industry obligations and insist that the mine holds key obli-
gations to the affected communities. Oftentimes, the communities’ de-
mands have been rather specific, most often centering on the need for
jobs—preferably at the mine, or for some sort of viable alternative live-
lihood. Alongside employment concerns, the community members ur-
gently plead for adequate boreholes to replace contaminated streams,
which community members previously used for drinking water. They
also often ask for medical clinics, skills-training workshops, school
buildings, scholarships for their children’s school fees, or start-up capital
for small crafts and trades. At times, they ask for resettlement.

The terms of effective and legitimate corporate territorial rule are
constantly contested and negotiated within a broader discourse that, on
the one hand, draws upon global normative regimes of civil society de-
liberations and “good governance,” and, on the other, remains in keep-
ing with the mine’s prior nationalized history—in which community
members conceive and debate the mine as a source of shadow sovereign
authority and obligation.

Imperiled Chiefs, Compensation Controversies,
and Elusive Redress

The central complaints issuing from the communities, which gave force
to much of the advocacy that culminated in the Public Eye Award, sur-
rounded the issue of compensation for lands, crops, streams, homes, and
livelihoods damaged or destroyed by AGA’s surface mining. The nature
of the early compensation negotiations in the communities that lost their
farmlands in the early and mid-1990s is somewhat debated, though al-
most all of the members of such communities with whom I spoke during
my fieldwork depicted the same basic procedure. The mine arrived to an-
nounce that they had to seize the surface land so that they could conduct
surface mining. They conferred money and the customary drinks for li-
bations to the chief. Then, before commencing surface mining, the mine
would come to negotiate directly with farmers who occupied the surface
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land. The farmers ordinarily held usufructuary rights that had been con-
ferred by traditional authorities, though at times they held parcels in in-
dividual freeholds or in family lands rather than under customary land
tenure schemes. The chief would bang the gong to call the farmers to ne-
gotiate with the mine. Where it would be too much to negotiate directly
with thousands of farmers, the community is supposed to set up a commu-
nity committee of opinion leaders—elders, churchmen, teachers, profes-
sionals, chiefs, and so forth—to preside over the negotiations on behalf of
all of the farmers. The constitution of these committees, though an inter-
nal community affair, has generated much social unrest and many accusa-
tions of shadow dealings, unjust disinheritances, and other wrongdoings.

However, members of these communities repeatedly told me that
when the mine arrived to negotiate, they were not given to under-
stand that the compensation the mine was offering was up for negotia-
tion. Most told me that, by and large, the mine merely announced that
it would commence operations, and that it had come to compensate the
community members at the stated rates, which the landholders almost
always found inadequate, at least in retrospect. The community mem-
bers, most of them peasant farmers who speak little English and read lit-
tle or none, were then asked to thumbprint English-language documents
certifying that they had “negotiated” for compensation and that they
had agreed to accept the named amount on the specified date and that
they, therefore, disclaim any right to raise the matter again in a court of
Ghana. Most community members also say that no one read the docu-
ment aloud to them, even in English, and that it was never translated
into the local dialect of Twi for them.

Further, many emphasized that they were accustomed to the mine’s
long-running operation as a heavily nationalized enterprise under the
Rawlings military regime. One woman from a community that lost all of
its farmlands to surface mining in the early 199os told me that when the
mine arrived to announce compensation:

We wouldn’t have dared to question them, to protest what they were telling
us they would pay us for the land and crops. We were just emerging from the
military regime, when the mine itself was part of the state [over half state-
owned]. And then, in those days, the military and police would swiftly silence
anyone who questioned or protested the mine or its activities. It was that sim-
ple then. We didn’t dare question. The ghost of the military regime was still

heavily with us, hanging over us, somehow controlling our actions.



CHAPTER I4: TENDER IS THE MINE 307

The democratic constitution had only recently been put into force, and
no one invested much confidence in its integrity or meaning on the
ground, if they even knew of it at all. Many in Obuasi-area peasant farm-
ing communities told me that they had not even heard of the hallowed
national document, until Wacam arrived in the late 1990s and early
2000s. Wacam entered the communities armed with translated cop-
ies and announcing news of the peasants’ newfound constitutional free-
doms and rights as individual humans and as landowners, with funda-
mental rights and freedoms guaranteed vis-a-vis the mine, the state, and
traditional authorities.

At no step in the statutory “negotiation” process that is supposed to
take place do Ghanaians with customary alodial, family, or individual
ownership of the surface land have the right to object altogether to the
surface mining project that would destroy their property and displace
or otherwise affect them. Surface owners or occupiers only enjoyed the
right to “free prior and informed consultation” (FPIC)—basically, prior
notification—and not the more recent proposed right to refuse the proj-
ect altogether, under “free prior and informed consent” doctrines.!” The
right to fair, prompt, and adequate compensation—and to negotiate for
it—had been enshrined in the national democratic constitution since its
arrival in 1993. However, the early version of the Minerals and Mining
Act from the 1986 neoliberal reforms did not contain this language; the
act only instructed that the mine negotiate and, if the owners or occupi-
ers of the surface land were not content with what the mine was offer-
ing, then the Land Valuation Board, a government body, would be called
in to perform the valuation procedure. The language from the constitu-
tion that requires “fair, prompt, and adequate compensation” for those
suffering losses on account of mining activities was later added to the
2006 amendment, the Minerals and Mining Act of 2006, under heavy
civil society recommendation that advised the dispelling of this remain-
ing ambiguity between statutory and constitutional law. However, sur-
face mining in Obuasi had ceased in 1998, well before this amended act
was passed.

Former AGA officials maintain that the responsibility for setting the
compensation rate has rested with a government body, the Land Valua-
tion Board, since 1994. Mine officials who had been working in Obuasi
in the 1990s explained that AGA initially negotiated with farmers of the
first community to lose farmland, Sansu, directly. But soon after those
farmers were compensated, the farmers started to clamor for further
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compensation, claiming that the mine had cheated them. One former of-
ficial recalled:

Then, [we said], the government must come. So, this issue was eventually
thrashed at the level of regional administration, and they brought in the Land
Valuation Board. When the Land Valuation Board was brought in, from that
time on, we were not responsible for providing rates. The Land Valuation
Board provides the rates. So, whether it is high or low, the Land Valuation

Board has been determining the rates, from 1994 up till now.

If the community members would have known that they could have ap-
pealed beyond the Land Valuation Board determination, and if they
would have been so inclined, those who remained dissatisfied with the
board’s valuation figures for compensation could have, by statutory
right, appealed to the minister for review of the valuation procedure and
negotiation disagreements.

Only after this step, which itself has no statutory timeline and could
potentially drag on interminably, could community members then have
taken their claims for higher or different forms of compensation to court.
However, even if communities had been able at last to take their claims
on appeal to the state courts, the court then only would exercise supervi-
sory jurisdiction and evaluate whether the board had adhered to the re-
quired technical procedures and negotiations. This remains so even un-
der the 2006 version of the act.

Moreover, the state courts generally do not work for the impacted
communities. The courts are either too expensive to access in the first
place, or they lack the means—and, often, technical representation—to
maintain a lawsuit for the projected ten years or so, a period in which
the mining corporations in Ghana generally succeed in miring plain-
tiffs, bleeding them dry of resources they often scarcely had in the first
place. This practice has brought heavy accusations of gross “corporate
irresponsibility” from public interest law and mining advocacy organi-
zations involved in the cases. To be sure, if the mines had offered com-
pensation rates acceptable to communities in the first instance, none of
these subsequent avenues of redress would be of practical consequence.
However, once the state bodies enter the picture, it is difficult not to see
these compensation issues as borne not only of dynamics between mines
and local communities but also of a bureaucratic and legal quagmire of
the neoliberal state. Here, one witnesses political contests, waged by
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poorer citizens, that must be lodged in adjudicatory venues or adminis-
trative appeal domains not designed to offer them effective or adequate
redress.

As for customary venues for redress, these are also largely ineffec-
tual in such circumstances, as many traditional authorities—especially
higher chiefs—have suffered serious legitimacy crises under accusa-
tions of collusion or of having been “bought off” by the mine. The ex-
tent to which subjects view their chiefs as having been slipped into the
pocket of the mine varies, of course, by community. In some cases, the
fall has been rather severe. In two large areas that have been acutely af-
fected by losses of farmlands to surface mining, the chiefs cannot even
return safely to preside over traditional courts, festivals, funerals, or any
other chiefly affairs that the offices entail. Some chiefs have even been
destooled, or overthrown, though this has been more the exception. Yet
even with those who have not (yet) been destooled, they have lost much
of their de facto authority. They are seen to have betrayed their subjects
and their sacred duties to hold the stool in trust for the ancestors, the liv-
ing subjects, and the subjects who are yet to be born or reborn.

Securitization and the Specter of the “Galamseys”

The other critical area of conflict that has fed advocacy and press stories
over the years, and that ultimately played a central role in the nomina-
tion of AGA for the Public Eye, has been the controversial treatment of
galamseys, or local small-scale miners. In Obuasi, galamseys operate in
a formally illegal fashion on AGA’s very large concession, which spans
all of Obuasi and beyond. The forces of the galamseys in town have bur-
geoned dramatically in the past two decades, alongside the spread of
surface mining, the unfolding of severe retrenchments and the casualiza-
tion of formal mine labor, and soaring unemployment. By some local es-
timates, there are now around thirty thousand galamseys in town, a fig-
ure that towers over AGA’s remaining workforce, now hovering around
three thousand laborers.

Over the years, there allegedly have been violent and arbitrary—
and extrajudicial—crackdowns, beatings, and even killings of galam-
seys at the hands of mine security, especially in the days before the 2004
merger between AngloGold and Ashanti Goldfields. Yet these were not
only meted out at the hands of AGA’s security forces but also, at times,
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by local state police forces and, periodically, by the state military. The
state military periodically has engaged in what it terms an “Operation
Flashout” to clear areas of galamseys—and to intimidate them, to loot
their homes, to frighten their home communities, and so forth. In one
incident in 2006, state military personnel are said to have “swept” sev-
eral galamseys working illegally on AGA’s concession and then to have
stripped them naked, bound them at their hands and feet, and driven
them through their home villages. Military personnel displayed the min-
ers on the backs of trucks, whipping and beating them in front of their
wives, children, kin, and fellow villagers. Intended to serve, it seems, as
a deterrent by way of nightmarish spectacle, it bespoke a much deeper
rage, insecurity, and attempt at the profound emasculation of the whole
enterprise and those who populated it. Many earlier “flashout” opera-
tions also are said to have involved the raiding of galamseys’ homes for
anything of value by military personnel, and attendant intimidation and
humiliation of galamseys in front of their families and neighbors.

Among the most disconcerting confirmations of a 2008 independent
governmental inquiry into allegations of human rights abuses in min-
ing communities, which was published as a final report of the govern-
mental Commission on Human Rights and Administrative Justice, were
such repeated instances of brutality against the galamseys in Obuasi at
the hands of the state police, the military, and the mine’s private security
forces.!® One highly publicized piece of the report was confirmation that
there previously were private detention facilities—functioning akin to
“prisons,” by allegation—within the mining company compounds, where
security personnel deployed various forms of holding, handcuffing, in-
terrogating, and disciplining."

AGA officials, while generally acknowledging such past occurrences,
tend to argue in public responses that they have been exaggerated or
misrepresented in civil society and journalistic write-ups. For example,
AGA responded that the aforementioned detention rooms were merely
where mine security officials would hold the apprehended galamsey sus-
pects—in handcuffs, at times—until the local police arrived to take them
to the police station, the local jail, or a court. There also was a com-
pany history of releasing attack guard dogs on galamsey suspects who
had been discovered on the mine’s concession. Some allege that attack
guard dogs even killed some of the galamseys during their attacks and,
often, at least would exact injury. However, this is a practice that AGA
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claims was only conducted under the corporate predecessor, AGC—and
that, long ago, in the early 1990s.

The mine cites the illegal operations of small-scale miners as its
highest—and longest standing—threat to the security of mine operations
and, sometimes, even to mine laborers. At times, galamseys have arrived
at the company’s sites, even underground, armed and announcing that
they will take over by force, if necessary. Galamseys themselves often
say they have no alternative to their labor, facing otherwise destitution
and unemployment.

Mining officials tend to dismiss these rationales for galamsey opera-
tions as deceptive, their “common refrains.” The galamsey phenomenon
in Obuasi is multilayered and complex, marked by searing political con-
tests over claims and evidence. Among the more recent battlegrounds,
for example, is the mine’s blaming galamseys for causing the pollution of
vital rivers and streams. Affected communities, usually orchestrated by
key civil society groups, often attribute this pollution to the mine itself.
Further, the mine contends that it is now the galamseys, often backed by
foreign financiers and fronted by local chiefs, who are destroying peas-
ant farms in Obuasi’s communities. Mine officials bewail the lack of at-
tention that the local advocacy organizations are paying to this liveli-
hood issue. The advocacy organizations, for their part, counter that the
mine is trying to divert them.

Many of these more general claims and particular historical cases are
currently being investigated and substantiated by AGA, Wacam, and in-
dependent mediators. AGA has stated that it will provide redress where
it is established that past incidents indeed occurred. This is part of a
larger fact-finding mission in which AGA is engaged—in an effort to rec-
tify many of these legacy issues. All of this appears to be in progress
through closed alternative dispute resolution procedures, and none of
this has yet been made public.

Conclusion: Redemptive Rule and “Upward Adjustment”

In recent years, mining struggles have registered in national conscious-
ness and helped to generate fiscal reform for the mining industry. Such
social turmoil in mining towns has converged with other ill effects of
Ghana’s neoliberal extractive regime to give rise to Ghana’s “upward



312 LAUREN COYLE

adjustment” reforms. These were passed in 2012 and significantly tighten
Ghana’s fiscal regime for the mining sector, rolling back many of the
most dramatically liberalizing provisions of the structural adjustment re-
forms for the industry. These reforms include, among other things, an
increase in the corporate taxation rate from 25 to 35 percent, the estab-
lishment of a uniform royalty rate of 5 percent (to revise the current cus-
tomary rate of 3 percent), the imposition of a new windfall profit tax of
10 percent, and—perhaps most significantly for curbing heavy capital
flight dynamics—the creation of a uniform capital allowance of 20 per-
cent for a limit of five years, across all companies. This new uniform
standard contrasts to capital allowance norms that sometimes had been
hovering as high as 8o percent, under which many corporations basically
had been operating indefinitely.?

In a fascinating ideological shift, and for the first time, even the
World Bank and the IMF—signature authors of the neoliberal reforms,
of course—are supporting this “upward adjustment,” if in slightly more
tempered terms. Predictably, mining companies are complaining that
these reforms will pose much too onerous costs on their operations and
are threatening to withdraw plans for further investment in their oper-
ations in the country. In some cases, they even are threatening to halt
production.

This “upward adjustment” has resonated with similar reforms that
recently have been unfolding across much of the resource-rich global
South—enhanced state takings that have been rendered ever-more
plausible by soaring global mineral prices and a rapidly increasing de-
mand for raw resources, not least from Chinese buyers.?! This pattern
of upward state takings led to Ernst & Young’s 2011 christening of “re-
source nationalism” as the number one threat to global mining corpora-
tions, where it remains. The industry analysts also recently introduced
a new itemized threat—“sharing the benefits”—that registered as ninth
in the top ten threats to investment.?? The recent “upward adjustment”
trend perhaps augurs or exemplifies the onset of a new epoch in prevail-
ing modes of law and sovereignty, especially in the resource-rich South.
These shifts signal a potential move toward much more state-centric—
possibly more, possibly less, authoritarian—modes of extraction, accu-
mulation, and governance.

The government of Ghana has pledged to renegotiate the stability
agreement contracts it has with two of the three main mining compa-
nies operating in Ghana, AGA and Newmont. The agreements immu-
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nize these companies from the adverse financial effects of fiscal reforms
until the end of their fifteen-year terms. Significantly, however, the risk
remains of endless deferral of decisive settlement on renegotiated terms.
To date, a year and a half after the renegotiations began, there still has
been no final agreement on new contracts.

Meanwhile, in the most affected areas of Obuasi, people continue to
wait, halfheartedly. They wait for some news to drop from all of these de-
liberations to which they have not been directly privy, by and large. They
wait for some materialization of the results of all of these “dialogues”—
among the mines, the NGOs, the governmental bodies, the consultants,
and the lawyers.

In the case of Obuasi—and for Ghana, more broadly—we witness
the disaggregation and lateralization of a previously unified sovereign
power, to be sure, in line with much recent research.?? However, in con-
trast to some formulations, we observe something other than a decisive
shift from transcendence to immanence in this new physics of power,
and something other than wholly indeterminate, deterritorialized so-
cial forms animated by popular masses or rhizomic networks.?* We also
witness something other than exceptional states that entail the complete
stripping of symbolic or political entitlement and the rendering of bod-
ies to an unqualified state of “bare life,” without signification in the pre-
vailing constitutional order or without the capacity even to be meaning-
fully sacrificed.?

I argue that we see, instead, both the partial unseating and the se-
lective reinscription of “traditional,” transcendent forms of authority, as
the leaders of these hierarchical shadow sovereign forces deploy forms of
authority, power, and legitimacy that, in many ways, mimic the scaffold-
ings of modern states. In Obuasi, intensely local processes have under-
written this shift, in part. Yet these emergent CSR struggles and shadow
sovereign formations also clearly partake of transformations wrought
within the broader dynamics of contemporary capitalism, including the
selective retreat of the state and the denationalization of industry; the
casualization of labor forces and soaring unemployment; heavy execu-
tive policing in the names of the sanctity of “rule of law” property con-
cessions and of corporate purview cast as “national interest”; and the
resurgence of prominent forms of “private indirect government,” partic-
ularly in extractive realms—a phenomenon that courses with the added
material weight and affective charge of pronounced colonial echoes.?¢

While these sovereign transformations have generated situations in
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which much power and effective authority has been concentrated in the
mine’s shadow rule, the social dramas of the Public Eye Award and of
related contests in Obuasi also bear witness to the power of advocacy
groups such as Wacam in bringing a critical public gaze upon the mine.
In this way, the Public Eye has illuminated manifold injuries and com-
plexes of violence in the shadows of the mine’s realm, however partially.
The campaign succeeded, at least, in bringing the mine to negotiation ta-
bles with members of dispossessed communities to begin to draw plans
for redress. In this way, Wacam and other mining advocacy organiza-
tions have assumed forms of shadow rule in their own right—tabulating,
provisioning, policing, adjudicating, broadcasting, and world-making.
Even still, the extractive histories to be recast or laid to rest through
these ongoing negotiations—and the futures foretold for shadow rule
and resource governance—remain to be seen.
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Corporate Social Responsibility
and Latecomer Industrialization
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he principles of corporate social responsibility, as noted in the intro-
duction to this volume, derived from a concern for extreme imbal-
ances in the distribution of wealth generated by networks of production
and finance. Of the many definitions of corporate social responsibility
(CSR), one of them, cited by Charlotte Walker-Said, is pertinent to con-
temporary Nigeria: “the continuing commitment by business to behave
ethically and contribute to economic development while improving the
quality of life of the workforce and their families as well as the local
community and society at large.” CSR reflects the evolution of human
rights to include not only economic rights but also “humanitarianism.”
The current humanitarian and interventionist character of the human
rights agenda is relevant to the slow pace of Nigeria’s industrialization.
In Nigeria, multinational companies and national firms have usually
approached CSR from the perspective of palliative humanitarianism.
This approach is reflected in the discourse of a wide range of stakehold-
ers: government, the media, civil society groups, and prominent citizens.
Businesses in Nigeria tend to engage the government to further their in-
terests as individual owners rather than society as a whole. There is an
obvious tension, as private returns are not aligned with social returns.!
In the historic context of a state-dominated economy, businesspeople
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are far more concerned with securing patronage from individuals in gov-
ernment than being advocates of policy or governance change. Yet the
CSR agenda in Nigeria, and in other African countries, is evolving to in-
clude fostering an enabling environment for private sector growth along-
side the usual range of human rights and societal concerns. In Nigeria as
elsewhere, CSR is a contentious area, especially with regard to the pe-
riodic exposés of misconduct by multinational firms, from Shell to Hal-
liburton to Siemens. The greatest responsibility of all businesses in Ni-
geria, whether national or multinational, is to be effective in what they
are meant to do: expand production, serve customers, and generate prof-
its. To accomplish these goals, however, they must overcome many in-
stances of market and government failure that characterize the Nigerian
landscape.?

Overcoming Corporate Social Irresponsibility

Corporate social responsibility in an oil-exporting country such as Nige-
ria is overshadowed by what could be called corporate social irresponsi-
bility (CSI), a phenomenon that particularly afflicts mineral-exporting
countries. In this chapter we will focus on efforts to develop a manufac-
turing sector that is responsible in the sense of being productive, and not
just extractive, and that also contributes to reducing governance and so-
cial welfare deficits.> While assessing progress along these two tracks,
the deep shadow cast by CSI cannot be overlooked.

The term tollgate society was coined to refer to the innumerable brib-
ery transactions that occur. Individuals entrusted to perform an act
based on governmental authority can establish an arbitrary toll to be
paid before the operation is carried out. In a World Bank study widely
reported in the Nigerian media, it is estimated that 8o percent of Ni-
gerian businesses pay bribes to government officers.* This study, con-
ducted in twenty-six of Nigeria’s thirty-six states, arrived at percentages
for the value of contracts that are paid as illicit inducements: formal sec-
tor firms paid more than microenterprises, manufacturers handed over
larger bribes (6.7 percent) than service providers (3.9 percent), and per-
centages were determined of what these payments added to the balance
sheet of firms depending on whether they operated in the formal or in-
formal sector.

At the upper echelon of the tollgate society, the level of corruption is
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virtually limitless. Cecilia Ibru, a bank managing director convicted in
October 2010 of corrupt practices, had ninety-four personal properties
in Nigeria and other countries confiscated along with numerous bank
deposits and other forms of wealth.” Former governor James Ibori of
Rivers State, accused of stealing $250 million dollars in public funds, was
convicted in April 2012 of money laundering in the United Kingdom and
sentenced to thirteen years and fined $79 million. When the federal gov-
ernment decided to remove the subsidy on commercial sales of refined
petroleum in January 2012—much of it imported because of the dilapi-
dated state of Nigeria’s refineries—the national strike that ensued pro-
voked investigations that revealed the extraordinary level of corruption
this program nurtured. A discrepancy of more than $4 billion a year was
uncovered between the amount of motor fuel subsidized by the govern-
ment and actual consumption.® Alexandra Gillies of the Revenue Watch
Institute reports that “in 2011, the subsidy on gasoline cost the govern-
ment over $9 billion, more than the entire federal government capital
budget and about double the subsidy’s cost in 2010.”” Dozens of compa-
nies were created just to take advantage of the arbitrage between the im-
ported price of refined petroleum and prices the government subsidized.
On top of its highly inefficient national petroleum company, a bogus in-
dustry had emerged devoted solely to dunning the government both for
oil delivered to end users and oil neither bought nor sold.?

Much focus on CSR (and CSI) in Nigeria has been devoted to its oil
industry. A few notable examples will be mentioned. After a long review,
the US Supreme Court declined jurisdiction in the case of Kiobel v.
Royal Dutch Petroleum concerning the extrajudicial killing, torture, and
other crimes committed by the Nigerian government in the mid-1990s.
The court ruled on April 17, 2013, that the oil company could not be held
liable under the Alien Tort Statute of 1789. Nevertheless, the amount
of expert attention and litigation this case elicited raised the threshold
of awareness about CSR. Had minority opinion among the justices pre-
vailed, the implications for CSR and past corporate misconduct would
have been momentous. When Albert J. Stanley, the former head of the
engineering and construction firm KBR (a subsidiary of Halliburton)
was sentenced along with “middleman” Jeffrey Tessler for the payment
of bribes amounting to $180 million to Nigerian government officials to
secure $6 billion in contracts for building liquefied natural gas facilities,
that case added to a long list of similar revelations involving other multi-
national firms and their dealings in Nigeria.’
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All major companies in Nigeria now have CSR programs, many of
them involving the delivery of charitable benefits to specific categories of
citizens or organizations. Because they have been targets of much criti-
cism, as a consequence of environmental degradation caused by their ac-
tivities in the Niger Delta, multinational oil companies have developed
the most extensive and sustained ameliorative activities. Many Nigeri-
ans in the affected areas have benefited from education, health, water,
and other community development projects. Some unique CSR pro-
grams have emerged from the modern corporate sector. An important
initiative was the creation in 2010 of a CSR center in the Lagos Business
School (LBS) by Etisalat, a multinational telecommunications company.
Since many companies sponsor Nigerian senior executives of the major
Nigerian firms to pursue training courses at the LBS, this center has the
opportunity to refine a CSR methodology appropriate for Nigeria, and
also to impart deeper awareness and more effective methods throughout
Nigerian public and private institutions.

Late Industrialization: Obstacles and Opportunities

The opening up of African economies to greater private sector invest-
ments, by local entrepreneurs and multinational companies since the
1980s, has enhanced the importance of making CSR relevant to the
transformations underway. Although Nigeria has experienced economic
growth of over 7 percent for the past decade, this growth has been ac-
companied by a steady rise in unemployment and poverty. And while
the country has earned $600 billion from petroleum exports since 1973,
it “cannot guarantee any of the basic necessities to the citizens: food,
water, good roads, electricity, education, health.”!'® According to the Af-
rican Economic Outlook, a prime reason for growth without develop-
ment in Nigeria is “the dilapidated state of infrastructure and the over-
dependence on the oil and gas industry.”!! Nigerian businesses must
contend with an anemic electricity, water, and transportation infra-
structure. They are therefore forced to create their own “ministates” by
building roads, supplying their own electricity, and arranging their own
security.

Compounding these infrastructural challenges are many governance
and institutional deficits, such as the unharmonized and often corrupt
tax regime. At state and local levels, excess taxes and levies are often
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imposed without services provided in return. There is widespread tax
evasion because business and private citizens believe that taxes will be
embezzled. They also feel they can get away with not paying taxes or
underpaying them. Some improvements have been made at the federal
level and in Lagos State, the largest of Nigeria’s thirty-six states and a
pacesetter in governance reforms. However, the inadequate taxation sys-
tem remains a crucial barrier to improving physical infrastructure and
social services.

Business firms are usually unable to pass the extra cost of managing
their “ministates” on to the consumer because of widespread poverty.
Nigerian consumers often prefer to purchase cheaper Chinese-made
goods. When the business community cannot engage effectively in cre-
ating an enabling business environment, not just their activities are ad-
versely affected but also their capacity to improve the life condition of
the population.

The share of Africa’s manufacturing in GDP has been stagnant since
1960. It is surprising to note that in the early 19770s this share was greater
in sub-Saharan Africa than in Southeast Asia.!>? Manufacturing and in-
dustrialization generally are more powerful engines of economic growth
than other sectors.”® Osita Ogbu concurs: “no other sector is more im-
portant than manufacturing in developing an economy, providing qual-
ity employment and wages, and reducing poverty.”'* The urgent need
for robust and sustained employment-generating growth in Africa must
therefore be brought more centrally into the discourse on CSR."

Roughly two-thirds of Africa’s population is under the age of twenty-
four and many are unemployed or underemployed. With population
growth expected to be 2.2 percent in the next twenty-five years, Célestin
Monga contends that considerable responsibility will fall on the private
sector to generate the needed employment opportunities. To accommo-
date the high rate of population growth, seven to ten million jobs must
be produced annually in sub-Saharan Africa over an extended period.
The chart below captures the limited structural transformation in Africa
over four decades, 1965-2005:'°

The development of a robust manufacturing sector in Nigeria is
therefore a social as well as economic imperative. Despite the country’s
size and resource endowments, it has a poverty profile little different
from that of its neighbors, with 61 percent of the population living be-
low the poverty line.!”” Nigeria is also faced with profound demographic
challenges. The fertility rate of 6.4 in 1982 declined in four decades to



CHAPTER I5: CSR AND LATECOMER INDUSTRIALIZATION IN NIGERTA 323

100%
_90%
80%
70% |
60%
50%
40%
30%
20% |
1006
0%

1,800
1,600
=
1,400 =
=3

]
1,200 2

(1990 Intl. Geary-Khamis §)

Share of sector in GDP (%

= == == GDP per capita

FIGURE 1 Structural transformation in Africa, 1965-2005

only 5.7.18 In the largely Islamic northern states, besieged by terrorist and
intercommunal violence, the rate is substantially higher. Nigeria’s pop-
ulation, now estimated at 170 million, could rise to 430 million by mid-
century, the third largest in the world after China and India."” With a
population growing by over 300,000 annually, and a pronounced youth
bulge, industrialization and rapid job creation in Nigeria are paramount.
However, as can be seen in the chart below, the proportion of manufac-
turing in Nigeria approximates the African mean. It is well below the
country’s potential considering its extensive financial, energy, and hu-
man resources.

Chukwuma Charles Soludo, a former governor of Nigeria’s Central
Bank, contends that “the manufacturing sector is largely comatose
and declined from a share of 7 percent of GDP in the 1970s to 4 per-
cent currently.” “Our manufacturers,” he added, “are fighting a losing
battle against the armada of imports from cheaper and more produc-
tive locations abroad.”?® For comparison, the share of the manufactur-
ing sector to GDP is 20 percent in Brazil and 34 percent in China. Ni-
geria’s development failure therefore reflects, to an important degree, a
failure to industrialize. The economic growth recently experienced (no-
tably in telecommunications and financial services) does not reflect the
structural changes that would alter the composition of its exports (still



324 RICHARD JOSEPH, KELLY SPENCE, AND ABIMBOLA AGBOLUAIJE

South Africa m—
Mauritius E——
Namibia T——

Benin
Nigeria
Liberia
Ghana
Niger

Kenya

Mali

Sierra Leone
Zambia
Uganda

Burkina F;so !
0% 10% 20% 30% 40% 50% 60% 70% 80% 90%  100%

B Employment in agriculture (% of total employment)
Employment in industry (% of total employment)
B Employment in services (% of total employment)

FIGURE 2 Employment in Africa by sector

primarily mineral and agricultural) and generate high-value employ-
ment expansion. Nigeria is caught in a dire trap. “As the size of the econ-
omy has increased, the share of the workforce in gainful employment
has declined.”?!

Nigeria is caught in a syndrome that is evident in much of the conti-
nent. According to Homi Kharas and Julie Biau, “Africa is growing fast
but transforming slowly.” “In spite of impressive growth,” they continue,
“the structure of most of sub-Saharan African economies has evolved
little in the past 40 years, with a poorly diversified export base, limited
industrialization and technological progress. . .. In many African econo-
mies, manufacturing—the sector that has led rapid development in East
Asia—is declining as a share of GDP.”?? Nigeria, despite its abundant
human and material resources, demonstrates key aspects of this syn-
drome. Why has Nigeria failed to build an administrative and physical
infrastructure that can support the growth of manufacturing, and what
roles can businesses play in helping overcome these challenges? These,
we contend, are core aspects of CSR in a late-developing country.

Nigeria has consistently maintained economic policies that encour-
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aged consumption at the expense of production, a tendency that facil-
itates corruption. A list of obstacles to be overcome includes deficient
infrastructures of electricity, transportation, and water; pervasive cor-
ruption and rent-seeking; policies that encourage massive corruption,
such as the high petroleum subsidy; duplication of state agencies and
government positions with unclear mandates; high inflation and bank-
lending rates; policy inconsistency and insular political party culture;
weak and predatory bureaucracy and collusive regulatory agencies; in-
adequate education and worker skills; pervasive physical insecurity; and
popular distrust of public and private sector leaders.

What the Nigerian experience has also shown is the interconnection
between inadequate economic policies, corruption, and state weakness.
Without proactive CSR practices, and the forging of a long-term vision
for the business sector, Nigeria’s entrepreneurs will continue to focus on
their activities as traders. This trend contributes to low job growth, the
steady expansion of the informal economy, and an undiversified import-
based economy. It also deepens poverty and income inequality. The Af-
rican Economic Outlook—compiled by the African Development Bank,
the Organization of Economic Cooperation and Development (OECD),
and the UN Economic Commission for Africa—has identified the fol-
lowing challenges to resource mobilization for economic growth in Ni-
geria: the excessive number of institutions involved and the overlap of
functions among the three tiers of government, the multiplicity and du-
plication of taxes, obsolete tax laws, and laborious documentation pro-
cedures. Government units, especially at state and local levels, have
been slow to implement tax reforms that could improve the ease of doing
business. They are often unaware how to enact business-friendly tax leg-
islation. An environment that favors opacity and corruption over trans-
parency and accountability further encourages the pursuit of short-term
gains.

Business Associations and Corporate Social Responsibility

Business associations can serve as the nexus between business and civil
society and promote CSR dialogues. According to Charlotte Walker-
Said, business associations are the vehicles through which “business and
society interface.” Despite their long history, Nigerian business associ-
ations have acquired little capacity to influence policy and combat the
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challenges around CSR and latecomer industrialization. In many in-
stances at both national and state levels, Nigerian business associations
are behind the governmental curve on reform issues. These associations
often focus more on convening trade fairs than listening to their mem-
bers, responding to their needs, providing member services and policy
advocacy, and engaging effectively with the government.

The Manufacturers Association of Nigeria (MAN), established in
1971, is one of the country’s largest business associations. Its mission
is to work in close cooperation with the “organized private sector,” the
government, and other stakeholders to create an enabling environment
for industrial development, growth, and prosperity. Its current member-
ship of about two thousand companies is spread throughout the coun-
try’s six geopolitical zones. Despite MAN’s size and support, it continues
to demonstrate weak institutional capacity, strategic thinking, research,
and policy advocacy skills. At a crucial point in Nigeria’s manufacturing
sector’s history, MAN is insufficiently active in promoting governance
reform and conducting advocacy campaigns. The organization reflects
the same governance challenges as state institutions: the sway of per-
sonal interests, nepotism, and low remuneration. Most important is the
lack of a vision and strategy for driving policy changes. Moreover, in-
dividuals who are overly careful about offending the government often
lead the organization.

Rather than enlightening the public on the need for wider, deeper,
and more consistent reforms, MAN has often sought protection from
liberalization policies, which either slowed the reforms or created new
avenues for corruption. Neither MAN nor any other business association
has designed a strategy or program regarding key reform issues. These
include the successful completion of power sector reform, which has in-
cluded substantial privatization of government power firms; the liberal-
ization of the opaque and corrupt oil sector through the passage of a Pe-
troleum Industry Bill; and the removal of the petroleum subsidy, which
has been a source of enormous corruption and fiscal stress. While im-
portant progress has been made on key aspects of power sector reform,
action on the Petroleum Industry Bill has stalled. The government could
have made more progress by working closely with media and civil soci-
ety organizations. Manufacturing remains dominated by midsize firms
unaccustomed to organizing and investing resources to advance their in-
terests. For most of the 1990s and the early 2000s, MAN’s advocacy has
aligned more with the antireform positions of the labor unions and pop-
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ulist media. Manufacturers continue to demand targeted government in-
terventions and palliatives such as tariff protection or import bans. A
vision has not been developed regarding the improvement of govern-
ment economic policy, administrative and political practices, and cre-
ating a favorable environment for investment and growth. In 2009, the
US-based Center for International Private Enterprise (CIPE) supported
MAN in the design and execution of a project on multiple taxation.?
While the project highlighted the severe limitations of MAN and many
other Nigerian business associations, it also illustrated the untapped po-
tential for effecting systemic change.*

Why the focus on taxation? For the manufacturing sector, tax policy
plays a crucial role in enabling manufacturers to thrive and compete in a
global economy. In Nigeria, overly complex and poorly harmonized tax
policies and collection mechanisms have been a major constraint on the
country’s economic growth. More taxes are often demanded of compa-
nies because of a corrupt and redundant system. A well-structured and
transparent taxation system would contribute not only to an improved
business environment but also to democratic governance. Unfortunately,
most government officials at state and local levels in Nigeria do not un-
derstand the benefits of harmonizing taxation policies and tax-collecting
mechanisms. As the commissioner of economic planning and budgets of
Lagos State, Ben Akabueze, stated: “Every once in a while, local gov-
ernment just wakes up and decides to introduce new taxes without re-
gard to whether or not they already exist.”? Multiple taxation has there-
fore made the cost of doing business in Nigeria seemingly prohibitive. It
also serves as a disincentive to both local and foreign investors, inducing
firms to relocate to more business-friendly countries such as Ghana. The
most significant revelation of the rebased GDP is that Nigeria has one
of the lowest ratios of taxation to GDP in the world. Businesses often
save significantly on levied taxes by paying off government tax authori-
ties, a practice more prevalent among local than Western and multina-
tional firms. In the case of Lagos State, a 2012 tax law spelled out which
taxes were collected by the state government and which by local govern-
ments. It has been effective in reducing multiple taxation and the extor-
tion that accompanies it. In this regard, CSR requires an activist govern-
ment that can counter efforts by businesspeople to suborn civil servants
and other officials.

In the project with CIPE, MAN conducted research on taxes and lev-
ies at the national, state, and local levels to identify which taxes were
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being imposed multiple times; researched illegal tax collection practices;
and surveyed and interviewed local and state government officials and
business leaders to acquire a better understanding of multiple taxation
and how it affects businesses in various parts of the country.?® Based on
their research, MAN also drafted a policy paper that outlined (a) taxa-
tion laws in each state and the specific taxes that each level of govern-
ment has the legal authority to collect; (b) the practical application of
taxation policy detailing the incidence of illegal taxes, modes of collec-
tion, and revenue lost from corrupt collection practices; and (c) the im-
pact of multiple taxation on businesses and how it discourages local and
foreign investment. Finally, MAN educated the business community on
how to pay taxes properly to minimize the use of coercion and physi-
cal threats by local tax collectors to impose illegal taxes. MAN’s efforts
aimed to enhance the capacity of local- and state-level government of-
ficials to understand tax policies and how they affect the business com-
munity. While there were limitations in MAN’s capacity as well as that
of many government officials to effect systemic change, this type of ini-
tiative demonstrates how business, government, and other actors can co-
operate to improve economic growth and governmental accountability.

State-Level Private Sector Coalition Building

Corporate social responsibility, when implemented through business as-
sociations, can assume different forms and yield a variety of results. Ni-
geria’s thirty-six states receive monthly financial allocations from the
Consolidated Revenue Fund. However, state governments “often act
as if they have no responsibility for any economic activity at the state
level.”?” In addition, state legislators usually display little understanding
of how to craft policies that will improve manufacturing and business in
their states, and also about the policy-making process in general. Few
legislators have any experience in business. In seeking to advance their
industries’ growth and promote job creation and poverty alleviation, Ni-
gerian manufacturers and business associations must contend with these
realities. They consequently need to engage state and local legislators
more effectively in efforts to improve industrialization and poverty re-
duction policies.

Although much of Nigeria’s industry is located along the Lagos—
Ibadan Corridor, there are pockets of manufacturing elsewhere in the
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country. In addition, there are several free trade zones operated by the
government, private entities, and public-private partnerships. They host
companies engaged in manufacturing, trading, oil and gas distribution,
and other industries. These companies benefit from special taxation
rules and duty-free imports. Yet these zones are hampered by the same
infrastructural challenges mentioned above. Manufacturing and busi-
ness must be expanded throughout the country to generate jobs and eco-
nomic development in the poorer regions of the country. These objec-
tives can only be met if the business community is able to communicate
effectively with state and local governments about what is needed to ex-
pand growth and job creation. In addition, state and local governments
must be receptive to private sector policy recommendations and willing
to engage in dialogue. The project activities discussed below show the
concrete steps that were pursued to improve the operating environment
for manufacturers, businesses, and ordinary citizens.

We will briefly summarize specific experiences in one of Nigeria’s six
geopolitical zones, that of north central. Manufacturers’ associations
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have created coalitions with other business and professional associations
in the six states in this zone: the Plateau Coalition of Business and Pro-
fessional Associations (PLACOBPA), the Benue Coalition of Business
and Professional Associations (BENCOBPA), the Nasarawa Coalition
of Business and Professional Associations (NACOBPA), the Kogi Coali-
tion of Business and Professional Associations (KOCOBPA), the Kwara
Coalition of Business and Professional Associations (KWACOBPA),
and the Niger Coalition of Business and Professional Association
(NICOBPA). Prior to the creation of these coalitions, the business com-
munity was fragmented. Each business or sector approached legislators
separately in search of favors. Once established and trained, each coali-
tion was encouraged to shape its advocacy work to the particular chal-
lenges in their states. In some states, legislators never convene public
hearings and have even allowed the printing presses that produce public
records to fall into disrepair. As a result, in many states there has been
no dialogue between the public and the business sectors on improving
industrialization and job creation. State and local legislators are often
unaware of the struggles of the private sector, while the private sector
has had little experience crafting its messages and advocacy strategies.

The creation of coalitions in each of the six states and subsequent
public-private dialogues have had positive outcomes. The Benue House
of Assembly sought the input of the Benue Chamber of Commerce
and passed a bill to privatize defunct state-owned enterprises. In Na-
sarawa State, NACOBPA'’s efforts led to a 7.5 million naira intervention
(US$47,468) by the Nasarawa state government to improve the power
and water supply to the largest rice processing plant in the state, and also
purchased and installed transformers in rice milling areas throughout
the state capital, Lafia. This project has generated more reliable work for
hundreds of workers. In Kogi State, the Kogi Coalition of Business and
Professional Associations (KOCOBPA) created a forum for dialogue
with public sector leaders to discuss economic growth. A central issue
was the poor condition of infrastructure. The coalition also worked with
government officials representing the Ministries of Works, Housing, and
Water Resources, and the Power Holding Company of Nigeria to dis-
cuss solutions to infrastructural challenges of limited power supply, bad
roads, and poor water supply.

In both Kogi and Kwara States, the coalitions convened regular meet-
ings with key ministries from each of the state’s executive branches. In
these meetings, the participants sought to identify the factors that hinder
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the state’s economic development, as well as those that restrict coopera-
tion between the public and private sectors. The two sectors have since
made commitments to work more closely to enact the necessary reforms,
such as the liberalization of land administration, reforming state-wide
tax administration, and computerizing the land acquisition process.

In southeastern Nigeria, progress has been made in crafting CSR
practices that allow “business to behave ethically and contribute to eco-
nomic development while improving the quality of life of the workforce
and their families as well as the local community and society at large.”?®
This progress has been achieved through coalition building among man-
ufacturers, business, and professional associations. With the Enugu
Chamber of Commerce playing the role of catalyst, the Enugu Coali-
tion of Business and Professional Associations (ECOBPA) was formed.
ECOBPA drew up a list of issues affecting the business environment
in which insecurity and unharmonized taxation were again at the top.
To tackle these issues, ECOBPA launched a statewide advocacy cam-
paign on the issue of multiple taxation, and a regional advocacy cam-
paign to address the negative impact of poor security on businesses. A
series of high-level meetings took place in Enugu with a public-private
roundtable involving the Enugu State Speaker of the House and other
high-level state government representatives. The meetings and round-
table helped the government better understand the factors that hindered
the business community in Enugu. They informed ECOBPA members
about the steps that the government was taking to streamline the state’s
taxation processes such as developing an electronic system for adminis-
tering taxes. As a result of ECOBPA’s advocacy efforts, the Enugu State
government announced the creation of a taxation commission and in-
vited ECOBPA to have a seat on it.

In the course of these reviews, it was discovered that close to 8o per-
cent of the taxes the local governments were collecting was illegal. The
Enugu government decided to publish a list of taxes and implement a
sensitization program to inform people what they should be paying.
Businesses were encouraged to question tax collectors about the taxes
being collected. The government also promised to freeze the tax rate
for two years and allow businesses to pay in installments. As a result of
these efforts, there was a 400 percent increase in tax revenues for the
government after eight months. In addition, ECOBPA turned its atten-
tion to security, hosting a summit that attracted over 250 participants
from seven Nigerian states in the southeast and south-south zones. The
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summit addressed such topics as investing in an insecure environment,
sustaining business operations in southeastern Nigeria, the high crime
rate, and combating armed robbery and kidnapping.

Representatives of the coalition took the issue to the national level,
meeting with the Nigerian national inspector general of police regarding
the opportunities for bribery caused by roadblocks in the area. As a re-
sult of these efforts, the police roadblocks—more often used for collect-
ing bribes than enforcing security—were reduced from sixty-five to fif-
teen along the hundred-kilometer trading corridor between Enugu and
Onitsha, thereby allowing over many businesses and manufacturers to
move their goods more efficiently, cheaply, and securely. In addition, po-
lice patrols have increased, reducing the likelihood of kidnapping and
robbery of prominent businesspersons. What these initiatives demon-
strate is the painstaking work that must be done in Nigeria in state and
local governments to overcome the obstacles to building an efficient
manufacturing sector, and which also advances measures to improve the
physical security of citizens.

CSR and Effective Policy Intervention

The most severe weakness of Nigerian business organizations is the lack
of a strategy on governance impediments to investment and economic
growth, and the design of programs with impact assessment tools to ad-
dress them. Who, it could be asked, would provide the leadership of a
more effective and coherent CSR approach in Nigeria? The most obvi-
ous candidate is MAN given the central importance of industrialization.
MAN has branches in almost every state and local government area and
could therefore pursue and coordinate CSR initiatives at all levels of
the federation. Another organization that could contribute to new CSR
thinking would be the Nigerian Economic Support Group (NESG).
With appropriate leadership, MAN and NESG can play complemen-
tary roles in the formulating and implementing of a comprehensive CSR
agenda.

The NESG was founded during the period of renewed military rule,
December 1983 to May 1999. The main driver, Ernest Shonekan, served
for many years as the CEO of a leading conglomerate, the United Af-
rica Company, whose existence dates back a century. In the mid-198os,
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Shonekan attended a conference in Nairobi, Kenya, on Tripartite Part-
nership for Development (public and private sectors and NGOs) spon-
sored by the Agha Khan Foundation. Perceiving the need for business
engagement with the government on policy issues, he created the En-
abling Environment Forum (EEF) in 1987 with other Nigerians who had
attended the conference, such as Alhaji Abubakar Alhaji, then secretary
to the government and finance minister. The EEF marked the beginning
of more assertive policy engagement by the private sector. It evolved into
the Nigerian Economic Summit Group in 1994, the first Nigerian think
tank that includes membership from the private sector. Its flagship event
is the annual Nigerian Economic Summit.

Despite the wide range of financial resources on which it draws, the
NESG, similar to MAN, suffers from low institutional capacity. Its cen-
tral mandate is to conduct policy dialogues with the government. The
president of the Nigerian Federation and several ministers attend its an-
nual summit, and ministers tap it for policy ideas. Ministers with a re-
formist agenda can partner with the NESG to promote their views in the
hope of swaying the government. The NESG contends that its dialogue
with successive governments has resulted in important reforms, such as
the repeal of the Nigerian Enterprises Promotion Decree and the Ex-
change Control Act 1962. These were replaced by the Nigerian Enter-
prises Promotion Act and the Foreign Exchange Act, both of 1995. They
eliminated controls on foreign investment and liberalized the foreign ex-
change market. The NESG also attributes the liberalization of the tele-
communications sector and the setting up of the Infrastructure Conces-
sion Regulatory Commission to its advocacy.

The limitation of this “dialogue” is underlined by the discontinuation
of key reforms such as the power sector liberalization during the admin-
istration of President Shehu Yar’Adua (2007-10). The NESG lacks ef-
fective influence. The reforms it advocates are not rooted in wider social
networks and are often little understood by the media. It lacks a plan for
follow-up action when reforms are reversed or are poorly implemented.
Nigerian governments are often willing to make use of the NESG to
burnish their proreform credentials. Because the NESG maintains close
ties with the government, it rarely voices critical opinions. Moreover, the
fact that senior NESG officials often move on to government posts tem-
pers their willingness to challenge and pressure governments.

Another limitation is that manufacturers are often distrustful of the
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NESG. When it was founded, it was regarded as a lobby that served the
interests of the multinationals. Its policy commission on manufactur-
ing is inactive because manufacturers have refused to join it. Another
criticism of the NESG is that it is too close to the government to be ef-
fective. Many high-ranking founding members no longer participate in
its programs. Another key weakness the NESG shares with other orga-
nizations such as MAN is that its publications and research output are
poorly disseminated. Unlike the products of foreign think tanks, they
seldom become the basis for public debate. What this review suggests is
that Nigeria is endowed with associations that can lead the robust and
dual-tracked CSR initiatives described in this chapter if adjustments are
made to their outlook and structures. NESG’s comparative advantage is
that it can focus on big-picture policy changes that can have a systemic
effect, for example, petroleum industry regulation, power sector reform,
and fiscal reforms, while MAN has the presence throughout the federa-
tion to advance their implementation. The case studies described above
demonstrate the role that business organizations could play in address-
ing policy and governance issues. Success in tackling concrete concerns
such as multiple taxation can encourage the members of these groups to
continue reforms of benefit to their businesses and society as a whole.?
Their impact would be even greater if civil society organizations (CSO)
and the media, which tend to have greater reach and social support but
are usually antireform, are incorporated in evidence-based strategic ad-
vocacy programs. Nigeria has a vibrant CSO community, which emerged
as human/civil rights groups especially during the period of prolonged
military rule, 1983—99. The media could partner with the coalitions to
educate and inform the government of the reforms needed to effect pov-
erty alleviation and economic growth. According to a CSO activist, how-
ever, “manufacturers have not reached out to civil society organizations
and have done little to mainstream their issues.”3°

Conclusion

The final version of this chapter was completed while Nigeria was simul-
taneously in the global media for a contrasting series of events: the kid-
napping of hundreds of young women attributed to the terrorist group
Boko Haram; bombing incidents in the capital, Abuja; and the hosting in
the same city of the World Economic Forum on Africa, May 7-9, 2014, at-
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tended by leaders of many governments and international agencies. Nige-
ria was therefore touting itself as a leader in economic growth and develop-
ment that depend on enhanced business entrepreneurship while insecurity
and discord sent the opposite image of Nigeria as a place to do business.

As discussed here, Nigerian businesses, including manufacturers, en-
gage in a constant struggle for survival and to advance their short-term
interests. The advancement of human rights, democracy, rule of law, and
economic development through policy advocacy is not seen as a prior-
ity.! In this regard, they differ little from their counterparts in other
countries. What we have suggested is that CSR should be an important
component of the new wave of economic activity in Africa. Other Afri-
can commentators are alluding to new thinking on CSR, as reflected in a
statement by a South African entrepreneur, Nicholas Maweni. He called
attention to the efforts of a “number of large international companies
to help the small business sector.” “It’s almost become,” he stated, “like
corporate social responsibility. It is happening in countries that are go-
ing through a second wave of economic transformation. It’s happening
in Ghana, Kenya and Uganda for example.”*> We would respond that it
is not “like CSR.” Rather, it is an essential component of CSR and late-
comer industrialization in Nigeria and other African countries.

Greater success will depend on the ability of the relevant organiza-
tions and their leadership to combine strategies based on “elite knowl-
edge sharing” and those based on “popular knowledge dissemination.”
The latter refers to the “dialogue” approach business associations favor
while the former refers to an approach that concentrates on educating
the media, civil society organizations, and the wider public on reform
issues. The CIPE-supported case studies demonstrate the possibility
of combining an elite knowledge-sharing strategy with a knowledge-
dissemination approach. The Enugu Chamber of Commerce case
showed that business policy interventions could assist governments in
monitoring the activities of their own staff, while also serving as mech-
anisms through which the government could gain greater understand-
ing of the needs of businesses. The achievements of the Enugu Chamber
of Commerce demonstrate the potential for enlisting business organiza-
tions in such interventions.

This chapter has dealt with a number of paradoxes in Nigeria, a situa-
tion familiar to observers and students of this country in many contexts.
While it is the arena of much corporate social irresponsibility, it is also
a country in which important efforts are being made to design appro-
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priate, and sometimes pioneering, CSR programs. We also drew on the
work of a US-based organization, CIPE, to show the efforts being made,
in partnership with Nigerian associations and government institutions,
to confront the persistent impediments business enterprises face in lo-
cal contexts. Our study has shown how key organizations such as MAN,
NESG, and the Lagos State Chamber of Commerce would be more ef-
fective if they collaborated on the major issues confronting Nigeria in
the business and related social sectors.

The central paradox to be confronted, as stated at the outset, is that
Nigeria’s high levels of income from mineral exports, and even the up-
swing in foreign direct investment, are not reflected in either employ-
ment growth or poverty reduction. Bridging that gap must be an essen-
tial component of CSR pursued along two tracks: assisting businesses
to be effective, productive, and globally competitive; and encouraging
them to work with government and civil society organizations to reduce
the country’s governance and social problems. As demonstrated in pre-
sentations made during the World Economic Forum, Nigeria, although a
leader in oil and gas production in Africa, is among the laggards in pro-
viding adequate electricity for its citizens and business enterprises. Af-
ter tens of billions of dollars have been invested in improving the power
sector, the federal government has now privatized large components of
it. Yet paradoxical as it may sound, Nigeria is exploring the option of im-
porting electric power from the Democratic Republic of Congo, a poster
state for dysfunctional and corrupt governance.

It is easy to be cynical and even pessimistic about Nigeria. But cyn-
icism and pessimism can be costly if it means that a country destined
to be the third most populous nation in the world remains stuck in a
poverty track and experiences repetitive political and social upheavals.
While elucidating the immense challenges, we hope to have shown how
corporate social responsibility is implicated in the pursuit of economic
and social progress in this complex nation. CSR in late-developing
countries such as Nigeria must include the improvement of productiv-
ity, employment, and incomes, which can only be achieved through the
emergence of more effective and dynamic business enterprises that coor-
dinate their activities effectively with government agencies, business as-
sociations, and civil society and media groups.
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Final Thoughts and
Acknowledgments

John D. Kelly and Charlotte Walker-Said

t is easier to be satisfied with the progress made by intellectual work

when the agenda is reasonable and we can accept that there is only
gradual enlightenment. But as argued in the preface, things are different
when we are called to confront political questions more directly, when
the agenda touches on what is to be done.

At the end of this endeavor, we must ask again: Can codes of corpo-
rate social responsibility solve the massive problems attending efforts to
make real the promise of human rights? Can corporate social respon-
sibility make a positive difference in the world? Is it the best means to
enlist corporate capitalist agency into the advancement of human rights
agendas? If we think of this project as a collective essay in Montaigne’s
original sense, think of it as an effort, an attempt, a practical and moral
experiment seeking what our collected reason can do, it matters which
of these three questions we are essaying to answer. Reading across the
papers we leave the siloes so seamlessly constituted by each individ-
ual discipline. The anthropologists are remarkable in their realism, and
also in their ethical outrage, but not so focused on the practical follow-
through and dilemmas in enactment of new policy. They are clearer that
something must be done, than how to make new solutions work. Their
colleagues in the legal field at the end of the day demonstrate a radi-
cally complementary talent, events turned seamlessly into cases that il-
lustrate failures and successes of larger-scale approaches, the necessi-
ties metamorphosing from what might be done, to how the capacity to
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narrate complexity was compromised in favor of the ability to identify
proximate, practical dilemmas. Penal or financial penalties? Which ju-
risdictions? We also hear from historians and political scientists who
understand the importance of social critique but are also able to give
a sense of perspective on how reflexive knowledge about corporate re-
sponsibility has been created over the twentieth century and how the
execution of CSR policies and mandates have stood up for or opposed
strategies of accountability and reform.

Problems both particular and general are clarified. But it matters, here
in the end, which question measures our task, as we seek a sense of where
we are. Obviously, massive problems are not going to melt under the light
generated by a single volume, and CSR codes are not poised by them-
selves to make global human rights a reality. And on the other hand, it is
too easy to accept positive gestures as sufficient when we know what we
know about the larger trajectories of the world, the geography of hope
and the geography of anger. We hope this book clarifies, perhaps in dif-
ferent ways for different audiences, where we are in the assessment of cor-
porate social responsibility codes as a tool for the advancement of human
rights. If some want to debate whether they can work, while others pur-
sue how to make them work better, both groups can find the state of their
art in this collection. If Africa, for obvious reasons, is your analytical and
ethical focus, this volume is particularly well ordered to push the core
questions. But it also is a resource for information about a wide range of
legal outcomes in many other locations, CSR implementations and their
consequences strongly argued across the global North and South.

Are corporate codes of conduct the best way to refashion corpora-
tions into forces advancing human rights? For several kinds of readers
the question is impossible to take seriously. Readers for whom the evil is
ineradicable in corporate pursuit of profit, who see corporate actions al-
ways constituting exploitation, will likely have no hope for any future or-
ganized with large sway to corporate actions. And readers who find in
economic development the very definition of advancing good, who see
corporations as the hardest-working engines of change, will have no anx-
iety over outcomes, let alone apperception of trenchant, tragic anger. For
everyone in between the stakes are higher.

It was for the exploration of this middle ground that this project was
launched. Any project like this has myriad roots, but in this case there
is one main line, the research program of the Human Rights Program of
the University of Chicago. The Human Rights Program aims to work on
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the cutting edge of the most challenging human rights questions of our
time—promoting scholarship as well as real-life engagement with hu-
man rights problems through its undergraduate internship program and
funded postbaccalaureate fellowships. The passion of its directors Mi-
chael Geyer and now Mark Bradley, and leaders Susan Gzesh and John
Kelly, as well as its board, guides the curricular agenda and research
program of the program, which has explored the most serious current
human rights challenges in the present day, including statelessness, ter-
rorism, torture, state failure, humanitarianism, and not least, corporate
social responsibility.

The project for this volume developed rapidly and collaboratively
from an initial conference in 2011 to an intensive workshop in 2012, with
the authors of this volume participating in dialogue across disciplines.
Thanks are due to Sarah Moberg for all her work in organizing and fa-
cilitating the original and secondary conferences. From these meetings,
a coherent conversation emerged, from which this volume takes form.
John Kelly entered the project precisely at this juncture. The Univer-
sity of Chicago Human Rights Program, under his direction in 2011-
12, backed the project of organizing a writing seminar and supporting
an initiative to organize a cross-disciplinary group of thinkers to pre-
sent findings on the latest and most up-to-date results of CSR initia-
tives, which would be joined in a published work. Walker-Said and Kelly
brought the project to the University of Chicago Press in the summer
of 2012, and deeply appreciate the efforts of Priya Nelson, David Brent,
anonymous reviewers, and the very professional staff of the press for all
of their help and support in making the volume a reality.

In the end, this book presents the question: knowing what we know
now, can CSR do meaningful work in the service of human rights? In
the face of all the evidence here, it is clear that there is no one answer. It
is clear, however, that CSR, like human rights, can act as a chameleon,
adapting to cultures, political movements, and economic philosophies
that are ascendant in a given moment. Critically, the absence of cogent
alternatives to CSR also speaks loudly. David Scott has pointed out, for
a postcolonial studies audience, that it is no longer clear what the con-
cept of overcoming Western power means anymore. So also, it becomes
increasingly difficult to seriously imagine a global landscape without the
active good and evil of capitalist corporations organizing significant hu-
man activities. We believe firmly that the human rights literature needs
to deal with its hard cases, to investigate the real practices associated
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with human rights interventions, mandates, alibis, and reforms in the
realm of all the major institution-types of contemporary global soci-
ety. For good reasons most human rights literature focuses on states and
NGOs, with their sovereign duties and moral agendas. How to figure the
place of corporations in the advancement of human rights remains most
urgent. Can the lawyers resolve how to best make CSR codes work? Do
the anthropologists, in their most mordant forays into behind-the-scenes
relationships, find the more telling truths? Our final thought is less that
these discussions resolve the question than that they show us, clearly,
where the best available social science addressing the problematics of
CSR can take us. In fact the question of the future of CSR is still open,
and the need still urgent for insight into its real consequences.

The editors have left it to each chapter author to express their own ac-
knowledgments within their chapters. We too have personal debts and
observations to record. Charlotte Walker-Said would first like to thank
Michael Geyer, Mark Bradley, and Susan Gzesh for giving her the op-
portunity to join the Human Rights Program at the University of Chi-
cago as a postdoctoral researcher and lecturer, and thereby collabo-
rate in the program’s important work. She would also like to thank her
family and her husband, Maher Walker-Said, for their sensitive and in-
sightful perspectives on the human rights challenges of the current day.
John Kelly also wants to thank some wonderful backstage interlocutors.
For their independence of mind and insights into academic choices he
thanks his daughters, particularly the one in Chicago, Nory, also a par-
ticipant on her own terms in Chicago’s Human Rights Program. And
he thanks his wife Martha Kaplan, overburdened, charismatic profes-
sor and faculty leader at her own institution, Vassar College, for her pa-
tience, her unerring good sense, her sharp eyes, and her moral center.

Above all, thanks are owed to Richard and Ann Pozen. The Pozens
have funded student and faculty research generously and observantly,
taking a highly intellectual program dominated by real insight and fo-
cused objectives and crafting a vehicle for advanced research that faces
few limits. Human rights research at the University of Chicago is cur-
rently pursuing many important questions with innovative methods and
developing many ongoing projects. Because of the generosity of the
Pozens, Chicago now sponsors human rights research and teaching from
undergraduate to postgraduate levels that should make a difference. We
hope this volume supported by the Pozen endowment might kindle the
further discussion that these most important topics deserve.
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