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This chapter examines the emergence of human rights law
in the domestic legal systems of the West in the 18th century
and the later emergence of international human rights law
in the 19th and 20th centuries.

The emergence of human rights law in
domestic legal systems in the West

In Britain, the Bill of Rights enacted in 1688 saw the end of
the ‘divine rule’ of kings and power ceded to Parliament, and
like the Magna Carta of the 13th century is often regarded as
a precursor of human rights law. In truth these texts are more
settlements between powerful interest groups, and one must
look further to the great texts of 100 years later—the
Declaration of Independence and the Bill of Rights in America
and the Déclaration des droits de l’homme et du citoyen in
France—for what one may properly recognise as modern
human rights law. These revolutionary documents rested on
three principles:
 
� Universal inherence—every human being has certain

rights which are not conferred on him (or her) but which
inhere in him by virtue of his humanity alone.

� Inalienability—he cannot be deprived of those rights by
another or by his own acts.

� The rule of law—just laws must be applied consistently,
independently, impartially and with just procedures.

 
To put these principles into practice, the US and France
employed written constitutions to declare and entrench a
catalogue of fundamental rights—a method subsequently
adopted by virtually every other nation in the world. The
traditional method adopted in Britain for protecting human

The Origins of
Human Rights Law1
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rights in the absence of a written constitution and the
resistance to entrenchment is examined in Chapter 3.

With the emergence of these principles, there remained the
burning question among jurists of what source these principles
and any consequent laws had for their legitimacy. Throughout
the development of all legal systems, the difficulty has been in
establishing a plausible source for a standard against which
the legitimacy of laws may be judged. In the Middle Ages, claims
for a ‘divine’ source of law revealed in Holy Scripture served to
give legitimacy to state rulers. However, as Paul Sieghart
explains in his book, The International Law of Human Rights
(1983), this ‘single uncritical Christian based source of laws’
was already being questioned during the 15th century
renaissance, was fragmented by reformation in 16th and 17th
centuries and was eventually ‘openly challenged by the
Enlightenment in the eighteenth century and the rapid advances
of natural science in the nineteenth’.

The resultant search for a new source of laws saw the
development of the major political philosophies in the writings
of those such as Locke, Montesquieu, Rousseau, Paine,
Bentham and Marx. Some asserted the principles to be self-
evident truths, others that they could be derived from the ancient
theory of ‘natural law’. Some argued that they derived authority
from a ‘social contract’ between the ruler and his subjects, while
others like Jeremy Bentham rejected such principles of law
altogether as insufficiently specific. In his polemical attack
Anarchical Fallacies, written in the 1790s in response to the
declaration of rights issued in France, Bentham rejected any
concept of ‘natural rights’ or laws existing above all others,
famously describing the idea as ‘nonsense upon stilts’. He
believed that laws could only exist because government made
them and could enforce them (‘legal positivism’). While
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Bentham’s philosophies were extremely influential in the
adoption of much progressive social legislation in the UK, it is
these same arguments against the concept of any fundamental
or higher law that so greatly hindered the adoption of
international human rights law. Many of his objections continue
to be influential in contemporary political philosophy.

The emergence of international human
rights law

The fundamental principle underlying the ‘law of nations’ is
that of sovereignty. According to that principle, a sovereign
state has complete freedom to deal with its own nationals
and territory as it wishes. By seeking to impose restraints from
outside, the development of international law runs contrary to
the strict application of the principle. The adherence to this
principle, combined with the rejection by the positivists, such
as Bentham, of any inherent, inalienable fundamental laws,
greatly slowed the adoption of international human rights law.

The 19th century saw the slow emergence of modern
international law in the West. However, the pacts and
agreements formed during that century did little to protect
individual human rights directly and for the most part were
concerned with ensuring stability and co-operation at state
level. There were a number of enlightened international
conventions such as those to abolish slavery; however, beyond
those, the protection of individual rights by international
convention was limited.

The horrors of the First World War awakened a new sense
of purpose. In the peace treaties that ended the War, the
League of Nations was established for the promotion of
international peace and security, and the International Labour
Organisation (ILO) was established for the protection of
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workers’ rights. The League of Nations declared itself
guarantor for the rights of ethnic minorities within the new
state territories, a precursor of later human rights instruments.
However, the League oversaw as many failures as it did
successes. The continuing ascendance of positivist theories
and the strict application of the doctrine of national sovereignty
ultimately led to the rise of fascism and totalitarianism. The
failure of the Disarmament Conference and Germany’s
withdrawal from the League in 1933 highlighted the League’s
impotence.

The League’s chief success lay in providing the first pattern
for a permanent international organisation, a pattern on which
the later United Nations (UN) was modelled. The League’s
failures were due as much to the indifference of the great
powers (which preferred to reserve decisions on important
matters to themselves) as to weaknesses of the organisation.

After the Second World War
The unprecedented atrocities that were carried out with
complete legality under National Socialist legislation in
Germany during the 1930s and 1940s, and similarly by the
regime in the USSR, spelt the political end for both the strict
theory of legal positivism and the strict application of the
doctrine of national sovereignty. The Second World War would
sweep aside any remaining reluctance about impinging on
national sovereignty. It was now abundantly clear that the basic
rights of individuals needed to be protected in international
law.

When the War ended, and in an attempt to avoid such a
cataclysm in the future, the victorious nations established the
UN with a view to providing international safeguards in the
relationship between governments and their own subjects. The
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UN had 50 members in 1945; it now has approaching 200
members. Article 1 of the United Nations Charter of 1945 seeks
among its purposes ‘to achieve international cooperation…in
promoting and encouraging respect for human rights and for
fundamental freedoms for all’. Articles 55 and 56 record the
‘pledge’ of UN Member States to take joint and separate action
to achieve ‘universal respect for, and observance of, human
rights and fundamental freedoms for all’.

The UN’s initial task after the War was to formulate an up-
to-date catalogue of human rights and freedoms to be
incorporated into international law. Drawing upon the many
existing systems of domestic human rights law, the Universal
Declaration of Human Rights (UDHR), the first international
catalogue of human rights and fundamental freedoms, was
adopted by the UN General Assembly in Paris in 1948.

The establishment of the UN, a ‘global’ organisation, was
quickly followed by the establishment of regional organisations
with similar aims adapted to the needs of more closely related
groups of Member States (eg, the Organization of American
States (1948) and the Council of Europe (1949)). Similarly,
the UDHR inspired several regional conventions. Less than
two years after the adoption of the UDHR, the west European
Member States of the Council of Europe drafted the European
Convention on Human Rights (ECHR), which entered into force
in 1953.

The ECHR provisions were in many aspects more detailed
than those of the UDHR; clearly, agreement on more detailed
provisions is easier and quicker to achieve among governments
within the same geographic region, sharing a common history
and cultural tradition. In general, regional treaties or conventions
are apt to apply more stringent obligations upon their member
states. However, the UDHR was eventually supplemented by
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two more detailed covenants: the International Covenant on
Civil and Political Rights (ICCPR) and the International
Covenant on Economic, Social and Cultural Rights (ICES). The
ICCPR does provide greater protection than the ECHR in
respect of certain rights, such as non-discrimination, a fair trial
and treatment while in detention; also, the ECHR mainly
confined itself to the protection of civil and political rights. Yet
the diverse ideologies and traditions of the UN Member States
delayed the Twin Covenants coming into force until 1976.

The crucial differences between the ECHR and the global
covenants are the provisions for application and enforcement,
which in the case of the regional covenant go much further than
the UN covenants. The ECHR established a permanent
Commission and Court of Human Rights for this purpose, which
along with the Council of Europe have their seats in Strasbourg,
France. It should be remembered that these institutions are
constitutionally distinct from, and must not be confused with,
the institutions of the European Union (the European Parliament
also in Strasbourg, the Council and Commission in Brussels,
and the Court of Justice in Luxembourg).

A full examination of the provisions and procedures under
the ECHR is provided in Chapter 2. Before moving on to that,
some general points may be made on the implications for
Member States participating in international conventions and
their influence upon domestic law.

Participating in international instruments
Rules relating to international agreements have been codified
in the Vienna Convention on the Law of Treaties (concluded
1969, in force 1980). The Convention provides guidance on
the conclusion of agreements, which may be outlined in the
chart opposite.
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Influence upon domestic law
It is well settled that international law will apply to a state
regardless of its domestic law; it cannot plead its own domestic
law or constitution as an excuse for breaches of international
obligations (Art 27 of the Vienna Convention), Yet the question
of whether international law forms a part of domestic law is
more complex. There are two contrasting approaches, which
may be characterised by two academic schools of thought:
‘monism’ and ‘dualism’.

Monists contend that there is one system of law, with
international and domestic laws as but two aspects of that
one system. International law is superior, in that it represents
a higher set of rules to which domestic law must yield. For
example, the US Constitution regards international treaties
that bind the US as ‘the supreme law of the land’ (Art VI, s 2).
Similarly, in France and Germany, international law generally
takes precedence in domestic law without the need to enact
domestic legislation. In this approach, the provisions of
international law are sometimes described as ‘self-executing’.

Dualists, on the other hand, contend that these two kinds
of law are distinct and separate, governing different areas
and relationships, and different in substance. International
law is inferior, and can only ever become part of domestic law
by being incorporated into it by domestic legislation. This is
the case in the UK courts, where the legal system is entirely
dualist and there are no provisions for international law to be
‘self-executing’. So, for example, prior to incorporation of the
ECHR, in Malone v Metropolitan Police Commissioner (No 2)
(1979), Vice Chancellor Megarry stated that ‘the [ECHR] is
not law here’ and as such he had no jurisdiction to declare
police tapping of phone calls to be a violation of Art 8 of the
ECHR.
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The approach adopted by judges in the UK and the position
of the ECHR in English law prior to incorporation by the Human
Rights Act 1998 is considered more fully in Chapter 3.

A new era
Whichever approach is taken at the domestic level, the
emergence of international human rights law after 1945 was
a revolution in the field. In the classical tradition, international
law could only deal with the relations between states, not with
the rights of individuals. The adoption of the UDHR and its
sibling conventions signalled the end of that era.

For a fuller examination of the emergence of international
law after 1945 and the text of the most important treaties, see
Paul Sieghart, The International law of Human Rights (1983).
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The institutions and procedure
The Council of Europe was established in 1949 and
adopted the ECHR in 1950. Section II of the Convention
set up a system for application and enforcement. Three
institutions were entrusted with the responsibility:

� the European Commission of Human Rights (set up in
1954);

� the European Court of Human Rights (ECtHR) (set up in
1959, newly constituted in 1998); and

� the Committee of Ministers of the Council of Europe, being
composed of the ministers for foreign affairs of the
Member States.

The Committee of Ministers of the Council of Europe has the
responsibility of supervising the execution of the Court’s
judgments. In 1998 it lost any adjudicative role.

Prior to 1998, the Commission had determined the
admissibility of applications. However, with a growing backlog
of cases and dissatisfaction at other complexities in procedure,
the system for application and enforcement was radically
overhauled by Protocol 11, which came into force in November
1998.

Under the new procedure, all decisions on the admissibility
and the merits of an application are decided by the ECtHR, a
newly constituted, single, full-time court.

The new ECtHR

� The ECtHR is composed of a number of judges equal to
the number of Member States of the Council of Europe

The European
Convention on
Human Rights

2
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(currently 44). There is no restriction on the number of
judges of the same nationality.

� Judges are elected by the Parliamentary Assembly of the
Council of Europe for a term of six years.

� Judges sit on the Court in their individual capacity and
do not represent any state.

� Judges sit in Committees (of 3), in Chambers (of 7) an in
the Grand Chamber (of 17).

Procedure before the ECtHR
� Any Contracting State (state application) or individual

claiming to be a victim of a violation of the Convention
(individual application) may lodge their complaint directly
with the Court in Strasbourg. The right to make an individual
application was only recognised by the UK in 1965.

� Any domestic remedies that are available must be
exhausted (Art 35). Only where there is no further court
of appeal or where an appeal is certain to fail (eg, strong
domestic precedents against the applicant) may an
individual lodge an application.

� The application must be registered at the ECtHR’s registry
within six months of the final decision of the highest court
having jurisdiction within the domestic legal system.

� After a preliminary examination by an appointed judge
rapporteur, the admissibility of an individual application
will be decided either by a Committee of three judges or
directly by a Chamber of seven. Individual applications
which are not declared inadmissible by Committees, along
with those that are referred directly to a Chamber by the
rapporteur, and state applications, are examined by a
Chamber. Chambers determine both admissibility and
merits.
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� A Chamber may at any time relinquish jurisdiction in favour
of the Grand Chamber where there is a serious question
of interpretation of the ECHR or where there is a risk of
departing from existing case law. All final judgments of
the Court are binding on the respondent states concerned.

� A case may be terminated by a friendly settlement
between the parties at any stage of the proceedings
before the Court.

See the diagram below for an outline of the procedure.
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Section I Section II Section III
(Arts 1–18) (Arts 19–51) (Arts 52–59)

The rights and Establishment of Miscellaneous provi-
freedoms the European Court sions, eg procedure

of Human Rights for reservations,
derogations and ratification

Protocols 1, 4, Protocol 11 Protocols 2, 3, 5,
6, 7, 12, 13 8–10

Additional rights Restructuring Now defunct: either in-
and freedoms the control tegrated into main text

machinery of Convention or re
pealed by Protocol 11

Criteria for admissibility
Hurdles for an application:
 
� It must not be a matter ruled on and investigated

previously.
� It must relate to a right protected by the Convention.
� There must be no relevant derogations or reservations

by the state concerned.
� It must relate to an organisation for which a Member State

has responsibility.
� It must not be such as to represent an attack on another’s

rights (Art 17).
� It must be plausible, genuine and based on good evidence

of violation.

The structure of the Convention

Three sections and the protocols

Since the ECHR’s entry into force, 13 protocols have been
adopted. These have expanded the rights and freedoms
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Article Contents
1 The High Contracting Parties shall secure to everyone

within their jurisdiction the rights and freedoms defined in
Section I of this Convention

2 Right to life
3 Prohibition of torture
4 Prohibition of slavery and forced labour
5 Right to liberty and security
6 Right to a fair trial
7 No punishment without law (no retrospective law)
8 Right to respect for private and family life
9 Freedom of thought, conscience and religion

10 Freedom of expression
11 Freedom of assembly and association
12 Right to marry
13 Right to an effective remedy

Protocols Contents UK status
1 (1) Right to peaceful enjoyment of In force

possessions
(2) Right to education In force

(reservation)
(3) Right to free elections In force

4 (1) Prohibition of imprisonment for debt Signed, not ratified
(2) Freedom of movement Signed, not ratified
(3) Prohibition of expulsion of nationals Signed, not ratified
(4) Prohibition of collective expulsion Signed, not ratified

of aliens
6 (1) Abolition of the death penalty In force

(2) Death penalty in time of war In force

guaranteed in Section I and have amended the enforcement
machinery and procedure in Sections II and III. Note that protocols
are only binding on those states that ratify them.

Articles dealing with substantive rights

Protocols dealing with substantive rights and UK status
as of October 2002
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Protocols Contents UK status

6 (3) Prohibition of derogations In force
(4) Prohibition of reservations In force

7 (1) Procedural safeguards relating to Not signed
expulsion of aliens

(2) Right of appeal in criminal matters Not signed
(3) Compensation for wrongful Not signed

conviction
(4) Right not to be tried or punished Not signed

twice
(5) Equality between spouses Not signed

12 General prohibition of discrimination Not signed
(free standing)

13 Complete abolition of the death Signed, not ratified
penalty (in time of war)

Missing rights
Brief mention may be made of some of the rights not included:
 
� The ECHR is limited to civil and political rights as opposed

to social and economic rights (the European Social
Charter does cover such rights but one cannot apply to
the ECtHR to have rights under the ESC enforced).

� There is no ‘right to know’.
� There is limited right to trial for immigrants and asylum

seekers.
� The right to privacy is weak.
� There are no specific rights for children.
� The anti-discrimination article is weak.
 
Note that Art 14 (prohibition of discrimination) is not a ‘free
standing’ right; it can only be raised in conjunction with another
right (eg, the right to respect for private and family life without
discrimination). The Twelfth Protocol does introduce a free
standing right not to be discriminated against. However, the
UK has not signed that protocol.
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Categories of rights protected
The main civil and political rights in Section I can be divided
into three categories.

Interpretative approach at Strasbourg

Teleological approach
Strasbourg has given particular regard to the ‘object and purpose’
of the ECHR (a teleological approach) rather than taking a
‘literalistic’ approach. The ‘object and purpose’ has been defined
as ‘the protection of individual human rights’ (see Soering v UK
(1989)) and the ‘promotion of a democratic society’ (see Kjeldsen
and Others v Denmark (1976)), and that democracy should
encompass ‘pluralism, tolerance and broadmindedness’ (see
Handyside v UK (1976)). This has led the ECtHR into taking an
expansive rather than a restrictive approach. For example, in
Golder v UK (1975) the Court read the right of access to a court
into Art 6 (fair trial) despite the absence of clear wording.

The Court has also shown that it regards the ECHR as an
evolving document. In Tyler v UK (1978), it stated that the
ECHR is an instrument which ‘must be interpreted in the light
of present day conditions’. Decisions that followed Tyler
reflected changed social attitudes to homosexuality in
Dudgeon v UK (1981) and children born out of wedlock in
Marckx v Belgium (1979) that would not have existed in 1950.

Absolute ‘unqualified’ ‘Derogable’ but Qualified rights
rights ‘unqualified’ rights
Arts 2, 3, 4(1) and 7: Arts 4(2), 5 and 6: Arts 8–11:
These rights can never The state can derogate These rights are sub-
be restricted and are from these rights in ject to restriction
not to be balanced times of public emer- clauses indicating
with any public interest gency (see Art 15); public interest
arguments otherwise, they are matters to be taken

unqualified into account
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However, a line should be drawn between judicial
interpretation, which is permissible, and judicial legislation,
which is not. But where it is clear that standards have moved
on since the 1950s, the Court has shown that it will not fight
shy of judicial ‘creativity’. The importance the Court has
attached to the ECHR can be seen in pronouncements that it
represents ‘the public order of Europe’ (Austria v Italy (1960))
and that in its positive obligations it is evolving as Europe’s
constitutional bill of rights (Ireland v UK (1978)).

Proportionality
The principle of proportionality is central to the interpretation
of the ECHR. Inherent in the whole of the Convention is a
search for a balance between the demands of society on the
one hand and the fundamental rights of the individual on the
other. In weighing such a balance, proportionality requires that
a measured and justifiable approach be adopted.

The principle is most commonly invoked in relation to Arts
8–11. These are ‘qualified’ rights, in that the positive right stated
in each of those articles is qualified by restrictions that a state
may impose on that right, but only to the extent that is
‘necessary in a democratic society’ for certain listed public
interest purposes. Any restrictions that a state places on these
rights ‘must be proportionate to the legitimate aim pursued’
(see Handyside v UK, above).

Margin of appreciation
Another doctrine that plays an important part in interpretation
is the ‘margin of appreciation’. In basic terms it means that
the state is given a certain measure of discretion when it takes
an action in the area of a Convention right. To some extent the
doctrine pays deference to the expertise of the national
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authorities. In Handyside, a book that had been published
elsewhere in Europe was banned by the UK for promoting
promiscuity in children. The Court deferred to the state
authority’s assessment of the moral dangers and found no
violation of Art 10(1) (freedom of expression), holding that
the state restriction fell within Art 10(2) (permissible state
restrictions to the freedom). However, the Court also stated
‘that this did not give the contracting states an unlimited power
of appreciation’. While a certain margin of appreciation will be
granted, any action must still be proportionate.

Some other points on interpretation to note

� There is no doctrine of binding precedent.
� The ECHR is intended to guarantee rights that are

practical and effective, not theoretical and illusory (Artica
v Italy (1980)).

� Any limitation imposed upon a right must be prescribed
by law:
(1) The citizen must have adequate indication as to the

legal rules that apply.
(2) A norm cannot be regarded as sufficiently formulated

to be regarded as law.
� Article 1 of the Convention has been taken to impose

both positive and negative obligations on states. A
negative obligation is one that requires the state to abstain
from interfering with a right. A positive obligation requires
the state to take steps to ensure that a right is protected
or secured. See X and Y v Netherlands (1985).

Strasbourg case law on the articles
The general application of the ar ticles in Strasbourg
jurisprudence is illustrated below. The question of how this
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approach has influenced domestic law in the UK both before
and after incorporation by the Human Rights Act (HRA) 1998
is looked at in later chapters.

The illustrations employ a preponderance of cases where
the UK is the respondent state for reasons of relevance to
domestic application and because the UK has had a
considerable number of violations found against it. It should
be remembered that in nearly all other European countries,
the ECHR has been enshrined in domestic law for some time,
or else the state’s constitution includes a bill of rights.
 

Article 1—Obligation to respect human rights
The High Contracting Parties shall secure to everyone within their
jurisdiction the rights and freedoms defined in Section I of this
Convention.

 
Article 1 defines the obligation of the Member States.
Furthermore, Member States are bound in international law
by judgments of the ECtHR where they are the respondent.
However, there is no direct means of sanctioning a Member
State that does not fulfil its obligation, other than perhaps in
the case of repeated breach, in which case the state may be
expelled from the Council of Europe. Diplomatic pressure,
though, is likely to ensure compliance. Most states modify a
practice where a violation has been found. Article 1 was not
incorporated into UK law by the HRA 1998; the reasoning
behind this decision is examined in Chapter 4.
 

Article 2—Right to life
1 Everyone’s right to life shall be protected by law. No one shall be

deprived of his life intentionally save in the execution of a sentence of
a court following his conviction of a crime for which this penalty is
provided by law.

2 Deprivation of life shall not be regarded as inflicted in contravention
of this article when it results from the use of force which is no more
than absolutely necessary:
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a in defence of any person from unlawful violence;
b in order to effect a lawful arrest or to prevent the escape of a person

lawfully detained;
c in action lawfully taken for the purpose of quelling a riot or insurrection.

 
Article 2(1) does not prohibit the death penalty. However,
note that Protocol 6 abolished the death penalty in peace
time (ratified by the UK) and most recently Protocol 13
abolishes the death penalty in wartime (not yet ratified by
the UK). Ar ticle 2’s interpretation must be guided by
recognition of its fundamental importance in the Convention.
Its provisions must be strictly construed (McCann and Others
v UK (1995)).

Does a right to life include a ‘right to death’ in
the form of assisted suicide?
 
� Pretty v UK (2002): Diane Pretty was dying of motor

neurone disease, the final stages of which are distressing
and undignified. Although it is not a crime to commit
suicide in English law, assistance by her husband would
be. The Grand Chamber ruled that no corollary ‘right to
die’, whether at the hands of a third person or with the
assistance of a public authority, could be derived from
Art 2.

Whether an unborn foetus could have Art 2
rights (re abortion)
 
� Paton v UK (1981), concerning the abortion of a 10-week-

old foetus: there was no breach of Art 2, but it was left
open whether this was because the foetus itself was not
protected by Art 2 or because the Art 2 right was not
absolute in the light of the mother’s rights under Art 8.
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Circumstances and extent to which lethal force
is permissible under Art 2(2)(a), (b) or (c) and
duties to investigate
� Kelly v UK (1993): soldiers shot dead a joyrider who

passed through a checkpoint. The use of force was held
to be justifiable and there was no violation of Art 2.

� McCann and Others v UK (1995): three unarmed IRA
members were shot dead from behind by members of
the SAS in Gibraltar; the soldiers said that they feared
the suspects were about to detonate a car bomb by remote
control. However, these fears proved erroneous, but given
the honest belief of the soldiers, their actions did not in
themselves give rise to a violation of Art 2(2). In light of
the entire the operation, though, the three killings did
constitute a use of force more than ‘absolutely necessary’
in violation of Art 2(2). Damages were considered
inappropriate given that the terrorists had planned to
detonate a car bomb on a subsequent date.

� Jordan v UK (2001), re the right to have a deat
investigated: the applicant’s unarmed son was shot by
the Royal Ulster Constabulary. The national authorities
failed to carry out a prompt and effective investigation
into the circumstances of the death. The ECtHR held that
an effective official investigation following a death was
implicit in the Art 2 right to life. A similar decision was
given in McShane v UK (2002).

� Edwards v UK (2002): putting Edwards in a prison cell
with an individual who had a history of violent outbursts
and assaults, including a previous assault on a cellmate
in prison, without sufficient precautions, disclosed a
breach of the state’s obligation to protect Edwards’ life.
The Court found a violation of Art 2.
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Article 3—Prohibition of torture
No one shall be subjected to torture or to inhuman or degrading treatment
or punishment.

 
Article 3 is intended to protect an individual’s dignity and
physical integrity. It provides absolute protection against
treatment falling within its scope. Consequently, the state is
never able to argue that such treatment has local acceptability,
or that it served as a deterrent, or that there were reasons
justifying it in the particular case. Moreover, no derogation by
the state under Art 15 of the Convention is possible.

Degrading treatment
� Ireland v UK (1976): the ECtHR ruled that interrogation

methods used on IRA suspects fell within the meaning of
degrading treatment. These included continuous standing
for over 20 hours, hooding, and deprivation of sleep, food
and drink.

� Selmouni v France (2000): treatment while in police
custody amounted to torture where the applicant was
subjected to prolonged assaults, including being
assaulted with a truncheon, being urinated over, and
being threatened with blowlamps and a syringe.

� Tyler v UK (1978): Tyler, who was aged 15, was birched by
a prefect. Birching per se was ruled not to be degrading,
as the treatment must reach a certain level to be so.
However, the victim was made to undress; in those
circumstances the treatment was a violation of Art 3.
Similarly in Costello-Roberts v UK (1993), corporal
punishment as opposed to ordinary physical punishment
may violate Art 3.

� East African Asian v UK (1973): where different
immigration controls into the UK were exercised according
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to ethnic background, the ECtHR held that publicly to
single out a group of persons for differential treatment on
the basis of race may constitute a special form of affront
to human dignity and might therefore be capable of
constituting degrading treatment under Art 3.

� Keenan v UK (2001): a violation was found due to
disciplinary punishment given to a mentally disordered
prisoner, known to be a suicide risk, who committed
suicide. The punishment constituted degrading treatment
within the meaning of Art 3.

� Price v UK (2001): a severely disabled person’s detention
with grossly inadequate provisions in police custody
constituted degrading treatment in contravention of Art
3. While not present in the instant case, one factor the
Court was required to consider was whether the treatment
was intended to humiliate.

� Z v UK(2001): where a public authority failed to protect
children from serious ill treatment and neglect by their
parents for four and a half years, the ECtHR held that
there was a positive obligation to take steps to prevent
such treatment; so there was a violation of Art 3.

Deportation
Considerable current debate revolves around the possible
breach of Art 3 in relation to deporting people to their country
of origin where they may face degrading treatment, torture or
death.
� Jabari v Turkey (2000): the ECtHR held that deportation

of an Iranian female refugee would breach her Art 3 rights.
No investigation had been carried out of her allegations
that she would face being stoned to death or flogged in
Iran for adultery.
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� Soering v UK (1989): the ECtHR held that to take the
decision to extradite an individual to the US, without
receiving formal assurance that the death penalty would
neither be sought nor imposed, would amount to a
violation of Art 3.

� Chahal v UK (1997): the Court held that where a militant
Sikh established substantial grounds for belief that he
would suffer a real risk of ill treatment if deported to India,
his Art 3 guarantees were absolute and could not be
balanced against a threat to national security. (See also
below in relation to Art 5.)

� D v UK (1997): a drug smuggler suffering from AIDS was
apprehended whilst entering illegally into the UK with a
quantity of drugs. On completion of his sentence in the
UK he was due to be deported to St Kitts. By the time of
the ECtHR decision, he was in the advanced stages of a
terminal illness. It was accepted in court that his life
expectancy would be reduced without the medication he
received in the UK. The Court held that to remove the
applicant to St Kitts would violate Art 3.

� Bensaid v UK (2001): the Court held that there was no
violation where the Home Secretary made a decision to
deport an overstayer suffering from schizophrenia.

 
 

Article 4—Prohibition of slavery and forced labour
1 No one shall be held in slavery or servitude.
2 No one shall be required to perform forced or compulsory labour.
3 For the purpose of this article the term ‘forced or compulsory labour’

shall not include:
a any work required to be done in the ordinary course of detention

imposed according to the provisions of Article 5 of this Convention
or during conditional release from such detention;

b any service of a military character or, in case of conscientious
objectors in countries where they are recognised, service exacted
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instead of compulsory military service;
c any service exacted in case of an emergency or calamity

threatening the life or well-being of the community;
d any work or service which forms part of normal civic obligations.

 
 
The Court has considered the application of Art 4 on only
a few occasions and has never found a violation. The
article is most frequently invoked by individuals who
complain about work that they were required to do while in
detention, or services that the state required them to
provide to others.

Article 5—Right to liberty and security
1 Everyone has the right to liberty and security of person. No one shall

be deprived of his liberty save in the following cases and in accordance
with a procedure prescribed by law:
a the lawful detention of a person after conviction by a competent

court;
b the lawful arrest or detention of a person for non-compliance with

the lawful order of a court or in order to secure the fulfilment of any
obligation prescribed by law;

c the lawful arrest or detention of a person effected for the purpose
of bringing him before the competent legal authority on reasonable
suspicion of having committed an offence or when it is reasonably
considered necessary to prevent his committing an offence or
fleeing after having done so:

d the detention of a minor by lawful order for the purpose of
educational supervision or his lawful detention for the purpose of
bringing him before the competent legal authority:

e the lawful detention of persons for the prevention of the spreading
of infectious diseases, of persons of unsound mind, alcoholics or
drug addicts or vagrants:

f the lawful arrest or detention of a person to prevent his effecting
an unauthorised entry into the country or of a person against
whom action is being taken with a view to deportation or
extradition.

2 Everyone who is arrested shall be informed promptly, in a language
which he understands, of the reasons for his arrest and of any charge
against him.

3 Everyone arrested or detained in accordance with the provisions of
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paragraph 1 (c) of this article shall be brought promptly before a judge
or other officer authorised by law to exercise judicial power and shall
be entitled to trial within a reasonable time or to release pending trial.
Release may be conditioned by guarantees to appear for trial.

4 Everyone who is deprived of his liberty by arrest or detention shall be
entitled to take proceedings by which the lawfulness of his detention
shall be decided speedily by a court and his release ordered if the
detention is not lawful.

5 Everyone who has been the victim of arrest or detention in
contravention of the provisions of this article shall have an enforceable
right to compensation.

 
Article 5 is the subject of much ECtHR case law. The article’s
underlying aim is ‘to ensure that no one should be
dispossessed of [their] liberty in an arbitrary fashion’ (Engel v
The Netherlands (1976)). The most common breaches raised
are under para (1), which requires there to be a legal basis for
detention as outlined in sub-paras (a)-(f). Paragraph (3)
requires that upon arrest a person must be brought promptly
before a court, and therefore limits the time he may be held
without charge. Paragraph (4) requires such person to have
effective legal means to query the basis of detention and that
any such decision should be reached speedily.

Pre-trial detention
 
� Stogmuller v Austria (1969), re bail pending trial: the

ECtHR stated that it will assess the reasonableness of
the grounds for serious departure from the respect
afforded to individuals implicit in the presumption of
innocence.

� Letellier v France (1991): the Court indicated that the fear
of absconding or witness intimidation as a basis for
keeping a defendant on remand will not be justified where
detention is for an inordinate period (in this case, two
years and nine months).
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� Clooth v Belgium (1991): the Court required a high
standard of reasoning to justify the refusal of bail. The
reasons for refusal must be concrete and focused on the
facts of the case rather than be abstract or stereotyped.

� Caballero v UK (2000): the automatic denial of bail under
s 25 of the Criminal Justice and Public Order Act 1994
for offences of homicide or rape where the defendant has
previous convictions for those offences was held to be a
violation of Art 5. The UK Government had already
conceded the point and s 25 was duly amended by the
Crime and Disorder Act 1998. There is now a discretion
to grant bail where ‘exceptional circumstances’ justify it.

� Hood v UK (1999): the Court found violations of Arts 5(3)
and (5) and 6(1) for the pre-trial detention and court-
martial of a soldier.

� Jordan v UK (2001): the Court found violations of Art 5(3)
and (5) for detention of a soldier under close arrest.

Life sentences/Parole Board and sentence
reviews
� Oldham v UK (2001): the applicant, having been

sentenced to discretionary life imprisonment, complained
that a two year delay between his Parole Board reviews
was unreasonable. The Court held that the question of
whether the applicant’s continued detention was lawful
was not decided ‘speedily’ within the meaning of Art 5(4)
and that ‘speedily’ also implies that, where an automatic
review of the lawfulness of detention has been instituted,
decisions must follow at ‘reasonable intervals’. See also
Hirst v UK (2001).

� Curley v UK (2001): the Court found violations of para (4)
re the failure to review a sentence tariff speedily.
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� T and V v UK (2000): the Court held that the fixing of a
tariff (or minimum term) for young persons convicted of
murder and detained at Her Majesty’s pleasure is a
sentencing exercise, such that the procedure whereby
the tariff was fixed by the Home Secretary constituted a
violation of Art 6(1). The Court concluded that the failure
to refer their case to the Parole Board amounted to a
violation of Art 5(4). The Powers of Criminal Courts
(Sentencing) Act 2000 now requires the minimum term
to be specified by the trial judge in open court.

� Stafford v UK (2002): Stafford was given a mandatory life
sentence in 1967 for murder and was released on licence
in 1979. In July 1994 he was convicted of forging cheques
and passports and sentenced to six years’ imprisonment.
In 1997 the Parole Board recommended his release, but,
despite it being accepted that S was no longer dangerous
or violent, the Home Secretary refused to do so. He
continued S’s detention by revocation of the life licence in
relation to the original mandatory life sentence. The ECtHR
held that Art 5(1) and (4) were breached, stating that the
lawfulness of the detention after 1 July 1997 should have
been periodically reviewed by a court and not by a politician.
Despite the judgment of the ECtHR, the Home Secretary
has indicated in the press that he wishes to maintain his
power to decide the fate of mandatory life prisoners.

Mental health restrictions
� X v Belgium (1972): indefinite detention is compatible with

Art 5(1)(e) providing it is attended by the guarantees
required by para (4) (query/review).

� Ashingdane v UK (1985): the Court held that the detention
of persons of unsound mind is required to be in a hospital,
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clinic, or other appropriate institution authorised for the
detention of such persons.

� Johnson v UK (1996): the applicant had been detained
under mental health provisions in relation to a number
of assaults committed by him. Subsequently he was
found to be no longer suffering from mental illness, but
since no suitable accommodation was available his
detention was continued. The Court found a violation of
Art 5(1).

Detention of terrorists
The detention of terrorists in Northern Ireland has given rise
to a considerable amount of case law at Strasbourg. In general,
the ECtHR has allowed states a considerable margin of
appreciation where suspected terrorists are detained.
 
� Murray v UK (1995): the Court considered two factors to

be in the balance—‘the responsibility of an elected
government in a democratic society to protect its citizens
and its institutions against threats posed by organised
terrorism and…the special problems involved in the arrest
and detention of persons suspected of terrorist-linked
offences’. Consequently in Murray, despite alleged
breaches of Arts 5 and 8 for procedural irregularities in
detention and the retention of private documents, no
violations were found.

Derogations
Article 15 permits a state to derogate from Art 5 in times of
war or other public emergency threatening the life of the nation.
Previously, the UK entered a derogation in relation to Art 5(3)
in response to the judgment in Brogan v UK (1988).



33

2 The European Convention on Human Rights

� Brogan v UK (1988): the ECtHR held that detention of a
suspected terrorist on the authority of the Secretary of
State (without being brought before an appropriate judicial
authority) for four days and six hours under the Prevention
of Terrorism (Temporary Provisions) Act 1984 was
incompatible with para (3).

 
The UK Government has since implemented Sched 8 to the
Terrorism Act 2000, which introduces a judicial element, and
the derogation has been withdrawn.

However, the UK entered a new derogation to Art 5(1) in
December 2001 in relation to the detention of suspected
international terrorists under the recent Anti-Terrorism, Crime
and Security Act 2001. This Act provides for an extended power
to arrest and detain without the need to be brought before a
court. The power will apply where it is intended to remove or
deport the suspected terrorist from the UK but where removal
or deportation is not for the time being possible (eg, if the
person has established that removal to his own country might
result in treatment contrary to Art 3 of the Convention, or where
a criminal prosecution is unlikely owing to evidential problems).
In the circumstances, an ‘indefinite’ period of detention without
a ‘lawful’ basis would be likely to breach Art 5(1)(f) and
therefore a derogation is required. Paragraph (f) permits the
detention of a person with a view to deportation in
circumstances where ‘action is being taken with a view to
deportation’, but only where deportation proceedings are
prosecuted with due diligence (Chahal v UK (1996)).
Considerable concern has been voiced by civil liberties groups
at these provisions for indefinite detention without charge and
the removal of the historic right to habeas corpus (the right to
be brought before a judge). The Government argues that there
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are safeguards, in that the Secretary of State is required to
issue a certificate indicating his belief that the person’s
presence in the UK is a risk to national security and that he
suspects the person of being an international terrorist. It is
also a temporary provision, which comes into force for an initial
period of 15 months and then expires unless renewed by
Parliament (this limitation is sometimes referred to as a ‘sunset
clause’). See further recent case law in Chapter 5.
 

Article 6—Right to a fair trial
1 In the determination of his civil rights and obligations or of any criminal

charge against him, everyone is entitled to a fair and public hearing
within a reasonable time by an independent and impartial tribunal
established by law. Judgment shall be pronounced publicly but the
press and public may be excluded from all or part of the trial in the
interests of morals, public order or national security in a democratic
society, where the interests of juveniles or the protection of the private
life of the parties so require, or to the extent strictly necessary in the
opinion of the court in special circumstances where publicity would
prejudice the interests of justice.

2 Everyone charged with a criminal offence shall be presumed innocent
until proved guilty according to law.

3 Everyone charged with a criminal offence has the following minimum
rights:
a to be informed promptly, in a language which he understands and

in detail, of the nature and cause of the accusation against him;
b to have adequate time and facilities for the preparation of his

defence;
c to defend himself in person or through legal assistance of his own

choosing or, if he has not sufficient means to pay for legal
assistance, to be given it free when the interests of justice so
require;

d to examine or have examined witnesses against him and to obtain
the attendance and examination of witnesses on his behalf under
the same conditions as witnesses against him;

e to have the free assistance of an interpreter if he cannot understand
or speak the language used in court.

 
Article 6 contains the fundamental principle which underpins
the ECHR, namely the fair administration of justice. It is the
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most commonly raised article. It guarantees, first, access to a
court for the determination of a person’s civil rights and
obligations or of any criminal charge against him (Golder v
UK) and, secondly, procedural fairness in the course of those
proceedings.

Meaning of ‘civil rights and obligations’
There is broad interpretation, generally based on
definitions in domestic law, but the ECtHR retains discretion
to employ an autonomous Convention interpretation which
is not confined to traditional pr ivate law rights, as
recognised in the domestic law, but extends to rights and
obligations of a civil ‘character’ (Ringeisen v Austria (No 1)
(1971)).

Generally, public or administrative decisions do not come
within the consideration of Art 6 unless they impinge upon the
civil rights of individuals (Konig v Germany (1980)). However,
the fact that there are certain public law features to the dispute
will not necessarily exclude it from consideration under the
article (Feldbrugge v Netherlands (1986)).

Meaning of ‘criminal charge’
 
� Lutz v Germany (1987): the Court will look behind any

domestic classification, and ask whether the act in the
proceedings is by its nature ‘criminal’ from the point of
view of the Convention, or is open to sanction which
belongs in general to the ‘criminal’ sphere. See also
Campbell and Fell v UK (1984), where Art 6 was held to
apply to disciplinary proceedings before a Board of Prison
Visitors.
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Access to law/legal advice
� GoldervUK (1975): a convicted prisoner wished to bring

proceedings in defamation against a prison officer. The
Prison Rules effectively prevented him from consulting a
solicitor. The Court held that the restriction constituted a
serious impediment to the right of access to the courts
and was therefore incompatible with Art 6(1).

� Airey v Ireland (1979), re legal aid: the applicant had
commenced complex proceedings for marital separation
but could not afford representation. The Court found a
violation of Art 6(1) in that appearing in person did not
provide the applicant with effective access to law and in
such circumstances the state ought to provide the
assistance of a lawyer.

� Ashingdale v UK (1985): it was held that the right of access
is not absolute, but any restrictions must not be so as to
impair ‘the very essence of the right’.

� Magee v UK (2000): a violation was found by the ECtHR
due to refusal of access to a solicitor for 48 hours, and in
Averill v UK (2000) due to refusal of access for 24 hours.
In Magee, the applicant, a suspected terrorist, was held
in ‘austere’ conditions for 48 hours without access to a
solicitor, and during this time made a confession which
formed the basis of his conviction. The ECtHR held that
‘to deny access to a lawyer for such a long period and in
a situation where the rights of the defence were
irretrievably prejudiced is…incompatible with the rights
of the accused under Article 6’.

� Brennan v UK (2001): the right of access to a solicitor
could be subject to restriction for good cause. It was
necessary to ascertain whether the restriction had
deprived the applicant of a fair hearing. In this case, a
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police presence during a consultation with a solicitor was
held to violate Art 6.

Blanket restrictions  
� Stubbings v UK (1997) examined the restriction of access

by virtue of the Limitation Act 1980. The Court ruled that
the state could limit access provided the limitations
pursued a legitimate objective, were proportionate and
did not remove the essence of the right.

� Immunity from prosecution has been examined as a denial
of access. Violations of Art 6(1) were found in Osman v
UK (2000) (blanket immunity of police from negligence
claims in respect of investigations) and in McElhinny v
Ireland (2002) (state immunity protecting a British soldier
from being sued for personal injury).

Procedural guarantees
� Beaumartin v France (1994): only an institution that has

full jurisdiction and satisfies a number of requirements,
such as independence from the executive and also from
the parties, merits the designation ‘tribunal’ within the
meaning of Art 6(1).

� CG v UK (2002): the applicant alleged that the trial judge
had frequently interrupted and hectored her defence
counsel during his cross-examination of prosecution
witnesses and during her evidence in chief in her theft
trial. The ECtHR held that although the judge had
intervened in an excessive and undesirable manner, that
had not amounted to a breach of Art 6 rights to a fair trial.
It was significant that defence counsel had been able to
make an uninterrupted closing speech lasting 45 minutes,
and that the essence of the defence had been restated
by the judge.



38

Cavendish LawCards: Human Rights

The applicable test of whether a trial is independent and
impartial is whether, regardless of actual bias, the public is
‘reasonably entitled’ to entertain doubts over the independence
or impartiality of the tribunal (Campbell and Fell v UK (1984))
or whether there are legitimate grounds for fearing’ that the
tribunal is not independent or impartial (McGonnell v UK
(2000)). The latter case involved the Bailiff of Guernsey, who
has executive, legislative and judicial functions. The Court held
that even though there was no actual bias, in a planning matter
where the Bailiff was already involved by virtue of his legislative
role, it was a violation of Art 6 for him to adjudicate on the
same matter in his judicial capacity. The case raised questions
over the Lord Chancellor’s position within all three branches
of the UK Government. It has been argued that it would be a
violation of Art 6 for the Lord Chancellor to sit on any case
raising a human rights point. The Lord Chancellor has
dismissed such concerns, claiming his position to be a unique
virtue of the British constitution, and that his legislative,
executive and judicial functions are sufficiently separated.
 
� T and V v UK (2000): the ECtHR held that executive

involvement in sentencing is a breach of the
independence requirement in Art 6(1). Also, re the right
to participate effectively in criminal proceedings, it was
held that requirements included being able to understand
the evidence and argument, to instruct lawyers, and to
give evidence.

� Granger v UK (1990), re equality of arms: the applicant’s
liberty was at stake but he could only represent himself
while the Crown was represented by high council. The
ECtHR held that there was a violation.

� Jespers v Belgium (1978): the Commission held that the
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‘equality of arms’ principle imposes on prosecuting and
investigating authorities an obligation to disclose any
material in their possession, or to which they could gain
access, which may assist the accused. See similarly Rowe
and Others v UK (2000).

� Delic v Croatia (2002): the court found that there had
been a violation of Art 6(1) in respect of nine sets of
proceedings which had lasted up to four and a half years,
and hence fell outside the remit of ‘within a reasonable
time’, and awarded the applicant damages.

Evidence
� Condron v UK (2000), re the right to silence and adverse

inferences: the ECtHR stated that the right to silence was
not absolute but, like the privilege against self-
incrimination, [it] lay at the heart of the notion of a fair
procedure under Article 6, [and] particular caution was
required before a domestic court could invoke an
accused’s silence against him’.

� Saunders v UK (1994), otherwise known as ‘the Guinness
affair’: the Court considered the matter of privilege against
self-incrimination. It held that the admission in evidence
at the applicant’s trial of transcripts of interviews with
Department of Trade and Industry inspectors violated Art
6(1), since at the time of the interrogation the applicant
was under a duty to answer the questions, which was
enforceable by criminal proceedings for contempt. This
decision was followed in IJL and Others v UK (2000).

� Heaney and McGuinness v Ireland (2001): the Court held
there to be violations of Art 6(1) and (2) as the privilege
against self-incrimination was violated by a provision
stipulating that a suspected terrorist would beliable to a
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prison sentence where he failed to give a full account of
his movements to the police.

� Austria v Italy (1963), re unlawfully obtained evidence:
the admission of a confession obtained as a result of ill
treatment was held inevitably to violate Art 6. However, in
Khan v UK (2000), the Court held that the admission of
evidence obtained by a covert listening device was not a
violation of the article. The central question was whether
the proceedings as a whole were fair. There was a violation
of Art 8. A similar conclusion was found in PG and JH v
UK (2001).

� Philips v UK (2002): this case tested the basis of the
presumption of innocence and whether the onus of proof
can be reversed. It is presumed under the Drug Trafficking
Act 1994 that all property held by a person convicted of a
drug trafficking offence within the preceding six years
represents the proceeds of drug trafficking; this presumption
was challenged. The court held that Art 6 did not apply, the
conviction had been secured, and the confiscation was part
of the sentencing process. In other circumstances, the
ECtHR has held that Art 6(2) does not impose an absolute
prohibition on reverse burden provisions. In X v UK (1972),
the Commission upheld a rebuttable presumption that a man
proved to be living with or controlling a prostitute was
presumed to be living off immoral earnings. Offences of strict
liability do not violate Art 6(2) providing that the prosecution
retains the burden of proving the commission of the offence
(Bates v UK (1996)).

 
 

Article 7—No punishment without law
1 No one shall be held guilty of any criminal offence on account of any

act or omission which did not constitute a criminal offence under
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national or international law at the time when it was committed. Nor
shall a heavier penalty be imposed than the one that was applicable
at the time the criminal offence was committed.

2 This article shall not prejudice the trial and punishment of any person
for any act or omission which, at the time when it was committed,
was criminal according to the general principles of law recognised by
civilised nations.

 
Article 7 creates a non-derogable prohibition on the
retrospective application of the criminal law. It applies only to
criminal law and is already a principle of UK domestic law.
See Waddington v Miah (1974).

Legislation
� Welch v UK (1995): the applicant committed a drugs

offence in 1986 and was convicted in 1988. His sentence
included a confiscation order pursuant to provisions in
the Drug Trafficking Offences Act 1986, which came into
force in 1987. The Court held that there had been a
violation of Art 7(1).

The common law
� SW and CR v UK (1995), re the common law: Art 7 allows

for the ‘gradual clarification’ of the rules of criminal liability
from case to case, provided the developments are
consistent with the essence of the offence and could
reasonably be foreseen. Thus the Court held that the
removal of the marital rape exemption by the House of
Lords did not amount to a retrospective change in the
elements of the offence.

Legal certainty
� Kokkinakis v Greece (1993): the Court observed that the

requirement that an offence be clearly defined by law ‘is



42

Cavendish LawCards: Human Rights

satisfied where the individual can know from the wording
of the relevant provision and, if need be, with the
assistance of the courts’ interpretation of it, what acts
and omissions will make him liable’.

War crimes
The exception created by Art 7(2) allows national and
international legislation to be enacted to punish war crimes,
such as torture and genocide, at a time subsequent to their
commission. The logic behind this is that they would have been
criminal according to the standards of their time. See the War
Crimes Act 1991 in the UK.
 

Article 8—Right to respect for private and
family life
1 Everyone has the right to respect for his private and family life, his

home and his correspondence.
2 There shall be no interference by a public authority with the exercise

of this right except such as is in accordance with the law and is
necessary in a democratic society in the interests of national security,
public safety or the economic well-being of the country, for the
prevention of disorder or crime, for the protection of health or morals,
or for the protection of the rights and freedoms of others.

 
 
As the article states, the areas covered are private and family
life, home and correspondence. These areas tend to overlap
and the use of ‘private’ life encompasses a broad definition.
Two main areas arise: protection from arbitrary interference
by the state and respect for an individual’s private life and
relationships. It is a qualified right, with which the state may
only interfere in the pursuit of legitimate aims ‘necessary in a
democratic society’ as listed in para (2). In addition to refraining
from interfering, the state may also have positive obligations
to ensure that Art 8 rights are respected.
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Private life
 
� Costello-Roberts v UK (1993), re personal development:

three whacks of a slipper did not have sufficiently serious
effects on the applicant’s physical or moral integrity to fall
within the scope of the prohibition contained in Art 8.

� Gaskin v UK (1990), re personal information: the protection
of the confidentiality of contributors to a personal file relating
to the applicant’s childhood in care and possible issues of
ill treatment was a valid ‘rights of others’ exception under
para (2), provided there was a proper balance weighed
with the applicant’s right of access.

� Dudgeon v UK (1982), re the right to a choice of sexual
relations: the Court held that prohibition under Northern
Ireland legislation of homosexual conduct carried out in
private between consenting adults (over the age of 21) is
an interference with the right to respect for private life
and was not justified as necessary in a democratic society.
In Smith v UK (1999), S and others were administratively
discharged from the armed forces on the basis of their
homosexuality. Despite arguments being accepted in
earlier cases regarding ‘operational difficulties’ of
homosexuals in the armed forces, the Court held here
that the investigations, interviews and discharges
amounted to an ‘exceptional intrusion’ into the applicants’
private lives, and was a violation of Art 8.

� Sunday Times v UK (1979): the Court looked into the matter
of balancing Art 8 with Art 10 when considering limiting
protection from press intrusions into private affairs. This
arises owing to the need to balance the individual’s private
interests against the right to freedom of expression and
the freedom of the press, which the Court described as an
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‘essential foundation of ademocratic society’. As regards
topical domestic developments, see Chapter 5 below.

� Campbell v UK (1992), re correspondence: it was held
that the supervision of prisoners’ letters is not per se a
breach of Ar t 8, but reading an applicant ’s
communications with his solicitor was a breach.

Surveillance/police interference
� Klass v FRG (1978): it was held that telephone tapping

constituted an interference with private life, but could be
justified as being in the interests of national security
provided sufficient controls were in place.

� Malone v UK (1984): the Court made it clear that any
interference by way of covert phone tapping would have
to be in ‘accordance with law’ to satisfy Art 8(2). The court
implied that there had to be protection against arbitrary
interferences by public authorities with the rights in Art 8.

� Halford v UK (1997): the applicant, who had failed to
secure promotion, had brought sex discrimination
proceedings against the Merseyside Police Authority.
There was a reasonable likelihood that her office phone
calls had been intercepted. No lawful procedure appeared
to have been followed and therefore the court found a
violation of Art 8(2).

� PG and JH v UK (2002): the Court held that covert
listening devices placed by the police in a private
residence and later in the police station cell were in
violation of Art 8 as there was no statutory regulation of
the use of covert listening devices in these ways.

� Armstrong v UK (2002): the UK accepted that covert
surveillance carried out by police before the introduction
of the statutory scheme in the Police Act 1997 and before
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the controls of such surveillance were augmented by the
Regulation of Investigatory Powers Act 2000 violated Arts
8 and 13 of the ECHR.

� McLeod v UK (1999): police entry into a private home
was held to be a violation.

Family life/home
Note that Art 8 does not confer any right to be provided with a
home, or a positive obligation to provide alternative
accommodation of an applicant’s choosing (Burton v UK
(1996)).
 
� Buckley v UK (1997), re a ‘gypsy way of life’: the refusal

of planning permission to B to keep three caravans on a
site and her prosecution under the Town and Country
Planning Act 1990 constituted an interference by a public
authority, but such interference was justified in the
interests of the community. She had been offered an
alternative site.

� Hatton and Others v UK (2001), re noise pollution: residents
surrounding Heathrow complained of increased noise from
night flights. The Court held that although neither the airport
nor aircraft were owned or controlled by the Government,
the state did have a duty to take reasonable and appropriate
steps to uphold the residents’ rights. A balance had to be
struck between the interests of the residents and benefits
to the regional and national economy. A fair balance was
not struck and therefore there was a violation of Art 8. A
very important point in this case was that judicial review,
limited, as it is, to English public law concepts such as
irrationality, unlawfulness and patent unreasonableness,
was ruled to provide an insufficient remedy (in breach of
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Art 13).The court could not examine the other possibilities
for controlling night flight noise.

� P, C and S v UK (2002): a domestic High Court ruled that
a newly born baby could be freed for adoption on the
basis that the mother represented a serious risk to the
child. The mother had a previous conviction for
mistreatment of an earlier child (in the US) and continued
to suffer from psychological problems likely to endanger
her subsequent child. The ECtHR held that the removal
of the child at birth from the parent and the lack of legal
representation during proceedings disclosed breaches
of Arts 8 and 6.

Positive obligations?
Where a state has failed in its positive duty to deal with
interferences with an individual’s Art 8 rights, a ‘fair balance
has to be struck between the competing interests of the
individual and of the community as a whole’ (Powell and
Rayner v UK (1990)).
 

� Lopez Ostra v Spain (1995): the state was held to have
violated Art 8 by failing to deal with an unlicensed waste
treatment plant which was emitting fumes close to the
applicant’s home.

� Botta v Italy (1998): no violation of Art 8 was found in not
providing disabled access to a beach from a holiday
residence.

 
Transsexuals
� Sheffield (Kristina) v UK (1998): the UK refused to amend

its system of registering births so as to permit post-
operative transsexuals to record their new sexual identity.
The Court held that there was no violation of Art 8. But
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more recently, in joined cases I v UK; Goodwinv UK
(2002), the Court reached a different conclusion, holding
that rights under Arts 8 and 12 were breached where
domestic law did not permit a post-operative male to
female transsexual to change her birth certificate nor
marry her male partner. Similar breaches occurred where
domestic law did not permit the transsexual to be treated
as a woman for national insurance or pension purposes.
The Court found that the UK Government could no longer
claim that the matter fell within their margin of appreciation.

 
 

Article 9—Freedom of thought, conscience and
religion
1 Everyone has the right to freedom of thought, conscience and religion;

this right includes freedom to change his religion or belief and freedom,
either alone or in community with others and in public or private, to
manifest his religion or belief, in worship, teaching, practice and
observance.

2 Freedom to manifest one’s religion or beliefs shall be subject only to
such limitations as are prescribed by law and are necessary in a
democratic society in the interests of public safety, for the protection
of public order, health or morals, or for the protection of the rights and
freedoms of others.

 
The right to freedom of thought, conscience and religion
underlies a pluralist society. It is a qualified right and it does
not encompass a right to be free from criticism (see Church of
Scientology v Sweden (1978)).

Permissible limitations
� Huber v Austria (1971): broad limitations on a prisoner’s

rights to practise religion, inherent in prison life, were
accepted. In X v Austria (1965), the refusal to allow a
Buddhist prisoner to grow a beard was not a violation.
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Article 10—Freedom of expression
1 Everyone has the right to freedom of expression. This right shall include

freedom to hold opinions and to receive and impart information and
ideas without interference by public authority and regardless of
frontiers. This article shall not prevent States from requiring the
licensing of broadcasting, television or cinema enterprises.

2 The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions,
restrictions or penalties as are prescribed by law and are necessary
in a democratic society, in the interests of national security, territorial
integrity or public safety, for the prevention of disorder or crime, for
the protection of health or morals, for the protection of the reputation
or rights of others, for preventing the disclosure of information received
in confidence, or for maintaining the authority and impartiality of the
judiciary.

 
 
Freedom of expression is considered fundamental to the
Convention and as such Art 10 has been interpreted broadly
and inclusively. As with Arts 8, 9 and 11, any interference must
have a legitimate aim, must be prescribed by law and must be
‘necessary’ in a democratic society.

Injunctions against publication
 
� Sunday Times v UK (1979): the Attorney General in the

UK had been granted an injunction against the publication
of articles in The Sunday Times on the effects of
thalidomide, pending a trial involving claims against the
manufacturers of the drug. He claimed that the article
would prejudice negotiations and amount to contempt of
court. The ECtHR held that, given the length of time
between publication and the trial, the restriction by way
of an injunction was not necessary in the interests of
society and consequently there was a violation of Art 10.
The law on pre-trial publicity was subsequently changed
in the UK.
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� Handyside v UK (1976): a publication, ‘The Little Red
Schoolbook’, was seized under the Obscene Publications
Act 1959, despite the fact that it had been considered
suitable for young people in a number of other European
countries. The Court ruled that there was no violation of
Art 10, as the ‘protection of morals’ clause in para (2)
entitled the Government to impose restrictions that were
proportionate. It was clear that the UK Government was
given a considerable ‘margin of appreciation’ for what
represented a moral danger.

� Otto-Preminger v Austria (1994): Austrian authorities had
seized a satirical film, which depicted Jesus as mentally
deformed, pending criminal proceedings. Again the
ECtHR had found that the national authorities had not
overstepped their margin of appreciation, particularly as
Art 9 rights also fell to be protected. However, the Court
did state that ‘not only had the press the task of imparting
information and ideas on political issues, the public had
a right to receive them’.

� Open Door Counselling and Dublin Well Woman v Ireland
(1992): the Court ruled that an injunction preventing the
dissemination of information on abortion and treatment
advice was unlawful and contrary to Art 10.

� The question of whether expression of unpopular or
offensive views should be protected depends on the
motive of the person expressing or conveying them;
eg, they may be justified in stimulating debate or giving
an insight into the minds of racist organisations. Jersild
v Denmark (1992) involved a conviction for a television
programme that included interviews with a racist
organisation. A breach of Art 10 was found by the
Court.
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Article 11—Freedom of assembly and association
1 Everyone has the right to freedom of peaceful assembly and to

freedom of association with others, including the right to form and to
join trade unions for the protection of his interests.

2 No restrictions shall be placed on the exercise of these rights other
than such as are prescribed by law and are necessary in a democratic
society in the interests of national security or public safety, for the
prevention of disorder or crime, for the protection of health or morals
or for the protection of the rights and freedoms of others. This article
shall not prevent the imposition of lawful restrictions on the exercise
of these rights by members of the armed forces, of the police or of the
administration of the State.

 
 
The article grants a right to ‘peaceful’ assembly as opposed
to assembly generally. A considerable ‘margin of appreciation’
has been given to states, including use of complete bans in
order to prevent disorder (Christians against Racism and
Fascism v UK (1995)).

Unions
 
� Young, James and Webster v UK (1982), involving closed

shop unions: the right to join a union was said to
encompass a right not to join a union.

� Council of Civil Service Unions v UK (1985), otherwise
known as the ‘GCHQ case’: a clear breach of Art 11 was
found, but the ban from joining unions, for national security
reasons, was justifiable under para (2) of the article.

 
 

Article 12—Right to marry
Men and women of marriageable age have the right to marry and to
found a family, according to the national laws governing the exercise of
this right.

 
The protection afforded by Art 12 is relatively limited,
particularly when seen in the context of changing attitudes to
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marriage and cohabitation. Generally, the Court will not
interfere with national laws that regulate marriage. Article 12
does not encompass a right to divorce (Johnston v Ireland
(1987)).

Transsexuals
� Rees v UK (1987) and Cossey v UK (1992): the applicants

argued that English law prevented them from entering a
valid marriage. The Court, while expressing sympathy,
found no breach of the Convention. However, more
recently a different result was reached in I v UK (2002)
and Goodwin v UK (2002) (see under Art 8 above).

Prisoners
� Hamer v UK (1981): it was held that prisoners do have a

right to marry, but restrictions inherent in the prison system
are permissible so long as they do not affect the essence
of the right.

� X v UK (1975): the Court held that the denial of conjugal
visits was not a violation of Art 12.

 
 

Article 13—Right to an effective remedy
Everyone whose rights and freedoms as set forth in this Convention are
violated shall have an effective remedy before a national authority
notwithstanding that the violation has been committed by persons acting
in an official capacity.

 
Although Art 13 has not been incorporated by the HRA 1998,
the UK continues to be bound by the developing Strasbourg
jurisprudence on the subject of effective remedies. Judicial
review procedure, for example, is likely to continue to be
challenged at Strasbourg, where it has been found wanting
under Art 13 on several occasions. For challenges to judicial
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review as an effective remedy, see: Chahal v UK (1997);
Smith and Grady v UK (2000); Duyonov, Mirza, Sprygin,
Ivanov v UK (2000); and Hatton and Others v UK (2001).
There have also been challenges under this article to the
legal aid system as a denial of an effective remedy (see
McShane v UK (2002)).

Judicial review an effective remedy?
� Smith and Grady v UK (2002): the Court said of the

concept of ‘Wednesbury unreasonableness’ that:
…the threshold at which…the Court of Appeal could find
the Ministry of Defence policy irrational was placed so
high that it effectively excluded any consideration by the
domestic courts of the question whether the interference
with the applicant’s rights answered a pressing social need
or was proportionate to the national security and public
order aims pursued…

 
The adoption of the doctrine of proportionality into judicial
review is likely to address this concern in part, but there
remains the problem that judicial review is essentially a
review of the procedures behind a decision; it provides no
appeal against the merits of a decision. (See more on this
in Chapter 5.)
 

Article 14—Prohibition of discrimination
The enjoyment of the rights and freedoms set forth in this Convention
shall be secured without discrimination on any ground such as sex, race,
colour, language, religion, political or other opinion, national or social
origin, association with a national minority, property, birth or other status.

 
Article 14 provides for a right not to be discriminated against,
but only in respect of the other rights laid down in the
Convention and its protocols. It is not a free standing prohibition
on discrimination and does not apply unless the facts raise
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an issue of breach of another Convention right. However, the
ECtHR has frequently found violations of Art 14 read in
conjunction with another article of the Convention, without
finding a violation of the latter. The principle is set out in
Grandrath v FRG (1967).

Immigration
 
� Abdulaziz and Others v UK (1985): female applicants

wanted to bring their non-national spouses into the
country, but were rejected. The Court found no violation
of Art 8 but did find a violation of Art 14, since less
stringent rules applied to husbands bringing in their
spouses. The law was subsequently equalised.

 
 

Article 15—Derogation in time of emergency
1 In time of war or other public emergency threatening the life of the

nation any High Contracting Party may take measures derogating
from its obligations under this Convention to the extent strictly required
by the exigencies of the situation, provided that such measures are
not inconsistent with its other obligations under international law.

2 No derogation from Article 2, except in respect of deaths resulting
from lawful acts of war, or from Articles 3, 4 (paragraph 1) and 7 shall
be made under this provision.

3 Any High Contracting Party availing itself of this right of derogation
shall keep the Secretary General of the Council of Europe fully
informed of the measures which it has taken and the reasons therefor.
It shall also inform the Secretary General of the Council of Europe
when such measures have ceased to operate and the provisions of
the Convention are again being fully executed.

 
 
Challenges to the validity of a derogation usually question
the state’s assertion that the situation prevailing is a ‘time of
war or other public emergency threatening the life of the nation’.
See reference to the UK’s current derogation under Art 5
above.
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Challenges
A challenge to the UK’s derogation from Art 5(3) (now
withdrawn) on the basis that the situation prevailing in Northern
Ireland did not amount to a public emergency was
unsuccessful in Brannigan and McBride v UK (1993). A wide
‘margin of appreciation’ was allowed to the UK.

The courts’ approach
� Lawless v Ireland (No 3) (1961): it was stated that a

derogation is to be interpreted narrowly, being permitted
only to the ‘extent required by the exigencies of the
situation’. In circumstances other than war, Art 15 requires
either a crisis situation or an exceptional and imminent
danger that ‘affects the whole population and constitutes
a threat to the organised life of the community of which
the State is composed’.

 

Article 16—Restrictions on political activity
of aliens
Nothing in Articles 10, 11 and 14 shall be regarded as preventing the
High Contracting Parties from imposing restrictions on the political activity
of aliens.

Article 16 has been severely criticised as not being in the
spirit of the ECHR, in that it is discriminatory and unnecessary.
It implies that the freedoms of expression, association or
assembly of an alien, as far as they involve political activities,
can be restricted to an extent over and above the normal
restrictions imposed in the second paragraph of the relevant
articles.
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Article 17—Prohibition of abuse of rights
Nothing in this Convention may be interpreted as implying for any State,
group or person any right to engage in any activity or perform any act
aimed at the destruction of any of the rights and freedoms set forth herein
or at their limitation to a greater extent than is provided for in the
Convention.

 
 

Article 18—Limitation on use of restrictions on
rights
The restrictions permitted under this Convention to the said rights and
freedoms shall not be applied for any purpose other than those for which
they have been prescribed.

Articles 17 and 18 provide standard limitations to the
interpretation of the Convention. It cannot be construed to
abuse rights that should be protected, nor can the permissible
restrictions be expanded upon.

Further substantive rights under various protocols
In addition, there are substantive rights contained in the
protocols to the Convention. These are the right to peaceful
enjoyment of possessions (First Protocol, Art 1), education
(First Protocol, Art 2), freedom of movement (Fourth Protocol,
Art 2), abolition of the death penalty in peace time (Sixth
Protocol), the right of appeal in criminal matters and
compensation for wrongful conviction (Seventh Protocol, Arts
2 and 3), equality between spouses (Seventh Protocol, Art
5), freestanding right to non-discrimination (Twelfth Protocol)
and abolition of the death penalty in time of war (Thirteenth
Protocol). The UK has yet to ratify the Fourth, Seventh, Twelfth
and Thirteenth Protocols. In relation to the right to education
(First Protocol, Art 2), the Government has entered a
reservation such that the right is limited by the requirements
of the Education Acts.
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The Human Rights Act 1998 is the culmination of a long
campaign for the incorporation into domestic law of the
European Convention on Human Rights.

Applauded in the House of Lords as ‘a masterly exposition
of the draftsman’s art’, the Act is generally regarded as
providing an ingenious solution to the problem of protecting
fundamental rights while maintaining parliamentary
sovereignty. However, the radical changes in UK law produced
by the Act should not be underestimated. In his article ‘The
Human Rights Act and parliamentary democracy’ (1999) 62
Modern Law Review, KD Ewing asserts: ‘It is unquestionably
the most significant formal redistribution of political power in
this country since 1911 and perhaps since 1688…’

Background to incorporation of the ECHR

Bringing Rights
Home3
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The Act came into force on 1 October 2000; two years on
from then, its importance and the extent to which it permeates
the daily practice of lawyers is unparalleled. It is essential for
any law student to have a clear grasp of the Act. This chapter
traces the route to incorporation of the European Convention
on Human Rights (ECHR) into English law.

The traditional approach to protecting rights in
the UK: ‘residual liberties’
In most constitutions there are declarations of particular rights
or liberties to be accorded to citizens. Often these rights have
an entrenched or protected status so that they cannot be
temporarily restricted or overridden by the political majority of
the day. The position in the UK has always been very much
different. As AV Dicey famously expressed it:
 

[In English law] the rules, which in foreign countries
naturally form part of a constitutional code, are not the
source but the consequence of the rights of individuals,
as defined and enforced by the courts.

An Introduction to the Study of the Law of the
Constitution (1885)

 
In other words, rights and freedoms were always regarded
negatively in the UK; you could do anything you wanted
provided there was no law against it, and equally you could
be assured that your individual rights were protected unless
an existing law explicitly gave permission to interfere with them.
The law in question was the ‘ordinary law enforced by the
ordinary courts of the land’.

In Entick v Carrington (1765), a cornerstone case of civil
liberties in the UK and the framework for the Fourth
Amendment to the US Constitution, Entick, a critic of the King,
had his house raided and personal papers taken by the
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authorities under a ‘general’ warrant. Entick sued on the basis
that the warrant was unlawful. The House of Lords ruled in his
favour, with Lord Camden making it clear that government, if
it intends to interfere with individual rights, will need to point
to specific statutory or common law powers. Similarly, the
historic law of habeas corpus does not positively protect a
right to liberty, but instead defines a remedy (namely an action
for false imprisonment) where such liberty is lost.

According to Dicey, the absence of a written constitution in
the UK is a strength, not a weakness. His thesis depended on
the view that laws would only ever impose narrow and tightly
defined areas of liability and that the judiciary would construe
rules strictly against the executive. Any such laws would be
created by a sovereign Parliament acting with a democratic
mandate. The law would be precise, in as much as it flowed
from specific judicial decisions giving specific remedies for
infringement, rather than dependent on a vaguely worded
constitutional document.

The system may appear weak, and indeed mystifying, to
many who see a constitutional Bill of Rights as the cornerstone
of liberty. However, a Bill of Rights is not an automatic
guarantee of rights; its efficacy depends on the integrity of the
institutions that apply it.

As Dicey pointed out, many freedoms, such as the freedom
of the press, were maintained with much more alacrity in the
UK during the 19th century than, say, in France, whose
Constitution of 1791 proclaims freedom of expression and the
liberty of the press, and yet whose great writers were often
published abroad due to restrictive press laws enacted in
France after the revolution.

Yet Dicey’s thesis becomes less convincing in contemporary
UK law. There has been much legislation that is not tightly or



60

Cavendish LawCards: Human Rights

narrowly drawn in areas that may encroachupon civil liberties.
Examples include the Criminal Justice and Public Order Act
1994 and, most recently, the Anti-Terrorism, Crime and Security
Act 2001. Powers of search and seizure under current legislation
might leave a contemporary Mr Entick with much to fear. The
view that judges will be robust in challenging the executive is
also questionable given the considerable amount of deference
that has been shown, for example, in relation to the use of
prerogative powers by the executive. Furthermore, Dicey’s
paradigm of ‘parliamentary sovereignty’, with an all-pervasive
Parliament continually adapting and adding to existing rights
and remedies under the mandate of ‘ordinary’ Britons, is clearly
under attack from the growth of executive power.

One further argument that is raised against the traditional
approach is that even where a democratically elected
parliament is effective in translating the will of its electorate,
democracy does not guarantee civil liberties. The policies that
are adopted may reflect the populist majority view, while the
rights of minorities are overlooked. This has raised particular
concern recently where broad anti-immigration policies have
gained popular support across Europe. As it was put in The
Three Pillars of Freedom; Political Rights and Freedoms in
the United Kingdom by Klug, Starmer and Weir (1995):
 

…not only are human rights best protected in a political
system based on the ‘will of the people’; but for that will
to be freely debated and expressed in ways which give
everyone the chance to be involved, certain fundamental
rights must be protected. A majority decision is
democratically legitimate only if it is a majority within a
society of equals.

 
Therefore, dissatisfaction with the traditional method of protecting
civil liberties was seen to grow in the 1990s, particularly since
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the long period of Conservative rule had seen many fundamental
rights eroded under broad ranging legislation. Those who argued
for giving fundamental rights a special status found
encouragement in the increasingly ‘Convention minded’ decisions
of some members of the judiciary in the years leading up to
incorporation—although a clear and common understanding of
what ‘constitutional rights’ meant and how they should be
protected remained lacking in the British system.

The ECHR in the British courts prior to
incorporation
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The approach of the UK courts towards the Convention has
been the traditional dualist approach to international treaties,
based on parliamentary sovereignty. They form no part of the
domestic law until incorporated (see Kaur v Lord Advocate
(1980)). Thus, in Malone v Metropolitan Police Commissioner
(1979), despite expressing the view that the safeguards
available against the ‘unbridled’ use of telephone tapping fell
‘far short’ of Convention principles, Sir Robert Megarry VC
was nonetheless obliged to state:
 

All that I do is to hold that the Convention does not, as
a matter of English law, confer any direct rights on the
plaintiff that he can enforce in the English courts.

 

Further confirming the principle of parliamentary sovereignty
in Re M and H (Minors) (1983), Lord Brandon stated:
 

English courts…are bound to give effect to statutes
which are free from ambiguity even if those statutes
may be in conflict with the Convention.

 

However, where an ambiguity arose in legislation for the court
to interpret, the ECHR could be used as an aid to establish
Parliament’s intention, but again that would not extend to a
jurisdiction to enforce rights and freedoms under the
Convention. Lord Bridge clarified the position in R v Secretary
of State for the Home Department ex p Brind (1990). The Home
Secretary had used his discretionary power under s 29(3) of
the Broadcasting Act 1981 to issue directives preventing
broadcasters using the actual voices of members of certain
proscribed organisations. The directives were challenged on
the basis that they breached Art 10 rights. First, Lord Bridge
enunciated the basic law of interpretation:
 

But it is already well settled that, in construing any
provision in domestic legislation which is ambiguous in
the sense that it is capable of a meaning which either
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conforms to or conflicts with the Convention, the courts
will presume that Parliament intended to legislate in
conformity with the Convention, not in conflict with it.

 
Yet he went on to state that the Home Secretary was acting
under legislation which was not ambiguous: he was acting
within a discretion clearly given by the legislation. It was not
for the court to go on and require the Home Secretary to use
his discretionary powers in conformity with the ECHR, since
that ‘would be to go far beyond the resolution of an ambiguity
[and] would be a judicial usurpation of the legislative function’.

The Brind decision was also illustrative of the regard to be
had for the Convention in judicial review. The courts generally
have shown reluctance to abandon the Wednesbury test,
traditional in English public law, which assesses the
reasonableness of an executive or administrative decision.
There has been reluctance to adopt any test of ‘proportionality’,
and in Brind, the court was unwilling to consider whether the
minister could have taken a more ‘Convention compliant’
decision—although in other cases the courts did indicate that
they would apply a more stringent test of reasonableness
where fundamental rights were in play. In Ministry for Defence
ex p Smith (1996), the court stated:
 

The more substantial the interference with human rights,
the more the court will require by way of justification
before it will be satisfied that the decision was
reasonable.

 

Outside of judicial review, the judges have felt less restrained
in adopting ECHR principles in the development of the
common law. They were free to employ the ‘legal deceit’ that
the common law had always recognised the values contained
in the Convention. The courts showed greatest resolve in
relation to protecting ‘freedom of expression’ rights. In
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Derbyshire CC v Times Newspapers (1993) regarding the
question of whether a local council could bring an action in
libel against a newspaper, Butler-Sloss LJ in the Court of
Appeal stated:
 

Where there is ambiguity, or the law is otherwise unclear
as so far declared by an appellate court, the English
Court is not only entitled, but…obliged to consider the
application of Article 10.

 
Similarly, Lord Goff in AG v Guardian Newspapers (No 2)
(1990) considered it his duty, where free to do so, to interpret
the law in accordance with the Convention.

The approach was not consistent, though. In relation to
other Convention rights the courts adopted a less generous
approach, particularly in dealing with matters such as protests
and public order. As Lord Bingham pointed out in a lecture,
The European Convention on Human Rights: time to
incorporate’ (Law Quarterly Review, 1993):
 

If in truth the common law as it stands were giving the
rights of UK citizens the same protection as the
Convention—across the board, not only in relation to
Article 10—one might wonder why the UK’s record as a
Strasbourg litigant was not more favourable.

The impact of EU law
The UK’s membership of the European Union (EU) should not
be disregarded in relation to its importation of rights into the
domestic courts. EU law mainly creates social and economic
benefits. However, subsequent to the Amsterdam Treaty 1997,
the EU has adopted a doctrine of respect for fundamental rights
as outlined in the ECHR, which brings their consideration into
the remit of the European Court of Justice. The full impact of
this is not yet clear, but the EU has already had an important
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impact on domestic rights in providing sex discrimination, data
protection and freedom of movement directives. EU law can, of
course, have direct effect in UK courts and can override a UK
statute (Factortame (1991)). As Lord Slynn noted, the effect of
the recognition in EU law of Convention principles was that the
Convention was entering by the ‘back door’. Clearly, his
implication was that the Convention should enter through the
‘front door’ via incorporation. It was, he said,
 

…quite plain that many, although perhaps not all, of the
cases (going to Strasbourg) could be dealt with just as
well and more expeditiously by our own judges here.

House of Lords Debates, 26 November 1992
 

The separate impact of the EU Charter of Fundamental Rights
(which contains rights similar to the ECHR with a number of
additional social and worker rights) is as yet unclear, as its
legal status will not be clarified before 2004. The UK is resisting
its having a binding effect, but in any event the Charter will act
as a further aid to interpretation of EU law.

The need for a ‘higher law’
In the years leading up to incorporation, it was clear that
throughout the domestic legal system there was an increasing
willingness to have consideration for fundamental rights. The
inconsistencies and lack of definition in the traditional approach
had highlighted the need to give such rights clear definition
and status within domestic law. As Klug, Starmer and Weir
(above) put it:
 

The three pillars of the ‘British system’ for protecting
rights—Parliament, public opinion and the courts—
requires the additional support of a consistent set of
positive rights which act as a ‘higher law’, to which all
legislation and policy must conform…Such a resource
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would strengthen Parliament against the executive, would
provide an additional support to public opinion, and would
give the courts constitutional legitimacy and established
standards and tests for the interpretation of statute, judicial
review and the development of the common law.

 
Similarly, Lord Bingham expressed the judiciary’s lack of power
to protect fundamental rights in the absence of a ‘higher’ law:

The elective dictatorship of the majority means that, by
and large, the government of the day can get its way,
even if its majority is small. If its programme or its practice
involves some derogation from human rights Parliament
cannot be relied on to correct this. Nor can judges. If
the derogation springs from statute, they must faithfully
apply the statute. If it is a result of administrative practice,
there may well be no basis upon which they can interfere.
There is no higher law, no frame of reference, to which
they can properly appeal.
‘The European Convention on Human Rights: time to

incorporate’ (LQR, 1993)

So the arguments were built for adopting a ‘higher’ law to
protect fundamental rights. But what should the substance of
the rights be? Most argued, as did Lord Bingham, for
incorporation of the ECHR. But there were also those who
argued that incorporation of the ECHR would not be enough,
and that what was needed was a new domestic Bill of Rights,
adapting and modernising Convention principles to the UK’s
own situation.

Arguments for a Bill of Rights
Those who argued for a domestic Bill of Rights were for the
most part not arguing against incorporation. John Wadham
agreed that incorporation was necessary as a ‘first step’ and
that the ECHR should ‘remain available to buttress a domestic
Bill of Rights’. However, in Why Incorporation of the ECHR is
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Not Enough (1996) he examined the deficiencies of the
Convention.

Wadham argues that in order to protect rights, at times the
meaning of the text of the Convention has had to be stretched to
a point of distortion, and in effect to judicial legislating. He uses
the example of Art 8 providing adult gay men with protection
from prosecution for consenting sexual intercourse (Dudgeon v
UK (1981)), an interpretation that would not have occurred to
those who drafted the ECHR. A new Bill of Rights could provide
a much more comprehensible right to sexual privacy. He also
points out a number of anachronisms in the Convention, including
the right to imprison vagrants, alcoholics and those likely to spread
infectious diseases under Art 5(1)(c). There is also the criticism
that the Convention contains long lists of exceptions primarily
tailored to the interests of state institutions.

The absence of certain rights from the Convention has also
been highlighted—eg, the limited rights for asylum seekers
and immigrants, lack of equality rights between spouses,
limited anti-discrimination provisions and limited privacy rights.

Much debated was the absence of a ‘right to know’. Article
10 (freedom of expression) might be relied upon to ensure
that information obtained by journalists and others about
Government policies or misuses of power can be

Advantages of incorporation of Disadvantages of incorporation
the ECHR of ECHR

Ready to hand Age of Convention
Avoids protracted legislating Wide ranging exceptions
UK already bound internationally Missing rights
Rich body of Strasbourg jurispru-
dence

Difficulties in amending ECHR
Uniform development in European
human rights
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communicated to the public at large, but what of the information
the Government decides should not be made available? The
Convention provides no express right to obtain information.
The importance of access to information was underlined by
Ronald Dworkin, who observed:

There is no genuine democracy…unless voters have
had access to the information they need so that their
votes can be knowledgeable rather than merely
manipulated responses to advertising campaigns.

Does Britain Need a Bill of Rights? (1996)

Therefore, public scrutiny both of policy formulation and of the
basis of decision taking is central to securing civil liberties and
ensuring that a ‘rights based culture’ develops within government
itself. Partially in response to these arguments and in order to
supplement the HRA 1998, the Labour Government did introduce
the Freedom of Information Act (FOIA) 2000, though it does not
enter into force until 2005. This is a positive development from
the previous position where there was no legal basis to obtain
information, but the FOIA 2000 is severely limited, particularly in
the area of access to government information, which is heavily
guarded by class exemptions and a ministerial veto.

As regards the other missing rights, it might be argued that
they can and have been addressed by means of additional
protocols to the Convention. But this raises the further argument
voiced by John Wadham for a domestic Bill of Rights: the
procedural difficulties relating to the Convention. To amend or
extend the Convention there are several procedural obstacles,
‘not least of course the need to obtain the consent of more than
thirty countries that are now members of the Council of Europe’
(the number has since grown to 44). He contrasts this with a
domestic Bill of Rights, which would provide a modern platform
upon which Parliament would be free to develop rights.
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Arguments against a Bill of Rights
Despite these deficiencies, the overwhelming majority of
human rights bills considered by Parliament simply advocated
the incorporation of the ECHR. The arguments against drafting
a tailor-made domestic Bill of Rights centred on the fact that it
would be an extremely burdensome task, involving an
inordinate amount of the legislature’s time. The difficulty of
reaching cross-party agreement on the extent of rights was
likely to result in unsatisfactory compromise. There was also the
concern that the development of uniform European standards
of human rights would be hindered. By contrast, the
Convention was ready to hand with a long history of
jurisprudence, and it was already binding on the UK
internationally. Finally, the issue of missing rights could be dealt
with by supplementary domestic legislation, such as the FOIA
2000, or by ratification of additional protocols to the
Convention.

How could the Convention be incorporated?
Once the path to incorporation of the ECHR had been settled
upon, the debate centred upon how this might be best
achieved. How could Convention rights in the ECHR be
‘entrenched’ while at the same time maintaining the tradition
of parliamentary sovereignty? The two questions asked were:
 
� What is to stop outright repeal by a future Parliament of

the entire Act incorporating the ECHR?
� What will prevent inconsistent legislation overriding

incorporated rights?
 
The first question regarding outright repeal was dealt with
speedily by Lord Bingham:
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Constitutional experts point out…that the unwritten British
constitution has no means of entrenching…a law of this kind.
Therefore, it is said, what one sovereign Parliament enacts
another sovereign Parliament may override: thus a government
minded to undermine human rights could revoke the
incorporation…I would give this argument beta for ingenuity
and gamma, or perhaps omega, for political nous. It is true in
theory that any Act of Parliament may be repealed. Thus
theoretically the legislation extending the vote to the adult
population, or giving the vote to women,… or safeguarding
the independence of judges, or providing for adhesion to the
European Community, could be revoked at the whim of a
temporary majority. But absent something approaching a
revolution in our society such repeal would be unthinkable.

‘The European Convention on Human Rights: time to
incorporate’(LQR, 1993)

The second question of dealing with ‘inconsistent’ legislation
was of more practical concern to the Government. Should a
power be given to the courts to strike down ‘inconsistent’
legislation? Could this be squared with parliamentary
sovereignty? It is useful here to consider some models of
‘entrenchment’ or protection for certain laws (see the table at
the end of the chapter for a summary of these models).

Initially rejected options
Two methods of entrenching or giving special status to a Bill
of Rights used in other countries, particularly those with a
written constitution, were dismissed at the outset as
unworkable within the British constitution and the concept of
parliamentary sovereignty:
� Full entrenchment, such that the substance of certain laws

can never be changed (eg, parts of German law are
entrenched in this manner and they can never be repealed
or amended unless there is a complete break with the
existing legal order in Germany).
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� Partial entrenchment, which limits the ‘manner’ in which
certain laws can be changed by future parliaments (eg,
the US Constitution can only be amended by a proposal
approved by two-thirds of each House of Congress, and
such a proposal must then be ratified by three-quarters
of the states’ legislatures).

The argument that a sovereign British parliament cannot entrench
laws by divesting itself of authority in these two ways is by no
means settled among academics, but in any event these options
were rejected as too controversial by the Labour Government in
the White Paper, Rights Brought Home: The Human Rights Bill,
introduced shortly after it came to power in 1997.

There remained, however, other weaker models of
protection which afford special status to certain laws while
maintaining parliamentary sovereignty. These were considered
by the Government in the 1997 White Paper.

The models considered
� European Communities Act (ECA) 1972, affording special

status to EU law.
� Existing models for protecting Bills of Rights in

Commonwealth countries which maintained traditions of
parliamentary sovereignty.

The European Communities Act 1972
Section 2(4) of this Act provides: ‘any enactment passed or to
be passed…shall be construed and have effect subject to the
foregoing provisions of this section.’ The ‘foregoing provisions’
are those in s 2(1) giving effect in the UK to directly effective
EU law. In other words, directly effective EU law takes
precedence over a domestic statute. Therefore, controversially,
where a statute is in conflict with EU law, the inconsistent
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provisions of that statute must be set aside by the court
(Secretary of State for Transport ex p Factortame (1989)). The
concept of parliamentary sovereignty is said to remain
undisturbed since it is available to Parliament to repeal the
ECA 1972 outright and that, in disapplying the inconsistent
provisions, the court is simply fulfilling Parliament’s intention
under the ECA 1972 to legislate compatibly.

Given that repeal of the ECA 1972 is politically unlikely,
EU law is in effect entrenched (political entrenchment). The
difficulty in applying this approach to incorporation of the ECHR
is that there is no equivalent concept of ‘directly effective’
ECHR law. Other models needed to be considered.

Commonwealth models
� Strong incorporation: the Canadian Charter of Rights and

Freedoms 1982 enables the courts to strike down any
legislation which is inconsistent with the Charter, unless
it contains an explicit statement that it is to apply
‘notwithstanding’ the provisions of the Charter. It is said
that parliamentary sovereignty is maintained since the
judiciary will only be striking down a statute on the
mandate of the democratically elected parliament.

Where such legislation is struck down it may be re-
enacted with a ‘notwithstanding’ clause. Most commentators
would suggest that governments are politically unlikely to
use this type of clause, in so far as it would be a confession
that legislation breaches basic rights. Therefore, this would
represent a relatively strong form of protection.

� Weak incorporation: in the New Zealand Bill of Rights
Act 1990 there is no power to strike down a statute. It is
an ‘interpretative’ statute which requires past and future
legislation to be interpreted consistently with the rights in
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the Act as far as is possible, but provides that the
legislation still stands if that is impossible.

� A hybrid: the Hong Kong Bill of Rights Ordinance 1991
combined the two approaches, with all previous legislation
subordinated to the Ordinance, but applying the
‘interpretative approach’ to future legislation.

Chosen model

As can be seen in detail in Chapter 4, the Government decided
not to include in the HRA1998 any power to disapply or ‘strike
down’ primary legislation. In dismissing the approach under
the ECA 1972, the Government differentiated between the
UK’s ‘absolute’ obligations under EU law as opposed to those
under the ECHR. Nor was the Canadian model adopted, which
also allows inconsistent statutes to be struck down. In the view
of the White Paper, ‘the Human Rights Bill is intended to
provide a new basis for judicial interpretation of all legislation,
not a basis for striking down any part of it’.

The approach chosen bore most similarity to the New
Zealand model in being an Interpretative only’ statute. Section
3 of the HRA 1998 provides a ‘rule of construction’ to apply to
past as well as future legislation, very similar to the New
Zealand approach. Section 3 reads:

(1) So far as it is possible to do so, primary legislation
and subordinate legislation must be read and given effect
in a way which is compatible with the Convention rights.

Importantly, there is also the additional power under s 4 to make
a ‘declaration of incompatibility’. This will not in any way disapply
or strike down primary legislation, but remains a powerful tool to
put Parliament on notice that, in the courts’ view, the legislation
breaches Convention principles. The full details of this and the
other innovations of the HRA 1998 are examined in Chapter 4.



Models for incorporation of ECHR
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This chapter looks in detail at the British ‘model’ of
incorporation of the European Convention on Human
Rights (ECHR), as implemented by the Human Rights Act
(HRA) 1998. The chapter begins with the basic principles
underlying the Act and then moves onto the most important
sections of the Act, using illustrations where relevant.

Introduction
As noted in Chapter 3, the chosen approach to incorporation
under the HRA 1998 is closer to the New Zealand model than
the Canadian model. The Act adopts an ‘interpretative’ only
approach and consequently the courts are not empowered to
strike down incompatible primary legislation. The Lord
Chancellor indicated that the intention was to learn from the
experience of others but not to be constrained by it and that a
‘distinctively British approach for our British Parliament and
British courts’ was to be adopted. There are a number of novel
features in the British approach. The Lord Chancellor summed
up the British model of incorporation as follows:
 

The [Act] is based on a number of principles. Legislation
should be construed compatibly with the Convention as far
as is possible. The sovereignty of Parliament should not be
disturbed. Where the courts cannot reconcile the legislation
with Convention rights, Parliament should be able to do
so—and more quickly if appropriate, than by enacting
primary legislation. Public authorities should comply with
Convention rights or face the prospect of legal challenge.
Remedies should be available for a breach of Convention
rights by a public authority.

House of Lords, 5 February 1998
 
Particular attention should be drawn to the following ‘novel’
features of incorporation under the HRA 1998:

The Human Rights
Act 19984
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� Declarations of incompatibility (s 4).
� Functional definition of public authorities (s 6).
� Inclusion of courts and tribunals as ‘public authorities’ (s

6(3)).
� Power to take remedial action (s 10).
� Special provisions in relation to Arts 10 (freedom of

expression) and 9 (freedom of thought, conscience and
religion) (ss 12 and 13),

� Statements of compatibility on the face of new legislation
(s 19).

� Limits to retrospectivity (s 22).

New legal challenges
The effect of the Act is that new legal challenges may be
mounted against public authorities for breach of Convention
rights, as illustrated in the diagram below.
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The normal position will be that where an applicant has
had his or her Convention rights infringed by a public authority,
any such action or omission will be unlawful, and consequently
the applicant will be entitled to an appropriate remedy in the
courts.

No power to disapply primary legislation
However, where an applicant has had his or her Convention
rights infringed by a public authority, but the public authority
was obliged to act in this manner by the provisions of primary
legislation, the applicant will not be entitled to a remedy. This
is because primary legislation cannot be struck down by the
court and consequently the incompatible acts of the public
authority remain valid and lawful. The court may make a
‘declaration of incompatibility’, but that will provide no remedy
to the victim. Indeed, as we shall see in the discussion of s 4
of the HRA 1998 below, a declaration may preclude the
applicant’s right to a remedy.

It may be that action is taken by the relevant minister or
Parliament to remedy the offending legislation, but that will
be of no assistance to the instant applicant, other than perhaps
in ensuring that future actions of the public authority do not
infringe Convention rights.
 

Example
R (H) v Mental Health Review Tribunal (2001): the
Review Tribunal, under provisions of the Mental Health
Act (MHA) 1983, could only release a mental health
patient from detention if they satisfied themselves that
the patient was not suffering from mental disorder, rather
than positively being satisfied he was so suffering. In
effect this placed the onus of proof on the restricted
person and as such could not be construed by the court



Operation of the HRA 1998
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Operation of the HRA 1998

Section Contents

1 The Convention Rights
2 Interpretation of Convention rights
Legislation
3 Interpretation of legislation
4 Declaration of incompatibility
5 Right of Crown to intervene
Public authorities
6 Acts of public authorities
7 Proceedings
8 Judicial remedies
9 Judicial acts
Remedial action
10 Power to take remedial action
Other rights and proceedings
11 Safeguard for existing human rights
12 Freedom of expression
13 Freedom of thought, conscience and religion
Derogations and reservations
14 Derogations
15 Reservations
16 Period for which designated derogations have effect
17 Periodic review of designated reservations
Judges of the European Court of Human Rights
18 Appointment to European Court of Human Rights
Parliamentary procedure
19 Statements of compatibility
20 Orders etc under this Act
21 Interpretation, etc
22 Short title, commencement, application and extent
Schedules
Sched 1 Part I—The Convention

Part II—The First Protocol
Part III—The Sixth Protocol

Sched 2 Remedial orders
Sched 3 Part I—Derogation

Part II—Reservation
Sched 4 Judicial pensions
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as compatible with Art 5 of the ECHR, so a ‘declaration
of incompatibility’ was made. The fact that the Tribunal
was obliged to act incompatibly by primary legislation
meant that their actions remained lawful and there was
no successful cause of action for the applicant. How-
ever, this case generated the first remedial order under
s 10 of the HRA 1998, and subsequent review of H’s
detention placed the burden of proof on the tribunal.

Detailed analysis of the Act
For the rest of this chapter, the operation and impact of the
important sections of the Act are examined in greater detail.
The impact in recent case law is reviewed in Chapter 5.

The sections are not quoted here; to get the most out of
this chapter, have a copy of the Act to hand (you can find this
in a text and materials book, some statute books or at
www.hmso.gov.uk—click on ‘Legislation’).

Section 1: The Convention rights

As would be expected, the articles to be incorporated are those
in the first section of the ECHR which contain the substantive
rights. Procedural and other matters to be taken into account
at Strasbourg are of no direct relevance domestically. However,
note should be taken of the missing Arts 1 and 13. Article 1
provides that the state must secure to everyone the Convention
rights contained in Section I of the ECHR; Art 13 provides
that an effective remedy must be available to anyone whose
Convention rights have been violated.

In relation to Art 1, the Government’s view was that it was
inappropriate to incorporate a general international obligation
of this nature. The Lord Chancellor stated that the HRA 1998
as a whole ‘gives effect to Article 1 by securing in the United
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Kingdom the rights and freedoms of the Convention’. In
relation to Art 13, the view was taken that s 8 of the HRA
1998 already provides exhaustive remedies ‘and that nothing
further is needed’. The Lord Chancellor also expressed
concern that incorporating Art 13 might ‘lead to courts
fashioning remedies we know nothing about’ (House of Lords,
18 November 1997). Yet the domestic courts may still have
regard to Art 13 and its case law at Strasbourg when
considering remedies under s 8, without being specifically
bound by it.

‘…to have effect for the purposes of this Act…’
There has been discussion of the fact that the phrase does
not fully incorporate Convention rights such that they have
full force in domestic law. However, the debate was dismissed
by the Lord Chancellor as of little practical importance. The
only difference with full incorporation, he stated, was that
Convention rights were not ‘directly justiciable in actions
between private individuals’ (but see below for a discussion
of the ‘horizontal effect’ of the Act).

Section 2: Interpretation of Convention rights

The important point here is that Strasbourg jurisprudence does
not bind domestic courts but they must take it into account.
This would appear a logical position given that the UK is not
bound in international law to follow the European Court of
Human Rights’ (ECtHR’s) judgments in cases in which it was
not the respondent. The Lord Chancellor amplified the position:
 

[The Act] will of course permit UK courts to depart from
existing Strasbourg decisions and upon occasion it might
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well be appropriate to do so and it is possible they might
give a successful lead to Strasbourg.

 
As already noted in Chapter 3, Protocol 11 has restructured
the approach at Strasbourg. The newly structured ECtHR is
now the single adjudicative body there, and as such will be
the sole source of future jurisprudence. However, the earlier
decisions of the Commission and the Committee of Ministers
under the old and now replaced Arts 26, 27, 31 and 46 need
still to be considered.

Section 3: Interpretation of legislation

Section 4: Declaration of incompatibility

Sections 3 and 4 are at the heart of the British model of
incorporation. They need to be considered together as a
package. The Lord Chancellor explained the interaction of the
two sections in the House of Lords:
 

The Bill sets out a scheme for giving effect to the
Convention rights which maximises the protection to
individuals while retaining the fundamental principle of
parliamentary sovereignty. [Section] 3 is the central part
of the scheme. Section 3(1) requires legislation to be read
and given effect to so far as is possible to do so in a way
that is compatible with Convention rights. Section 3(2)
provides that where it is not possible to do so…that does
not affect its validity, continuing operation or enforcement.
This ensures the courts are not empowered to strike down
Acts of Parliament which they find to be incompatible with
Convention rights. Instead section 4 of the [Act]…
introduces a new mechanism through which the courts
can signal to the Government that a provision of legislation
is, in their view, incompatible. It is then for government
and Parliament to consider what action should be taken.

House of Lords, Report stage of the Bill
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Section 3: interpretation of legislation

‘So far as it is possible to do so, …’
In explaining this rule of construction, the Lord Chancellor
stated, ‘we want the courts to construe statutes so that they
bear a meaning that is consistent with the Convention
whenever that is possible but not when it is impossible to
achieve that’ (House of Lords, 18 November 1997).

Comparison with previous approach to interpretation
As noted in the last chapter, previously the court was only
enabled to take the Convention into account in resolving an
ambiguity in a legislative provision. According to the Lord
Chancellor, the new rule of construction:
 

…goes far beyond the [previous] rule. It will not be necessary
to find an ambiguity. On the contrary the courts will be required
to interpret legislation so as to uphold the Convention rights
unless the legislation itself is so clearly incompatible with
the Convention that it is impossible to do so.

 
Further, he approved the use of the same interpretative
techniques as used to ensure domestic legislation complies
with EC law, saying:
 

…even when this requires straining the meaning of words
or reading in words which are not there.

Tom Sargant Memorial Lecture, 1998

Examples of the courts’ approach so far
In practice, the approach of the courts to applying new
interpretative techniques has varied between what have been
called ‘activist’ and ‘minimalist’ approaches. An example of
the activist approach would be R v A; an example of the
minimalist approach would be Brown v Stott.
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Examples

R v A (2001): the House of Lords adopted an extremely
creative interpretative approach by reading implied
words into a legislative provision. The case concerned
s 41 (3)(c) of the Youth Justice and Criminal Evidence
Act 1999, which in rape cases expressly prohibits
evidence being adduced of a woman’s previous sexual
relations with the defendant. On the face of it, the
provision seemed incompatible with the defendant’s Art
6 right to a fair trial, in that such evidence could be crucial
to establishing his belief as to her consent, and a
declaration of incompatibility might have been made.
However, the House of Lords avoided a declaration,
which was referred to as a ‘measure of last resort’, and
instead read into s 41(3)(c) an implied qualification that
evidence that is necessary to ensure a fair trial under
Art 6 should not be rendered inadmissible by the section,
and therefore the evidence could be adduced in relation
to consent. To use Lord Steyn’s words, this was an
interpretation ‘which linguistically will appear strained’.

Brown v Stott (2001) exemplified the minimalist
approach. In that case, the Law Lords had to rule on
whether s 172 of the Road Traffic Act 1998 was
compatible with the Art 6 right to a fair trial. The section
makes it an offence for motorists not to tell the police
who was driving their vehicle. The coerced statement
can then be used as evidence at trial for the particular
offence in question. The provision offended against the
right to freedom from self-incrimination. In Saunders v
UK (1997), the ECtHR had ruled that coerced
statements that were subsequently used as evidence
would invariably breach Art 6. However, despite this,
the Lords ruled that the s 172 rule was not incompatible
with Art 6on the basis that the freedom from self-
incrimination was not an absolute right and that the
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general interest of the community needed to be taken
into account. The Lords also stated that deference
should be shown to the legislature’s ‘discretionary area
of judgment’.

 

Limits of interpretation: (1) judicial legislating; (2)
retrospectivity
The limits to powers of interpretation should be remembered.
First, the court should have regard to the distinction to be
made between legitimate interpretation and the redrafting of
statutes. For example, in Re W and B (Children: Care Plan)
(2002), the Court of Appeal interpreted provisions in the
Children Act 1989 to include a duty on local authorities to be
subject to ‘starred milestones’; in other words, they were
required to implement care plans within time limits. There was
no such express provision in the legislation. The House of
Lords ruled that this interpretation went beyond the boundaries
of legitimate interpretation. Secondly, s 22(4) of the HRA 1998
puts express limits on the retrospective application of the Act.
Given the topical nature of this complex issue, s 22 is examined
in more detail at the end of this chapter.

Section 4: declarations of incompatibility
The expected approach to the making of declarations was
outlined by the Home Secretary in the Commons, where he
stated: ‘We expect that, in almost all cases, the court will be
able to interpret legislation compatibly with the Convention.
However, we need to provide for the rare cases where that
cannot be done…’ This would seem to approve the approach
in R v A above, where the court referred to a declaration as a
‘measure of last resort’. Where a declaration of incompatibility
is made under s 4, the Home Secretary continued, ‘it is likely
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that the Government and Parliament would wish to respond
to such a situation and would do so rapidly’ (House of
Commons, 3 June 1998).

Who can issue a declaration?
Under s 3(5), only specified higher courts can issue a
declaration of incompatibility, including the High Court, the
Court of Appeal and the House of Lords.

Not a remedy for the applicant
An anomaly arises in that an applicant may wish to argue that
a declaration under s 4 should not be made. As already stated,
a declaration does not provide a remedy for an applicant, since
incompatible legislation remains valid and consequently the
public authority’s incompatible acts remain lawful. If the court
can be persuaded to construe the provisions of the legislation
so that they bear a meaning that is consistent with the
Convention, however strained, then it may be argued that the
public authority acted unlawfully by not following that ‘strained’
interpretation.
 
 

Example
R (H) v Mental Health Review Tribunal (2001): the
preferred submission of the applicant was not that
provisions of the Mental Health Act (MHA) 1983 were
incompatible with Ar t 5, which would require a
declaration of incompatibility; that would leave the
applicant with no cause of action against the public
authority, which had faithfully followed primary
legislation. Instead it was argued that the court could
construe the legislation compatibly and in so doing it
would find that the tribunal had not acted within this
compatible interpretation. In the event, the court found
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that it was impossible to construe the legislation
compatibly and a declaration was made, leaving the
applicant without a remedy.

Subordinate legislation
Section 3(2)(c) creates a distinction between incompatible
subordinate legislation where the parent Act prevents removal
of the incompatibility, and incompatible subordinate legislation
where that is not the case. In the case of the former, the
subordinate legislation remains valid since to hold otherwise
would be to disregard a provision of primary legislation, though
a declaration of incompatibility may be made under s 4(4). In
the case of the latter, the subordinate legislation may be struck
down on normal ultra vires grounds.

Declarations of incompatibility made by the courts
Many commentators were surprised to find that the first
declarations came in civil courts as opposed to criminal.
 
 

Examples
Wilson v First County Trust (No 2) (2001): the court made
a declaration on behalf of a pawnbroker. The court held
that s 127(3) of the Consumer Credit Act offended
against Art 6 and Protocol 1 (property rights) of the
ECHR, in that in the circumstances, the legislation rigidly
prohibited debt collection by means of an enforcement
order.

R (H) v Mental Health Review Tribunal (2001): provisions
of the MHA 1983 were found to be incompatible with
Art 5, in that they placed the onus of proof on the
defendant to show that he was no longer mentally ill
and was fit to be released.
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International Transport Roth GmbH v Secretary of State
for the Home Department (2002): the Immigration and
Asylum Act 1999 imposed fixed penalties of £2,000 on
lorry drivers for each clandestine entrant found in their
vehicle unless the driver could prove duress, lack of
knowledge or suspicion. The Court of Appeal ruled that
the scheme of the Act was criminal and although the
reverse onus of proof on drivers did not violate Art 6(2)
(the presumption of innocence), nonetheless the severity
of the sanctions and the scheme of the Act as a whole
represented a violation of Art 6. The case further
demonstrated the operation of proportionality in human
rights cases. The draconian sanctions were
disproportionate to the legitimate aim of controlling
illegal immigration. A declaration of incompatibility was
issued by the court.

 

Section 5: Right of the Crown to intervene

The object of s 5 is to ensure that the appropriate minister, in
the event of a declaration of incompatibility, is fully apprised
of the court’s view as to why a declaration is necessary. It will
also afford the minister the opportunity to address the court
on the object and purpose of the allegedly offending legislation.

The procedure to be followed for giving notice to the
relevant minister is set out in r 19.4A of the Civil Procedure
Rules (CPR) 1998 and rr 2 and 14A of the Criminal Appeal
Rules 1968.

Section 6: Acts of public authorities

Section 6 was explained as follows by the Home Secretary:
‘[Section] 6 makes it unlawful for public authorities to act in a
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Bodies Liability under HRA 1998

1 Obvious public authorities, all of whose All acts subject to
functions are public (eg government liability under the Act
departments, the police)

2 Hybrid organisations with a mix of Liable for their ‘public’
public and private functions (eg the acts but not for ‘private’
BBC, security companies who run acts (s 6(5))
prisons)

3 Organisations with no public functions No liability (subject to
(eg the press) horizontal effect?)

way that is incompatible with a Convention, unless they are
required to do so to give effect to primary legislation.’

‘any person certain of whose functions are
functions of a public nature…’

Functions of a public nature
There are three categories of functions of a public nature, as
illustrated below.
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The approach of the courts
The approach to defining public authorities has been variable
and at times unexpectedly cautious.
 
 

Example
R (Heather) v Leonard Cheshire Foundation (2002): the
LCF, a private charity, provides accommodation for the
disabled; some of its homes are funded by the local
authority. The court held that residents of homes funded
by the local authority could rely on their Convention
rights against that authority, but controversially not
against the charity, as it was held that it was not
exercising public functions. Similarly, in RSPCA v Meade
(2001) the RSPCA was not considered a ‘public
authority’.

Horizontal effect: liability under the HRA 1998?
The inclusion of courts and tribunals under s 6(3)(a) is of great
importance and has been the focus of considerable academic

debate. The main questioned posed was
whether this would give a ‘horizontal
effect’ to the Act, in other words, would
the Act have effect in actions between
private parties? The law is still developing
but the position adopted so far by the
courts may be explained as follows.

Section 6(1) planily states that it is
only the acts of public authorities that are
subject to liability under the HRA 1998
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(vertical effect). On the basis of the approach in s 6, clearly it
cannot have been intended that the Act should confer directly
enforceable rights between individuals. Therefore, there is no
direct horizontal effect. However, the inclusion of courts and
tribunals as public bodies under s 6(3)(a) requires them to act
compatibly with Convention rights, and so, it is argued, this
creates what has been called an ‘indirect’ horizontal effect. In
other words, although the parties in private proceedings will
not be able to rely on Convention rights directly, the courts
have a duty to apply the law compatibly with Convention rights
in those proceedings. That duty includes both interpreting
legislation and developing the common law in line with the
Convention, in effect giving the Act horizontal application.

Indirect horizontal effect

First, there will be an indirect horizontal effect where the court
is required to interpret legislation affecting proceedings.
Secondly, though less clear cut, there is the possibility of a
horizontal effect by virtue of the court’s duty to develop the
common law in line with the Convention. Recent case law such
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as the Douglas case (see below) suggests that the
development of the common law will provide an indirect
horizontal effect to the Act, at least in relation to some ECHR
articles. In that case, Arts 8 and 10 were under consideration
and therefore s 12 of the HRA 1998 fell to be interpreted.
Note that Douglas was an interim application and not a trial,
and therefore obiter as to the law, although the approach was
confirmed at trial in Campbell v Mirror Group Newspapers Ltd
(2002).
 
 

Example

Douglas v Hello! (2001): the marriage of Michael
Douglas and Catherine Zeta Jones was photographed
without permission and Hello! magazine intended to
publish the photographs. The couple sought an interim
injunction to restrain publication. The question that arose
was whether the couple would be able to rely on a
common law right to privacy arising out of Art 8 of the
ECHR. Previously the common law had not recognised
a right to privacy (Kaye v Robertson (1991)).

In considering the impact of the HRA 1998, Sedley LJ
posed the question: does s 6(3)(a) simply require the
courts’ procedures to be Convention-compliant or does
it require the law applied by the court to give effect to
Convention principles, even where proceedings are
between private parties? He was unwilling to answer the
question in respect of all Convention rights, but in relation
to Art 8 rights Sedley LJ’s view was that the impetus of
the HRA 1998 was such that the existing common law
doctrine of breach of confidence could be developed to
protect privacy rights between private parties.

 
However, the Lord Chancellor expressed some words of
caution in relation to the development of the common
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law,saying, ‘the courts may not act as legislators and grant
new remedies for infringement of Convention rights unless
the common law itself enables them to develop new rights or
remedies’ (House of Lords, 24 November 1997). Whether the
HRA 1998 will provide the impetus to develop the common
law equally in relation to all articles remains to be seen.

Section 7: Proceedings
Section 7 governs standing and access to justice under the
HRA 1998.

Standing: ‘victim’ test
Section 7(1) requires an applicant who brings a case under
the HRA 1998 to be a ‘victim’; this mirrors the approach at
Strasbourg. The ‘victim’ test for standing is narrower than the
‘sufficient interest’ test used in judicial review proceedings,
where public interest groups are allowed to bring cases on
occasion. The domestic courts will be allowed to hear
submissions (amicus briefs) from public interest groups under
the Act but they will not be treated as full parties.

There has, though, been flexibility in applying the ‘victim’ test at
Strasbourg and it is expected that the same approach will be
adopted by the domestic courts. Applications have been allowed
at Strasbourg where there is only a potential infringement of a
victim’s rights. There must be a reasonable likelihood that the
applicant would be subject to the impugned (questioned) measure.
Applications have also been allowed from indirect victims, such as
relatives affected by the violation of an individual’s rights.
 
 

Examples

Campbell and Cosans v UK (1982): children at a school
where corporal punishment was practised were
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considered victims on the basis that they had a ‘direct
and immediate interest in complaining’, even though they
had not in fact been punished.

Sutherland v UK (1998): the applicant was a victim for
the purposes of challenging the age of consent for lawful
homosexual intercourse. This was despite the fact that
he had never been prosecuted nor was likely to be.

McCann and Others v UK (1995), otherwise known as
the ‘Death on the Rock’ case: relatives were allowed to
bring cases on behalf of IRA terrorists shot dead in
Gibraltar.

 
Section 7(3) confirms that where an HRA claim is brought by
way of judicial review, the narrower ‘victim’ test will apply.

Access to justice
Under s 7(5), proceedings must be brought against a public
authority within one year; under s 7(5)(b), the court has a
discretion to extend the period where equitable to do so. The
rule is subject to any stricter time limits which may already exist,
such as the three month time limit in relation to judicial review.

Section 8: Judicial remedies

Section 8 provides that where a court finds that a public
authority has acted unlawfully in infringing an applicant’s
Convention rights, a court may grant ‘whatever remedy is
available to it and which seems just and appropriate’ (House
of Lords, 3 November 1997). Courts and tribunals will be limited
to remedies that are within their statutory powers.

A remedy might include the award of damages, in which
case under s 8(4) regard should be had to awards made at
Strasbourg and the concept of ‘just satisfaction’ under Art 41of
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the ECHR. This would suggest that awards are likely to be
low.

Criminal proceedings
Under s 8(2), damages cannot be awarded in criminal
proceedings. If during the course of a criminal trial it emerges
that a violation of an individual’s Convention rights has
occurred, that individual will be required to pursue any matter
of damages separately through the civil courts. However, the
utility of the HRA1998 for defendants in criminal trials is more
likely to be seen in the requirements of a fair trial under Art 6
and the possible exclusion of evidence which has been
collected unlawfully in breach of Convention rights. The appeal
process will also provide a remedy for the defendant for
breaches of Convention rights arising at trial.

Section 9: Judicial acts
The purpose of s 9 is to preserve the principle that proceedings
against a court or tribunal on Convention grounds can only
be brought by way of judicial review or on appeal.

However, there is one exception. Sub-section (3) provides
an exception to the general rule that awards of damages
cannot be made in respect of incompatible judicial acts: this
is where the applicant has been the victim of arrest or detention
in contravention of Art 5 of the ECHR. Article 5(5) requires
that a right to compensation be available in such cases. Such
damages may therefore be the subject of proceedings outside
the normal principle.

Section 10: Power to take remedial action
Section 10 is an important innovation of the HRA 1998 and
provides fast track procedures to amending legislation either:
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� where a declaration of incompatibility has been made, or
� in response to a finding of the ECtHR.

In normal circumstances, any amendment to legislation must
be made by Parliament, but in some circumstances the
Government will want to bring legislation into line with human
rights requirements more quickly than the normal
parliamentary process allows. In such case a remedial order
to amend legislation (primary or secondary) may be made by
a minister. It may only be made after the appeal process has
been exhausted and there must be ‘compelling reasons’ to
do so. Safeguards to the use of such an ‘executive’ power are
that it may only be used to remove incompatible provisions of
legislation and to protect human rights. Concerns about the
lack of parliamentary scrutiny were addressed by additional
procedural requirements in Sched 2 to the Act governing the
use of the orders. The schedule requires a draft of the order
to be laid before Parliament, including an explanation of the
incompatibility and the reasons for proceeding under s 10.
There are also minimum periods of consultation during which
representation may be made. Significantly, in exceptionally
urgent cases, para 2(b) of the schedule allows the minister to
make the order prior to laying the draft before Parliament.

It is important to remember that where a declaration of
incompatibility is made, there is no obligation on the minister or
Parliament to amend the relevant legislation. As an example, a
court might make a declaration after finding that abortion legislation
is incompatible with Art 2 rights to life, but the Government would
have no wish or obligation to amend the relevant legislation.
 

Example
The penalty regime imposed on lorry drivers for carrying
illegal entrants under the Immigration and Asylum
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Act1999 has been held to be incompatible with the
ECHR in International Transport Roth GmbH v Secretary
of State for the Home Department (2002). The court
issued a declaration of incompatibility. However, there
have been no moves by the Government to remedy or
amend the legislation.

 

Section 11: Safeguard for existing human rights

Section 11 clarifies that Convention rights are the ‘floor of
rights’ and allows other human rights jurisprudence in addition
to Strasbourg’s to be taken into account where appropriate.
Section 11 also confirms that all existing methods for the
protection of civil liberties developed under the common law
remain available to the applicant.

Section 12: Freedom of expression

Sections 12 and 13 were the result of protracted debate during
the Bill’s passage through Parliament and, in particular, intense
lobbying on behalf of the press and religious bodies.

Section 12 applies where the court is considering whether
or not to grant an injunction that would restrict freedom of
expression, eg, restricting a newspaper from publishing
photographs that may violate an individual’s Art 8 rights—as
in Douglas v Hello! (2002).

In such circumstances, s 12(4) requires the court to have
‘particular regard’ to Art 10 rights, taking into account whether
or not the material is already in the public domain, whether
there are any public interest reasons for publishing, and having
regard to any privacy code such as the PressComplaints
Commission’s code, which outlines standards of behaviour
expected of the press.
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The intention of the section is to support freedom of
expression, for example in cases where Art 10 and Art 8 rights
clash. However, the Home Secretary made it clear that the
section does not give precedence to Art 10 rights. Indeed, in
recent case law, having ‘particular regard’ for Art 10 has been
interpreted by the courts to mean having ‘equal regard’ for
Art 8. In Douglas v Hello! Ltd (2001), Sedley LJ stated the
position as follows:
 

…by virtue of s 12(1) and (4) [of the 1998 Act] the
qualifications set out in Art 10(2) are as relevant as the
right set out in Art 10(1). This means, for example, the
reputations and rights of others—not only but not least
their Convention rights—are as material as the
defendant’s right of free expression. So is the prohibition
on the use of one party’s Convention rights to injure the
Convention rights of others.

 
Consequently, the section has been used to support
developments in the common law to protect Art 8 ‘privacy’
rights—eg, where there are flagrant breaches of the Press
Complaints Commission’s code. See also Thompson and
Venables v News Group Newspapers and Others (2001)
where, when considering Art 10 rights, equal regard was had
for Art 2 rights. The lives of the two boys who had killed Jamie
Bulger would have been at risk had newspapers been allowed
to publish their identities.
 
 

Example

Campbell (Naomi) v Mirror Group Newspapers Ltd
(2002): The Mirror published an article with photographs
of C, a model, leaving Narcotics Anonymous meetings.
The article asserted that C was a drug addict. C had
previously denied that she was an addict. Following the
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guidance given by Lord Woolf CJ in A v B (2002),
Morland J at first instance stated:

 
…A public figure is entitled to a private life. The individual,
however, should recognise that because of his public
position he must expect and accept that his actions will
be more closely scrutinised by the media.

 
The judge awarded damages to C on the basis that the
newspaper had been justified in uncovering her false
denials but not in publishing the accompanying
photographs. In order to meet the requirements of s 12
of the HRA 1998 the media should:

 
…respect information about aspects or details of the
private lives of celebrities and public figures which they
legitimately choose to keep private…unless there is an
overriding public interest duty to publish.

 
The Court of Appeal overturned this decision:

� the photographs were taken on the street and
therefore were not sufficiently confidential; and

� they had been used in order to back up a legitimate
story uncovering the falsity of C’s denial of her drug
addiction; therefore

� the newspaper would not be liable under a breach
of confidence claim.

Nonetheless, the court did approve of protection for
celebrities from press intrusions in appropriate
circumstances, stating:

 
…the fact that an individual has achieved prominence on
the public stage does not mean that his private life can
be laid bare by the media. We do not see why it should
necessarily be in the public interest that an individual who
has been adopted as a role model, without seeking this
distinction, should be demonstrated to have feet of clay.
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Section 13: Freedom of thought, conscience and
religion

Section 13 addressed concerns raised during the passage
through Parliament that the HRA 1998 might interfere with
religious practices in a number of ways. Examples cited
included concerns that the Act might force Catholic priests to
marry divorced or homosexual couples, or oblige church
schools to retain staff of different religious backgrounds. While
the section does not provide absolute protection for churches
or religious organisations, it nonetheless requires the court to
pay ‘particular regard’ to rights guaranteed under Art 9 of the
Convention, including the right of a church to act in accordance
with religious belief.

Sections 14–17, Sched 3: Derogations and
reservations

These sections incorporate derogations and reservations
made by the UK in relation to the ECHR. They detail
procedures relating to the addition or removal of derogations
and reservations from Sched 3 and the periods of time for
which they may have effect.

Note that ss 14 and 16 and Sched 3 have been amended
since enactment. This takes account of the withdrawal by the
UK of its derogation from Art 5(3) as well as the entry of a
new derogation by the UK from Art 5(1) pursuant to the Anti-
Terrorism, Crime and Security Act 2001 (see Chapter 3).

Section 19: Statements of compatibility

This section is one of the novel features of the Act and is
potentially very important. Ministers are required to make a
statement on the face of all new Bills regarding whether the
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provisions of new legislation are compatible with the
Convention.

The requirement should have a significant impact on the
scrutiny of draft legislation within government. In most cases it
will be expected that legislation will be stated to be compatible;
indeed, there is only one example so far of a minister being
unable to make a statement of compatibility (the Local
Government Bill 2000). Where such a statement cannot be
made, parliamentary scrutiny of the Bill is likely to be intense.

In his article ‘The Human Rights Act: one year on’ European
Human Rights Law Review (2001), John Wadham criticises
Parliament for not fully exploiting the potential usefulness of
this section.
 

An illuminating example of how the HRA could be used to
improve Parliamentary scrutiny is the…Terrorism Act 2000.
The Terrorism Bill made it a criminal offence to help organise
a meeting which would be addressed by someone who
professes to belong to a proscribed organisation… The
Bill was laid before Parliament with a statement of
compatibility, even though [it] raised clear issues in relation
to freedom of expression and association.

…[S]ection 19 should have been the driving force
behind the Parliamentary scrutiny of the Bill and the
Government should have been required to justify its
decisions to Parliament against defined human rights
principles, regardless of the merits of the legislation. It is
only if this does happen that Parliament, relying upon the
HRA, could be restored as a guardian of our rights. Section
19 statements, as they currently appear, are virtually
meaningless and say little more than that the Government
expects those that implement the measures to obey the
law. For Parliament to accept such bland uninformative
statements diminishes its authority.

The interaction with s 3 (interpretation of legislation) should
also be noted. The fact that the minister has declared the
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legislation to be compatible will give all the more impetus to
the courts to interpret legislation purposively to protect
Convention rights.

Section 22: Retrospective limits to
interpretation

The question of whether or not the HRA has retrospective
effect has caused some confusion and has resulted in some
inconsistent judicial reasoning. We must consider the
interaction of ss 3, 7 and 22(4) of the HRA 1998, in particular
the courts’ duty under s 3(2)(a) to interpret legislation
compatibly with Convention rights. This gives the court
authority to depart from pre-existing interpretations of
legislation in order to protect rights. But s 22(4) provides an
important public policy limitation to how far such new
protections may be extended where the events occurred prior
to the Act coming into force. Section 22(4) provides:

Paragraph (b) of subsection (1) of section 7 [the right to
rely on the Convention] applies to proceedings brought
by or at the instigation of a public authority whenever the
act in question took place; but otherwise that subsection
does not apply to an act taking place before the coming
into force of that section.

This provision was explained by Emmerson and Ashworth in
Human Rights and Criminal Justice (2001):

The general rule is that a complainant may not commence
proceedings under section 7(1)(a) or rely on Convention
rights in accordance with section 7(1)(b) unless the act
or omission complained of occurred after October 2, 2000.
However, where the proceedings have been brought by
or at the instigation of a public authority and the individual
wishes to invoke his Convention rights as part of a defence
to those proceedings the position is different. By virtue of
section 22(4) a person may rely on her Convention rights
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in the course of proceedings initiated by a public authority
whenever the act in question took place.

Implications of s 22(4)
The most obvious implication is that defendants will be able
to rely on their Convention rights in criminal cases where the
events occurred prior to the HRA 1998 coming into force.
However, in R v Lambert (2001), in a much criticised decision,
the House of Lords held that s 22(4) did not encompass
appeals from criminal proceedings originally tried prior to the
Act coming into force. This appeared to fly in the face of ECtHR
rulings which have consistently established that the fairness
of the trial process is to be taken as a whole and includes the
appellate stage. Despite grave doubts about the reasoning in
Lambert, the House of Lords felt bound to follow the decision
subsequently in R v Kansal (No 2) (2001).

Breaches of Convention rights occurring before the Act
came into force (2 October 2000) cannot be relied upon to
bring proceedings against a public authority. This was
confirmed in:

� R v Secretary of State for the Environment, Transport and
the Regions ex p Challenger (2000).

� Secretary of State for the Home Department ex p
Wainwright and Others (2002): conduct occurring in 1997
that amounted to an invasion of privacy could have no
remedy since the HRA did not introduce a right to privacy
retrospectively.

� Pearce v Governing Body of May field School (2001):
an applicant could not seek redress for discriminatory
behaviour on the basis of her gender orientation, as
the Act was not in force at the time of the conduct in
question.
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However, in the important decision in Wilson v First County
Trust Ltd (2001), the HRA was applied retrospectively to an
applicant’s claim. The reasoning given by the court in Wilson
was that it was not a question in that case of whether the
infringement occurred before the Act came into force, but
whether, in making an order in favour of one party after the
Act was in force, the court would be acting in a manner
inconsistent with the Act. In other words, the court has to
ensure that any order it makes is compatible with Convention
rights. This reasoning was followed in Matthews v Ministry of
Defence (2002) at first instance.

So, it seems reasonably settled that convictions valid before
the HRA 1998 came into force will not be reopened on the
basis of rights conferred by the Act. However, in any original
criminal proceedings, breach of Convention rights occurring
prior to the Act coming into force can be relied upon as a
defence.

In contrast, where proceedings are brought by an applicant,
breach of Convention rights occurring prior to 2 October 2000
cannot be relied upon. Yet in any such proceedings, the court
will still need to have regard to its obligations under s 6(3)(a)
when making any order affecting those proceedings. The
distinction appears to be drawn between the non-availability
of Convention rights to the claimant prior to 2 October 2000
and the duty of the courts to act compatibly after that date.
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In this chapter, recent developments in domestic case law
are briefly digested in relation to the relevant European
Convention of Human Rights (ECHR) articles. The chapter
ends with an attempt to form some conclusions on the
impact of the Human Rights Act (HRA) 1998 so far.

The chart below illustrates the primary issues since
enactment of the HRA 1998.

Case law under the Human Rights Act 1998

Article 2: Right to life

Does a right to life include a ‘right to death’ in
the form of assisted suicide?
 
� Pretty v DPP (2001): the House of Lords reached the

same decision as was subsequently reached by the

Recent
Developments5



108

Cavendish LawCards: Human Rights

ECtHR in Pretty v UK (2002), namely that Art 2 did not
contain a corollary ‘right to die’.

Withdrawal of treatment
� NHS Trust A v M; NHS Trust B v H (2001): withdrawal of

treatment where a patient is in a permanent vegetative
state does not infringe the right to life.

Risk to life in giving evidence
� R (A and Others) v Lord Saville (2001)—the Saville

enquiry into ‘Bloody Sunday’: soldiers were allowed to
give evidence elsewhere where there was serious risk to
their lives.

Clash with Art 10
� Thompson and Venables v News Group Newspapers

and Others (2001)—the Bulger case: in another example
of the horizontal effect of the HRA 1998, a permanent
injunction was granted to protect the boys’ new identities.
Their Art 2 rights outweighed any Art 10 rights the
newspapers might have in publishing details about the
boys.

Article 3: Prohibition of torture, degrading treatment

Prison conditions
 
� Napier v The Scottish Ministers (2001): the Court of

Sessions ruled that prison conditions violated Art 3 rights.

Life sentences for mentally ill offenders
� R v Drew (2002): the Court of Appeal held that there was

no violation of Art 3 or 5 in the imposition of a life sentence
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on a mentally ill offender where the making of a hospital
order would provide insufficient security to the public.

Article 5: Right to liberty and security

Custody
� R v Leeds Crown Court ex p Wardle (2001): the imposition

of a fresh time limit for custody where the accused was
charged with a second offence while in custody for a first
offence was not a breach of Art 5. The continued detention
was justified by the prosecutor’s need to prepare evidence
in relation to both offences.

Automatic life sentences
� R v Often and Others (2001): the imposing of an automatic

life sentence for a second serious offence under s 2 of
the Crime (Sentences) Act 1997 (in conjunction with s
109 of the Powers of the Criminal Court (Sentencing) Act
2000) was examined. The phrase ‘exceptional
circumstances’ used in the legislation to describe
circumstances where such a sentence would not be
imposed was interpreted to mean any circumstance where
the offender ‘did not constitute a significant risk to the
public’. This interpretation clearly allowed the courts
greater leeway not to impose a life sentence. See also R
v C (2002). Often has been applied in several subsequent
decisions (eg, R v Kelly (No 2) (2002)).

Home Secretary’s discretion to set tariff for
mandatory life prisoners
Despite the law developing such that the setting of the tariff
(minimum term of sentence) is now a judicial exercise in
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relation to discretionary life sentences and detention at Her
Majesty’s pleasure, in relation to mandatory life sentences
the Home Secretary continues to decide the length of the tariff
after hearing recommendations from the trial judge. The House
of Lords and the Court of Appeal, following a long line of
decisions, unanimously upheld this power in R v Secretary of
State for the Home Dept ex p Stafford (1999). However, the
judgment must surely now be questioned in the face of the
judgment in Stafford v UK (2002). The Grand Chamber at
Strasbourg unanimously found that there were violations of
Art 5(1) and (4), stating ‘that the lawfulness of Mr Stafford’s
detention after 1 July 1997 should have been periodically
reviewed by a court and not by a politician’.

Mental health restrictions
� R(C) v Mental Health Review Tribunal (2001): the listin of

hearings within limited specified periods breached Art 5
rights in that it did not ensure applications would be heard
as soon as reasonably practicable.

� Anderson and Others v Scottish Ministers (2001): the
Privy Council ruled that the detention of mentally ill
patients on grounds of public safety did not breach Art 5.

 
Secure accommodation order for children
� Re K (A Child) (Secure Accommodation Order: Right to

Liberty) (2000): the Court of Appeal ruled that a secure
accommodation order was justified by Art 5(1)(d) in that
it was for ‘the purpose of educational supervision’.

 
Detention of asylum seekers
� R (on the application of Saadi and Others) v Secretary of

State for the Home Department (2001): the detention of
asylum seekers for administrative convenience for seven
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days at a ‘reception’ centre was held by the Court of
Appeal not to breach Art 5, overturning the decision at
first instance. A test of proportionality was applied.

 
Article 6: Right to a fair trial

As expected, Art 6 has generated considerable case law. As
at Strasbourg, the approach of the domestic courts is only to
rule that a violation of the article has occurred where the overall
fairness of a trial has been affected, taking into account the
opportunity for remedy at the appellate stage. Minor
irregularities do not amount to a violation.

Criminal charge
� Matthewson v The Scottish Ministers (2001): accusations

of breaching prison rules did not amount to a criminal
charge, and Art 6 guarantees did not apply. In Re M (2001),
secure accommodation orders, though not criminal
proceedings, nonetheless were subject to Art 6 guarantees.

 

Independent and impartial tribunal/procedure
� Millar v Dickson (2001) and associated cases: it was held

that temporary sheriffs were not an independent and
impartial tribunal within the meaning of Art 6 of the
Convention (following Starrs and Others v Procurator
Fiscal (1999)).

� There was also some important case law in anticipation
of the HRA 1998 coming into force. In Locabail (UK) v
Bayfield Properties Ltd (2000) and Exp Pinochet (No 2)
(1999), new developments in the test for bias were
developed.

� R v Secretary of State for the Environment ex p Holding
and Barnes and Others (2001): overturning the decision



112

Cavendish LawCards: Human Rights

of the Divisional Court, the House of Lords adopted an
approach showing considerable deference to the
Secretary of State’s right to decide matters relating to
planning and development, despite his concurrent role
as a legislator on such matters. Despite complete
agreement among their Lordships that the Secretary of
State could not be viewed as being impartial, the court
held that the availability of judicial review of the
administrative decision provided sufficient safeguards and
remedies and therefore there was no breach of Art 6.

� R v Spear; R v Boyd (and other appeals) (2002): the
House of Lords held that courts-martial did not lack the
independence and impartiality required by Art 6.

� R v Jones (2002): the House of Lords held that a trial
against defendants on a robbery indictment could proceed
in their absence where they had absconded. J was
sentenced to 13 years in his absence. However, the
discretion to proceed should be exercised with the utmost
care and caution.

� Sander v UK (2001): a violation was found where a juror
reported that some members of the jury had made racist
remarks and jokes.

 

Evidence
� R v A (2001): the House of Lords considered that the

new provisions on rape in s 41 (3)(c) of the Youth Justice
and Criminal Evidence Act 1999, which restrict evidence
as to previous consensual sexual activity between the
complainant and the defendant, needed creative
interpretation to avoid its obvious incompatibility with the
Art 6 provisions. Evidence could be admissible in relation
to the issue of the defendant’s belief as to consent.



113

5 Recent Developments

� R v Botmeh; R v Alami (2001): where evidence was sought
to be withheld on public interest grounds, the Court of
Appeal ruled that the defence had no absolute right to
disclosure of the relevant evidence.

� Re R v Looseley (AG’s Ref No 3 of 2000) (2001): the
House of Lords examined the issue of entrapment. The
Lords ruled that it was acceptable and in line with
Convention r ights to provide a person with an
unexceptional opportunity to commit an offence but that
it would be unfair and an abuse of process to allow law
enforcement agencies to instigate an offence by offering
inducements.

Remedial proceedings
 
� Taylor v Lawrence (2002): the Court of Appeal ruled that

where a significant injustice had occurred, the court could
re-open an appeal, provided there was not an alternative
remedy of appeal to the House of Lords.

� R v Smith (Joe) (2000) and R v Craven (2001) confirmed
that where irregularities occur at trial which may be
remedied on appeal, there will be no violation of Art 6.

Time lapses
 
� Dyer v Watson; HM Advocate v K (2002): it was ruled

that it would be a violation of Art 6 for a boy charged
with a serious sexual offence when he was aged 13 to
be tried 28 months later. In King v Walden (Inspector of
Taxes) (2001), a delay of five years before a taxpayer
had his case heard was ‘marginally, but only just,
acceptable’.
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� Warnes and Simpson v H M Advocate (2000): one
extension of a 12 month time limit for bringing a
prosecution under the Criminal Proceedings (Scotland)
Act 1995 was acceptable, but a further extension of two
months was a breach of Art 6. Backlog of cases was not
a valid reason for an extension.

Equality between defence and prosecution
 
� R v Lee (AG’s Ref No 82 of 2000) (2002): defence was

not required to be represented by Queen’s Counsel
merely because the Crown was.

� R v Weir (2001): the House of Lords noted that the right
to a fair trial guaranteed under Art 6 did not require the
prosecution to be given equal rights to the defence, for
that would be to ‘stand the Convention on its head’.

 

Presumption of innocence/statutory compulsion
� Brown v Stott (2001): evidence given under statutory

compulsion (admitting to being the driver of a car) when
subsequently used in a conviction is not a violation of Art 6.

� R v Lyons, Parnes, Ronson and Saunders (2002), re
evidence given under statutory compulsion: the court held
that the HRA 1998 was not of retrospective effect and
moreover parliamentary sovereignty must be maintained.
Evidence could not be excluded as unfair when there had
been lawful compliance with a statute at the time of trial.

Presumption of innocence/reversal of onus of proof

� R v Lambert (2001): s 28(2) of the Misuse of Drugs Act
1971 was considered by the Lords. The section provides
that where a defendant is found with drugs in his
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possession, for a defence to be made out the defendant
is required to prove that he neither believed nor suspected
that the substance in question was a controlled drug. This
reversal of the onus of proof appeared to clash with the
presumption of innocence under Art 6(2). In a departure
from earlier decisions, the section was re-interpreted by
the court as only imposing the evidential, not the legal,
burden of proof on the defendant. However, this could
not aid the particular defendant in Lambert since, as has
already been noted, the House of Lords held that the
HRA 1998 did not permit appeal cour ts to apply
Convention principles retrospectively to pre-HRA 1998
trials. In DPP ex p Kebilene (2000), the Lords considered
a reversal of the onus of proof in s 16 of the Prevention of
Terrorism (Temporary Provisions) Act 1989 (now
repealed), but again, since the HRA 1998 was not in force
at the time of the judgment, no conclusive indication was
given to the compatibility of the legislation. Some
indications were given that the imposition of the legal
burden on the defendant would be likely to violate Art 6
once the HRA 1998 was in force.

� R v C (2002): the Court of Appeal held that the burden of
proof imposed under s 206(4) of the Insolvency Act 1986
was evidential only and that the word ‘prove’ in relation
to the statutory defence of proving no intent to defraud
was to be read as ‘adduce sufficient evidence’.

� The making of confiscation orders under the provisions
of the Criminal Justice Act 1988 and under the Drug
Trafficking Act 1994 was considered by the Lords in R v
Rezvi (2002) and in R v Benjafield (2002), respectively.
The ‘assumption’ in provisions of both Acts that property
held by the defendant was the proceeds of crime was
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examined for compatibility with Art 6(2), the presumption
of innocence. They also examined whether the
confiscation violated property rights of the First Protocol.
Both original cases were in fact tried before the HRA 1998
came into force and, following the non-retrospective rule
in R v Kansal (2001), that Act did not apply; however,
given the importance of the issues, the Lords sought to
resolve questions of compatibility for post-HRA 1998
cases. The Lords held that confiscation proceedings
formed part of the sentencing process that followed a
conviction and accordingly did not amount to a further
criminal charge; therefore, Art 6(2) did not apply, HM
Advocate v Mclntosh (Sentencing) (2001) applied.
Further, there was no violation of the First Protocol; the
provisions were a proportionate response to the problem
they aimed to address, namely depriving offenders of the
proceeds of their criminal conduct.

Article 8: Right to respect for private and family life

Monitoring/surveillance
 
� R v Ashworth Special Hospital Authority ex p N (2001):

the monitoring of telephone calls made by mental patients
with criminal propensities did not violate Art 8.

� R v Loveridge and Others (2001): the police filmed the
defendants at a magistrates’ court in order to link them to
other CCTV pictures taken during the course of a robbery.
The Court of Appeal ruled that the filming breached the
defendants’ Art 8 rights.

� R v X, Y and Z (2000): the Court of Appeal ruled that
there was no violation of Art 8 through the admission of
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evidence resulting from telephone intercepts made
according to the relevant law of the land. The law of the
land in this case was not the UK’s.

� R v Mason and Others (2002): the Court of Appeal held
that tapes from covertly recorded conversations of
suspects in police cells were admissible in evidence. The
arrests had been lawful and there was no bad faith on
the part of the police. A breach of Art 8 did not necessarily
render the evidence inadmissible.

Possession orders
� Poplar Housing and Regeneration Community

Association Ltd v Donoghue (2001): the making of a
possession order of a dwelling house did not contravene
the tenant’s Art 8 rights.

Prison searches
� R v Secretary of State for the Home Department ex p

Daly (2001): Mr Daly’s Art 8 rights were violated by the
blanket policy requiring prisoners to leave their cells while
searches were carried out which included examination
of privileged legal documents. The interference was to
an extent much greater than necessity required. Tests of
proportionality were applied.

Artificial insemination and prisoners
� R v Secretary of State for the Home Department ex p

Mellor (2001): a prisoner on a life sentence wished to
artificially inseminate his wife. The Court of Appeal ruled
that imprisonment was incompatible with conjugal rights.
The interference with the Art 8 right involved an exercise
in proportionality. The prison’s action was proportionate.
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In exceptional circumstances artificial insemination might
be permissible.

Gypsy way of life
� South Buckinghamshire DC v Porter (and associated

cases) (2001): the Court of Appeal ruled that the power
to grant an injunction was not to be used to evict gypsies
from their homes unless the needs of the environment
outweighed their Art 8 rights.

� Clarke v Secretary of State for the Environment, Transport
and the Regions (2001): in deciding whether to grant
planning permission to a gypsy to place a mobile home on
land, it could be a breach of Art 8 to take into account the
fact that he had refused the offer of conventional housing.

Retention of DNA samples
� R (S) v Chief Constable of South Yorkshire (2002): the

retention by the police of DNA samples of suspects after
they had fulfilled their purpose did not violate Art 8, provided
data was destroyed in cases which it turned out should
never have been initiated. However, note that in the pre-
HRA 1998 case of R v Nathaniel (1995), involving a
conviction for rape, the court held that evidence of
improperly retained DNA samples should have been ruled
inadmissible by the trial judge under s 78 of the Police and
Criminal Evidence Act 1984. In that case the defendant
had been told that the samples had been destroyed.

Deportation
� R v Secretary of State ex p Mahmood (2001): the Court

of Appeal upheld the Secretary of State’s decision to
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dismiss an application for judicial review of an illegal
entrant’s removal from the UK. The individual had been
married for some two years to a woman resident in the
UK who had borne him two children. The court ruled that
it was a reasonable decision in that the interference with
Art 8 rights was justified under Art 8(2) by the legitimate
aim pursued. This decision was criticised in several
subsequent cases for its failure to differentiate the
principles of Wednesbury reasonableness and the
doctrine of proportionality. In Daly (see above), the House
of Lords drew a line under Mahmood, recognising it as a
false start in that respect.

� R (Samaroo) v Secretary of State for the Home
Department (2001): where a decision to deport someone
is taken, there must be a fair balance struck between the
legitimate aim pursued and the individual’s Convention
rights. In the circumstances, the serious nature of the drug
trafficking offence committed by the individual concerned
prevented a violation of Art 8 being found.

Positive obligations?  
� Marcic v Thames Water Utilities (2002): a failure to act by

a ‘public authority’ to prevent flooding of the applicant’s
house was a breach of Art 8. The defendant had
responsibility for sewers that were inadequate to carry
all that flowed in them during heavy rains.

 

Press invasions of privacy

See Art 10 below.
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Article 9: Freedom of thought, conscience and
religion

Religious beliefs
� R v Taylor (Paul Simon) (2001): the prohibition of use of

cannabis in Rastafarian acts of religious worship did not
violate Art 9.

� Re Crawley Green Road Cemetery, Luton (2001): a
‘consistory’ court (headed by a bishop) granted a
humanist an order to have her husband’s remains
removed from consecrated to unconsecrated ground
pursuant to her rights under Art 9.

Article 10: Freedom of expression

Restriction of an individual’s right to freedom of
expression
� R (Farrakhan) v Secretary of State for the Home

Department (2002): the Home Secretary could rely on
the limitations in the second paragraph of the article so
as to restrict Mr Farrakhan, a controversial leader of the
US black movement, the Nation of Islam. He had
previously made public anti-semitic pronouncements.

� R v Shayler (2002): the House of Lords dismissed an
argument that a ban under the Official Secrets Act 1989
on unauthorised disclosure by a former employee of MI5
was contrary to the ECHR.

Clash with Art 8 rights
Perhaps the biggest development in the common law under
the HRA 1998 has been fashioned in this area, with the courts
developing the doctrine of breach of confidence to protect
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privacy rights. In effect this has delivered the first real horizontal
application of the Act.
 
� Douglas v Hello! (2001): an injunction restraining the

magazine against publishing pictures of D’s wedding was
discharged as the balance of convenience militated
against it, considering that the ‘privacy’ of the wedding
had already been sold to OK! magazine. However, in the
light of the HRA 1998, the court was willing to consider
the extension of the common law to protect privacy rights.
The court considered s 12 of the Act: the phrase in s
12(4) to ‘have particular regard’ for Art 10 rights was taken
to mean having equal regard for the limitations to the
right contained in Art 10(2), which included ‘the rights
and reputations of others’—in other words, the court must
have equal regard for Art 8 rights. This was the impetus
to developing the common law to include a novel respect
for privacy rights. See discussion of s 12 in Chapter 4.

� Beckham and Beckham v MGN Ltd (2001): following on
from Douglas, an injunction was continued against the
publishers to prevent publication of pictures of the
Beckhams’ new house in the Sunday People. However,
in A v B plc and Another (2002), the decision at first
instance to grant an injunction restraining a newspaper
from disclosing information concerning the adulterous
sexual relationships of a professional footballer was
overturned on appeal.

� Campbell v Mirror Group Newspapers Ltd (2002): the
court indicated that it would require substantial public
interest reasons to be given by the press for an invasion
of an individual’s private life. However, the decision to
award damages to C at first instance was overturned by



122

Cavendish LawCards: Human Rights

the Court of Appeal on the basis that the newspaper was
entitled to use the photographs of C leaving Narcotics
Anonymous in order to expose the model’s denials of
drug addiction as false. Flagrant breaches of the Press
Complaints Commission’s code would be likely to result
in a violation of Art 8 rights (eg, use of telephoto lens,
photographs taken in private circumstances, photographs
of children without consent).

Article 14: Prohibition of discrimination

In a decision of the Special Immigration Appeals Commission
(July 2002), the judges ruled that the detention of nine
suspected terrorists held under the extended powers of
detention provided by the Anti-Terrorism, Crime and Security
Act 2001 breached Art14 of the ECHR. The judges had been
excluded from ruling on the obvious incompatibility with Art
5(1) owing to the UK’s related derogation (see Chapter 2).
However, the SIAC found that the provisions for detention were
discriminatory as they only applied to foreign nationals.

This decision was overturned by the Court of Appeal
(October 2002), Lord Woolf stating that it is well established
in international law that states may distinguish between
nationals and non-nationals, especially in times of emergency.

Protocol 1, Art 1: Right to peaceful enjoyment of
possessions

Article 1 of the First Protocol protects an individual from
arbitrary interference with his or her possessions. Any law that
interferes with or deprives an individual of his or her
possessions will only be justified if it is in the public interest
and proportionate to the aim pursued.
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� Lindsay v Commissioners of Customs and Excise (2002):
the Court of Appeal held that the seizure and non-return
of motor vehicles of those who evaded duty on tobacco
and alcohol was not justified in the public interest and
was not proportionate to the aim pursued. It failed to
distinguish between commercial smuggling and
importation for distribution among friends and family.

� Family Housing Association v Donnellan and Others
(2002): the rules on adverse possession in s 15 of the
Limitation Act 1980 were held not to violate Protocol 1,
Art 1. The court stated that the rules were a matter of
private law and outside the remit of the protocol, which
was directed against expropriations by the state.
Furthermore, the period of 12 years gave the owner a
reasonable opportunity to reassert his ownership.

Confiscation orders
 
� R v Rezvi (2002) and R v Benjafield (2002): the Lords

indicated that confiscation orders made under the Criminal
Justice Act 1988 and the Drug Trafficking Act 1994 did
not violate property rights under Protocol 1; the provisions
were a proportionate response to the problem they aimed
to address, namely depriving offenders of the proceeds
of their criminal conduct.

Conclusions
For an overview of the courts’ approach to the HRA1998 and
the incorporation of the ECHR so far, see the table overleaf.

It is clear that the HRA 1998’s influence throughout the
domestic legal system is immense. The raising of human rights
points in court is a matter now of everyday practice. The extent
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to which such points have resulted in fundamental changes in
the law is of course less dramatic. However, we have seen
examples of the Act ’s dramatic influence upon the
interpretation of legislation (see R v A above), as well as the
impetus it has given to important developments in the common
law (see Douglas v Hello! and related cases above).

In relation to the interpretation of legislation, the willingness
of judges to exploit the opportunities to apply new interpretative
techniques has been variable. For some commentators,
progress has not been swift enough and criticism is made of
judges for taking a ‘minimalist’ approach. Brown v Stott (2001)
exemplified this minimalist approach when the court gave great
weight to Parliament’s intentions rather than to any ‘Convention
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minded’ interpretation of legislation. A similar deference to
the executive was shown in R v Secretary of State ex p
Mahmood (2001), where Laws LJ stated:
 

The Human Rights Act does not authorise the judges
to stand in the shoes of Parliament’s delegates, who
are decision-makers given their responsibilities by the
democratic arm of the state. The arrogation of such a
power to the judges would usurp those functions of
government, which are controlled and distributed by
powers whose authority is derived from the ballot-box.
It follows that there must be a principled distance
between the court’s adjudication in a case such as this,
and the Secretary of State’s decision, based on his
perception of the case’s merits.

 
We have also seen the courts take a cautious approach in
considering the retrospective application of the Act in R v
Kansal, and also in considering where the line must be drawn
between legitimate interpretation and the redrafting of statutes
in Re W and B (Children: Care Plan) (2002). There has also
been an unexpectedly cautious definition of public bodies.

On the other hand, elsewhere the cour ts have
demonstrated a much more ‘activist’ approach. In R v A (2001),
which saw a radical ‘reading down’ of a statute to comply with
the ECHR, Lord Steyn stated:
 

Clearly the House [of Lords] must give weight to the
decision of Parliament…On the other hand, when the
question arises whether in the criminal statute in question
Parliament adopted a legislative scheme which makes
an excessive inroad into the right to a fair trial, the court
is qualified to make its own judgment and must do so.

 
This activist approach can also be seen in developments of the
common law, particularly in the cases leading on from Douglas
v Hello! (2001), which was said to mark ‘the dawning of a
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substantive common law right to privacy’. How far the common
law will be developed to give protection to Convention rights
other than those contained in Art 8 remains to be seen.

A greater willingness to develop the law was also seen in
R v Secretary of State for the Home Department ex p Daly
(2001), where Lord Steyn disapproved of the approach in
Mahmood and emphasised the impetus that the HRA 1998
gave to new interpretative techniques of statute and to
extending the common law in line with Convention rights. Lord
Steyn outlined the important influence of the Act on judicial
review proceedings. First, there are the new grounds for review
on the basis of breach of Convention rights. Secondly, Lord
Steyn confirmed the adoption of the doctrine of ‘proportionality’
into judicial review involving HRA 1998 claims, describing the
new criteria to be applied as ‘more precise and more
sophisticated than the traditional grounds of review’.

The impact on judicial review is one of the most contentious
debates surrounding the HRA. Note that considerable
‘compatibility’ concerns remain among commentators
regarding the principles of English public law which underlie
judicial review, namely that it is a review of procedure and
that it does not provide an appeal against the merits of a
decision. So, while public authorities may be required to justify
their actions on proportionality principles, a full review of the
merits of any decision will not be undertaken by the court.
Commentators suggest that these limits to judicial review will
see a continuing line of cases going to Strasbourg in search
of an ‘effective remedy’ (under ECHR, Art 13). However, in R
v Secretary of State for the Environment ex p Holding and
Barnes and Others (2001) (see above), in a judgment falling
squarely into the ‘minimalist’ camp, the court forcefully rejected
the view that judicial review was an inadequate remedy in the
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context ofexecutive and administrative decisions. The court
stated in that case that a full appeal on the merits would be
inappropriate, in that it would subsume the Secretary of State’s
role in policy making in a fashion that would be undemocratic
and contrary to established European jurisprudence. This
appears to have put a clear stop on any hopes for the
importation of merits-based criteria into judicial review, at least
in respect of executive decisions. The robust view of the Law
Lords was that the principles of the ECHR and the HRA 1998
make little difference to the long tradition of political and
administrative decision making in the UK. However, Strasbourg
has not been so unequivocal in its assessment of judicial
review as an effective remedy, finding violations of Art 13 on
several occasions in the past. And despite the importation of
new principles of proportionality into judicial review, it seems
inevitable that violations will continue to be found at Strasbourg.

Clearly there are those who will argue that the long-
established principles of deference to Parliament and the
executive, inherent in the traditional concepts of English public
law, must change in the face of modern developments in
government, but one could have anticipated that the law would
not develop too radically and all at once. As Professor Helen
Fenwick observes in Civil Liberties and Human Rights (2002):
‘These dual and conflicting aspects of judicial activism and of
sovereignty arise from the attempt to reconcile conflicting
constitutional aims which lie at the heart of the HRA.’ In any
event, there will be this continuing balance between minimalist
and activist approaches on the part of judges. It is still early
days for the Act, and the changes wrought by it are likely to
arrive by steady incremental growth rather than by revolution.

As Fenwick also observed, the Act provides an important
opportunity to reverse the erosion of fundamental freedoms
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that occurred under the last Conservative Government and
now under New Labour, particularly in the use of broad ranging
legislation in the contexts of public protest, state surveillance
and terrorist suspects’ rights. So whatever the cautiousness
of the judges’ approach so far, the opportunity remains for the
HRA 1998’s ever-increasing impact on domestic law. But the
effectiveness of the Act depends on three factors:
 
� The willingness of judges to defend rights robustly and to

challenge executive powers.
� The willingness of governments to make remedial orders

and to ensure that statements of compatibility are fully
considered.

� The vigour with which individual applicants are willing to
assert their rights in a court of law.

 
In an article in 1996 entitled ‘Does Britain need a Bill of
Rights?’, Ronald Dworkin lamented the loss of the culture of
liberty in Britain:
 

Great Britain was once a fortress for freedom. It claimed
the great philosophers of liberty—Milton and Locke and
Paine and Mill. Its legal tradition is irradiated with liberal
ideas: that people accused of crime are presumed to be
innocent, that no one owns another’s conscience, that a
man’s home is his castle, that speech is the first liberty
because it is central to all the rest. But now Britain offers
much less formal legal protection to central freedoms than
most democracies do, including most of Britain’s
neighbours in Europe. These democracies have written
constitutions that guarantee individual freedom, and their
judges are charged with ensuring that other public officials,
including legislators, respect those rights.

 
The HRA 1998 may be a crucial step towards Britain’s return
to the frontiers of liberty.
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