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Preface to the Second Edition

The book is aimed at business studies students on undergraduate and
equivalent courses as well as the business community.

It is almost impossible to define precisely the scope of a book on busi-
ness law since no such thing exists — there is merely a heading embracing
specific aspects of the law generally identified with business activities.
And, as business activities cannot be closely defined since they extend to
‘any trade, profession or occupation’ (s.45, Partnership Act 1890), it is
necessary to restrict artificially the scope of what is defined as a business
activity to define the scope of business law.

The law in this book will be of central interest to specialists such as
bankers, insurers, stockbrokers or debt factors, but it excludes the specific
law that governs their particular professions’ specialised literature.
Business law is largely concerned with the supply of goods and services,
and the organisations that undertake this activity.

The book starts with an introduction to the background of the sources
of law and resolving legal disputes, including arbitration and alternative
dispute resolution (ADR). It continues with the identification and expla-
nation of the law of obligations, with particular reference to contract and
tort, before considering the different forms of business organisation and
the nature of business assets, including their use as a security for loans.
The book then looks at business contracts of agency, employment and the
sale and supply of goods and services.

The book then considers consumer credit and methods of payment and
has a section devoted to consumer protection, including competition law,
since the protection of the consumer is the justification for interference in
respect of mergers, monopolies and general restrictive practices. This is
looked at from the point of view of English and Community law. Chapters
on the law of personal and corporate insolvency conclude the volume.

STEPHEN JUDGE
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1 Essentials of the Legal System

Learning Objectives

After reading this chapter you will know about:

1 the difference between natural and legal persons

2 the operation of the doctrine of binding judicial precedent as a source of
law

3 the forms of direct and indirect legislation and the principles of statutory
interpretation

4 the importance of Community law as a source of law

5 the concepts of direct applicability and direct effectivity of Community law
and the supremacy of Community law

6 the importance of the European Convention on Human Rights as a
source of law

1.1 The Classification of English Law

In England the main distinction is between criminal and civil law.
Criminal and civil liability overlap but criminal law exists to punish crim-
inals and, although compensation payments are made under the Powers
of Criminal Courts Act 1973, and the Criminal Injuries Compensation
Scheme 1964 makes ex gratia payments to victims of violent crime, these
will generally sue in civil law for damages.

1.2 Legal Personality

Legal rights attach to legal persons; these can be (i) natural; and (ii) arti-
ficial persons or corporations.

Natural persons

Important for natural persons are nationality and domicile, gender and
race. Nationality determines a person’s public rights, such as allegiance,
the right to vote and to sit in Parliament, although the nationals of one
member state of the European Community have equal rights with nation-
als in other member states. A person will normally have only one nation-
ality, but may have dual nationality and can be stateless. Civil law
generally treats nationals and aliens alike.

Domicile determines the regulatory legal system of a person. All people
are domiciled somewhere and can only have one domicile at any given
time. There are three types of domicile: (i) domicile of origin; (ii) domicile
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of choice; and (iii) dependent domicile. Domicile of origin attaches to the
person at birth. Domicile of choice arises where a person of full age and
capacity establishes a permanent home in a country with the intention of
remaining there — the animus manendi. Anyone abandoning a domicile of
choice reverts to their domicile of origin until acquiring a new domicile of
choice. Dependent domicile was relevant for minors and married women
whose domicile was dependent upon their parents or husband. The
Domicile and Matrimonial Proceedings Act (DMPA) 1973 now allows
married women to acquire a domicile separate from their husband, s.1,
DMPA 1973, and minors to acquire an independent domicile at 16, and
for minors to adopt the mother’s domicile when parents separate or
divorce, ss. 3 & 4, DMPA 1973.

Corporations

The principal corporations are composed of a number of persons and
classifiable as (i) chartered; (ii) statutory; and (iii) registered corpora-
tions. Chartered corporations are created by royal charter. The earliest
trading corporations were created in this way: for example, the Hudson’s
Bay Company and the East India Company. Today chartered corpora-
tions comprise professional bodies such as the Institute of Chartered
Secretaries and Administrators (ICSA). The older universities are char-
tered corporations. Statutory corporations are created by a special Act of
Parliament. Local authorities are statutory corporations, as are the
nationalised industries, although their number has been reduced through
privatisation. Registered corporations are incorporated under the
Companies Act 1985 and are the normal trading companies. (See
Chapters 6 and 8.)

Unincorporated associations

These have no legal personality and their property is jointly owned by the
members, who are also contractually and tortiously liable. Special rules
relate to trade unions, employers’ associations, and partnerships (see
Chapter 7).

1.3 The Sources of English Law

The major sources are (i) case law; (ii) legislation; and (iii) European
Community law.

Case law
A statement of the law made by a judge in deciding a case establishes a

precedent and will be relevant for future similar disputes depending on
the status of the court. The doctrine of binding precedent depends on:
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(i) a court hierarchy; and (ii) accurate and efficient law reporting, which
were only fully achieved by the end of the nineteenth century.

Civil cases are reported using the names of the plaintiff and the defend-
ant. Criminal cases are general indicated by the letter ‘R’ standing for Rex
or Regina (king or queen) in place of the plaintiff as the action is brought
by the state. The letters DPP (Director of Public Prosecutions) and AG
(Attorney General) will also be found. The rest of the reference is an
information retrieval code: Saunders v. Anglia Building Society [1971]
AC 1004 or R v. Kylsant [1932] 1 KB 442. The Law Reports has a separate
series of reports for each division of the High Court — Ch for Chancery
Division; Fam for Family Division; and QB (or KB) for Queen’s Bench
(or King’s Bench) Division. The date in the square bracket indicates the
year of the reports to be consulted (it is not necessarily the year of the
hearing). The volume number appears before the letters and the page
number follows the letters. Court of Appeal cases are reported under the
name of the division where they were initially heard and House of Lords
cases are reported as Appeal Cases (AC). The Council also publishes
Weekly Law Reports, indicated by the letters WLR. A number of private
reports exist of which the most famous are the All England Reports, indi-
cated by the letters ‘All ER’. Cases are also accessible through computer
data bases of which the most well-known is the Lexis system. Unreported
cases can be cited, provided they are vouched for by a barrister present
when the judgment was delivered.

The binding element in legal decisions

Reports detail facts, names of parties, a statement of the law forming the
basis of the decision and the judgment. Only the statement of law forming
the basis of the decision is binding. Cases may contain other statements of
the law. The binding statement is the ratio decidendi (the reason for the
decision). Other statements are merely persuasive and are called an obiter
dictum (a statement of law made by the way).

A ratio decidendi is a statement of law applied to the legal problems
raised by the material facts of the case as identified by the court upon
which the decision is based. To be binding in principle it must comply with
this definition in all respects. There are two types of obiter dictum: (i) a
statement of law based upon facts which were either not found to exist or,
if found, were not found to be material; or (ii) a statement of law which,
although based on material facts of the case as identified by the court,
does not form the basis of the decision. The first is a statement of law
based upon a hypothesis. The judge states what he or she believes the law
would be if the material facts of the case were different. In Rondel v.
Worsley [1969] 1 AC 191, statements by the House of Lords that a barris-
ter who was negligent when acting other than in connection with litigation
might be liable in tort, and that a solicitor would be immune from tortious
liability when acting as an advocate are obiter, since the case concerned
the tortious liability of a barrister acting as an advocate. The second is a
dissenting judgment in a court where there is majority decision.
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The ratio of a case will generally be determined by a later court apply-
ing the decision to a new situation. Problems arise where cases have mul-
tiple ratios. One of the ratios may be then identified as the real ratio
decidendi and the other may be regarded as obiter. The persuasive worth
of obiter dicta depends upon the reputation of the judge and his position
in the judicial hierarchy.

Precedents which are not binding

These include: (i) persuasive precedents; (ii) precedents which have been
overruled; (iii) precedents which have been distinguished; and (iv) per
incuriam precedents.

Persuasive authorities Precedent operates vertically downwards so that
higher courts are not bound by decisions of courts lower in the hierarchi-
cal system, which are only persuasive. Decisions of Scottish, Irish,
Commonwealth and foreign courts will only be regarded as persuasive.

Precedents which have been overruled A precedent can be overruled by a
subsequent decision of a higher court or by an Act of Parliament. Judicial
overruling is retrospective, whereas overruling by Act is generally
prospective and operates from the date when the Act comes into effect,
unless the legislation operates retrospectively. Overruling is an essential
guarantee of the development of the law.

Overruling must be contrasted with reversing. Overruling affects the
rule of law upon which the overruled decision was based, but not the
rights of the parties. Thus a decision made twenty years previously by a
lower court can be overruled, effecting a retrospective change in the law,
but the position of the original litigants is not affected. Reversing is where
a decision of a lower court is overturned on appeal and will affect the
parties to the case directly.

Precedents which can be distinguished If the court is prepared to find a
material difference in the facts of the case before it and the precedent it is
requested to follow, it can refuse to be bound by the precedent. In theory
it is possible to distinguish virtually any precedent, since factual situations
will almost never duplicate themselves precisely. The possibility of distin-
guishing is a further factor ensuring the flexibility and adaptability of the
law to changing circumstances. Cases which are indistinguishable are
regarded as being ‘on all fours’ with one another

Per incuriam (through lack of care) precedents The Court of Appeal in
Young v. Bristol Aeroplane Co. Ltd [1944] KB 718 established that it was
not bound to follow its own earlier decisions if they had been made
through lack of care. This refers to decisions made where some relevant
statutory provision or precedent had not been brought to the court’s
attention. In this sense the decisions are flawed. This principle has now
been applied to other courts but is of limited application.
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The operation of the doctrine

All lower courts are bound by decisions of superior courts, and
some courts are bound by horizontal precedents at the same level (see
Figure 1.1).

House of Lords The House of Lords is bound by decisions of the
European Court of Justice (ECJ) and the Court of First Instance (CFI) in
matters of Community Law. Having declared that it was bound by its own
decisions (London Street Tramways Ltd v. LCC [1898] AC 375), it gave
itself the right to ‘depart from’ its own previous decisions ‘when it appears
right to do so’, (Practice Statement (Judicial Precedent) [1966] 3 All ER
77).

The Court of Appeal (Civil Division) This court is bound by decisions of
the ECJ and CFI and the House of Lords, and by its own decisions subject
to the exceptions set out in Young v. Bristol Aeroplane Co. Ltd [1944] KB
718. Thus: (i) where there are two conflicting decisions, the court may
choose which it will follow; (ii) where an earlier decision of the Court is
inconsistent with a later decision of the House of Lords, the court must
follow the House of Lords; and (iii) where the decision is made per incu-
riam, the court is not bound to follow it.

The Court will not follow a decision subsequently disapproved by the
Judicial Committee of the Privy Council (JCPC): Doughty v. Turner
Manufacturing Co. Ltd [1964] 1 QB 518. The division is also bound by the
decisions of the criminal division (but not earlier courts of criminal
appeal). Decisions by a full court of five or seven judges do not have more
weight, and decisions by a two-judge court do not carry less weight:
Langley v. North West Water Authority [1991] 3 All ER 610.

The Court of Appeal (Criminal Division) This court is also bound by the
decisions of the ECJ/CFI, the House of Lords and the Court of Appeal
civil division, subject to the usual exceptions. The Criminal Division is not
bound by its own previous decisions where this would cause injustice: R v.
Gould [1968] 2 QB 65, but see statement by May LJ in R v. Spencer [1985]
1 All ER 673. The number of judges making up a court seems to be more
important in the criminal division and will affect the status of the decision.
The court will generally only overrule an established principle of the law
by the decision of a court of five or even seven judges.

The divisional courts (appellate and judicial review) These are bound by
all the higher courts and their own earlier decisions subject to the rules in
Young v. Bristol Aeroplane Co. Ltd [1944] KB 718. With regard to the judi-
cial review function of the Queen’s Bench Divisional Court (QBD), there
is greater flexibility, since judicial reviews are regarded as first instance
decisions and not as appeals. In criminal cases, the QBD is free to depart
from its own decisions in the interests of justice in the same way as the
Criminal Division of the Court of Appeal.
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European Court
(Luxembourg)

Most cases are to do with business
matters, but the court has made
rulings on sex equality cases. Its
judgements overrule even those of
the House of Lords.

European Court of Human Rights
(Strasbourg)

Deals with human rights issues.
Has ruled against the British
government on several occasions,
e.g. on the treatment of prisoners
and immigrants.

1

House of Lords

High Court.

In the Houses of Parliament sit the
‘Lords of Appeal in Ordinary’ (the
Law Lords) — the highest court in
the land. They hear appeals
referred from the Court of Appeal
and sometimes directly from the

1

Court of Appeal (Civil)

Hears about 1600 appeals a year,
mainly from the High Court and
county courts. Its judges are called
Lords Justices, headed by the
Master of the Rolls.

Court of Appeal (Criminal)

Hears appeals from Crown Courts
that deal mainly with sentences and
detailed legal arguments. Judges
also called Lords Justices, headed
by the Lord Chief Justice.

i 4 1

High Court

There are over 80 High Court
judges in three divisions:

Queen’s Bench — serious civil cases
and some appeals on criminal cases
from magistrates’ courts

Family Division — divorce disputes
and other family issues

Chancery Division — financial
matters e.g. wills, tax and equity.

Crown Court

There are over 90 Crown Courts
presided over by High Court judges,
circuit judges, recorders or circuit
judges and/or recorders with a
panel of lay justices. All serious
crimes, such as murder and rape,
are tried here.

1

i \

Magistrates’ Courts

About 700 courts which deal with more than two

million cases each year. Two types:

Civil — cases such as adoption, child care etc.

Criminal — cases such as assault etc.

Special juveniles courts deal with children under

17. Most magistrates are unpaid and
unqualified.

County Court

270 courts dealing with
less serious civil
cases, e.g. claims for
under £25 000 and
undefended divorce.

Tnbunals

There are over 50
specialist tribunals.

Figure 1.1 The courts in England and Wales
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First instance High Courts These are bound by all the higher courts,
including their own divisional court, and possibly by decisions of the other
divisional courts. They are not bound by their own previous decisions.
Whether the failure to wear seat-belts in a car constituted contributory
negligence gave rise to fourteen conflicting decisions between 1970 and
1975 until the Court of Appeal decision in Froom v. Butcher [1976] QB
286. Judges have followed previous judgments even though not bound out
of judicial comity: Poole BC v. B & Q (Retail) Ltd [1983] The Times, 29
January. In Colchester Estates (Cardiff) Ltd v. Carlton Industries plc [1984]
2 All ER 601, Nourse J stated that, faced with two conflicting decisions,
the judge should normally treat the second as being correct if made in full
knowledge of the previous one.

Inferior courts Magistrates’ courts, county courts and other inferior tri-
bunals are bound by the decisions of all the superior courts. The position
of the crown court depends on the presiding judge. When presided over
by a High Court judge it is presumably equivalent to a first instance High
Court. Decisions of the inferior courts have no authority on higher courts
or courts at the same level.

European Court of Justice (ECJ) and the Court of First Instance (CFI) The
ECJ/CFI are not bound by their own previous decisions, but they are
binding on all courts in all the member states.

Advantages and disadvantages of the precedent system

The advantages are said to be certainty, precision and flexibility — the
latter through overruling and distinguishing. Obvious disadvantages are
the vast and ever-increasing bulk of reported cases, and some claim there
is rigidity in spite of overruling and distinguishing. The system also leads
to the unstructured development of the law, often dependent upon
persons deciding to proceed to an appeal at their own expense. This
unstructured development is mitigated by the existence of the Law
Commission, whose role is to identify areas where reform is required and
to promote the necessary legislation.

Common law and equity

Common law derives from judgments of the common law courts from
the thirteenth century. These suffered from inherent defects and liti-
gants petitioned the king, who delegated the petitions to be heard by
the Lord Chancellor, leading ultimately to the establishment of the
Court of Chancery, which developed rules that supplemented and cor-
rected the defects of the common law, and the development of new
remedies complementing the common law remedy of damages, includ-
ing specific performance, injunctions, rescission and rectification.
Chancery also developed areas of exclusive jurisdiction, notably trusts
and mortgages.
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The systems clashed where equity corrected the common law and
recognised new rights. The Earl of Oxford’s Case (1615) established the
supremacy of equity over the common law, now enshrined in the Supreme
Court Act 1981. The parallel systems were abolished by the Judicature
Acts 1873-5 and replaced by the Supreme Court of Judicature, which
transferred the exclusive equitable jurisdiction of the Court of Chancery
to the Chancery Division of the High Court. Equity as a body of legal
rules continued to exist and to develop with all judges of the Supreme
Court being able to apply equitable rules and remedies at their discretion
in the unified court system.

Equitable rights and remedies are discretionary, not claimable ‘as of
right’ as with common law rights and remedies. Equity looks beyond
legal formalities and enforces the intentions of the parties, as in the
recognition of leases and mortgages, lacking the formalities required by
the common law. Equity recognises agreements to create leases or mort-
gages as creating rights between the parties which can be enforced
specifically by a decree requiring the drawing up of a formal lease or
mortgage and developed a wider notion of fraud restraining people
from doing something that would be inequitable: that is, unfair although
legal.

The main value of equity today is that judges use their equitable discre-
tion to avoid the rigidity of the doctrine of binding precedent.

Legislation

Legislation, the major source of law, exists in two forms: direct legislation
in the form of Acts of Parliament; and delegated legislation, in the form
of by-laws, statutory instruments and Orders in Council. Parliament has
absolute legislative power through Acts of Parliament to revise substan-
tive rules of law, consolidate existing enactments, codify the law, imple-
ment treaties, and introduce social legislation. In principle, no statute can
limit the legislative freedom of future parliaments but major limits on this
sovereignty arise through Britain’s membership of the European
Community (see section 1.5 below). A further limitation is in respect of
the integration into English law of the European Convention on Human
Rights by the Human Rights Act 1998. This affects the interpretation of
direct and delegated legislation (see section 1.5 below).

Delegated legislation is enacted by bodies authorised by Parliament.
Delegated legislation must be within the powers (intra vires) of the body
enacting it, otherwise it is ultra vires and illegal. By-laws are passed by
local authorities and other authorised bodies. Statutory instruments are
made by government departments under authority given by direct legisla-
tion and introduce detailed regulations under the principal Act. This
speeds up the legislative process by enabling regulations to be made and
altered quickly without placing them before Parliament. An Order in
Council is an order promulgated by the government but through the Privy
Council.
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1.4 Statutory Interpretation

Problems as to the meaning of legislation can arise from the drafting of the
legislation, which causes uncertainty or ambiguity. This can even arise out of
the use of a single word where the scope of the word is unclear. Single words
such as ‘vehicle’, ‘park’ or ‘premises’ are examples of terms that give rise to
uncertainty. In relation to the Employers’ Liability (Defective Equipment)
Act 1969, the courts have defined ‘equipment’ as covering a large ship which
sank due to defects in construction (Coltrman v. Bibby Tankers Ltd [1968]
AC 276) and a defective flagstone handled by an employee (Knowles v.
Liverpool City Council [1993] 4 All ER 321. Uncertainty can also arise where
a modifying adjective is used and it is not clear what is modified. In the
phrase ‘public hospital or school’ it is not clear whether the word ‘public’
applies to both ‘hospital’ and ‘school’ or merely the former.

Confusion can also arise out of phrases. Thus the question of whether an
accident arises ‘out of and in the course of ... employment’ for the purposes
of the Workmen’s Compensation Acts (now the National Insurance
(Industrial Injuries) Act 1965), has given rise to a great deal of litigation,
including whether it applied to an employee injured while overstaying a tea-
break (R v. Industrial Injuries Commissioner, ex.p. AEU (No. 2) [1966] 2 QB
31). In Customs and Excise Commissioners v. Savoy Hotel Ltd [1966] 2 All
ER 299 the court had to decide whether the term ‘manufactured beverage’
included an orange drink produced by squeezing by hand a fresh orange.

Ambiguity arises where the words are capable of two or more literal
meanings, one technical and the other non-technical. In Fisher v. Bell
[1961] 1QB 394 the Restriction of Offensive Weapons Act 1959 made it
an offence to ‘offer for sale’ offensive weapons. The accused was charged
under the Act for displaying, for the purposes of sale, a flick-knife in a
shop window. This was not an offer for sale for the purposes of the Act
but merely an invitation to treat, inviting a member of the public to make
an offer for sale.

The court also is required to extend legislation to situations that were
unforeseeable when it was passed. In A-G v. Edison Telephone Co. (1880)
6 QBD 244 the court decided that the Telegraph Act 1869, which
pre-dated the invention of the telephone, conferred powers on the
Postmaster General over telephone messages.

Judicial approaches to interpretation

To interpret the legislature, the court is aided by a body of presumptions,
rules and aids to which they can refer.

Presumptions

Presumption of territorial application There is a presumption that legisla-
tion is applicable only within the UK but that, unless otherwise specified,
it applies to the whole of the UK.
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Presumption that the statute does not bind the Crown An Act which is to
bind the Crown must state this fact expressly.

Presumption against any alteration in the common law Legislation can
only effect a fundamental change in the common law by express provi-
sion, not merely by implication; for example, the Criminal Evidence Act
1898 permitted wives to give evidence against their husbands but the
House of Lords held that this did not compel them to give evidence
(please note that wives are now compellable in certain cases).

Presumption against imposition of strict liability In interpreting legislation
imposing criminal liability, the court proceeds from the basis that there
must be evidence of criminal intention (mens rea). An Act will only create
a strict liability offence by express provision: Sweet v. Parsley [1969] 1 All
ER 347.

Presumption against an Act removing a vested right Acts authorising
something which would constitute a nuisance because it interferes with a
person’s enjoyment of his or her property, does not remove that person’s
right of action unless expressly stated; for example, statutory authority for
siting a sewage works does not prevent residents suing for damages for
nuisance. There is also a presumption against statutes having retrospec-
tive effect.

The principal rules of interpretation: the literalist and the purposive
approach

There are three fundamental rules relating to interpretation: (i) the literal
rule; (ii) the golden rule; and (iii) the mischief rule.

The literal rule This rule states that the legislative intention must be
found in the ordinary and natural meaning of the words used, and that the
Act must be read as a whole, with the words read in their context. In Fisher
v. Bell [1961] 1 QB 394, the literal approach negatived the legislation.

The golden rule The golden rule is a ‘gloss on the literal rule’, and oper-
ates when the literal rule leads to an inconsistency, an absurdity or incon-
venience, which indicates that the words used should not be given their
ordinary meaning. Thus where the statute permits two or more literal
interpretations, the golden rule allows the court to adopt the interpreta-
tion that produces the ‘least absurd or repugnant effect’.

The mischief rule  Derived from Heydon’s Case (1584) 3 Co. Rep. 7a, 7b,
this can be seen as a subsidiary rule followed when pure literalism has
failed, or as an alternative to the literal rule. It is the basis of the modern
‘purposive’ approach to statutory interpretation. The rule has been
restated by Lord Diplock in Jones v. Wrotham Park Settled Estates [1980]
AC 74, who identified three necessary conditions: (i) it must be possible



Essentials of the Legal System 13

to determine precisely the mischief that the Act was drafted to remedy;
(ii) it must be apparent that Parliament had failed to deal with the mis-
chief; and (iii) it must be possible to state the additional words that would
have been inserted had the omission been drawn to Parliament’s atten-
tion. The Law Commission found the mischief rule a ‘rather more satis-
factory approach’ than the golden rule.

The main area of contention in the interpretation of legislation is
between the so-called literalist approach and the purposive approach. The
literalist approach recognises the fundamental importance of the literal
meaning of the words used, and, regarding the function of the judge as an
interpreter of the law rather than as a law-maker, takes the view that if
the wording is inadequate then the role of the judge is to base his or her
decision on the words used and leave it to Parliament to introduce legisla-
tion to give effect to what was originally intended.

The purposive view seeks to look to the intention behind the passing of
the Act and to seek to interpret the words used in such a way as to effect
the legislative intention, even against the strict meaning of the words
used. This is often criticised as being a usurpation of the legislative func-
tion. The modern approach seems to be more along the lines of the pur-
posive approach.

Although the three fundamental rules are listed in the order of literal
rule, golden rule and mischief rule, this does not establish the order in
which they are to be applied. Professor John Willis suggested: ‘a court
invokes whichever of the rules produces a result that satisfies its sense of
justice in the case before it. Although the literal rule is the one most fre-
quently referred to in express terms, the courts treat all three as valid and
refer to them as the occasion demands, but ... do not assign any reasons
for choosing one rather than the other.” ‘Statute Interpretation in a
Nutshell’ (1938) 16 Can Bar Rev 1.

In the past, the pre-eminence of the literal rule has led to judges sub-
jecting Acts to destructive linguistic analysis and refusing to fill in gaps in
the legislation or to look behind the literal wording of the Act to enforce
the spirit of the legislation. Lord Scarman in Stock v. Frank Jones (Tipton)
Ltd [1978] 1 All ER 948, 955) advocated the literal rule except where ‘the
consequences are so absurd that, without going outside the statute, one
can see that Parliament must have made a drafting mistake’. However,
other judges take a broader view of their judicial role, In Magor and
St Melons RDC v. Newport Corporation [1950] 2 All ER 1226, 1236,
Denning LJ (as he then was) stated: “We sit here to find out the intention
of Parliament and of Ministers and carry it out, and we do this better by
filling in the gaps and making sense of the enactment than by opening it
up to destructive analysis.” This statement of the role of the judge was
criticised by Lord Simonds as a ‘naked usurpation of the legislative func-
tion under the thin disguise of interpretation’. He continued: ‘If a gap is
disclosed the remedy lies in an amending Act.’

This conservative approach was criticised by The Law Commission,
which felt that it places ‘undue emphasis on the literal meaning of the
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words of a provision’, which is ‘to assume an unattainable perfection in
draftsmanship’, The Interpretation of Statutes (1969) Law Com. No. 21.
Their recommendation that more emphasis should be placed on the
importance of interpreting an Act in the light of the general purposes
behind it was incorporated in the Interpretation of Legislation Bill 1981.

In spite of the language in which it is expressed, the Law Commission
found the mischief rule a ‘rather more satisfactory approach’ than the two
other established rules. However, it had already been established in the
Sussex Peerage Case that the rule should only be applied where the words
were ambiguous. Sir Rupert Cross has suggested that it is not a choice
between alternatives, but rather a progressive analysis beginning with the
consideration of the ordinary meaning of the words used in the context of
the statute and moving on to consider other possibilities where the ordi-
nary meaning leads to an absurd result. This so-called contextual
approach is based on the literal approach, but much greater attention is
paid to the context in which the words appear, and the context is widely
defined. It allows for the automatic consideration of the purpose of the
statute as part of the context in which the words are to be considered.
This tends towards the courts looking beyond the Acts themselves to
determine the meaning (see External aids, below).

Other rules of interpretation

The eiusdem generis rule This is a technical rule for interpreting general
words which follow two or more specific words forming a genus. The
general words are interpreted in the light of the specific words which nor-
mally limits their scope; for example, in Powell v. Kempton Park
Racecourse Co. [1899] AC 143 the court held that a prohibition against
betting in a ‘house, office, room or other place’ did not include
Tattersalls’ enclosure at a racecourse in applying s.1 Betting Act 1853 by
interpreting ‘other place’ as meaning places of the same type as (eiusdem
generis) ‘house, office, room’. There must be at least two specific words to
create a genus, in Allen v. Emerson [1944] KB 362 an Act referring to ‘the-
atres and other places of amusement’ extended licensing to fun-fairs,
since no genus was established.

Noscitur a sociis  “Words may be better understood from the nature of
words and phrases with which they are associated’. In Pengelley v. Bell
Punch Co. Ltd [1964] 1 WLR 691, the word ‘floors’ in a statute requiring
“floors, steps, stairs, passages and gangways’ to be kept clear did not cover
a part of a factory floor used for storage.

Expressio unius est exclusio alterius ‘The expression of one thing implies
the exclusion of another.” Under this rule, where specific words are used
and are not followed by general words, the Act applies only to the
instances mentioned. An example of this is the case of express repeal of
legislation by an Act, which rules out an implied repeal of Acts not
specifically mentioned.



Essentials of the Legal System 15

Penal provisions are construed narrowly An ambiguous penal provision is
construed in favour of the defendant (see the presumption against the
imposition of strict liability).

Aids to interpretation

There are internal and external aids. Internal aids are within the body
of the Act, of which the most important is the interpretation section
found in many Acts which defines words for the purposes of that legisla-
tion. External aids are other sources to which judges can refer; diction-
aries are an obvious example. The Interpretation Act 1978 prescribes
definitions of certain words and phrases which are only presumptive
and yield to a contrary intention in the Act being interpreted. The range
of external aids includes: Reports of the Law Commission and the
various Law Reform Committees; International Conventions where
the Act is based upon such a document; EC Directives where the
legislation is intended to give effect to the directive; and other Acts of
Parliament.

The courts can consult reports of parliamentary proceedings in
Hansard, since Pepper v. Hart [1993] 1 All ER 42, where (a) legislation is
ambiguous or obscure or leads to an absurdity; (b) the material relied
upon consists of statements by a minister or other promoter; and (c) the
statements relied upon are clear.

The European dimension

Special considerations may apply where the legislation to be construed
has been passed to implement a directive or to bring English law into
line with Community law as a consequence of a decision of the ECJ.
Thus, in von Colson v. Land Nordrhein-Westfalen [1986] 2 CMLR 702,
the ECJ stated: ‘In applying the national law and in particular the provi-
sion of a national law specifically introduced in order to implement [a
directive], national courts are required to interpret their national law in
the light of the wording and the purpose of the directive in order to
achieve the result referred to in [the Treaty]. In Pickstone v. Freemans
plc [1989] 3 WLR 265 the House of Lords went so far as to read the rele-
vant legislative instrument as if it contained words that were not in fact
there. The judgment by Lord Oliver clearly recognises that a statute
passed to give effect to obligations under the EEC Treaty are in a special
category. In Marshall v. Southampton & South West Hampshire Area
Health Authority [1986] QB 401, the court gave retrospective effect to
legislation.

The European dimension has increased since Marleasing SA v. La
Comercial Internacional de Alimentacion SA [1992] 1 CMLR 305, where it
was held that even legislation which is not passed to bring into effect a
Community directive is subject to the von Colson principle and that
national courts are required to interpret national law in accordance with
Community law whenever possible.
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1.5 European Community Law

The sources of Community law are legislation and case law. The legisla-
tion is primary for certain Treaty provisions, whereas Regulations,
Directives and Decisions of the Council and Commission under Article
189 of the EC Treaty are secondary or delegated legislation. In addition,
the decisions of the European Court of Justice (ECJ) and the Court of
First Instance (CFI) are binding over the national courts of member
states.

The direct applicability and direct effectivity of Community law

Britain is bound by the legislation emanating from the Community institu-
tions. This is recognised in s.2(1) European Communities Act 1972 (ECA
1972). Under this provision, ‘not only the Treaty provisions themselves
and the secondary legislation made thereunder have to be taken into
account, but also interpretations given by the European Court’.

The ECA 1972 5.2.(4) provides for the supremacy of Community legis-
lation by providing that Acts of Parliament are henceforth to be construed
and have effect subject to Community provisions. In addition, s.3(1) pro-
vides that English courts must interpret Community legislation using
European methods. This encourages a purposive approach to interpreta-
tion with greater room to interpret the ‘spirit’ of the legislation with a
greater freedom to look to external aids. Section 3(2) provides for judicial
notice to be taken of the treaties, the Official Journal of the Communities
(0OJ) and decisions and opinions of the ECJ on matters of interpretation.

A provision of Community law is directly applicable if it becomes part
of the law of the member state automatically without needing to be incor-
porated into national law by direct or indirect national legislation. It is
directly effective if it creates rights that are enforceable by the courts of a
member state. Provisions do not need to be directly applicable in order to
be directly effective, but all provisions that are directly applicable will be
directly effective.

Community provisions that are only directly effective can only be
enforced by a person against the member state or a state organ, but not
against other persons. They are therefore considered as having vertical
direct effect, since the person is enforcing the provision vertically against
the state. Provisions have horizontal direct effect where they can be used
as the basis of an action by one subject against another.

Legislation

Treaty provisions

The ECJ has established that some treaty provisions are directly applica-
ble and directly effective, both horizontally and vertically. Such provisions
must: (i) not simply concern inter-state relations; (ii) be clear and precise;
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(iii) be unconditional and unqualified and not subject to any further mea-
sures on the part of the member state or the Community; and (iv) not
leave any substantial latitude or discretion to member states. It is irrele-
vant that member states have alternative remedies for breach of the provi-
sion in question. An example is Article 119 relating to equal pay, where
the UK Equal Pay Act 1970 was found to conflict with EC law (see
Chapter 12).

Under Article 189 of the Treaty of Rome, the Commission and the
Council have power to create secondary legislation. Draft proposals
for such legislation are initiated by the Commission and can be passed
or rejected by the Council of Ministers where individual member states
are represented. A draft proposal can only be amended by the Council by
a unanimous vote. In most of its business the Council proceeds by a
qualified majority voting system. Since the Single European Act 1986 a
co-operation procedure made the European Parliament a partner with
the Commission and the Council in certain areas of legislation including
discrimination, free movement of workers and services, and, under the
Treaty of Maastricht, Parliament now has a right to veto proposals it finds
unacceptable.

Regulations

Defined as having ‘general application’ and ‘being binding in [their]
entirety and directly applicable in all member states’, regulations ‘not only
... render automatically inapplicable any conflicting provision of current
national law but ... also preclude the valid adoption of new national
legislative measures to the extent to which they would be incompatible
with Community provisions’.

Regulations are used to introduce major changes in Community law
applicable throughout the Community. They bind all member states and
take precedence over all national legislation. A person living in a member
state can enforce rights guaranteed by a regulation in the national courts
of the member state.

Directives

Directives are used to enforce harmonisation of systems within the
Community and require a member state to introduce legislation to bring
about the desired effect within a specified time limit. Examples can be
seen in respect of water standards and pollution levels as well as company
law. Directives are ‘binding as to the result to be achieved upon each
member state to which it is directed, but shall leave to the national
authorities the choice of form or methods’ (art. 189).

Directives cannot be directly applicable but the ECJ has held that where
a member state fails to implement a Directive within the period required,
an individual could bring an action against the member state in the
national courts, Van Duyn v. Home Office (No. 2) [1975] Ch 358. Thus the
Directive is vertically but not horizontally effective. A private individual
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or corporation cannot be liable in respect of it, since they cannot be at
fault for its non-implementation. In respect of vertical direct effect it is
important to note that not only the state itself can be liable. Liability
extends to local authorities and organisations which have been made
responsible for providing a public service under state control, including
regional health authorities and British Gas plc.

Decisions

Decisions are generally addressed to one or more member states or indi-
viduals where, on investigation, it has been found that they are in breach
of Community law. A decision is ‘binding in its entirety upon those to
whom it is addressed’ (art. 189). The ECJ has held that decisions
addressed to member states could give rise to directly effective rights in
an individual, which must be protected by national courts.

Case law

Case law arises from decisions of the two courts of the European
Community: the European Court of Justice (ECJ) and the Court of First
Instance (CFI). The jurisdiction of the ECJ includes:

Art. 169 Actions by the Commission against member states.

Art. 170 Actions between members states.

Art. 173 Review of the legality of the acts of the Council and the
Commission at the initiation of member states, the Council or
the Commission.

(A natural or legal person may also institute proceedings
against a decision addressed to that person or a decision of
direct and individual concern to that person (this would be
heard by the CFI - see below).)

Art. 175 An action alleging infringement of the Treaty through the
failure of the Community institutions to act at the initiation of
member states, the Council or the Commission.

Art. 177 Preliminary rulings at the request of courts or tribunals of
member states concerning:

e interpretation of the Treaty;

e validity and interpretation of acts of the institutions;

e interpretation of statutes of bodies established by an act of
the Council, where those statutes so provide.

The CFT has jurisdiction to hear and determine at first instance, subject to
a right of appeal on points of law for certain actions. Its jurisdiction com-
prises cases brought by natural or legal persons excluding actions brought
by member states or by Community institutions or referrals for preliminary
rulings. The three following areas have been devolved to the CFI from the
ECI: (i) disputes between the Community and its servants; (ii) applications
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for judicial review and some actions for damages regarding implementation
of competition rules applicable to undertakings; and (iii) applications for
judicial review and in some circumstances for damages against the
Commission of the Coal and Steel Community (ECSC) in matters of levies,
production quotas, prices, agreements and concentrations.

Preliminary reference to the ECJ for interpretation

To achieve standardisation of Community law throughout the EC, the
ECIJ has the sole responsibility for interpreting Community legislation by
preliminary rulings under Article 177 so that, when required to interpret
Community law, a judge may, or in certain cases must, refer a question for
interpretation to the ECJ which involves suspending the case, the formu-
lation of a question to the ECJ and awaiting the ECJ’s decision when the
law, as interpreted, will be applied in the reconvened case. In most cases
the judge can decide to refer a question of law for interpretation at his
discretion under Article 177. But he is obliged to refer the matter for
interpretation: ‘Where any such question is raised in a case pending
before a court or tribunal of a Member State, against whose decisions
there is no judicial remedy under national law’.
Points to note concerning preliminary reference procedure:

(i)  The national court alone decides whether or not to refer.

(i) Whatis a court or tribunal is a question of Community law. Article
177 obviously applies to courts and to statutory tribunals but
whether it includes the JCPC exercising a disciplinary jurisdiction
in relation to doctors, or a statutory body such as the Solicitors’
Disciplinary Tribunal or the disciplinary committees of such volun-
tary associations as the Jockey Club or the Football Association is
not clear.

(iii) A court or tribunal against whose decision there is no judicial
remedy under national law means any court at whatever level
whose decision is final, so that in Costa v. ENEL [1964] ECR 585 a
magistrate was obliged to make a reference. As there is no ‘right’ of
appeal from its decision, the Court of Appeal was thought to have a
duty to refer. It is now established that there is no such duty; Chiron
Corporation v. Murex Diagnostics Ltd [1995] All ER(EC) 88.

(iv) The ECJ has conceded that the obligation to refer does not apply
where the point is sufficiently clear, by accepting that the acte clair
doctrine is not limited to instances where the legal point has
already been the subject of interpretation by the Court.

(v) A ruling binds the court to whom it is addressed and will usually be
regarded as creating a generally binding precedent, which results in
some courts refusing to refer a question on a text that it has already
interpreted, even though the ECJ can change, and sometimes has
changed, its mind in a subsequent case. UK courts are bound to treat
rulings as precedents by s.3(1) ECA 1972. Rulings on interpretation
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will also usually be retrospective, although in exceptional cases the
Court is prepared to limit the general retrospective effect.

The supremacy of Community Law

In Factortame (No. 3) [1991] 3 All ER 769 concerning the Merchant
Shipping Act 1988, which required British-registered fishing boats fishing
for British quotas to be British owned and managed, the British statute
was held to contravene Article 52 of the Treaty of Rome by discriminating
against the nationals of another member state. One aspect of the case
concerned the power of the court to grant interim relief where there is an
alleged conflict between Community law and national law. The ECJ’s
response to a House of Lords’ reference under Article 177 was to the
effect that, where the only obstacle to granting interim relief is some rule
of national law, the national court could set aside the rule and grant the
relief. Thus Community law prevails. In R v. Secretary of State for
Transport, ex parte Factortame (No. 2) [1991] 1 All ER 70, Lord Bridges
stated in the case: ‘If the supremacy within the European Community of
Community law over the national law of member states was not already
inherent in the EC Treaty, it was certainly well established long before the
UK joined the Community ... Under the European Communities Act
1972 it has always been clear that it was the duty of a UK court, when
delivering final judgment, to override any rule of national law found to be
in conflict with any directly enforceable rule of Community Law.
Similarly, when decisions of the Court of Justice have exposed areas of
UK law which failed to implement Council Directives, Parliament has
always loyally accepted the obligation to make appropriate and prompt
amendments. Thus there is nothing in any way novel in according
supremacy to rules of Community law.’

Hoffmann j in Stoke-on-Trent CC v. B & Q plc [1991] 2 WLR 42 stated:
‘The EEC Treaty is the supreme law of this country, taking precedence
over Acts of Parliament. Our entry into the European Economic
Community meant that (subject to our undoubted but probably theoret-
ical right to withdraw from the Community altogether) Parliament sur-
rendered its sovereign right to legislate contrary to the provisions of the
Treaty on matters of social and economic policy which it regulated.’

In Francovich and Bonifaci v. Italian State [1991] IRLR 84, Italian
workers claimed damages against the Italian state for its failure to imple-
ment a Directive to protect the wages of employees of an insolvent
employer. The court held that Italy was ‘obliged to pay compensation for
harm caused to individuals by breaches of Community law for which they
can be held responsible’. There was a causal link between Italy’s breach of
its obligations and the damage suffered.

The liability for damages of Member States was clarified in two deci-
sions heard together, Brasserie du Pecheur SA v. Germany and R v.
Secretary of State for Transport ex parte Factortame Ltd. (No. 3) [1996]
1CMLR 889. The Brasserie du Pecheur case concerned German laws on
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the purity of beer which prevented the French brewery from selling its

products in Germany. This was in breach of Article 30 EC Treaty pro-

hibiting ‘quantitative restrictions on imports [between Member States]
and all measures having equivalent effect’.
The grounds for liability were stated as follows:

Member States must compensate individuals for losses arising from
breaches of Community Law where the legislature, judiciary or execu-
tive was responsible, whether or not the provision is directly effective.
For failure to transpose a Directive into domestic law, failure of the
national legislature to take the necessary steps does not affect the
Member State’s liability.

Where the Member State has a wide discretion of legislative choices, it
is liable in the same way as Community Institutions in comparable
situations. Individuals suffering loss ... are entitled to reparation:

(i)  where the rule breached is intended to confer rights upon them;

(i) where the breach is sufficiently serious; and

(iii) where there is a direct causal link between the breach and the
damage.

The test of seriousness is whether the Member State manifestly and
gravely disregarded the limits on its discretion. In determining this the
domestic court may take into consideration:

(i)  the clarity and precision of the rule;

(i) the amount of discretion allowed to the Member State;

(iii) whether the infringement and the damage was intentional or
involuntary;

(iv) whether any error of law was excusable or inexcusable; and

(v)  the fact that the position taken by a Community institution may
have contributed towards the omission and the adoption or
retention of national measures contrary to Community law.

A breach will be serious if it has persisted despite a judgment, prelim-
inary ruling or precedent of the ECJ from which it is clear that it
constituted an infringement.

The state must compensate the loss in accordance with national law,
but the conditions must not be less favourable to those relating
to similar domestic claims or framed so as to make it impossible or
excessively difficult to obtain compensation.

Compensation must not be conditional upon fault (intentional or
negligent) of the state organ responsible.

Compensation must be commensurate with the loss. The criteria are
set by the domestic legal system but must not be less favourable than
for similar claims based on domestic law, or make it impossible or
excessively difficult to obtain compensation.

National legislation limiting compensation to certain, specifically pro-
tected individual interests excluding loss of profit is not compatible
with Community law (see ‘pure economic loss’, Chapter 5).
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e It must be possible to award specific damages, such as exemplary
damages, if such damages may be awarded for similar claims in
domestic law (see Chapter 5).

o State liability cannot be limited to damage sustained after the delivery
of a judgment of the Court finding the infringement.

The Spanish fishermen were subsequently awarded damages against the
British government in an action in the High Court. The government is
considering an appeal.

A later decision on incorrect transposition of a Directive is R v. H.M.
Treasury, ex parte British Telecommunications plc [1996] 2 CMLR 217. BT
claimed annulment of part of the Utilities Supply and Works Contracts
Regulations 1992, which wrongly implemented Article 8 of Directive
90/531, and damages for losses incurred in complying with the regulations.
Rejecting the claim for damages, the ECJ stated that the conditions in
Brasserie de Pecheur and Factortame also applied to an incorrectly trans-
posed Directive. However, the breach was not sufficiently serious, since
Article 8 of the Directive was imprecisely worded and reasonably capable
of bearing the interpretation given to it by the UK. No guidance on inter-
pretation had been available from decided case law and the Commission
had not raised the matter when the Regulations were adopted.

1.6 The European Convention on Human Rights

The Human Rights Act 1998 incorporates the rights guaranteed by the
European Convention on Human Rights into English law. This gives
English nationals the protection of the Convention under national law
before the national courts. There will no longer be the need to bring
actions to the Court of Human Rights in Strasbourg. The aim of the legis-
lation is to increase the influence of British judges in the development of
Human Rights Law and to save money.

Under the Act, all courts and tribunals must interpret all primary and
subordinate legislation ‘so far as it is possible to do so’ to be compatible
with Convention rights: s.3(1). This does not, however, affect the validity,
operation or enforcement of any incompatible primary legislation: s.3(2).
The definition of primary legislation includes delegated legislation in the
form of Orders in Council and Statutory Instruments, which are general
regarded as secondary. If a compatible interpretation is not possible, a
superior court (High Court and upwards) may make a ‘declaration of
incompatibility’ which is ‘not binding on the parties’ and which does not
affect the validity, operation or enforcement of the primary legislation:
s.4. Parliamentary sovereignty is maintained by failure to allow the courts
to set aside incompatible Acts of Parliament. In addition, all courts and
tribunals in considering questions relating to Convention rights must ‘take
into account’ decisions of the Commission and Court of Human Rights:
s.2. It is unlawful for public authorities (including courts and tribunals) to
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act in a way that is incompatible with Convention rights, unless primary
legislation permits no other course of action: s.6. Actual or likely victims
of such an ‘unlawful act’ make take proceedings in an appropriate
court/tribunal; for example, by application for judicial review: s.7. The
courts/tribunals may provide ‘such relief or remedy of make such an order
within its jurisdiction as it considers just and appropriate’, but damages
are available only in civil courts with power to award damages: s.8.

The Act provides for a ‘fast track’ procedure for amending primary
legislation by statutory instrument (‘remedial orders’) to remove incon-
sistencies with Convention rights when either a superior court or the
Court of Human Rights has found a breach of the Convention: s.10.
Before the second reading in respect of proposed legislation, the govern-
ment minister responsible for introducing the Bill must either make a
statement of his/her view that the Bill is compatible with Convention
rights, or state that despite being unable to make that statement, the
government nevertheless wishes to proceed with the Bill: s.19.

The rights and freedoms are enshrined in the Convention and a
number of Protocols. The freedoms contained in the Convention are: the
right to life (Art. 2); freedom from torture or inhuman or degrading treat-
ment or punishment (Art. 3); freedom from slavery, servitude or forced or
compulsory labour (Art. 4); the right to liberty and security of the person
(Art. 5); the right to a fair trial (Art. 6); freedom from retroactive criminal
offences and punishment (Art. 7); the right to respect for private and
family life, home and correspondence (Art. 8); freedom of religion (Art.
9); freedom of expression (Art. 10); freedom of assembly and association
(Art. 11); the right to marry and to found a family (Art. 12); the right to
an effective national remedy (Art. 13); and freedom from discrimination
in respect of protected rights (Art. 14). Article 15 allows for derogation of
the rights in time of war or other public emergency.

The First Protocol recognises the right to property (Art. 1); the right to
education (Art. 2) and the right to free elections (Art. 3). The Fourth
Protocol recognises the freedom from imprisonment for non-fulfilment of
a contractual obligation (Art. 1); freedom of movement within a state and
freedom to leave its territory (Art. 2); the right of a national not to be
expelled from and to enter a state’s territory (Art. 3); and the freedom of
aliens from collective expulsion (Art. 4). The Sixth Protocol provides for
freedom from the death penalty. The Seventh Protocol recognises the
freedom from expulsion of individual aliens (Art. 1); the right to review in
criminal cases (Art. 2); the right to compensation for miscarriages of
justice (Art. 3); freedom from further trial or punishment for an offence
for which a person has already been finally acquitted or convicted in
accordance with the law of that state (Ne bis in idem) (Art. 4); and equal-
ity of rights of spouses (Art. 5).

The Human Rights Court has made a number of decisions relating to
the UK. It held that the sacking of three railwaymen who refused to join a
union was a breach of Article 11 (freedom of association), and birching in
the Isle of Man violated Article 3 (‘inhuman or degrading treatment or
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punishment’). The Court upheld the right of prisoners to communicate
with and have access to legal advisers for the purposes of instituting legal
proceedings and declared that censorship of their letters to solicitors and
relatives violated Article 6 (right to a fair and public hearing). The Court
also held that legislation in Northern Ireland criminalising homosexual
relations between consenting adults contravened Article 8 (respect for
private and family life). Other areas in which decisions have been given
relate to the discriminatory nature of UK immigration laws, and emer-
gency regulations allowing suspected terrorists to be held without trial in
Northern Ireland.

Recommended Further Reading

Legal Method, lan McLeod (Macmillan Professional Masters, 2nd edn
1996.

Walker and Walker’s English Legal System, 7th edn (Butterworths, 1994).

The English Legal Process, Terence Ingman, 7th edn (Blackstone Press,
1998).

European Union Law, Jo Shaw (Macmillan Professional Masters, 2nd edn).

A Guide to European Union Law, P. S. R. F. Mathijsen, 6th edn (Sweet &
Maxwell, 1995).

Law of the European Convention on Human Rights, D. J. Harris, M. O’'Boyle
and C. Warbrick (Butterworths, 1995).

Questions

What is the binding element of a legal decision?

What do you understand by the vertical and horizontal operation of the
doctrine of binding precedent?

What aspects of the precedent system maintain flexibility ?

What particular rule of statutory interpretation typifies the purposive
approach?

If it is an offence to keep explosives in any factory, workshop or other
place without a licence, would an offence be committed by a quarry
owner keeping explosives in a caravan adjacent to the quarry?

How has the British government chosen to incorporate the European
Convention on Human Rights into English Law?

Identify some of the Human Rights recognised by the Convention.
What is the difference between direct applicability and direct
effectivity?

What is the normal form of Community legislation for harmonisation of
laws throughout the Community?

10 In what circumstances is a judge required to refer a matter of interpre-
tation of Community law to the ECJ?
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2 Civil Dispute Resolution

Learning Objectives

After reading this chapter you will know about:

1 the jurisdiction of the courts in relation to civil dispute resolution and
the operation of the system of appeals

the ways in which civil judgments of the courts can be enforced

how commercial civil disputes can be resolved through arbitration

the advantages of Alternative Dispute Resolution (ADR) in resolving
civil disputes

HWN

Different systems exist for the resolution of civil disputes between
parties. These can involve (i) tribunals; (ii) the courts; (iii) arbitration;
and (iv) alternative dispute resolution (ADR).

2.1 Tribunals

Certain disputes must be referred to specialist statutory tribunals so that
claims for unfair dismissal by an employee must be brought in an indus-
trial tribunal; tribunals exist for fixing fair rents (rent tribunal); claims in
respect of social security payments (national insurance tribunal); and dis-
puted title to registered land (lands tribunal).

2.2 The Civil Courts

The principal civil courts are the High Court and the county courts.
Certain cases must be brought in the county court, others in the High
Court, and in other cases there is a choice.

The jurisdiction of the county court

The High Court and County Courts Jurisdiction Order 1991 made under
s.1 of the Courts and Legal Services Act 1990 enlarged the jurisdiction of
the county courts and provides for the allocation of cases between the
High Court and the county courts. County court jurisdiction is of three
kinds: (i) exclusive to the county court; (ii) concurrent with the High
Court without financial limitation; and (iii) concurrent subject to financial
limits.
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Exclusive to the county court

This arises under various statutes and includes: (i) recovery of possession
proceedings by a landlord against a tenant; (ii) actions in respect of con-
sumer credit agreements regulated by the Consumer Credit Act 1974
((hire purchase, conditional sale and credit sale agreements and con-
sumer hire agreements for televisions and so on); (iii) claims for unlawful
racial and sexual discrimination except in relation to employment which
goes to an industrial tribunal; and (iv) mortgage possession proceedings
outside London (except foreclosure when a £30 000 limit applies).

Concurrent jurisdiction without financial limits

This includes: (i) contract and tort actions (excluding libel and slander);
(ii) actions to recover a sum recoverable by statute; (iii) actions to recover
land or involving a dispute as to title; (iv) financial provision applications
from a deceased person’s estate; and (v) tenants’ application against for-
feiture for non-payment of rent.

Choice of court is in accordance with Article 7 of the High Court and
County Courts Jurisdiction Order 1991 with actions with a value of less
than £25 000 tried in the county court unless the court considers they
should be transferred to the High Court and the High Court agrees, or
they are commenced in the High Court which considers it ought to try the
action. An action of a value of £50 000 or more is tried in the High Court
unless the High Court considers that it ought to transfer it to the county
court, or if the action was commenced in the county court and that court
does not consider that it ought to be transferred.

Jurisdiction subject to financial limits

This includes: (i) administration of estates up to £30 000, includes
contentious probate; (ii) execution, declaration and variation of trusts up
to £30 000; (iii) foreclosure or redemption of mortgages up to £30 000;
(iv) specific performance, rectification or cancellation of agreements for
the sale, purchase or lease of property up to £30 000; and (v) certain
courts outside London may be designated as bankruptcy courts with
unlimited jurisdiction for personal insolvency and jurisdiction over
company winding-up where the company’s paid-up share capital does
not exceed £120 000, and for partnerships where the assets do not exceed
£30 000.

Small claims

All disputes involving claims for up to £3000 are automatically referred to
arbitration by the district judge. This is an informal procedure and parties
are discouraged from being legally represented since the successful party
cannot recover costs. The Lord Chancellor is considering extending the
small claims procedure to personal injury claims and increasing the
financial limit.
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The jurisdiction of the High Court

The jurisdiction of the divisions of the High Court depends on the divi-
sion as follows:

Queen’s Bench Division

This has concurrent jurisdiction with the county court in contract and tort
with exclusive jurisdiction for libel and slander. There are specialist courts
relating to admiralty and commercial disputes relates to insurance, bills of
lading, negotiable instruments and so on. There is also a Divisional Court
of the Queen’s Bench Division (QBD), which has an appeal and super-
visory jurisdiction function. It deals with appeals by way of cases stated on
points of law from magistrates and Crown Courts. It also has an import-
ant supervisory function through judicial review.

Chancery Division

This hears actions relating to administration of estates, trusts, mortgages,
partnership, patents, trademarks and copyright and revenue matters, and
the sale, exchange or partition of land. Within the division there are sep-
arate courts: the Companies Court, the Patents Court and the Court of
Protection, which assumes care and control of persons of unsound mind
and their property.

Family Division

This hears defended matrimonial causes, decrees of death (where a
husband or wife has disappeared without trace for a number of years, the
other spouse may apply for such a decree in order to be free to remarry or
claim against the estate of the ‘deceased’), legitimacy and nullity, actions
involving the rights of children — such as adoption, wardship and actions
between spouses for the ownership of property and occupation of the
matrimonial home. The claimant can choose to commence his or her
action in the Central Registry of the High Court in London or in the
District Registry where the cause of action arose. Actions begun locally
take longer to come to trial.

Appeals from civil trial courts

Appeals from county courts

Appeals are to the Court of Appeal (Civil Division) on a point of law (see
Figure 2.1). It is possible to appeal on a point of fact, depending upon the
size of the claim. Further appeal to the House of Lords is possible with
leave of the Court of Appeal or the House of Lords on a point of law of
public importance. Bankruptcy appeals from county courts outside
London are to the Divisional Court of the Chancery Division.
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Appeals from the High Court

Appeals will generally be to the Court of Appeal on matters of fact or
law, or a combination of both. There is a further appeal to the House of
Lords with leave of the Court of Appeal or the House of Lords but only in
respect of a matter of public importance. A special ‘leapfrog’ procedure
allows appeals direct to the House of Lords where the parties agree and
the trial judge certifies that the case involves a point of law of public
importance concerning either the construction of a statute or statutory
instrument or, more usually, a matter upon which the Court of Appeal is
bound by a previous ruling and where the House of Lords itself gives
leave.

2.3 The Stages of an Action in the High Court
The pleadings

Proceedings in the High Court will normally be commenced by a writ
drafted by the plaintiff’s lawyers. This identifies the relevant division and
the parties, and will usually have a detailed Statement of Claim detailing
the plaintiff’s claim. The writ must be served on the defendant within
twelve months; beyond twelve months it can only be served after renewal
by order of the court. The writ is served with an Acknowledgement of
Service form containing boxes in which the defendant can either admit
the claim or give ‘notice of intention to defend’ it. S/he must send the
form to the court office from which the writ was issued within fourteen
days of service. Failure to return it within the period will in certain cases
entitle the plaintiff to judgment against the defendant in default.

Where the defendant intends to defend the action, s/he must serve on
the plaintiff within fourteen days a formal defence to the claim. A defend-
ant may have a claim against the plaintiff which may be connected with
the plaintiff’s claim, or totally independent of it. Both are treated as coun-
terclaims and should be made in the defence, which is then a ‘Defence
and Counterclaim’.

Discovery and inspection of documents

Each side can inspect all documents in the possession of the other party
relevant to the action unless they are protected by privilege and cannot be
disclosed. Disclosure is ‘discovery’ and allowing a party to see them is
‘inspection’. The defendant may try to defeat the plaintiff’s claim by
destroying evidence or to frustrate the plaintiff’s action by disposing of
assets or transferring them abroad out of the jurisdiction so that there is
no money or assets available against which the judgment can be executed.
There are two interlocutory weapons that can be used in this case. These
are the Mareva injunction and the Anton Piller order.
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Mareva injunctions

A Mareva injunction allows the plaintiff to prevent the defendant from
disposing of assets pending the hearing and becoming unable to meet any
judgment against him/her. Originally limited to cases involving foreign
defendants and to prohibiting the removal of assets from the jurisdiction,
it is named from the first case in which the Court of Appeal recognised it,
in 1975, Mareva Compania Naviera S.A. v. International Bulkcarriers S.A.
[1980] 1 All ER 213. It was soon extended to UK residents and to the
prohibition of the dissipation of assets within the jurisdiction: Rahman
(Prince Abdul) bin Turki al Sudairy v. Abu-Taha [1980] 1 WLR 1268.
Section 37(3) of the Supreme Court Act 1981 now provides: “The power
of the High Court ... to grant an interlocutory injunction restraining a
party to any proceedings from removing from the jurisdiction of the High
Court, or otherwise dealing with, assets located within that jurisdiction
shall be exercisable in cases where that party is, as well as cases where he
is not, domiciled, resident or present within that jurisdiction.” The words
‘dealing with’ include disposing of, selling or charging assets: CBS (UK)
Ltdv. Lambert [1982] 3 All ER 213.

The application is generally made ex parte, sometimes before issuing a
writ. The plaintiff swears an affidavit in support of his/her application. In
Third Chandris Shipping Corporation v. Unimarine S.A. [1979] 2 All ER
972, the Court of Appeal set out guidelines that judges should follow on
applications: (i) the plaintiff should make a full and frank disclosure of all
matters in his/her knowledge which are material for the judge to know;
(ii) the plaintiff should give particulars of his/her claim and the amount
thereof and of the defendant’s case against it; (iii) the plaintiff should give
some grounds for believing that the defendant has assets within the juris-
diction; (iv) the plaintiff should give some grounds for believing that there
is a risk of the assets of the defendant being removed from (or dissipated
within) the jurisdiction before the judgment is satisfied; and (v) the plain-
tiff should give an undertaking in damages, in certain cases supported by a
bond or security.

The High Court may grant an injunction ‘in all cases in which it appears
to the court to be just and convenient to do so’: s.37(1) SCA 1981; however
there are principles governing the granting of interlocutory injunctions laid
down by the House of Lords in American Cynamid Co. v. Ethicon Ltd
[1975] 1 All ER 504. The plaintiff must establish: (i) that s/he has at least a
good arguable case; and (ii) that the refusal of an application would
involve a real risk that a judgment or award in the plaintiff’s favour would
remain unsatisfied because of the defendant’s removal of the assets from
the jurisdiction or dissipation of assets within the jurisdiction.

The service of the injunction on a bank or other body will freeze an
account or assets held by that party. In the case of a bank it will override
the customer’s instructions to the bank. The courts are vigilant to ensure
that such parties do not suffer. Thus in Searose Ltd v. Seatrain UK Ltd
[1981] 1 WLR 894 an injunction was only granted on condition that the
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plaintiff undertook to pay the reasonable costs incurred by any person
(other than the defendant) to whom notice of the order was given. The
injunction may continue after judgment if the court fears that assets may
be dissipated and it may grant one for the first time after the judgment:
Orwell Steel v. Asphalt & Tarmac [1981] 1 WLR 1097.

Anton Piller orders

The Anton Piller order imposes on the defendant a duty to permit a
plaintiff to enter his/her premises to inspect, remove or make copies of
documents belonging to him/her or relating to his/her property; it is
named after the case in which it was first sanctioned by the Court of
Appeal, Anton Piller K.G. v. Manufacturing Processes Ltd [1976] 1 All ER
779. It may be obtained ex parte where the plaintiff shows that there is a
danger of property being smuggled away or vital evidence destroyed, and
is most used in relation to infringement of copyright or misuse of
confidential information. Failure on the part of the defendant to allow
access will constitute contempt of court.

The plaintiff’s only risk is paying the defendant’s costs and for any
damage caused. There are procedural safeguards: the plaintiff’s solicitor
must attend when the order is executed and, where entry is refused, no
force should be used. The defendant must have the opportunity to contact
his/her solicitor and be advised of his/her right to obtain legal advice. The
applicant must make full disclosure of all matters relevant to his/her
application to the court and if material facts are omitted the order will be
discharged.

The defendant against whom an ex parte order has been made may
apply to have it set aside and, pending the appeal, may even refuse to
comply, but this is dangerous since, if the application fails, s/he will be in
contempt of court and liable to severe penalties if s/he has in the mean-
time acted in breach of the order by destroying records. In Rank Film
Distributors Ltd v. Video Information Centre [1981] 2 All ER 76 the House
of Lords held that a defendant could successfully resist the making of an
order on the ground of privilege against self-incrimination but s.72
Supreme Court Act 1981 removes the privilege in relation to High Court
proceedings for infringement of rights relating to intellectual property or
for passing-off.

Payment into court

A defendant against whom debt or damages are claimed will generally
attempt to settle the claim with the plaintiff by offering him/her less
money. The payment of money into court puts the plaintiff in a difficult
position since, if s/he continues with his/her action and recovers less
damages than the defendant paid into court, s/he will have to pay his/her
own legal costs and those of the defendant from the date the payment
into court was made. The judge does not know how much money has been
paid in. Payment is made into the Bank of England, Law Court Branch
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with the money credited to the defendant’s name and invested. The
defendant then serves on the plaintiff a Notice of Payment into Court.
Because of this, most actions are settled out of court — more than 50 per
cent just before the case is due to go to court.

The trial

The trial begins with an opening speech from the plaintiff’s counsel out-
lining the facts of the case and the relief sought. The witnesses for the
plaintiff are then called to give evidence by examination chief; they will
then be cross-examined by counsel for the defendant and re-examined by
counsel for the plaintiff. Then the defendant’s counsel will present his
case, with his witnesses being called. They too will be cross-examined by
the counsel for the plaintiff and re-examined. This is followed by the
plaintiff’s counsel’s and the defence counsel’s closing speeches.

The judge then gives judgment, either immediately or at a later time (a
‘reserved judgment’). Normally the successful party will have his/her costs
paid by the unsuccessful party, but the court has discretion in the matter.

2.4 The Stages of an Action in the County Court

The majority of county court claims are actions of three types: (i) default
actions; (ii) fixed date actions; and (iii) rent actions, of which only the first
two are important in this context. Default actions are to recover debts and
liquidated and unliquidated damages, and are commenced by a summons
which is served upon the defendant together with a plaint note informing
him/her that judgment will be given in default after fourteen days if
s/he does not pay the amount of the claim or file a defence. Fixed date
actions are to claim relief other than the payment of money: for example,
possession of land or equitable remedies.

These are begun by summons and the defendant is informed of the
return day on which the case will come before the district judge for
pre-trial review or, if the claim is for possession of land, the date of the
trial itself. The county court arranges for service of the summons, usually
by post. In default actions, the defendant is also sent a form of defence
and counterclaim on which s/he can admit the claim and offer payment in
instalments or state his/her defence and any counterclaim. The principles
governing the drafting of pleadings are the same as for the High Court
but the ‘Statement of Claim’ is called the ‘Particulars of Claim’.

Interlocutory proceedings

There are similar powers in respect of documents, interrogatories and
interpleader. Discovery is not automatic but must be applied for. The
court can make any order that can be made by the High Court and they
can be absolute or conditional, final or interlocutory: s.3 Courts and Legal
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Services Act 1990. However, orders of mandamus, certiorari or prohibition
are restricted to the High Court (Queen’s Bench Divisional Court), and
county courts may not grant a Mareva injunction (subject to exceptions
below) or an Anton Piller order, but they may vary an existing Anton
Piller order or Mareva injunction where all the parties are agreed. A
county court may impose a Mareva injunction only: (i) in its family pro-
ceedings jurisdiction; (ii) for the preservation, custody or detention of
property which forms or may form the subject matter of proceedings; or
(iii) to preserve assets until execution can be levied upon them. An appli-
cation to the High Court for an Anton Piller order operates to transfer
proceedings to the High Court for this purpose but they will re-transfer
afterwards unless the High Court orders otherwise.

The trial

The trial is similar to that at the High Court except that the defence can
only make a closing speech with leave of the court if it has previously
made an opening speech. Trial will be before a circuit judge or before the
district judge with the consent of the parties. The winner usually recovers
his/her costs against the loser in the same way as in the High Court. The
position can be changed where there has been a payment into court, or in
other cases. Costs in the county court are calculated by reference to fixed
scales, depending on the amount claimed or recovered in the action.

Small claims

Where the plaintiff commences a default action for £3000 or less and the
defendant files a defence, the action is automatically referred to the district
judge for informal arbitration. Cases involving larger sums can be referred
in the same way if the parties agree. Automatic referral can be rescinded
where the case involves a difficult question of law or exceptionally difficult
questions of fact, where there is a charge of fraud, where it would be
unreasonable, or where the parties agree to rescind the reference.

The case is heard in private by the district judge and the rules which
normally apply in respect of procedure and evidence do not apply. The
district judge will simply ask the parties about the nature of the dispute.
The aim of the procedure was to enable claimants to bring actions in
respect of very minor matters without the need to be legally represented.
In practice, anybody bringing an action on their own against a business
was likely to find themselves at a severe disadvantage because they would
be faced with a solicitor or even a barrister instructed by the defence.

The major advantage of this form of proceeding is that whether a party
wins or loses s/he will not have to pay the other party’s costs or claim recov-
ery of his/her own, except that the successful plaintiff can recover the costs
of commencing the action and enforcing the district judge’s award. This is
to discourage the use of lawyers. The only exception is that, where a party
has acted unreasonably, s/he may be ordered to pay the costs of the other.
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Future reform to the civil legal system is anticipated which will replace
the High Court and the county courts with a single system with a
simplified procedure. Proposals in a report by Lord Woolf to the Lord
Chancellor in 1994 include a new ‘fast-track’ procedure with fixed costs
and a strict timetable leading to trial in twenty to thirty weeks, limits on
disclosure of documents and oral evidence for claims between £3000 and
£10 000. Such cases would have hearings limited to three hours. For larger
claims, the report suggests a multi-track system with the pace dictated by
the judge rather than by the parties. New procedures suggested are aimed
at encouraging settlement between the parties and the use of alternative
dispute resolution techniques such as mediation and arbitration (see
discussion below).

2.5 Enforcement of Civil Judgments

The plaintiff needs to enforce his/her judgment when the defendant is
unwilling to pay any damages awarded against him/her. Article 8 of the
High Court and County Courts Jurisdiction Order 1991 provides that a
judgment or order of a county court for the payment of money which it is
sought to enforce by execution against goods shall be enforced: (i) only in
the High Court if the sum is £5000 or more; (ii) only in the county court if
the sum is less than £2000; and (iii) in either the High Court or a county
court if the sum is between £2000 and £4999. Where the judgment was in
respect of a regulated consumer credit agreement, the county court may
enforce the judgment irrespective of the amount.

The judgment creditor may have little knowledge of the income or
capital of the debtor and, since the methods differ according to the posi-
tion of the debtor, it is necessary for the creditor to find out something
about him/her. This can be done through an inquiry agent but the rules
provide for the debtor to be summoned for an examination as to his/her
means by an officer of the court.

Writ of fieri facias (fifa) or warrant of execution

Where the High Court judgment is payment of money, the plaintiff can
issue a writ of fieri facias addressed to the sheriff of the county where the
defendant’s goods are situated commanding the seizure of goods
sufficient to satisfy the judgment, any costs awarded and the sheriff’s
costs. The goods will be sold and the sheriff will hand over the proceeds,
having deducted his costs. The county court equivalent is the ‘warrant of
execution’ addressed to the county court bailiffs.

Attachment, ‘garnishee orders’

If the judgment debtor is owed money, the judgment creditor can obtain a
court order diverting payment to him/her by the process of attachment
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and a garnishee order. These are frequently directed against the judgment
debtor’s bank. Application is made ex parte and the order nisi forbids the
person named from paying the judgment debtor. The order is served on
the garnishee and the judgment debtor and no less than fifteen days later
they all attend the court, when the order will be made absolute unless
good reason is shown.

Charging orders

The judgment creditor may obtain a ‘charging order’ over land, stocks and
shares or an interest in partnership property. The property can be dis-
posed of to settle the judgment debt.

Appointment of a receiver

A receiver may be appointed where the debtor is in receipt of income,
such as rent from tenants, which must be collected by an independent
person.

Bankruptcy and liquidation

The judgment creditor could consider making the judgment debtor bank-
rupt or, where the judgment creditor is a partnership or registered
company, put them into liquidation (see Chapters 18 and 19).

Attachment of earnings

The debtor’s employer is ordered to pay into court such part of the earn-
ings of the debtor as it thinks fit. The order can be discharged if the
debtor loses or changes his employment. Application must be to the
debtor’s local county court, Attachment of Earnings Act 1971.

Writ or warrant of specific delivery

A judgment for the delivery of goods or chattels can be enforced by the
issue of a writ or warrant of specific delivery depending on whether the
claim is in the High Court or the county court. The sheriff or county court
bailiff is ordered to seize the goods and deliver them to the successful
litigant.

Writ of sequestration

Commissioners seize and retain the judgment debtor’s property until the
debtor complies with the court order. It is a punishment for contempt of
court and has been used against a refusal of trade unions to comply with
prohibitory injunctions.
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Writ or warrant of possession

This enforces an order for possession of land and commands the sheriff
or county court bailiffs to enter upon the land, evict those in unlawful
possession and give possession to the plaintiff.

Committal for contempt of court

Where the judgment is an injunction, the court may commit a person to
prison for refusing to obey the order.

2.6 Arbitration

Parties can agree that any dispute relating to a particular contract should
be settled by a quasi-judicial inquiry rather than the courts. Disputes can
be referred to arbitration by written or verbal agreement. The law relating
to written agreements is contained in the Arbitration Act 1996, which
came into effect on 31 January 1997. Written agreements includes
(a) agreements made in writing (whether or not signed by the parties);
(b) those made by exchange of communications in writing (for example,
by fax or telex); or (c) agreements evidenced in writing: s.5(1) & (2). A
party to an arbitration agreement includes an assignee of a contract con-
taining an arbitration clause who is bound by the arbitration clause:
s.82(2). An oral arbitration agreement is governed by the common law
rules which are saved by s.81(1)(b). This section also preserves any rule of
the common law which is consistent with the provisions of Part 1 of the
Act indicating that the Act is not intended as a complete code. The 1996
Act replaces Part I of the Arbitration Act of 1950, and the Arbitration
Acts of 1975 and 1979 and the Consumer Arbitration Act 1988, which are
repealed.

The new Act restates the existing legislation and codifies principles
established by case law, but it is not just a consolidating statute. It intro-
duces changes designed to improve arbitration and enhance the position
of the City of London as a world-preferred arbitration centre. It reflects
the provisions of the United Nations Commission on International Trade
Law (UNCITRAL) as well as 300 years of British expertise. Statutory ref-
erences throughout this section of the chapter are to the Arbitration Act
1996 unless otherwise stated.

Section 1 sets out three principles as the basis of the interpretation of
the Act. The first principle is that the aim of arbitration is the fair resolu-
tion of disputes by an impartial tribunal without unnecessary delay or
expense. The second asserts party autonomy subject only to safeguards
necessary in the public interest. The third restricts the power of the court
to intervene to those within the Act.

Part 1 relates to arbitration where the seat of the arbitration is in
England and Wales and Northern Ireland only, but there are sections
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which relate to arbitrations outside that area, s.2. The seat of the arbitra-
tion is designated (a) by the parties; or (b) by any arbitral or other institu-
tion or person vested by the parties with powers in that respect; or (c) by
the arbitral tribunal if authorised by the parties: s.3. The Act distinguishes
between mandatory and non-mandatory provisions: s.4. The mandatory
provisions contained in Part I are listed in Schedule 1 and cannot be
excluded.

An arbitration agreement is an agreement to submit to arbitration
present or future disputes (whether contractual or not): s.6(1). The term
‘dispute’ includes a ‘difference’ (s.82(1)) and covers claims in tort,
breaches of a statutory duty or fraud. The Act does not define what dis-
putes are arbitrable and retains the common law rules; s.81(1)(a).
Limitations on the tribunal’s powers to arbitrate arise from the arbitration
agreement which will usually refer to ‘dispute’ ‘in connection with’ or
‘arising out of” or ‘under’ the substantive contract. A reference of disputes
‘under this contract’ excludes tortious claims unless coextensive with
a claim for breach of contract. References of all disputes arising ‘under
or in connection with this contract’ extend to tortious claims: Ashville
Investments Ltd v. Elmer Contractors Ltd [1989] 2 QB 488. The words
‘arising out of this contract’ also cover claims for rectification, Ethiopian
Oilseeds and Pulses Export Corporation v. Rio Del Mar Foods Inc. [1990] 1
Lloyd’s Rep 86. The breach of or termination of the main contract will not
affect the arbitration agreement. In Heyman v. Darwins Ltd [1942] AC 356,
the defendants appointed the plaintiff as their selling agent under a con-
tract with a clause referring disputes ‘in respect of this agreement’ to arbi-
tration; the court ordered a stay of proceeding when the plaintiff issued a
writ claiming repudiation by the defendants, since the arbitration agree-
ment was unaffected by the breach of contract. Questions concerning the
validity of an arbitration agreement cannot be referred to arbitration.

Unless otherwise agreed, an arbitration agreement which forms or was
intended to form part of another agreement (whether or not in writing)
shall not be regarded as invalid, non-existent or ineffective because that
other agreement is invalid, or did not come into existence or has become
ineffective, and it shall be regarded as a distinct agreement: s.7. This sets
out the principle of separability of the arbitration agreement: that is, that
its validity or existence or effectiveness is not dependent upon the validity,
existence or effectiveness of the underlying substantive contract. Subject
to agreement, an arbitration agreement is not discharged by the death of
a party and may be enforced by or against the personal representatives of
that party: s.8(1). This is not mandatory. The position of the death of the
party appointing the arbitrator is dealt with in .26 (below).

A party to an arbitration agreement who is sued in respect of some-
thing referable to arbitration may apply for a stay of proceedings even
where the referral is after the exhaustion of other dispute resolution pro-
cedures: s.9(1) & (2). The stay is mandatory unless the court is satisfied
that the arbitration agreement is null and void, inoperative or incapable
of being performed: s.9(4). This section is mandatory.



Civil Dispute Resolution 37

Commencement of arbitral proceedings

Where an agreement provides that a claim shall be barred or the
claimant’s right extinguished unless s/he takes some step within a fixed
time: (a) to begin arbitral proceedings; or (b) other dispute resolution
procedures to be exhausted before arbitration can be begun, the court
may extend the time for taking that step. Any party may apply for such an
order on giving notice to the other parties, but only after a claim has
arisen and after having exhausted any available arbitral process for
gaining an extension. The court shall make the order only if satisfied that
the circumstances are such as were outside the reasonable contemplation
of the parties when they agreed to the time provision and that it would be
just to extend the time; or that one party’s conduct makes it unjust to hold
the other party to the strict terms of the provision. The court may extend
the time for such time and on such terms as it thinks fit whether or not the
time fixed has expired: s.12. This section is mandatory. The Limitation
Acts apply to arbitral proceedings as to legal proceedings: s.13; but an
extension of time for commencement of proceedings under s.12 does not
affect the operation of the Limitation Acts. The reference to the
Limitation Acts includes the Foreign Limitation Periods Act 1984 which
avoids the imposition of an English limitation period where the applicable
foreign law imposes a different period. This is a mandatory section.

The parties can agree when arbitral proceedings are to be regarded as
having commenced but, failing agreement, they are deemed to have com-
menced: (i) if the arbitrator is named or designated in the agreement and
when one party serves written notice on the other party or parties requir-
ing him/her or them to submit the matter to the person named or desig-
nated; (ii) where the arbitrator(s) are to be appointed by the parties, when
one party serves written notice on the other party/ies requiring him/her or
them to appoint an arbitrator; and (iii) where the arbitrator(s) are to be
appointed by a third party, when one party serves written notice to that
person requesting him/her to make the appointment: s.14. The use of the
word ‘matter’ and not ‘disputes’ extends the section to cover ‘claims’.

The arbitral tribunal

The parties can agree on the number of arbitrators and whether there is to
be a chairman or umpire. Unless otherwise agreed, an agreement that
there shall be two (or any other even number of) arbitrators requires the
appointment of an additional arbitrator as chairman. Where there is no
agreement on the number of arbitrators, the tribunal shall consist of a sole
arbitrator: s.15. The parties are free to agree on the procedure for appoint-
ing the arbitrator and any chairman or umpire but, failing agreement:

(i)  If the tribunal is to comprise one arbitrator, the parties shall jointly
appoint the arbitrator not later than twenty-eight days after service
of a request in writing by either party.
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(ii) Ifitis to comprise three arbitrators:

(a) each party shall appoint one arbitrator not later than fourteen
days after service of a request in writing by either party; and
(b) the two appointed shall forthwith appoint a third arbitrator as
chairman.
(iii)  If the tribunal is to comprise two arbitrators and an umpire:

(a) each party shall appoint one arbitrator not later than fourteen
days following a written request by either party; and

(b) the two may appoint an umpire at any time after their appoint-
ment and shall do so before any substantive hearing or forth-
with if they cannot agree on a matter relating the arbitration:
(s.16).

If a party refuses to appoint an arbitrator or fails to do so within the
specified time, the other party, having already appointed an arbitrator,
may serve written notice to the party in default that s/he proposes to
appoint his/her arbitrator as sole arbitrator. If that party does not within
seven days of that notice (a) make the appointment; and (b) notify the
other party of the appointment, the other party may appoint his arbitrator
as sole arbitrator whose award shall be binding on both parties as if s/he
had been appointed as such by agreement but the party in default may,
with notice to the appointing party, apply to the court, which may set
aside the appointment: s.17.

The parties can agree what is to happen where there is a procedural
failure for the appointment of the tribunal (appointment of a sole arbitra-
tor under s.17 is not a failure of procedure unless it is set aside). Failing
agreement, any party may, on giving notice to the other parties, apply to
the court to exercise its powers to: (a) give directions as to the making of
any necessary appointments; (b) direct that the tribunal shall be consti-
tuted by such appointments as have been made; (c) revoke any appoint-
ment already made; and (d) make any necessary appointments itself. An
appointment made by the court has effect as if made with the agreement
of the parties: s.18. In the exercise of its powers, the court take into con-
sideration agreements between the parties regarding the arbitrators’
qualifications: s.19.

Where the parties have agreed that there shall be a chairman, they can
agree on his/her functions but, failing agreement, decisions, order and
awards shall be made by all or a majority of the arbitrators (including the
chairman). The chairman’s view shall prevail in the absence of unanimity
or majority: s.20. The previous legislation did not provide for the office of
chairman. Where the parties have agreed that there shall be an umpire,
they can agree on his/her functions and, in particular, (a) whether s/he is
to attend the proceedings; and (b) when s/he is to replace the other arbi-
trators at the tribunal with power to make decisions, orders and awards.
Failing agreement:

(i)  The umpire shall attend the proceedings and be supplied with the
same documents as the other arbitrators.
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(i) Decisions, orders and awards shall be made by the other arbitrators
unless and until they cannot agree on any matter. In the event of
this, they shall serve written notice on the parties and the umpire
and the umpire shall replace them as the tribunal with power to
make decisions, orders and awards as if s/he were sole arbitrator.

(iii) If the arbitrators cannot agree but fail to give notice of that fact, or
if any of them fails to join in the giving of notice, any party may, on
serving notice to the tribunal and the other parties, apply to the
court which may order that the umpire shall replace the other arbi-
trators with powers as if s/he were the sole arbitrator: (s.21).

The distinction between an umpire and a chairman is confusing. A chair-
man should attend all meetings and vote in respect of all the decisions of
the tribunal. An umpire only has a role if the two arbitrators cannot agree
when s/he makes the decision instead of the arbitrators. Once called in,
the umpire replaces the arbitrators for the rest of the arbitration.

Where the parties agree that there shall be two or more arbitrators with
no chairman or umpire, they can agree how the tribunal makes decisions,
orders and awards but, failing agreement, they shall be made by all or a
majority of the arbitrators: s.22. The appointment of a chairman or an
umpire is generally preferable.

The parties can agree when the arbitrator’s authority may be revoked,
but, failing agreement:

(i)  the arbitrators authority may only be revoked (a) by the parties
acting jointly; or (b) by an arbitral or other institution or person
vested with powers in that regard; or

(ii) revocation by the parties acting jointly must be agreed in writing
unless the parties also agree (orally or in writing) to terminate the
arbitration agreement.

This section does not affect the court’s power to revoke an appointment
under s.18 or to remove an arbitrator under s.24: s.23.

A party may, on giving notice to the other parties, to the arbitrator con-
cerned and any other arbitrators, apply to the court for the removal of an
arbitrator on the grounds:

(i)  that circumstances give rise to justifiable doubts as to the arbitra-
tors impartiality;

(ii)  that s/he does not have the qualifications required by the agreement;

(iii) that s/he is physically or mentally incapable of conducting the pro-
ceedings, or that there are justifiable doubts as to his/her capacity
to do so;

(iv) that s/he has refused or failed:

(a) properly to conduct the proceedings; or

(b) to use all reasonable despatch in conducting the proceedings
or making an award; and

(c) that substantial injustice has been or will be caused to the
applicant.
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If there is an arbitral or other institution or person with power to remove
the arbitrator, the court shall not exercise its power of removal unless
satisfied that the applicant has first exhausted any recourse to that institu-
tion or person. The arbitral tribunal may continue the proceedings and
make an award while an application is pending. The court can make any
order it thinks fit respecting the arbitrator’s entitlement to fees or
expenses or the repayment of fees or expenses already paid. The arbitra-
tor is entitled to be heard before the court makes an order: s.24. The
section is mandatory.

The parties can agree on the consequences of an arbitrator’s resigna-
tion regarding his/her entitlement to fees or expenses, and any liability
incurred by him/her. Failing agreement, an arbitrator who resigns may,
on serving notice to the parties, apply to the court for relief from any lia-
bility, and for an order respecting to his/her right to fees or expenses or
the repayment of fees or expenses already paid. If satisfied that the arbi-
trator’s resignation was reasonable, the court may grant relief on such
terms as it thinks fit: s.25. An arbitrator is generally in breach of contract
if s/he resigns, but may agree with the parties whether s/he is entitled to
do so and the circumstances and consequences of his/her resignation.

The arbitrator’s authority is personal and ceases on death: 5.26(1). This
is a mandatory section. However, unless otherwise agreed, the death of
the person who appointed the arbitrator does not revoke his authority;
.26 (2). Where an arbitrator ceases to hold office, the parties can agree
(a) whether and how the vacancy is to be filled; (b) whether and to what
extent the previous proceedings should stand; and (c) the effect, if any, on
persons appointed by the arbitrator. Failing such agreement, the provi-
sions of ss.16 and 18 apply to the filling of the vacancy. The reconstituted
tribunal shall then decide whether and to what extent the previous pro-
ceedings should stand. An arbitrator’s loss of office does not affect the
appointment by him or her (alone or jointly) of another arbitrator,
umpire or chairman: s.27.

The parties are jointly and severally liable to pay the arbitrators such
reasonable fees and expenses as are appropriate. Parties may, on serving
notice on the other parties and the arbitrators, apply to the court for an
order that the fees and expenses may be considered and adjusted accord-
ing to its directions. The court may order repayment by the arbitrator of
any excessive payment already made. This does not affect the liability of a
party to any other party to pay all or any of the costs of the arbitration or
any contractual right of the arbitrator regarding fees and expenses: s.28.
This mandatory section confirms what was generally regarded as the posi-
tion in common law.

An arbitrator is not liable for any act or omission in the discharge of
his/her functions unless it is in bad faith. This protection extends to the
arbitrator’s employees but does not affect liability incurred by resignation
under s.25: s.29. This mandatory section resolves the uncertainty of the
common law. A new provision provides immunity for arbitral institutions
and other persons who have been given responsibility for the appointment
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or nomination of an arbitrator from anything done or omitted in the dis-
charge of that duty unless it is shown that the act or omission was in bad
faith: s.74(1). In addition, the institution or person is not liable for the
acts or omissions of the arbitrator or his/her employees or agents in the
discharge of his/her arbitral functions: s.74(2). This mandatory section
removes an area of uncertainty from the common law.

Jurisdiction of the arbitral tribunal

Subject to agreement between the parties, the tribunal may rule on its
own substantive jurisdiction as to (a) whether there is a valid arbitration
agreement; (b) whether the tribunal is properly constituted; and (c) what
matters have been submitted to arbitration. This may be challenged by
any arbitral process of appeal or review, or in accordance with Part 1 of
the Act: 5.30. This enacts an internationally recognised doctrine which has
already been recognised in English law, but the section is not mandatory.
An objection that the tribunal lacks jurisdiction at the outset must be
raised by a party not later than the time s/he takes the first step in the pro-
ceedings to contest the merits of any matter in relation to which s/he chal-
lenges the tribunal’s jurisdiction. S/he is not precluded from objecting
because s/he has appointed or participated in the appointment of an arbi-
trator. An objection during the course of proceedings must be notified as
soon as possible after the matter allegedly beyond its jurisdiction is raised.
The arbitral tribunal may admit an objection later than the time specified
if it considers that the delay is justified. Where an objection is raised and
the tribunal has power to rule on its own jurisdiction, it may (a) rule on
the matter in an award as to jurisdiction; or (b) deal with the objection in
its award on the merits. If the parties agree as to which course the tri-
bunal is to take, it shall proceed accordingly. The tribunal may, and shall
if the parties agree, stay proceedings while an application under s.32 is
made to the court: s.31. This section is mandatory. A party may ask the
court to determine the tribunal’s jurisdiction. Applications require the
written agreement of the other parties, or the tribunal’s permission, but
subject to the court being satisfied that the determination of the question
is likely to produce substantial savings in costs, that it is made without
delay and there is a good reason why is should be decided by the court.
There is no right of appeal from the court’s decision without leave which
is only given where the appeal concerns a point of law of general import-
ance or one which for some other special reason should be considered by
the Court of Appeal: s.32. This section is mandatory.

The arbitral proceedings

The tribunal’s general duty is to act fairly and impartially, giving each party
a reasonable opportunity of putting a case and dealing with that of the
opponent, and adopt procedures suitable to the circumstances, avoiding
unnecessary delay and expense: s.33. The use of the phrase ‘reasonable
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opportunity’ rather than ‘full opportunity’ gives tribunals scope to exercise
more discipline over the parties. This section is mandatory. The tribunal
decides all procedural and evidential matters subject to any agreement
between the parties. This includes the time and place of the proceedings,
the language(s) to be used, the form of written statement, the documents
to be produced and the rules of evidence, and so on: s.34. The parties can
consolidate proceedings with other arbitral proceedings or to agree that
concurrent hearings should be held. The tribunal can only consolidate
proceedings if authorised by the parties: s.35. Unless otherwise agreed by
the parties, the parties may be represented in the proceedings by a lawyer
or other person: s.36. The section does not allow a party to delay pro-
ceedings by insisting on being represented by a particular person. A non-
lawyer cannot claim professional privilege under this section. A party may
be represented by a foreign lawyer in arbitration proceedings but not in
an application to court.

Subject to agreement, the tribunal may appoint experts or legal advisers
to report to it and the parties, or appoint assessors to assist it on technical
matters and allow such persons to attend the proceedings: s.37(1). The
arbitrators are liable for the fees and expenses of these persons, which
constitute expenses of the arbitrators for the purposes of the Act: s.37 (2).
This gives the tribunal greater flexibility. Subsection (2) is mandatory.

The parties can agree on the tribunal’s powers and, failing agreement, it
may order a claimant to provide security for the costs of the arbitration. It
may give directions in relation to any property which is the subject of pro-
ceedings, owned or in the possession of a party. It may direct that a party
or witness shall be examined on oath and it may give directions to a party
for the preservation of any evidence in his/her possession: s.38. The
parties can agree to the tribunal making provisional awards relating to the
payment of money or the disposition of property between the parties, or
an interim payment on account of the costs of the arbitration. The final
award shall take account of any interim award: s.39.

The general duty of the parties is to do all things necessary for the
proper conduct of the proceedings including complying without delay with
any determination of the tribunal regarding procedural or evidential
matters or any order or directions and, where appropriate, taking neces-
sary steps to obtain a court decision on jurisdiction or law under ss 32 and
45:5.40. This section is mandatory. The parties can agree on the tribunal’s
powers (s.41(1)); but, failing agreement, if it believes there has been an
inordinate and inexcusable delay on the claimant’s part in pursuing his/her
claim and the delay gave rise, or is likely to give rise, to the risk that it is
not possible to fairly resolve the issues, or has caused or is likely to cause
severe prejudice to the respondent, it may dismiss the claim: s.41(3). If,
without showing sufficient cause, a party fails to attend or be represented
at a hearing, or, where matters are to be determined in writing, fails to
submit written evidence or make written submissions, the tribunal may
continue the proceedings in that party’s absence or without his/her written
submissions and make an award on the basis of the evidence before it. If,
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without justification, a party fails to comply with the tribunal’s orders or
directions, it may fix a time for due compliance: s.41(5). If the claimant
fails to comply with an order to provide security for costs, the tribunal
may dismiss his/her claim: s.41(6). If the party fails to comply with any
other order, the tribunal may (a) direct that the party in default cannot
rely on an allegation or material which was the subject matter of the order;
(b) draw adverse inferences from the non-compliance; (c) make an award
on the basis of such materials as have been properly submitted; or
(d) make an order as to payment of costs in consequence of the non-
compliance: s.41(7).

Powers of the court in relation to arbitral proceedings

Subject to contrary agreement by the parties, the court may order a party
to comply with a tribunal’s order. An application may be made by the tri-
bunal, a party with the tribunal’s permission, or where the parties have
agreed that the court’s powers under this section shall be available: s.42.
The same proceedings may be used by a party to secure the attendance
before the tribunal of a witness to give oral testimony or to produce docu-
ments or other evidence. This requires either the tribunal’s agreement or
that of the other parties. The procedures only operate if the witness is in
the UK and the proceedings are being conducted in England and Wales
or Northern Ireland. The order can only apply to the production of evi-
dence that a person could be compelled to produce in legal proceedings:
s.43. Unless otherwise agreed, the court has the same power as in legal
proceedings of making orders concerning the following matters: the
taking of evidence of witnesses, the preservation of evidence; making
orders relating to property that is the subject of the proceedings (i) for the
inspection, photographing, preservation, custody or detention of the
property, or (ii) ordering that samples be taken from, or any observation
be made of or experiment conducted upon, the property, and in that con-
nection authorising persons to enter any premises in the possession or
control of parties to the arbitration; the sale of any goods that are the
subject of the proceedings; and the granting of an interim injunction or
the appointment of a receiver. In cases of urgency, the court may, on the
application of a party, make orders for the purpose of preservation of evi-
dence or assets. Except in an emergency, the court shall only act on the
application of a party with the tribunal’s permission or the written agree-
ment of the other parties. In any case, the court shall only act if and to the
extent that the tribunal, and any arbitral or other institution or other
person vested with power by the parties, has no power or is, for the time
being, unable to act. The court’s order can be expressed to cease to have
effect, in whole or in part, on the order of the tribunal, arbitral or other
institution or person: s.44. Under this section the court can order Mareva
or Anton Piller relief: s.44(3). Unless otherwise agreed, the court may on
the application of a party determine any question of law which the court is
satisfied substantially affects the rights of one or more of the parties. An
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agreement to dispense with reasons for the tribunal’s award shall be an
agreement to exclude the court’s jurisdiction. Application must be with
the agreement of all the parties or made with the tribunal’s permission,
with the court satisfied that the determination of the question is likely to
produce substantial savings in costs and that it was made without delay.
Unless otherwise agreed, the tribunal may continue the proceedings and
make an award pending the application. There is no appeal from the
court’s decision without leave, which will only be given for questions of
general importance or ones which for some other special reason should be
considered by the Court of Appeal: s.45.

The award

The tribunal shall decide the dispute in accordance with the law chosen by
the parties: s.46(1)(a); or if the parties agree, in accordance with such
other considerations as are agreed by them or determined by the tribunal:
s.46(1)(b). This latter reference allows the parties to agree that their dis-
putes are to be decided in accordance with ‘equity clauses’, which resolves
the uncertainty as to the legality of such clauses. This will exclude any
right of appeal to the courts since there is no point of law to appeal
against. For this purpose, the choice of the laws of a country shall be
understood to refer to its substantive laws and not its conflict of laws
rules. If there is no choice or agreement, the tribunal shall apply the law
determined by the conflict of law rules that it considers applicable:
s.46(3). Guidance in choosing the conflict of laws rules may be obtained
from the Contract (Applicable Law) Act 1990 which enacts the EC
Convention on the Law Applicable to Contractual Obligations. Unless
otherwise agreed, the tribunal may make more than one award at differ-
ent times on different aspects of the matters to be determined, including,
in particular, an award relating to an issue affecting the whole claim, or to
a part only of the claims or cross-claims submitted to it: s.47. The parties
can agree on the tribunal’s powers regarding remedies, but, failing agree-
ment, it may make declarations; or order the payment of a sum of money
in any currency. It has the same powers as the court (i) to order a party to
do or refrain from doing something; (ii) to order specific performance of
a contract (other than one relating to land); and (iii) to order the
rectification, setting aside or cancellation of a deed or other document:
s.48. The parties may give the tribunal powers that are not available to the
courts, but the remedies must not be contrary to public policy if they are
to be enforced. The parties can agree with regard to the tribunal’s powers
regarding the award of interest but, failing agreement, it may award
simple or compound interest from such dates, at such rates and with such
rests as it considers just: (a) on the whole or part of any amount awarded,
in respect of any period up to the date of the award; or (b) on the whole
or any amount claimed and outstanding at the commencement of the pro-
ceedings but paid before the award was made, in respect of any period up
to the date of payment. The tribunal may award simple or compound
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interest from the date of the award (or any later date) until payment, at
such rates and with such rests as it considers just, on the outstanding
amount of any award (including an award of interest) and any award as to
costs: 5.49.

Where the time for making an award is limited and, subject to agree-
ment of the parties, the court may extend the time on application by the
tribunal (with notice to the parties), or by any party (notice to the tribunal
and the other parties), but only after exhausting any available arbitral
process for agreeing an extension: s.50. If, during the proceedings, the
parties settle the dispute, the tribunal shall, unless otherwise agreed, ter-
minate the proceedings and record the settlement in the form of an
agreed award. This has the same status and effect as an award on the
merits of the case: s.51. The parties can agree to the form of any award
but, failing agreement, it shall be in writing signed by all the arbitrators or
all those assenting and give the reasons for the award unless it is an
agreed award or the parties have agreed to dispense with reasons. The
award shall state the seat of the arbitration and the date when the award
is made: s.52. The requirement for the award to be signed means that a
hard copy rather than an electronic copy must be produced. Unless other-
wise agreed by the parties, where the seat of the arbitration is in England
and Wales or Northern Ireland, any award shall be treated as being made
there, regardless of where it was signed, despatched or delivered: s.53.
Unless otherwise agreed, the tribunal may decide what date is to be taken
as the date on which the award was made. In the absence of such decision
it shall be taken to be the date on which it is signed by the arbitrator or by
the last of them where it is signed by more than one: s.54. The parties can
agree as to notification of the award but, failing agreement, it shall be by
service on the parties of copies without delay: s.55. The tribunal may
refuse to deliver an award except on full payment of the arbitrators’ fees
and expenses. In this case, a party may apply to the court, which may
order that the tribunal shall deliver the award on the payment into court
by the applicant of the fees and expenses demanded or such lesser
amount as the court orders. The amount payable shall be determined by
such means and on such terms as the court may direct, and out of the
money paid into court there shall be paid such fees and expenses as are
properly payable. An application cannot be made where there is an avail-
able arbitral process for appeal or review of the fees and expenses: s.56.
This section is mandatory.

The parties can agree on the tribunal’s powers to correct and award or
make an additional award but, otherwise, it may on its own initiative or on
a party’s application correct an award to remove a clerical mistake or
error arising from an accidental slip or omission, or clarify or remove any
ambiguity in the award, or make an additional award in respect of any
claim which was presented to the tribunal but not dealt with in the award.
Application to exercise these powers must be within twenty-eight days of
the award or such longer period as the parties agree. A correction shall be
made within twenty-eight days of the date the application was received by
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the tribunal or, if made at the tribunal’s initiative, within twenty-eight days
of the award or, in either case, such longer period as the parties agree.
Any additional award shall be within fifty-six days of the date of the original
award or such longer period as the parties agree: s.57. Unless otherwise
agreed by the parties, an award is final and binding, both on the parties
and on any person claiming through or under them. This does not affect
the right of a person to challenge the award by any available arbitral
process of appeal or review or in accordance with this Part of the Act: s.58.

Costs of the arbitration

The costs of the arbitration are the arbitrators’ fees and expenses, the fees
and expenses of any arbitral institution concerned, and the legal and other
costs of the parties, including the costs of or incidental to any proceedings
to determine recoverable costs: 5.59. Any agreement that a party is to pay
the whole or part of the costs in any event is only valid if made after the
dispute has arisen: s.60. This mandatory section is inconsistent with the
principle of party autonomy but is required by public policy. The tribunal
may make an award of costs between the parties, subject to any agree-
ment between them. Unless otherwise agreed, the tribunal shall award
costs on the principle that costs should follow the event unless inappropri-
ate: s.61. Unless otherwise agreed, an agreement between the parties as to
how costs are to be borne, or under an award allocating the costs, only
covers recoverable costs: s.62. The parties can agree what costs are recov-
erable but, otherwise, the tribunal may determine the award of recover-
able costs. If so, it must specify the basis on which it has acted and the
items of recoverable costs, and the amount referable to each. If the tri-
bunal does not determine the recoverable costs, a party may, on giving
notice to the other parties, apply to the court, which may determine the
recoverable costs, or order the means and terms on which they shall be
determined. Unless the tribunal or court otherwise decides, the recover-
able costs shall be determined on the basis that a reasonable amount
should be allowed in respect of all costs reasonably incurred and any
doubt as to whether they were reasonably incurred or were reasonable
shall be resolved in favour of the paying party: s.63. Unless otherwise
agreed, the recoverable costs shall include in respect of the fees and
expenses of the arbitrators only such reasonable fees and expenses as are
appropriate. Questions relating to what fees and expenses are reasonable
and appropriate may be referred to the court, which can determine the
matter or order that it be determined by such means and on such terms as
specified by the court: s.64. Subject to agreement between the parties, the
tribunal may impose a limit on the amount of recoverable costs. Such a
direction may be made or varied at any stage but sufficiently in advance of
the incurring of costs to which it relates or any steps in the proceedings
which may be affected by it: 5.65. This is a new concept and could reduce
unnecessary expense and protect less wealthy parties from intimidation
by rich opponents.
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Powers of the court in relation to the award

An award may, by leave of the court, be enforced in the same manner as a
judgment or order of the court and, where leave is given, judgment may
be entered in terms of the award: s.66(1) & (2). Leave will not be given
where the person against whom it is sought shows that the tribunal lacked
substantive jurisdiction unless the right to raise the lack of jurisdiction has
been lost under s.73 (see below): 5.66(3). The section expressly retains the
procedures for recognition and enforcement of foreign awards under the
1927 Geneva Convention (s.99 and Part 11 of the Arbitration Act 1950)
and the 1958 New York Convention (ss.100-104 below): s.66(4). The
section is mandatory. A party may, on giving notice to the other parties
and the tribunal, apply to the court to challenge any award of the tribunal
as to its substantive jurisdiction; or for an order declaring an award to be
of no effect in whole or in part because of lack of substantive jurisdiction.
The tribunal may continue proceedings and make further awards while
the application is pending. The court may confirm, vary or set aside the
award: s.67. The section is mandatory.

A party may also challenge an award on the ground of serious irregular-
ity affecting the tribunal, the proceedings or the award, subject to s.73 and
the restrictions of s.70(2) & (3). A serious irregularity is one or more of
the following which the court considered has, or will, cause substantial
injustice to the applicant:

(a) failure by the tribunal to comply with its general duty under s.33;

(b) the tribunal exceeded its powers (other than by exceeding its sub-
stantive jurisdiction);

(c) failure by the tribunal to conduct proceedings in accordance with
the agreed procedure;

(d) failure by the tribunal to deal with all the issues put to it;

(e) any arbitral or other institution or person vested with powers in
respect of the proceedings exceeding its powers;

(f) uncertainty or ambiguity as to the effect of the award;

(g) the award being obtained by fraud or it or the way in which it was
procured being contrary to public policy;

(h) failure to comply with the requirements as to the form of the award;
or

(i) any irregularity in the proceedings or the award admitted by the tri-
bunal or any arbitral or other institution or person vested with
powers in relation to the proceedings or the award. In the case of
serious irregularity affecting the tribunal, the court may remit the
award, in whole or in part, for reconsideration, set the award aside
in whole or in part, or declare that the award has no effect, in whole
or in part: s.68.

The section is mandatory.
Unless otherwise agreed, a party may appeal to the court on a question
of law arising out of an award made. An agreement to dispense with the
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reasons for the award is considered as an agreement to exclude the court’s
jurisdiction. An appeal can only be brought with the agreement of all the
parties or with the leave of the court. It is also subject to the restrictions in
s.70(2) & (3). Leave to appeal shall only be given if the court is satisfied:
(a) that the determination of the question with substantially affect the
rights or one or more of the parties; (b) that it is one which the tribunal
was asked to determine; (c) that on the basis of the findings of fact in the
award the decision is obviously wrong or the question is of general public
importance and the decision of the tribunal is open to serious doubt; and
(d) that it is just and proper for the court to determine the question. The
court may confirm, vary, remit or set aside the award in whole or in part.
The leave of the court is required for any further appeal and it will only be
given if the court considers that the question is one of general impor-
tance, or one which for some other special reason should be considered
by the Court of Appeal: s.69. The section is not mandatory. The House of
Lords established guidelines in Pioneer Shipping Ltd v. B.T.P. Tioxide Ltd
The Nema [1982] AC 725. Leave to appeal should be granted only spar-
ingly, particularly in cases involving a ‘one-off’ contract and not a stand-
ard form. The court would only allow an appeal if the point is new,
capable of serious argument, potentially of great importance and
far-reaching in its effect. The court favours finality rather than legality
and presumes that the parties agreed to the risk that the arbitrator might
make an error of fact or law. An arbitrator can refer a question of EC
Law to the ECJ under Article 177 EC Treaty.

Applications challenging or appealing against awards under the three
preceding sections may only be brought if the applicant or appellant has
first exhausted any available arbitral process of appeal or review and any
available recourse under s.57 relating to the correction of the award or
the making of an additional award: s.70(2). In addition, any application or
appeal must be within twenty-eight days of the date of the award, or the
date when the applicant or appellant was notified of the result of any arbi-
tral process of appeal or review: s.70(3). The court may also ask the appli-
cant or appellant to provide security for the costs of the application or
appeal: 5.70(6). This section is mandatory in relation to ss.67 and 68.

Where the court makes an award under ss.67, 68 or 69, where the
award is varied, the variation has effect as part of the tribunal’s award.
Where the award is remitted in whole or in part, the tribunal shall make a
fresh award within three months of the date of remission or for such
longer or shorter period as the court directs. Where the award is set aside
or declared to be of no effect, the court may also order that any provision
that an award is a condition precedent for the bringing of legal proceed-
ings, is of no effect as regards the subject matter of the award or the rele-
vant part of the award: s.71. This section is mandatory. A party who is
alleged to be a party to the arbitration but who takes no part in the pro-
ceedings may question whether there is a valid arbitration agreement;
whether the tribunal is properly constituted, or what matters have been
submitted to arbitration in accordance with the agreement by proceed-
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ings in court for a declaration, injunction of other appropriate relief. S/he
also has the same rights as a party to challenge an award under ss.67 and
68 and 5.70(2) does not apply to him/her: s.72. This section is mandatory.

A party can lose the right to challenge the tribunal’s substantive juris-
diction, the fact that the proceedings have been improperly conducted,
alleging a failure to comply with the arbitration agreement or any other
irregularity affecting the tribunal or the proceedings where s/he took part
or continued to take part without forthwith or within the time allowed by
the agreement making any objection. S/he will be unable to raise that
objection later unless s/he shows that, when s/he took part or continued to
take part in the proceedings, s/he did not know or could not with reason-
able diligence have discovered the grounds for the objection: s.73(1).
Where the arbitral tribunal rules that it has substantive jurisdiction and a
party has not questioned that ruling by any available process of arbitral
appeal or review, or by challenging the award within the time allowed by
the agreement or any statutory provision of Part 1, s’/he may not later
object to the tribunal’s substantive jurisdiction on any ground which was
the subject of that ruling: s.73(2). This section is mandatory.

Other provisions relating to arbitration

Part 11 of the Act contains provisions relating to specific arbitration situa-
tions and to persons who can be arbitrators. The provisions relating to
domestic arbitration in ss.85-87 have not been activated following the
decision in Philip Alexander Securities and Futures v. Bamberger, The
Times, July 22 1996 that they were contrary to EC law.

Consumer arbitration agreements

The Unfair Terms in Consumer Contract Regulations 1994 are extended
to a term which constitutes an arbitration agreement irrespective of
whether the consumer is a legal or a natural person: ss.89 & 90. In addi-
tion, an arbitration agreement restricting a pecuniary claim to amounts
below those specified by order under s.91 is unfair for purposes of the
Regulations. The section gives the Secretary of State powers to make an
order for England and Wales with the concurrence of the Lord Chancellor.

Small claims arbitration in the county court

There is an entirely separate regime for the arbitration of small claims
under s.64 County Courts Act 1984. They are not affected by Part 1 of the
Act.

Appointment of judges as arbitrators

A judge of the Commercial Court or an official referee may, if s/he thinks
fit, accept appointment as a sole arbitrator or umpire. But this is subject
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to informing the Lord Chief Justice and being informed that s/he can be
made available. Fees payable in either case shall be taken in the High
Court: s.93. It is doubtful that a commercial judge or official referee
would be made available.

Statutory arbitrations

The provisions of Part 1 of the 1996 Act apply to statutory arbitrations —
even those under an enactment passed prior to the date of commence-
ment of the Act, except where they are inconsistent with the enactment or
any rules or procedure authorised or recognised by it, or if excluded by
any other enactment. The term ‘enactment’ includes subordinate legisla-
tion: s.94. Sections 96 and 97 adapt certain provisions of Part 1 and
exclude the operation of certain provision of Part 1 from applying to statu-
tory arbitrations.

Recognition and enforcement of certain foreign awards

Under Part 111 of the Act, provision is made for the continuation of Part 1t
of the Arbitration Act 1950 in relation to foreign awards, within the
meaning of that part of the Act, that are not also New York Convention
awards: s.99. Only a few states that are parties to the Geneva Convention
have not become parties to the New York Convention, so this section and
Part 11 of the 1950 Act will have limited application. The recognition and
enforcement of New York Convention awards is contained in ss.100-104.
These restate in concise and simple language the provisions of the 1975
Act and raise a presumption in favour of recognition and enforcement of
the award which can only be rebutted by the defendant (that is, award
debtor) proving one of the cases set out in s.103. As at 30 September 1996
there were 110 states that were parties to the New York Convention.

Under Part 1v of the Act, the Lord Chancellor has power to allocate
proceedings under the Act between the High Court and the county
courts: s.105. The Act is also extended to arbitrations affecting the
Crown: s.106.

2.7 Alternative Dispute Resolution (ADR)

Two years after the implementation of reforms to improve the efficiency
of civil litigation by streamlining the jurisdiction of the High Court and
the county courts, the 1993 Heilbron/Hodge Report referred to unmod-
ernised Victorian buildings, a negligible use of modern technology with
virtually all court documents and records compiled by hand and with tech-
nical, inflexible court procedures riddled with rules and often incompre-
hensible to litigants. Companies involved in litigation find it protracted,
cumbersome and increasingly expensive. The cost of a two-year commer-
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cial dispute ending in a one- or two-month trial can run into millions of
pounds. Yet litigation is on the increase, with the Centre for Interfirm
Comparison reporting an average 25 per cent growth in litigation in 1992
coming after a 43 per cent average rise in 1991. The report suggests
restructuring the High Court; the introduction of new technology; the
creation of more specialised courts; and the introduction of simplified
procedures, with court documents expressed in plain English. The most
radical suggestion, however, involves the recommendation that the
government should establish a pilot scheme for Alternative Dispute
Resolution (ADR) in one or two civil court centres.

ADR has been used in the Far East for more than thirty years, and in
the USA for fifteen years. The Heilbron/Hodge report estimated that 10
per cent of US cases are resolved by ADR. About a third of American
states have plans for court-based ADR and there are about 1200 ADR
schemes receiving referrals from state courts. Some US schemes indicate
a settlement rate as high as 50 per cent and a number of courts have rules
requiring lawyers to inform their clients of the available ADR processes.

ADR takes many forms — mediation, conciliation or mini-trial — but
common to all forms is the fact that they are non-binding and, if ADR
does not work and resolution proves impossible, the parties are still free
to litigate. While in the USA the term ADR usually includes binding arbi-
tration, in the UK, ADR normally refers to non-adjudicatory techniques.
The Centre for Dispute Resolution (CEDR), created to promote ADR in
the UK, offers numerous possibilities and the process can take whatever
shape the negotiators want: mediation, executive tribunals, independent
expert appraisal, or court-annexed arbitration. Mediation is used in the
majority of cases. Company representatives meet around a table with one
or more neutrals — independent advisers used in all forms of ADR — who
listen to a short presentation of each side’s case. The parties are then
taken to separate rooms where the positions are discussed and reviewed.
Negotiations continue until an agreement is reached with which both
sides are happy. Legally binding documents are then drawn up and signed
before either party has time to sleep on the decision.

ADR is not appropriate where legal precedents are involved, where
relief in the form of an injunction is sought, or where the facts are in
dispute. It is also not suitable in cases where it is necessary to start or con-
tinue a legal action in order to get the other party to the negotiating table.
In most commercial cases, however, the level of the financial claim is the
heart of the dispute. In such cases, ADR offers many advantages over liti-
gation, including a wider range of solutions, a better control of risk, and
confidentiality. ADR can help to preserve the commercial relationship
between the parties because it need not involve allegations of fault. Thus
the final outcome can be a creative solution where there is no loser —
otherwise known as a win-win. Thus in a dispute involving £120m
between Texaco and Borden over breach of contract claims, after years of
legal battles, the parties chose to use a mini-trial system where both
vice-presidents sat together with a mediator and listened to an abbreviated
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version of the evidence. A deal was struck after three weeks with no
money involved. The parties renegotiated supply agreements and contin-
ued trading together.

English courts provide no incentive for litigants to settle, unlike those
in France and Germany, where judges may intervene to encourage such a
step. ADR can provide this missing element. Prompted by the recommen-
dations of the 1993 Heilbron/Hodge Report, the commercial court has
established a court-annexed ADR scheme. Legal advisers to litigants must
ensure that parties are informed of the most cost-effective means of
resolving particular issues and disputes. The commercial court clerk keeps
a list of ADR services; this includes numerous former commercial judges
and ADR bodies such as CEDR and the City Dispute Panel for banking
and financial services.

The benefits of ADR are most attractive in respect of costs. Costs at
CEDR are based on the amount in dispute and range from several
hundred pounds to over £1000 a day. Most mediations, however, settle in
one to three days: a recent CEDR-arranged mediation of a dispute
involving £27m and set for a 12-week hearing lasted just one day. In
England, as in the USA, about 85-90 per cent of cases listed to appear in
court are resolved before trial, so there is a great incentive for companies
to use ADR. Motorola, the portable phone firm, has reduced its litigation
bill by 75 per cent since adopting ADR.

Since its launch in 1990, CEDR has had some 360 cases, worth £1.5bn,
referred to it and mediation has had a 85-90 per cent success rate.
However, despite this and support from industry and consumer groups
such as the National Consumer Council, ADR has not had the impact
expected. This is partly attributed to the ‘traditional adversarial mindset
and culture of lawyers and clients in litigation’, but for ADR to work in
the UK and produce savings for the civil justice system, it needs to be
extended beyond commercial disputes to cover all civil litigation, in par-
ticular personal injury actions.

Recommended Further Reading

Walker and Walker’s English Legal System, 7th edn (Butterworths, 1994).

The English Legal Process, Terence Ingman, 7th edn (Blackstone Press,
1998).

Alternative Dispute Resolution, Alexander Bevan (Sweet & Maxwell, 1992).

Arbitration: A Practical Guide, Arthur T. Ginnings (Gower, 1984).

Questions

1 In what court could the following legal actions be heard:

(i)  aclaim of £25 000 damages for breach of contract;
(i)  aclaim for £60 000 damages for injuries arising from negligence;
(i)  aclaim by a finance company for arrears under a HP agreement;



O RLWN

o N

Civil Dispute Resolution 53

(iv) adispute concerning an insurance claim; and
(v) a claim by an employee alleging discrimination under the Race
Relations Act?

What is a writ of fieri facias used for?

When would a judgment creditor seek a garnishee order?

What is the Mareva injunction and when would it be used?

The Anton Piller order is most frequently used in what sort of claim?

If a contract containing an arbitration agreement is claimed by one of
the parties to be void, will the dispute be referred to arbitration?

What is the main form of ADR proceedings?

When is ADR not suitable?
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3 The Law of Contract

Learning Objectives

After reading this chapter you will know about:

1 the essentials of contracts: offer and acceptance, consideration and the
intention to create legal relations

2 the vitiating elements which can render a contract void, voidable or
unenforceable: mistake, misrepresentation, duress and undue
influence, illegality, lack of formality and lack of capacity to contract

3 the classification of the terms of a contract, including express and
implied terms and exclusion clauses

4 the ways in which a contract is discharged: performance, agreement,
acceptance of breach and frustration

Legal obligations arise from many sources, of which the two main types
are tortious and contractual obligations. A tortious obligation is an obliga-
tion not to wrong another by conduct that the law of torts establishes as
wrongful. A person breaking such an obligation will face a legal action in
respect of the tort. Contractual obligations arise where one person makes
a legally enforceable promise to another which puts the promisor under
an obligation to perform his/her promise under the sanction of an action
against him/her for breach of contract.

An obligation implies the existence of an ‘obligor’ — the person who is
legally under the obligation, and an ‘obligee’ — for whose benefit the obliga-
tion exists. The existence of the obligee who can enforce the obligation for
his/her own benefit by a legal action distinguishes the law of obligations
from criminal law.

Obligations can also arise under a trust which can be seen as compara-
ble to a contract in the sense that the trustee accepts the obligation to
look after someone else’s property, rather than having the obligation
imposed on him. This textbook does not discuss separately the law of trust
directly but since partners, company directors, agents and bank managers
can be regarded as being in a quasi-trustee position vis-a-vis the partner-
ship property and their partners’ interests (see Chapter 7), or the
company’s property (Chapter 8), or the interests of the principal (Chapter
11) or the account holder (Chapter 15), aspects of the law of trust are
important throughout this text. In addition employees owe fiduciary
duties to their employers (see Chapter 12).

Trustees and quasi-trustees have an obligation to take care of the prop-
erty entrusted to them and will be liable for any breach of their fiduciary
duties (see Chapter 8), together with any third party who knowingly
assists in it. Thus, if a company’s directors misappropriate the property of
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the company, they will be liable as quasi-trustees to account to the
company for the property they have misappropriated, and if they have
been aided by bankers or others who knew that what was being done was
a misappropriation of assets, they may be liable to the company as con-
structive trustees: Selangor United Rubber Estates Ltd v. Cradock (No. 3)
[1968] 1 WLR 1555 (see Chapter 8). This obligation not to be the unwit-
ting instrument of another’s fraud is rather similar to tortious liability in
negligence (see Chapter 4).

3.1 Essentials of a Contract

There are three essentials to be complied with for an obligation by
promise to be enforceable: (i) there must be a matching offer and accept-
ance; (ii) the promise must be by deed or supported by valuable consider-
ation; and (iii) the parties must have intended to create legal relations.

3.2 Matching Offer and Acceptance

There must generally be a matching offer and acceptance between the
offeror and the offeree. However, in G. Percy Trentham Ltd v. Archital
Luxfer Ltd [1993] Lloyd’s Rep 25, the plaintiffs (building contractors) nego-
tiated with the defendants as subcontractors for the supply and installation
of doors and windows. The work was completed and paid for. The plaintiffs
later claimed a contribution towards a penalty under their contract and
defendants claimed there had never been a contract because there was no
matching offer and acceptance. The Court of Appeal held: (i) that the
approach to the issue of contract formation is objective and in this case was
‘the reasonable expectations of sensible businessmen’; (ii) that, although
matching offer and acceptance is the general mechanism for formation of a
contract, this is not necessarily so where a contract is alleged to have come
into existence as a result of performance; (iii) the fact that a contract is exe-
cuted (performed) will generally preclude a claim of absence of intention to
create legal relations or that the contract is void because of vagueness or
uncertainty; and (iv) if a contract comes into existence during and as a result
of performance, it will impliedly cover pre-contractual performance. The
Court held that a contract had come into existence during performance
‘even if it cannot be precisely analysed in terms of offer and acceptance’.
This follows the approach of Lord Denning in Gibson v. Manchester City
Council [1978] 1 WLR 520, whose attempt to weaken this requirement was
rejected by the House of Lords on appeal ( [1979] 1 WLR 294).

Offers, invitations to treat and preliminary statements of price

An offer is an undertaking by the offeror to be contractually bound by
the terms of his/her offer; it becomes a binding contract on acceptance if
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the other essentials are present. An offer can be made to one person, to a
group of persons, or to the world at large in the form of an advertisement:
as in Carlill v. Carbolic Smokeball Co. [1893] 1 QB 256 (see below). An
invitation to treat invites another to make an offer which can be accepted
or rejected. In Fisher v. Bell [1961] 1 QB 394 the court held the display of
an article for sale is not an offer for sale. Similarly, Pharmaceutical Society
of Gt Britain v. Boots Cash Chemists [1953] 1 QB 401 held that displaying
goods for sale on a supermarket shelf was not an offer. In Partridge v.
Crittenden [1968] 2 All ER 421, Partridge was convicted for offering for
sale wild birds by an advertisement in a ‘classified advertisements’ column
but the conviction was quashed since the advertisement was only an invi-
tation to treat. In the same way in Harris v. Nickerson (1873) LR 8 QB
286, a broker failed to recover damages for breach of contract after
attending an advertised sale when the lots he was interested in were with-
drawn. Advertisements by companies may constitute an offer. In Carlill v.
Carbolic Smokeball Co. (1893), the defendants in a series of advertise-
ments offered to pay £100 to any person who contracted influenza after
using their patent ‘smoke ball’ three times a day for two weeks and stated
that they had deposited £1000 in a bank to meet any claims. The plaintiff
sued for £100 and the court held that the deposit of the £1000 indicated
an intention to pay claims and that the advertisement was an offer.
Brochures, pricelists and so on are invitations to treat, as are quotations:
Scancarriers A/S v. Aetearoa International Ltd (1985) 135 NLJ 79.

For contracts for the sale of land, there must be a clear intention to
sell. In Harvey v. Facey [1893] AC 552, in reply to a telegram asking the
defendant, “Will you sell Bumper Hall Pen? Telegraph lowest cash price.’
The defendant replied, ‘Lowest price ... £900.” and the appellants then
telegraphed “We agree to buy Bumper Hall Pen for £900 asked by you.
Please send your title-deeds in order that we may get early possession’, to
which they got no reply. The court held that the defendant’s telegram was
not an offer but a statement of the minimum price required for the prop-
erty if it was eventually decided to sell it. In Clifton v. Palumbo [1944] 2
All ER 497, the statement in a letter by the plaintiff, ‘I am prepared to
offer you ... my ... estate for £600 000 ..."” was held not to be an offer but
a preliminary statement of price to enable negotiations to proceed.

Offers may be express or implied from conduct
A bus stopping at a bus stop is an offer and the passenger getting on is the
acceptance: Wilkie v. London Passenger Transport Board [1947] 1 All ER

258 at 259. The process of taking a ticket at a barrier in a car park can also
be analysed in terms of offer and acceptance.

Offers must be communicated

A person can only accept an offer of which he is aware, but after that his
motive for accepting will not prevent there being a valid contract. In
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Williams v. Carwardine (1833) 5 Car & P 566 the plaintiff successfully sued
for payment of a reward even though her motive in giving the information
for which the reward was offered was to clear her conscience when she
thought she was dying.

Lapse of offer

Offers lapse: (i) on the death of the offeror, obiter, Dickinson v. Dodds
(1876) 2 ChD 463; (ii) on death of the offeree, obiter Warrington LJ
Reynolds v. Atherton (1921) 125 LT 690; (iii) on the expiration of the time
prescribed for acceptance or a reasonable time, Ramsgate Victoria Hotel v.
Montefiore (1866) LP 1Ex 109; and (iv) where the offer is made on the
basis of state of affairs which ceases to exist, Financings Ltd v. Stimson
[1962] 3 All ER 386, where an offer to buy a car on hire-purchase lapsed
when the car was vandalised between the offer being made and being
accepted.

Revocation of offer

Offers can be revoked at any time before acceptance: Financings Ltd v.
Stimson (1962). The revocation can be communicated by a third party,
and is possible even where there has been a promise to keep the offer
open for a specified period, unless the offeror has entered into a separate
option contract with the offeree. In Dickinson v. Dodds (1876) 2 ChD 463,
the defendant signed an agreement to sell a property to the plaintiff, “This
offer to be left over until Friday ...". The plaintiff decided to buy the prop-
erty on the Thursday but that afternoon heard from somebody else that
the defendant had sold to a third party. That evening he delivered a
formal acceptance but his claim for specific performance was refused
since there had been an implied revocation of the offer by the sale to the
third party.

Revocation is only effective when communicated; the postal rules of
communication do not apply: Byrne v. Van Tienhoven (1880) 5 CPD 344
(see 3.3).

Termination of offer

Offers automatically terminate (i) where the offeree communicates rejec-
tion of the offer; and (ii) where the offeree makes a counter offer. A pur-
ported acceptance which seeks to introduce new terms is a counter offer.
In Hyde v. Wrench (1840) 3 Beav 334 the defendant offered his property
for £1000 to the plaintiff who countered with an offer of £950 before pur-
porting to accept the original offer. The court held that the counter offer
had terminated the offer, which could no longer be accepted. In Neale v.
Merrett [1930] WN 189 there was no valid acceptance of an offer to sell a
property when the plaintiff introduced terms relating to payment by
instalments.
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In Butler Machine Tool Co. Ltd v. Ex-Cell-O Corp (England) Ltd [1979]
1 WLR 401, the parties were contracting, with each using their own
‘standard form’ (that is, a pre-drafted contract). Butler’s offer form
included a price variation clause, but the buyer’s order was placed on the
firm’s standard form, which did not include such a clause. The seller
acknowledged the order by returning a tear-off slip from the buyer’s form
and the Court of Appeal held that the buyer had made a counter offer
which had been accepted by the sellers and that the contract contained no
price variation clause.

Stevenson, Jacques & Co. v. MacLean (1880) 5 QBD 346 distinguishes
between a counter offer and a request for further information. The plain-
tiff responded to an offer of goods by telegram to ask if the sellers would
spread delivery over two months. Receiving no reply, he accepted the
original offer. The court held that a valid contract had been made and
awarded damages against the defendants who had sold the goods to a
third party.

3.3 Acceptance

Subject to exceptions discussed below, acceptance (i) must be communi-
cated; and (ii) must comply with the terms of the offer.

Silence cannot constitute a valid acceptance

The offeror cannot, unless otherwise provided, presume the existence of a
contract in the absence of a rejection communicated by the offeree within
a specified period. In Felthouse v. Bindley (1863) 1 New Rep 401 the plain-
tiff wrote to his nephew ‘If I hear no more about him I shall consider the
horse mine at £30.15s.” There was no contract when the nephew failed to
reply. This has been further developed in the Unsolicited Goods and
Services Act 1971 and 1975 (see Chapter 16). The need for communi-
cation is subject to two exceptions: (i) the postal rules of acceptance,
and (ii) acceptance by action.

The postal rules of acceptance

Acceptance by post operates from the time of posting even though the
letter is delayed or lost, on condition (a) the post is a suitable means of
communication; (b) the letter was properly stamped and addressed; and
(c) it was properly posted: Adams v. Lindsell (1818) 1 B & Ald 681. In
Household Fire and Carriage Accident Ins. Co. Ltd v. Grant (1879) 4 Ex D
216, the defendant applied for shares and a letter of allotment was posted
but never arrived. The court held that he was a shareholder from the time
of the posting. The rules apply to telegrams but not to instantaneous
forms of communication such as telephones, telex and fax machines. The
cases of Entores v. Miles Far Eastern Corp. [1955] 2 QB 327 and Brinkibon
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Ltd v. Stahag Stahl [1983] AC 34 show the importance of the rule in deter-
mining where the contract was made, and the proper law of the contract
in the absence of express provision. In the latter case a contract between a
buyer in England and a seller in Austria accepted by a telex from England
was subject to Austrian law, since the contract was made on receipt of the
telex.

The rule can be excluded expressly or by implication, thus an option to
purchase exercisable by notice in writing by implication excluded the postal
rules and required actual delivery: Holwell Securities Ltd v. Hughes [1974] 1
All ER 161, and the rule does not apply to revocation of offers. In Byrne v.
Van Tienhoven (1880), VT in Wales sent a postal offer to B in New York
on 1 October but revoked it by post on 8 October. The offer was received
by B on 11 October, who telegraphed acceptance confirmed by post on
15 October. The notice of revocation was delivered on 20 October and
before the letter of acceptance was delivered on 25 October. The revoca-
tion was ineffective, since the offer had already been accepted.

Acceptance by action

For unilateral contracts, the contract comes into existence on the com-
pletion of the act or non-act of another in response to it. Reacting to the
promise is the acceptance and the consideration: see Carlill v. Carbolic
Smokeball Co. (1893).

Acceptance must comply with the terms of the offer

Where the method of acceptance is specified, the court can regard this as
a condition of the offer and any other method will be invalid. In
Compagnie de Commerce et Commission SARL v. Parkinson Stove Co. Ltd
[1953] 2 Lloyd’s Rep 487, the respondents stipulated that acceptance
should be by a specific form and that no other method of acceptance
would be valid. The appellants accepted by letter and then purported to
cancel the order. The court held that there had been no valid acceptance
in the absence of express or implied waiver. Alternatively, the court may
treat the stipulation as an indication of the desired speed of response and
an alternative method of equal speed is valid: Tinn v. Hoffman & Co.
(1873) 29 LT 271. Requiring acceptance by registered post is not gener-
ally a condition and acceptance by ordinary post is valid: Yates Building
Co. v. Pulleyn (1975) 119 SJ 370.

Acceptance ‘subject to contract’ is no acceptance

There will be no contract until a formal contract is drawn up and agreed:
Winn v. Bull (1877). Common for contracts for the sale of land, once the
term is introduced, all stages of the deal will be subject to it even though
the words do not appear in subsequent correspondence: Cohen V.
Nessdale Ltd [1982] 2 All ER 97.
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3.4 Tenders

A tender can be a form of offer and forms the basis of a contract on
acceptance. The invitation to submit a tender is an invitation to treat and
the tenderer takes the risk of losing any expenditure incurred in tender-
ing. However, in Blackpool and Fylde Aero Club Ltd v. Blackpool Borough
Council [1993] 3 All ER 25 the Court of Appeal held that a person sub-
mitting a tender before the deadline is entitled to having his/her tender
considered. Companies may request tenders for the supply of goods over
a fixed period, to guarantee stability of prices. If the company accepts a
tender, it is not obliged to place orders, but any goods of the nature
involved must be from the successful tenderer. The tender is a standing
offer and every subsequent order placed is an acceptance, creating a
binding contract. The tenderer can, however, revoke the tender at any
time but is in breach of contract if s/he fails to deliver pre-revocation
orders: Great Northern Railway Co.v. Witham (1873) LR 9 CP 16.

3.5 Exceptional Cases

Sometimes there is no discernible offer and acceptance. In Shanklin Pier
Ltd v. Detel Products Ltd [1951] 2 KB 854 the plaintiffs entered into a con-
tract for the repair and painting of the pier, specifying that the defen-
dant’s paint should be used for the job since the defendants had
previously told the plaintiffs that their paint had a life of between seven
and ten years. The plaintiffs were able to sue the defendants for damages
for breach of warranty of a collateral contract. In Clarke v. Dunraven, The
Satanita [1897] AC 59, two yacht owners entered a race undertaking to be
bound by the club rules, one of which provided that an owner was liable
for damage arising from breach of the rules. The court held that the
owner of a damaged yacht could sue the other owner under an inferred
contractual obligation.

3.6 Consideration

Promises can be enforced where they are made with an intention that
they should be binding (the civil law approach); or where given in return
for some action, forbearance or counter promise by the other party and
are thus part of a bargain between the parties. This is the English law
approach and gratuitous promises are enforceable only if embodied in a
deed. Otherwise promises are only enforceable where the court is
satisfied that they have been ‘bought’ by valuable consideration moving
from the other party. Valuable consideration has been an ‘essential’ of
a valid contract since Eastwood v. Kenyon (1840) 11 Ad & El 438. The
best definition of consideration is by Sir Frederick Pollock: ‘(a) An act or
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forbearance of one party, or (b) the promise thereof, is the price for
which the promise of the other is bought, and the promise thus given
for value is enforceable.” This definition distinguishes between executed
(a) and executory (b) consideration.

Executed consideration

The defendant’s promise is in return for an act or forbearance of the
plaintiff and is enforceable on complete performance of the consider-
ation. The consideration is also the acceptance of the offer; for example,
an offer of a reward for finding a lost dog becomes a binding contract
when a person who is aware of the offer finds and returns the dog, and
can then sue for the reward.

The need for the completion of the consideration before there is accept-
ance means that the offer can be revoked before complete performance,
even once a person had begun to perform the act of consideration.
However, in Daulia Ltd v. Four Millbank Nominees Ltd [1978] Ch 231, in
the Court of Appeal, Goff Ly stated obiter that, once the offeree had
embarked on performance, it was too late for the offeror to revoke his
offer. This still does not solve the problem where the payment is for a
person not to do something.

Executory consideration

The defendant’s promise is in return for the plaintiff’s counter promise
and a contract comes into being immediately, although the performance
remains in futuro.

Consideration must be sufficient but need not be adequate

There must be something capable of being valuable consideration, but the
value of the consideration in relation to the promise is unimportant. A
promise to let a house on payment of £1 per annum is enforceable:
Thomas v. Thomas (1842) 2 QB 851; and wrappers from chocolate bars
can be consideration: Chappell & Co. Ltd v. Nestlé Co. Ltd [1960] AC 87.
The classic example is a lease of land for a peppercorn rent. There are
some important aspects of sufficiency which must be appreciated.

A promise to perform or the performance of a pre-existing obligation
imposed by law or under a contract is not valuable consideration

In Collins v. Godefroy (1831) 1 B & Ad 950, appearing as a witness in a
court action was not consideration to support a promise of payment as
the offeree was obliged by law to attend. However, if a person promises to
perform, or performs more than s/he is legally or contractually obliged to
do, the extra effort can constitute consideration. In Ward v. Byham [1956]
2 All ER 318, where the father of an illegitimate child promised the
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mother £1 per week maintenance in return for a promise to care for the
child and ensure its happiness, the promise to ensure the child’s happiness
constituted consideration, since it exceeded the mother’s legal obligation
for its material welfare.

Stilk v. Myrick (1809) 2 Camp 317 and Hartley v. Ponsonby (1857) 7
E & B 872, both concern a promise to divide the wages of deserting crew
members among the remaining crew. In the first case, where only a couple
of people had deserted, the court held that the promise of payment was
not enforceable because the plaintiff had a contractual obligation to fill in
for absentees. In the second case, the number of deserters was so large
that the vessel was dangerously undermanned and the court held that the
remaining crew members had exceeded their existing contractual obliga-
tion. Stilk v Myrick was reconsidered by the Court of Appeal in Williams v.
Roffey Bros & Nicholls (Contractors) Ltd [1991] 1 QB 1. The defendants
were building contractors refurbishing a block of flats. The carpentry
work was subcontracted to the plaintiff for £20 000. When it appeared
that the plaintiff could not comply with the contract, the defendants
agreed to pay a further £10 300 at a rate of £575 per flat completed.
Having completed a further eight flats and having only received £1500,
the plaintiff ceased working and sued for the extra amount promised. In
his leading judgment, Glidewell LJ said that, if a party to a contract
promises an additional payment in return for a promise by the other to
perform his contractual obligations on time and thereby obtains some
benefit or avoids a disbenefit, and the promise is not the result of
economic duress or fraud, then the promise will be legally binding.

However ‘a promise to perform, or the performance of, a pre-existing
contractual obligation to a third party can be valid consideration’. Thus if
A has a legal obligation to build a fence for B and he is later promised an
extra sum by C for completing the work, A can sue C for payment. In
Shadwell v. Shadwell (1860) 9 CBNS 159, the plaintiff was engaged to
marry (at the time an enforceable contract). His uncle then promised to
pay him £150 per annum during his life until his income as a barrister
should amount to 600 guineas a year. The plaintiff married and his uncle
paid him £150 for twelve years before his death eighteen years after the
marriage. The plaintiff successfully sued the uncle’s executors for the out-
standing five years’ instalments. The court held that the performance of
the pre-existing legal obligation to marry constituted consideration for the
promise to pay. This was reaffirmed in Pao On v. Lau Yiu Long [1980] AC
614, where the plaintiffs contracted with a public company (Fu Chip) to
transfer shares in their private company against 4.2 million shares in Fu
Chip and promised not to sell 2.5 million of the shares for a year so as not
to depress the market. As a guarantee against the fall in the price of the
shares, the defendants, the majority shareholders in Fu Chip, in a sub-
sidiary agreement, agreed to buy back 2.5 million shares within that year
at $2.50 per share. The plaintiffs, realising that they had made a bad
bargain in the event of the share price going up, refused to carry out their
promise under the main agreement unless the defendants replaced the
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subsidiary agreement with a true guarantee by way of indemnity should
the shares fall below the price of £2.50. When the share price collapsed,
the defendants refused to honour the indemnity, alleging that there was
no valid consideration. The Privy Council found the consideration for the
indemnity was the promise to perform or the performance of the Pao’s
pre-existing obligations to Fu Chip, and stated: “Their Lordships do not
doubt that a promise to perform, or the performance of, a pre-existing
contractual obligation to a third party can be valid consideration.’

Past consideration cannot be valuable consideration

In executed consideration, the action or forbearance constituting the con-
sideration must follow the promise. If it precedes the promise it is past
consideration and not valid. Thus a promise by the heirs of an estate to
pay £500 to the wife of one of them in consideration of improvements
which she had already carried out to a property could not be enforced,
Re McArdle [1951] Ch 669.

In Lampleigh v. Brathwait (1615) Hob 105, the plaintiff was able to
recover money promised to him by the defendant after he had obtained a
free pardon on the defendant’s behalf from the king because he had acted
at the promisor’s request. In Re Casey’s Patents, Stewart v. Casey [1892] 1
Ch 104, Casey had worked for two years at the request of the inventors of
a pump to exploit their invention commercially. Having succeeded in this
he was promised a third share in the patent rights. The court held that
Casey was entitled to the patent rights since he had acted at the request of
the promisor and there was an implication that his services would be paid
for.

These decisions were also reaffirmed in Pao On v. Lau Yiu Long (1980),
where the Privy Council held: ‘An act done before the giving of a promise
to make a payment or to confer some other benefit can sometimes be con-
sideration for the promise. The act must have been done at the promisor’s
request, the parties must have understood that the act was to be remuner-
ated ..., and payment ... must have been legally enforceable had it been
promised in advance’ (per Lord Scarman).

There are statutory exceptions to past consideration. Under the
Limitation Act 1980 an action for breach of a simple contract is statute
barred after six years from the date of the breach. For contracts by deed
and other specialty contracts the period is twelve years. However, a
written acknowledgement of the statute barred claim by the party orig-
inally liable will revive the right of action for a further period even with no
consideration. A further exception is in relation to bills of exchange and
cheques (see Chapter 15).

Consideration must move from the promisee

Consideration must be supplied by the person to whom the promise is
made, and not by a person who is not a party to the contract, as when A
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promises to pay C £50 if B mows A’s lawn. This is the basis of the
common law Doctrine of Privity of Contract, which states that a contract
cannot impose burdens or grant rights to an outsider to the contract. This
seems to have become established in Tweddle v. Atkinson (1861) 4 LTD
468 where, in consideration of the intended marriage between his daugh-
ter and the plaintiff, Guy made a contract with the plaintiff’s father
whereby each promised to pay the plaintiff a sum of money. Guy failed to
pay and the plaintiff sued his executors. The action was dismissed, since
the plaintiff was a stranger to the contract.

The result is that English law does not recognise third party rights in
contract. Thus, if A makes a contract with B and the contract confers a
benefit upon C, then C will not be able to enforce the contract. In Dunlop
v. Selfridge & Co. Ltd [1915] AC 847, the defendants obtained supplies of
tyres for retail sale from an agent supplied by the plaintiff. Under the con-
tract between the defendants and the agent a term provided that if the
retailer sold the tyres at less than the manufacturer’s list price, money
would be payable to the plaintiff. The plaintiff was unable to enforce the
agreement, since only a party to the contract can enforce it. It also means
that if A makes a contract with B conferring an advantage on C, then A
will not be able to enforce C’s rights by way of an action for damages at
common law: Woodar Ind. Dev. Ltd v. Wimpey Construction (U.K.) Ltd
[1980] 1 All ER 571. The same thing applies in respect of a contract which
imposes a burden on an outsider.

The common law recognises agency as an exception, there are statu-
tory exceptions to this extremely inconvenient doctrine and a number of
judicial exceptions have been established. Thus in Beswick v. Beswick
[1968] AC 58, the court recognised that one of the parties to a contract
could obtain specific performance for the benefit of the outsider. In this
case, a man sold his business to his nephew (the defendant) in considera-
tion of the nephew paying him £6.10s. a week for the rest of his life, and
on his death £5 a week to his widow. After the man’s death the nephew
only made one payment to the widow (the plaintiff). The court held that
she was entitled, as administratrix of her deceased husband’s estate, to
claim specific performance of the contract as his personal representative.
And in Jackson v. Horizon Holidays Ltd [1975] 3 All ER 92, a party to a
certain category of domestic contract can sue for damages in respect of a
non-party — for example contracting for family holidays, meals in a restau-
rant or hiring a taxi.

Other exceptions include constructive trusts, quasi-contract and restric-
tive covenants.

Constructive trusts

In Gregory & Parker v. Williams (1817) 2 Mer 582, Parker assigned all his
property to Williams against a promise that Williams would pay Parker’s
debts to Gregory. Gregory and Parker were able to enforce this promise
in equity, which held that Parker was a trustee for Gregory.
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Quasi-contract (unjust enrichment)

In Shamia v. Joory [1958] 1 QB 448, the defendant owed his agent £1300
and promised to pay £500 of this to the plaintiff, the agent’s brother. The
defendant later repudiated all liability to the plaintiff. The plaintiff suc-
ceeded in his claim. The case established that, where A owes money to B,
or holds money on their behalf and promises B to pay the money to C,
and confirms this obligation to C, then the law will enforce the payment in
quasi-contract on the grounds that otherwise there would be unjust
enrichment of A.

Restrictive covenants

In Tulk v. Moxhay (1848) 2 Ph 774, the plaintiff sold Leicester Square to
Elms, who agreed to keep the gardens ‘as a pleasure garden and uncov-
ered with buildings’. The land was eventually sold to the defendant, who
claimed the right to build. The court granted an injunction preventing
building since the defendant acquired the land subject to notice of the
restriction (see Chapter 9).

The Law Commission Report (No. 242) Privity of Contract: Contracts
for the benefits of Third Parties and a draft bill proposes that the princi-
ple of privity of contract should no longer prevent third parties from
enforcing contracts made for their benefit.

Promissory estoppel and consideration

The decision in Central London Property Trust Ltd v. High Trees House Ltd
[1947] KB 130 recognised the legal effect of certain promises where there
is no consideration. Thus a person who promises to waive or vary his/her
legal rights under a pre-existing contract, will not be able to go back on
his/her promise and enforce his/her full legal rights if the other party has
acted in reliance on that promise. In this case, during the Second World
War, the plaintiff promised to accept 50 per cent of the full legal rent
owed by the defendant for a block of flats when the defendant had
difficulties finding tenants. Under the doctrine the landlord would have
been unable to sue to recover money in respect of the non-payment of the
rental that he had waived.

3.7 Intention to Create Legal Relations

There must be an intention by the parties that their agreement was to give
rise to a legal relationship. Here the courts distinguish two situations:
agreements between family and friends; and commercial agreements.

Agreements between family and friends

These are presumed not to give rise to legal relations, and persons
seeking to enforce such agreements have the burden of proving that there
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is evidence to rebut this presumption. In Balfour v. Balfour [1919] 2 KB
571 a husband and wife on leave from Ceylon agreed that the husband
would pay the wife £30 a month maintenance while she stayed on in
England. The court found there was no intention to create legal relations
(although Duke LJ seems to base his decision on the wife’s lack of consid-
eration). In Merritt v. Merritt [1970] 2 All ER 760 the fact that an agree-
ment between husband and wife concerning property and maintenance
was concluded when they were already separated and was in writing was
evidence of legal intention.

Other cases relate to agreements to share winnings from bingo, or agree-
ments to divide prize money: Simpkins v. Pays [1955] 1 WLR 975, where the
court found there was an intention; agreements in respect of lifts to work by
a workmate: Coward v. Motor Insurers’ Bureau [1963] 1 QB 259 and Albert v.
Motor Insurers’ Bureau [1972] AC 301; and an agreement by a mother to
support her daughter during her legal studies: Jones v. Padavatton [1969] 2
All ER 616, where the court found no intention proved.

Commercial agreements

Here a contract is presumed, and the burden of proving that it is not is on
the person claiming that there is no contract. Commercial contracts may
contain a clause to the effect that the agreement is ‘binding in honour
only’ — called an ‘Honourable Pledge Clause’. In respect of football pools,
the coupon specifically states that no legal relationship should arise from
the transaction, thus ruling out legal actions for money allegedly won:
Jones v. Vernon’s Pools Ltd (1938) 2 All ER 626; and Appleson v.
Littlewood Ltd [1939] 1 All ER 454. In Rose and Frank and Co. v.
Crompton (JR) & Brothers Ltd [1925] AC 445 the appellants contracted by
tender agreement to buy carbon paper from the respondent manufactur-
ers. The contract stated: “This arrangement is not entered into ... as a
formal or legal agreement, and shall not be subject to legal jurisdiction in
the Law Courts.” The court held that the appellants could not sue to
enforce the agreement, but that orders given and accepted up under it as
separate contracts of sale could be enforced by legal action.

The presumption is not easily rebutted: thus the words ex gratia with
regard to a promise of redundancy payments for an airline pilot were
not sufficient to displace the presumption: Edwards v. Skyways Ltd
[1964] 1 WLR 349.

3.8 Collateral Contract/Lock-out Agreements

In Walford v. Miles [1992] 1 All ER 453 the plaintiffs were negotiating the
purchase of the defendant’s business. Negotiations reached a point where
the plaintiffs agreed to obtain a ‘comfort letter’ from the bank and not to
withdraw from the negotiations. The defendants counterpromised to break
off negotiations with a third party, but ultimately sold the business to them.
The House of Lords held that an arrangement where the defendant agreed



70 Introduction to the Law of Obligations

not to consider further offers was capable of being a binding ‘lock-out’
agreement. The decision was followed in Pitt v. PHH Asset Management
Ltd [1993] 4 All ER 961. The plaintiff offered £185 000 for a property,
which was accepted subject to contract by the defendant. The defendant
then received an offer of £195 000 from Miss B and withdrew his accept-
ance. The plaintiff then offered £200 000, which was again accepted until
Miss B offered £210 000, which was accepted. Following threats by the
plaintiff to withdraw and to inform Miss B (who would then have been
able to lower her offer), the plaintiff and the defendant agreed orally that
the defendant would stay with the plaintiff’s offer of £200 000. This was
confirmed by a letter including the following statement: “The Vendor will
not consider any further offers for the property on the basis that I will
exchange contracts within a period of two weeks of the receipt of that con-
tract.” The defendant replied that, if the two-week deadline was not met,
they would be free to consider other offers. The defendants later sold the
property to Miss B for £210 000 in breach of this agreement, and the plain-
tiff sued for damages. The Court of Appeal found that the consideration
for the defendant’s promise was the plaintiff’s undertaking to exchange in
two weeks of the receipt of a draft contract. This will prevent ‘gazumping’
where there is a clearly stated period within which the purchaser will
exchange contracts. The agreement was also outside the requirements of
s.2 of the Law of Property (Miscellaneous Provisions) Act 1989, which
requires contracts ‘for the sale of an interest in land’ to be in writing (see
below).

3.9 Vitiating Elements

Even if the essentials of a contract are present, the agreement may not be
valid if one or more vitiating elements are present, rendering it void, void-
able or unenforceable. The vitiating elements are: (i) absence of true agree-
ment owing to mistake, misrepresentation, duress or undue influence;
(ii) the contract may be illegal or impossible; (iii) the contract may be in the
incorrect form; (iv) the agreement may be insufficiently clear; and (v) the
parties may lack capacity to contract because they are minors, corporations,
enemy aliens, mentally unsound or drunk. A void contract is one under
which no rights arise: it is void ab initio (from the beginning). A voidable
contract is initially valid but the injured party has the option of remaining
bound by the contract or avoiding — or rescinding — it. An unenforceable
contract is one which, although valid, cannot be enforced by action in the
courts, usually because it lacks some element of form (see below).

3.10 Operative Mistake at Common Law

A contract is void at common law where the offer and acceptance is
affected by mistake, the defence is limited to the defined categories of
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operative mistakes of fact: (i) non est factum; (ii) unilateral mistake; and
(iii) bilateral mistake.

Non est factum (Not my deed)

This relates to written contracts where the party signed the contract
believing it to be a completely different document and is restricted by the
leading case of Saunders v. Anglian Building Society [1971] AC 1004 to
situations where: (i) the document signed was fundamentally different
from the contract intended; and (ii) the party signing had not been negli-
gent. The doctrine applies subject to the same constraints where a person
signs a blank document of legal significance leaving it to be completed by
somebody else: UDT Ltd v. Western [1976] QB 513.

In Lloyds Bank v. Waterhouse [1991] Fam Law 23 an illiterate person
escaped liability where he had signed a guarantee without reading it or
telling the bank that he could not read. He had relied on the bank’s repre-
sentations as to its nature and was also able to succeed in fraudulent mis-
representation (see 3.12 below).

Unilateral mistake

Here one party is mistaken as to the knowledge — real or constructive — of
the other party. There are two aspects: mistake as to identity, or mistake
as to terms.

Mistake as to identity

If a party to a contract has obtained the agreement by pretending to be
somebody else, the consequences depend on whether it was (i) a face-to-
face contract; or (ii) one negotiated at a distance, for example by post.

Face-to-face contracts In Lewis v. Averay [1972] QB 198, a rogue pretended
he was Richard Greene (at the time a well-known film star) and persuaded
the plaintiff to let him take away a car which he purchased with a cheque.
The cheque bounced and the plaintiff sought to recover the car from the
defendant, who had purchased the car from the rogue in good faith before
the cheque had bounced. The court, following Phillips v. Brooks [1919] 2 KB
243 and distinguishing Ingram v. Little [1961] 1 QB 31, refused to recognise
the original contract as being void for mistake and recognised the title of the
defendant to the vehicle. In this situation the injured party could rescind
the contract on the ground of fraudulent misrepresentation. The advantage
is that an innocent third party purchasing the goods from the person obtain-
ing them by fraud obtains a good title to them as long as they were acquired
in good faith before the contract was avoided (see Chapter 13).

Contracts at a distance In this case the contract will be void for mistake
where the plaintiff shows that the other party’s identity was vital and that
s/he thought s/he was dealing with a different and real person. In Cundy v.
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Lindsay (1878) 3 App Cas 459, the plaintiff recovered goods from the
defendant which he had purchased from a person supplied by the plaintiff
believing him to be well-known, reputable trader. It cannot be used for
contracts where one person uses a fictitious alias: King’s Norton Metal Co.
Ltd v. Edridge, Merrett & Co. Ltd (1897) 14 TLR 98.

In Citibank NA v. Brown Shipley & Co. Ltd and Midland Bank v. Brown
Shipley & Co. Ltd [1991] 2 All ER 690, a bank issued a bankers’ draft to
another bank in a complicated transaction where the bank had mistakenly
dealt with a fraudster instead of the company with which they thought they
were dealing. The mistaken identity did not affect the formation of the
contract between the two banks. While the fraudster had no title because
of the mistaken identity, the court held that he was a mere conduit.

Mistake as to terms

If the two elements of unilateral mistake exist, the contract will be void. In
Webster v. Cecil (1861) 30 Beav 62, the defendant had already rejected an
offer for his property of £2000. He then sent a letter to the plaintiff offer-
ing to sell it to him for £1250. This was clearly a mistake for £2250, as the
plaintiff was aware of it when he accepted. The court held that it was void
for mistake. However in Higgins (W) Ltd v. Northampton Corporation
[1927] 1 CH 128, the court refused to treat as void a contract where the
plaintiff had made an error of calculation in submitting a tender for a
building contract, since the defendants had no knowledge of this error.

Bilateral mistake

There are two separate categories of bilateral mistake: bilateral mutual
mistake, and bilateral common mistake.

Bilateral mutual mistake

Here both parties are mistaken about the subject matter of the contract, as
where in a contract of sale of goods one party believes s/he is buying one car
and the seller believes s/he is selling another. It is sometimes called non-
identical bilateral mistake, and in clear cases the contract is void. In Raffles
v. Wichelhaus (1864) 2 H & C 906 the contract was to purchase goods ‘ex
“Peerless” Bombay’, when two ships of same name were leaving at different
times and there was confusion between the parties as to the exact ship. In
Scriven Bros & Co. v. Hindley & Co. [1913] 3 KB 564 the parties’ confusion
concerned whether the subject matter of the contract was tow or hemp.

In borderline cases the contract will be enforced if it is possible to
establish the nature of the agreement objectively. In Tamplin v. James
(1880) 15 ChD 215 the plaintiffs auctioned a public house together with
some land and the lot was detailed in plans on view. The defendant pur-
chased the property, mistakenly believing that the lot included a garden at
the rear of the inn and refused to complete, claiming the contract was void
for mutual mistake, but the court held that, since there was no excuse for
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his mistake, the plaintiffs were entitled to specific performance. In Wood v.
Scarth (1855) 2 K & J 33, and (1858) 1 F & F 293 the defendant thought he
was leasing premises with payment of a premium, while the plaintiff had
been led to believe by the mistake of the defendant’s agent that no
premium was payable. The defendant refused to complete and the plaintiff
was awarded damages (his earlier action for specific performance failed).

Bilateral common mistake

Here both parties share the same mistaken belief, as where the seller and
buyer of a ring contract in the mistaken belief that it is solid gold. This is
sometimes called identical bilateral mistake and the common law protec-
tion is limited to: (i) mistakes as to the existence of the subject matter of
the contract — res extincta (non-existant thing); and (ii) cases where a party
contracts for something that is already his/her — res sua (his/her thing).
Contracts to acquire something which has ceased to exist before the
contract was concluded are void under s.6 Sale of Goods Act 1979. If
the goods cease to exist after the contract has been concluded then the
contract will be valid.

Where the mistake relates only to the quality of the subject matter,
however fundamental, the contract is not void. Thus where parties con-
tracted for a painting which both parties believed to be by Constable, the
contract was not void for mistake: Leaf v. International Galleries Ltd
[1950] 2 KB 86. Where parties contracted for a property in the shared
belief that there was no preservation order, the contract was valid:
Amalgamated Investment & Property Co. Ltd v. John Walker & Sons Ltd
[1976] 3 All ER 509. The leading decision is Bell v. Lever Bros [1932] AC
161, where the court enforced an agreement whereby the defendants paid
compensation to terminate the plaintiff’s contract of service. Both parties
thought the contract was valid but later discovered that it could have been
terminated without compensation. However, in a case where a set of
napkins was auctioned as ‘with the crest of Charles 1 and the authentic
property of that monarch’ the court said the contract was void because the
mistake destroyed the object’s status as a relic, Nicholson and Venn v.
Smith-Marriott (1947) 177 LTD 189.

3.11 Operative Mistake in Equity

A judge may sidestep the rigidity of common law by exercising his/her
equitable discretion, for example by treating a contract valid at common
law as voidable. In Grist v. Bailey [1967] Ch 532, the defendant agreed to
sell his house to the plaintiff for a low price, as both mistakenly believed
that the property was occupied by a tenant who could not be removed.
The defendant refused to complete when he discovered the truth. The
court rejected the plaintiff’s claim for specific performance but treated
the contract as voidable on condition that the defendant should give first
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refusal of the house to the plaintiff at the true market value. Equity also
allows the rectification of a contract that would be void at common law
and then the specific enforcement of the rectified contract. Rectification
is available where the written contract does not substantially represent
the common intention of the parties, which continued unchanged till the
contract was drawn up: Joscelyne v. Nissen [1970] 2 QB 86. Rectification is
possible in respect of unilateral mistake. In A. Roberts & Co. Ltd v.
Leicestershire County Council [1961] Ch 555, the plaintiffs tendered for
work to be completed within seventy-eight weeks but the contract as
drawn up by the defendants specified thirty months. This alteration
benefited the defendants. The plaintiffs signed and the discrepancy was
not drawn to their attention. Rectification of the contract was ordered.

3.12 Misrepresentation

A representation is a statement of fact made by one party in the course of
negotiations, inducing the other party to enter into a contract. If the other
party is induced into the contract by the statement, and the representation
is false, the injured party can seek rescission of the contract and/or
damages depending upon whether the misrepresentation was fraudulent,
negligent or innocent.

It must be a statement of fact

The term ‘statement’ is not to be taken literally: a gesture, a nod or a wink
can constitute statements of fact. In Horsfall v. Thomas (1862) 1 H & C 90
the plaintiff delivered a defective gun and had concealed the defect. The
court held that this would have constituted misrepresentation had the
defendant examined the gun before accepting it. Misrepresentation cannot
arise from (i) statements of law; (ii) statements of intention; (iii) statement
of opinion; and (iv) mere eulogistic commendations or sales puffs.

Statements of law

In Solle v. Butcher [1950], the statement that a flat was outside the rent
restriction legislation was regarded as a statement of fact (coupled with a
proposition of law). In Andre et Cie. S.A. v. Ets. Michel Blanc et fils [1979]
2 Lloyds Rep 427, the court held that a misrepresentation as to foreign
law was a misrepresentation of fact.

Statements of intention

These may be statements of fact if it can be shown that the intention
never existed in the mind of the representor. In Edgington v. Fitzmaurice
(1885) 29 Ch D 459 the plaintiff claimed the right to rescind an agree-
ment to subscribe for debentures issued by a company where he had been
influenced by the prospectus offering the securities by the statement that
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the directors intended to use the money raised to expand the business.
He was entitled to rescind, since this had never been their intention.

Statements of opinion

These may be statements of fact if the speaker did not hold such an
opinion, or that a reasonable person could not honestly have held it on
the basis of the information available. Thus an agent’s statement that a
property was leased to a person ‘who is in our opinion a most desirable
tenant’ was a misrepresentation, since there was no evidence to justify it:
Smith v. Land and House Property Corp (1884) 28 ChD 7. However, in
Bisset v. Wilkinson [1927] AC 177, the plaintiff’s statement during negotia-
tions for the sale of land that it would support 2000 sheep was merely a
statement of opinion and the contract could not be rescinded.

A ‘mere eulogistic commendation’ is not a representation of fact

These are statements made in the course of a sale regarded as being of no
legal significance. This will not be the case if there are statements of fact.
The Estate Agents Act 1979 has restricted the frequency of use of such
statements in estate agents’ property details.

Silence is not generally a misrepresentation

There is no general duty on the seller of goods to point out their defects.
The rule is caveat emptor — ‘Let the buyer beware’. There is a duty of
disclosure and silence or incomplete disclosure will be actionable where:
(i) silence distorts a positive representation; (ii) the contract requires
utmost good faith (uberrima fides); and (iii) the parties are in a fiduciary
relationship.

Where silence distorts a positive representation

Statements of fact made prior to the contract must be full and frank and
the omission of a material detail is a misrepresentation. In Curtis v.
Chemical Cleaning & Dyeing Co. [1951] 1 KB 805 the client was informed
that a form to be signed when leaving clothes for drycleaning only
excluded liability for damage to beads and sequins, whereas it was much
broader. The exclusion clause could not be relied on because its scope
had been misrepresented. A statement made must be corrected on discov-
ering that it is not true or no longer true. In With v. O’Flanagan [1936] Ch
575 the failure to correct a statement of earnings of business to a prospec-
tive purchaser entitled the purchaser to rescind the contract.

Where the contract requires utmost good faith (uberrima fideis)

These are contracts where one party has a duty of full and frank dis-
closure of all material facts relating to the contract, as where a person
completes a proposal form for life assurance.
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Where there is a fiduciary relationship between the parties

Certain relationships impose a duty of full and frank disclosure between
the parties in all their dealings. Examples include agents—principals; direc-
tor—company; partners; and solicitor—client. An executive owes a fiduciary
duty to his employer. In Sybron Corp v. Rochem Ltd [1983] 2 All ER 707,
failure by an executive to disclose breaches of contracts of employment by
his subordinates (which would have revealed his own breach), constituted
misrepresentation enabling the employer to recover redundancy pay-
ments from the executive (see Chapter 12).

The party must be induced to enter the contract

The misrepresentation is legally harmless if the plaintiff (i) did not know
of its existence; (ii) did not allow it to affect his/her judgment; or (iii) was
aware of the untruth of the misrepresentation. But a contract may be
rescinded even if the misrepresentation was not the only thing inducing
the party to enter it. In Edgington v. Fitzmaurice (1885) 29 ChD 459, the
plaintiff was able to rescind even though partly induced through his own
mistaken belief that the debenture was secured.

Unaware of misrepresentation

A plaintiff must always be prepared to prove that an alleged misrepresen-
tation influenced his/her decision. In Re Northumberland & Durham
District Banking Co., ex parte Bigge (1858) 28 LJ Ch 50, a shareholder
failed in an action for rescission of a contract to take shares because he
was unable to prove that he had read the false reports. In Horsfall v.
Thomas (1862), the buyer of a gun failed since he had not examined the
gun for defects hidden by the manufacturer. Lord Denning MR has stated
that once a person has made a representation/promise, the burden of
proof is on him/her to prove that the other party was not influenced by the
representation/promise: Brikom Investments Ltd v. Carr [1979] QB 467.

Misrepresentation did not affect judgment

In Smith v. Chadwick (1884) 9 App Cas 187, the plaintiff failed in respect
of a false statement in the prospectus for shares that a certain MP was to
be a director when he admitted that he had no idea who the MP was. And
in Attwood v. Small (1838) 6 Cl & Fin 232, an action to rescind the con-
tract for the sale of a mine failed since the purchasers had relied on the
reports of their own agents.

Aware that misrepresentation was untrue

There is no remedy where there is clear proof that the plaintiff had actual
and complete knowledge of the true facts. But a party can still succeed
when s/he relies on a misrepresentation even though given access to mate-
rial that would have proved it false. In Redgrave v. Hurd (1881) 20 ChD 1,
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the plaintiff was able to rescind because of a misrepresentation as to the
earnings of a solicitor’s practice, even when supplied with a set of
accounts that revealed the untruth.

Types of misrepresentation and remedies

Since the Misrepresentation Act 1967, misrepresentations can be
(i) fraudulent; (ii) innocent but negligent; or (iii) wholly innocent. The
distinction determines the remedies of the injured party.

Fraudulent misrepresentation

This is defined in Derry v. Peek (1889) 14 App Cas 337 as a false statement
‘made (1) knowingly, or (2) without belief in its truth, or (3) recklessly,
careless whether it be true or false’. The burden of proof is on the plaintiff
to prove fraud. The remedies are (i) rescission of the contract by the
injured party and (ii) damages for the tort of deceit.

Negligent misrepresentation

The Misrepresentation Act, s.2(1) provides: “‘Where a person has entered
into a contract after a misrepresentation has been made to him by
another person ... and as a result ... he has suffered loss, then, if the
person making the representation would be liable in damages ... had the
misrepresentation been made fraudulently, that person shall be so liable

. unless he proves that he had reasonable ground to believe and did
believe up to the time the contract was made that the facts represented
were true.” There is a presumption that all misrepresentations are made
negligently, and the person making it must prove that s/he was not negli-
gent. The remedies are (i) rescission of the contract by the misled party;
and (ii) damages under MA 1967 s.2(1).

In Royscott Trust v. Rogerson [1991] 3 WLR 57 the Court of Appeal
decided that the measure of damages recoverable under s.2(1) MA 1967
was tortious rather than contractual, and that a person can recover all
losses occurring as a natural consequence of the misrepresentation,
including unforeseeable losses, subject to the normal rules on remoteness
(see Chapter 5). This removes the advantage of suing for fraudulent mis-
representation, except for the privity of contract restriction, which pre-
vents an action against an agent for the contracting party in respect of the
agent’s misrepresentations.

Wholly innocent misrepresentation

The burden of proof is on the person making the misrepresentation to
establish that s/he had reasonable grounds for making the statement. The
remedy is rescission. However, the court may award damages in lieu of
rescission under MA 1967 s.2(2) ‘if of the opinion that it would be equit-
able to do so’.
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Misrepresentation and exclusion clauses

A term in a contract which excludes or restricts (a) the liability of a party
for misrepresentation; or (b) any remedy of a party for misrepresentation,
is null and void unless it complies with the requirements of reasonable-
ness under the Unfair Contract Terms Act 1977, Misrepresentation Act
1967 5.3, as substituted by the Unfair Contract Terms Act 1977. This does
not affect the principal’s right to limit the otherwise ostensible authority
of his/her agent. In Overbrooke Estates Ltd v. Glencombe Properties Ltd
[1974] 1 WLR 1335, the plaintiffs instructed auctioneers to sell a property
and the catalogue contained a condition limiting the auctioneers’ author-
ity to make representations relating to the property. In response to an
inquiry, the auctioneers gave information to the defendants about the
property, which they bought. The information was inaccurate and they
refused to proceed with the purchase. The court held that the plaintiff’s
claim for specific performance should succeed, since the condition limited
the ostensible authority of the auctioneers and their representations were
not binding on the plaintiffs.

3.13 Duress, Undue Influence and Unconscionable
Bargains

Where contracts result from improper pressure it is possible to claim that
there was no real consent. Duress is the common law defence, and rather
rigid and precise. Undue influence is the equitable equivalent and enables
the court, at its discretion, to set aside contracts in circumstances which
fall outside the scope of the common law. A related equitable remedy
relates to unconscionable bargains. Contracts affected by either duress or
undue influence are voidable.

Duress

Duress is any illegitimate threat which constitutes ‘a coercion of the will,
which vitiates consent’: Pao On v. Lau Yiu Long [1980] AC 614. Economic
duress was recognised in Universe Tankships Inc of Monrovia v.
International Transport Workers Federation [1983] 1 AC 366, where a
shipowner was forced into agreeing to a wage agreement when his ship
was occupied by the crew, with potentially devastating economic results.
Lord Scarman defined duress as having two elements: (i) pressure
amounting to compulsion of the will of the victim; and (ii) the illegitimacy
of the pressure exerted. In this case the pressure was illegitimate because
it was deemed to be secondary picketing. A similar case arose in Dimskal
Shipping Co. SA v. International Transport Workers Federation (The Evia
Luck) [1992] 2 AC 152 where the ship was boarded by agents of the ITF,
who informed the master and the owners that the ship would be blacked
and loading would not be continued until the company entered into
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certain agreements with the ITF. The company signed the agreements
under pressure and then sought a declaration that the agreements were
void. The House of Lords held that the fact that the ITF’s conduct was
legal in Sweden was irrelevant, since English law was the proper law of
the contract and that the agreements could be avoided. In CTN Cash and
Carry Ltd v. Gallaher Ltd [1994] 4 All ER 714 the defendants supplied the
plaintiff company with cigarettes and arranged credit facilities which they
had absolute discretion to withdraw. They delivered a consignment to the
wrong warehouse and, before they could transfer it to the proper place, it
was stolen. The plaintiffs finally paid for the consignment when the
defendant threatened to withdraw credit facilities. The plaintiffs sought to
recover the payment, alleging economic duress. The Court of Appeal, dis-
missing the plaintiffs’ appeal, held that, although a threat to perform a
lawful act coupled with a demand for payment might amount to economic
duress, it would be difficult to maintain such a claim in respect of arms’-
length commercial dealings where the party making the threat bona fide
believed that its demand was valid. Any extension of ‘lawful act duress’
would introduce an undesirable element of uncertainty in the commercial
bargaining process. Where the innocent party affirms the contract s/he
loses his/her right to rescind the contract: North Ocean Shipping Co. v.
Hyundai Construction Co. [1978] 3 All ER 1170.

Undue influence

The plaintiff must show that s/he was subjected to influences that
excluded free consent. Thus contracts are voidable if created under threat
to prosecute the contracting party, or spouse or close relative: Kaufman v.
Gerson [1904] 1 KB 591, Williams v. Bayley (1866) LR 1 HL 200. Contracts
can be set aside even without proof of undue influence where the parties’
relationship is such that one is in a dominant position over the other. In
this case there is a presumption of undue influence unless the dominant
party can prove that the other party was independently and competently
advised before entering the contract. Relationships include: (i) parent
and child — Lancashire Loans Ltd v. Black [1934] 1 KB 380; (ii) solicitor
and client — Wright v. Carter [1903] 1 Ch 27; and (iii) religious leader and
disciple — Allcard v. Skinner (1887) 36 ChD 145. Others include doctor
and patient, trustee and beneficiary, and any relationship of trust and
confidence.

This developed from Allcard v. Skinner (1887) 36 ChD 145, where the
plaintiff made a generous gift of property to a religious order of which she
was a member, on the sole advice of the mother superior (the rules of the
Order prevented her from obtaining outside advice without the consent of
the mother superior). In spite of finding that no personal pressure had
been exerted on the plaintiff and no unfair advantage taken of her posi-
tion, and that the sole explanation of the gift made to the Order was her
own voluntary submission to the vow of poverty, the court held that the
gifts were made under a pressure that she could not resist.
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Lord Denning’s decision in Lloyds Bank Ltd v. Bundy [1975] QB 326
that a presumption of undue influence arose whenever there was an
unequal bargaining position between the parties was rejected by the
House of Lords in National Westminster Bank plc v. Morgan [1985] 1 All
ER 821. Morgan was a businessman in financial difficulties; in a scheme
to refinance his mortgage on the jointly-owned family home, he per-
suaded the bank manager to call at the home to assure his wife (erro-
neously) that the mortgage did not include his business liabilities. Without
independent legal advice, the wife executed the mortgage. The Morgans
fell into arrears and the bank obtained a possession order. The husband
died with no business debts owing, so that the wife did not in fact suffer
from the bank manager’s misleading advice. Lord Scarman stated that
Allcard v. Skinner only related to gifts, and that for transactions the pre-
sumption of undue influence would only arise where the transaction is dis-
advantageous to the party seeking to set it aside. Here he found the
transaction provided ‘reasonably equal benefits for both parties’. Lord
Scarman found the decision in Lloyds Bank v. Bundy (1975) justifiable in
view of the special relationship between the parties, but did not find such
a relationship in this case. For further discussion on undue influence and
mortgages see ‘Mortgages and Reality of Consent’ in Chapter 10.2,
Section 10.2.

Unconscionable bargains

A transaction can also be set aside where one of the parties is in need of
special protection through poverty or ignorance, or where unfair advan-
tage is taken of him/her. Thus, where a poor man sold his right to a share
in an estate for £200 when it was worth £1700, the contract was set aside:
Evans v. Llewellin (1787)1 Cox Eq Cas 333. In Watkin v. Watson-Smith,
The Times, 3 July 1986, the defendant, a frail old man of 80, obtained
relief after having agreed to sell his bungalow for £2950 when the price
should obviously have been £29 500.

3.14 Public Policy and Illegality

Contracts may be void or void and illegal if their terms, purpose or perfor-
mance are contrary to public policy at common law or under statute. This
section concentrates on the common law. Contracts may be (i) illegal (and
void) because they involve a degree of moral wrong; or (ii) void because
their enforcement would be socially or economically harmful.

Illegal contracts

A contract is illegal at common law if the terms of the contract or the
intentions of either party involve the commission of one of the following.
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Contracts for the commission of a criminal offence or civil wrong

In Dann v. Curzon (1911) the plaintiffs agreed to cause a disturbance to
promote a play. Contracts to commit a civil wrong include (i) agreements
to procure a breach of contract; (ii) agreements between principal debtor
and creditor prejudicial to the surety (arising out of a guarantee); and
(iii) contracts where an agent takes a bribe.

Immoral contracts

Traditionally the only immoral contracts that are void on the grounds of
public policy relate to sexual immorality and immoral publications. This
is, however, an area of the law that has changed a lot recently. Whereas in
Benyon v. Nettleford (1850) 3 Mac & G 94, an agreement by a man that a
woman should become his mistress was illegal, it is now common for
agreements to be made between unmarried persons concerning their
rights in relation to shared property. Prostitutes would be unable to
enforce contracts for payment, and contracts which are knowingly made
to enable the prostitute to solicit for customers have been held to be void.
In Pearce v. Brooks (1866) 1 Exch 213, the plaintiffs could not enforce a
contract for the hire of a carriage to the defendant knowing that she was
going to use it for the purpose of soliciting. As regards immoral publica-
tions, traditionally no enforceable contract can arise out of blasphemous,
seditious or indecent publications. However, in Armhouse Lee Ltd v.
Chappell (1996) The Times, 7 August the court of appeal allowed the
plaintiffs to sue the defendants for the cost of advertisements in a maga-
zine for a telephone sex line and sex dating. The Court of Appeal stated
that ‘it was undesirable ... for individual judges exercising a civil jurisdic-
tion to impose their own moral attitudes’. This suggests that sexually
immoral contracts are enforceable unless the immorality amounts to a
criminal offence.

Contracts with enemy aliens or nationals living in enemy territory
(see 3.16 on page 90).

Contracts illegal by the law of a friendly foreign country

A partnership agreement to import spirits into the USA contrary to prohi-
bition laws was void: Foster v. Driscoll [1929] 1 KB 470, as was an agree-
ment contrary to Indian laws against trading with South Africa: Regazzioni
v. K. C. Sethia (1944) Ltd [1958] AC 301.

Contracts prejudicial to the administration of justice

A contract to stifle the prosecution of a person for an act of a public
nature is illegal and in John v. Mendoza [1939] 1 KB 141, a contract
tending to defeat bankruptcy laws was illegal. In addition, a person
encouraging another to bring a civil action committed the tort of mainten-
ance, and if s/he agreed to take a share in the proceeds of the action s/he
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committed the further offence of champerty. Both are no longer torts or
crimes but the contracts are unenforceable.

Contracts tending to corruption in public life

This includes contracts for the sale of public offices and contracts to
procure titles. In Parkinson v. College of Ambulance Ltd and Harrison
[1925] 2 KB 1, Harrison promised the plaintiff to make donations to the
College of Ambulance, pretending that the College could use influence to
obtain a knighthood for him. On receiving no knighthood the plaintiff
unsuccessfully sued to recover his donation.

Contracts to defraud the revenue, both national and local

Napier v. National Business Agency [1951] 2 All ER 264; Alexander v.
Rayson [1936] 1 KB 169.

Effect of the illegality This will depend upon whether: (i) the contract is
illegal as formed; or (ii) tainted by the moral intention of one or both of
the parties to it. Where the illegality appears on the face of the contract, it
will be entirely void, neither party obtains rights under it, and neither
party can recover money or property transferred under the contract,
subject to three exceptions. First, where the transferor can establish a
right or title without relying on the illegal contract.

In Bowmakers Ltd v. Barnet Instruments Ltd [1945] KB 65 the appel-
lants had acquired tools from the respondent under a hire-purchase con-
tract and had then stolen the tools before they had completed payments,
which constituted the tort of conversion. Their defence to an action for
damages was based on the fact that the contract under which the respon-
dents had acquired the tools was illegal, and therefore they could not
succeed. The court held that they could, since their right of action was
wholly independent of the illegal sale.

In Tinsley v. Milligan [1993] 3 All ER 65, T and M had both contributed
towards the purchase of a house which was put into T’s name to enable M
to make false claims against the DHSS. The parties fell out and M claimed
a share of the property. The House of Lords held that M should succeed.
Her right to recovery arose from her contribution to the purchase price and
did not depend upon reliance on the illegal contract. The court held that it
was T who had to raise the issue of the illegal agreement to rebut M’s claim.

And in Skilton v. Sullivan (1994) The Times, 25 March the plaintiff con-
tracted to sell carp to the defendant, who paid a deposit. The plaintiff’s
invoice described the fish as trout, which were zero-rated for VAT. The
plaintiff was entitled to sue for the balance: he had committed an illegal
act in carrying out the contract, but the contract itself was not illegal and
he was not relying on his unlawful act.

Second, where the parties are not equally guilty, the less guilty may
recover property or money. In Hughes v. Liverpool Victoria Legal Friendly
Society [1916] 2 KB 482, an agent of the defendants persuaded the plain-
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tiff that she was entitled to hold life assurance in respect of certain
parties, which was not the case. The policies were therefore illegal and
void. However she recovered the payments she had made because she was
not in pari delicto (equally guilty) with the defendants.

Third, where the party voluntarily repents before performance has been
completed. In Bigos v. Boustead [1951] 1 All ER 92 the plaintiff agreed to
supply the defendant’s wife and daughter with £150 in Italian currency in
Italy, and that he would repay her in English money in England (thus ille-
gally avoiding exchange control regulations). The defendant deposited a
share certificate with the plaintiff as security. The plaintiff failed to perform
the agreement and the defendant sought to recover his share certificate.
The court refused because it felt that he had not truly repented his action.

Collateral contracts between the parties will also be void: Fisher v.
Bridges [1854] 2 E & B 642, as will those with third parties: Spector v.
Ageda [1971] 1 Ch 30. Thus a loan of money is illegal if the lender knows
that it is to be used to perform an illegal contract, such as the payment of
another illegal loan.

Where the illegality does not appear in the terms of the contract, the
party with improper intentions or knowledge on making the contract
acquires no rights under the contract and cannot recover property or
money transferred in the absence of the first or third exception above.
Thus, in Cowan v. Milbourn (1867) LR 2 Exch 230, the plaintiff hired a hall
to deliver blasphemous lectures and was then refused possession of it. His
action for possession failed because the purpose of the contract was illegal.
In Ashmore, Benson, Pease & Co. Ltd v. A. W. Dawson Ltd [1973] 2 All ER
856 the defendant haulage company agreed to carry equipment for the
plaintiff by road. The defendants overloaded their lorries, watched by the
plaintiff’s transport manager. One of the lorries overturned and the plain-
tiff’s action for damages was refused on the grounds that it was a contract
which was illegal as performed to the knowledge of the plaintiff’s servants.

The innocent party can (i) sue for work done or goods supplied under the
contract in quasi-contract (quantum meruit/quantum valebant); (ii) recover
money or property because not in pari delicto; or (iii) sue for damages for
breach of contract. Thus in Clay v. Yates (1856) 1 H & N 73 the plaintiff
could recover for printing a book for the defendant. He had stopped work
when he discovered that the book contained libellous statements. Collateral
contracts will not necessarily be affected.

Contracts void for public policy

The most important examples of this type of contract are those to oust the
jurisdiction of the court and contracts in restraint of trade.

Contracts to oust the jurisdiction of the courts

A contract taking away the right of action of one or both of the parties to
a contract is illegal. This includes agreements between husband and wife
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regarding division of matrimonial property prior to a divorce and not
subject to the court’s approval: Sutton v. Sutton [1984] 1 All ER 168. (The
Law Society published a statement in favour of pre-marriage contracts in
May 1991.) A contract may legally contain a clause referring a dispute
between the parties to arbitration: Scott v. Avery (1856) 5 HLC 811 (see
Chapter 2).

Contracts in restraint of trade

Contracts restricting a person’s liberty to carry on his/her trade, business
or profession are binding only where the restriction is reasonable. There
are (i) restraints accepted by employees; (ii) restraints accepted by the
vendor of a business; and (iii) restraints between manufacturers and
traders and distributors (see Chapter 17).

Restraints accepted by employees Contracts of service may limit the free-
dom of the employee to engage in work or trade once s/he has left his/her
employment. A restraint is never acceptable unless the employer has some
proprietary interest, such as trade secrets or his business connection (good-
will) to protect. For trade secrets, the employer must prove the employee
has acquired a substantial knowledge of some secret process or mode of
manufacture. There is no right to protect a special method of organisation
adopted by the business, or if only a part of a secret is known to the
employee so that he cannot exploit it. The clause must only be wide enough
to protect the employer. In Commercial Plastics Ltd v. Vincent [1965] 1 QB
623, the defendant was employed by the plaintiffs to co-ordinate research
and development in connection with adhesive tape production. His contract
of service provided that he would not ‘seek employment with any of our
competitors in the PVC calendering field, for at least one year after leaving
our employ’. The restriction was void as it was wider than was reasonably
necessary for the protection of the plaintiff’s trade secrets, since it was
potentially world-wide in its application and applied to the whole field of
PVC calendering rather than the production of sheeting for adhesive tape.
An employer may protect himself against an ex-employee enticing away
customers, but only against those ‘who will acquire, not merely knowledge
of customers, but in addition influence over them’ (Herbert Morris Ltd v.
Saxelby [1916] 1 AC 688). Restraints have been upheld against: a solicitor’s
clerk: Fitch v. Dewes [1921] 2 AC 158; a tailor’s cutter-fitter, Nicoll v. Beere
(1885); a milkman: Home Counties Dairies Ltd v. Skilton [1970] 1 All ER
1227; and an estate agent’s clerk: Scorer v. Seymour Jones [1966] 1 WLR
1419. The clause is not valid if it extends beyond the valid protection of the
employer’s business connection: Fitch v. Dewes [1921] 2 AC 158, unless the
court is prepared to sever the illegal part of the clause. In Home Counties
Dairies v. Skilton [1970] the restraint clause prevented the defendant from
selling milk and dairy produce. The court severed the reference to dairy
produce which he had never sold, and enforced the rest of the clause. In
Atwood v. Lamont [1920] 3 KB 571, however, the defendant had been
employed by the plaintiff as cutter and head of the tailoring department of
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his business in Kidderminster. His contract restrained him from trading
within a radius of ten miles as a ‘tailor, dressmaker, general draper, milliner,
hatter, haberdasher, gentlemen’s ladies’ or children’s outfitter’. The court
refused to sever the illegal aspects and enforce the valid restraint, since the
provisions formed a single covenant. In either case the clause will only be
reasonable where the area and the duration of the restraint are reasonable.
The protection extends to indirect restraints. In Bull v. Pitney-Bowes Ltd
[1966] 3 All ER 384 a contributory pension scheme provision for loss of
pension rights for employees engaged in any activity or occupation in com-
petition with or detrimental to the interests of the employer was held void.

In Rock Refrigeration Ltd v Jones [1997] All ER 1, the defendant’s
restraint of trade clause was to take effect after the termination of the
contract of employment ‘howsoever arising’ or ‘howsoever occasioned’.
He resigned and accepted work with a competitor of the plaintiff. The
Court of Appeal upheld the plaintiff’s appeal against the decision that the
clause was unreasonable and void because it could apply even after repu-
diation of the contract by the employer, since, in that event, the employee
was released from his obligation and the otherwise valid covenants could
not be enforced.

Restraints accepted by vendors of a business  If the vendor of a business has
received payment in respect of the goodwill of the business it is only rea-
sonable that s/he should accept some sort of a restraint on his/her future
business activities. However (i) there must be a genuine sale of a business
by the covenantor to the covenantee: Vancouver Malt & Sake Brewing Co.
Ltd v. Vancouver Breweries Ltd [1934] AC 181; and (ii) protection is limited
to the actual business sold by the covenantor: British Concrete Co. Ltd v.
Schelff [1921] 2 Ch 563. The restraint must not be wider than necessary for
the adequate protection of the proprietary interest acquired by the pur-
chaser, and duration and area of operation are also relevant.

Restrictions may extend to the life of the covenantor: Elves v. Crofts
(1850) and the area may range from the UK, Leather Cloth Co. v. Lorsont
(1869), to the whole world, Nordenfeldt v. Maxim Nordenfeldt Guns &
Ammunition Co. [1894] AC 535. The court is generally more willing to
accept restraints between vendor and purchaser of a business since there
is greater equality of bargaining power between them and the covenantor
is thus able to realise the worth of his business connection. Restraints may
be subject to EC competition law (see Chapter 17).

Wagering contracts

A wagering contract is between two parties who have no special interest in
the outcome of a future or past event. If one party cannot win or cannot
lose, it is not a wagering contract; a bet on the ‘tote’ is not a wagering
contract. They are governed by s.18, Gaming Act 1845 which provides
that ‘All contracts whether by parol or in writing by way of gaming or
wagering shall be null and void.” Neither party can sue on the contract,
and money paid or property transferred cannot be recovered.



86 Introduction to the Law of Obligations

A new contract to pay money lost by a wager cannot be enforced,
whether or not there is fresh consideration, if the intention of the parties
in making the contract is to enable the money so lost to be recovered. In
Hill v. William Hill (Park Lane) Ltd [1949] AC 530, the Committee of
Tattersalls decided that the appellant should pay off his debts to the
respondents by instalments. The court refused the respondent’s claim to
recover the debt under this agreement, since the payments were of a ‘sum
of money ... alleged to have been won upon any wager’ within s.18 of the
Gaming Act 1845. An agreement by a father to pay off his son’s debts to a
bookmaker was also regarded as a device to contravene s.18 of the
Gaming Act 1845: Coral v. Kleyman [1951] 1 All ER 518.

Wagering contracts must be distinguished from gaming contracts,
which come within the Betting and Gaming Act 1960 and the Gaming Act
1968. Gaming in contravention of the Act is illegal.

Effect of a void contract

The contract is void only in so far as it conflicts with rules of public policy;
money paid or property transferred is recoverable. Under the doctrine of
severance the court may enforce the good part of the agreement. In
Goodinson v. Goodinson [1954] 2 QB 118, where a husband and wife
entered into an agreement whereby the husband would pay the wife a
weekly allowance, one element of the consideration was that the wife
would not ‘commence or prosecute any matrimonial proceedings against
the husband’. The court severed this part of the agreement and enforced
the rest.

3.15 Absence of Formalities

Certain contracts must be in a specified form and where these formalities
are not complied with the contracts are unenforceable.

Contracts which must be by deed

A lease for more than three years is required to be made by deed. Where
a lease is made informally it may be recognised between the parties in
equity and, since this equitable lease can be protected by registration, the
practical effect of the absence of the deed is not serious for the lessee.

Contracts which must be in writing

The following contracts must be in writing: (i) cheques, bills of exchange
and promissory notes; (ii) contracts of marine insurance; (iii) acknowl-
edgements of statute-barred debts; (iv) consumer credit transactions
covered by the Consumer Credit Act 1974; and (v) contracts for the sale
of land: 5.2 Law of Property (Miscellaneous Provisions) Act 1989. An
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option to buy land is a sale of land for the purposes of the Law of
Property (Miscellaneous Provisions) Act 1989: Spiro v. Glencrown
Properties Ltd [1991] 2 WLR 931.

Contracts which must be evidenced by a memorandum in writing

In this case, writing is essential before the contract can be enforced:
Statute of Frauds 1677. The memorandum can be in any form, including
an exchange of letters between the parties, and need only exist before the
action is brought. Subject to that: (i) the memorandum must contain the
names or a sufficient description of the parties; (ii) the subject-matter of
the contract must be described so that it can be identified and the mater-
ial terms of the contract must be stated; (iii) there must be some consider-
ation but the need to set it out was removed by s.3 of the Mercantile Law
(Amendment) Act 1856; and (iv) it must contain the signature of the
party to be charged, or his agent (this may be printed, typed, a stamp,
initial or an identifying mark).

In Elpis Maritime Co. Ltd v. Marti Chartering Co. Inc. (The Maria D)
[1991] 3 All ER 758, the House of Lords found that s.4 prescribed two
separate ways in which a contract of guarantee could be made enforce-
able: (i) by a written agreement signed by the guarantor; or (ii) by a note
or memorandum of the agreement, in which case the guarantee may be
made verbally. The court held that Clause 24 of the main charterparty
contract, which was signed by the defendant on the page containing the
clause, was an ‘adequate note or memorandum’ for the purposes of s.4.

In Re A Debtor (No. 517 of 1991) (1991) The Times, 25 November, the
court held that, notwithstanding s.4 of the Statute of Frauds 1677, an oral
agreement varying the mode of performance of a guarantee could be
relied on by way of defence, although the absence of a written memoran-
dum would make it impossible to found a cause of action on it. The
debtor had guaranteed performance of a monetary debt by an associated
company, IHL, but alleged that he had made an oral agreement with a
representative of the creditor company that monies advanced by him
through another company to THL should count in reducing or extinguish-
ing his liability under the guarantee.

3.16 Capacity to Contract

There are special rules relating to corporations; minors; the mentally
unsound and drunks; and enemy aliens.

Corporations
The contractual capacity of a corporation depends on the way it was

incorporated. Chartered corporations are created by royal charter and
there are no legal limits to their contractual capacity, although, if they act
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beyond their powers given by the charter, they risk losing their charter.
The powers of statutory corporations are restricted to those granted by the
statute under which they are created, and contracts beyond their powers
are ultra vires and void. (For registered corporations, see Chapter 8.)

Minors

Minors are persons under 18 years of age (Family Law Reform Act 1969,
s.1). This area of the law has been reformed by the Minors’ Contracts Act
1987. Minors’ contracts are either valid, voidable or unenforceable against
the minor.

Valid contracts

There are two categories of valid contract entered into by a minor: ex-
ecuted contracts for necessaries for himself and his family, and beneficial
contracts of service.

Executed contracts for necessaries Necessaries are not simply necessities.
They exclude goods or services that are pure luxuries, but possibly include
luxurious items of utility suitable to the minor’s status. Goods are only
necessaries if they are suitable (i) to the condition in life of the minor; and
(ii) to his/her actual requirements at the time of sale and delivery: Sale of
Goods Act 1979, s.3. In Nash v. Inman [1908] 2 KB 1 the court found that
fancy waistcoats could be necessaries but were not, since the minor was
already adequately supplied.

Goods and service must be delivered or supplied before the obligation
to pay arises and the minor can repudiate the contract before this.
Liability under s.3 SOGA 1979 is only to pay a reasonable price for goods
and is subject to the contract being fair. Thus a contract to hire a car
which provided for liability for damage to the car irrespective of fault was
unenforceable: Fawcett v. Smethurst (1914) 84 LIKB 473.

Beneficial contracts of service This relates to contracts of employment,
apprenticeship and training and analogous contracts. The contract must be
beneficial for the minor but if generally beneficial it will be enforced
despite some non-beneficial clauses. In Clements v. L. & N. W. Ry Co.
[1894] 2 QB 482 a service contract was enforced even though it obliged the
minor to renounce statutory rights for compensation for industrial injury in
favour of cover by the employer’s less advantageous insurance scheme.
Contracts permitting the minor to earn money are equatable with con-
tracts of service and the court has enforced a contract to enable a minor
to box professionally, in Doyle v. White City Stadium Ltd [1935] 1 KB 110;
a contract for writing a minor’s memoirs, in Chaplin v. Leslie Frewin
(Publishers) Ltd [1966] Ch 71; and a contract where a minor appointed a
manager to look after his affairs, in Denmark Productions Ltd v. Boscobel
Productions Ltd [1969] 1 QB 699. Liability arises even though the contract
is executory, and a minor was liable for damages for breach of contract for



Law of Contract 89

repudiation of an agreement to a world tour with a professional billiard
player: Roberts v. Gray [1913] 1 KB 520.

Voidable contracts

Contracts to acquire an interest of a permanent nature, such as to buy
shares, or to join a partnership or to take a lease are valid unless avoided
by the minor during his minority or within a reasonable period after major-
ity. If the contract is repudiated, the minor: (i) will not be liable for future
obligations; but (ii) will not be able to recover money paid unless there is a
total failure of consideration. In Steinberg v. Scala (Leeds) Ltd [1923] 2 Ch
452, the plaintiff purchased partly-paid shares in the defendant company
and later repudiated the contract. Although not liable for future calls, she
could not recover the money paid, since the allotment of the shares by the
company constituted the consideration. A minor who paid money under a
partnership agreement recovered it when the partnership did not come
into existence: Corpe v. Overton (1833) 10 Bing 252. There are conflicting
decisions on leases concerning a minor’s liability for rent unpaid for the
period before repudiation, but logically there should be no liability.

Unenforceable contracts

Under the Minors’ Contracts Act 1987, contracts for loans, the supply of
non-necessaries and accounts stated (such as IOUs) are enforceable by
the minor but unenforceable against him. The minor, on attaining major-
ity, can ratify a previously unenforceable agreement or make a fresh
enforceable agreement on the same terms. The Act abolishes the previous
rule under Coutts & Co. v. Browne-Lecky [1947] KB 104, whereby a guar-
antee by an adult of a loan to a minor was void: s.2. (see Chapter 10).

The other party can secure return of property acquired by the minor
under the contract or ‘any property representing it’: s.3 MCA 1987. This
extends to the recovery of goods or money in his/her possession where
s/he has substituted or sold the original goods.

Contracts cannot be enforced indirectly through an action in tort. In
R. Leslie Ltd v. Sheill [1914] 3 KB 607, a minor who had obtained credit by
fraudulently representing that he was an adult could not be sued for
damages for fraud. Similarly, a minor cannot be sued in tort for a wrong
committed within the terms of the contract. In Jennings v. Rundall (1799)
8 TR 335, a contract to hire a horse specified that the horse should be
ridden carefully. The minor was not liable in tort for injuries caused to the
horse by riding it too fast. However, in Burnard v. Haggis (1863) 14 CBNS
45, the minor was liable for the death of the horse when he attempted to
jump a fence, since the contract excluded jumping.

Contracts by the mentally unsound and drunks

The mentally unsound or drunks can avoid contracts if they can establish
that they were mentally unsound or drunk when the contract was made
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and the other party knew this. The issue is discussed in Hart v. O’Connor
[1985] 2 All ER 880. Where necessaries are sold and delivered they must
pay a reasonable price for them: s.3 SOGA 1979.

Contracts by enemy aliens

Enemy aliens cannot contract with a British subject during wartime and
cannot enforce rights under existing contracts although they may defend
the action if sued. British citizens may become enemy aliens by choosing
to live in enemy territory. An English registered company may have the
nationality of its controlling shareholders: Daimler Co. Ltd v. Continental
Tyre and Rubber Co. (Great Britain) Ltd [1916] 2 AC 307 (see Chapter 6).

3.17 Terms of the Contract

The terms are the undertakings contained in the contract, although there
can be a confusion between terms and representations. In Oscar Chess
Ltd v. Williams [1957] 1 All ER 325 the defendant sold the plaintiffs a
second-hand car, wrongly describing it as a 1948 model; this was held to
be an innocent misrepresentation and not the breach of a condition under
.13 SOGA 1979, then SOGA 1983 (see Chapter 13).

Terms can be express or implied, and then be further subdivided into
conditions and warranties. Express terms are specifically incorporated
into the contract by the parties, whereas implied terms are incorporated
by custom, the court or by statute. Conditions are fundamental terms, the
breach of which entitles the injured party to repudiate the contract and
sue for damages. A warranty is a term of lesser importance whose breach
merely allows the injured party to sue for damages.

3.18 Terms Implied by the Court

Certain categories of contract always contain judicially implied terms,
including contracts for renting properties and contracts of service (see
Chapter 12). In addition, the court can imply terms into a contract to
implement the presumed intention of the parties and to give ‘business
efficacy’ to the contract. This was first seen in The Moorcock (1889) 14 PD
64, where there was a contract for mooring a ship alongside a jetty during
unloading. Both parties were aware that at low tide the ship would rest on
the river bed, but no term in the contract warranted the suitability of the
river bed. The ship was damaged and the court found the wharf owners
liable for breach of an implied term that the river bed was safe. In McRae
v. Commonwealth Disposals Commission (1950) 84 CLR 377, the plaintiffs
contracted for the salvage of a sunken ship but later discovered that there
was no wreck at that point. They succeeded in an action for breach of an
implied term in the contract that there was a wreck at the specific site.
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The term must have been intended to be included by both parties, not
just one. Thus in K. C. Sethia (1944) Ltd v. Partabmull Rameshwar [1950] 1
All ER 51, a contract for the supply of jute was delivered one-third under
the contract amount because of a government-imposed export quota. In
defence to an action for breach of contract the supplier argued that the
words ‘subject to quota’ should be implied into the contract. The court
refused, since the buyer was not to know that the supplier was subject to
the quota restrictions. In Ali v Christian Salvesen Food Services Ltd [1997]
1 All ER 721, the Court of Appeal held that if any topic had been left
uncovered by a carefully negotiated collective agreement, the natural
inference was not that there had been an omission but that the topic had
been omitted on purpose.

3.19 Terms Implied by Statute

Terms are frequently implied into contracts by legislation to ensure a
minimum degree of protection for one of the contracting parties, includ-
ing employees (see Chapter 12) and consumers (see Chapter 13).

3.20 Classification of Terms as Conditions and
Warranties

The classification is the role of the court following two alternative
approaches: (i) in accordance with the probable intention of the parties at
the time of contracting; or (ii) in accordance with the seriousness or oth-
erwise of the breach (an approach used for terms not suitable for strict
classification).

In accordance with the probable intention of the parties at the time
of contracting

This is the more generally used approach. The court construes the rel-
evant term and defines it once and for all as a condition or warranty. The
court is not bound by any definition applied to the term by the contract.
In L. Schuler A.G. v. Wickman Machine Tool Sales Ltd [1974] AC 235,
breach of a term in an agency agreement that the defendants would
ensure that sales representatives would visit the six major motor manufac-
turers each week was treated by the court as breach of a warranty,
although the term was described as a condition in the contract. In Bettini
v. Gye (1876) 1 QBD 183, the plaintiff contracted to sing and agreed to be
in London six days before the commencement of the engagement for
rehearsals. Owing to illness he missed the first four days and the defendant
repudiated the agreement. The court held that this was not breach of con-
dition and therefore the defendant was liable for wrongful repudiation of
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the contract. But in Poussard v. Spiers & Pond (1876) 1 QBD 410 the
plaintiff, an opera singer, missed the final rehearsals and the first four
nights of a three-month engagement. When she offered to turn up on the
fifth night her services were refused. The court found she had broken a
condition which justified repudiation by the defendants. Where several
contracts are negotiated in a string, exactly the same meaning must be
given to clauses in contracts throughout the chain: Richco International
Ltd v. Bunge and Co. Ltd [1991] 2 Lloyd’s Rep 93.

In accordance with the seriousness of the breach

The Court of Appeal in Hong Kong Fir Shipping Co. Ltd v. Kawasaki Kisen
Kaisha Ltd [1962] 2 QB 26 stated that there were terms that were too
complicated for the traditional approach to classification. The term in
question concerned the obligation ‘seaworthiness’, which Upjohn LJ
pointed out concerned a variety of undertakings, some serious and some
trivial: ‘If a nail is missing from one of the timbers of a wooden vessel, or
if proper medical supplies or two anchors are not on board at the time of
sailing, the owners are in breach of the seaworthiness stipulation. It is
contrary to common sense to suppose that, in such circumstances, the
parties contemplated that the charterer should at once be entitled to treat
the contract as at an end for such trifling breaches.’

Such terms are called innominate or intermediate terms and will be
classified according to the seriousness of the breach. In Hong Kong Fir
Shipping, the court found that the charterers of a ship could not repudiate
the contract for breach of condition where the ship was unseaworthy for
twenty weeks out of a total charter period of two years. This approach
has been criticised and the court has generally refused to extend the test
to cover breaches of terms relating to the time when ships are to be ready
to load, or the period of notice of loading required. Thus in The Mihalis
Angelos [1971] 1 QB 164 a clause in a charterparty that a vessel was
‘expected to be ready to load under this charter about 1 July 1965 was
held to be a condition in the strict sense. And in Bunge Corp., N. York v.
Tradax Export S. A. Panama [1981] 1 WLR 711, where the contract
required ‘at least 15 consecutive days notice of the probable readiness of
the vessel’, notice given on 17 June for sailing by the end of June as
required by the contract was breach of a condition entitling the injured
party to repudiate the contract.

Terms relating to time for performance or delivery are usually regarded
as conditions, whereas those relating to time for payment are merely war-
ranties. The case of Union Eagle Ltd v. Golden Achievement Ltd [1997] 2
All ER 215 concerned a contract for the sale of land which specified com-
pletion by a specific time, failing which the purchaser’s deposit was for-
feited as liquidated damages. The documents for the completion were
delivered by messenger ten minutes after the five o’clock deadline. The
JCPC held that the courts would not intervene to provide an equitable
remedy for failure to comply with an essential condition as to time. That,
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in this case, time for performance had passed, and performance by the
purchaser was no longer possible.

Waiver of breach of condition

A breach of condition can always be treated as a breach of warranty, but
waiving the breach on one occasion does not prevent the term from being
subsequently and unilaterally reintroduced as a condition on giving rea-
sonable notice. In Charles Rickards Ltd v. Oppenheim [1950] 1 KB 611,
the defendant ordered a car to be built on a Rolls Royce chassis within
the specified time. He waived a failure to deliver on a number of occa-
sions but then served notice that, if it was not delivered within four weeks,
he would refuse to accept delivery. The court supported his claim. For
waiver in contracts for the sale of goods, see Chapter 13.

Conditions precedent and subsequent

A condition within a contract is different from a condition upon which
the very existence of the contract depends. Thus a contract subject to a
condition precedent will not come into effect until that condition is
satisfied: Aberfoyle Plantations Ltd v. Cheng [1960] AC 115; and, where
the contract contains a condition subsequent, it may terminate: Head v.
Tattersall (1871) LR 7 Ex 4.

3.21 Exclusion or Exemption Clauses

Contract frequently contain terms excluding one party either wholly or
partially from liability for breaches of contract or tort under the contract.
These terms are regulated by common law and the Unfair Contract
Terms Act 1977, which virtually outlaws their use against consumers in
circumstances that are unfair.

Common law protection against exclusion clauses

The common law attacks exclusion clauses in three stage: (i) denying that
it was incorporated into the contract; (ii) limiting its scope by interpret-
ation; and (iii) restricting its scope through the doctrine of privity of
contract.

The exclusion clause is not incorporated into the contract

The clause must be contained in a contractual document and not a mere
receipt. In Chapelton v. Barry UDC [1940] 1 KB 532, an exclusion clause
was not incorporated into a contract by a term on the reverse of a ticket
issued on the hire of deck chairs. If it is in a contractual document, it is
then important whether or not the contract was signed. If it is signed it
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will generally be impossible for the party signing to deny that the clause is
part of the contract in the absence of fraud or misrepresentation: Curtis v.
Chemical Cleaning & Dyeing Co. [1951] 1 KB 805.

If contained in a contract which is unsigned or in the form of a notice,
the clause will only be incorporated where the party had actual or con-
structive notice of the clause before or at the time the contract was made.
Constructive notice arises where the party seeking protection displays
prominent notices at the place where the contract is entered into. The
courts are not very enthusiastic about constructive notice. In McCutcheon
v. David MacBrayne Ltd [1964] 1 WLR 125 the defendants were not pro-
tected from liability for loss of a car owned by the plaintiff when the ferry
carrying it sank, in spite of an exclusion clause being displayed in their
office. Neither were they protected by a reference to the notice on a
receipt given when the car was booked in, since this was issued after the
contract was entered.

In Olley v. Marlborough Court Ltd [1949] 1 KB 532 the plaintiff booked
into a hotel and property was later stolen from the room. The manage-
ment claimed to be protected from liability by a notice displayed in the
room. The court held that they were not protected, since the contract had
been made before the plaintiff went to her room. Similarly, a notice
excluding the owners of a car park from liability for injury to users was not
part of the contract since it was only visible once drivers had entered into
a contract by passing through the automatic barrier: Thornton v. Shoe
Lane Parking Ltd [1971] WLR 585. In Dillon v. Baltic Shipping Co. (The
‘Mikhail Lermontov’) [1991] 2 Lloyd’s Rep 155, the court held that the
plaintiff was not bound by an exclusion clause contained in the tickets for
a cruise which limited the liability of the shipping line for personal injury
and death, since the issue of the tickets came after a firm contract was
already in existence. In spite of defective notice in respect of a particular
transaction, a clause can be incorporated through a sufficient course of
dealings in the past where there has been consistent use of the exclusion
clause. In J. Spurling Ltd v. Bradshaw [1956] 2 All ER 121, the plaintiff
was able to rely on a clause to protect him in respect of loss of goods
stored with him since, while the actual notice contained in an invoice was
invalid because too late, there had been a long history of dealings between
the two companies, always on the basis of an exclusion of liability. A party
will not succeed where use of the exclusion clause has not been consistent.
In McCutcheon, the defendants were unable to rely on past dealings since
they had not regularly asked the plaintiff to sign a risk note excluding
them from liability. The course of dealing must be more than three or
four occasions during the previous five years, as in Hollier v. Rambler
Motors (AMC) Ltd [1972] 2 QB 71.

Limiting scope through interpretation

In cases of ambiguity, the clause will be interpreted against the person
seeking to rely on it (contra proferentem). This rule is limited to exclusion
clauses, and not apply to the interpretation of any other type of term: GA
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Estates v. Caviapen Trustees Ltd (1991) The Times, 22 October. In
Thornton v. Shoe Lane Parking Ltd [1971] 2 QB 163, where the exclusion
clause in respect of a garage stated ‘Cars parked at owners’ risk’, which
could conceivably protect the garage in respect of injury to car drivers as
well as damage to cars, the court limited it to damage to vehicles. In
Hollier v. Rambler Motors (AMC) Ltd [1972] 2 QB 71, where the plaintiff’s
car was damaged by a fire caused by the defendant’s negligence, the court
held that a clause stating that “The company is not responsible for damage
caused by fire to customers’ cars on the premises’ was ambiguous in that it
did not clearly state that it extended to fires caused by the negligence of
the defendant as well as accidental fires.

Restricting the scope of the protection

In Adler v. Dickson [1954] 3 All ER 396, a clause in a ticket between a pas-
senger and a shipping line protected the company in an action for
damages for personal injury but could not protect the employee of the
shipping line whose negligent action caused the passenger’s injury. In
Scruttons Ltd v. Midland Silicones Ltd [1962] 1 All ER 1, the appellants,
who were stevedores employed by a shipowner, sought to claim protection
of an exclusion clause contained in the contract (the bill of lading)
between the shipper and the respondents, the owners of the cargo, which
limited the shipowner’s liability to $500. They were not entitled to the
protection of the clause since they were not parties to the contract.

Statutory protection: the Unfair Contract Terms Act 1977

The Act applies to different situations where exemption clauses attempt
to modify future liability. It does not cover settlements and compromises
on events that have already occurred: Tudor Grange Holdings Ltd v.
Citibank NA [1991] 4 All ER 1. See also the discussion on the Unfair
Terms in Consumer Contract Regulations 1994 (Chapter 16).

Avoidance of liability for negligence

As regards business liability, exclusion clauses cannot protect against neg-
ligence resulting in death or personal injury. For any other loss or
damage, a clause is only valid where it ‘satisfies the requirement of rea-
sonableness’ (see below): s.2(1). This does not prevent the making of an
agreement between the owner and hirer of industrial plant for regulating
their liability for negligence from use of the plant, thus excluding one
from liability at the expense of the other: Thompson v. T. Lohan (Plant
Hire) Ltd and Another [1987] 2 All ER 631, distinguishing Phillips Products
Ltd v. Hyland and Another [1987] 1 WLR 659.

Liability in contract

In contracts where one party ‘deals as a consumer’, or where there is a
standard form contract, exclusion clauses are subject to the ‘requirement
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of reasonableness’ s.3. A person deals as a consumer if (i) s/he does not
contract in the course of a business or hold him/herself out as doing so;
(ii) the other party does contract in the course of a business; and (iii) (in
contracts for goods) the goods are of a type ordinarily supplied for private
use or consumption. A person does not deal as a consumer in sales by
auction or competitive tender.

There is no protection for contracts between dealers (unless they con-
tract on one party’s standard form) and the clause will be binding on the
parties subject to common law rules, since there is equality of bargaining
position. In Photo Production Ltd v. Securicor Transport Ltd [1980] AC 827,
the House of Lords restated the position it had laid down in the Suisse
Atlantique case (Suisse Atlantique Société d’Armement Maritime SA v. N.v.
Rotterdamsche Kolen Central [1967] 1 AC 361) where, depending upon
their construction, clauses could exclude parties from even a fundamental
breach of contract. In the Photo Production case, Securicor were excluded
from all liability in respect of the destruction of the premises of the plain-
tiff by a fire started by one of the security guards protecting the site.

The ‘requirement of reasonableness’

The exclusion clause shall be judged as satisfying the requirements of rea-
sonableness ‘having regard to the circumstances which were, or ought rea-
sonably to have been, known to or in the contemplation of the parties
when the contract was made’. The court interprets exclusion clauses
strictly. In Computer and Systems Engineering plc v. John Lelliott Ltd
(1991) The Times, 21 February, the contract excluded liability for flooding
or burst pipes, while the damage was caused by a fractured sprinkler pipe.
The court held that the damage was not within the meaning of the clause.

This area of the law is also covered by the Unfair Terms in Consumer
Contracts Regulations 1994 (see Chaper 16, Section 16.14)

3.22 Incomplete or Inchoate Agreements

If the terms of a contract are insufficiently clear, it may be unenforceable.
In G. Scammell & Nephew Ltd v. Ouston [1941] AC 151 the defendant
agreed to buy a motor van on the understanding that ‘the balance of the
purchase price can be had on hire purchase terms over a period of two
years’. No precise meaning could be given to the term, since hire-
purchase contracts varied widely and there was no enforceable contract.
The court may sever any meaningless clause if this will not impair the
sense of the contract. In Nicolene Ltd v. Simmonds [1953] 1 QB 543 the
court severed from a contract for the sale of goods the phrase ‘I assume
that we are in agreement that the usual conditions of acceptance apply.’
There were, in fact, no such conditions. The court may solve the problem
by reference to a trade practice or course of dealing between the parties.
In Hillas & Co. Ltd v. Arcos Ltd [1932] All ER 494, a contract for the
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supply of wood during 1930 contained an option for the following year
without specifying the kind of timber, the destination or manner of ship-
ment. The court held that these points could be determined by reference
to the previous dealings and normal trade practice. The court may also
imply a term into the agreement to give it efficacy, or the agreement may
itself provide for the clarification of the contract by providing for refer-
ence to arbitration. In Foley v. Classiqgue Coaches Ltd [1934] 2 KB 1, the
plaintiff contracted to supply the defendants with petrol ‘at a price to be
agreed by the parties in writing and from time to time’. It also provided
that any dispute should be submitted ‘to arbitration in the usual way’. The
defendants could not repudiate the contract after three years on the
grounds of uncertainty, since the court implied terms whereby the petrol
should be of reasonable quality and at a reasonable price and the con-
tract provided an arbitration procedure to fix a price failing agreement.

In Neilson v. Stewart [1991] SLT, an agreement for the sale of shares
included a loan repayment which was to be deferred for one year ‘after
which time repayment shall be negotiated to our mutual satisfaction’. The
purchaser claimed that this phrase rendered the whole agreement unen-
forceable, but the House of Lords held that the parties did not apparently
intend the loan to be fixed as to time and manner of payment, that all
loans were repayable on demand and it was not essential that interest
should be payable.

All the apparent ambiguities could be resolved.

Where contracts for sale and supply of goods and services make no provi-
sion as to price, the obligation to pay a reasonable price is implied by
statute (see Chapter 13).

3.23 Discharge of Contracts

A contract is discharged when the rights arising under it are terminated.
Contracts can be discharged by performance, by agreement, by accept-
ance of breach, and by frustration.

3.24 Performance

Problems arise where a party has performed part of his/her contractual
obligations and claims payment for what s/he has done. The position
varies according to whether the contract is entire or divisible. In the
former case, the consideration is whole and performance must be com-
plete; a party can claim nothing for part performance. In Cutter v. Powell
(1795) 6 Term Rep 320, Cutter was to be paid as second mate on a voyage
from the West Indies to Liverpool. He died before the ship reached
Liverpool and his widow failed in her claim for the work he had done. In
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the latter case, the consideration is subdivided into separate parts and
payment is claimable for the part performed. A contract of employment
for five years with weekly or monthly payment enables claims in respect of
each completed unit. Building contracts generally provide for payment on
satisfactory completion of each stage, avoiding the problem in Sumpter v.
Hedges [1898] 1 QB 673 (see below).

Exceptions to doctrine of proper performance for entire contracts

Payment for partial performance can be claimed where: (i) failure to
complete is the fault of the other party; (ii) it has been accepted; and
(iii) there has been substantial performance.

Failure to complete is other party’s fault

In Planché v. Colburn (1831) 8 Bing 14, an author was entitled to part
payment in respect of preparation of a manuscript when the editor can-
celled the series.

Where partial performance has been accepted

Parties can reject partial performance but, if they accept, they are liable to
pay in quasi-contract (see Chapter 5). Part performance can only be
accepted where there is a possibility of rejection, so that part performance
of a contract to build houses is impossible, even though the buyer obtains
the services of another builder to complete the work: Sumpter v. Hedges
[1898] 1 QB 673. In IBMAC v. Marshall (Homes) Ltd (1968), the plaintiff
failed to recover in respect of part completion of a road building scheme.

Where there has been substantial performance

Where the contract is substantially but not exactly performed, the party
who has substantially performed his/her contractual obligation is entitled
to payment less an amount in respect of the work outstanding. In Hoenig
v. Isaacs [1952] 2 All ER 176, the amount of work outstanding on a con-
tract for interior decoration was valued at around £55 and the court
ordered payment to the decorator of the balance outstanding under the
contract less the £55. Substantial performance cannot exists where the
value of the work outstanding is too great in relation to the total contract
price. In Bolton v. Mahadeva [1975] QB 326, the outstanding work to
make a central heating system function was assessed at £174.50 against a
total contract price of £560. There was no substantial performance.

3.25 Discharge by Agreement

Parties can release each other from their contractual obligations by simple
bilateral agreement if no performance of the obligations has taken place.
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Where, however, one party has performed his/her obligations under the
contract and promises unilaterally to release the other party from his/her,
the promise is only binding if the other party has supplied valuable con-
sideration or the promise is by deed. This is called accord and satisfaction,
the satisfaction being the consideration required to render enforceable
the accord or promise.

Thus, if A owes B £100 under a contract, but B agrees to release A
from the obligation to pay or to accept a lesser sum in complete satisfac-
tion, B will be entitled at common law to sue for the unpaid balance in the
future. This was established by Pinnel’s Case (1602) 5 Co. Rep 117a, and
followed in Foakes v. Beer (1884) 9 App Cas 605. The plaintiff had agreed
with the defendant to accept payment of a judgment debt by instalments
and was subsequently able to sue for the unpaid interest to which she
would have been entitled. In Stour Valley Builders v. Stuart CA Transcript
555, a debtor sent a cheque for less than the total amount owed, subject to
a condition that the creditor was only to cash the cheque if he accepted it
in full and final satisfaction. The creditor cashed the cheque and was later
able to sue for the balance outstanding. In Re Selectmove Ltd [1995] 2 All
ER 531, the company had offered to pay debts to the Inland Revenue IR)
by instalments and the Inspector had agreed to inform the company if this
was not acceptable. The company had begun to pay by instalments, when
the IR threatened to wind up the company if the arrears were not paid
immediately. The company relied on Williams & Roffey Bros v. Nicholls
(Contractors) Ltd [1991] 1 QB 1 that a promise to perform an existing
obligation would be good consideration if there were practical benefits to
the promissor (see p. 65 above). The argument was rejected as inconsis-
tent with Foakes v. Beer that an agreement to pay an existing debt by
instalments was not enforceable.

Accord and satisfaction and promissory estoppel

A possible partial solution lies in promissory estoppel (see p. 68), since
under this doctrine, where a party promises to release the other from a
contractual obligation, and the other party acts in reliance on that
promise, s/he can use the promise as a defence against an attempt by the
promissor to insist upon his/her original legal rights. The doctrine only
appears to cover situations where the promise relates to the suspension
rather than the termination of contractual rights. In Central London
Property Trust Ltd v. High Trees House Ltd [1947] KB 130, the promise
related to agreement by the plaintiff in 1940 to accept payment of 50 per
cent of the legal rent for a block of flats while hostilities continued, when
it was difficult to find tenants. Denning J held that, had the plaintiff sued
for non-paid arrears between 1940 and June 1945, they would have been
unable to recover them. The remedy is discretionary and the court will
refuse to offer its protection where the party seeking relief has not acted
fairly. In D & C Builders Ltd v. Rees [1966] 2 QB 617, where the court
refused to extend protection to the defendant who had forced the plaintiff,



100 Introduction to the Law of Obligations

whom she knew to be in desperate need of funds, to accept £300 in com-
plete satisfaction of a debt of £500, the issue of whether promissory estop-
pel would have covered the termination of contractual rights was not
solved, since the decision was based on withholding the discretionary
remedy on the grounds of Mrs Rees’ dishonourable conduct. But see eco-
nomic duress (p. 000 above). In Ferguson v. Davies [1997] 1 All ER 315
the plaintiff sold records to the defendant in return for other records to
the value of £600, or a cash payment of £1700. Records worth £143.50 and
a payment of £5 were made to the plaintiff. The plaintiff sued for £486.50
and the defendant sent him a cheque for £150 in full payment. The plain-
tiff cashed the cheque but informed the defendant that he was continuing
his action, which he had now increased to £1745.79. The county court
judge dismissed the plaintiff’s claim, on the grounds that the acceptance
of the £150 was a binding accord and satisfaction. The Court of Appeal
held that acceptance of a lesser sum than the amount claimed did not
constitute accord and satisfaction unless the plaintiff received some addi-
tional benefit by way of consideration.

Novation and notice

A contract can be replaced by another by way of novation, usually with
different parties. Contracts of employment can only be terminated in
accordance with an express provision or the statutory minimum notice
provisions under the Employment Protection (Consolidation) Act 1978,
subject to the common law notion of reasonable notice (see Chapter 12).

3.26 Discharge by Acceptance of Breach

Where one party breaches a condition of the agreement, the injured party
can opt to regard him/herself as continuing to be bound by the contract,
or can repudiate it. In either case s/he could sue for damages. A contract
can be broken prior to the date for performance by express notice by a
party that s/he will not comply with it, or by putting him/herself in a posi-
tion whereby compliance is impossible. This is called anticipatory breach.

Anticipatory breach

The injured party can regard him/herself as still bound, or treat the con-
tract as repudiated, in which case s/he can sue for breach of contract
immediately. In Hochster v. De La Tour [1843-60] All ER Rep 12, the
plaintiff, who was informed on 11 May 1852 that he was no longer to be
required as a courier under a contract under which he was to have started
work on 1 June 1852, was able to commence his action for breach of con-
tract on 22 May 1852. Failure to accept repudiation can cause problems.
In Avery v. Bowden (1855) 5 E & B 714, the defendant chartered the
plaintiff’s ship and agreed to load her at Odessa within fourty-five days.
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The captain was informed on arriving that the plaintiff did not intend to
load the ship, but the captain stayed on, hoping that the plaintiff would
change his mind. The outbreak of the Crimean War made performance of
the contract illegal and it was discharged by frustration, preventing a
claim for damages for breach of contract.

A party refusing to treat the contract as repudiated can continue to
treat the contract as valid and perform his/her contractual obligations. In
White & Carter (Councils) Ltd v. McGregor [1961] 3 All ER 1178, the
plaintiffs refused to accept repudiation of a contract when no expenses
had been incurred, performed their obligations and recovered damages
for their subsequently incurred losses. The decision is contrary to the legal
requirement to mitigate loss, and later cases have not allowed people to
ignore a repudiation: Attica Sea Carriers Corp. v. Ferrostaal Poseidon Bulk
Reederei GmbH, The Puerto Buitrago [1976] 1 Lloyd’s Rep 250; The
Odenfield [1978] 2 Lloyd’s Rep 357; Clea Shipping Corpn v. Bulk Oil
International Ltd, The Alaskan Trader (No. 2) [1984] 1 All ER 129. In the
latter case the shipowners chartered a ship for twenty-four months from
October 1979. In April 1981, the charterers indicated for the second time
that they did not require the vessel and refused to give sailing instruc-
tions. The shipowners refused to take this as notice of repudiation and
kept the ship at anchor with a full crew ready to sail until the charter
expired in December 1981. The arbitrator held that the shipowners
should have accepted the repudiation by midnight on 8 April 1981 (see
Chapter 5).

3.27 Discharge by Subsequent Impossibility:
Frustration

A contract is frustrated when performance is impossible because of some
unforeseen happening beyond the control of the contracting parties, and
neither party will be liable for breach of contract. This exception to the
common law principle of absolute contractual duties which refused to
release a party from contractual obligations merely because they had
become impossible to perform, Parradine v. Jane [1558-1774] All ER Rep
172, was first recognised in Taylor v. Caldwell (1862) 32 LIQB 164, where
a contract to lease a theatre was frustrated by a fire that destroyed the
theatre. Frustration will not apply where the event should have been pro-
vided for, or where the contract is merely more difficult or less profitable
to perform. In Davis Contractors Ltd v. Fareham UDC [1956] AC 696,
where the plaintiff contracted to build seventy-eight council houses in
eight months for a fixed price, but took twenty-two months because of
shortage of labour, their claim that the original contract had been frus-
trated failed. And in Amalgamated Investment & Property Co. Ltd v.
Walker & Sons Ltd [1976] 3 All ER 509, a contract for the purchase of a
warehouse for £1.7m, where both parties knew that the intention of the
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purchaser was to demolish the building and redevelop, was not frustrated
by a preservation order being imposed on the building, which reduced its
value to £200 000. Further, in Tsakiroglou & Co. Ltd v. Noblee Thorl
GmbH [1962] AC 93, a contract by the plaintiffs to sell a consignment of
groundnuts and deliver them to Hamburg was not frustrated by the
closure of the Suez Canal, which forced them to be shipped via the Cape
of Good Hope: ‘An increase of expense is not a ground of frustration’.
Frustration has been recognised in the following cases:

(i)  Impossibility because of changes in the law: Avery v. Bowden (1855)
5 E&B 714 (outbreak of Crimean War);

(ii)  Contracts for personal services discharged by death or permanent
incapacity: Condor v. The Barron Knights Ltd [1966] 1 WLR 87
(contract discharged by insanity);

(iii) Where contract depends upon state of affairs which ceases to exist:
Taylor v. Caldwell (1862) 32 LJQB 164 (destruction of theatre by
fire); Krell v. Henry [1903] 2KB 740; Chandler v. Webster [1904] 1
KB 904 (contracts to rent accommodation from which to watch the
Coronation procession, which was later cancelled). But see Herne
Bay Steamboat Co. v. Hutton [1903] 2 KB 603, where the defendant
chartered the plaintiff’s ship ‘for the purpose of viewing the naval
review and for a day’s cruise round the fleet’: the contract was not
frustrated by the cancellation of the royal review, since the fleet was
still available for inspection; and

(iv) Where the commercial purpose of the contract is frustrated: in
Jackson v. Union Marine Insurance Co. Ltd (1874) LR 10 CP 125, a
ship was chartered to sail from Liverpool to Newport to take on a
cargo of iron rails for San Francisco. The ship struck rocks on the
way to Newport and was forced to return to Liverpool for repairs,
which took eight months to complete. The contract was held to be
frustrated and the parties were discharged from the contract.

Frustration does not apply where the frustrating event is self-induced.
In Maritime National Fish Ltd v. Ocean Trawlers Ltd [1935] AC 524, a con-
tract to charter fishing vessels was not frustrated when the charterer was
granted fewer fishing licences than he had applied for and he chose to
allocate those licences to his own vessels.

The doctrine extends to leases and contracts for land. In National
Carriers Ltd v. Panalpina (Northern) Ltd [1981] AC 675, the appellants
leased a warehouse for ten years. After five, the local authority closed the
access road for two years. The court, while agreeing in principle that frus-
tration could apply, refused to apply it in this case.

The effect of frustration
The effect of frustration is that the contract is void ab initio and the parties

can (i) recover money paid; and (ii) claim payment for work performed
prior to the frustration: Law Reform (Frustrated Contracts) Act 1943.
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Right to recover money paid

Section 1(2) provides: ‘All sums paid or payable to any party in pursuance
of the contract before the time when the parties were so discharged shall,
in the case of sums so paid, be recoverable from him as money received by
him for the use of the party by whom the sums were paid, and, in the case
of sums so payable, cease to be so payable.” This is qualified by allowing
the person to offset expenses incurred in the fulfilment of the contract
prior to the frustrating event.

Right to compensation for partial performance

A party who has ‘obtained a valuable benefit before the time of discharge’
is required to pay ‘such sum (if any) ... as the court considers just having
regard to all the circumstances of the case’. It is not clear whether this
covers the facts in Appleby v. Myers [1867] LR 2 CP 651, where the plain-
tiffs failed to recover damages when they had contracted to erect machin-
ery on the defendant’s premises, which were both destroyed by fire when
the work was virtually complete. In BP Exploration Co. (Libya) Ltd v.
Hunt (No. 2) [1983] 2 AVC 352, the court seems to state that the Appleby
v. Myers (1867) LR 2 CP 651 would still not be covered.

Recommended Further Reading

Contract Law, Ewan McKendrick, 2nd edn (Macmillan Professional
Masters, 1994).

Cheshire Fifoot and Furmston’s Law of Contract, 13th edn (Butterworths,
1996).

Questions

1 A offered a reward for the return of a lost watch by a notice in a shop
window. After six months he revoked the offer by a replacement notice
in the same window. Six months later, B, who saw the original notice
but not the second, returns the watch and claims the reward. Is B likely
to succeed?

2 A writes offering to sell you a bike for £250; you accept by post,
enclosing a cheque for £50 payable immediately and a further four
cheques for £50 post-dated over the next four months, but find that A
sold the bike to B before receiving your letter. Can you sue for
damages for breach of contract?

3 A contracts to pay B £500 to act as expedition guide through a danger-
ous jungle. Before the expedition leaves, a local war breaks out in the
area and B refuses to go unless A promises to pay him a further £250.
On their return, A refuses to pay the extra £250. Can B sue him?

4 In what circumstances is the defence of non est factum available?

5 A agrees to build a house for B for £100 000 but later discovers that
he had made a mistake in his calculations. Can he now claim for the
true cost of the work, on the grounds that the original contract is void?



104  Introduction to the Law of Obligations

12
13

When can a statement of intention be the basis of an action for mis-
representation?

What is the difference between duress and undue influence?

What is the difference between contracts being ‘void’ ‘voidable’ and
‘unenforceable’?

Does the Unfair Contract Terms Act 1977 outlaw the use of exclusion
clauses?

What is the distinction between an entire and a divisible contract?

A owes B £500 in monthly instalments of £50. After paying eight instal-
ments, A tells B he has lost his job and B agrees to forgo the two final
instalments. Later B regrets his action and claims the money. Can he
succeed in his claim? Would it make a difference if A had lied about
losing his job?

What is anticipatory breach of a contract?

If a contract is frustrated, what rights do the parties have?
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4 The Law of Tort

Learning Objectives

After reading this chapter you will know about:

the concept of tortious liability and the classification of torts

the general defences to tortious liability

persons who can sue and be sued in tort

the requirements for establishing liability for the tort of negligence,
including negligent misstatement

the basis of occupiers’ liability to visitors and to trespassers

the basis of liability for private nuisance

the rule in Rylands v. Fletcher

AWON =

~No o

4.1 Importance of Tortious Liability

Tortious liability is important for businesses, which are liable, among
other things, for their negligence and that of their employees (see
Chapter 12); for failure to ensure the safety of their premises; and
disturbances affecting neighbouring occupiers. Persons are liable in
respect of specific actionable wrongs called torts, which are classified
according to whether they affect the person, property, economic rights,
reputation or general rights. This list covers some of the more common
torts relating to business.

Torts affecting the person

Negligence Breach of a duty of care owed to a person causing foresee-
able injury to the person (see p. 112).

Torts affecting property

Private nuisance An indirect interference with another’s use or enjoy-
ment of land. Owed to the occupier of land (and not generally to an
absentee owner unless future occupation is affected — for example, by
structural damage). This includes interference through smells, vibrations,
penetration by roots and so on (see p. 125).

Trespass to land Direct interference with a person’s rights of possession
to land. Includes entry on to property and placing things on property. The
duty is owed to the possessor even if he is not the owner. The tort is action-
able per se — that is, actionable without proof of damage. Land can be the
subject of trespass not merely at ground level but also below ground and in
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the sky. Thus, in Kelsen v. Imperial Tobacco Co. (of Gt Britain and Ireland)
Ltd [1957] 2 All ER 343, the court recognised trespass by a sign which pro-
jected in the airspace over the plaintiff’s shop; and in Woolerton and Wilson
v. Richard Costain (Midlands) Ltd [1970] 1 All ER 483, a crane travelling
over the air space constituted trespass. In Bernstein v. Skyviews & General
Ltd [1977] 3 All ER 902, the court refused to recognise as trespass to land
the intrusion of a plane at a height of over 600 ft (s.40 Civil Aviation
Act 1949 provides a defence in this case, but the judge did suggest that
constant surveillance from the air could be an actionable nuisance).

Trespass to goods A wrongful interference with goods in the possession
of another — for example, touching, marking or taking away.

Conversion  An act in relation to goods which constitutes an unjustifiable
denial of the title of the true owner. The wrong is against the true owner.
This includes taking away goods plus a denial that the person from whom
they have been taken is the owner. Sale of goods by a non-owner consti-
tutes conversion against true owner.

Negligence Breach of a duty of care in respect of the property of
another, causing foreseeable harm (see p. 112).

Rylands v. Fletcher Allowing things stored or collected on land which
were not natural to the land to escape and cause damage to property of
another. Strict liability: for example, water escaping from reservoirs (see
p- 130).

Torts affecting economic rights

Interference with contract Without lawful justification persuading a
person to break his/her contract with another, or acting in such a way as
to prevent its performance.

Intimidation Making a threat intended to cause another to act or refrain
from acting in a certain way to that person’s detriment or that of a third

party.

Passing off Representing one’s goods or services to be those of another,
causing loss of trade or damage to business reputation. Trading in a name
similar to that of another similar business to the confusion of the public.

Deceit Making a false statement with intent to deceive, intending
another to act upon it to his detriment.

Negligent misstatement Breach of duty of care in giving advice to a
person to whom one owes a duty of care, causing him/her damage of a
foreseeable kind including purely economic loss (see p. 117).
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Torts affecting reputation

Defamation ‘The publication of a statement which tends to lower a
person in the estimation of right thinking members of society generally; or
which tends to make them shun or avoid that person.’ If the defamation is
in permanent form it is a libel, which is actionable per se (without proof of
damage); if it is in impermanent form, it is a slander, which is generally
only actionable on proof of loss. Libel includes defamatory statements in
writing or via the media (television, film, records, stage and so on),
whereas slander is restricted to verbal statements.

Torts affecting rights generally

Public nuisance Behaviour which materially affects the reasonable
comfort and convenience of a class of people who come within the sphere
or neighbourhood of its operation; for example, carrying on an offensive
trade; obstructing the highway (see p. 125).

Conspiracy A combination of two or more persons planning together to
injure a third by unlawful means.

4.2 [Establishing Tortious Liability

Plaintiffs must usually establish an actionable interference with their legal
rights (injuria) resulting in harm or loss suffered by them (damnum).
Certain infringements of a legal right are actionable without the need to
establish loss, but are actionable per se. This includes torts such as as tres-
pass to land, or libel. Where persons suffer harm or loss without an
actionable interference with their legal rights, there is no right of action.

Malice will not generally turn a legal action into an illegal one, and
absence of malice is no defence where an unlawful act has been commit-
ted. In The Mayor of Bradford Corporation v. Pickles [1895] AC 587,
the defendant dug trenches on his land with the intention of cutting off
the flow of water draining from his land which was collected by the
Corporation and to force the council into buying his land for a high price.
The Corporation failed to obtain an injunction restraining him, since he
had a legal right to drain his land and the malice did not make his action
illegal. In Wilkinson v. Downton [1897] 2 QB 57, the defendant told the
plaintiff that her husband had broken his legs, and as a result the wife
suffered nervous shock. The defence that it was merely a practical
joke failed.

The presence of malice is necessary for some torts, such as malicious
falsehood and malicious arrest, and the defences of fair comment and
qualified privilege in defamation are lost where malice is established.
In the tort of nuisance, malice will turn a legal action into an illegal one
(see p. 127).
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4.3 General Defences to Tort

Some defences are specific to certain torts: for defamation there are the
special defences of justification, fair comment and privilege. Some
defences relate to torts in general.

Volenti non fit injuria: consent

It is a defence to prove that the plaintiff consented to the harm. A person
can consent to an intentional act which would otherwise be tortious, or it
can be consent to run the risk of accidental injury, including participation
as a player in sports such as boxing, rugby or football, or even as a specta-
tor. Other important categories relate to employees and persons involved
in rescue attempts (see p. 120).

Exclusion of liability

A person can exclude him/herself from tortious liability for negligence or
under the Occupiers Liability Act 1957 subject to the operation of the
Unfair Contract Terms Act 1977. See also Unfair Terms in Consumer
Contract Regulations 1994 (see Chapter 16).

Other defences

Inevitable accident

This arises where the accident could not have been avoided by taking rea-
sonable precautions. In Stanley v. Powell [1891] 1 QB 86 the plaintiff was
hit by a shot fired by the defendant while on an organised pheasant shoot
when the shot glanced off a tree before hitting the plaintiff.

Act of God

This is something that occurs in the course of nature and against which
one cannot be expected to provide. Thus, in Nichols v. Marsland [1876] 2
ExD 1 an extraordinary rainfall burst the banks of artificial lakes on the
defendant’s property and the floodwater destroyed a number of bridges
owned by the county council.

Necessity

This is intentional damage to prevent even greater destruction or in
defence of the realm. It includes destroying properties in the path of a fire
to prevent the spread of the fire.

Mistake

Mistake of fact is a defence where the mistake is reasonable in a case such
as wrongful arrest.
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Act of state

The state may protect persons from liability for causing damage through
carrying out their duties. The defence cannot be raised in respect of injury
to a British subject or a friendly alien. In Nissan v. Att. Gen [1967] 2 All
ER 1238, the plaintiff, a British subject who owned a hotel in Cyprus
which was occupied by British troops, recovered damages from the
government since ‘act of state’ was no defence against a British subject.

Statutory authority

The extent of the protection available to a public authority depends on
whether the authority is absolute or conditional. If absolute, then the
authority is not liable provided it has acted reasonably and there is no
alternative course of action. Where the authority is conditional, the public
authority has the power to act but is under no duty to do so, and it may
carry out the relevant act only if there is no interference with the rights of
others. In Vaughan v. Taff Vale Railway (1860) 5 H & N 679, the defend-
ants were not liable for fires caused by sparks from engines since they
were obliged to operate a railway and had done so with proper care.

Self-defence

If the tort is committed by a person acting to protect him/herself,
members of his/her family or his/her property, or even persons generally,
there will be no liability if the action is a reasonable response to the harm
threatened.

4.4 Persons Who Can Sue and Be Sued in Tort

The most important special categories are minors, corporations, married
couples, trade unions, and executors and administrators.

Minors

A minor can sue and be sued in tort, but must sue, as in contract, through
an adult as next friend. The parent may also be liable, as where a parent is
also the employer of the minor, where s/he has encouraged the minor to
commit the tort and where the tort arises out of his/her negligent super-
vision. The Congenital Disabilities (Civil Liability) Act 1976 extends pro-
tection of the civil law to children who are born disabled as a result of
liability of another person, other than the mother; this can be of
significance for businesses such as drug companies.

Corporations

Corporation are vicariously liable for torts committed by employees
acting within the ordinary course of their employment, and where the
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corporation instigated the commission of the tort. Where actual fault
must be established, the corporation can be liable under the alter ego
doctrine (see Chapter 6).

Husband and wife

A married woman is fully liable for her torts (Law Reform (Married
Women and Tortfeasors) Act 1935), and additional liability of the
husband only arises in exceptional cases, such as where the husband is the
wife’s employer. Husbands and wives can sue each other but the action
may be stayed where no substantial benefit would accrue to either party
(Law Reform (Husband and Wife) Act 1962).

Trade unions

Trade unions are unincorporated associations, but under s.2 Trade Union
and Labour Relations Act 1974 they are able to make contracts, to sue
and be sued in their own names. They enjoy certain immunity in the law
of tort under the Trade Union and Labour Relations Act 1974 as
amended by the Trade Union Act 1984, s.10 for torts committed during
the furtherance of a trade dispute where the union has balloted its
members before taking industrial action. Trade unions can otherwise be
liable for inducing a person to break his/her contract of employment.
Individuals are also exempt from tortious liability for torts in contempla-
tion or furtherance of a trade dispute, s.13, but they are liable for sec-
ondary picketing: Employment Act 1980, ss16 and 17.

Executors and administrators

Under the Law Reform (Miscellaneous Provisions) Act 1934 all causes of
action in tort, except for defamation, subsisting at the time of a person’s
death survive against his/her estate. This enables actions to be brought by
personal representatives of the deceased against the persons tortiously
responsible for his/her death. Damages are claimable under a number of
headings including loss of expectation of life. It is also possible to claim in
respect of earnings the deceased would have earned during the ‘lost years’.

Under the Fatal Accidents Act 1976, the person liable for causing the
death of a person may also have additional liability to relatives of the
deceased, including husband, wife (not divorced or common law), chil-
dren (including those unborn), grandchildren, parents, grandparents,
brothers, sisters, aunts and uncles and their issue.

4.5 More than One Person Liable as Tortfeasor

There are three different situations where more than one person is liable
for the tort: joint tortfeasors, several concurrent tortfeasors and several
tortfeasors causing different damage.
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Joint tortfeasors

This includes an employer’s vicarious liability for the torts of his employee
acting within the scope of his employment (see Chapter 12); cases where
one person instigates another to commit a tort; cases where there is a
breach of duty imposed jointly on two or more persons; and where two or
more persons are involved in a ‘concerted action to a common end’,
during the course of which one or more of them commits a tort.

Several (or separate) concurrent tortfeasors

These are tortfeasors whose separate tortious acts combine to produce
the same damage. An example is in Drinkwater v. Kimber [1952] 2 QB 281,
where a passenger in a car was injured in a crash between that car and
another as a result of the negligence of both drivers.

Several tortfeasors causing different damage

This occurs where two or more persons acting separately cause different
damage to the plaintiff, as where a motorist injures a pedestrian through
negligent driving and the injured person is subsequently treated negli-
gently by a doctor.

In the case of joint tortfeasors and separate concurrent tortfeasors,
each tortfeasor is liable for the whole damage subject to the right to claim
contribution from the other tortfeasor(s). Payment by one of the tortfea-
sors discharges the others. The right of contribution is contained in s.1 of
the Civil Liability (Contribution) Act 1978. Where two or more tortfea-
sors cause different damage, the court will determine the respective liabil-
ity of each defendant and apportion the liability, and there is no right of
contribution between the tortfeasors.

4.6 Cessation of Liability

Liability can be terminated by judgment; waiver; accord; and lapse of
time. In the case of defamation, it is also terminated by the death of the
plaintiff. The most important is lapse of time.

Lapse of time

Under the Limitation Act 1980 s.2 the general period of limitation for
tort is six years from the date the cause of action accrues. Where the
action is in respect of personal injuries the period is three years from the
date the cause of action accrues, or the date of knowledge (if later) of
the person injured: s.11(4)(a) & (b). Thus the date of exposure to
asbestos dust through an employer’s negligence is when the right of action
accrues under (a), but the date when the employee is aware that he has
developed lung cancer, which may be years later, is covered by (b). If the
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injured person dies before the period in ss.4 expires, the cause of action
survives for the benefit of his/her estate for three years from the date of
death; or the date of the personal representative’s knowledge, whichever
is the later: s.11(5). Under the Latent Damage Act 1986, where a person’s
tortious negligence results in latent damage other than personal injury,
the cause of action runs for six years from the date when the damage is
discovered.

For torts of a continuing nature such as nuisance, an independent cause
of action arises on each day that the tort is committed, so that, even
though the wrong was first committed outside the limitation period, the
plaintiff can sue in respect of the part committed within the limitation
period. For minors or persons suffering from mental disorder, the period
does not start to run until their disability ends. The periods of limitation
against the estate of a deceased tortfeasor are subject to the normal three-
year or six-year rule from the accrual of the cause of action: Proceedings
Against Estates Act 1970.

For defamation or malicious falsehood, the right to bring an action
expires one year from the date on which the cause of action accrued.

4.7 Negligence

Negligence relates to the protection of persons and property from inter-
ference. Where the interference is intentional, the appropriate tort is tres-
pass to the person, goods or property. Where the interference is
involuntary but negligent the appropriate action lies in the tort of negli-
gence: Letang v. Cooper [1964] 2 All ER 929. Negligence is the breach of a
legal duty to take care, resulting in unintended harm to the plaintiff.
There are three essential ingredients: (i) a legal duty of care owed by the
defendant to the plaintiff; (ii) a breach of that legal duty by the defendant;
and (iii) injury or damage to property suffered by the plaintiff arising out
of the breach of the duty.

The legal duty of care

The plaintiff must establish that a legal duty of care is owed to him by the
defendant. The most frequently quoted attempt to rationalise the duty of
care is the statement by Lord Atkin in Donoghue v. Stevenson [1932] AC
562: ‘You must take reasonable care to avoid acts or omissions which you
can reasonably foresee would be likely to injure your neighbour.” Lord
Atkin defined neighbours as ‘persons who are so closely and directly
affected by my act that I ought reasonably to have them in contemplation
as being so affected when I am directing my mind to the acts or omissions
which are called into question’.

In this case, the manufacturer of a bottle of ginger beer was liable to a
consumer who was made seriously ill by the partly decomposed body of
a snail in the bottle from which she had been drinking. The consumer was
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a friend of the purchaser and freeing liability in negligence from privity of
contract established a duty of manufacturers to the ultimate consumer
and formed the basis of manufacturers’ liability until the Consumer
Protection Act 1987 (see Chapter 16).

The court said that the categories of negligence are never closed,
meaning that the neighbour principle can be adapted to new situations as
they arise. Thus in Lewis v. Carmarthenshire County Council [1953] 1
WLR 1439 an education authority was held to owe a duty to exercise rea-
sonable supervision of children in its nursery adjoining the road to
prevent them from running into the road. And in Barnes v. Hampshire
County Council [1969] 3 All ER 746 the local eduction authority was held
liable for allowing children out of school early, before the parents were
there to meet them. In Bermingham v. Sher Brothers 1980 SLT 122 Lord
Fraser of Tullybelton commented that a firefighter was no doubt a ‘neigh-
bour’ of the occupier of premises who owed a duty to warn him of an
unexpected danger of which the occupier knew or ought to have known.
And in Ogwo v. Taylor [1988] 1 AC 431 the occupier of a premises was
liable to a firefighter for injuries suffered in respect of a blaze at a house
which was the result of the occupier’s negligence.

The actual victim of the negligence can suffer physical and psychiatric
injuries. In Page v. Smith [1996] 1 AC 155 the plaintiff was injured in a car
accident caused by the defendant’s negligence. As a result, his myalgic
encephalomyelitis (ME), from which he had suffered for twenty years,
had become chronic and permanent and he was unlikely to be able to
work again. The Court of Appeal allowed an appeal against the award of
damages on the grounds that the injury was not reasonably foreseeable.
The House of Lords held that once the defendant owed a duty of care to
avoid causing personal injury to the plaintiff, it did not matter whether the
injury was physical, psychiatric or both. Having determined that the
defendant should have foreseen the plaintiff suffering personal injury, it
was not necessary to ask whether he should have foreseen the possibility
of injury by shock, and irrelevant that the plaintiff did not sustain external
physical injury.

Problems arise for persons claiming for psychiatric injury as a result of
injury to others. The actual victim is the primary victim and the others are
secondary victims. They can be family, friends, rescuers and persons
involved in an accident caused by the negligence of their employer. In
Page v. Smith (1996) the House of Lords distinguished the position of the
primary and secondary victims, who are subject to control mechanisms
that do not apply to primary victims.

Liability to secondary victims was initially decided on the basis of foresee-
ability. In Bourhill v. Young [1943] AC 92, a speeding motorcyclist was
involved in an accident with a car. Some distance away, in a safe position, a
pregnant woman heard the sound of the crash, which frightened her,
making her ill and causing her to give birth later to a stillborn child. The
court held that she was beyond the area of foreseeable danger and that no
duty of care was owed to her. Similarly in King v. Phillips [1953] 1 QB 429, a
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taxi driver carelessly reversed his vehicle and ran over a little boy’s tricycle
and the little boy screamed. His mother in an upstairs room, heard the
scream, rushed to the window and saw the tricycle under the taxi. Thinking
her son was injured she suffered from shock. The court held that the driver
owed a duty of care to such persons as he could reasonably foresee would
be injured by his negligence, and no duty was owed to the mother.

In Boardman v. Sanderson [1964] 1 WLR 1317, however, the defendant
negligently reversed his car over the plaintiff’s son’s foot and knew the
parent was in earshot and likely to run to the scene. The plaintiff recovered
damages for nervous shock. In Dooley v. Cammell Laird & Co Ltd [1951] 1
Lloyd’s Rep 271 the plaintiff recovered damages for nervous shock caused
by fear for the safety of his workmates when the sling on a crane which he
was operating collapsed, sending its load into the hold of a ship where the
others were working. And in McLoughlin v. O’Brian [1983] 1 AC 410 the
court awarded damages to a mother who was at home, two miles away,
when her husband and three of their children were involved in a serious car
accident. One daughter died immediately and later the mother saw the
other members of her family in hospital and suffered severe and continuing
nervous shock. Lord Scarman stated: ‘Space, time, distance, the nature of
the injuries sustained and the relationship of the plaintiff to the immediate
victim of the accident are factors to be weighed, but not legal limitations,
when the test of reasonable foreseeability is to be applied.’

The test of foreseeability was qualified in Alcock and Others v. Chief
Constable of South Yorkshire Police [1991] 3 WLR 1057, where the House
of Lords considered damages claims for psychiatric injury arising from the
Hillsborough football stadium disaster by relatives and friends of people
killed and injured at the match. The House of Lords stated that reason-
able foresight of psychiatric injury was not sufficient; proximity was also
required between the person claiming the injury and those involved in the
disaster. This included all relationships based on love and affection at a
comparable level to parents and spouse. For more distant relationships,
the burden was on the plaintiff to establish the closeness of the relation-
ship. The House of Lords found that parents who had lost a son and
fiancé were within the category, but brothers and brothers-in-law (and by
extension sister and sister-in-law) were excluded in the absence of evi-
dence of particularly close ties of love and affection.

In addition, the injury must be caused through sight or hearing of the
event or its immediate aftermath, and viewing the scenes on TV did not
qualify. Lords Ackner and Oliver agreed with Nolan Ly in the Court of
Appeal, however, that simultaneous broadcasts of a disaster could be the
equivalent of actual sight or hearing of the event or its immediate after-
math. The immediacy of the aftermath was also stressed. The fact that
the earliest identification was eight or nine hours after the disaster
excluded it from the definition of ‘immediate aftermath’, as did subse-
quent visits to the mortuary for identification purposes. Lord Ackner
stressed that the psychiatric injury must be the shock caused by the
sudden appreciation by sight or sound of a horrifying event.
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In McFarlane v. EE Caledonia Ltd [1994] 2 All ER 1, the plaintiff was
unsuccessful in his claim for psychiatric injury as a bystander on board a
support vessel during the Piper Alfa disaster. In the earlier case, Lords
Ackner and Oliver had not ruled out the extension of the duty of care to
bystanders, but suggested that this would only arise in circumstances of
such horror that would be likely to traumatise the most phlegmatic specta-
tor. Lord Keith stated that ‘Psychiatric injury to [the bystander] would not
ordinarily, in my view, be within the range of reasonable foreseeability, but
could not perhaps be entirely excluded from it if the circumstances of a
catastrophe occurring very close to him were particularly horrific.” Their
Lordships also reiterated that there must be a sufficiently close tie of love
and affection between the plaintiff and the primary victim. In Vernon v.
Bosley (No. 1) [1997] 1 All ER 577, the Court of Appeal approved the
award of damages for nervous shock to the father of two children drowned
when the car in which they were travelling went off the road and the father
watched the rescue attempts. In the High Court he had included a claim in
respect of the subsequent failure of his business; this was rejected.

The same criteria do not apply to all categories of secondary victim. In
Frost and Others v. Chief Constable of South Yorks [1997] 1 All ER 540 the
plaintiffs were police officers claiming damages from their employer for psy-
chiatric injury arising from the Hillsborough disaster. The Court of Appeal
found that the plaintiffs’ exposure to the horrific events resulted from the
admitted negligence of their employer in breach of his duty of care.

The court also referred to an analogous duty of care in respect of res-
cuers. In Chadwick v. British Transport Commission [1967] 2 All ER 945,
the plaintiff recovered damages for psychiatric injury after he was volun-
tarily involved in a rescue operation following a train crash caused by the
defendant’s negligence. The court held that it was foreseeable that
persons might come to the rescue and that they were owed a duty of care.
The two points came together in Ward v. T. E. Hopkins & Son Ltd [1959] 3
All ER 225. The defendants were engaged to clean out a well and used a
petrol-driven pump. Two employees down the well were overcome by
fumes and a doctor called to the rescue was similarly overcome; all three
died. The defendants were liable for breach of their legal duty not to
expose their employees to unnecessary risks and for negligently causing
the doctor’s death because an attempted rescue was forseeable.

The Law Commission report ‘Liability for Psychiatric Illness’ [Report
Law Com No. 249 10 March 1998] and the draft Negligence (Psychiatric
Illness) Bill propose to remove the restrictions on physical and temporal
proximity to the accident and the means by which he or she learned of it.
The need for a close tie of love and affection remains.

Restricting extension of the duty of care
The case of Alcock and Others v. Chief Constable of South Yorkshire Police

[1991] is typical of a move towards restricting the duty of care as a matter
of public policy. Lord Oliver stated in his judgment that considerations of
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policy played a part in the court’s perception of what was sufficiently prox-
imate. Throughout the 1980s the scope of the duty of care was widened in
a number of decisions. In Ross v. Caunters [1979] 2 All ER 97 the defend-
ant, a solicitor, was found to owe a duty of care not only to his client but
also to third persons. In this case, the defendant gave negligent advice to
his client as to the drawing up of a will and failed to warn him of s.15
Wills Act 1837 which made void any bequest to a person who has wit-
nessed the will. Megarry v-c, while accepting that a solicitor owes no
general duty to those who are not his clients, said that in a case such as
this the solicitor is under a duty, owed both to the third party and to his
client, to use proper care in carrying out his instructions. Similarly, in
Yianni v. Edwin Evans & Sons [1981] 3 All ER 592, the court found the
defendant surveyors liable in respect of a negligent survey carried out for
the building society who were to make a loan to the plaintiff. The plaintiff
was advised to obtain a separate survey but went ahead without one. And
in JEB Fasteners Ltd. v. Marks, Bloom & Co. [1983] 1 All ER 583 the
defendant auditors were found liable for negligent preparation of
accounts for their company client. The accounts were relied on by the
plaintiff in acquiring the company. The court held that since the defend-
ants knew that the company was in need of outside financial support and
ought to have foreseen that a take-over was a possible means of obtaining
finance, a person effecting a take-over might rely on the accounts in
making an offer. In White and Another v. Jones and Others [1995] 1 All ER
691 the House of Lords held that a solicitor was tortiously liable to two
beneficiaries who lost an inheritance because of the failure to draw up a
will or codicil incorporating a testator’s new instructions. Instructions
received on 17 July were not passed to the probate department until
16 August by the managing clerk, who went on holiday the following day.
On his return, he made an arrangement to see the testator on 17 September,
but he the testator died on 14 September.

The refusal to extend the duty of care is based on the ‘floodgates argu-
ment’. In Hill v. Chief Constable of West Yorkshire [1989] AC 53, the court
held that the police do not owe a duty of care to the general public in
relation to the prevention or detection of crime. The action by the mother
of the last victim of Peter Sutcliffe (the “Yorkshire Ripper’s) alleged neg-
ligence in failing to make an earlier arrest. In Elguzouli-Daf v.
Commissioner of Police of the Metropolis; McBrearty v. Ministry of Defence
[1994] 2 WLR 173 the defendants had been accused respectively, of rape
and handling explosives, and detained for twenty-two and eighty-five days
before the prosecution abandoned the case for lack of evidence. The
Court of Appeal rejected their right to sue the Crown Prosecution Service
(CPS) for negligence on the grounds of public policy, although the test of
foreseeability was met. This public policy immunity can be seen in Barrett
v. Enfield LBC [1997] All ER 171, where the plaintiff’s claim that the local
authority was in breach of its duty of care to act as a parent and show the
standard of care of a responsible parent was rejected on grounds of public
policy. In Capital and Counties plc v. Hants CC [1997] 2 All ER 865, the
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Court of Appeal, deciding three separate appeals, on similar grounds held
that the fire brigade does not owe a duty of care to owners or occupiers of
property merely by attending and fighting a fire. They could, however, be
liable where, by their own actions they had caused increased damage. In
the first action, the fire brigade were liable where the fire officer’s decision
to turn off the sprinkler system resulted in the total destruction of a build-
ing. This decision was later applied in OLL Ltd v Secretary of State for
Transport [1997] All ER 897, which held that coastguards were under no
enforceable private law duty to respond to an emergency call, nor, if they
did respond, would they be liable if their response was negligent unless it
amounted to a positive act which directly caused greater injury than
would have occurred had they not intervened at all.

Liability for negligent misstatement

In Hedley Byrne & Co. Ltd v. Heller & Partners Ltd [1964] AC 465 the
defendant bankers gave a negligent credit reference to the plaintiff who
acted in reliance on it and lost over £17 000 when the client company went
into liquidation. The House of Lords recognised that damages could be
recovered for economic loss arising from a negligent misstatement where
the advice was given by an expert in a relationship of sufficient proximity
to the person being advised so that he knows who is going to act in
reliance on it and how.

Caparo Industries plc v. Dickman [1990] 1 All ER 568 has clarified lia-
bility for negligent misstatement. The court held that the company’s audi-
tors did not owe a duty of care to shareholders or members of the public
who purchased shares in reliance on the audited accounts they had negli-
gently prepared. Although it may be foreseeable that persons use the
audited accounts for making decisions about whether to purchase shares,
and that these people may suffer financial loss if the accounts are inaccu-
rate, this was insufficient to establish a duty of care. There must be
sufficient proximity between the plaintiff and the defendant, and the court
must consider it just and equitable to impose a duty of care. The person
giving the advice or information must be fully aware of the nature of the
transaction in contemplation, and that the plaintiff would rely upon the
advice or information. The court found that the purpose of the auditor
was to enable the shareholders as a body to use the audited accounts to
make corporate decisions, and not for the purpose of individual share-
holders making personal decisions as to whether or not to deal in the
securities of the company. In James McNaughton Paper Group Ltd v. Hicks
Anderson & Co. [1991] 1 All ER 134, the defendant auditors were not
liable to the plaintiffs who had relied on the accounts prepared by them
for a group of companies in making a take-over bid for the group. The
court held that there was not a sufficient proximity between the parties to
establish a duty of care.

Thus liability for economic loss is only recoverable where there is: (i) a
negligent mistatement; (ii) expertise; (iii) a duty of care; (iv) a special
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relationship; (v) knowledge of reasonable reliance; and (vi) foreseeable
loss. In Galoo Ltd v. Bright Grahame Murray and Another [1995] 1 All ER
16, auditors were liable for damages for negligent preparation of
accounts. These were used as the basis of a decision to purchase shares in
a company and they company had been made aware that a particular
identified bidder would rely on the audited accounts, so owed a duty of
care to the identified bidder.

Breach of the duty of care

Whether there has been a breach of duty is a question of fact and based on
the objective test of a reasonable man to the situation. The court takes
account of the following factors: (i) the likelihood of harm; (ii) the serious-
ness of the risk and the risk of serious injury; (iii) the usefulness or import-
ance of the defendant’s activity when the alleged negligence occurred; and
(iv) the relationship between the risk and the measures taken.

The likelihood of harm

The care required increases with the likelihood that the defendant’s
action will result in harm. If there is only a remote possibility of harm, a
person will be acting reasonably even though s/he does not protect against
the harm being suffered. In Bolton v. Stone [1951] AC 850, the plaintiff
was standing on the highway when she was injured by a ball from the
defendant’s cricket club. She failed in an action against the club, since the
probability of such an injury was not foreseeable by a reasonable person
because balls had only been hit outside the ground on six occasions in
twent-eight years.

The seriousness of the risk and the risk of serious injury

Standards may be higher where the defendant is aware of the need for
greater care. In Paris v. Stepney Borough Council [1951] AC 367, the plain-
tiff was a one-eyed mechanic who was totally blinded while working under
the defendant’s vehicle by a splinter of metal falling into his good eye.
The court held that although it was not normal practice to provide goggles
to normally-sighted workers, a higher duty of care was owed to this one-
eyed employee, and the plaintiff obtained damages. In Haley v. LEB
[1965] AC 778, the court held that a greater duty of care was owed to a
blind pedestrian. The LEB had dug a hole in the pavement which was
indicated by warning signs and a flashing light. Haley fell into the hole
and was injured and recovered damages from the LEB.

The social importance of the defendant’s activity at the relevant time

The court will take into account the value to the community of the defend-
ant’s activity at the relevant time. In Watt v. Hertfordshire County Council
[1954] 1 WLR 835, a fireman was injured by a jack falling from a lorry not
equipped to carry such heavy equipment. The lorry was the only available
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transport to take the jack to the scene of an accident, where a woman was
trapped in the wreckage. The local authority was held not liable. Lord
Denning MR stated ‘one must balance the risk against the end to be
achieved’ and ‘the commercial end to make a profit is very different from
the human to save life or limb’.

The relationship between the risk and the measures taken

The measures to avoid the risk of harm must be balanced against the like-
lihood of the risk. In Latimer v. A.E.C. Ltd [1953] AC 643, an exceptional
storm flooded a factory, leaving the floor covered with a slimy mixture of
oil and water. In spite of precautions to make the floor safe, the plaintiff
was injured and alleged negligence for failure to close down the plant, but
the court held that the risk did not justify such extreme measures.

The burden of proof and res ipsa loquitur The burden of proof is on the
plaintiff to establish the breach of the duty of care except where the doc-
trine of res ipsa loquitur (the thing speaks for itself) applies; thus the plain-
tiff only has to prove the injury suffered, which establishes prima facie
negligence on the part of the defendant, and which s/he must rebut. For
the doctrine to apply, the following must be established: (i) it must be
impossible to establish the negligent action or omission that caused the
injury; (ii) the injury must be such as would not normally have occurred if
proper care had been exercised; and (iii) the defendant must have had
control over the events alleged to be the cause of the injury.

Examples of the application of the doctrine are Scott v. London and St.
Katherine Docks Co. (1865) 3 H & C 596, where the plaintiff was struck by
six bags of sugar which fell on him as he was passing the defendant’s
premises; and Chaproniére v. Mason (1905) 21 TLR 633, where the plain-
tiff broke a tooth on a stone in a bath bun supplied by the defendant.

Cases illustrating point (iii) include Gee v. Metropolitan Railway Co.
(1873) LR 8 QB 161, where the plaintiff was injured when he fell out of
an improperly closed door minutes after the train left the station, and the
company was liable under the doctrine. But in Easson v. L. & N. E. Ry.
Co. [1944] KB 421, the plaintiff’s claim failed because the court held that
‘it is impossible to say that the doors of an express train travelling from
Edinburgh to London are continuously under the sole control of the
railway company’.

In Pearson v. North-Western Gas Board [1968] 2 All ER 669, the plain-
tiff’s husband was killed and her house destroyed by a gas explosion after
the rupture of a gas main caused by a severe frost. The court held that the
defendants had rebutted the presumption of negligence since they had a
team standing by to deal with any reported gas leaks, but there was no
way of predicting or preventing explosions. On the other hand, in Ward v.
Tesco Stores [1976] 1 WLR 810, Ward slipped on some spilt yoghurt while
shopping. The yoghurt was probably spilled by another customer but the
defendants were liable because they failed to establish that they operated
a non-negligent spillages system.
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Injury or damage resulting from the negligent action or omission

The damage must be related to the breach of duty and not the result of
something else. In Barnett v. Chelsea & Kensington Management Committee
[1969] 1 QB 428, a nightwatchman, taken to hospital complaining of vom-
iting and negligently refused an examination, died a few hours later from
arsenic poisoning. The court held he would have died from the poison in
any event and therefore his death was not caused by the negligence. There
is no duty owed in respect of economic loss (see p. 000).

4.8 Defences to an Action for Negligence
Exemption clauses

The general law of contract is relevant for determining the validity and
scope of the exclusion clause. In addition, under the Unfair Contract
Terms Act 1977, s.2(1), a person cannot exempt him/herself from liability
resulting in personal injury or death in respect of negligence in a business
context.

In Thompson v. T. Lohan (Plant Hire) Ltd and Another [1987] 2 All ER
631, A hired an excavator plus driver to B. The terms of the contract of
hire provided that ‘drivers ... shall for all purposes ... in the working of
the plant be regarded as the servants or agents of the hirer ... who alone
shall be responsible for all claims arising’. One of B’s workers was killed
because of the negligence of the driver. The court held that A could claim
protection of the exemption clause in an action against him by the widow
of the person killed. The case establishes that, although s.2(1) prevents
parties from excluding themselves from liability, it is possible for them to
allocate responsibility between them.

Volenti non fit injuria (consent)

The consent of a person to run the risk of accidental injury may well
prevent that person bringing an action for negligence. The doctrine is
important in a wide number of instances.

Consent and spectators

Consent is a defence where the organiser of a sporting event has provided
reasonable protection against foreseeable risks. In Hall v. Brooklands
Auto Racing Club [1933] 1 KB 205, two cars collided in a race and one
crashed through the iron railings set back from the edge of the track,
causing injury to the plaintiff. It was the first accident of its kind in twenty-
three years and the defendants were held not liable since it was a danger
they were not required to have anticipated, and the plaintiff must be
taken to have assumed the risk of such an accident. In Murray v. Harringay
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Arena Ltd [1951] 2 All ER 320, the defendants were held not liable where
a young spectator was struck in the eye by a hockey puck. The fact that
the spectator was a minor was immaterial.

Consent and rescue cases

A person with no legal obligation to become involved in a rescue is
exposed to this defence where s/he is injured in the process. The success
of the defence will depend on the reasonableness of the rescuer’s actions.
If s/he acts reasonably there is no consent to risk and greater risk-taking is
justified where lives rather than property are threatened. In Haynes v.
Harwoods [1935] 1 KB 146, the defence did not apply where a policemen
was injured trying to control some bolting horses and prevent injury to
passers-by, whereas in Cutler v. United Dairies (London) Ltd [1933] 2 KB
297 the plaintiff failed in his action when he suffered injury in helping
regain control over a horse which had previously bolted but which was at
the time of the injury quietly grazing in a field.

Consent and employees

The plaintiff’s knowledge of the danger is not sufficient on its own; s/he
must also have consented to the risk, particularly in cases of danger at
work. In Baker v. James Bros. [1921] 2 KB 674, the defendants supplied
their employee with a car with defective starting gear. He had complained
repeatedly, but continued to use the car. The defence of volenti failed;
knowledge of the defect did not imply consent to run the risk. It also
failed in Smith v. Charles Baker & Sons [1891] AC 325, where the plaintiff
worked in the knowledge that a crane was carrying heavy stones over his
head, and both he and his employers were aware of the risk that stones
might fall. Things would be different where the employee was receiving
extra danger money to run the risk.

Volenti and contributory negligence

In Dann v. Hamilton [1939] 1 All ER 59, the plaintiff was injured while a
voluntary passenger in a car driven by the defendant who was, to her
knowledge, the worse for drink. The defence of volenti was rejected. The
case was distinguished in Morris v. Murray and Another 1990 3 All ER 801,
where the plaintiff, having spent all afternoon drinking with another man,
accepted to be a passenger in a private plane piloted by the other man in
bad weather conditions. The court distinguished Dann v. Hamilton where
‘the plaintiff was engaged in a quite ordinary social outing with a driver
who was not ... drunk until quite a late stage when it was not easy for the
plaintiff to extricate herself without giving offence’. This situation bore
‘little resemblance to the drunken escapade ... upon which the plaintiff
and the deceased embarked in the present case’. In Dann v. Hamilton the
damages would nowadays be reduced on the grounds of contributory neg-
ligence (see Chapter 5).
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4.9 Occupiers’ Liability

Occupiers’ liability is covered by the Occupiers’ Liability Act 1957 and
1984. Occupiers’ liability is an aspect of the law of negligence relating to
the occupier’s duty to protect people from dangers inherent in premises.
The Act defines premises as ‘any fixed or moveable structure, including
any vessel, vehicle or aircraft’: s.1(3). This includes buildings, land and
anything erected on that land including pylons, diving boards and grands-
tands, and includes cranes and scaffolding.

Definition of occupier

The test of occupation is a degree of control arising from the occupier’s
presence or activity on the premises. Exclusive occupation is not required.
In Wheat v. E. Lacon & Co. Ltd [1966] AC 552, the defendants, the
owners of a public house, were the occupiers of the premises in addition
to the manager and his wife, who were in actual occupation. In Stone v.
Taffe [1974] 1 WLR 1575, A owned an hotel, of which B was the manager.
Because of the low level of lighting on the stairs of the hotel, C, a guest at
the hotel, fell downstairs and was killed. The court held that both the
manager and the owner were occupiers. An independent contractor
employed to do work on premises may become an occupier. In Hartwell v.
Grayson, Rollo and Clover Docks Ltd [1947] KB 901, a contractor convert-
ing a ship into a troopship was an occupier of the ship.

Where an owner dispossesses himself of the premises, s/he ceases to be
an occupier, though s/he may still be liable under the Defective Premises
Act 1972, which imposes a duty on landlords with regard to the repair of
their premises. In this respect the landlord owes the same duty to tres-
passers as to others.

Persons protected

The law divides persons coming on to property into two groups: author-
ised visitors and trespassers. Liability for visitors is governed by the 1957
Act and for trespassers the 1984 Act.

The common duty of care owed to visitors

Section 2(1) of the 1957 Act states that, generally, the occupier owes the
same duty to all his visitors. This duty is defined in s.2(2) as a duty ‘to take
such care as in all the circumstances of the case is reasonable to see that the
visitor will be reasonably safe in using the premises for the purpose for
which he is invited or permitted to be there’. This is the ‘common duty of
care’. In Cotton v. Derbyshire DC (1994) The Times, 20 June, the defendants
were not in breach of their duty of care in not placing a warning sign on a
cliff path, since the dangers should have been obvious to walkers exercising
reasonable care. A person entering premises for any purpose in the exercise
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of a right conferred by law is treated as permitted by the occupier to be
there for that purpose, whether they have his permission or not: s.2(6).
Two categories of visitor are subject to special rules: (i) children where
there is an increased duty of care, and (ii) people coming on to premises
for the purposes of carrying out work where there is a reduced duty of care
in respect of dangers relating to the reason why they have been called in.

Children Under s.2(3) ‘an occupier must be prepared for children to be
less careful than adults’. The duty in respect of children is very severe.
S/he is under a duty ‘not merely not to dig pitfalls for them, but not to
lead them into temptation’. This means that the occupier must not have
on his/her land things that may act as an allurement or invitation to a
child. Thus in Glasgow Corporation v. Taylor [1922] 1 AC 44, a boy aged
seven died from eating berries growing on a poisonous shrub in a public
park. The court held that the berries were tempting in appearance to chil-
dren and that the corporation knew they were dangerous but had taken
no steps to warn children of the dangers of picking them. The concept of
an allurement involves the idea of ‘concealment and surprise, of an
appearance of safety under circumstances cloaking a reality of damage’.
This quotation comes from Latham v. Johnson & Nephew Ltd [1913] 1 KB
398, where a child was injured playing with a heap of stones that was not
regarded as an allurement and there was no liability. The same was held
in Perry v. Thomas Wrigley Ltd [1955] 1 WLR 1164, where a child fell into
a hole in the ground.

In the case of a very young child, the defendant may escape liability on
the grounds that s/he could reasonably have expected the child to be
accompanied by a responsible person. This was allowed in Phipps v.
Rochester Corporation [1955] 1 QB 450, where the plaintiff aged five
(accompanied by his sister aged seven) fell into a 9 ft deep trench on the
defendant’s land and broke his leg. In Coates v. Rawtenstall BC [1937] 3
All ER 602 the court regarded a child of fourteen as a responsible person.

People on the property in a professional capacity Under s.2(3)(b) of the
1957 Act the occupier ‘may expect that a person [coming on to the
premises] in the exercise of his calling, will appreciate and guard against
any special risks ordinarily incident to it, so far as the occupier leaves him
free to do so’. In Roles v. Nathan [1963] 1 WLR 1117, two chimney-sweeps
employed by the defendants to block up holes in the flue of a central
heating system attempted to do so while the boiler was lit and were killed
by the build-up of carbon monoxide gas. One of the reasons for the Court
of Appeal deciding in favour of the defendant was that this was a risk inci-
dental to their calling that they should have guarded against.

In determining whether an occupier of premises has discharged his/her
duty under the Act regard is taken to all the circumstances, so that:

(i) where the damage is caused by a danger of which s/he had been
warned by the occupier, the warning on its own will an absolve the
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occupier from inability if, in the circumstances, it was sufficient to
enable the outer to be reasonably safe (this was an additional factor
in Roles v. Nathan, where the sweeps were warned of the danger by
the occupier’s agent); and

(i) where damage is caused by a danger because of the faulty execution
of any work of construction, maintenance or repair by an independ-
ent contractor employed by the occupier, the occupier is not
answerable if ... he had acted reasonably in entrusting the work to
an independent contractor having satisfied himself that the contrac-
tor was competent and that the work had been properly done. In
Cook v. Broderip (1968) 112 SJ 193, B’s cleaner C was injured when
she plugged the vacuum cleaner into a new socket installed in the
house by D, a qualified electrician, but the socket had been negli-
gently installed. B would not be liable vicariously for the work of D,
the independent contractor, as long as he had no reason to believe
that D was not skilled in his work. The electrician would be liable in
negligence.

The common duty of care does not make an occupier liable for risks
willingly accepted by the visitor, and the defence of volenti non fit injuria is
available. In addition, the occupier is further protected by the Law
Reform (Contributory Negligence) Act 1945. Thus, in Bunker v. Charles
Brand & Son Ltd [1969] 2 All ER 59, the plaintiff’s employers were sub-
contractors of the defendants for tunnelling in connection with the con-
struction of the Victoria Line of London’s underground train system. The
plaintiff carried out modifications to a digging machine while it was in
operation. He was injured and sued the defendants for damages. The
defendants were occupiers for the purpose of the Act. They failed in their
defence of consent, since the court held that knowledge of danger was not
assent. Nevertheless the plaintiff’s damages were reduced by 50 per cent
in respect of his contributory negligence.

Occupiers may restrict, modify or exclude liability by displaying promi-
nently a suitably worded notice at the entrance to the premises: s.2(1).
This is restricted by the Unfair Contract Terms Act 1977. Thus where the
occupation is for business purposes it is impossible to exclude from liabil-
ity for personal injury or death resulting from negligence: s.2(1). In the
case of other loss or damage, any restriction or exclusion of liability is
subject to the test of ‘reasonableness’: s.2(2). Thus non-business occupiers
can continue to exclude for liability for personal injury and death. A
change to the Unfair Contract Terms Act 1977 was made by the
Occupiers’ Liability Act 1984 which provides: ‘the liability of an occupier
of premises for breach of an obligation or duty towards a person obtaining
access to the premises for recreational or educational purposes, being
liability for loss or damage suffered by reason of the dangerous state of
the premises, is not a business liability of the occupier unless granting that
person such access for the purpose falls within the business purposes of
the occupier’.
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Liability for trespassers

Under the Occupiers’ Liability Act 1984 an occupier is required to take
reasonable steps to protect reasonably foreseeable trespassers from any
risk of their suffering injury through reasonably foreseeable dangers. The
dangers are those ‘due to the state of the premises or things done or
omitted to be done on them’: s.1(1). Injury covers ‘death or personal
injury, including any disease and any impairment of physical or mental
condition’: 5.1(9). The occupier incurs liability where s/he: (a) ‘is aware of
the danger or has reasonable grounds to believe that it exists’; (b) ‘knows
or has reasonable grounds to believe that the other is in the vicinity of the
danger concerned or ... may come into the vicinity of the danger’, and
(c) ‘the risk is one against which, in all the circumstances of the case, he may
reasonably be expected to offer the other some protection’: s.1(3).

The duty owed is to ‘take such care as is reasonable in all the circum-
stances of the case to see that ... [he] does not suffer injury on the
premises by reason of the danger concerned’: s.1(4). The duty may be dis-
charged by a warning of the danger concerned, or discouraging persons
from incurring the risk: s.1(5). It does not extend to risks willingly
accepted: s.1(6). There is no liability in respect of loss of or damage to
property: s.1(8).

4.10 Nuisance

Nuisance is a strict liability tort, where a person can be liable without the
need to show that his/her conduct is intentional or negligent. It is neces-
sary to distinguish between private and public nuisance.

Public and private nuisance distinguished

In private nuisance the plaintiff must prove interference with occupation
of his/her property, or his/her enjoyment of rights over the property,
things such as the right to light, the right to support, or a private right of
way causing physical damage to land or substantially interfering with the
use or enjoyment of land or an interest in land, where this interference
can be said to be unreasonable. It includes indirect interference caused by
smoke, vibrations, heat, noise, fumes and overhanging branches and roots
of trees. Claims based on public nuisance are not linked with use of land.
Private nuisance can arise from interference with an individual’s rights,
whereas public nuisance is an act or omission that materially affects the
reasonable comfort and convenience of life of a class of Her Majesty’s sub-
jects. Something that only affects one or two people cannot be a public
nuisance. Examples of public nuisance are brothel-keeping; obstructing
public highways or waterways, allowing a dangerous state of affairs to exist
which threatens the public generally; and selling impure foods. It has been
suggested that, in order to constitute a public nuisance, the interference
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with the public right must have continued for a considerable length of
time. However, in Midwood & Co. Ltd v. Mayor of Manchester [1905] 2
KB 597, a sudden explosion was held to constitute a public nuisance. This
can be justified in that the nuisance was not the explosion itself but the
‘state of affairs’ over a period of time which resulted in the explosion: that
is, the build-up of gas.

Public nuisance is a crime, which private nuisance is not.

Public nuisance is only tortious where the plaintiff can show that s/he
has suffered damage beyond that suffered by the rest of the community.
In Campbell v. Paddington Corporation [1911] 1 KB 869, the defendants
were liable for public nuisance for erecting a stand blocking the highway
on the occasion of the funeral of Edward vii. The plaintiff was able to
recover damages, since the stand blocked the view from her windows and
prevented her from letting out her rooms to spectators. In Castle v.
St. Augustine’s Links (1922) 38 TLR 615, C was driving along the road in
his car. A golf ball shattered his windscreen and a piece of glass went into
his eye. The golf ball had been struck by a player teeing off from a tee
running parallel with the main road down which C was driving. The court
held that the siting of the tee constituted a public nuisance.

Nuisance and negligence

Nuisance (public and private) and negligence overlap, particularly where
the interference complained of concerns the escape of things from
premises. Nuisance liability arises from the state of affairs which is foresee-
ably likely to result in damage to the neighbour. In Bolton v. Stone [1951]
AC 850, where a pedestrian was struck by a cricket ball hit over the wall of
a club into the road, in the trial court where public nuisance was estab-
lished the court stated: “The gist of such a nuisance ... is the causing or
permitting of a state of affairs from which damage is likely to result.” The
final decision was based on negligence and the club were held not liable
(see p. 118 above). In Miller v. Jackson [1977] QB 966, the plaintiff sued a
cricket club for damages arising from cricket balls being hit into the garden
and causing damage to the property. The court held that the defendants
were liable for negligence, since the risk of injury was both foreseeable and
foreseen, and that playing cricket constituted a nuisance (see p. 151).

Types of private nuisance

Private nuisance may cause material damage to the property or a substan-
tial interference with the enjoyment of the property.

Indirect interference causing material damage to property

There must be a physical deterioration, which must be visible to ordinary
persons without recourse to scientific evidence and a diminution in the
property’s value. ‘Property’ includes not just the land itself but also chattels
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stored or kept on the land, and it extends to damage to the value of a busi-
ness carried out on the land. In St. Helen’s Smelting Co. v. Tipping (1865) 11
HL Cas 642, the plaintiff’s shrubs were damaged by fumes from the
defendant’s copper-smelting plant, resulting in considerable diminution in
the value of the property. In Spicer v. Smee (1946) 175 LT 163 the nuisance
was the defective electrical wiring in the defendant’s bungalow, which
caused it to burn down, destroying the plaintiff’s adjacent bungalow.

Interference with enjoyment of property

The interference must be substantial in the sense that it must be ‘mater-
ially interfering with the ordinary comfort physically of human existence
not merely according to elegant or dainty modes and habits of living’.
However, the loss of one night’s sleep can be ‘substantial interference’,
but it is not necessary for the interference to cause injury to health.

Factors taken into account in establishing nuisance

The court will examine the activity complained of, and weigh the nature
and circumstances of the defendant’s activity against the nature and
extent of the interference caused to the plaintiff. The test is objective and
the court takes many factors into consideration, including the purpose or
motive of the defendant.

Malice on the part of the defendant

In Christie v. Davey [1893] 1 Ch 316, the defendant hammered on the
party wall, blew whistles, banged trays and shouted during music lessons
and performances given by the plaintiff, his neighbour. The fact that his
noise was motivated by malice distinguished it from the noise made by
the plaintiff and made it a nuisance. In Hollywood Silver Fox Farm v.
Emmett [1936] 2 KB 468, the defendant’s malice made the firing of guns
on his own land actionable nuisance.

Social value of defendant’s activity

The more worthwhile the activity causing the alleged nuisance, the less
likely it is to be held to be unreasonable. The court is more generous to
power stations and factories than to motorcycle speedway tracks or race-
courses. But the mere fact that the activity is worthwhile will not prevent
it from being actionable.

The suitability of the locality

In St Helen’s Smelting Co. v. Tipping (1865) 11 HL Cas 642, the House of
Lords held that the fact the defendants carried on their business in a fit
industrial locality did not allow them to escape from liability. However, in
Pwllbach Colliery Co. Ltd v. Woodman [1915] AC 634, the alleged nuisance
was the settling of coal dust on the plaintiff’s slaughterhouse and the meat
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and sausages inside. The Court of Appeal took the nature of the locality
into consideration in rejecting liability. And in Sturges v. Bridgman (1879)
11 ChD 852, in deciding that the activity of a confectioner, whose noise
disturbed a neighbouring physician, was actionable nuisance, the court
took notice of the fact that the area was extensively used by the medical
profession and stated that what was a nuisance in Belgrave Square would
not necessarily be so in Bermondsey.

In Adams v. Ursell [1913] 1 Ch 269, the court granted an injunction
against a fish and chip shop which had opened up next door to the house
that the plaintiff had purchased five years before, even though it was a
working class area and supplied a public need. In Dunton v. Dover District
Council [1977] 76 LGR 87, the court awarded damages and granted an
injunction restricting the opening hours of the playground and the age of
the children playing there. In Bone v. Seale [1975] 1 All ER 787, the Court
of Appeal awarded damages to the plaintiff in respect of smells coming
from a neighbouring pig farm.

The cost of avoiding the nuisance

The court will consider whether it was practicable for the defendant to
prevent the interference or avoid it. If it could be avoided by the expend-
iture of a reasonable sum, this will show that s/he is acting unreasonably.

The sensitivity of the plaintiff

In Robinson v. Kilvert (1889) 41 ChD 88, the plaintiff failed in an action
for private nuisance when the particularly sensitive paper stored on his
premises was damaged by heat from the defendant’s cellar which would
not have harmed less sensitive goods. And in Bridlington Relay Ltd v.
Yorkshire Electricity Board [1965] 1 All ER 264, the plaintiffs’ action failed
because they required exceptional freedom from disturbance to operate a
television relay service.

Who can sue in respect of private nuisance

A person can only sue where s/he has an interest in the land affected by
the nuisance. This restricts the action to the person in possession of the
land as owner or lessee rather than a licensee: that is, a person who is on
another’s land with his/her permission but is not a tenant under a lease. In
Malone v. Laskey [1907] 2 KB 141, the defendants owned a house which
they leased to a firm, who sublet it to another firm who employed the
plaintiff’s husband, who was allowed to live in the house as a perk of his
employment. A flush cistern in the lavatory of the house was unsafe,
having been loosened by vibrations from the defendant’s electricity gener-
ator next door. The cistern was negligently repaired by the defendants and
the plaintiff was injured when it later fell on her. Her claim for damages
in nuisance failed because she was only a licensee. Her claim in negli-
gence was also defeated but this decision was overruled. In two actions,
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Hunter v. Canary Wharf Ltd and Hunter v. London Docklands Development
Corporation [1997] 2 WLR 684, the House of Lords rejected a right of
occupiers of land to sue in nuisance and restated the principle that only a
person with an interest in the land could sue. The first action alleged nui-
sance in respect of interference with the reception of TV broadcasts, and
the second deposits of dust caused by the construction of a link road. In
respect of the first action, the House of Lords held that an owner was
entitled to build on his/her land as s/he wished, subject to planning
control, and was not, in the absence of an easement or agreement, liable if
his/her building interfered with his neighbour’s enjoyment of their land.

It is sometimes possible for a person with a right to possession to sue
where his/her interest in the land has been interfered with. A landlord
can sue in respect of property leased to a tenant where s/he can establish
that there is damage of a permanent nature, as opposed to temporary
interference.

There is no authority as to whether damages are obtainable for per-
sonal injuries, and cases relating to damage to goods are inconclusive. In
Halsey v. Esso Petroleum Co. Ltd [1961] 1 WLR 683, damages were recov-
erable in respect of clothes on a clothesline, but in Cunard v. Antifyre Ltd
[1953] 1 KB 551, damages in respect of furniture was refused.

Who can be sued for liability in nuisance

The most obvious party to sue is the occupier of the property from which
the nuisance emanates, but a landlord can be jointly liable with the occupier
if s/he created the situation causing the nuisance and then leased the prop-
erty to a tenant, or where s/he authorises, expressly or impliedly, the tenant
to create or continue with the nuisance, or where s/he knew or ought to
have known about the nuisance before s/he let the premises. Thus, in Harris
v. James (1876) 45 LIQB 545, a landlord was liable for nuisance where he
let out his field for the purpose of quarrying lime. However, in Smith v.
Scott [1973] 3 All ER 645, a local authority was held not liable for allowing
into a house offensive and undesirable tenants whom it knew were likely to
cause a nuisance, since they had not authorised the nuisance.

An employer will be vicariously liable for nuisances created by his/her
servant in the course of his/her employment.

An occupier may even be liable for a state of affairs created by a tres-
passer depending on whether s/he knew of, or ought to have known of,
the nuisance; and for nuisance caused by nature or by a previous occupier
where s/he is aware of the hazard or the foreseeability of it: for example,
for nuisance caused by trees to a neighbouring property, whether the trees
were self-sown or planted by a previous owner.

Prescription as a defence to nuisance

A particular defence for nuisance is to claim that the right to commit
the nuisance has been acquired because the activity has been carried on
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continuously for a period of twenty years. In Sturges v. Bridgman (1879),
where the plaintiff complained of the noise made by his neighbour who
was a confectioner, the defence failed because the twenty years ran only
from the date the plaintiff had moved his consulting room to the end of
his garden adjoining the confectioner, when he first became aware of the
noise.

4.11 The Rule in Rylands v. Fletcher

In Rylands v. Fletcher (1868) LR 3 HL 330, the defendant, a millowner,
employed an independent contractor to build a reservoir on his land. The
contractors encountered disused mine-shafts, which connected with mines
worked by the plaintiff in adjoining land. The contractors negligently failed
to seal them up, and when the reservoir was filled, the mines were flooded.
In the judgment of Blackburn J the basis of the defendant’s liability was
stated in the following terms: “We think that the true rule of law is, that the
person who for his own purposes brings on his lands and collects and keeps
there anything likely to do mischief if it escapes, must keep it at his peril,
and if he does not do so is prima facie answerable for all damage which is
the natural consequence of its escape.” The House of Lords qualified this
statement by limiting liability to situations where the defendant brought
the thing on to his/her land in the course of non-natural use of the land.

There are four ingredients for liability under Rylands v. Fletcher: (i) the
defendant must bring the thing on to his/her land for his/her own pur-
poses; (ii) the thing must be likely to do harm if it escapes; (iii) the use of
the land must be non-natural; and (iv) the thing must escape.

Bringing on to his/her land

The defendant does not need to be the owner of the land: liability can
arise under a lease or even a licence. In Charing Cross Electricity Supply
Co v. Hydraulic Power Co. [1914] 3 KB 772, the rule covered a company
with a statutory right to lay cables under the road.

The thing must be brought on to the land. If it is naturally present on
the defendant’s land s/he cannot be liable for its escape. Thus there is no
liability for the escape of weeds Giles v. Walker (1890) 24 QBD 656;
vermin Stearn v. Prentice Brothers Ltd [1919] 1 KB 394; rocks Pontardawe
RDC v. Moore-Gwyn [1929]1 Ch 656, and flood-water Whalley v.
Lancashire and Yorkshire Ry. Co. (1884) 13 QBD 131. The escape of
naturally occurring objects could constitute private nuisance or even
negligence. In Leakey v. National Trust [1980] 1 All ER 17 the defendants
were liable in nuisance for failing to remove naturally occurring earth and
debris from their land. And in Goldman v. Hargrave [1966] 2 All ER 989
the appellant was liable for damage to a neighbouring property by the
spread of fire from a tree on his land which had been struck by lightning.
He was negligent in not putting the fire out.
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The thing must be likely to do harm if it escapes

The rule has been applied to gas, electricity and explosives, but also to
leaves. In Crowhurst v. Amersham Burial Board (1878) 4 ExD 5, the plain-
tiff was awarded damages when the defendants planted a yew tree whose
leaves protruded through the fence and were eaten by the plaintiff’s
horse, which died. In Shiffman v. Venerable Order of the Hospital of St John
of Jerusalem [1936] 1 All ER 557, the defendants erected a casualty tent in
Hyde Park and a flagpole supported by guy ropes. As a result of interfer-
ence by children, the flagpole fell and injured the plaintiff, who was en-
titled to damages for negligence; and under Rylands v. Fletcher. In Hale v.
Jennings Bros [1938] 1 All ER 579, a chair and its occupant broke away
from a ‘chair-o-plane’ run by the defendant and injured the plaintiff, who
owned a shooting gallery on adjoining ground.

The escape can be of something connected with the thing brought on to
the land. In Musgrove v. Pandelis [1919] 2 KB 43 the defendant was liable
for a fire in an adjoining property caused by a fire in the petrol tank of a
car on his property. And in Att. Gen. v. Corke [1933] Ch 89 the owner of a
disused brickworks who allowed people to bring caravans on to the site
and live there was liable when the occupants used the neighbouring prop-
erty as a toilet.

The use of the land must be non-natural

In Rickards v. Lothian [1913] AC 263 non-natural users was defined as
follows: ‘it must be some special use bringing with it increased danger to
others, and must not merely be the ordinary use of the land or such a use
as is proper for the general benefit of the community’. This excludes most
domestic and agricultural uses of land, including the working of mines.
Non-natural use includes bulk storage of gas, water or electricity and, in
Smeaton v. llford Corporation [1954] 1 All ER 923 sewage, in spite of the
reference to the benefit for the community. Benefit to the community has
restricted the rule’s application. In Read v. J. Lyons [1946] 2 All ER 471,
some of the Law Lords thought that running a munitions factory during
wartime was a natural user. In British Celanese v. A. H. Hunt (Capacitors)
Ltd [1969] 2 All ER 1252, the community benefit of the defendant manu-
facturing electrical components made the use of the land and the storing
of strips of metal foil a natural use of the land. However, in Cambridge
Water Co. v. Eastern Counties Leather plc [1994] 1 All ER 53 Lord Goff
stated that he did ‘not feel able to accept that the creation of employment
as such, even in a small industrial complex, is sufficient of itself to estab-
lish a particular use as constituting a natural or ordinary use of land’.
Cambridge Water Co. sued the defendants, who operated a tannery, con-
cerning the spillage of organochlorines used in the tanning process which,
over a number of years, seeped through the tannery floor into the soil
below until it polluted a borehole from which the plaintiff extracted water.
The defendants’ appeal against liability was allowed on the grounds that
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they could not in the circumstances reasonably have foreseen that the
seepage of the solvent could have cause the pollution of the plaintiff’s
borehole. The case restricts the scope of the strict liability of the rule to
situations where the defendant knew or ought reasonably to have fore-
seen that those things might, if they escaped, cause damage.

The thing must escape

In Read v. J. Lyons & Co Ltd [1946], the House of Lords rejected the
appellant’s claim for damages for personal injury when she was injured by
an exploding shell while working in the shell-filling shop of a factory,
because the essential element of escape was missing. An escape from
property occupied by the defendant on to that occupied by the plaintiff
within the same area is sufficient, Hale v. Jennings Brothers [1938] (above).
The escape can be from one room of a house to another. In Sochacki v.
Sas [1947] 1 All ER 344 a fire which started in the plaintiff’s room spread
to the defendant’s room and destroyed his furniture. There was no liabil-
ity in negligence because it was not known how the fire started and the
doctrine of res ipsa loquitur was inapplicable. The action in Rylands v.
Fletcher only failed because the fire was a natural use; there was no
problem with the issue of escape.

Persons who can sue and the damage for which claims can be made

In Read v.J. Lyons & Co Ltd [1946] Lord MacMillan stated that the doc-
trine ‘derives from a conception of mutual duties of adjoining or neigh-
bouring landowners’ stressing that a necessary requirement should be an
escape on to land in which the plaintiff had an interest, and claims could
only be brought for damage to land and chattels on that land. In earlier
decisions, damages had been awarded for personal injuries, but none sub-
sequent to Read v.J. Lyons & Co. Ltd [1946].

Defences to Rylands v. Fletcher

Act of God

This is an event against which no human foresight can provide. It was suc-
cessful in Nichols v. Marsland (1876) 2 Ex D 1, where exceptional rainfall
caused flooding from artificial lakes on the defendant’s land. But doubt is
cast on this decision by Greenock Corporation v. Caledonian Ry. Co. [1917]
AC 556, where the appellants built a children’s paddling pool in the bed of
a stream, obstructing its natural flow. The court held that the defendants
were liable when the stream overflowed, damaging the plaintiff’s property
even though the rainfall ‘may be ... extraordinary and ... unprecedented’.

Act of a stranger

Where the escape is caused by the unforeseeable act of a stranger — as
opposed to servants, family, independent contractors, and possibly guests.
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In Rickards v. Lothian [1913], the plaintiff could not recover damages in
the absence of proof of negligence when his premises were flooded when
a water tap was turned on in the defendant’s premises and ‘this was the
malicious act of some person’.

Contributory negligence

There is no decision on this, but it would undoubtedly be a valid defence.

Statutory authority

The doctrine is excluded if the bringing on to the land and storing is with
statutory authority. In Pearson v. North Western Gas Board [1968] 2 All
ER 669 the plaintiff failed in her action relating to personal injury, the
loss of her husband and the destruction of her home following an explo-
sion, as the defendants had a statutory duty to supply gas.

Consent of the plaintiff

There are two categories of case where consent is implied. In a landlord
and tenant relationship, the tenant is presumed to have consented to the
presence of things brought on to the premises at the commencement of
the lease. In Peters v. Prince of Wales Theatre Ltd [1943] KB 73, the tenant
of a shop in the defendant’s theatre had no cause for complaint when her
shop was flooded by the freezing-up of a sprinkler system. The second
case is where the plaintiff and the defendant share a building without
being in a landlord and tenant relationship and something escapes from
part of the building occupied by the defendant into that occupied by the
plaintiff. In Collingwood v. Home and Colonial Stores Ltd [1936] 3 All ER
200 there was no remedy when a fire arising from a fault in the electrical
wiring in the defendant’s premises spread from the defendant’s premises
to damage the plaintiff’s shop. The argument is based on mutual benefit,
but the real reason has often been stated to be that the plaintiff took the
premises as they were and must put up with the consequences.

Remoteness of damage

This is clearly a defence following the decision in Cambridge Water Co.
Ltd v. Eastern Counties plc [1994] 1 All ER 53 where the House of Lords
established that foreseeability of damage was a prerequisite of liability.

Relationship with other torts

In the Cambridge Water Co. Ltd case, Lord Goff approves of Professor
Newark’s criticism of the legal profession in the late nineteenth century:
‘whose conceptions of the boundaries of nuisance were now becoming
fogged, failed to see in Rylands v. Fletcher a simple case of nuisance’. Lord
Goff comments on the decision in the case: ‘Seen in its context, there is
no reason to suppose that Blackburn J intended to create a liability any
more strict than that created by the law of nuisance; but even so he must



134 Introduction to the Law of Obligations

have intended that, in the circumstances specified by him, there should be
liability for damages resulting from an isolated escape.’” In spite of the
decision in Hoare & Co. v. McAlpine [1923] Ch 167 it is unlikely that
Rylands v. Fletcher extends to the escape of noise and vibrations. In this
case, the defendant was held liable under the rule where a pile driver
caused vibrations and damage to the foundations of the plaintiff’s hotel.
In nuisance there is no automatic liability for the acts of an independent
contractor, which is clearly not the case in Rylands v. Fletcher.

In respect of the tort of negligence, it is clear that a person can be liable
under the rule without having been guilty of any negligence. Care, or the
lack of it, is an irrelevant factor. On the other hand, it is clear that the
court’s lack of enthusiasm for the notion of strict liability has allowed
defences which lead claims under the rule to merge into claims for negli-
gence, in particular the concept of foreseeability, which is now a condition
of strict liability under the Cambridge Water Co. Ltd case.

Recommended Further Reading

Torts, Alastair Mullis and Ken Oliphant (Macmillan Professional Masters,
1993).
Textbook on Torts, Michael A. Jones (Blackstone Press Ltd 6th edn).

Questions

1 What are the three essentials of the tort of negligence which the plaintiff
must establish?

2 The ‘floodgates argument’ attempts to cut back the duty of care. How

and why?

Generally, purely economic loss cannot be recovered except for negli-

gent misstatement and even then is subject to six points. What are

they?

In what circumstances does the doctrine of res ipsa loquitur apply?

How does the defence of volenti non fit injuria operate, and how does it

relate to contributory negligence?

In occupiers’ liability there are two categories of ‘visitor to whom

special rules apply. Who are they, and how do the rules differ?

What are the differences between public and private nuisance?

Certain factors are taken into account by the court is establishing nui-

sance. What are they?
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5 Judicial Remedies for Contract
and Tort

Learning Objectives

After reading this chapter you will know about:

1 the remedies available for breach of contract and tort: damages, equit-
able remedies and restitutionary remedies

2 the operation of the doctrine of remoteness of damages for tort and for
breach of contract

3 the importance of the plaintiff's need to mitigate his or her loss arising
from torts or breach of contract

All legal systems which recognise a law of contract and a law of tort have
to solve the problem of the possibility of concurrent claims arising under
the two areas of law. The two solutions are (i) to oblige the claimant to
claim in contract; or (ii) allow him/her to chose which remedy s/he
prefers. In common law countries the law developed in a procedural
framework with the law categorised by the forms of action. Only when
these were abolished by the Common Law Procedure Act 1852 was the
law of obligations reclassified in substantive terms into contract and tort,
but the problem of concurrent claims received little consideration until
the second half of the twentieth century.

Initially, the courts adopted the first solution, holding that a claim
against a solicitor for negligence must be pursued in contract, and in
Groom v. Crocker [1939] 1 KB 194 this was adopted firmly. In Bagot v.
Stevens Scanlon & Co. Ltd [1966] 1 QB 197, Diplock L adopted a similar
approach in a claim against a firm of architects.

The question is not just one of academic importance. If there is no con-
current liability, a claim based in contract may be statute barred before a
person is even aware of it. The consequences of the negligence of profes-
sional persons may not be revealed until after the lapse of six years from
the date when the breach of contract occurred. The Latent Damages Act
1986, which postpones the accrual of the cause of action until after the
plaintiff has the relevant knowledge, is limited to tortious negligence.

The first and most important move towards concurrent remedies in
contract and tort came in Hedley Byrne & Co. Ltd v. Heller & Partners Ltd
[1964] AC 465. This provided the opportunity to reconsider the question
of concurrent liability. The change of heart came in Esso Petroleum Co.
Ltd v. Mardon [1976] QB 801, which concerned statements made by
employees of Esso in precontractual negotiations with Mr Mardon, a
potential tenant of a petrol station, concerning the throughput of the
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station. He suffered a serious loss when the throughput was less than pre-
dicted. The Court of Appeal held that he was entitled to recover damages
on the basis of breach of warranty or negligent misrepresentation. Lord
Denning dismissed precedents such as Groom v. Crocker and Bagot v.
Stevens Scanlon & Co. Ltd and held that, in addition to liability in con-
tract, Esso was liable in negligence. The decision was followed in Batty v.
Metropolitan Property Realisations Ltd [1978] QB 554.

In Midland Bank Trust Co. Ltd v. Hett, Stubbs & Kemp [1979] Ch 384,
where the court held that a solicitor could be liable for negligence to his
client in tort or in contract, giving the claimant the advantage of a more
favourable date of accrual of the cause of action. Oliver J stated: “There
is not and never has been any rule of law that a person having alternative
claims must frame his action in one or the other.” The most recent ana-
lysis was by the House of Lords, in Henderson and Others v. Merret
Syndicates Ltd etc. [1994] 3 WLR 761. This was one of several cases
involving the Lloyd’s ‘Names’. People who had been placed on syndicates
which issued insurance policies making them personally viable without
limit should the insured event happen. When they suffered massive
losses they sued their agents and sub-agents for damages. Lord Goff dis-
missed appeals by underwriting agents and held that they owed a duty of
care to the Names in tort which was not excluded by the terms of the
contract with the Names, and that the Names were free to pursue their
action in contract or in tort. They were entitled to claim for purely econ-
omic loss, since the relationship between the Names and their agents was
a classic example of the type to which the principle in Hedley Byrne
applies.

Apart from different rules regarding limitation of actions, there are
significant differences in the remedies between the two areas of law:
specific performance and liquidated damages are limited to breach of
contract; different tests apply to remoteness of damage and damages for
mental distress; contributory negligence and exemplary damages are only
available in tort; and restitutionary damages are more readily available in
tort than in contract.

Remedies relieve the plaintiff rather than punish the defendant, with
the exception of exemplary damages in tort. Legal remedies are available
as of right, whereas equitable remedies — such as specific performance,
injunction, rectification and rescission — are discretionary. The remedies
available are damages, equitable remedies and restitutionary remedies.

5.1 Damages
Compensatory damages in contract
The aim is to put the plaintiff in the same position as if the contract had

been performed. This is called expectation loss, and the plaintiff can claim
for pecuniary loss, as follows.
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Failure to deliver or accept goods or to render a service

Where the goods are readily obtainable elsewhere, damages is the differ-
ence between the contract price and the market price when the goods
should have been delivered. If the buyer pays above the market price for
the substitute goods, the extra amount cannot be claimed. The same
applies for a refusal to accept delivery and when the seller sells the goods
below market price.

Where there is no available market for goods which have been repudi-
ated, loss of anticipated profit can be claimed. In Thompson (W. L.) Ltd v.
Robinson (Gunmakers) Ltd [1955] Ch 177, the defendants repudiated a
contract to buy a new car after one day and the plaintiffs obtained
damages for loss of profit on the deal, since there was no demand for the
vehicle. In Charter v. Sullivan [1957] 2 QB 117 in similar circumstances,
damages for loss of profit were not awarded, since there were more
buyers than cars available. In Lazenby Garages v. Wright [1976] 2 All ER
770, the court rejected a claim for loss of profits where a buyer repudiated
a contract to purchase a second-hand car, which the seller subsequently
sold for a higher price. The dealer claimed that, but for the repudiation,
he would have sold two cars.

For services, damages is the difference between the contract price and
the cost of substituted performance at a date determined by the court.

Supply of defective goods or services

Damages is the difference between what was contracted for and what was
delivered, and is based on the cost of cure (putting the defect right) or
diminution in value. Generally the cost of cure is granted unless it is
shown that the plaintiff has no intention of carrying out the work. In Tito
v. Waddell (No. 2) [1977] Ch 106, the defendant had promised to replant
trees on an island after mining operations. Damages based on the differ-
ence in value of the island with and without trees were awarded since
there was no clear intention of the islanders to replant. In Radford v. De
Froberville [1977] 1 WLR 1262, where the plaintiff sold the defendant
land on the basis that the defendant would erect a dividing wall, damages
were the cost of building the wall rather than the difference in value
(which would have been almost nothing) since the court was satisfied that
the plaintiff intended to build the wall. In Ruxley Electronic v. Forsyth
[1995] 3 All ER 268 the plaintiffs built a swimming pool for the defend-
ant which was to be 7°6” at the deep end for diving. The finished pool was
only 6’9” at the deep end and 6" at the natural diving point. The trial
judge held that this made no difference to the pool’s value, that it would
cost £21 000 to cure, and it was unlikely and unreasonable that Mr
Forsyth would carry out the alterations. He awarded damages of £2500
for loss of amenity. The Court of Appeal reversed the decision and
awarded the full cost of the cure. The House of Lords upheld the trial
judge. The decision reflects the feeling that damages of £21 000 would
overcompensate Mr Forsyth and that it was necessary to find a figure
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which, together with a usable pool, would leave him in the same position
as he would have been.

Loss of profits

The plaintiff may claim loss of profits if within the reasonable contempla-
tion of the defendant.

Loss of an opportunity

Damages are awarded even though difficult to assess. In Chaplin v. Hicks
[1910] 2 KB 486, the court awarded damages for the loss of the opportu-
nity to be auditioned for a part in a show offered as part of the prize of a
competition. Similarly, in Simpson v. London and North Western Rly Co.
(1876) 1 QBD 274, the plaintiff recovered damages for loss of custom
when the defendant failed to deliver samples in time for a show, even
though no precise assessment of loss was possible.

The award will take into consideration the fact that the plaintiff would
have been liable for tax on those benefits: Beach v. Reed Corrugated Cases
Ltd [1956] 2 All ER 652; and British Transport Commission v. Gourley
[1956] AC 185.

As an alternative to expectation losses the plaintiff may claim for losses
incurred through acting in reliance on the defendant’s promise. In McRae
v. Commonwealth Disposals Commission (1950) 84 CLR 337, the claim was
in respect of the expenses of mounting a salvage operation for a non-
existing wreck, and in Anglia Television v. Reed [1972] 1 QB 60, the claim
was in respect of expenditure on the pre-production costs of a film when
the defendant broke his contract to appear. In all cases it must be shown
that the losses were within the reasonable contemplation of the defendant.

Reliance loss is useful when it is difficult to establish a foreseeable
expectation of profit. In CCC Films v. Impact Quadrant Films [1984] 3 All
ER 298, the plaintiff’s claim was not based on profits lost, but on recover-
ing his initial investment in respect of distribution rights of certain videos.
Recovery is not possible where it can be shown that the reliance expendi-
ture would have been lost in any event. Thus a tenant could not recover
the cost of improvements to a rented property on a six-month renewable
licence: C & P Haulage v. Middleton [1983] 3 All ER 94.

5.2 Consequential and Incidental Loss

The plaintiff may suffer equally foreseeable but less immediately obvious
loss as a result of the breach. Thus defective goods supplied under a con-
tract may damage people or property, and losses following unfair dis-
missal may extend to pension rights, free health insurance, a company car
and so on (see Chapter 12).

In Jackson v. Horizon Holidays Ltd [1975] 3 All ER 92, the plaintiff
recovered damages for his disappointment and that of his wife and
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children as a result of a disastrous holiday. In Jackson v. Chrysler (1978)
damages were awarded for ‘inconvenience and disappointment’ after a
holiday was ruined by repeated car breakdowns. There is no award for
anguish and vexation for ordinary commercial contracts but only where
‘the contract which has been broken was itself a contract to provide peace
of mind or freedom from distress’. In McLeish v. Amoo-Gottfried & Co.
(1993) The Times, 13 October, the High Court awarded damages for dis-
tress and mental anxiety where solicitors for the plaintiff acted negligently
in his defence. The court stated that the very essence of the contract had
been to ensure his peace of mind by taking all appropriate steps and that
it was foreseeable that the plaintiff would suffer mental distress if the
solicitors acted negligently. The court was, however, unwilling to give an
award for injury to reputation as a separate head of damages.

For contracts of employment, damages are not recoverable for distress
in respect of wrongful dismissal: Addis v. Gramophone Co. Ltd [1909] AC
488 (see Chapter 12).

5.3 Remoteness of Damage in Contract

Even where the loss arises from the breach, the plaintiff’s claim may fail if
the loss/damage is too remote; the test was established by Hadley v.
Baxendale (1854) 9 Exch 341. The plaintiff ran a mill and when the crank-
shaft of the mill broke contracted with the defendant carriers to deliver
the shaft the following day to a manufacturer as a pattern for making a
replacement. Delivery was not made until a week later and the mill was
closed for longer than anticipated. The case established liability for
(i) losses arising naturally from the breach of contract; or (ii) ‘losses such
as may reasonably be supposed to have been in the contemplation of the
parties at the time the contract was made as a probable result of the
breach of it’. The claim for damages because of the extended closure of
the mill was neither a natural consequence of the breach nor one within
the fair and reasonable contemplation of the parties, since it was conceiv-
able that there was a replacement part.

The test was refined in Victoria Laundry (Windsor) Ltd v. Newman
Industries Ltd [1949] 2 KB 528 to loss being recoverable where it was ‘rea-
sonably foreseeable at the time the contract was made as liable to result
from the breach’. The defendants were liable for loss of normal profits
because the laundry was closed for a longer period than contemplated
caused by their delay in replacing boilers, but not for the loss of except-
ional dyeing contracts that the plaintiffs were forced to turn down.

A purchaser of goods for resale cannot claim loss of anticipated profit
unless the other party was expressly or impliedly notified or could be pre-
sumed to have known that they were to be resold. The same applies where
the delay or failure to deliver of a carrier results in loss. In Koufos v.
C. Czarnikow Ltd, The Heron 11 [1969] 1 AC 350, shippers contracted to
deliver a consignment of sugar to be sold on reaching Basrah. In breach of
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their contract the sugar reached Basrah nine days late, when the price had
fallen, and were liable for damages for loss of profit.

5.4 Mitigation of Loss

A person cannot claim for losses which s/he could reasonably have
avoided, and a plaintiff has a duty to minimise his/her loss. An employee
who is unfairly dismissed must seek alternative employment: Brace v.
Calder [1895] 2 QB 253, although this does not mean accepting re-
employment in a position of lower status: Yetton v. Eastwoods Froy Ltd
[1967] 1 WLR 104. A seller of goods faced with a repudiation of the con-
tract must attempt to find a second buyer: Lazenby Garages v. Wright
(1976) (see p. 137). For damages for anticipatory breach: White & Carter
(Councils) Ltd v. McGregor [1961] 3 All ER 1178 (see Chapter 3, p. 101).

5.5 Contributory Negligence

In Barclays Bank plc v. Fairclough Building Ltd and Others [1995] 1 All ER
289, the plaintiffs appealed against an extension of the defence of contrib-
utory negligence to contractual liability. The plaintiffs had engaged the
defendants to carry out work including cleaning roofs made of corrugated
asbestos sheeting. Because of negligence by a subcontractor, the premises
were contaminated with asbestos dust, requiring remedial work of £4m.
The defendants claimed contributory negligence, since the work had been
supervised by the plaintiffs’ own property services division. The Law
Reform (Contributory Negligence) Act 1945 s.1(1) provides for reduced
damages where the damage is partly the plaintiff’s fault and partly the fault
of another. ‘Fault’ is defined in s.4. to include ‘negligence, breach of statu-
tory duty, or other act or omission which [gave] rise to a liability in tort or
would, apart from this act, give rise to a defence of contributory negli-
gence’. The judge held that the defendant was in breach of an implied con-
tractual duty to take reasonable care which was co-extensive with such a
duty in tort, and that the 1945 Act applied. The Court of Appeal held that
contributory negligence was not a defence to a claim for damages founded
on a strict contractual obligation. Where liability arose from breach of a
contractual provision, contributory negligence did not apply, even though
the defendant might have a parallel liability in tort for such a failure.

5.6 Non-compensatory Damages
Liquidated and unliquidated damages

Contracts may contain a ‘penalty clause’ setting out the sum payable by
way of damages in the event of breach. The clause will only be contractu-
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ally enforceable as liquidated damages without a need to establish actual
loss where it is a genuine pre-estimate of the likely loss from the breach of
contract. Where the court decides that it is merely a threat held over the
other party in terrorem it cannot be relied on and the parties will have to
prove their loss. The burden of proof for showing that a clause is a penalty
and not unliquidated damages lies with the defendant. In reaching a deci-
sion, the court follows rules established in Dunlop Pneumatic Tyre Co. Ltd
v. New Garage Ltd [1915] AC 847.
Rules for establishing liquidated damages

(i)  Where the amount is extravagant and arbitrary in comparison with
the greatest loss that could possibly follow the breach, it will not be
valid.

(ii)  If the breach for which the damages are payable is a failure to pay a
sum of money and the damages are greater, it will not be valid.

(iii)  Subject to the above, if the damages arise only in the event of the
breach of a specific and identified breach, it is valid: Law v.
Redditch Local Board [1892] 1 QB 127.

(iv) If the damages are payable on the happening of one or more or all
of several events, of which some may cause serious damage, while
others may cause insignificant damage, there is a presumption that
the damages are invalid as a penalty: Ford Motor Co. v. Armstrong
(1915); Campbell Discount Co. Ltd v. Bridge [1962] AC 600.

If the clause is valid it will be enforced even though the plaintiff has suf-
fered greater loss. In Cellulose Acetate Silk Co. Ltd v. Widnes Foundry Ltd
[1933] AC 20 the plaintiffs’ claim of £5850 for actual loss caused by the
thirty-week delay in the defendant installing plant was rejected. They
were only entitled to £20 per week as per a clause in the contract.

Nominal damages

Where there is an infringement of a contractual right but no quantifiable
loss, the court will award nominal damages: see Lazenby Garages v. Wright
[1976] 2 All ER 770 (see p. 137) where the plaintiff received £2 damages.
In Surrey County Council v. Bredero Homes Ltd [1993] 1 WLR 1361, the
defendants had been granted two separate planning permissions for a site
and covenanted with the plaintiff to develop in accordance with the first,
but completed within the terms of the second and built seventy-sevent
instead of seventy-two houses. The plaintiffs claimed the profits made by
the defendants in breaking the contract but were awarded nominal
damages, since they had suffered no loss.

5.7 Compensatory Damages in Tort

Damages are classifiable as (i) general damages; and (ii) special damages.
General damages are presumed to have resulted from the tortious act,
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whereas special damages will have to be specifically proved by the plain-
tiff. A person suffering permanent physical or mental injury can be
awarded damages under a variety of heads. General damages for personal
injuries can be grouped under (i) pain and suffering; (ii) loss of enjoy-
ment of life or amenity; (iii) loss of expectation of life; and (iv) loss of
earnings (both actual and prospective).

Credit has to be given for benefits received by the plaintiff as a result of
the defendant’s wrongdoing, but some collateral benefits are exempt,
including money received through benevolence and the proceeds of insur-
ance: see Parry v. Cleaver [1970] AC 1, where the plaintiff’s claim for
damages for personal injury was not reduced by the amount of the pro-
ceeds of a disability insurance. The reasoning in that case was that he did
not have to give credit because he had paid the premiums from his own
money. The rule has been criticised as producing double recovery. The
rule has now been extended to the law of contract in Hopkins v. Norcros
plc (1994) IRLR 18 (see Chapter 12). In personal injuries claims since
1987, the courts have use structured settlements where the damages are
paid in a series of tax-free payments. Such awards are facilitated by the
Damages Act 1996.

5.8 Remoteness of Damage in Tort

The old test for remoteness was laid down in Re Polemis and Furniss Withy
& Co. [1921] 3 KB 560, which made the defendant liable for all the direct
consequences of his negligence whether or not they were foreseeable.
This was effectively overruled by Overseas Tankship (UK) Ltd v. Morts
Dock Engineering Co. Ltd, The Wagon Mound (No. 1) [1961] 1 All ER 404,
where the defendants carelessly discharged oil from their ship in Sydney
Harbour. The oil was carried to the plaintiff’s wharf about 200 yards away
where some welding was being carried out and was continued after assur-
ances that it was safe to continue. A spark set light to some cotton rags
floating on the water; this caused the oil to catch fire and the result was
that the wharf was seriously damaged. The defendants were not liable
because they could not reasonably have foreseen that the plaintiff’s wharf
would be damaged by fire when they negligently discharged the oil into
the harbour: ‘It is thus a principle of civil liability ... that a man must be
considered to be responsible for the probable consequences of his act.
To demand more of him is too harsh a rule, to demand less is to ignore
that civilised order requires the observance of a minimum standard of
behaviour’ (Viscount Simonds).

From subsequent decisions the following points emerge. First, as long
as the type of physical damage was reasonably foreseeable at the time of
the negligent action, the manner in which it occurs and the extent of the
damage do not need to have been foreseeable. In Hughes v. Lord
Advocate [1963] 1 All ER 705 a young trespasser was injured by a freak
explosion caused when a paraffin lamp fell into an open manhole. The
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defendants argued that injury by burning was foreseeable, but not injury
through explosion. The court held that “This accident was caused by a
known source of danger but caused in a way which could not have been
foreseen and in my judgment that affords no defence.” And in Vacwell
Engineering Co. Ltd v. BDH Chemicals Ltd [1971] 1 QB 88 the defendants
were liable in respect of failing to label a chemical which they supplied
with a warning that it was liable to explode in water. The fact that damage
arising from a minor explosion was foreseeable meant they were liable
even when the damage was more extensive than could have been reason-
ably foreseen. And in Muirhead v. Industrial Tank Specialities Ltd [1985] 3
WLR 993 the supplier of a defective pump was liable for the loss of the
entire stock of the plaintiff’s lobsters kept in a fish tank. Goff Ly stated: ‘If
he had found that damage of that type was reasonably foreseeable, then
the fact that, by reason of the full stocking of the relevant tank, the fish
died more quickly or in a greater quantity was of no relevance, unless it ...
constituted the sole or contributory cause of the disaster which took
place.

The stress on the type of physical damage can be seen in the following
cases. In Bradford v. Robinson Rentals Ltd [1967] 1 All ER 267, the defend-
ants were liable for their employee suffering frostbite after driving a
vehicle where he was exposed to the cold, since this was the same type of
harm as those that were reasonably foreseeable, namely colds, pneumonia
or chilblains. However, in Tremain v. Pike [1969] 3 All ER 1303, the plain-
tiff failed in his action for damages when he contracted the rare Weil’s
disease from contact with rats’ urine since it was completely different
from the foreseeable outcome of rat-bite or food poisoning. This conflicts
with the general principle that a tortfeasor takes his victim as he finds him
so that, if, owing to some peculiar weakness, he suffers injury beyond what
is foreseeable, the defendant will be liable for the injury suffered. In
Smith v. Leech Brain & Co. Ltd [1961] 3 All ER 1159, a man particularly
susceptible to cancer was struck on the lip by some molten metal at work
and contracted cancer and died as a result. The widow recovered damages
for his death. In Robinson v. Post Office [1974] 2 All ER 737, the defend-
ants were liable when the plaintiff suffered a minor injury as a result of his
employer’s negligence and was given an anti-tetanus injection and, owing
to an allergic reaction, developed encephalitis resulting in permanent
brain damage and disability.

The doctrine of remoteness will not prevent a person from being liable
where s/he injures a person who is very rich or who earns a large salary;
nor if the damage is to an object of exceptional value such as an old
master engraving rather than a reproduction. In addition, there is only a
low degree of foreseeability required to establish tortious liability as com-
pared with the remoteness test in the law of contract: Koufos v. Czarnikow
Ltd, The Heron 11 [1969] 1 AC 350.

Remoteness of damages was rejected for deceit in Doyle v. Olby
(Ironmongers) Ltd [1969] 2 QB 158, where Lord Denning said: ‘The
defendant is bound to make reparation for all the actual damages directly
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flowing from the fraudulent inducement.” This decision has been upheld
by the House of Lords in Smith New Court Securities Ltd v. Citibank N.A.
[1996] 3 WLR 1051. The case concerned fraudulent misrepresentation
relating to a contract to purchase shares. Lord Browne-Wilkinson laid
down a seven-point rule for assessment of damages where the plaintiff has
been induced by fraudulent misrepresentation to buy property: (1) the
defendant is bound to make reparation for all the damage directly flowing
from the transaction; (2) although such damage need not have been fore-
seeable, it must have been directly caused by the transaction; (3) in assess-
ing such damage, the plaintiff is entitled to recover ... the full price paid by
him, but he must give credits for any benefits which he has received as a
result; (4) as a general rule, the benefits received by him include the market
value of the property acquired as at the date of acquisition; but such
general rule is not to be inflexibly applied where to do so would prevent
him obtaining full compensation; (5) the general rule ... will normally not
apply where either (a) the misrepresentation has continued to operate after
the date of the acquisition of the asset so as to induce the plaintiff to retain
the asset or (b) the circumstances ... are such that the plaintiff is, by reason
of the fraud, locked into the property; (6) in addition, the plaintiff is enti-
tled to recover consequential losses caused by the transaction; and (7) the
plaintiff must take all reasonable steps to mitigate the loss once he has dis-
covered the fraud. His Lordship expressed no view on the adoption of the
Doyle measure of damages under the Misrepresentation Act 1967 in
Royscot Trust Ltd v. Rogerson [1991] 3 WLR 57.

With regard to the date of the transaction rule, Lord Steyn stated that:
‘If that method is inapposite, the court is entitled simply to assess the loss
flowing directly from the transaction without any reference to the date of
the transaction ... whenever the overriding compensatory rule requires
it.” His Lordship, however, reiterated that the limiting principle of mitiga-
tion has no special features in the context of deceit. The same principles
may apply for other intentional torts.

5.9 Intervening Cause

Liability is limited where intervening natural events break the chain
of causation. Thus, in Carlogie SS Co. Ltd v. The Royal Norwegian
Government [1952] AC 292, the plaintiff’s ship was damaged in a colli-
sion, repaired and then sailed to the USA and was extensively damaged
because of the heavy weather. The House of Lords found the defendants
not liable for this damage, since it was not a consequence of the collision.
However, features which merely aggravate damage that would have been
caused in any case rarely break the chain of causation. Thus a carrier by
sea who has provided an excessively slow and defective cargo ship remains
liable for the loss of the cargo if the ship, once delayed, is caught up in a
later catastrophe such as the outbreak of war: Monarch SS Co. Ltd v.
Karlshamns Oljefabriker [1949] AC 196.
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A specialised instance of this involving a human intervening act is novus
actus interveniens where the defendant can escape liability if able to prove
that the plaintiff’s injury suffered by the plaintiff was the result of the
plaintiff’s or another person’s subsequent and intervening event which
broke the chain of causation linking the injury to his/her tortious act. In
Davies v. Liverpool Corporation [1949] 2 All ER 175, the defendants were
vicariously liable for the negligence of a tram conductor who remained
upstairs, allowing another passenger the possibility of ringing the bell while
the plaintiff was still boarding the tram. The action of the passenger did
not break the chain of causation between the wrongful act of the conduc-
tor and the injury suffered by the plaintiff. However, in McKew v. Holland
and Hannen and Cubitts (Scotland) Ltd [1969] 3 All ER 1621, the plaintiff
had suffered an industrial injury through his employer’s negligence, result-
ing in his leg giving way unexpectedly; he fell when his leg gave way while
going down stairs without a handrail, but the court held that his action was
unreasonable and broke the chain of causation. As long as the plaintiff’s
action is not unreasonable, there will be no break in the chain of causation.
In Wieland v. Cyril Lord Carpets Ltd [1969] 3 All ER 1006, the plaintiff
recovered damages for injuries after falling downstairs at her home. She
had previously been injured at work because of the negligence of the
defendant and was obliged to wear a neck support, which interfered with
her use of her bifocal spectacles, resulting in the later fall.

5.10 Mitigation

Damages are subject to mitigation, thus damages for defamation may be
reduced where the defendant was provoked. Mitigation also applies
where the plaintiff increases the loss suffered by his/her own actions. In
Luker v. Chapman (1970) 114 Sol. Jo. 788 the plaintiff lost his right leg as
a result of an accident partly caused by the defendant’s negligence. He
was unable to carry on working as a telephone engineer, refused a desk
job for less money and took up teacher training instead. The defendant
was not liable for damages for the total loss of earnings during teacher
training, since the plaintiff should have accepted the office job. However,
in Moore v. D.E.R. Ltd [1971] 1 WLR 1476, the plaintiff was able to claim
for a new car when his three-year-old car had been written off in an acci-
dent caused by the negligence of the defendant’s employee, and for the
cost of hiring a vehicle while waiting delivery of the new car. The court
was influenced by the plaintiff’s need to have a reliable vehicle for his
work. This appears contrary to the law relating to mitigation.

5.11 Contributory Negligence

The Law Reform (Contributory Negligence) Act 1945 provides: “Where
any person suffers damage as a result partly of his own fault and partly of
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the fault of any other person or persons ... the damages recoverable in
respect thereof shall be reduced to such extent as the court thinks just
and equitable having regard to the claimant’s share in the responsibility
for the damage’: s.1(1). The court assesses the situation and, provided the
defendant caused the situation from which the plaintiff suffered, then s/he
is liable, but the amount of compensation is reduced according to the
degree to which the plaintiff contributed to his/her own injuries.

Contributory negligence can arise: (i) by the plaintiff contributing to
the accident — for example, both the plaintiff and the defendant were
driving negligently when the accident occured; and (ii) by the plaintiff
making the injury or damage suffered more serious — for example, by
failing to wear a seat-belt in a car or a crash helmet on a motorcycle:
O’Connell v. Jackson [1972] 1 QB 270.

The operation of contributory negligence can be seen in Sayers v.
Harlow UDC [1958] 1 WLR 623, where the plaintiff became trapped in a
public lavatory and attempted to climb out of the cubicle by placing her
foot on the toilet roll holder. The roller turned and she fell and was
injured, but her damages were reduced by 25 per cent since she was con-
tributorily negligent in standing on the toilet roll holder. In Froom v.
Butcher [1976] QB 286, the plaintiff’s damages were reduced by 20 per
cent through failing to wear a seat-belt, and in Owens v. Brimmells [1976]
3 All ER 765 by 20 per cent because the plaintiff knew that the defendant
was driving under the influence of drink.

A person liable for deceit is not entitled to plead as a defence that his
victim was guilty of contributory negligence: Alliance & Leicester Building
Society v. Edgestop Ltd; Same v. Dhanoa; Same v. Samra; Mercantile Credit
Co. Ltd v. Lancaster [1993] 1 WLR 1462.

5.12 Pure Economic Loss

The plaintiff can recover damages: (i) for physical injury, mental suffering
and nervous shock where the damage is not too remote; and (ii) for mon-
etary loss caused by physical harm to his/her property which is the fore-
seeable result of the defendant’s negligence, but not for pure economic
loss, except in the case of negligent misstatement.

The distinction between (ii) above and pure economic loss is shown in
Spartan Steel and Alloys Ltd v. Martin & Co. Ltd [1973] QB 27, where the
defendant’s employees negligently damaged an underground electricity
cable, cutting off power to the plaintiff’s factory, which caused him to
pour away molten metal from a furnace and loss of production time. The
plaintiff recovered damages for loss of the metal and loss of profit on it,
but failed to recover damages for loss of profit arising from the interrup-
tion to production, which was pure economic loss. The refusal to allow
claims for pure economic loss is on the grounds of public policy relating to
the ‘floodgates argument’. Cardozo cJ in Ultramares Corp v. Touche
(1931) 174 NE 441, stated that allowing claims for pure economic loss
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would lead to liability ‘in an indeterminate amount for an indefinite time
to an indeterminate class’.

The courts had been prepared to allow recovery for pure economic loss
in tort in two situations: (i) liability for negligent misstatement; and
(ii) liability for loss caused by expenditure necessary to prevent imminent
danger to life or property. Both exceptions had spawned a series of con-
fusing decisions in the 1980s and it had begun to seem as though the rule
relating to pure economic loss had been seriously eroded. The most
famous case was Junior Books Ltd v. Veitchi Co. Ltd [1982] 3 All ER 201,
where the defendants were held liable for economic loss arising out of the
installation of a defective floor.

The exception in respect of negligent misstatement has been seriously
reduced by the House of Lords, which has removed the second based
on the House of Lords decision in Anns v. Merton London Borough
Council [1977] 2 All ER 492 and which has been overruled in Murphy v.
Brentwood District Council [1990] 2 All ER 908, where the local authority
approved defective building plans with inadequate foundations, resulting
in settlement and structural defects. The owner-occupier sold the house
at a loss and recovered damages against the local authority at first
instance and in the Court of Appeal. The House of Lords held that the
cost of replacing or repairing a defective item is a contractual claim, and
that only harm caused by a defective item is recoverable in tort. In
stressing that economic loss is only recoverable in tort if it arises from
negligent misstatement, the House of Lords refused to extend the cate-
gories of recovery for economic loss, claiming that this was a legislative
responsibility.

5.13 Non-compensatory Damages in Tort

Non-compensatory damages can be nominal, contemptuous, aggravated
and exemplary. Nominal damages are awarded in cases where the tort is
actionable per se without proof of loss — for example, trespass to land, and
libel. Contemptuous damages are rarely awarded other than by a jury in a
defamation case. They indicate that the plaintiff does not deserve more
than a technical acknowledgement of having established an infringement
of his/her rights. Aggravated damages are awarded where the court thinks
them justified. Thus, in Bisney v. Swanston [1972] 225 EG 2299, aggra-
vated damages were awarded where the defendant spitefully parked a
trailer in the car park of the plaintiff’s transport café to cause the greatest
possible business interference. Exemplary damages are intended to make
an example of the defendant or to punish him. In Rookes v. Barnard
[1964] AC 1129, the House of Lords limited the award to cases where:
(i) the plaintiff is the victim of arbitrary and oppressive conduct by a gov-
ernment official: Arora v. Bradford City Council 1990, [1991] 3 All ER 545;
(i) the defendant calculatedly makes a profit which exceeds the plaintiff’s
loss; or (iii) damages are awarded by statute. In Cassell & Co. Ltd v.
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Broome [1972] 1 All ER 808, where the publisher and author of a book
knew that the money to be made would probably exceed the damages
arising from a libel action, £25 000 exemplary damages were awarded in
addition to the £14 000 of compensatory damages.

5.14 Equitable Remedies in Contract

Equitable remedies of rescission, rectification, specific performance and
injunction may be ordered in respect of contract. For rectification see
Chapter 3.

Rescission

Rescission allows an injured party to the contract as a result of misrepre-
sentation, duress, undue influence or any situation where the contract is
voidable as a result of some vitiating element to avoid the contract and be
restored to the position s/he was in prior to the contract. The remedy can
be lost in the following instances.

The injured party affirms the contract

This is when, with full knowledge of the vitiating element, s/he declares
him/herself bound by the contract or acts in some way as to imply
affirmation. Lapse of time may be treated as evidence of affirmation.

There is lapse of time

A claim for rescission can be defeated under the maxim ‘Delay defeats
equities’ (the Doctrine of Laches). In Leaf v. International Galleries Ltd
[1950] 2 KB 86, a five-year delay was considered too much; and in Allcard
v. Skinner (1887) 36 ChD 145, an eight-year delay was considered too
much. The acceptable period may be only weeks.

Restitutio in integrum is impossible

The parties must be able to be restored to their pre-contract positions
but, where complete restitution is not possible, the court may order rescis-
sion subject to the payment of a balancing compensation.

Third parties rights have arisen

In Phillips v. Brooks [1919] 2 KB 243, jewellers were unable to recover a
ring obtained by a buyer on a fraudulent misrepresentation once the ring
had been acquired in good faith by a pawnbroker (see Chapter 13).
Where the claim is in respect of a contract to purchase shares induced by
misrepresentation, the remedy is lost when the company goes into liquida-
tion: Oakes v. Turquand and Harding (1867) LR 2 HL 325.
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Specific performance

Here the court orders the party in breach to perform the contract.
Specific performance will not be ordered in the following instances.

Damages is an adequate remedy

Generally, specific performance will only be available where the subject
matter of the contract is unique, as with land, artworks or ships. The cate-
gory of unique goods has been extended to include goods needed for the
buyer in his/her business and not elsewhere available. Thus, in Sky
Petroleum Ltd v. VIP Petroleum Ltd [1974] 1 All ER 954 an oil company
was ordered to supply petrol to a garage during a petrol shortage.

For contracts for personal services

No court can compel an employee to work by ordering specific performance
of the contract or by restraining the breach of such a contract by injunction.

For contracts where there is no valuable consideration

This also applies to legally binding contracts by deed: Cannon v. Hartley
[1949] Ch 213. The rule is that equity will not aid a volunteer.

Where the performance requires supervision by the court

The court refused to enforce an obligation by a landlord to have a porter
constantly in attendance: Ryan v. Mutual Tontine Association [1893] 1 Ch
116. However, in Posner v. Scott Lewis [1986] 3 All ER 513, the court
specifically enforced a covenant to provide a resident porter. In Co-
operative Insurance Society Ltd v. Argyll Stores (Holdings) Ltd [1997] 3 All
ER 297 the House of Lords reversed an order for specific performance of
a covenant in a lease to keep a shop open during normal business hours
since this would require constant supervision. It could also unjustly allow
the plaintiff to enrich him/herself at the defendant’s expense if the latter
was forced to run a business at a loss. Contracts to build or to deliver
goods by instalments will not be specifically enforced.

Where there is no mutuality

The court will not order specific performance against the defendant if it
cannot at the same time ensure that the unperformed obligations of the
plaintiff will also be specifically performed. Thus, if A promises to convey
a house to B if B promises to work for him for ten years, B cannot get
specific performance against A, because his own promise to work cannot
be specifically enforced.

In addition, the remedy will only be granted where it is ‘just and equit-
able to do so’ and may be refused where (a) the contract is unfair; or
(b) the plaintiff has behaved unreasonably; or (c) the defendant would
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suffer undue hardship; or (d) the defendant made a bona fide and reason-
able mistake; or (e) there has been undue delay in seeking the remedy.

The court may order damages in lieu of or in addition to specific
performance: Supreme Court Act 1981 s.50.

Injunction

An injunction may be prohibitory and order the person to refrain from
doing something, or mandatory and compel him/her to carry out some
action — for example to pull down a house built in breach of a restrictive
covenant: Wakeham v. Wood (1982) 43 P&CR 40. An injunction can be
granted where a wrong has already been committed to prevent its continu-
ance but equally an injunction can be to prevent an apprehended legal
wrong, though none has occurred at present: this is a quia timet injunction.
An injunction can be interlocutory or perpetual. An interlocutory injunc-
tion is granted at an early stage of the proceedings and generally expressed
to stay in force until the trial of the action. Similar to this is the interim
injunction, which is usually granted in cases of urgency pending the seeking
of an interlocutory injunction. The perpetual injunction is granted at the
trial or hearing at which the final judgment is given. Injunctions are used to
enforce a negative promise in a contract, such as a promise not to build or
not to compete. However, even where a contract does not contain an
express negative stipulation, there may be an implied negative stipulation.

In cases of exclusive contracts of service the court will only enforce an
express negative stipulation where it encourages but does not compel per-
formance of the contract. Thus in Lumley v. Wagner (1852) 5 De G.M. & G
604, the defendant agreed to sing at the plaintiff’s theatre twice weekly for
three months, and also promised not to perform at any other theatre during
that period. She was restrained by injunction from singing elsewhere. In the
later case of Warner Bros. Pictures Inc. v. Nelson [1937] 1 KB 209, Bette
Davis was restrained from breaking her exclusive service contract with the
plaintiff by an injunction preventing her from working for another studio.
The court held that, since she was a multi-talented woman with many possi-
bilities open to her, the injunction did not compel her to work for the plain-
tiff. In Page One Records Ltd v. Britton [1968] 1 WLR 157, the court refused
an injunction against the pop group ‘The Troggs’, restraining them from
working for anyone else but the plaintiff. The court held that, since per-
forming as a group was all that the defendants were able to do, they would
in fact be compelled to work for the plaintiff. Injunctions are sought to
prevent breaches of confidence or of a restraint of trade covenant.

Equitable remedies in tort

Prohibitory injunctions are appropriate to prevent the continuation or
repetition of a tort, and are available for any tort. But prohibitory perma-
nent injunctions have generally been sought in relation to nuisance and
trespass to land.
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In respect of nuisance, the court exercises its power to grant an injunc-
tion very carefully. Where temporary noise and disturbance is caused by
building operations, such as demolitions, conversions or repairs, no tort
will be committed as long as the work is carried out with reasonable care
for the neighbours, but in De Keyser’s Royal Hotel Ltd v. Spicer Brothers
Ltd (1914) 30 TLR 257 the plaintiff obtained an injunction preventing the
defendants operating a pile-driver between 10.00 pm and 6.30 am. And in
Kennaway v. Thompson [1980] 3 All ER 329 the Court of Appeal replaced
an award of damages for future interference caused by motor-boat races
and water-skiing on the lake near the plaintiff’s house, with an injunction
restricting the racing activities and the noise level of boats. However, in
Miller v. Jackson [1977] QB 966, the Court of Appeal refused an injunc-
tion to stop the playing of cricket on a village green, since the houses to
which it constituted a nuisance had been built later where they were
clearly vulnerable to interference, and the plaintiff bought the house
knowing that cricket was played on the green. The refusal was also out of
respect for the interests of the village as a whole.

5.15 Restitutionary Remedies

These reverse unjust enrichment and include an account of profits, an
action for money had and received, and restitutionary damages. The
essence of restitution is that the defendant has acquired a benefit or has
negatively benefited by saving an expense which would otherwise have been
incurred where the enrichment derives from the breach of contract or tort.

Restitutionary remedies in contract
These cover recovery of money or recompense in quasi-contract.

Recovery of money

Money paid under a contract may be recovered: (i) where there has been
a total failure of consideration; or (ii) where a contract is rescinded; or
(iii) under the Law Reform (Frustrated Contracts) Act 1943; or
(iv) where the contract was invalid, for example void for mistake.

Recompense in quasi-contract

The right to payment of a reasonable sum for goods or services supplied
may arise in the following situations.

(a) Where a contract to supply goods or services does not fix the price,
the seller/supplier is entitled to a reasonable price/remuneration: see
Sale of Goods Act 1979 5.8(2); Supply of Goods and Services Act
1982 5.15 (see Chapter 13). This is also where the contract is void for
uncertainty.
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(b) Where the parties have agreed remuneration under a contract which
is void: Craven-Ellis v. Canons Ltd [1936] 2 KB 403.

(c) Where the contract has been frustrated.

(d) Where the court ignores the contract price and orders payment of a
reasonable sum, e.g. necessaries have been sold and delivered to a
minor, Sale of Goods Act 1979 s.3.

(e) Under the exceptions to complete performance.

Restitution in tort

An action for money had and received

The most obvious application is in the tort of conversion, where the
defendant derives a benefit from the plaintiff’s property or the proceeds
from it. Other cases arise out of the tort of trespass to goods and to land.
Thus, in Oughton v. Seppings (1830) 1 B & Ad 241, the plaintiff recovered
the proceeds of sale of a horse which had been wrongfully seized by a
sheriff’s officer and later sold.

Restitutionary damages

In Strand Electric Engineering Co. Ltd v. Brisford Entertainments Ltd [1952]
2 QB 246, the plaintiff was awarded damages representing the reasonable
hire of property for the period that they had been wrongly retained and
used by the defendant. And in Penarth Dock Engineering Co. Ltd v.
Pounds [1963] 1 Lloyd’s Rep 359, the plaintiffs won damages assessed on
the basis of the benefits derived by the defendant by failing to remove
their pontoon from the plaintiff’s dock, by which they became trespassers.
A similar approach was taken in Swordheath Properties Ltd v. Tabet [1979]
1 WLR 285, when damages for trespass were calculated on the ordinary
letting value of the property.

Account of profits

This equitable remedy is available for infringements of intellectual prop-
erty rights, patents, copyrights, trademarks, passing off and breach of
confidence (see Chapter 9).

Recommended Further Reading

Remedies for Torts and Breach of Contract, A. Burrows, 2nd edn
(Butterworths, 1994).
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Questions

1 Distinguish between expectation loss and reliance loss in respect of
remedies for breach of contract.

2 When can a plaintiff claim damages for ‘anguish and vexation’ in
respect of breach of contract?

3 What are liquidated damages, and what are the rules for establishing
them?

4 Compensatory damages for breach of contract and tort are both subject
to the doctrine of remoteness of damage. How do they differ, and on
what legal decisions are they based?

5 Non-compensatory damages in tort include nominal, contemptuous,
aggravated and exemplary damages. What is the difference between
them, and when are they awarded?

6 In connection with which remedy does the concept of restitutio in inte-
grum arise?

7 How do the equitable remedies of specific performance and injunction
overlap in respect of breaches of contract?

8 On what occasions does an action in quasi-contract arise?
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6 Business Organisations

Learning Objectives

After reading this chapter you will know about:

1 the different forms of business organisation: the sole trader, the partner-
ship and the registered company

2 the different forms of registered company: unlimited, and limited by
guarantee or limited by shares

3 the essential difference between the public and the private company
limited by shares

4 the concept of the registered company as a separate legal person and
occasions when the veil of incorporation can be judicially or statutorily
lifted

5 the essential differences between the partnership and the registered
company

6.1 Business Organisations in the UK

The business organisations in England and Wales are the sole trader, the
partnership and the registered company. There are advantages and disad-
vantages associated with these different forms. The most important dis-
tinction is that, where persons choose to register a company, the company
is a juridic or artificial legal person which, with certain obvious exceptions,
has the same rights and liability under the law as a natural person. There
is no creation of a separate legal person in the case of the sole trader or
the partnership. The main consequence is that the registered company
provides the protection of limited liability for its members.

6.2 The Sole Trader

The proprietor may, of course, employ other people, but the responsibility
for the success or failure of the enterprise is in the hands of the sole
trader, who will usually raise the capital of the business by loans from
banks against the security of charges on his/her private property, such as a
house, a life insurance policy or shares. The proprietor retains all the
profits but is liable for all the losses up to the full extent of his/her private
fortune and any legal action in respect of the business will be against the
proprietor. The business may trade under a business name, in which case
the Business Names Act 1985 must be complied with (see Chapter 7).
The proprietor has great freedom but suffers disadvantages including:
(i) limited capital; (ii) limited borrowing; (iii) problems with holidays and
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sickness; and (iv) limited scope for expansion, but these would not neces-
sarily be removed by incorporation.

6.3 The Partnership

The partnership allows for an increased capital base, improved borrowing
and reduces the problems relating to holidays and sickness. Partnerships
are formed and regulated under the Partnership Act 1890 (PA 1890)
which defines a partnership as ‘the relation which subsists between
persons carrying on a business in common with a view of profit: s.1 (1)
PA 1890. There must be at least two persons and the term ‘business’
includes any ‘trade, profession or occupation’: s.45 PA 1890. The stipula-
tion relating to profit means that the form cannot be used for charitable
or non-commercial purposes.

The partnership is not a separate legal person under the law, and part-
ners are jointly liable for the debts and obligations of the partnership
without limit: s.9 PA 1890; and jointly and independently for torts com-
mitted by partners and employees of the firm: s.12 PA 1890 — even for
partners who do not play an active part in the management of the busi-
ness (so-called ‘sleeping partners’). Partnership is not suitable for a
person who merely wishes to invest money in a business without incurring
any further exposure to risk (see Chapter 7).

6.4 The Registered Company

The Companies Act 1985 (CA 1985) provides that ‘any two or more
persons, associated for any lawful purpose may, by subscribing their
names to a memorandum of association and otherwise complying with the
registration requirements of this Act ... form an incorporated company,
with or without limited liability’: s.1(1), CA 1985. However, notwithstand-
ing s.1(1), one person may form a private company limited by shares or by
guarantee: s.3A CA 1985. This is under the Companies (Single Member
Private Limited Companies) Regulations 1992 implementing the 12th EC
Company Law directive. This is not significant for English company law,
where the one-person company has been a de facto reality since Salomon
v. Salomon (1897) (see below).

Unlimited liability companies

Because their members are fully liable for the debts of the company as in
a partnership, they are not subject to the public disclosure required of
limited liability companies where there is an obligation to disclose cor-
porate information to the public through the Annual Return to the
Registrar of Companies, and the requirement for an annual audit of its
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accounts. This is the price paid for the benefit of limited liability unless
the limited company remains within statutory size criteria when it can
benefit from disclosure and audit exemption (see below). The fact that
privacy is now available to small limited liability companies has removed
the main reason for forming an unlimited liability company and there are
very few in existence.

Limited liability companies

Although the company is always fully liable for its debts, the members of
such companies have limited liability for the company’s debts and liabil-
ities. There are two forms of limited liability company: the company
limited by guarantee, and the company limited by shares, of which only
the latter is suitable for trading.

Companies limited by guarantee

The members are required to contribute to the company’s assets on
liquidation the amount guaranteed when they became members. The
form is used for charitable, educational or other worthwhile purposes: for
example, the League Against Cruel Sports, the British Ski Federation and
London Guildhall University. They can drop the word ‘limited’ from their
name, although their exact status must be disclosed on letterheads and
other documents.

Private and public companies limited by shares

The liability of the members is limited ‘to the amount, if any, unpaid on
the shares respectively held by them’: s.1(2)(a) CA 1985. This is the most
usual form of all trading companies and is the only company that can exist
as a private or a public company. The others can only exist as private
companies.

Private companies cannot invite the public to subscribe for shares or
debentures (loan stock). Thus private companies are restricted to raising
their money through institutional sources or from the sale of shares by
private treaty, or to members of the family of shareholders or employees.
A public company is one where the Memorandum of Association states
that it is a public company, while a private company is defined as a
company that is not a public company: s.1(3) CA 1985. Public companies
are more closely regulated, since there is a greater need to protect the
general public.

Differences between public and private limited companies include:

(i) A private company has the word Limited (Ltd) as the last word of
its name, whereas the public company has the words Public Limited
Company (plc).

(ii)  The private company can commence trading immediately on incor-
poration, whereas the public company must obtain a certificate to
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the effect that it has raised the minimum capital (£50 000) that is
required of a public company.

(iii) The private company may only have one director, whereas a public
company must have at least two.

(iv) Directors of private companies are not subject to age limits unless
the company is a subsidiary of a public company.

(v)  The company secretary of a private company does not need formal
qualifications, whereas the company secretary of a public company
does.

(vi) Private companies are less strictly regulated, including: restrictions
on loans to directors, and regulation of raising and maintenance of
capital.

(vii) Disclosure requirements in the annual return are less onerous
where the private company is classified as either ‘small’ or
‘medium’. There is also exemption for small and medium-sized
groups in respect of group accounts (ss.246-9, CA 1985, see p. 170).

(viii) Private companies can enjoy deregulation, which enables them to
dispense with formal meetings of their shareholders. This is by way
of regulations allowing written and elective resolutions.

(ix) A private company may be exempt from the statutory audit of their
accounts (see p. 170).

Most companies are initially incorporated as private companies and will
then ‘go public’ when they have increased sufficiently in size and need
greater freedom to raise capital for expansion. Many public companies
seek access to the financial markets. There are two markets for company
securities, access to which is regulated by the Stock Exchange. Companies
seeking to join the London Stock Exchange’s Official List must comply
with strict requirements of the London Stock Exchange regarding capital
size, length of trading record and the percentage of shares in public
hands, which must be at least 25 per cent. There is also the Alternative
Investment Market (AIM), for which there are no restrictions on capital-
isation, length of trading record or minimum percentage of shares in
public hands. Companies whose securities have been traded on AIM can
apply to join the Official List after two years. The vast majority of limited
liability companies are private.

6.5 Changes in Company Form

Companies can change from limited to unlimited liability companies and
vice versa, although only one change is allowed. This involves following
the procedure set out in ss.49-51, CA 1985. Changes from private to
public for companies limited by shares are normal, and some public com-
panies do re-register as private companies: an example was Virgin
Records Ltd. Re-registering as a public or private company involves fol-
lowing the procedures set out by the Companies Act 1985. A private
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company may re-register as a public company under ss.43-4, CA 1985. A
public company may re-register as private under ss.53-5, CA 1985.

6.6 Groups of Companies: Holding and Subsidiary
Companies

A ‘group’ is the term used to describe a number of related companies. A
holding company is at the head of a group of companies, all of which are
subsidiaries of the holding company. The relationship between holding
companies and subsidiaries may be very complex. A classic example is the
Maxwell group of companies.

The legal definition of a subsidiary company is in 5.736, CA 1985 (as
substituted by the Companies Act 1989), which states that a company is a
subsidiary of another company if that other company

(a) holds a majority of the voting rights in it;or

(b) is a member of it and has the right to appoint or remove a majority
of its board of directors; or

(c) is a member of it and controls alone, pursuant to an agreement with
other shareholders or members, a majority of the voting rights in it,
or if it is a subsidiary of a company which is itself a subsidiary of that
other company.

A company is a ‘wholly-owned subsidiary’ of another company if it
has no members except that other and that other’s wholly-owned sub-
sidiaries or persons acting on behalf of that other or its wholly-owned
subsidiaries.

A holding company must generally prepare group accounts in which the
financial situation of holding and subsidiary company is consolidated as if
they were one person: s.227 CA 1985. A subsidiary company may not
ordinarily be a member of its holding company: 5.23 CA 1985; and cannot
give financial assistance to persons wishing to buy shares in the holding
company: s.151 CA 1985 (see Chapter 8).

6.7 General Distinctions between Partnerships and
Companies

There are many distinctions between the two organisations, and persons
thinking of setting up a business must be able to decide on the advantages
and disadvantages of the one over the other.

Formalities

There are no formalities for the formation of a partnership, although nor-
mally there will be a formally drafted set of Articles or even a Deed of
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Partnership. Partnerships can be formed by verbal agreement and can
even be recognised by implication from the facts. The incorporation of a
registered company involves compliance with the registration require-
ments under s.1 CA 1985, which involves:

(i)  two or more persons subscribing their names to a Memorandum of
Association (one person for private company limited by shares or
by guarantee;

(i) filing a set of Articles of Association (where a set of Articles is not
filed, those contained in Table A of the Companies (Tables A to F)
Regulations 1985 (S.1. 1985 No 805) will apply);

(iii) filing a Statement of First Directors & Secretary & Registered
Office;

(iv) a Declaration of Compliance by the solicitor engaged in the
company formation; and

(v)  payment of the registration fee (£20).

The Registrar issues a Certificate of Incorporation, which is conclusive
evidence that the formalities of registration have been complied with and
parol evidence cannot be used to dispute the truth of the date on the
Certificate of Incorporation: Jubilee Cotton Mills Ltd v. Lewis [1924] AC
958.

The Memorandum of Association is the primary constitutional docu-
ment of the company and relates to the external aspects of the company.
Thus it will contain a statement of (i) the name of the company;
(ii) whether the company is a public company; (iii) the situation of the
registered office (which establishes domicile); (iv) the objects of the
company; (v) the liability of the members; and (vi) the authorised capital
of the company: s.2 CA 1985. The Articles of Association regulate the
internal aspects of the company including the rights of shareholders and
rules relating to qualification, disqualification, retirement and rotation of
directors. The articles delegate the management of the company to the
board and may delegate residuary powers over the board to the general
meeting of the shareholders.

Separate legal person

A partnership in England and Wales is not a separate legal person, but a
company is separate from the shareholders. This was established in the
celebrated case of Salomon v. Salomon & Co. Ltd [1897] AC 22. The
plaintiff, a manufacturer of boots and shoes, incorporated the defendant
company with a registered capital of £40 000 to take over the business. At
that time the law required at least seven people for the formation of a
company, and this was achieved by Mr Salomon together with his wife
and five children acting as subscribers and taking one share each in the
venture. Subsequently, Mr Salomon sold the business, which he valued at
over £39 000, to the company, receiving in return £20 000 in fully paid
shares, £10 000 in cash (of which £9000 went in discharging debts and
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liabilities of the business), and £10 000 in debentures secured on the
assets of the company. At the time of the collapse of the company, these
debentures were held by a bank from whom Mr Salomon had raised
money to keep the company going. In the trial court the judge suggested
that the company had a right of indemnity against Mr Salomon. The other
signatories of the memorandum were mere nominees of Mr Salomon and
the company was Mr Salomon in another form. He used the company as
his agent. The view of the company as agent of and trustee for him was
also recognised by the Court of Appeal. However, the House of Lords
decided that “The company is at law a different person altogether from
the subscribers to the memorandum: and [...] the company is not in law
the agent of the subscribers or trustee for them’. Thus Mr Salomon was
not liable to indemnify the company’s creditors. This has been called a
‘calamitous decision’ by O. Kahn-Freund (1944) 7 MLR 54, recognising
the validity of ‘one-man companies’.

A person can be controller, managing director and also an employee of
the company under a separate contract: Lee v. Lee’s Air Farming Ltd
[1961] AC 12. This principle of the ‘veil of incorporation’ separates the
incorporators of a company from the company itself. The veil of incorpo-
ration also operates between the companies in a group, so that each
company is regarded as a separate legal entity. Thus in Lonrho Ltd v. Shell
Petroleum Co. Ltd [1980] 1 WLR 627, the plaintiff failed to obtain disclo-
sure of documents in an action against the defendant company of docu-
ments which were held by a subsidiary.

Whereas partnership property is jointly owned by all the partners, a
company owns its own property and no member of the company has any
interest in it. The consequences can be unexpected and disturbing. In
Macaura v. Northern Assurance Company [1925] AC 619, the plaintiff, the
owner of a large timber estate in County Tyrone, formed a company in
which he was the principal shareholder, the other shares being held by his
nominees, and transferred his estate to the company. Subsequently, when
the timber was destroyed by fire, he claimed against the defendant
company under an insurance policy held in his own name. The court held
that, as a shareholder and creditor of the company, he had no insurable
interest in the timber, which was exclusively the property of the company.
In Tunstall v. Steigman [1962] 1 QB 593, Mrs S ran a business in one of a
pair of shops of which she was the landlord. The other shop was leased to
Mrs T. Mrs S sought to terminate Mrs T’s lease to expand her own busi-
ness into the second shop. She had to establish that she needed the
premises to carry on a business run by herself. She had earlier transferred
her business to a limited company, of which she was the controller, and
the court rejected her application on the grounds that the business was
owned and operated by the company and not by her.

There are judicial and statutory exceptions when the corporate veil is
lifted or pierced. This does not ignore the existence of the company but
allows for the separation between shareholders and company, or between
parent and subsidiary companies, to be ignored.
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Judicial lifting of the veil

The occasions when the court will ignore the separate corporate identity
of the company do not conform to any predictable pattern and there are
contradictory decisions. The Court of Appeal has tried to rationalise the
occasions when the veil will be lifted; in addition there are other, more
specialised, occasions when this will be done.

The Adams decision exceptions  As recently as 1985, the Court of Appeal
declared that: ‘In our view the cases ... show that the court will use its
power to pierce the corporate veil if it is necessary to achieve justice irre-
spective of the legal efficacy of the corporate structure’: Re A Company
[1985] BCLC 333. The Court of Appeal rejected this approach in Adams
v. Cape Industries plc [1990] Ch 433, which rationalised the occasions
when the court will be prepared to intervene. The case concerned an
attempt to enforce judgments obtained in the USA against the defendant
company and involved establishing that the UK registered company was
present in the USA through the agency of a wholly-owned subsidiary. It
was therefore necessary to pierce the veil between the subsidiary and the
parent. The court considered the occasions when they would lift the veil
under three heads: (i) where the companies were a ‘single economic unit’;
(ii) where one company was a mere ‘facade’; and (iii) where one company
is an agent for the other.

With regard to (i), the court limited lifting the veil to cases involving
the interpretation or construction of a statute, contract or other docu-
ment. Thus in The Roberta (1937) 58 LI1. L.R. 159, a parent company was
held to be liable in respect of bills of lading signed by a subsidiary, since
the subsidiary was a separate legal person ‘in name only and probably for
the purposes of taxation’. And in Holdsworth & Co. v. Caddies [1955] 1
WLR 352, the defendant’s claim that, as managing director of the parent
company, he could not be ordered to devote his energies solely to the
affairs of the subsidiaries since they were separate legal persons was
rejected as too technical. And in Revion Inc. v. Cripp & Lee Ltd [1980]
FSR 85, where the court was prepared to regard the parent company as
proprietor of a trademark actually registered in the name of a wholly-
owned subsidiary, the court found that the mark ‘is an asset of the Revlon
group of companies regarded as a whole’. The court further stated: ‘This
... does not, in my opinion, constitute what is sometimes called a piercing
of the corporate veil; it recognises the legal and factual position resulting
from the mutual relationship of the various companies.’

With regard to (ii), the court accepted the piercing of the veil where the
corporate structure is a mere facade used to enable the corporators to
perpetrate a fraud or to avoid the consequences of a valid contractual
obligation. In Gilford Motor Co. Ltd v. Horne [1933] Ch 935, Horne had
been employed by the plaintiff company and was bound by a restraint of
trade clause which prevented him from soliciting the clients of his
employer on leaving their employ. On leaving he attempted to escape the
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clause by forming a company through nominees. The court held that the
company was a sham and the covenant was enforced against both Horne
and the company. Another example of this is Jones v. Lipman [1962] 1
WLR 832, where Lipman sought to escape specific performance of a con-
tract for the sale of land by transferring the land to a company. In Re FG
(Films) Ltd [1953] 1 All ER 615, the court rejected the claim that the
company had made a film which could then be registered as a British film.
The company had a share capital of 100 £1 shares, of which ninety were
held by the American company which financed the film. The court found
that the English company was an agent of the American company, and
that the film was consequently an American film. This could be seen as a
facade case.

With regard to (iii), the court held that a subsidiary may act as an agent
for a parent company, in which case the parent company will be bound by
its actions. It stated, however, that in the absence of an express agreement
it will be difficult to establish. This is to prevent a judge from implying an
agency relationship merely from the fact that one company controls
another, which would result in the lifting of the corporate veil as often as
s/he chose to exercise the right, leading to unpredictability in the law. In
Smith, Stone and Knight Ltd v. Birmingham Corpn [1939] 4 All ER 116, the
plaintiff company acquired a business which was carried on by a wholly-
owned subsidiary on the plaintiff’s land held under a yearly lease to the
subsidiary. The corporation compulsorily acquired the premises but
refused to pay compensation for the loss of the subsidiary’s business, since
the subsidiary’s lease was too short. The court held that the plaintiff was
entitled to claim as it was the principal carrying on business through the
subsidiary as agent. The decision seems unjustifiable.

In Cape Industries, the court refused to lift the veil under any of the
grounds. It was not a case concerning the interpretation of a contract,
statute or other document for the purposes of (i). The fact that the
company, although a wholly-owned subsidiary, was an independent
corporate entity with its own management ruled out (ii), and a finding
that the subsidiary was not acting as an agent for the parent but carried on
business from its own fixed place of business in the USA ruled out (iii).

With regard to exception (i), the court seems to have limited the impor-
tance of D.H.N. Food Distributors Ltd v. Tower Hamlets LBC [1976] 1
WLR 852 by declaring that it is a case which involved the relevant
statutory provisions for compensation. In this case D.H.N. had two
wholly-owned subsidiaries. The parent operated a cash and carry busi-
ness; one subsidiary owned the property on which the business was carried
on and the other owned the transport. The local authority compulsorily
acquired the land on which the business was carried on and paid compen-
sation to the subsidiary but rejected a claim from the parent for loss of the
business, since the parent used the land as a mere licensee and not under
a lease. Lord Denning MR in the Court of Appeal stated: ‘The three
companies should, for present purposes, be treated as one and the parent
company, D.H.N., is that one’. Goff Ly declared: “This is a case in which
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one is entitled to look at the realities of the situation and to pierce the
corporate veil.’

This decision has been criticised in a later case on the grounds that ‘it is
appropriate to pierce the corporate veil only where special circumstances
exist indicating that it is a mere fagade concealing the true facts’
Woolfson v. Strathclyde Regional Council 1978 SLT 159, a stance also
taken in National Dock Labour Board v. Pinn & Wheeler Ltd and Others,
15 March 1989 (LEXIS).

In Creasey v. Beachwood Motors Ltd [1992] BCC 639, the plaintiff
obtained the substitution of BM Ltd as defendant to a claim for damages
for wrongful dismissal against its subsidiary, WLtd under Order 15, rule
7(2) of the Rules of the Supreme Court (RSC). BM Ltd had paid off
WLtd’s debts (except the plaintiff) and taken over its assets. WLtd had
since been dissolved as a defunct company under s.652 CA 1985. Both
companies were in the control of the same persons. However, in Ord and
Another v. Belhaven Pubs Ltd (1998) The Times April 7, the Court of
Appeal overruled Creasey as a wrong application of piercing the corpor-
ate veil and a misuse of the power of substitution in the RSC. The state-
ment of Slade Ly in Adams that: ‘Neither in this class of case nor in any
other class of case is it open to this court to disregard to principle of
Salomon v. Salomon & Co. Ltd [1897] AC 22, merely because it considers
it just to do so’ has been restated in Yukong Line Ltd of Korea v.
Rendsburg Investments Corpn of Liberia (No. 2) [1998] 1 WLR 294, where
the trial judge refused to pierce the corporate veil and find the controller
of a company the undisclosed principal in a charterparty which the
company he controlled had repudiated and where he had subsequently
frustrated a Mareva injunction by transferring this company’s assets to
another company within his control.

Other exceptions The court has been prepared to lift the veil of incorpo-
ration in time of war to identify the nationality of the company in relation
to the nationality of its dominant shareholders. Thus in Daimler Co. Ltd v.
Continental Tyre and Rubber Co. (Great Britain) Ltd [1916] 2 AC 307, the
Continental Tyre and Rubber Co. Ltd was regarded as an enemy alien
because its shareholders (with one exception) were German nationals res-
ident in Germany. The same approach was taken in The Polzeath [1916]
32 TLR 674.

For the purposes of liability for tax, which is based on residence, the
court treats a company as residing at the true place of management. Thus
in Unit Construction Co. Ltd v. Bullock (Inspector of Taxes) [1960] AC 351,
three companies registered in Kenya were wholly-owned subsidiaries of a
UK registered company and, since the parent exercised real control and
management of the subsidiaries, they were ‘resident in the UK’ for the
purposes of the Finance Act 1953, 5.20(9).

The veil of incorporation is lifted to establish the company’s tortious or
criminal liability where proof of the company’s intention is required to
establish liability. Under the ‘identification theory’, the court attributes



Business Organisations 167

the intention or knowledge of a person identified with the company as the
intention or knowledge of the company. The leading case is Lennard’s
Carrying Co. Ltd v. Asiatic Petroleum Co. Ltd [1915] AC 705. The appel-
lant shipowners were sued for damages for the loss of a cargo in a fire
caused when a ship ran aground when defective boilers made it un-
navigable. A defence existed if the company could show that the loss hap-
pened without its ‘actual fault or privity’. The House of Lords ruled that
fault and privity could be established in respect of a company by establish-
ing the existence of fault or privity in the mind of a person who is ‘the
directing mind and will’ of the company. The company was liable because
of the failure of the dominant director to rebut the presumption of liabil-
ity by establishing that was not aware of the unseaworthiness of the ship.

In H. L. Bolton (Engineering) Ltd v. T. J. Graham & Sons Ltd [1957] 1
QB 159, where a corporate landlord was capable of an intention to occupy
premises, Denning LJ stated, ‘A company may ... be likened to a human
body. It has a brain and nerve centre which controls what it does. It also
has hands which hold the tools and act in accordance with the directions
from the centre. Some of the people in the company are ... nothing more
than hands to do the work ... Others are directors and managers who rep-
resent the directing mind and will of the company, and control what it
does. The state of mind of these managers is the state of mind of the
company and is treated by the law as such.’

The identification theory was used for the first time in 1944 to establish
criminal liability of companies. In that year, companies were convicted of
intent to deceive, DPP v. Kent and Sussex Contractors Ltd [1944] KB 146;
and for conspiracy to defraud, R v. ICR Haulage Ltd [1944] KB 551. The
House of Lords limited liability to acts by the board, the managing direc-
tor and other superior officers or people to who they have delegated full
discretion to act independently of instructions. In Tesco Supermarkets Ltd
v. Nattrass [1971] 2 All ER 127 the branch manager was not the represen-
tative of the company for the purpose of liability under the Trade
Descriptions Act 1968 for misleading pricing (see p. 484).

Companies cannot be guilty of murder where there is a statutory
penalty of life imprisonment but can be guilty of manslaughter R v. HM
Coroners for East Kent, ex parte Spooner (1987) 3 BCC 636, DC. The case
arose from the loss of the Herald of Free Enterprise, with the death of
nearly 200 passengers. The company, along with five senior managers, was
charged with manslaughter but the prosecution failed to establish the nec-
essary mens rea for any single manager. The court’s refusal to aggregate
the knowledge and intentions of a number of directors to form a compos-
ite intent for the company resulted in the collapse of the case against the
company; R v. P & O Ferries (Dover) Ltd (1990) 93 Cr App Rep 72. The
first conviction of a company for manslaughter arose from the deaths of
four teenagers sent on a canoeing trip by a company operating an activity
centre, where the managing director’s mens rea was attributed to the
company; R v. OLL Ltd (1994) The Times, 9 December. This highlighted
the fact that it is easier for a large company to escape liability than a small
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company. In Re British Steel plc (1994) The Times, 31 December, the
company was liable for the death of an employee through a breach of
the Health and Safety at Work Act 1974. The company’s argument that it
had satisfied the requirement of s.3 requiring the company to take such
care as was reasonably practicable to ensure that an employee was not
exposed to a risk by delegating the work to experienced subcontractors
and that there was no involvement of the directing mind and will of the
company was rejected by the Court of Appeal, who held that the
company could not escape liability by setting up safe systems of work in
the boardroom.

The Law Commission has proposed the creation of a new offence of
corporate killing, in which death would be regarded as having been
caused by the conduct of a corporation if it was caused by a failure in the
way in which the company’s activities were managed or organised. A
company would be guilty only if its conduct fell far below what could rea-
sonably be expected. The Commission has proposed that the offence
should be formulated in such a way that it is not necessary to identify any
individual with the company in order to convict it. This could therefore
equalise the position between small and large companies.

Statutory lifting of the veil

The statutory exceptions include s.24 CA 1985. This is of little significance
since the existence of single member private companies. It provides that if
a company, other than a private company limited by shares or guarantee,
carries on business for more than six months with less than two members,
any person who (a) was a member of the company during that time, and
(b) knew it was carrying on business with less than two members, will be
jointly and severally liable for the company’s debts during that period.
Liability of directors can also arise where directors of a company created
as a public company carry on business without first having received a
certificate from the Registrar of Companies to the effect that the statu-
tory minimum capital has been raised: s.117 CA 1985. This is also of little
real significance. Further examples are s.349(4) CA 1985 (see Chapter 8);
and ss212, 213, 214 and 217 of the Insolvency Act 1986 (see pp. 576-579
below).

Limited liability

All partners have unlimited personal liability for the firm’s debts: s.9 PA
1890. The only exception is for limited partners in partnerships created
under the Limited Partnerships Act 1907, which are extremely rare. Only
limited liability companies allow people to invest capital in a company
without risk of further loss. Limited liability may be less of a real advan-
tage in very small companies where shareholders will also be directors,
since banks and suppliers will only lend or supply such companies where
the directors stand as guarantors and/or surety for any credit advanced.
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In addition, the Insolvency Act 1986 can make a director of a company
personally liable to contribute to company debts beyond the limit of any
shares that may be held under s.212 (misfeasance), s.213 (fraudulent
trading) and s.214 (wrongful trading) (see Chapter 19). Companies
cannot exempt directors from such liability: s.310 CA 1985, but directors
will now generally insure themselves against such liability. Under s.310(3)
the policy can be taken out and the premiums paid by the company, but
this must be disclosed in the Directors’ Report.

Change in business

The partners in a partnership can carry on any legal business on which
they agree and can change the business of the firm without formality. A
company is restricted by the objects clause of the Memorandum of
Association. However, under s.3A CA 1985, a company can register as a
‘general commercial company’ which enables it to carry on any trade or
business whatsoever with power to do such things as are incidental or con-
ducive to the carrying on of any trade or business. There is an unrestricted
right to alter the objects by special resolution, s.4 CA 1985.

The problem of the ultra vires doctrine, which made void contracts
outside the company’s objects, has been negatived, as has the position of
directors contracting on behalf of the company beyond their authority
(see Chapter 8).

Perpetual succession

A partnership will be dissolved by the death or bankruptcy of one of the
partners or on his giving notice, failing agreement to the contrary: s.32
PA 1890. The retirement of a partner also terminates a partnership:
s.26(1) PA 1890. It can also be dissolved by the court on other grounds:
s.35 PA 1890. A company continues to exist as a separate legal person
despite changes in its membership or even the death of all of them until it
is wound up under the Insolvency Act 1986. Changes in the membership
of the company will have no effect on the continued existence of the
company. This enables control of companies to change by way of mergers
or take -overs.

Participation in management

While all partners have a right to take part in the management of the
business: 5.24(5) PA 1890, the management of a company is delegated to
the board of directors: Table A, Art. 70. This allows investors to escape
managerial obligations but is a problem where a shareholder wants a right
of participation, since directors can be removed by an ordinary resolution
of the General Meeting: s.303 CA 1985.

A way round this problem is shown in Bushell v. Faith [1970] AC 1099,
where there were three equal shareholder/directors, each holding 100
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shares. An attempt by two of the shareholder/directors to remove the
third from the board by a general resolution was frustrated by a provision
in the company’s constitution that, in the event of a resolution to remove
a director from the board, the shares held by that director should, on a
poll, have three votes per share as opposed to the normal one vote per
share. In the absence of such a stipulation the director of a quasi-partner-
ship company may claim that his/her exclusion from management entitles
him/her to petition for the just and equitable winding up of the company
under s.122(1)(g) Insolvency Act 1986: Ebrahimi v. Westbourne Galleries
Ltd [1973] AC 360; or to petition under s.459 CA 1985, on the grounds
that the exclusion is ‘unfairly prejudicial to the interests of the members,
and request the court to order that the member’s shares be bought by the
other members or by the company under s.461(2)(d) CA 1985 at a value
to be fixed by the court (see Chapter 8).

Public scrutiny

Partnership affairs are private, whereas each limited liability company is
required to file an Annual Return to the Registrar of Companies. This is
filed at the Companies Registry, to which the public has access. These
rules are considerably relaxed for small private limited companies and
groups defined by statutory criteria. Medium-sized private companies and
groups also benefit from some relaxation.

There are three criteria in 5.248 CA 1985, and companies must comply
with two out of three of the criteria every other year in order to qualify for
exemption from the Annual Return. The same exemptions apply to
groups of private companies.

Criteria Small Medium
Turnover £2.8m £11.2m
Assets £1.4m £5.6m
Employees 50 250

Another aspect of scrutiny is the need for accounts to be audited: s.235
CA 1985. Under the Audit Exemption Regulations 1994, companies with a
turnover of £90 000 or less and a balance sheet total of not more than
£1.4m, are entirely exempt from the statutory audit of their annual
accounts: s.249A(1) CA 1985. From the same date, companies with a
turnover between £90 000 and £350 000 and a balance sheet total of less
that £1.4m will also be exempt, provided that the directors ensure an ‘inde-
pendent report’ is prepared by a suitably qualified accountant: s.249A(2)
CA 1985. Although directors can exempt their companies from a statutory
audit, shareholders do have certain safeguards. Any member or group of
members holding at least 10 per cent of any class of the issued share
capital may require that a company obtains an audit. If those members
wish to have an audit the company must be notified in writing one month
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before the year end: s.249B(2) CA 1985. Certain companies are not enti-
tled to take advantage of these exemptions, regardless of size. These
include public companies, banking and insurance companies (including
insurance brokers), anyone authorised under the Financial Services Act
1986 and a parent or a subsidiary undertaking, s.249B(1) CA 1985.

A company is not entitled to the exemption unless the accounts contain
a statement by the directors to the effect that the company fulfils the nec-
essary requirements, in particular that the company has kept proper
accounting records, that the accounts give a true and fair view, and that
no shareholder has requested an audit: s.249B(4) CA 1985; (The
Companies Act 1985 (Audit Exemption) Regulations 1994).

Entry of new partners or members

A partner needs the consent of all other partners to transfer his/her part-
nership share, which means that there is a power of veto by each partner
over new entrants, unless the partnership agreement specifies to the con-
trary. This has the disadvantage that it makes a partner’s share of the firm
difficult to transfer. One of the stated advantages of a limited liability
company is that the capital is divided into freely transferable shares,
which carries with it the disadvantage that there is no control over
changes in membership. In practice, however, most small private compa-
nies restrict transferability of shares by using a form of pre-emption clause
in the Articles of Association. This may provide that members require the
consent of other members before they can transfer their shares; it may
require the member to offer the shares first to existing members before
they can be offered elsewhere; and there may even be an obligation on
the other members or directors to buy up the shares: Rayfield v. Hands
[1960] Ch 1. A private company’s articles will often give directors absolute
discretion to refuse to register transfers of shares, in which case the court
will not intervene to order registration unless they exercised their power
in bad faith: Re Smith & Fawcett Ltd [1942] Ch 304. The burden of
proving bad faith is on the person seeking to register: Charles Forte
Investments Ltd v. Amanda [1963] 2 All ER 940.

Raising loans

A partnership is restricted to raising loans on the security of fixed charges,
whereas a company can create floating charges over the whole under-
taking or a part of the undertaking, including circulating assets such as
stock and book debts (see Chapter 10).

Limits on size

There is a maximum of twenty partners in a non-professional partnership,
but no restriction on the number of shareholders.
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Recommended Further Reading

Company Law, J. Dine, 3rd edn (Macmillan Professional Masters, 1998).

Questions

1 What is the purpose of a company limited by guarantee, and what
examples of the format can you identify?

2 |dentify five differences between a public and private company limited
by shares.

3 Why should the decision in Salomon v. Salomon & Co. Ltd be
described as ‘calamitous’?

4 On what occasions did the Court of Appeal in Adams indicate that they
would be prepared to lift the veil of incorporation?

5 When is the alter ego doctrine used?

6 Why is limited liability not always a ‘real’ advantage of the limited liabil-
ity company?

7 Limited liability companies are generally subject to public scrutiny. What
form does this scrutiny take, and are there exceptions?

8 How, in a small private company, can a shareholder/director ensure his

or her right to participate in the management of the company?
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7 The Law of Partnerships

Learning Objectives

After reading this chapter you will know about:

the nature and formation of the partnership

the rights and duties of partners

the powers of partners to bind the firm contractually

the liability of partners for the contracts and other obligations of the firm
and for torts committed by the firm or the partners

the ways in which a partnership can be dissolved

Limited liability partnerships

AWON =

oo

7.1 The Essentials of Partnership

The definition of a partnership as ‘the relation which subsists between
persons carrying on a business in common with a view of profit;
Partnership Act 1890 s.1(1) establishes the essential criteria required for
proving the existence of a partnership. These are: (i) the existence of a
business; (ii) carried on in common; (iii) with a view of profit. The
definition stresses that partnership is a relationship and not an organisa-
tion in its own right with a separate legal personality. This absence of legal
personality and the lack of limited liability of the partners is confused by
the way in which partnerships are treated. Thus the firm can sue and be
sued in its own name under the Rules of the Supreme Court, but any
judgment against the partnership is binding on the partners. In addition,
the Insolvent Partnerships Order 1994 (SI 1994/2421) allows a partner-
ship to be treated as an entity which can enter arrangements with its cred-
itors in the same way as can a limited company (see Chapter 19). To add
to the confusion, partnerships in Scotland do have a separate legal per-
sonality, but partners do not enjoy limited liability.

Partnership law is contained in the Partnership Act 1890 (and all statu-
tory reference in this chapter will be to this Act unless otherwise stated),
which was largely declaratory with the exception of s.23. It neither codifies
nor consolidates the law and must be read in conjunction with the case
law. It is possible for all the provisions concerning the rights and duties of
the partners to be varied by the consent of the partners, and many other
areas of the Act are excluded by contrary intention.

There are no formalities for the creation of the partnership and, while
the partners can draw up a formal deed of partnership or written articles,
a partnership can be created by oral agreement or by implication. In Reid
v. Hollingshead (1825) 4 B&C 867, the plaintiff, a London merchant,
asked a firm of Liverpool brokers to buy 1000 bales of cotton for him and
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take a one-third interest in the proceeds of sale instead of commission. In
subsequent letters the relationship between the parties was referred to as
a ‘joint account’, a ‘joint venture’, a ‘joint concern’, a ‘joint purchase’, a
‘joint speculation’ and a ‘joint cotton adventure’. The brokers insured and
stored the cotton and later charged it to the defendant as security for a
loan. The plaintiff sued for conversion but the court held that the defend-
ant had a good title, since the brokers were partners of the plaintiff. In
Walker West Developments v. F. J. Emmett [1978] 252 E.G. 1171, the court
identified as a partnership a business relationship between a land owner
and a builder in respect of a development contract which provided for
sharing the profits from the development. The fact that there was no
agreement regarding the division of losses was not important, and that,
failing agreement, they would be shared in accordance with the provisions
of the Partnership Act 1890.

The existence of a business

Partnerships are limited to a commercial aim — unlike registered compa-
nies, which can have non-commercial and charitable aims. Business
includes ‘every trade, occupation or profession’: s.45, although certain
professions are prohibited from operating as a partnership, such as the
Bar. The essence is that there must be some commercial venture. This
excludes relationships whose basis is merely joint ownership of property
without any common commercial venture; thus in, s.2(1) ‘Joint tenancy,
tenancy in common, joint property, common property, or part ownership
does not of itself create a partnership ... whether the tenants or owners
do or do not share any profits made by the use thereof.’

In Keith Spicer Ltd v. Mansell [1970] 1 All ER 462, the defendant and
another person intended to set up a company to take over and run a
restaurant owned by the defendant. They opened a bank account in the
name of the proposed company but left off the word ‘Limited’. The
second promoter ordered goods from the plaintiff for the proposed
company, which was never formed, and the plaintiff sued the defendant
for the price, arguing that the two persons were partners. The Court of
Appeal held that the defendant and the other promoter were working to
form a company but not ‘carrying on a business in common with a view of
profit’ within the meaning of the Act. Had they actually started trading in
anticipation of the company’s incorporation the decision would have been
different.

Partnership can be formed for the purpose of carrying through one
transaction: Mann v. D’Arcy [1968] 2 All ER 172.

Carried on in common
There must be participation by two or more persons in the business. The

distinction that is important here is between being merely connected with
the business in some capacity and participating actively within it. In
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Britton v. The Commissioners of Customs & Excise [1986] VATTR 204, the
court rejected the existence of a partnership between a husband and a
wife where the wife merely helped in what was the husband’s business.
This contribution derived from the domestic relationship rather than
anything by way of partnership. In Saywell v. Pope [1979] STC 824,
Mr Saywell and Mr Pope were partners and their wives did some work for
the firm. The firm expanded in 1973, after which the wives took a more
active part in the business. The firm’s accountant suggested that the four
should draw up a partnership agreement; this was done, but the agree-
ment was not signed until June 1975. Between 1973 and June 1975, the
bank mandate still only mandated Mr Saywell and Mr Pope, the creditors
and customers were not notified of any change in the constitution of the
firm, and the wives contributed no capital. A share of the profits had been
credited to them for 1973 and 1974 but they had never drawn on them. In
April 1973, the significance of their joining the firm had been explained to
them and they had not objected to liability for the debts of the business.
The court agreed with the Inland Revenue that the wives only became
partners in 1975 since, before the signing of the agreement, the wives had
never done anything in the capacity of partners; they had never been inte-
grated into the firm.

With a view of profit

The major criteria for establishing a partnership is sharing the profits
from the business. Prior to Cox v. Hickman (1860) 8 HL Cas 268, the
mere receipt of a share of the pofits was sufficient to establish a partner-
ship. In that case, a partnership got into financial difficulties and the cred-
itors allowed the partners to run the business under their supervision as
trustees, taking a percentage of the profits each year until their debts were
discharged. The court held that the creditors were not partners in the
firm. The decision of the House of Lords is now found in s.2(3), which
states: “The receipt by a person of a share of the profits of a business is
prima facie evidence that he is a partner in the firm, but receipt of such a
share, or of a payment contingent on or varying with with profits of the
business, does not of itself make him a partner in the business.’

This was followed in Britton v. The Commissioners of Customs & Excise
(1986), where the profits from the business were paid into a joint bank
account which was both a business account and the domestic account
from which the wife drew. The court held that: “The profit was Mr
Britton’s and Mrs Britton as his wife had access to it.” Sharing profits did
not of itself create a partnership. And in Saywell v. Pope (1979), the fact
that the wives did not draw on the share of profits credited to them was
regarded as evidence of absence of receipt of those profits, which
required something more than a mere entry in the accounts. What is
required is a business in common as well as the sharing of profits. While
the sharing of the profits may not itself be sufficient to create a partner-
ship, the sharing of the losses may be taken as strong evidence of such a
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relationship, but once again not one that is conclusive. Thus it was
regarded as significant in Northern Sales (1963) Ltd v. Ministry of National
Revenue (1973) 37 DLR (3d) 612, but not in Walker v. Hirsch (1884) 27
ChD 460, where the plaintiff and the defendants had entered into a part-
nership agreement under which the plaintiff was to be paid £180 p.a. plus
one-eighth of the net profits and he was also to bear one-eighth of the net
losses. He also lent the business £1500. The agreement provided for four
months’ notice on either side. The defendants gave the plaintiff four
months’ notice and he sued for the winding up of the firm, claiming that
he was a partner. The court held that he was an employee; this was merely
a contract of loan repayable when he left the firm’s employment.

The Act attempts to clarify the position and identifies five particular
situations when a partnership will not arise: s.2(3):

(a) The payment of a debt by instalments out of the profits of a business.

(b) Remuneration of a servant or agent by a share of the profits.

(c) Payment to a widow or child of a deceased partner of a portion of
the profits by way of an annuity. [Note that the provision is extended
to widowers by s.6(b) Interpretation Act 1978.]

(d) The advance of a loan to a business ... under which the lender shall
receive:
e arate of interest varying with the profits; or
e ashare of the profits, provided that the contract is in writing and
signed by the parties thereto.

(e) Payment to a vendor of a business of a portion of the profits by way
of an annuity or otherwise in respect of the sale of the goodwill of
the business.

It is important to distinguish between partners and creditors, covered
by s.2(3)(a) and (d) above. The first presents no problems but, in respect
of s.2(3)(d), the court basically looks to the intention of the parties. In
Re Megavand (ex parte Delhasse) (1878) 7 ChD 511, Delhasse lent
£10 000 to a business, which was repayable only on the dissolution of
the firm. The agreement stated expressly that he was not a partner but
he received a fixed proportion of the profits and had the right to inspect
the accounts and dissolve the firm. The court held that he was a partner.
The court was influenced by the fact that the ‘loan’” was the firm’s capital
basis. In Pooley v. Driver (1877) 5 ChD 458 the loan agreement con-
tained a promise by the partners and the lender to observe the
covenants of the partnership agreement which gave the lender equal
rights with the partners in enforcing the agreement, and this and the
profit-sharing made him a partner. In Re Young, ex parte Jones [1896] 2
QB 484, Jones and Young entered an agreement under which Jones
would lend £500 to Young to be repaid at the rate of £3 per week out of
the profits. Jones was to help in the office, have control over the money
he had advanced and be entitled to draw bills of exchange. He also had
a right to enter into a partnership within seven months. He was held not
to be a partner.
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The stipulation in (d) was construed literally in a dictum in Re Fort, ex
parte Schofield [1897] 2 QB 495 where Smith LJ said that, ‘if the benefit of
the section is desired by the lender, then, under the proviso, the contract
must be in writing’.

In Pratt v. Strick (1932) 17 T.C. 459 a medical practitioner assigned his
practice on terms that he would live for three months in the house where
the practice was carried on and introduce patients, during which time he
was entitled to half the profits and liable for half the expenses. There was
no partnership; the practice passed to the purchaser from the date of the
assignment.

Persons receiving money under (d) and (e) above are deferred creditors
of the partnership: s.3; and will not be repaid their debts unless and until
all other creditors of the firm have been paid: s.3, Re Fort, ex parte
Schofield [1897] 2 QB 495.

The sharing of gross returns can never give rise to a partnership: s.2.(2).
In Cox v. Coulson [1916] 2KB 177 the defendant, the lessee of a theatre,
made an agreement with the manager of a group of travelling players to
present a play in the theatre. The defendant was to provide the theatre
and pay for lighting and advertising and receive 60 per cent of the box
office receipts. The plaintiff was injured by a shot during a performance.
The defendant was not liable.

7.2 The Formation of a Partnership
Persons capable of being partners

A limited liability company can be a partner if authorised by its memoran-
dum of association: Newstead (Inspector of Taxes) v. Frost [1980] 1 All ER
363. An enemy alien cannot be a partner.

A minor can be a partner but can repudiate the agreement at any time
during minority or during a reasonable period thereafter, but will be
unable to recover any money paid under the partnership agreement
unless there is a total failure of consideration. In Steinberg v. Scala (Leeds)
Ltd [1923] 2 Ch 452, the plaintiff purchased shares in the defendant
company, paying money on application and on one further call made by
the company. Being unable to meet any further calls, she repudiated the
contract while still a minor and claimed recovery of the money already
paid. The claim for recovery failed as there had been no total failure of
consideration since the plaintiff had received what she had contract for.
In Corpe v. Overton (1833) 10 Bing 252, the plaintiff, while a minor,
agreed to enter a partnership and deposited £100 as security for due per-
formance of the contract. He rescinded the contract before the partner-
ship came into being and was able to recover the deposit since there was
total failure of consideration. The minor will not be liable for any of the
firm’s debts during minority but can ratify them on majority: Minors’
Contracts Act 1987. Capital invested by a minor can be used to meet the
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firm’s debts. The minor can be the firm’s and the other partners’ general
agent even though without personal contractual capacity.

A person who is unsound of mind can escape from a partnership agree-
ment if s/he can show that s/he was unsound of mind when s/he entered
the agreement and that the other partner(s) knew that s/he could not
understand the nature of the agreement. The fact that a partner is
unsound of mind is a ground for the other partner(s) to petition for the
firm’s dissolution.

Salaried partners

In many firms of solicitors there are people who are described as ‘salaried
partners’, whose names are listed on the stationary but who do not receive
a share of the profits. The position of these ‘partners’ is not covered by
the Act. In Stekel v. Ellice [1973] 1 WLR 191, Megarry J discussed the
‘salaried partner’. He contrasted people who were employees whose only
qualification was being held out as a partner with a situation where there
was a partnership deed with all the partners except one sharing the
profits, the one being paid a fixed salary. In this case, the person could be
a true partner if s/he is entitled to a share of the profits on winding up. He
concluded: ‘it seems to me that one must in every case look at the terms
of the relationship to ascertain whether or not it creates a true partner-
ship’. In Nationwide Building Society v. Lewis [1997] 1 WLR 1181.
Mr Lewis, a solicitor trading as a sole principal, was joined by W as a
salaried partner and W’s name was added to the letterheading. L handled
a matter for the plaintiff but the final report to them was on stationary
with both L and W’s names. W claimed that he was not a partner and not
liable for L’s negligent acts. The High Court held that the title of salaried
partner did not create a partnership and that W was not liable as a
partner for L’s actions. The court’s decision that as was, however, liable
under s.14(1) as having been held out as a partner was overruled on
appeal (see p. 184).

Firm and firm name

‘Persons who have entered into a partnership ... are ... called collectively
a firm’: s.4. The firm has no independent personality. However, it can sue
and be sued in its firm name under the Rules of the Supreme Court, but a
judgment against the firm will be against all the partners. Partners may
trade under any ‘firm name’ they please but where the name is not a com-
bination of their own names, the name is subject to: (i) compliance with
the Business Names Act 1985; and (ii) the common law tort of passing off.

The Business Names Act 1985

Where a firm carries on business under a name which does not consist
of the surnames of all the partners (both individual and corporate),



The Law of Partnerships 179

there is a restriction on the use of words giving the impression that the
business is linked with central or local government: s.2(1); in addition,
certain words require prior permission: for example, bank, building
society, trust and so on: s.3. Where a business name is used, the sta-
tionery and so on, must carry the names and addresses of the individual
partners and a notice must be prominently displayed at the place of
business with the same information: s.4(3). For firms with more than
twenty partners the provision in respect of stationery and so on is
replaced by a statement that the list of partners is available for inspec-
tion at the principal place of business. The sanction for non-compliance
with the Act is the discretionary power of the court to dismiss legal pro-
ceedings on any contract made when the plaintiff was in breach of s.4(1)
or (2):s.5.

Passing off

The firm name must not be so like that of an existing business as to cause
confusion in the mind of the public. In Ewing v. Buttercup Margarine Co.
Ltd (1917) 2 Ch 1, the plaintiff, who traded in dairy products in the north
of England and Scotland as the Buttercup Dairy, successfully obtained an
injunction against the defendant company, which was registered in
London. Normally the two concerns must also carry on the same business
but this is not absolutely necessary. In Annabel’s (Berkeley Square) v.
G. Schoek (trading as Annabel’s Escort Agency) [1972] RPC 838, the
plaintiff was able to obtain an injunction to prevent the defendants from
using their name in a way which would damage the goodwill of their
nightclub.

A firm name may consist of the proper names of the partners despite
the possibility of confusion provided it does not advertise or mark its
goods so as to confuse the public. The court will prevent persons trading
under their own name where there is an intention to deceive the public:
Croft v. Day (1847) 7 Beav. 84. A person may trade under an acquired or
‘pet name’: Jay’s Ltd v. Jacobi [1933] All ER 690.

7.3 Illegal Partnerships

Partnership can be illegal because the business is intrinsically illegal, as in
Foster v. Driscoll [1929] 1 KB 470, where the shipping of alcohol into the
USA during prohibition was contrary to the laws of a friendly foreign
state; or because the business is carried on illegally. In Dungate v. Lee
[1967] 1 All ER 241, the plaintiff and the defendant set up in business as
bookmakers. Only the defendant had a bookmaker’s permit, but the
plaintiff did not deal with clients. The court held that the Betting &
Gaming Act 1960 did not require each partner to have a permit and the
partnership was legal and valid. A partnership is an illegal association if
the number of partners exceeds the legal maximum, which is twenty for
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trading partnerships. Solicitors, accountants and stockbrokers are not
subject to any limitation: s.716 C.A. 1985; and many professional firms
have been exempt by statutory instrument including patent agents, sur-
veyors, auctioneers, valuers, estate agents, land agents, actuaries, consult-
ing engineers, building designers and loss adjusters.

7.4 The Relationships of Partners to Persons Dealing
with Them

Powers of partners to bind the firm

Every partner is an agent of the firm and his/her other partners for the
purpose of the business of the partnership; and the acts of every partner
who does any act for carrying on in the usual way business of the kind
carried on by the firm bind the firm and his/her partners, unless the
partner has, in fact, no authority for the firm in the particular matter, and
the person with whom s/he is dealing either knows that s/he has no
authority, or does not know or believe him/her to be a partner: s.5. Thus
for the third person to be able to hold the firm liable:

(i)  the act must be in relation to the partnership business;
(i)  the act must be for carrying on business in the usual way; and
(iii) the act must be as a partner and not as an individual.

In respect of (i), s.7 provides that where a partner ‘pledges the credit of
the firm for a purpose apparently not connected with the firm’s ordinary
course of business, the firm is not bound, unless he is in fact specially
authorised by the other partners’. However, the section preserves the indi-
vidual liability of the partner.

Point (ii) is illustrated by Goldbergs v. Jenkins (1889) 15 VLR 36, where
a partner borrowed a sum of money at 60 per cent per annum interest
instead of between 6 and 10 per cent. The firm was not liable. In United
Bank of Kuwait v. Hammoud [1988] 1 WLR 1051, the Court of Appeal
decided that it was the usual type of business for a firm of solicitors to give
undertakings to a bank on behalf of a client: that is, that the client’s
money in the firm’s account would in the future be transferred to the
bank. The court took evidence from an ex-president of the Law Society.
Further, if by agreement between the partners, any restriction shall be
placed on the power of the partner to bind the firm, no act in contraven-
tion of the agreement is binding with respect to persons having notice of
the restriction: s.8. In Watteau v. Fenwick [1893] 1 QB 346, the plaintiff
supplied cigars on credit to the manager of a hotel, who was expressly for-
bidden to buy cigars on credit. Since cigars were articles that would
usually be purchased by a hotel and it was within the scope of the usual
authority of a manager of a hotel to buy such goods, the defendant was
liable.
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7.5 The Distinction between Actual and Usual Authority
of Partners

The partnership agreement will not usually specify the partner’s actual
authority, but it is common to find restrictions so that junior partners may
be prohibited from contracting for goods or services beyond a certain
level. Usual authority is much more important and depends on whether it
is a trading or non-trading firm. In Wheatley v. Smithers [1906] 2 KB 684,
Ridley j said, ‘trading implies buying or selling’ and on that basis held that
an auctioneer was not a trader. The distinction was approved in Higgin v.
Beauchamp [1914] 3 KB 1192, where cinema proprietors were held to be
a non-trading partnership. The usual authority of partners has been
established as follows.

Trading partnerships

In the absence of express prohibitions the partner is authorised to:

@i) sell partnership goods;

(i)  pledge the partnership goods;

(iii)  buy goods on the firm’s account;

(iv)  borrow money on behalf of the firm;

(v)  contract debts on behalf of the firm

(vi)  pay debts on its account;

(vii) receive and give receipts for debts due to it;

(viii) draw, make, sign, endorse, accept, transfer, negotiate and procure
the discounting of negotiable instruments;

(ix)  create an equitable mortgage of the firm’s land or buildings;

(x)  engage and discharge employees;

(xi) retain a solicitor to recover debts due or to defend an action
against the firm; and

(xii) employ a solicitor to defend an action against the firm.

In Mercantile Credit Co. Ltd v. Garrod [1962] 3 All ER 1103, G was the
dormant partner in a business concerned in the letting of garages and
repairing cars. The agreement prohibited the buying and selling of cars
but the active partner, P, sold a car to the credit company to be let on-hire
purchase to a customer. P did not own the car and the plaintiffs claimed
the £700 paid for it from G. The court held that P had implied authority
to sell the car.

Non-trading partnerships

A partner cannot accept, make or issue negotiable instruments other than
cheques and cannot borrow or pledge the partnership property.



182  Business Organisations

Acts for which there is no implied authority

Partners, whether in a trading or non-trading partnership, have no
implied authority to:

(i)  execute a deed unless authorised by deed;

(i) give a guarantee in the firm name;

(iii) submit a dispute to arbitration;

(iv) accept property in lieu of money in satisfaction of a firm debt;

(v)  make his/her partners partners of another firm; or

(vi) authorise a third person to use the firm’s name in legal or other
proceedings.

7.6 Liability for Debts and Contractual Obligations

Every partner in a firm is jointly liable with the other partners for all debts
and obligations of the firm incurred while s/he is a partner; and after
his/her death his/her estate is also severally liable for such debts and oblig-
ations, so far as they remain unsatisfied, but subject to the prior payment
of his/her separate debts: s.9.

Joint liability means liability interdependently with the other partners
to the joint creditors of the firm but not independent (or several) liability.
This initially meant that there was only one right of action in respect of
the firm debt and that, if this right of action had been used against one or
some of the partners but not all of them jointly or in the firm name, then
an action could not be brought against a partner not included in that
action, even though the judgment remained unsatisfied. The Civil
Liability (Contribution) Act 1978 5.3 now provides that ‘Judgment recov-
ered against any person liable in respect of any debt or damage shall not
be a bar to an action ... against any other person who is ... jointly liable
with him in respect of the same debt or damage.” Section 4, however, pro-
vides for a ‘sanction of cost’ to encourage consolidated actions.

It is still normal for persons dealing with a firm to provide that partners
shall be jointly and severally liable, however, since this means that, in the
event of the bankruptcy of the firm, they would have an equal claim with
other separate creditors against the estate of the individual partner, as well
as against the joint assets of the firm. This is better than the right postponed
to the claims of separate creditors granted by the Act, s.9. Where a partner-
ship bank mandate provides for joint and several liability, the bank will also
be able to claim a right of set-off in respect of credit balances on individual
partners’ accounts held at the same bank, even if not at the same branch.

7.7 Liability for Torts and Other Offences

A firm can be liable for the general torts of partners (s.10), and for the
misapplication of money and property of third persons under s.11. It can
also be vicariously liable for the torts of its employees under the normal
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common law rules (see Chapter 12). Every partner is jointly and severally
liable for torts committed while s/he was a partner: s.12.

Vicarious liability

The firm is only liable where the partner was acting (i) in the ordinary
course of the business of the firm; or (ii) with the authority of his co-
partners; and where (iii) loss or injury is caused to any person not being a
partner. In Hamlyn v. John Houston & Co. [1903] 1 KB 981, a partner of the
defendant firm bribed a clerk of a rival firm to disclose confidential informa-
tion, thus causing the rival firm to suffer loss. The Court of Appeal held the
defendants liable for the wrongful act of the partner. It was in the ordinary
course of business to obtain information about a trade rival, whether the
means employed were legitimate or illegitimate. However, in Arbuckle v.
Taylor (1815) 3 Dow 160, the other partners of a firm were not liable where
one partner had instituted criminal proceedings against the plaintiff alleging
theft of partnership property, since it was not within the general scope of the
firm’s activities, even though the case concerned partnership property.

The firm’s liability for the criminal acts of fellow partners is not so far-
reaching. ‘Innocent’ partners may be criminally liable for offences commit-
ted by fellow partners under the Trade Descriptions Act 1968, as in Parsons
v. Barnes [1973] Crim LR 537, where one partner recklessly makes a false
description (see Chapter 16), but partners will only be criminally liable for
a partner’s fraud in exceptional circumstances. Criminal liability will not
extend to an ‘innocent’ partner where a partner has committed an offence
while ‘on a frolic on his own’, where the offence requires a particular mens
rea, or where s/he has committed one of the more serious offences.

Innocent partners are jointly and severally liable to make good any
losses sustained by a third party where a dishonest partner has misapplied
the third party’s money or property. This liability arises in two cases:

(i) where one partner acting within the scope of his/her apparent
authority receives the money or property of a third person and mis-
applies it, the firm is liable to make good the loss: s.11(a); and

(ii) where the firm in the course of its business received the money or
property, and it was misapplied by one or more of the partners while
it was in his/her custody: s.11(b).

In practice there is little difference between the two. In Rhodes v. Moules
[1895] 1 Ch 236, Rhodes mortgaged his property. He was told by a partner
in the firm of solicitors that the mortgagees required additional security
and handed over to him some share warrants which the partner misappro-
priated. The firm was liable under s.11(b), since the warrants had been
received by the firm in the ordinary course of business. In British Homes
Assurance Corpn Ltd v. Patterson [1902] 2 Ch 404, the plaintiff appointed a
solicitor in a partnership to act for it in mortgage transactions. The solici-
tor later notified them that he had taken the defendant into partnership
and the firm name was changed. Subsequently the company sent a cheque
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to the solicitors in the old firm name and, when the cheque was misappro-
priated, sued Patterson under s.11(a). In this case the court held that he
was not liable, since the plaintiff had dealt with the solicitor in his personal
capacity and not as a partner in the firm. In Cleather v. Twisden (1884) 28
Ch D 340 trustees deposited bearer bonds to one partner in a firm of solic-
itors and he misappropriated them. The other partners were held not
liable, since it was not part of the business to accept such securities for safe
custody. In addition, they did not know of the deposit.

If a partner improperly employs trust property, then the firm is liable to
make good the deficiency only if the other partners knew of the breach: s.13.

7.8 Holding Out: The Liability of the Quasi-partner

‘Everyone who by words spoken or written or by conduct represents
himself, or who knowingly suffers himself to be represented as a partner in
a particular firm is liable as a partner to anyone who has on the faith of any
such representation given credit to the firm’: s.14(1). However, mere care-
lessness or negligence will not constitute holding out: Tower Cabinet Co.
Ltd v. Ingram [1949] 2 KB 397 (see below). Continued use of the old firm
name after the decease of one of the partners will not make that deceased
partner liable simply because his firm continues to feature his name as part
of the firm name: s.14(2). A retiring partner risks liability if s/he con-
sciously allowed his/her old association to be treated as if continuing.

In Bass Brewers Ltd v. Appleby and Another [1997] 2 BCLC 700, A prac-
tised on his own account in Sunderland as a chartered accountant and
licensed insolvency practitioner under the firm name Latham Crossley &
Davis, which he had the right to use under a ‘group management agree-
ment’ with others carrying on business in various parts of the UK. As
receiver for the plaintiffs, A sold a property and a cheque for the proceeds
payable to the firm was sent to A by the plaintiff’s solicitors. Although paid
into the client account, it was later transferred to A’s overdrawn practice
account and never recovered. The plaintiffs obtained a judgement against A
and the group management agreement and were given the right to enforce
the judgement against the members of the group management agreement.
They appealed on the ground that A was not a member of the firm and that
the money had been received by A in his personal capacity. Alternatively
they claimed that, if the money had been received by the firm, the payment
into the practice account was a breach of trust for which they could be liable
under s.13 only if they had notice of the breach of trust. The court held that
they had allowed themselves to be held out as members of the firm and that
the cheque drawn payable to the firm and paid into an account in the name
of the firm had been received by the firm. The court also held that the
money had then been misapplied by A under s.11 and not s.13.

The basis of liability under s.14(1) established in Lynch v. Stiff (1943) 68
CLR 428 was restated by the Court of Appeal in Nationwide Building Society
v. Lewis and Another (1998) The Times, 6 March where the court overruled
the High Court’s finding that a salaried partner of a firm of solicitors whose
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name was on a firm of solicitors’ letterheading was liable in a respect of a
negligent report submitted by his employer on letterheading on which his
name appeared as partner. The court held there was no liability if there was
no evidence that the client relied on the holding out and that, although
reliance could be inferred, the burden of proof was on the claimant.

7.9 Liability of Incoming and Outgoing Partners

A partner who retires does not cease to be liable in respect of debts or
obligations incurred before his/her retirement: s.17(1), and an incoming
partner is not liable in respect of debts or obligations incurred before s/he
became a partner: s.17(2). However, a novation agreement may release
the old partner from past liabilities and pass on those liabilities to an
incoming partner coming in to replace him/her: s.17(3).

In certain circumstances a retiring partner will continue to be liable in
respect of debts and obligations of the firm incurred subsequent to his
departure. Liability will depend on compliance with the requirements of
the Act with regard to serving actual notice to existing customers of the
firm: 5.36(1); and constructive notice to potential customers in the future
by way of an advertisement in the London Gazette: $.36(2).

The importance of s.36(3) is that it restricts the need to give notice under
8.36(2) to people who, although not having dealt with the firm in the past,
are aware of the firm and of the existence of the retiring partner in the firm.
The subsection also excludes the operation of subsections (1) and (2) as
regards partners who have died or who have become bankrupt. In Tower
Cabinet Co. Ltd v. Ingram [1949] 2 KB 397, Ingram and Christmas set up a
furniture business called ‘Merry’s’ in January 1946. The partnership was dis-
solved by mutual agreement in April 1947 and Ingram notified the firm’s
bankers and arranged with Christmas to notify existing clients of his depar-
ture. There was no advertisement in the London Gazette. Christmas contin-
ued to run the business and, in 1948, ordered furniture from the plaintiffs.
The order was confirmed on paper bearing Ingram’s name. Ingram had no
knowledge of this. The plaintiffs, who had obtained a judgment against
Merry’s now applied for leave to levy execution against Ingram under s.14
and under s.36(2). Ingram was not liable under s.36(2), since the plaintiffs
did not know Ingram as a partner before the dissolution.

7.10 The Relationship of Partners to One Another

The terms of any partnership agreement will determine the relationship
between the partners in priority over any contradictory provision in the
Partnership Act 1890: s.19. However, where the agreement is incomplete,
the Act applies.

The terms of the partnership can be changed expressly or by implication:
s.19, so that where a firm operates for a number of years in contradiction
to the express provisions of the agreement, the agreement will be varied
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by the practice. In Pilling v. Pilling (1865) 3 de G. J. & Sm 162, a father
entered into partnership with his two sons. The articles provided inter alia
that the father’s capital, a mill and machinery, should not be brought into
the partnership and that he should receive 4 per cent interest per annum
on his capital before profits were calculated. During ten years, each
partner was credited with interest on capital. The court held that this was
evidence of a new agreement and the mill and machinery were partner-
ship property to be shared between the partners on dissolution. Variation
by implication can apply even to a formal Deed of Partnership.

7.11 Partnership Property

Partnership property is held and applied by the partners exclusively for
the purposes of the partnership and in accordance with the partnership
agreement (s.20) and includes property originally brought in and prop-
erty acquired on account of the firm or for the purposes and in the course
of the partnership business. Where the property includes land, it will be
held on a trust for land under the Trusts of Land and Appointment of
Trustees Act 1996, which repealed s.22.

Where there is a clear agreement, there is no problem in identifying part-
nership property, unless the agreement has been varied as previously dis-
cussed. Failing agreement, ownership is established by the Act, which
provides that there is no presumption that property was brought into the
partnership, but all property bought with the firm’s money is deemed part-
nership property, even if conveyed to or taken in the name of one partner
only. In Miles v. Clarke [1953] 1 All ER 779, the plaintiff, a freelance photo-
grapher, joined the defendant as a partner in an existing photography busi-
ness. The agreement merely related to sharing the profits equally and for
payment of a salary to the plaintiff. On winding up the business, the plaintiff
claimed a share of the assets, including premises leased by the defendant
and other equipment he had installed. The court held that the lease and
other equipment belonged to Clark, and Miles retained the value of his per-
sonal goodwill. The stock-in-trade and other consumable items purchased by
the firm constituted the partnership assets. In Wray v. Wray [1905] 2 Ch 349,
a father, his two sons and a third party carried on a business in partnership,
and on his death his widow became a partner. A house was purchased out of
partnership funds and the conveyance was in the name ‘William Wray’. The
court held that the house was partnership property and vested in the four
partners as joint tenants. See also Waterer v. Waterer (1873) LR 15 Eq 402.

A writ of execution shall not issue against partnership property except
on a judgment against the firm: Peake v. Carter [1916] 1 KB 652, s.23(1).
However, the High Court or a county court may, on the application by
summons of any judgment creditor of a partner, make a charging order on
the partner’s interest in the partnership property for payment of the judg-
ment debt and interest. It may also appoint a receiver of that partner’s
share of the profits and of any other money coming to him in respect of
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the partnership, and give all other orders and directions as if the charge
had been made in favour of the judgment creditor by the partner as
required: s.23(2). Where such an order is made, the other partner(s) may
at any time redeem the interest charged or, where a sale of property is
ordered, purchase it: 5.23(3).

Where a partner allows his/her share of the partnership property to be
charged, the other partners may dissolve the partnership: s.33(2).

7.12 The Rights of Partners inter se

Section 24 gives rights to partners subject to agreement to the contrary.

(1) All partners share equally in the capital and profits of the business
and must contribute equally to the losses: 5.24(1).

This does not mean where one partner only contributed capital while
the other(s) contributed ‘know-how’, that on the dissolution of the part-
nership, this capital would then be divided among the partners. It does,
however, mean that, even where the capital contribution is unequal, the
partners will receive an equal share of the profits and be equally liable for
any losses, including losses of capital. For example, A, B and C enter a
partnership, with A contributing £10 000 towards the capital, B £5000 and
C ‘know-how’. If on dissolution the surplus assets after payment of debts
is only £6000, in which case £9000 capital is lost, A, B and C will each be
required to contribute £3000. For the position where one of the partners
is insolvent and unable to contribute to lost capital, see the rule in Garner
v. Murray [1904] 1 Ch 57 (below).

In Popat v. Shonchhatra [1997] 3 All ER 800, the parties were partners
in a business in leasehold premises held in joint names. The plaintiff’s
capital contribution was £4564 (of which £2700 was a loan from the defen-
dant); the defendant’s was £23 064. The partnership was determined and
the defendant continued on his own. He bought the freehold and later
sold the business at a profit. The plaintiff sued for an equal share in the
capital and profits. The county court divided the profits pro rata the pro-
portionate capital shares, but the Court of Appeal ordered that, in the
absence of any agreement, they were entitled to equal shares.

(2) The firm must indemnify partners in respect of payments made and
personal liabilities incurred:

e in the ordinary and proper conduct of the business of the firm; or
e in or about anything necessarily done for the preservation of the
business or property of the firm: s.24(2)(a) & (b).

(3) A partner making an advance beyond the amount of capital s/he has
agreed to subscribe is entitled to interest at the rate of 5 per cent per
annum: s.24(3).

(4) A partner is not entitled to interest on the capital subscribed by
him/her: s.24(4).
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In practice it is normal for partnership agreements to provide for
payment of interest on capital which is to be paid prior to a division of the
profits, which will then be divided equally irrespective of the ratio of
capital contributed.

(5) Every partner may take part in the management of the business:
$.24(5).

(6) No partner is entitled to remuneration for acting in the partnership
business: s.24 (6).

It is normal for remuneration to be paid to partners who are actively
involved in the running of the business, before the net profits are calcu-
lated. In this way working partners receive more than those who do not
devote their whole time to the business.

(7) No person may be introduced as a partner without the consent of all
existing partners: s.24(7).

(8) Differences as to ordinary matters of partnership business may be
decided on by a majority of the partners, but no change made in the
nature of the partnership business without the consent of all existing
partners: s.24(8), Highley v. Walker (1910) 26 TLR 685.

(9) The partnership books are to be kept at the place of business, and
every partner may have access to and inspect and copy any of them:
$.24(9).

In Bevan v. Webb [1901] 2 Ch 59, the court held that this power to
inspect the books could be delegated to a valuer and to any person to
whom no reasonable objection could be taken where the purpose for
which s/he intended to use the inspection was consistent with the main
purpose and well-being of the whole of the partnership.

The expulsion of a partner

No majority of the partners can expel any partner unless a power to do so
has been conferred by express agreement between the parties: s.25.

Where the partnership deed states that ‘if a partner is guilty of miscon-
duct, the others may expel him’, this power cannot be exercised by one
partner acting alone: Re A Solicitor’s Arbitration [1962] 1 All ER 772.
Where there is a power of expulsion it must be used in good faith, but
allows service of notice of expulsion without warning or opportunity to
offer an explanation: Green v. Howell [1910] 1 KB 846.

7.13 Duties of Partners
Rendering true accounts and full information

Partners are in a fiduciary relationship with other partners and contracts
between them require full disclosure. This duty is owed to other partners
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or their legal representatives: s.28. In Law v. Law [1905] 1 CH 140, the
parties were brothers and partners. The plaintiff sold his share in the part-
nership but later discovered that certain assets had not been disclosed to
him. He succeeded in an action for misrepresentation against the defendant.

Duty to account for secret profits

Every partner must account to the firm for any benefit derived by him/her
without the consent of the other partners from any transaction concerning
the partnership property, or from any use by him/her of the partnership
property name or business connection: s.29(1). In Bentley v. Craven (1853)
18 Beav 75, the plaintiff was in partnership with the defendants as sugar
refiners. Craven, the firm’s buyer, bought sugar cheaply and sold it to the
firm at the market price. The court held the firm was entitled to the profit
made by Craven. The section also applies to transactions undertaken after
the partnership has been dissolved by the death of a partner and before
the affairs thereof have been wound up: s.29(2). In Pathirana v. Pathirana
[1966] 3 WLR 666, the parties were partners in a petrol station in Ceylon.
R gave notice determining the partnership but before the termination
date, he obtained a new agreement with the petrol supplier, giving himself
the sole agency. He continued to trade on the same premises under his
own name. A discovered the new agreements and claimed a share of the
profits. The Privy Council held he was able to claim under s.29(1), which
provided for the accountability of a partner arising from the use of the
partnership property without the consent of the other partner(s). In
Thompson’s Trustee in Bankruptcy v. Heaton [1974] 1 All ER 1239, T and
H were partners and as such held the lease of a farm. The firm was dis-
solved by mutual consent and the farm was occupied by H, and later by a
limited company controlled by H and his wife. On H’s death, T claimed a
half-share of the lease, and in the same year, H’s executors acquired the
freehold reversion and later sold the farm. T’s trustee in bankruptcy suc-
cessfully sought a declaration that the executors held the reversion as
trustees for themselves and T.

There is no need to account if the transaction could not possibly affect
the partnership business. In Aas v. Benham [1891] 2 Ch 244, the defen-
dant was a member of a firm of shipbrokers. He assisted in the formation
of a shipbuilding company and used experience and information gained as
a shipbroker, using the firm’s letterheading from time to time. He was
paid a fee and became a director of the company. The other partners
sought an account for the fee and salary but their claim was rejected on
the grounds that using the information gained from the partnership for
purposes outside the scope of the business was allowed. This is contrary to
the decison in Boardman v. Phipps [1967] 2 AC 46 where the appellants
acted as agents for a trust which held shares in a private company. As a
result of information gained as trustees, the agents purchased 