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Introduction

If a person ... intentionally selects the person
against whom the crime ... is committed or
selects the property which is damaged or
otherwise affected by the crime ... because
of the race, religion, color, disability, sexual
orientation, national origin or ancestry of that
person or the owner or occupant of that
property, the penalties for the underlying
crime are increased ... [by as much as triple]

Wisconsin hate crime statute, upheld by
the United States Supreme Court in

Wisconsin v. Mitchell.

LTHOUGH THE UNITED STATES is one of the most successful
multiethnic, multireligious (if not multiracial) societies, its history

is also blighted by many deplorable incidents—sometimes campaigns—
of anti-Semitic, anti-black, xenophobic, homophobic, and anti-Catholic
violence, and all kinds of criminal conduct motivated by other prejudices.
Only recently, however, have such incidents been defined as "hate crime."

Before the mid-1980s, the term "hate crime" did not exist. "Hate
crime" as a term and as a legal category of crime is a product of increased
race, gender, and sexual orientation consciousness in contemporary
American society. Today, hate crime or, as it is sometimes called, bias
crime is quickly becoming a routine category in popular and scholarly
discourse about crime. These terms add a new component to our crimi-
nal law lexicon and to our way of thinking about the crime problem.
Consequently, we now (or will soon) find it natural to think of the hate
crime problem and the hate crime rate as distinct from the "ordinary"
crime problem and the "ordinary" crime rate. This reconceptualization
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4 Hate Crimes: Criminal Law and Identity Politics

of crime is both reflected by and furthered by hate crime data collec-
tion initiatives, especially the federal Hate Crime Statistics Act of 1990
(HCSA),1 which gave national recognition to hate crimes as a bona fide
category of crime. Before hate crime as a political and legal category be-
comes entrenched, we think the term and the assumptions that launched
it ought to be thoroughly examined. Toward that end, we offer this book.

Origins of the Term "Hate Crime"

Credit for coining the term "hate crime" belongs collectively to Repre-
sentatives John Conyers (D-Mich.), Barbara Kennelly (D-Conn.), and
Mario Biaggi (D-N.Y.). In 1985, they cosponsored a bill in the House
of Representatives entitled, "Hate Crime Statistics Act." The bill sought
to require the Department of Justice to collect and publish statistics on
the nature and number of crimes motivated by racial, religious, and eth-
nic prejudice. From 1985 onward, the use of the term increased dra-
matically as evidenced by its appearance in newspapers. In 1985,11 hate
crime articles appeared in newspapers nationwide. In 1990, there were
511 stories about hate crimes, and three years later, more than 1,000.
Most of these articles either asserted that the United States was experi-
encing a hate crime epidemic, or reported that politicians, advocacy
groups, or academics had declared such an epidemic to be at hand.

The term "hate crime" first appeared in a popular magazine in the
October 9, 1989 issue of U.S. News and World Report, in an article en-
titled, "The Politics of Hate." The author, John Leo, questioned the
wisdom of a proposed District of Columbia law that enhanced the sen-
tence for criminal conduct motivated by prejudice.

Most of the time it comes down to any . . . epithets hurled during
the crime. This gets courts into a maelstrom. ... If a white mugs a
black and delivers a slur in the process, is it a "hate crime" or an ordi-
nary mugging with a gratuitous slur attached? Why should courts be
in the business of judging these misty matters? If the skulls of all
Americans are equally valuable (i.e., if this is a democracy), why not
give everyone [the same sentence] for cracking any cranium at all.2

Legal scholars began using the terms "hate crime" and "bias crime"
in the early 1990s. In 1991, the Guide to Legal Periodicals listed nine
articles under a newly created "bias crime" subject heading. The first of
these articles, "Hate Violence: Symptom of Prejudice," published in the
spring 1991 issue of the William Mitchell Law Review, focused on vio-
lence against gays and lesbians.3 The author, Lester Olmstead-Rose, a
gay rights advocate, argued that a national atmosphere of intolerance
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had caused an increase in hate crimes directed at homosexuals, resulting
in "the universal victimization of lesbian, gay and bisexual people."4 The
Guide to Legal Periodicals lists 86 law review articles (published between
1993 and 1995) dealing with hate crimes.

The passage of hate crime laws by the federal government and a
majority of states since the mid-1980s did not occur because of a lacuna
in the criminal law, or because some horrendous criminals could not be
adequately prosecuted and punished under existing laws. Insufficient or
unduly lenient criminal law is not a problem that afflicts the United States.
Law enforcement officials certainly have adequate tools to prosecute
criminals who commit murders, rapes, assaults, or other crimes, whether
they are motivated by prejudice or not.

To understand why American society passed hate crime laws in the
1980s requires examining the history of the post-World War II period,
especially the civil rights movement and the subsequent triumph of iden-
tity politics. Since the middle of the twentieth century, bigotry based on
race, ethnicity, gender, and—more controversially—sexual orientation
has been increasingly condemned by American society, especially its
political leaders. One area of law after another prohibits discrimination
and many institutions and organizations have created affirmative action
programs to promote educational and employment opportunity for
members of historically disadvantaged groups. Hate crime statutes ex-
tend the drive against prejudice to matters of crime and punishment. The
hate crime laws do not seek to benefit minority groups by punishing their
members less severely. Rather, they seek to punish bigoted offenders more
severely. In addition, the hate crime laws seek to send a symbolic mes-
sage of support to members of certain groups.

The term "identity politics" refers to a politics whereby individu-
als relate to one another as members of competing groups based upon
characteristics like race, gender, religion, and sexual orientation. Ac-
cording to the logic of identity politics, it is strategically advantageous
to be recognized as disadvantaged and victimized. The greater a group's
victimization, the stronger its moral claim on the larger society.5 The
ironic consequence is that minority groups no longer boast about suc-
cesses for fear that success will make them unworthy of political atten-
tion. For example, some Asian-American advocacy groups reject the
label "America's model minority," insisting that Asian-Americans are
disadvantaged and victimized. Even white males now portray them-
selves as victims. The new hate crime laws extend identity politics to
the domain of crime and punishment. In effect, they redefine the crime
problem as yet another arena for conflict between races, genders, and
nationality groups.
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We are certainly not saying that crimes motivated by bigotry do not
occur. There is a long history of bigoted violence against Native Ameri-
cans, African-Americans, Jews, Catholics, immigrants, Mexicans, Asians,
women, homosexuals, and many other groups; indeed, even white males,
typically characterized as the offender group, have often been the vic-
tims of racist violence. However, there is no reliable evidence from which
to conclude that the incidence of such crimes is greater now than previ-
ously, or that the incidence is increasing. Indeed, behavior today, even
that of criminals, is probably less prejudiced than in past generations.
The current anti-hate crime movement is generated not by an epidemic
of unprecedented bigotry but by heightened sensitivity to prejudice and,
more important, by our society's emphasis on identity politics.

Hate Speech and Hate Groups Distinguished

The formulation of hate crimes as a new criminal law category must be
compared to and distinguished from the drive to criminalize or other-
wise prohibit and penalize "hate speech."6 The attempt to outlaw racist,
sexist, homophobic, and other genres of offensive speech has attracted a
great deal of public attention and generated lively scholarly debates.
Several incidents involving university students who were disciplined for
using racist and sexist language have excited a lot of controversy, pit-
ting advocates of multiculturalism against First Amendment purists.
Proponents of university hate speech codes and similar laws argue that
such odious and hurtful expression should enjoy no First Amendment
protection. Nevertheless, state and federal courts have struck down hate
speech codes as unconstitutional, and critics have assailed them as ex-
treme examples of political correctness.7

Both hate speech and hate crime laws are components of a campaign
against bigoted expression and conduct. However, constitutional chal-
lenges to hate crime laws have not been as successful because the major-
ity of courts hold that hate crime laws seek to prohibit conduct, rather
than pure speech. Despite this often repeated distinction, the line be-
tween conduct and pure speech is unclear. Hate crime laws recriminnlize
or enhance the punishment of an ordinary crime when the criminal's
motive manifests a legislatively designated prejudice like racism or anti-
Semitism. In effect, hate crime laws impose a more severe punishment
for criminal conduct depending on whether the offender's prejudice falls
within the list of legislatively designated prejudices. If the offender is
motivated by a prejudice not covered by the hate crime law (e.g., gen-
der bias, which is frequently excluded from hate crime laws), then pun-
ishment is not enhanced.
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We also need to distinguish our inquiry from the study of organized
"hate groups." In the last few years, especially since the conflagration at
the Branch Davidian Compound in Waco, Texas, and the FBI's stand-
off with the Freemen cult in Jordan, Montana, a great deal of attention
has been paid to geographically isolated compounds or communes whose
members profess strong, even intense, anti-government sentiments, and
sometimes also espouse white separatist ambitions and anti-black and
anti-Semitic prejudices. These groups and cults certainly deserve schol-
arly attention. Clearly, they are not all cut from the same cloth. Many
are religious cults; others represent a new, virulent anti-government
protest movement; still others may best be characterized as racist groups.
Such cults, communes, and groups are often dominated by charismatic
leaders and tend to be highly idiosyncratic. It is simplistic to label all
these groups "hate groups." Although stories about their eccentric and
confused ideologies and rejection of mainstream society generate a good
deal of publicity and anxiety,8 members of these groups have been linked
to very few hate crimes.9 In fact, because of their predilection for sepa-
ration from society, such groups are infrequently involved in violence
against members of the larger society.

Neo-Nazis, skinhead groups, and the Ku Klux Klan are, of course,
relevant to our study. Unlike the "separatists" discussed above, their
members are integrated with and engaged in the larger society. They gen-
erate literature and internet communications which encourage and
applaud violence against minorities. They conjure up images of the Nazis
and Fascists of the 1930s, as well as homegrown extremists. While
skinhead and Neo-Nazi groups are more likely to collide with the larger
society than the "separatists," surprisingly few hate crimes have been
attributed to them either. The great majority of reported hate crimes
under the new hate crime laws have been committed by "unaffiliated"
individuals, many of them juveniles, who are not hard core ideologues.

The Socio-Political Consequences
of a New Crime Category

In addition to providing more severe punishments for hate crime offend-
ers, the states and the federal government have passed hate crime report-
ing statutes that seek to make collection and presentation of statistics
on the number and type of hate crimes a regular feature of our national
crime statistics. Some sponsors of these laws believe that hate crime sta-
tistics will aid law enforcement agencies. Other sponsors, however, be-
lieve that these statistics will dramatize and draw attention to "the prob-
lem." But what problem? How many hate crimes (or how high a hate
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crime rate) does it take to constitute a problem, much less an epidemic?
Should we regard hate crimes as an indicator of something other than
the activities of a small number of deviant bigots? Should we regard them
as an indicator of overall prejudice in the United States, the tip of the
iceberg? To state the question differently, are hate crimes to be taken as
a limited problem involving a small number of bigoted criminals or as a
social indicator, both of prejudice in the entire population and of the
state of intergroup relations? If hate crime data are to be taken as an
indicator of the overall state of intergroup relations, not just a limited
crime problem, they must be approached very carefully, lest their very
collection and presentation exacerbate the conflict they mean to prevent.
Using the prejudices and conduct of criminals as a gauge of society's
intolerances or as an indicator of the incivility of intergroup relations
may be a grave mistake. The denunciation of crime may no longer serve
to unite Americans; rather, highlighting criminals' racism, anti-Semitism,
sexism, and homophobia may tend to redefine the crime problem along
society's major fault lines.

The purpose of this book is to subject hate crime laws to critical
examination. We argue that the well-intentioned attempt to strike out
at designated prejudices with criminal laws raises a number of problems.
First, the attempt to attribute crimes to a prejudiced motivation is fraught
with difficulties because of the complexity of defining prejudice and es-
tablishing motivation for individual crimes. Second, should all prejudices
(ageism, anti-gay bias, bias against the physically and mentally disabled,
etc.) be included in hate crime laws or only a select few (racism, ethnic
bias, and religious bias)? Inevitably, if some groups are left out, they will
resent the selective depreciation of their victimization. However, if all
victims are included, the hate crime category will be coterminous with
"generic" criminal law.

Third, for reasons of socialization and education, criminals inher-
ently are less amenable than other citizens to societal norms of toler-
ance and equality and to demands for higher levels of civility. It is one
thing to purge our core political and social institutions of discrimina-
tion and bigotry and another to transform our criminals into equal op-
portunity offenders. Fourth, processing hate crimes through the crimi-
nal justice system poses challenges for the police, prosecutors, jurors,
and criminal court judges; throughout the process, various audiences will
be quick to see double standards and hypocrisy and to charge that those
who bring hate crime charges are themselves racists, sexists, and so forth.
Fifth, the splintering of criminal law into various offender/victim con-
figurations based upon characteristics like race and gender may backfire
and contribute to the balkanization of American society.
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A Preview

Chapter 2 scrutinizes the concept of hate crime. At first blush it might
seem relatively easy to define a species of crime based upon prejudice or
bigotry. Upon inspection, that is not at all the case. What is hate? What
is prejudice? Which prejudices transform ordinary crime into hate crime?
How strong a motivating factor must the prejudice be? The answers to
these questions determine the nature and extent of the problem.

Chapter 3 examines the various types of state and federal hate crime
statutes. The state statutes differ substantially. In addition to the hate
crime reporting laws, there are at least three types of hate crime laws:
(1) statutes which define new low-level crimes like aggravated harass-
ment; (2) statutes which enhance the maximum possible sentence for
some or all crimes; and (3) statutes which are patterned after the federal
criminal civil rights statutes.

Chapter 4 asks whether there is a hate crime epidemic. We believe
there is not, despite a consensus to the contrary among journalists, poli-
ticians, and academics. Practically nothing is known about the actual
incidence of hate crime because (1) there is no uniform and clear defini-
tion of hate crime; (2) in most cases, it is not possible to determine an
offender's motivation(s); and (3) the data-gathering efforts by advocacy
groups, states, and the federal government are unreliable.

In questioning the existence of a hate crime epidemic, we build upon
a body of criminological research in which social problems have been
shown to be inflated by those committed to mobilizing public reaction.10

We know now, for example, that what was once touted as an epidemic
of child kidnapping was in actuality no such thing.11 Another prominent
example is the consistent overstatement of the drunk driving problem.12

And just recently, Christopher Jencks has brilliantly demonstrated the
exaggeration of homelessness.13

Chapter 5 explains the passage of hate crime laws in terms of sym-
bolic politics and, more important, identity politics. Who are the lobby-
ists for and against these laws? What arguments do they make? Why are
these laws so popular with politicians?

Chapter 6 critiques the legal, philosophical, and social science ra-
tionales for hate crime laws. These justifications for hate crime laws in-
clude (1) greater culpability of hate crime offenders; (2) more severe
emotional harm to hate crime victims; (3) more severe impact on the
community; (4) greater potential to trigger retaliation and intergroup
conflict; and (5) greater need for deterrence.

Chapter 7 deals with the enforcement of the hate crime laws. What
problems do police departments and prosecutors face? What can police
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and prosecutorial hate crime units accomplish? Can the jury system with-
stand the strain of criminal trials focused on determining prejudice?

Chapter 8 takes up the question of the constitutionality of hate crime
laws. Do these laws, like hate speech laws, in effect prescribe punish-
ment for improper opinions? Are they distinguishable from hate speech
laws that have run into serious First Amendment problems?

Chapter 9 speculates about the societal consequences of importing
identity politics into the criminal law. Will the long-term effect of hate
crime laws be to reduce the overall amount of social friction and con-
flict, or will splintering criminal law into offender/victim configurations
based upon sociodemographic characteristics harden and exacerbate
social divisions?

Chapter 10 presents our "bottom line" on what should be done
about prohibiting and punishing prejudice-motivated crime.



What Is Hate Crime?

[C]rimes motivated by bigotry usually arise
not out of the pathological rantings and
ravings of a few deviant types in organized
hate groups, but out of the very mainstream
of society.

Jack Levin and Jack McDevitt, Hate Crimes:
The Rising Tide of Bigotry and Bloodshed

E CANNOT TALK ABOUT how much hate crime exists in the United
States or what to do about it until we are clear about what a hate

crime is. This chapter shows that the concept of hate crime is loaded
with ambiguity because of the difficulty of determining (1) what is meant
by prejudice; (2) which prejudices qualify for inclusion under the hate
crime umbrella; (3) which crimes, when attributable to prejudice, be-
come hate crimes; and (4) how strong the causal link must be between
the perpetrator's prejudice and the perpetrator's criminal conduct.

Complexity of Prejudice

"Hate" crime is not really about hate, but about bias or prejudice. As
we will see in chapter 3, statutory definitions of hate crime differ some-
what from state to state, but essentially hate crime refers to criminal
conduct motivated by prejudice. Prejudice, however, is a complicated,
broad, and cloudy concept. We all have prejudices for and against indi-
viduals, groups, foods, countries, weather, and so forth. Sometimes these
prejudices are rooted in experience, sometimes in fantasy and irrational-
ity, and sometimes they are passed down to us by family, friends, school,
religion, and culture. Some prejudices (e.g., anti-Fascist) are considered
good, some (e.g., preference for tall people over short people) relatively

11
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innocuous; but other prejudices provoke strong social and political cen-
sure (e.g., racism, anti-Semitism, misogyny). Even in this latter group,
as we shall see, there is a great deal of confusion about what constitutes
an acceptable opinion or preference (e.g., "I prefer to attend a histori-
cally black college," or "I oppose Zionism and a Jewish state," or "I
don't like men as much as women") and what constitutes unaccept-
able, abhorrent prejudice.

Though sociologists and social psychologists have long wrestled with
the concept of prejudice, they have been unable to agree on a single
definition. One point of consensus is that there are many kinds of preju-
dice. An individual can be prejudiced in favor of something (e.g., his
religion) or prejudiced against something (e.g., someone else's religion).

Some social psychologists have theorized that prejudice may be an
innate human trait. According to one theory:

Because of various social pressures, we humans have a need to classify
and categorize the persons we encounter in order to manage our inter-
actions with them. We have a need to simplify our interactions with
others into efficient patterns. This essential simplification leads natu-
rally to stereotyping as a means to desired efficiency. The resultant
stereotyping has as an unfortunate side effect, the bigotry and preju-
dice that so frequently make social relations with others extremely
difficult.1

Prejudice has also been explained as a "learned behavior." Abraham
Kaplan, a professor of philosophy, offers the following illustration: A
young child returning from his first day of school is asked, "Are there
any colored children in your class?" to which the child replies, "No, just
black and white."2 Without instruction, the child has no concept of the
prejudice that gives meaning to the disparaging term "colored." (But
one might wonder how the child developed the constructs of "black"
and "white" rather than there just being children with different shades
of skin, hair, eyes, etc.)

In his classic book, The Nature of Prejudice, the late Harvard psychol-
ogist, Professor Gordon Allport, distinguished between hate-prejudice
and love-prejudice. With hate-prejudice, the hater "desires the extinc-
tion of the object of hate."3 Allport characterizes hate as

an enduring organization of aggressive impulses toward a person or
toward a class of persons. Since it is composed of habitual bitter feel-
ing and accusatory thought, it constitutes a stubborn structure in the
mental-emotional life of the individual. By its very nature hatred is
extropunitive, which means the hater is sure that the fault lies in the
object of his hate. So long as he believes this he will not feel guilty
for his uncharitable state of mind.4
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Certain groups and individuals (e.g., Nazis, Ku Klux Klan) hold preju-
dices that amount to an ideology, a set of more or less elaborated as-
sumptions, beliefs, and opinions that are espoused as a basis for policy
or action. Love-prejudice occurs when "the very act of affirming our way
of life" results in prejudice. It consists in "feeling about anyone [or any-
thing] through love more than is right."5 As an example, Professor Allport
presents the case of a Southern woman who stated,

Of course I have no such prejudice [hate-prejudice]. I had a dear old
colored mammy for a nurse. Having grown up in the South and hav-
ing lived here all my life I understand the problem. The Negroes are
much happier if they are just allowed to stay in their place. Northern
troublemakers just don't understand the Negro.6

Allport explained that this woman's love-prejudice was functional in
allowing her to defend her position, privileges, and way of life. Although
most people would label her a racist, she did not view herself as a racist
because she did not hate blacks or northerners, but loved the way her
life used to be.

Often groups and individuals reject die accusation that they are preju-
diced or argue that their prejudices are justified because they amount to
factually correct observations. For example, some white "separatists" and
even white supremacists characterize themselves not as anti-black, but
as pro-white. (One segment of the Afrikaner population in South Africa
advocates a homeland for Afrikaners to preserve Afrikaner language and
culture and insists that this is not an expression of racism toward blacks.)
A white person who is persuaded by the evidence presented in Charles
Murray's and Richard Herenstein's controversial book, The Bell Curve,7

that the mean IQ of blacks is lower than the mean IQ of whites might
object to being labeled a racist. Likewise, some blacks in the United States
insist that Afro-centrism is not (or, at least, is not necessarily) an expres-
sion of anti-white prejudice. Resolving these claims, especially with re-
spect to particular groups and situations, is no easy matter.

The apparent ease with which individuals develop prejudice has no
single explanation. Professor Allport noted that "[t]he easiest idea to sell
anyone is that he is better than someone else."8 Accordingly, most preju-
dices have some "functional significance" for the individual—they make
the individual feel secure, provide a source of self-esteem, or explain social
or economic problems (i.e., scapegoating). For some individuals, preju-
dice may simply be "a matter of blind conformity with prevailing folk-
ways."9 In other words, a person may grow up assuming that members
of another group are mean, stingy, dirty, weak, stupid, or inferior, be-
cause that is what she has always been told. Hatred may not be involved
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at all; indeed, some individuals holding such views may view themselves
as well-intentioned paternalists.

Whether prejudice is innate or learned, it is generally agreed that

Prejudice is not a unitary phenomenon . . . [I]t will take varying forms
in different individuals. Socially and psychologically, attitudes differ
depending upon whether they are the result of deep-seated personal-
ity characteristics, sometimes of a pathological nature, of traumatic
experience, or whether they simply represent conformity to childhood
socialization or to an established norm.10

Individuals vary in how conscious they are of their prejudices and, if
conscious, in their willingness to admit to their prejudices. While only a
small minority of individuals espouse their prejudices as ideologies, most
deny that they hold any prejudices, sometimes in good faith and some-
times because they are ashamed of them.

As overt racism has become increasingly unacceptable over the past
several decades, Americans often deny and repress their prejudices. Thus,
psychoanalyst Joel Kovel speaks of the "aversive racist," who

believes in white superiority, but her conscience seeks to repudiate
this belief or, at least to prevent her from acting on it. She tries to
avoid the issue by ignoring the existence of blacks, avoiding contact
with them, or at most being polite, correct, and cold, whenever she
must deal with them. Aversive racists range from individuals who lapse
into demonstrative racism when threatened ... to those who consider
themselves liberals and, despite their sense of aversion to blacks (of
which they are unaware), do their best within the confines of the
existing social structure to ameliorate blacks' conditions.11

There remains a great deal of disagreement about who is prejudiced
and what constitutes discrimination. For example, a 1993 Gallup Poll
revealed starkly different attitudes between blacks and whites regarding
civil rights and the amount of discrimination faced by minorities. One
question asked: "[o]n average, blacks have worse jobs, income, and
housing than white people. Do you think this is mostly due to discrimi-
nation against blacks, or is it mostly due to something else?"12 Of the
black respondents, 44 percent attributed the situation to discrimination,
whereas only 21 percent of white respondents chose discrimination as
the cause.13

Some writers assert that racial prejudice is nearly universal. Stanford
Law School professor Charles R. Lawrence explains:

Americans share a common historical and cultural heritage in which
racism played and still plays a dominant role. Because of this shared
experience, we also inevitably share many attitudes and beliefs that
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attach significance to an individual's race and induce negative feel-
ings and opinions about non-whites. To the extent that this cultural
belief system has influenced all of us, we are all racists. At the same
time, most of us are unaware of our racism.... In other words, a large
part of the behavior that produces racial discrimination is influenced
by unconscious racial motivation.14

Just as Professor Lawren e asserts that all whites harbor unconscious
feelings of prejudice and racism, Adam Jukes, counselor at the London
Men's Center and author of Why Men Hate Women., also writes: "Do all
men hate women? My central contention is that they do."15 Jukes insists
that men harbor (at the very least) unconscious prejudice against women.

The hatred of women may be, in most cases, a deeply repressed fact of
the male character. At one extreme is the rapist or the sexual murderer;
at the other extreme is the apparently ordinary man who does not rape
or murder, and feels mild and hidden (at least socially) contempt for
women, or expresses it only in the privacy of his own home. . . . These
people, at these extremes, are expressing the same feelings, and that
the differences between them are quantitative rather than qualitative.16

Whether a particular individual or even a particular opinion should
be counted as prejudiced is sometimes debatable. For example, is a cab
driver who fears picking up young black males in New York City preju-
diced, when young black males commit the majority of taxi robberies?
Some people argue that supporters of caps on welfare benefits and those
who question the wisdom of affirmative action are racists.17 Sometimes
an individual need not say or do anything to warrant being labeled "preju-
diced." For example, a women's studies professor at Brandeis Univer-
sity, Becky Thompson, explained that her teaching methods begin with
the premise that "it is not open to debate whether a white student is
racist or a male student is sexist. He/she simply is."18 The word "preju-
dice" is often used so loosely that it can characterize the values, beliefs,
and attitudes of most Americans.

Consider this example. The National Conference (formerly the
National Conference of Christians and Jews) found that 55 percent of a
survey's respondents believe that Catholics "want to impose their own
ideas of morality on the larger society."19 The National Conference con-
cluded that this was proof of widespread anti-Catholic prejudice. A critic
might object that the survey respondents were giving an accurate response
based upon their perception that Catholics, or at least the Catholic
Church, had strong feelings and positions on matters on the social agenda
like abortion, homosexuality, government aid to parochial schools, and
assisted suicide.20
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If practically everyone holds some prejudiced values, beliefs, and
attitudes, every crime by a member of one group against a member of
another group might be a hate crime; at least it ought to be investigated
as such. Moreover, since criminals, as a group, are surely less tolerant
and respectful of others than noncriminals, they are disproportionately
likely to be motivated by prejudice. Indeed, in one sense, all (or at least
most) violent crimes could be attributed, at least in part, to the offender's
prejudice against the victim, based upon the victim's race, gender, age,
size, looks, perceived wealth, perceived attitude, and so forth.

Which Prejudices Transform Crime Into Hate Crime?

Criminals probably have many conscious and unconscious prejudices, for
example, against people who are (or appear to be) rich, poor, successful,
unsuccessful, drunks, drug addicts, and so forth. These prejudices are not
politically salient in contemporary American society, and would not, even
if they are motivating factors, transform ordinary crime into hate crime.
By contrast, racial, religious, and gender prejudices are widely and vigor-
ously condemned. These prejudices are officially denounced in our laws
and political discourse. Hate crime laws constitute a "next generation"
effort. They condemn these traditionally and officially designated preju-
dices when they are held by and acted upon by criminals. By "officially
designated prejudices," we mean to highlight that not all abhorrent preju-
dices are chosen by the federal and state legislatures for official censure.
The legislatures choose which prejudices they want to officially condemn.
In some states, sexual orientation bias is included in the hate crime laws,
in other states it is not. The same goes for gender bias, bias based upon
mental or physical disability, and bias based on age.

The civil rights paradigm that has condemned and outlawed certain
prejudices in employment and housing does not apply easily to the world
of crime. The first problem is that some of the groups that are the clas-
sic targets of prejudice serve as active perpetrators of prejudice-motivated
crime. It is true that anti-discrimination laws protect white job appli-
cants from being discriminated against by black employers, but that sce-
nario rarely arises and, for that reason, does not have to be dealt with in
considering the desirability of anti-discrimination legislation. Many com-
mentators continue to portray the United States as a nation of two races,
a dominant and oppressive white race and a subjugated and victimized
black race.21 That picture, while a caricature, is more accurate in the
context of employment and housing than with respect to crime. The
majority of crimes are intraracial (i.e., the perpetrator and victim are
members of the same racial group). Eighty percent of violent crimes
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involve an offender and victim of the same race.22 Ninety-two percent
of black murder victims and 66.6 percent of white murder victims are
killed by murderers of the same race.23 For the 20 percent of violent
crimes that are interracial, 15 percent involve black offenders and white
victims; 2 percent involve white offenders and black victims; and 3 per-
cent involve other combinations.24 Robbery is the crime with the high-
est interracial percentage; 37 percent involve victims and offenders of
different races: 31 percent involve black offenders and white victims,
4 percent involve other-race offenders and white victims, and just 2 per-
cent involve white offenders and nonwhite victims.25

The number of black offender/white victim crimes has made some
strong proponents of hate crime laws uncomfortable. Some argue that
black offenders who attack white victims are motivated by economics
not prejudice.26 A few have proposed removing crimes based upon anti-
white prejudice from the definition of hate crime. After the shootings
(black perpetrator, white victims) and arson at Freddy's clothing store
in Harlem in 1995, which resulted in the death of eight people, a num-
ber of politicians argued that the crime should not be seen as a racial
incident, but rather as a business dispute over a lease between the owner
of Freddy's, who was Jewish and the owner of the adjacent store, who
was black.27 The crime was committed by a black man, who previously
had participated in demonstrations outside Freddy's that involved
racial insults against customers, and threats against the owner and
employees.

Jill Tregor, executive director of San Francisco's Intergroup Clear-
inghouse, which provides legal services and counseling to hate crime
victims, claims that white crime victims are using hate crime laws to
enhance penalties against minorities, who already experience prejudice
within the criminal justice system.28 One law review author proposes that
in cases of interracial assault by a white offender, prejudice should be pre-
sumed, and the burden placed on the defendant to prove the absence of
a prejudiced motivation.29 No such presumption would apply in inter-
racial attacks by black perpetrators.

In theory, it would be possible to exclude from the definition of hate
crime those crimes motivated by minority group members' prejudice
against whites on the ground that such prejudices are more justified or
understandable, and the crimes less culpable, or less destructive to the
body politic than crimes by whites against minorities. But such an argu-
ment would be difficult to construct, and might well violate the Four-
teenth Amendment's Equal Protection Clause.

Just as it makes no sense to presume the prejudice of white offend-
ers against black victims, it makes little sense to argue that black offend-
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ers cannot ever be prejudiced against their white victims. Black preju-
dice and even hatred of whites, and especially Jews, is well documented.
When the Reverend Louis Farrakhan, Nation of Islam leader, mentioned
Colin Ferguson, the Long Island Railroad mass murderer, at a rally in
New York City, the audience cheered.30 In a speech before an audience
of 2,000 at Howard University, Nation of Islam spokesman Khalid
Muhammad drew loud applause when he stated, "I love Colin Ferguson,
who killed all those white folks on the Long Island train."31 Louis
Farrakhan is probably the best-known avowedly racist and anti-Semitic
black leader, but examples of such prejudice are common in the black
press and radio, at least in the New York City area. On April 19, 1989,
a white female jogger was beaten and gang-raped by a group of black
youths. After months of rehabilitation, she still suffered from vision,
balance, and olfactory problems.32 Attorney Alton Maddox, Jr., during
a program on black radio station WLIB, claimed that the gang rape of
the "Central Park jogger" was a racist hoax and questioned whether the
victim had really been hurt. "Who," he asked, "had seen the victim be-
fore her suspiciously 'miraculous recovery?'"33 The Amsterdam News, a
black newspaper, published the victim's name and labeled the prosecu-
tion a racist conspiracy.

A second problem in importing the basic civil rights paradigm from
the employment and housing contexts to the crime context is the sheer
pervasiveness of prejudice, of one type or another, that plays a role of
some kind in a large percentage of crimes. Because of that pervasiveness
it will be difficult to prevent the category of hate crime, if defined broadly,
from expanding to be coextensive with the entire criminal law.

Our basic civil rights paradigm does not deal extensively with preju-
dice among European ethnic groups. However, such prejudices are asalient
feature of American history and still are apparent in some criminality.
Should the criminal law and the criminal justice apparatus begin hunting
out these prejudices in "white-on-white" personal and property crimes?

Perhaps some percentage of black-on-black, Hispanic-on-Hispanic,
and Asian-on-Asian crime could also be attributed to prejudice if we scour
every crime for evidence. The contemporary multicultural discourse refers
to "Hispanics," "Asians," and "Africans" as if they were single homo-
geneous groups without divisive ethnicities. Only a moment's reflection
is needed to dispel that misconception. These classifications disguise
enormous differences, historic animosities, and prejudices.

Asian-American is perhaps the most distortive term. Asia, the world's
largest continent, includes nationality, ethnic, tribal, and religious groups
whose prejudices against one another are every bit as palpable as Euro-
pean ethnic prejudices. Consider the animosities between Sunni Mus-
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lims and Shiite Muslims and between Muslims and Hindus, between
Muslims and Sikhs, and between Pakistanis and Indians. Consider the
animosities and hatreds between Chinese and Tibetans, between Japa-
nese and Chinese, and between Koreans and Japanese. There are intense,
centuries-old hatreds held in Vietnam by minority ethnic groups against
the majority and in Cambodia by the Khem against the Vietnamese
minority. Therefore, if hate crime is to become a basic category for de-
fining crime, it will be necessary to get beyond thinking of "Asians" as a
homogeneous group among whose members only nonhate crimes exist.
Once we begin hunting down prejudices in criminals' motivations, we
will find them in abundance.

In the last decade, there has been an increasing amount of attention
to the nationality and ethnic differences masked by the blanket term
"Hispanic."34 But anyone familiar with Latin America and the Carib-
bean Islands knows that there are great differences among the peoples
and cultures of this area. Just as European nationality groups have their
own cultures, foods, myths, and histories, so too do Argentineans,
Colombians, Cubans, Mexicans, Nicaraguans, Puerto Ricans, and so
forth. There is no reason to exclude prejudices among and between these
peoples from the hate crime concept.

Sub-Sahara Africa is plagued by ethnic and tribal hatreds. Only re-
cently, the world has been appalled by massacres of the Tutsis and Hums
in Rwanda, the Ibo and Hausa in Nigeria, and the Zulu and Xhosa in South
Africa. If members of these groups immigrate to the United States and
commit crimes against one another, we will have yet another potential
species of hate crime. Even the category "African American" disguises
ethnic or national prejudices, for example, between American blacks and
blacks of Caribbean descent. Intrablack prejudice also extends to what is
called, "colorism," or prejudice based on the darkness or lightness of skin
color.35 Are all of these ethnic or color prejudices the proper subject of
hate crime laws? If not, what principle enables us to impose extra punish-
ments for offenders who act out only certain prejudices, but not others?

The women's movement emerged as a political force later than the
black civil rights movement, but today it is equally well entrenched.
Sexism is widely seen as racism's counterpart, and denunciations of rac-
ism and sexism are frequently uttered in the same breath. Thus, as a matter
of first impression, it would be natural to include gender prejudice under
the hate crime umbrella, especially in light of the extent to which women
as a group are victimized by men. Indeed, crimes against women would
seem to be the most obvious candidate for recognition as hate crime.
For women, crime is overwhelmingly an intergroup phenomenon. In
1994, women reported approximately 500,000 rapes and sexual assaults,
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almost 500,000 robberies and 3.8 million assaults.36 The perpetrator was
male in the vast majority of these offenses.

There is every reason to believe that a high percentage of male vio-
lence against women is motivated, at least in part, by anti-female preju-
dice, especially if prejudice is broadly defined. Practically every act of male
violence and intimidation against women is a potential hate crime. Should
all crimes by men against women be counted twice, first as generic
crimes (murder, assault, rape) and second as hate crimes? And should
every crime by a male against a female receive a harsher penalty than the
same crime when committed by a male against a male? Surprisingly, as
we shall see in chapter 5, there has been strong political resistance to
treating crimes by men against women as hate crimes.

Discrimination and prejudice based on sexual orientation is the most
recent addition to the civil rights movement, but it has not yet been fully
accepted as an equal. During the last two decades, gay men and lesbians
have demanded the same protection against discrimination as blacks,
Jews, women, and other groups;37 they have demanded recognition as a
victimized minority. Although some states and municipalities have en-
acted laws prohibiting discrimination against homosexuals, many states
and the federal government do not have any laws extending civil rights
protection to homosexuals. The Supreme Court has held that states can
make it a crime for adult homosexuals to engage in voluntary sexual
relations. The president of the United States has ordered that military
personnel who are open about their homosexuality be dismissed from
the armed forces for that reason alone.

So how should criminal law react to the ambivalence of American
political institutions? How should the criminal law regard crime by preju-
diced heterosexuals against homosexuals? If that is a hate crime, then is
it also a hate crime whenever one person attacks another because he or
she dislikes (hates) that person's sexual practices?

Considering all the different contexts where discrimination against
gays and lesbians occurs, none is more compelling than the criminal
context, with its bloody legacy of "gay bashing."38 Whatever arguments
might be made to deny gays and lesbians protection against discrimina-
tion in housing and employment, it is hard to imagine any coherent ar-
gument in favor of their exclusion from the hate crime umbrella. Indeed,
such exclusion would rightly be perceived by gays and lesbians as a case
of blatant governmental discrimination.

There are many other prejudices toward which American society has
become more sensitive in the past several decades. One prominent ex-
ample is ageism—prejudice and discrimination against the elderly. Se-
nior citizens, through their lobbying organization, the American Asso-



What Is Hate Crime? 21

ciation of Retired Persons, have become a powerful political force, and
they have achieved considerable success in having age discrimination pro-
hibited.39 If crime based upon race discrimination is an especially hei-
nous crime, then many people will no doubt conclude that crime based
upon ageism ought also to be a hate crime trigger. The same kind of
logic no doubt will lead advocates for the physically and mentally handi-
capped, undocumented aliens, HIV positive persons, and others to de-
mand special condemnation and extra punishment for criminals who
victimize them. Thus, the creation of hate crime laws and jurisprudence
will inevitably generate a contentious politics about which prejudices
count and which do not. Creating a hate crime jurisprudence forces us
to proclaim which prejudices are worse" than others, itself an exercise in
prejudice. This controversy will really have little to do with appropriate
sentencing for criminals and everything to do with the comparative sym-
bolic status of various groups.

The Causal Link

For criminal conduct to constitute a hate crime, it must be motivated
by prejudice and there must be a causal relationship between the crimi-
nal conduct and the officially designated prejudice. Must the criminal
conduct have been totally, primarily, substantially, or just slightly caused
by prejudiced motivation? If the criminal conduct must be motivated
by prejudice to the exclusion of all other motivating factors, there will
not be much hate crime. Contrariwise, if the hate crime designation is
satisfied by a showing of merely a slight relationship between prejudice
and criminal conduct, a great deal of crime by members of one group
against members of another group will be labeled as hate crime.

Which Crimes, When Motivated by Prejudice,
Constitute Hate Crimes?

Vandalism or criminal mischief involving the defacement of public and
private property presents another complicated problem. A great deal of
graffiti, in public and private, expresses disparaging opinions of women,
gays and lesbians, Jews, blacks, and other minorities, whites, and other
social categories. Should the act of scrawling such graffiti be included in
the hate crime accounting system and trigger special condemnation and
extra punishment? For example, should anti-homosexual graffiti scrawled
on a bathroom wall be counted as a hate crime, or should it only count
as hate crime if the graffiti is directed at an individual, institution, or place
identified with a particular group (e.g., anti-homosexual graffiti on a gay
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man's home, anti-homosexual vandalism on an AIDS center, or anti-
Semitic graffiti in a Jewish cemetery)?

Should hate crimes include the use of racist, sexist, homophobic,
and other disparaging epithets combined with in-your-face shouting,
gesticulating, and threatening conduct that occurs all too often in the
context of ad hoc arguments and fights on playgrounds, streets, and in
the workplace? Consider the following incident involving two neighbors,
a white woman and a Hispanic woman, which was reported to the New
York City Bias Incident Investigation Unit. According to the Hispanic
woman, her white neighbor insulted and harassed her with anti-Hispanic
epithets. After investigating, the police declined to label the incident a
"bias crime" because the neighbors had been engaged in an on-going
dispute over building code violations and the epithets had been uttered
during a heated argument on this same subject. In Queens, New York,
the following incident was treated as a bias crime. A gay male couple
knocked on their neighbor's door and asked him to turn down the music,
which was so loud it shook the walls. The neighbor refused and hurled
anti-gay epithets.40 Is this a hate crime?

Some instances like this do not qualify as crimes at all because they
do not pass the threshold that separates offensive speech from criminal
conduct. But other instances could be classified as criminal harassment
or intimidation. Does hate crime include or exclude mixed speech/
conduct?

The Many Faces of Hate Crime

Hate crime is a potentially expansive concept that covers a great range
of offenders and situations. We can see this more clearly with the aid of
Table 1. On the horizontal axis we classify the offender's prejudice (high/
low) and on the vertical axis the strength of the causal relationship be-
tween the officially designated prejudice and the criminal conduct (high/
low). The table shows that a broad definition of hate crime includes many
run-of-the-mill crimes that look far different from the ideologically driven
acts of extreme violence that often color thinking about this subject.

High Prejudice/High Causation

When we think about clear-cut, unambiguous hate crimes, we call to
mind the Ku Klux Klan's 1963 assassination of Medgar Evers or the June
1984 assassination of Colorado Jewish radio show host, Alan Berg, by
five members of Bruder Scbweigen ("the Silent Brotherhood"), a neo-
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Table 1 Labeling Hate Crime: The Prejudice and Causal Components

High

Strength of
Causal Relation

Low

High Prejudice/
High Causation

I

High Prejudice/
Low Causation

II

Low Prejudice/
High Causation

III

Low Prejudice/
Low Causation

IV

High Low
Degree of Offender's Prejudice

Nazi group.41 If hate crimes included only cases like these, the concept
would not be ambiguous, difficult to understand, or controversial. But
it would also not cover many cases and would have little, if any, impact
on case outcome, because such crimes are already punished with the most
severe possible sentences.

Cell I on our table also includes hate crimes by individuals whose
prejudices are emotionally intense, but who are not part of any orga-
nized group. Consider Colin Ferguson, the black man who murdered
six white commuters and wounded 19 others on the Long Island Rail-
road in December 1993.42 After the shooting, police found a note in his
pocket explaining that he chose Long Island as the venue because it was
predominantly white. In the note Ferguson expressed hatred for Asians,
whites, and "Uncle Tom Negroes."43 Some commentators said Fer-
guson's murders were not hate crimes because he was mentally ill or
because he was prejudiced against "Uncle Tom Negroes" as well as whites
and Asians. According to Bob Purvis, legal director of the University
of Maryland's Center for the Applied Study of Ethnoviolence, the
Ferguson rampage was not a hate crime: "By its nature, a mass murder
is a crime born of immense psychiatric disturbance. . . . Mass murder
is mass murder; it's not a hate crime."44 This argument, in effect, says
that bona fide prejudice is irrational but not so irrational as to lead to
crimes of grand scale. Such reasoning might lead to the bizarre conclu-
sion that Hitler was not prejudiced and the Holocaust not the ultimate
hate crime. In short, we are quite prepared to accept that prejudice of-
ten includes extreme irrationality and even mental instability.

Here are some other cases that we think fall easily into cell I of the
table.



24 Hate Crimes: Criminal Law and Identity Politics

• In November 1995, Robert Page, a white man, attacked Eddy
Wu, an Asian man, stabbing him twice in the back, puncturing
a lung, in the parking lot of the Lucky Food Center. In a state-
ment to police, Page said, "It all started this morning. I didn't
have anything to do when I woke u p . . . . So I figured, what the
fuck, I'm gonna go kill me a Chinaman."45

• In September 1990, a group of Kentucky youths beat a gay man
with a tire iron, locked him in a car trunk containing snapping
turtles and then tried to set the car on fire. The victim suffered
severe brain damage.46

• In December 1995, Roland Smith, a protester who participated
in a boycott of Freddy's, a Jewish-owned clothing store, entered
the store, shot four white people, and set the store on fire, kill-
ing the owner and six other white and Hispanic people. Smith
also died in the fire.47 Before the attack, he reportedly said that
he would "come back and burn and loot the Jews."48 Upon
entering the clothing store, Smith ordered all blacks to leave and
started shooting the whites.

• Serial killer Joel Rifkin admitted to killing at least seventeen
women from the late 1980s until 1993.49 According to psychia-
trists who testified at his trial, since childhood Rifkin was ob-
sessed by violence against women.50

Some commentators would not label Rifkin a hate criminal, because of
his mental instability or because they believe misogyny should not be a
hate crime trigger. It seems to us that psychosis or mental pathology
cannot negate prejudice without stripping the concept of some of its
meaning. Moreover, it is very difficult to imagine an intellectually co-
herent hate crime category that would include crimes motivated by rac-
ism but not crimes motivated by sexism/misogyny.

High Prejudice/Low Causation

In cell II, we find crimes committed by extremely prejudiced offenders
whose crimes are not solely or strongly motivated by prejudice. Gener-
ally, these crimes, including the following examples, are not classified as
hate crimes. However, we include this category to present a more com-
plete picture of the configurations that prejudice, crime, and causation
can take. It should not be presumed that every law violation committed
by highly prejudiced individuals is a hate crime and it is not sound to
use the hate crime laws to persecute persecutors. Suppose that the neo-
Nazi leader, Tom Metzger, was to shoplift merchandise from a store
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owned by Jews? He might contest the hate crime designation by saying
that although he abhors Jews, his primary motivation was to acquire some
goods for free and that had a Jewish store not been available he would
have stolen the merchandise from a non-Jewish store. The fact that the
victims were Jewish was only of secondary importance.

• In 1986, David Dawson escaped from a Delaware prison. Daw-
son, while burglarizing the home of Richard and Madeline
Kisner, murdered Mrs. Kisner. After a conviction for first-degree
murder, the prosecution attempted at the capital punishment
sentencing stage to introduce evidence of Dawson's member-
ship in the White Aryan Brotherhood. The Supreme Court held
that introduction of this evidence violated the First and Four-
teenth Amendments because "the Aryan Brotherhood evidence
was not tied in any way to the murder of Dawson's victim."51

• In 1996, federal agents arrested a gang of four men, who com-
mitted 22 bank robberies throughout the Midwest during a two-
year period. Law enforcement officials dubbed the gang, "the
Midwestern bank bandits," but the men called themselves the
"Aryan Republican Army." The Aryan Republican Army used
money from the bank robberies to finance their revolution against
the federal government and the extermination of all Jews.52

Low Prejudice/High Causation

Cell III includes the majority of hate crimes covered by the new wave of
American hate crime laws. The offenders in this category are not ideo-
logues or obsessive haters; some may be professional or at least active
criminals with short fuses and confused psyches; some may be hostile
and alienated juvenile delinquents; others may be ignorant, but relatively
law-abiding Archie Bunker types. The prejudices of such individuals are
to some extent unconscious. Whether or not the authors of hate crime
legislation meant to cover these offenders, these are the individuals who
dominate the statistics. The following cases are good examples:

• During a two-year crime spree, which culminated in a 1993 con-
viction for kidnapping, murder, and attempted murder, Dontay
Carter targeted white men as his favorite robbery victims. Carter
used his victims' credit cards to rent expensive hotel rooms and
purchase jewelry and other luxury items for himself and his friends.
No racial epithets were uttered during the crimes. According to
Carter, who characterized himself as a victim of white oppression,
he targeted white men because they are all rich.53
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• In May 1991, in Rumson, New Jersey, a 19-year-old male who
had been drinking and smoking marijuana painted a swastika and
the words "Hitler Rules" on a synagogue, and then proceeded
to paint a Satanic pentagram on the driveway of a Christian
church. During the sentencing hearing, the defendant, Steven
Vawter, told the judge, "I want to apologize. This is not the
crime you think it is. I don't have a racist bone in my body.
I don't hate anybody." The judge sentenced Vawter to four
months imprisonment, but stated that Vawter's behavior was an
aberration. The judge explained that during the trial evidence
about Vawter's character and letters of support from "people of
all walks of life" showed he was not a hatemonger.54

• In December 1995, in Fayetteville, North Carolina, Randy Lee
Meadows, a soldier stationed at Fort Bragg, was charged with
conspiracy to commit murder in the shooting deaths of a black
couple. Meadows joined fellow soldiers Malcolm Wright and
James Burmeister, both avowed white supremacists, at a local
bar. According to the police, Meadows drove the car and "was
apparently just along for the ride and did not share the racist
views of the other two men." When he heard the gun shots,
Meadows ran out of the car to where the victims lay on the
ground.55

Low Prejudice/Low Causation

Many crimes which fall into cell IV are "situational"; they result from
ad hoc disputes and flashing tempers. Sometimes these incidents are
counted as hate crimes, but sometimes they are not.

• In 1993, an on-going dispute over grass clippings in San Jose,
California culminated in a hate crime conviction. William Kiley,
a gay man, lived across the street from the H. family and also
owned the house next door to the H's, which he rented to a
tenant. The trouble began in 1988 when Kiley's tenant's dog
bit Mrs. H. She sued and Kiley was forced to pay damages; his
tenant had to have the dog destroyed. Three years later, animosity
between the H's and Kiley came to a head after Kiley purchased
a lawnmower that had no grass catcher. When Kiley mowed the
tenant's lawn, grass clippings blew onto the H.'s driveway. The
H's frequently complained about the grass clippings. After six
months, arguments over the grass clippings became so unpleas-
ant that Kiley stopped mowing the lawn. The first time Kiley re-
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sumed mowing the lawn Mr. H. yelled at Kiley, "You cocksucker,
I'm tired of your fucking games." Kiley interpreted this as ha-
rassment because of his sexual orientation. Later that day, Joshua,
the H's son, asked Kiley to clean the grass off the driveway. Kiley
agreed and swept the grass clippings into the street. Later in the
day, Kiley discovered a pile of dirt and grass clippings on his front
porch. When Mrs. H. saw Kiley throwing the clippings back in
their driveway, Mrs. H. said that all she wanted was for him to
be "a reasonable neighbor." Yelling ensued and Mr. H. called
the police. Joshua H. started shouting at Kiley to clean up the
grass, calling him a "faggot," a "queer," and a "punk." Joshua,
with his fists in the air, challenged Kiley to "come on, let's get it
on you faggot queer." When Kiley ordered Joshua to get off his
property, Joshua hit him. In retaliation, Kiley squirted Joshua
with a hose. Enraged, Joshua hit and kicked Kiley several times.
Joshua was convicted of bias-motivated assault—a felony.56

• On December 23, 1993, the theft of a winter solstice banner
depicting a yellow sun that said "Solstice is the reason for the
season" was investigated by Wycoff, New Jersey police as a hate
crime against atheists. The banner, erected by the New Jersey
Chapter of American Atheists, was part of a holiday display open
to all groups—Christian, Jewish, atheist, or any other group that
wished to put up holiday decorations. A spokesperson for the
American Atheists stated that the theft sends a message that
"atheists will not be tolerated in Wycoff. It's like burning a cross
on an African-American's lawn."57 No anti-atheist graffiti or
other evidence indicating prejudice accompanied the theft.

Conclusion

"Hate crime" is a social construct. It is a new term, which is neither fa-
miliar nor self-defining. Coined in the late 1980s to emphasize criminal
conduct motivated by prejudice, it focuses on the psyche of the criminal
rather than on the criminal's conduct. It attempts to extend the civil rights
paradigm into the world of crime and criminal law.

How much hate crime there is and what the appropriate response
should be depends upon how hate crime is conceptualized and defined.
In constructing a definition of hate crime, choices must be made regard-
ing the meaning of prejudice and the nature of the causal link between
the offender's prejudice and criminal conduct.

"Prejudice" is an amorphous term. If prejudice is defined narrowly,
to include only certain organized hate-based ideologies, there will be very
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little hate crime. If prejudice is defined broadly, a high percentage of
intergroup crimes will qualify as hate crimes. If only a select few crimes,
such as assault or harassment, can be transformed into hate crimes, the
number of hate crimes will be small. If vandalism and graffiti, when
motivated by prejudice, count as hate crimes, the number of hate crimes
will be enormous. If criminal conduct must be completely or pre-
dominantly caused by prejudice in order to be termed hate crime, there
will be few hate crimes. If prejudice need only in part to have motivated
the crime, hate crime will be plentiful. In other words, we can make the
hate crime problem as small or large as we desire by manipulating the
definition.

There are many different types of prejudices that might qualify for
hate crime designation. Some civil rights and affirmative action legisla-
tion speaks in terms of "protected groups," but this does not easily apply
in the hate crime context because when it comes to crime, all victims are
a protected group. Why should some victims be considered more pro-
tected than others?
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[O]ur single most effective weapon is the law.
I implore you to support the Bias Related
Violence and Intimidation Act I have
proposed, and make it clear to the people of
this state that behaviour based on bias will
not be ignored or tolerated.

Letter from New York State Governor
Mario M. Cuomo to the New York State

Legislature, August 16, 1991

egories: (1) sentence enhancements; (2) substantive crimes; (3) civil
rights statutes; and (4) reporting statutes. The diversity of these laws dem-
onstrates the plasticity of the hate crime concept.

Sentence Enhancements

The majority of hate crime statutes are of the sentence enhancement type.
Typically, these laws bump up the penalty for a particular crime when
the offender's motivation is an officially designated prejudice. The Mon-
tana and Alabama sentence enhancement statutes are typical. Montana
provides that

a person who has been found guilty of any offense . . . that was com-
mitted because of the victim's race, creed, religion, color, national
origin, or involvement in civil rights or human rights activities . . . in
addition to the punishment provided for commission of the offense,
may be sentenced to a term of imprisonment of not less than two years
or more than 10 years.1

29

trict of Columbia had passed hate crime laws that fall into four cat-
Y 1995, THE FEDERAL GOVERNMENT, thirty-seven states, and the Dis-B
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Alabama provides a mandatory minimum sentence for violent crimes
motivated by an officially designated bias.

On a conviction of a Class A felony that was found to have been
motivated by the victim's actual or perceived race, color, religion,
national origin, ethnicity, or physical or mental disability, the sentence
shall not be less than 15 years.2

The size of the penalty enhancement varies from state to state. In
Vermont, a hate crime is subject to double the maximum prison term.3

Under Florida's enhancement provision, the maximum possible sentence
is tripled.4 The hate crime statute challenged before the Supreme Court
in Wisconsin v. Mitchell5 provided for a two-year maximum prison term
for aggravated battery, but if the perpetrator was motivated by bias, the
maximum punishment jumped to seven years.

On the federal level, the Violent Crime Control and Law Enforce-
ment Act of 19946 mandated that the U.S. Sentencing Guidelines pro-
vide a sentence enhancement of three "offense levels" above the base
level for the underlying federal offense, if the sentencing court finds

beyond a reasonable doubt that the defendant intentionally selected
any victim or any property as the object of the offense because of the
actual or perceived race, color, religion, national origin, ethnicity,
gender [but not in the case of a sexual offense], disability, or sexual
orientation of any person.7

Applying the Sentencing Guidelines in the case of an aggravated assault,
for example, the ordinary base level offense score of 15 is increased to
18, elevating the sentencing range from 18-24 months to 27-33 months.

The Enumerated Prejudices

The various state substantive and sentence enhancement hate crime laws
differ from one another with respect to which prejudices transform
ordinary crime into hate crime. All hate crime laws are designed to pun-
ish criminals motivated by prejudice based on race, color, religion, and
national origin,8 but all uniformity ends there. Only eighteen states and
the District of Columbia include gender and/or sexual orientation bias
as hate crime triggers. Prejudice against Native Americans, immigrants,
the physically and mentally handicapped, union-members, nonunion
members, right-to-life and pro-choice groups are included in some hate
crime laws.9 Vermont's law applies to offenders motivated by prejudice
against service in the armed forces.10 Montana condemns prejudice
against "involvement in civil rights or human rights activities."11 The
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District of Columbia statute is the most inclusive; in addition to race,
color, religion, national origin, gender, and sexual orientation, it pro-
hibits targeting an individual or group by reason of physical disability,
age, personal appearance, family responsibility, marital status, political
affiliation, and matriculation.

Predicate Offenses

State hate crime laws also differ with respect to which predicate offenses,
when motivated by prejudice, qualify as hate crimes. The Anti-Defamation
League (ADL) model statute, which many states used as a prototype for
their statutes, covers only harassment or intimidation. By contrast, in Penn-
sylvania, Vermont, and Alabama, any offense is a hate crime if the offender
was motivated by race, religion, national origin, or other selected preju-
dices.12 The Alabama statute, which covers all misdemeanors and felonies
provides:

The purpose of this section is to impose additional penalties where it
is shown that a perpetrator committing the underlying offense was
motivated by the victim's actual or perceived race, color, religion,
national origin, ethnicity, or physical or mental disability.13

Other states limit hate crimes to certain predicate offenses. Some
states reserve hate crime designation for low-level offenses, such as ha-
rassment, menacing, or criminal mischief. The Ohio hate crime statute
covers only menacing, aggravated menacing, criminal damage or endan-
gering, criminal mischief, and phone harassment.14 Similarly, in New
Jersey, only simple assault, aggravated assault, harassment, and vandal-
ism can be classified as hate crimes.15 New York has a single hate crime
offense—aggravated harassment. Illinois designates nine predicate of-
fenses: assault, battery, aggravated assault, misdemeanor theft, criminal
trespass to residence, misdemeanor criminal damage to property, crimi-
nal trespass to vehicle, criminal trespass to real property, and mob ac-
tion.16 Washington, D.C. includes arson, assault, burglary, injury to prop-
erty, kidnapping, manslaughter, murder, rape, robbery, theft, or unlawful
entry as possible hate crimes.17

Defining and Proving Prejudiced Motivation

Most state hate crime laws do not use the word "motivation," rather,
they prohibit choosing the victim "by reason of"18 or "because of"19 cer-
tain characteristics. Other states prohibit choosing the victim "maliciously
and with specific intent."20
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The hate crime statutes differ on whether the offender's prejudice
has to be "manifest" in the commission of the crime itself, or whether
prejudice can be based on character evidence and evidence of the de-
fendant's actions or words prior to the crime. In Washington, D.C., an
ordinary crime becomes a hate crime when the conduct "'demonstrates
an accused's prejudice."21 Florida requires that the crime "evidences
prejudice." One would think that what has to be demonstrated is
(1) that the defendant harbors prejudiced beliefs, and (2) that this par-
ticular crime, in the way it was committed, demonstrates or reaffirms
the existence of such prejudice.

But some juries and/or courts, perhaps hostile to the idea of hate
crimes or wary of applying the statutes in an unconstitutional manner,
seem to require that the crime demonstrate hard core prejudice.

In interpreting Florida's hate crime statute, which requires that the
crime "evidences prejudice," the Florida Supreme Court held that

[t]he statute requires that it is the commission of the crime that must
evidence the prejudice; the fact that racial prejudice may be exhib-
ited during the commission of the crime is itself insufficient.22

The court explained that the statute was not meant to cover disputes,
such as arguments over a parking space, which escalate into fist fights
accompanied by racial or other slurs. If that restricted interpretation of
hate crime law prevailed, hate crime laws would be reserved for hard core
ideologues like neo-Nazis and thus rarely used.

Other states, such as Wisconsin and California, deal with the moti-
vation element by requiring that the offender have "intentionally se-
lected" the victim "because of" or "by reason of" race, color, religion,
and so forth.23 Read literally, this type of statute would not require proof
of prejudice, but merely color consciousness in the selection of a victim.
For example, it would be a hate crime for a white defendant to attack
and rob only Asian women because he perceived them as more vulner-
able and less likely to resist. The defendant, although not prejudiced
against Asians, would be a hate criminal for selecting the victim by rea-
son of race. However, it is doubtful that prosecutors and judges would
interpret the hate crime statute this way, because they recognize the leg-
islative intent to penalize prejudice.24 Despite differences in the language
used to set forth motivation requirements (manifest, evidences, moti-
vated in whole, or in part, because of, etc.), the majority of courts hold
that prejudice must be a substantial motivating factor.25

In Pittsburgh, Pennsylvania, Emmitt Harris, a black male, and
Matthew Chapman, a white male, were throwing trash in a dumpster
behind the deli where Harris worked. The defendant, Theresa Ferino, a
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white woman whom Harris and Chapman knew as a deli customer,
walked up the alley to the rear of the deli, pointed a gun at Harris and
Chapman, and stated, "I'm going to kill you, you fucking nigger." Ferino
fired the gun in the direction of both Harris and Chapman, but injured
no one. The state supreme court, in less than straight-forward language,
reversed the conviction for ethnic intimidation on the grounds that

the singularity of the act committed by the [defendant], directed as
it was against both Harris [a black man] and his companion (a Cau-
casian), the antecedent of which was neither a harsh word, gesture
nor conduct exhibited between the victim and the [defendant], we
do not believe rises to the proof-level sufficient to constitute a con-
travention of the ethnic intimidation statute.26

In other words, use of the word "nigger," plus the firing of the gun, was
not sufficient to sustain a hate crime conviction, when a second possible
victim was someone of the same race as the defendant.

Substantive Offenses

ADL Model Hate Crime Law

Some hate crime statutes define new substantive offenses. They redefine
conduct that is already criminal as a new crime or as an aggravated form
of an existing crime. The ADL model statutes, which many states have
adopted, provide for new substantive offenses of "intimidation" and
"institutional vandalism."

A person commits the crime of intimidation if, by reason of the actual
or perceived race, color, religion, national origin or sexual orienta-
tion of another individual or group of individuals, he violates Section

of the Penal Code (insert provision for criminal trespass,
criminal mischief, harassment, menacing, assault and/or other appro-
priate statutorily proscribed criminal conduct).

Intimidation is a misdemeanor/felony (the degree
of liability should be at least one degree more serious than that im-
posed for commission of the offense).27

Intimidation, a new substantive offense, recriminalizes several existing
low-level offenses, in effect enhancing the maximum possible sentence
when the offender is motivated by one of the enumerated biases. Whether
a hate crime law takes the form of a new substantive offense, or a sen-
tence enhancement, the end result is the same—a more severe punish-
ment. Hate crime laws in general, and this statute in particular, do not
seem aimed at the archetypical racists, anti-Semites, misogynists, and
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homophobes. Instead, they seem aimed at the ad hoc disputes, argu-
ments, and fights that frequently erupt in a multiracial, multiethnic,
multireligious society. The following case is typical:

• In 1989, David Wyant and his wife, both white, were playing
loud music at their campsite in Ohio's Alum Creek State Park.
Two black campers at the adjoining campsite, Jerry White and
Patricia McGowan, complained to park officials. When asked by
park officials to turn off the music, Wyant complied, but fifteen
minutes later turned on the radio again. White and McGowan
then overheard Wyant shouting that "[w]e didn't have this prob-
lem until those niggers moved in next to us. I ought to shoot
that black motherfucker. I ought to kick his black ass." Wyant
was convicted of ethnic intimidation, a fourth degree felony, and
sentenced to one and one-half years imprisonment,28 triple the
maximum sentence for the underlying offense of aggravated
menacing, a first degree misdemeanor, with a sentence range of
0-6 months imprisonment or a fine.

• In 1991, a white police officer, Stephen Keyes, responded to a
domestic disturbance call at the Florida home of Michael Hamm,
an African-American. When Officer Keyes attempted to arrest
him, Hamm shouted, "I'll shoot you white cracker mother-
fucker." Believing that Hamm was armed, Keyes radioed for
back-up. In the meantime, Hamm escaped, but was later appre-
hended. No gun was found. Hamm was charged with aggravated
assault for "evidenc[ing] prejudice based on race, color, [etc.]."29

All charges were later dropped because there was not enough
evidence (primarily, the lack of a weapon) that Hamm intended
to assault Officer Keyes.

• In 1994, Herbert Cohen accompanied Denise Avard to Rich-
ard Stalder's Florida home to retrieve Avard's earrings; allegedly,
Avard had some sort of a dispute with Stalder. Stalder pushed
Cohen and called him a "Jew boy," "Jewish lawyer," "you fat
Jewish lawyer, get off my property," "Jewish kike, come on Jew-
ish lawyer . .. I'm going to kick your ass." Stalder was charged
with battery subject to a hate crime sentence enhancement.30

ADL Model Institutional Vandalism Statute

The ADL recommends a second substantive hate crime statute for the
destruction of property that belongs to religious groups. Its "Institu-
tional Vandalism" law provides:
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A person commits the crime of institutional vandalism by knowingly
vandalizing, defacing or otherwise damaging:

i. Any church, synagogue, or other building, structure or place
used for religious worship or other religious purposes;

ii. Any cemetery, mortuary or other facility used for the purpose
of burial or memorializing the dead;

iii. Any school, educational facility or community center;
iv. The grounds adjacent to, and owned or rented by any insti-

tution, facility, building, structure or place described in sub-
sections (i), (ii) or (iii) above.31

This statute increases penalties for vandalism of sacred buildings. "It
is critical . . . that the enhanced penalties be sufficiently severe for the
new statute to have its desired deterrent impact."32

Some states combine the ADL intimidation and institutional van-
dalism model statutes. For example, Connecticut's hate crime statute
provides:

A person is guilty of intimidation based on bigotry or bias if such
person maliciously, and with specific intent to intimidate or harass
another person because of such other person's race, religion, ethnicity
or sexual orientation does any of the following: (1) causes physical
contact with such other person; (2) damages, destroys or defaces any
real or personal property of such other person; or (3) threatens, by
word or act, to do an act described in subdivision (1) or (2).33

Under this statute, a hate crime prosecution could be brought if an of-
fender spray paints anti-gay graffiti on the facade of a gay bar, but not if
the offender spray paints misogynistic graffiti on Ms. Magazine's head-
quarters. While both hypothetical acts of vandalism express prejudice,
gender-based prejudice is not covered by Connecticut's statute. In con-
trast, the Alaska and Michigan hate crime laws would produce the op-
posite result; the definition of hate crime includes gender bias, but not
sexual orientation bias.34

In New York, the substantive hate crime statute is called "aggra-
vated harassment." It provides:

A person is guilty of aggravated harassment. . . when wida intent to
harass, annoy, threaten, or alarm another person, he: Strikes, shoves,
kicks, or otherwise subjects another person to physical contact, or
attempts or threatens to do the same, because of the race, color,
religion or national origin of such person.35

Essentially, when a crime is motivated by bias, the defendant is charged
with the underlying crime, assault for example, plus an added count of
aggravated harassment. If convicted of aggravated harassment, the de-
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fendant faces a significantly more severe sentence. For example, in People
v. Grupe36 the defendant was convicted of aggravated harassment for
striking a Jewish man while shouting anti-Semitic epithets, such as "Is
that the best you can do? I'll show you Jew bastard." The maximum
sentence under the aggravated harassment statute is one year imprison-
ment, whereas the maximum sentence for the same conduct, absent the
anti-Semitic epithets, is 15 days imprisonment. Such significant differ-
ences in sentencing based on the words uttered during the crime have
led some critics to call hate crime statutes "thought crime laws."37

The Federal Civil Rights Acts

Some commentators refer to the federal criminal civil rights laws as hate
crime statutes. However, they are actually quite different in intent, for-
mulation, and operation—especially the post-Civil War statutes. They
do not deconstruct criminal law into various offender/victim configu-
rations based upon race, religion, sexual orientation, and the like; nei-
ther do they politicize "the crime problem" in the manner of the con-
temporary state hate crime laws.

Post-Civil War Civil Rights Acts

After the Civil War, in many places within the former Confederacy, local
law enforcement agencies would not prosecute crimes committed by whites
against blacks, nor would local governments permit blacks to exercise rights
guaranteed by the Fourteenth Amendment.38 So, Congress passed laws
to authorize federal prosecution of the Ku Klux Klan and others, includ-
ing law enforcement and government officials, who denied the newly freed
slaves their civil rights.39 The authority for these statutes was Congress's
power to enforce the Thirteenth and Fourteenth Amendments.

The federal statutes did not aim to enhance punishment or to
recriminalize conduct already covered by criminal law. At the time, these
statutes provided the only de facto law enforcement option. If local law
enforcement officers had investigated and prosecuted those who victim-
ized the former slaves, there would have been no need for the federal
laws. The federal criminal civil rights statutes are not directed exclusively
at hate crimes (although they can be used for that purpose), but at what
law professor Frederick Lawrence calls "rights interference crimes."40

The civil rights statutes and hate crime laws both respond to issues of
race and discrimination, but any similarity ends there. The civil rights
statutes are not framed in terms of identity politics and group rights, but
in terms of everyone's individual civil rights.
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The first of the two post-Civil War statutes, 18 United States Code
§ 241, provides punishment for conspiracies to violate federally guaran-
teed rights. It provides that

[i]f two or more persons conspire to injure, oppress, threaten, or in-
timidate any person ... in the free exercise or enjoyment of any right
or privilege secured to him by the Constitution or laws of the United
States . . . or;

If two or more persons go in disguise on the highway [i.e., the
Ku Klux Klan], or on the premises of another, with intent to prevent
or hinder [the] free exercise or enjoyment of any right or privilege so
secured . . .41 They shall be fined not more than $10,000, or impris-
oned not more than 10 years or both. . . .

The second post-Civil War statute, 18 U.S.C. § 242, is explicitly
concerned with federal, state, or local government officials who deprive
private citizens of their federally guaranteed rights on the basis of cer-
tain characteristics. Its purpose is to guarantee even-handed, color-blind
law enforcement:

Whoever, under color of any law,. . . willfully subjects any person . . .
to the deprivation of any rights, privileges, or immunities secured or
protected by the Constitution or laws of the United States, or to dif-
ferent punishments, pains, or penalties, on account of such person
being an alien, or by reason of his color, or race, than are prescribed
for the punishment of citizens, shall be fined ... or imprisoned .. . ,42

Neither of these statutes was meant to single out the prejudices of
common criminals for special condemnation and more severe punish-
ment; rather, their purpose was to ensure that laws were enforced equally
on behalf of all victims, no matter what race, and against all offenders,
whatever their race, prejudice, or criminal motivation. Unlike modern-
day state hate crime statutes, which cover only those victims who fall
within the groups listed in the hate crime statute, the post-Civil War
statutes apply to everyone.

Sections 241 and 242 have been used to prosecute a wide variety of
conduct, including ballot tampering,43 extortion by a public defender,44

unlawful searches,45 obstruction of federal witness's testimony,46 and the
abuse of a state hospital patient by hospital staff.47 When the federal civil
rights statutes have been used to prosecute cases of racially motivated
violence, the crimes have almost always been committed "under color
of law" as, for example, the 1964 murders by Mississippi police of civil
rights workers Michael Henry Schwerner, James Earl Chancy, and
Andrew Goodman,48 or the 1992 attack of black motorist Rodney King
by a group of Los Angeles police officers.49
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The 1968 Civil Rights Act

Passed as part of the Civil Rights Act of 1968, 18 United States Code
§ 245, might be considered a precursor to the modern state hate crime
laws. Indeed, § 245 was one component of the legislation that marks the
beginning of the modern civil rights movement. Entitled "Federally Pro-
tected Activities," § 245 was designed to provide a remedy for the vio-
lence resulting from opposition to civil rights marches, voter registration
drives and other voting issues, enrollment of black students in formerly
all-white schools and universities, and efforts to abolish Jim Crow laws.50

The first subsection of Section 245 mirrors §§ 241 and 242 by spe-
cifically enumerating federal activities, the enjoyment of which the Act
seeks to protect against infringement by anybody for any reason. The
second subsection specifically protects a broad category of "state and local
activities" from interference motivated by certain prejudices.51 It pro-
tects participants in state and local activities from victimization based
on race, color, religion, and national origin. The prosecution must prove
that the defendant, motivated by bias, attacked a victim who was par-
ticipating in a state or local activity. The offender's prejudice need not
have been the sole motivating factor.52 Subsection (b)(2) provides that

Whoever, whether or not acting under color of law, by force or threat
of force willfully injures, intimidates or interferes with, or attempts
to interfere with . . . any person because of his race, color, religion,
or national origin and because he is or has been . . . enrolling in or
attending a public school or university; participating in any benefit,
program, service or facility provided by a state or local government;
applying or working for any state or local government or private
employer; serving as a juror; traveling in or using any facility of
interstate commerce, or using any vehicle, terminal, or facility of any
common carrier; or using any public facility, such as a bar, restaurant,
store, hotel, movie theater, or stadium53 shall be punished . . . . [The
statute provides a range of different punishments depending on the
conduct, whether firearms or explosives are used, and the degree of
injury to victims.]

Perhaps because of its complexity and abstruseness, this statute has
rarely been used. The Department of Justice estimates that it "seeks in-
dictments [for violations of §§ 241, 242, and 245] in 50-60 cases per
year."54 These statutes were never intended, and have never served, as
all-purpose federal hate crime statutes.55 Rather, they function as insur-
ance which can be called upon if, for discriminatory or other improper
reasons, state and local law enforcement officers fail to prosecute viola-
tions of civil rights.56
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State Civil Rights Offenses

At least ten states have civil rights-type statutes, patterned on the federal
laws. These statutes are quite justifiably referred to as hate crime laws, since
they aim at criminals who are prejudiced. West Virginia's statute, tided
"Prohibiting Violations of an Individual's Civil Rights," provides:

All persons within the boundaries of the state of West Virginia have
the right to be free from any violence, or intimidation by threat of vio-
lence, committed against their persons or property because of their race,
sex, color, religion, ancestry, national origin, political affiliation, or sex.

If any person does by force or threat of force, willfully injure,
intimidate or interfere with, or attempt to injure, intimidate or inter-
fere with, or oppress or threaten any other person in the free exercise
or enjoyment of any right or privilege secured to him or her by the
Constitution or laws of the state of West Virginia or ... of the United
States, because of such other person's race, color, religion, ancestry,
national origin, political affiliation, or sex, he or she shall be guilty of
a felony, and upon conviction, shall be fined not more than five thou-
sand dollars or imprisoned not more than ten years or both.57

Since every violent crime is committed with the intent to deprive the
victim of "the right to be free from any violence, or intimidation by threat
of violence," West Virginia's statute transforms practically every violent
crime into a possible hate crime, if prejudice can be found to have played
some causal role.

Reporting Statutes

The Hate Crime Statistics Act of 1990

The Hate Crime Statistics Act (HCSA), enacted by Congress in 1990,
mandated federal compilation and reporting of hate crime statistics
and publication of an annual report. The HCSA directed the Attorney
General to collect data on predicate crimes which demonstrate "mani-
fest evidence of prejudice based on race, religion, sexual orientation, or
ethnicity" and instructed the Attorney General to establish guidelines
for data collection and to determine the "necessary evidence and crite-
ria that must be present for a finding of manifest evidence [of the enu-
merated prejudices]." Attorney General Richard Thornburgh delegated
authority for data collection and creation of guidelines to the Federal
Bureau of Investigation.58 The FBI passed the assignment along to its
Uniform Crime Reports (UCR) Section, which is responsible for com-
piling crime data.
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In devising a data collection plan, the UCR Section surveyed twelve
states and a number of cities that were already compiling hate crime sta-
tistics, and turned to private groups like the National Institute Against
Prejudice & Violence, the Anti-Defamation League of B'nai B'rith, and
the National Association for the Advancement of Colored People. In
1991, the UCR Section issued its Training Guide for Hate Crime Data
Collection, which set forth definitions and criteria for use by local law
enforcement officials in classifying incidents as bias motivated.

HCSA Predicate Crimes

The Act names eight predicate crimes—murder; nonnegligent man-
slaughter; forcible rape; aggravated assault; simple assault; intimidation;
arson; and destruction, damage, or vandalism of property—which, if
motivated by any one of the prejudices enumerated in the law, count as
hate crimes. Congress apparently chose these crimes not because they
might be more likely than others to be motivated by officially designated
prejudice, but because the UCR already gathers national data on them.
The limitation of hate crime reporting to these eight crimes—later supple-
mented by robbery, burglary, and motor vehicle theft—still seems arbi-
trary since the UCR has long provided uniform definitions of dozens of
other criminal offenses. One might ask, for example, why prejudice-
motivated kidnapping does not count as a hate crime.

HCSA Types of Bias

The Act defines bias as "a preformed negative opinion or attitude to-
ward a group of persons based on their race, religion, ethnicity/national
origin, or sexual orientation." According to the Training Guide, an
offender commits a bias crime when the crime is "motivated, in whole or
in part, by racial, ethnic, national origin [or] sexual orientation preju-
dice." This loose definition could transform virtually any intergroup crime
into a hate crime. An example mentioned earlier, involving a white of-
fender who robs and attacks only Asian women based on his belief that
they are more vulnerable and less likely to resist, highlights the broad
scope of the HCSA definition. Surely, the above offender's opinion about
Asian women could be classified as "a preformed negative opinion or
attitude toward a group." Read literally, the Training Guide categorizes
as hate crimes, for example, car thefts by offenders motivated to any extent
by the belief that Jews are stingy, blacks are noisy, or gays promiscuous.

The HCSA's most glaring omission is gender prejudice. The pic-
ture of hate crime that Congress promised to create through the HCSA
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ignored all forms of male violence against females, including serial mur-
der, rape, spousal abuse, and child sexual abuse. It also ignored crimes
against the mentally and physically disabled and against proponents of
controversial political and social causes. There is no mention in HCSA
of prejudice against children, which must account, at least in part, for
some percentage of the enormous amount of violence perpetrated against
children each year. Nothing could more poignantly demonstrate what
we mean by "the social construction of hate crime."

HCSA Motivation

The Act specifies that where an officially designated prejudice is involved,
any of the enumerated predicate crimes will be defined as a hate crime
as long as the prejudice was responsible for the offender's conduct. The
Training Guide instructs police officers to label a crime as a suspected
bias incident when there is some evidence that the offender was in part
motivated by one of the prejudices. One may, of course, think that all or
practically all criminals harbor conscious or unconscious prejudice against
members of other groups. Otherwise, one is faced with the formidable
challenge of determining which intergroup crimes involve—even in
part—a prejudiced motive.

Variation in Defining and Reporting Hate Crimes

Differences between state and local hate crime reporting and the HCSA
complicate the development of an accurate hate crime reporting system.
Laws in at least eighteen states mandate the collection of hate crime sta-
tistics.59 A few large police departments, such as New York City's, col-
lect hate crime statistics without a statutory mandate. The state report-
ing statutes differ widely from the HCSA in the designated predicate
crimes and prejudices. For instance, Oregon's statute defines hate crimes
much more broadly than federal law:

All law enforcement agencies shall report to the Executive Depart-
ment statistics concerning crimes:. . . (c) Motivated by prejudice based
on the perceived race, color, religion, national origin, sexual orienta-
tion, marital status, political affiliation or beliefs, membership or ac-
tivity in or on behalf of a labor organization or against a labor orga-
nization, physical or mental handicap, age, economic or social status
or citizenship of the victim.60

In effect, Oregon law enforcement personnel must scrutinize crimes
twice, once to see if they qualify as state hate crimes, and once to see if
they qualify as federal hate crimes.
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To take another example, Virginia's reporting statute mandates "the
collection and analysis of information on terrorist acts and groups and
individuals carrying out such acts." Terrorist acts are defined as:

(i) a criminal act committed against a person or his property with
the specific intent of instilling fear or intimidation in the individual
against whom the act is perpetrated because of race, religion or ethnic
origin or which is committed for the purpose of restraining that
person from exercising his rights under the Constitution or laws of
this Commonwealth or of the United States, (ii) any illegal act di-
rected against any persons or their property because of those per-
sons' race, religion or national origin, and (iii) all other incidents,
as determined by law-enforcement authorities, intended to intimi-
date or harass any individual or group because of race, religion or
national origin.61

In Virginia, "gay-bashing" is a hate crime for federal reporting purposes,
but not for state reporting purposes.

Conclusion

In the mid-1980s, Congress and a majority of state legislatures passed
hate crime laws that do not criminalize previously noncriminal behav-
ior, but enhance punishment for conduct that was already a crime. The
well-known federal criminal civil rights statutes are often assumed to be
the model for these new laws, but they are quite different. They do not
recriminalize prohibited behavior, enhance sentences, or designate a
finite list of prejudices. They protect the federal, constitutional, and statu-
tory rights of all citizens by making it a criminal offense to interfere with
those rights. They provide federal insurance that crime will be prosecuted
if state and local law enforcement authorities default in carrying out their
responsibilities.

There are significant differences in the ways that federal and state
legislatures define hate crimes.62 A number of states, following the ADL's
lead, treat hate crime as a low-level offense, such as intimidation or
harassment. Other states have more general hate crime laws and sentence
enhancements that mandate higher sentences for most or all crimes when
motivated by prejudice. The statutes also differ as to which prejudices
transform ordinary crime into hate crime and as to whether those preju-
dices must be manifest in the criminal conduct itself or can be proved
by evidence concerning the defendant's beliefs, opinion, and character.
The diversity of hate crime laws means that we cannot assume that people
are talking about the same thing when they discuss "hate crime" or that



No Statute
Race, Color, Religion, National

Origin/Ancestry Physical Disability Gender

Arizona, Arkansas, Georgia,
Hawaii, Indiana, Kansas, Kentucky,
Louisiana, Nebraska, New Mexico,
South Carolina, Wyoming

Alabama, Alaska, California, Colorado,
Connecticut, Delaware, Washington,
D.C., Florida,Idaho, Illinois, Iowa,
Maryland, Massachusetts, Michigan,
Minnesota,Mississippi, Missouri,
Montana, Nevada, New Hampshire,
New Jersey, New York, North Carolina,
North Dakota, Ohio, Oklahoma, Oregon,
Pennsylvania, Rhode Island, South
Dakota, Tennessee, Vermont, Virginia,
Washington, West Virginia, Wisconsin

Alabama, Alaska, California,
Connecticut, Delaware, Washington,
D.C., Illinois, Iowa, Minnesota,
New York, Oklahoma, Vermont,
Washington, Wisconsin

Alaska, California, Washington,
D.C., Florida, Illinois, Iowa,
Michigan, Minnesota,
Mississippi, New Hampshire,
North Dakota, Vermont,
Washington, West Virginia

Sexual Orientation Blindness Mental Disability* Age Marital Status

California, Connecticut,
Washington, D.C., Illinois, Iowa,
Minnesota, Nevada, New
Hampshire, New Jersey, Oregon,
Vermont, Washington, Wisconsin

Connecticut Alabama, California, Illinois,
Iowa, Minnesota, New York,
Oklahoma, Vermont,
Washington, Wisconsin

Washington, D.C., Iowa,
Minnesota, Vermont

Washington, D.C., New York

*Includes states that specify only "disability."

Personal Appearance Family Responsibility

Washington, D.C. Washington, D.C.

Interference with Civil Rights —
No Group

Matriculation Political Affiliation Protected Status"

Washington, D.C. Washington,

Involvement in Civil or
Human Rights Activities

D.C., Iowa, West Virginia Iowa

Service in U.S.
Armed Forces Sensory Handicap

Association with "Person of Certain



44 Hate Crimes: Criminal Law and Identity Politics

hate crime reports and statistics from one jurisdiction can be compared
with reports and statistics from other jurisdictions.

Because it deals with labeling, counting, and thus, shaping reality,
the HCSA may turn out to be more important than the substantive hate
crime laws and sentence enhancements. After several years of operation,
the federal hate crime reporting system presents a highly inaccurate and
distortive picture of hate crime in the United States and is viewed as a
major disappointment, even by its once erstwhile proponents. The HCSA
held out the promise of a data collection effort that would reveal the
rate of hate crime and permit comparison of various groups' hate of-
fending and hate victimization rates. That promise has definitely not been
fulfilled.



Social Construction of a
Hate Crime Epidemic

It has become nearly impossible to keep-track
of the shocking rise in brutal attacks directed
against individuals because they are black,
Latino, Asian, white, disabled, women, or
gay. Almost daily, the newspapers report new
and even more grotesque abominations. . . .
As ugly as this situation is now, it is likely to
worsen throughout the remainder of the
decade and into the next century as the forces
of bigotry continue to gain momentum.

Jack Levin and Jack McDevitt, Hate Crimes:
The Rising Tide of Bigotry and Bloodshed.

T is WIDELY BELIEVED that since the mid-1980s the United States has
been experiencing a hate crime epidemic. This belief has been ex-

pressed over and over again by politicians, journalists, scholars, and
spokespersons for racial, religious, gay and lesbian, and other advocacy
groups. Leo McCarthy, lieutenant governor of California, declared that
"[t]here is an epidemic of hate crimes and hate violence rising in Cali-
fornia";1 Mississippi State Senator Bill Minor warned, "this is the type
of crime that easily spreads like an epidemic."2 The District Attorney
for St. Paul, Minnesota claimed that state and local governments faced
a "massive increase in hate crimes."3 A journalist for the San Francisco
Chronicle wrote that "hate-motivated violence is spreading across the
United States in 'epidemic' proportions."4 Dr. Arthur Caliandro, cochair
of the religious group, Partnership of Faith, termed hate crimes "a virus
that has turned into a disease that has grown into an epidemic."5 A
New Tork Times journalist characterized the incidence of hate crime
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as "rain[ing] down hard and heavy," and as "a recent explosion."6 The
Boston Globe claimed that "incidents of racial and religious harassment
or intimidation have skyrocketed."7 An article in the National Law Jour-
nal characterized the 1990s as "the decade of hate—or at least, of hate
crime."8

This chapter explains how the hate crime epidemic has been socially
constructed. We identify the leading proponents of the epidemic claim—
advocacy groups, the media, politicians, and academic commentators—
and show that this claim lacks any empirical basis. We then show how
the effort to create a reliable governmental accounting system for hate
crimes has failed. Finally, we offer some historical observations in order
to place the hate crime problem in perspective.

Advocacy Groups

Spokespersons for gays and lesbians have been among the most vocal
proponents of the hate crime epidemic theory. Kevin Berrill, Director
of the National Gay and Lesbian Task Force (NGLTF), explained that
"[t]he problem [of bias crime] is alarmingly pervasive. The real message
is not whether the numbers are up or down, but rather that we have an
epidemic on our hands, one that is in dire need of a remedy."9 Upon
release of its 1993 survey report showing that violence against gays and
lesbians had decreased by 14 percent in the six cities surveyed, a NGLTF
spokesperson stated, "all the anecdotal evidence tells us this is still an
out-of-control epidemic."10 Despite the apparent good news indicated
by the declining numbers, NGLTF spokesperson Tanya L. Domi told a
U.S. House of Representatives Committee that "anti-gay violence clearly
remains at epidemic proportions."11 Robert Bray, another NGLTF spokes-
person, stated that "[t]he gay community is under siege in this country.
We are fighting an epidemic of violence."12 Michael Petrelli, a spokes-
person for Gay and Lesbian Americans, has made similar statements:
"[A]ny time there's a murder of a gay or lesbian person, I am concerned
because our group . .. believes there is an epidemic of this kind of anti-
gay violence."13

The Anti-Defamation League (ADL) has been lobbying for hate
crime legislation and data collection longer than any other advocacy
group. Since 1979, the ADL has compiled and published an "Annual
Audit" of "overt acts or expressions" of anti-Jewish bigotry or hostility
(an incident may be included in the Audit regardless of whether the police
label it bias-motivated).14 According to the ADL, "[t]he pervasiveness
of bias-motivated criminal conduct in a country conceived as a bastion
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of freedom is both tragic and ironic. ... All indications are that such
crimes are on the rise."15

In compiling its data, the ADL relies upon victim and community
group reports, newspaper articles, and local law enforcement agencies'
information. Individuals and community groups who believe they have
been the victims of an anti-Semitic incident fill out a standard ADL form
which the ADL attempts to verify by reviewing police reports, interview-
ing witnesses, or examining the property damage or vandalism. If the
incident is a noncrirninal event, like the mailing of literature or an anti-
Semitic message left on an answering machine, the ADL will examine
the literature or listen to the recorded message to determine whether it
meets the Audit's definition of harassment.

A large number of the anti-Semitic overt acts or expressions included
in the Audit do not constitute crimes. For example, anti-Semitic verbal
and written expressions do not violate the criminal code. The 1993 ADL
Audit of Anti-Semitic Incidents lists a "representative sampling" of anti-
Semitic incidents such as:

In Connecticut: A high school hockey coach yelled an anti-Semitic
slur, "Get the Jew Boy," at an opposing player.
In Georgia: A business owner accused a Jewish woman who questioned
the price increase of service of "trying to Jew me down."
In Massachusetts: "Jew!" was yelled by a man in a passing truck at a
Jewish mourner leaving a cemetery.
In California: University of San Diego, anti-Semitic literature left on
lawn of university.
In Florida: Florida Atlantic University, JAP (Jewish American Prin-
cess) jokes told on university radio station.
In Georgia: Georgia State University faculty member made Holo-
caust denial statements.16

These examples show that the ADL Audit really counts anti-Semitic inci-
dents, not hate crimes. Nevertheless, it is often cited as a hate crime index.17

Klanwatch, a project of the Southern Poverty Law Center, was cre-
ated to monitor the activities of white supremacist groups. It has ex-
panded its activities to include a hate crime data collection program
patterned after the ADL's, but covering crimes motivated by racial and
ethnic prejudice. Klanwatch monitors newspapers and electronic media
and applies the hate crime label to any crime "if its motivation seemed
to be race-related."18

One Klanwatch report, "Campus Hate Crime Rages in 1992,"19

illustrates how the hate crime epidemic theory has been constructed on
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the foundation of dubious statistics. The report claims that there is a
"raging hate epidemic" on college campuses. Two types of data are
offered to support this claim. First, Klanwatch cites a 1990 report by
the National Institute Against Prejudice and Violence20 (NIAPV) which
states that "25% of minority students will becomes victims of violence
based on prejudice. And 25% of those students will be revictimized, ac-
cording to a survey conducted by the NIAPV at the University of Mary-
land at Baltimore."21 Second, Klanwatch cites a survey of 2,823 junior
and senior high school students by the New York State Governor's Task
Force on Bias-Related Violence, which found that the majority of re-
spondents held biased views against gays and lesbians.22 The extent to
which this bias translates to violence is left to the imagination. It also
remains unclear where the NIAPV's 25 percent figure comes from. What
qualifies as an act of violence? How is a perpetrator identified and his or
her prejudice confirmed?

The reported NIAPV findings cannot be reconciled with standard
criminal justice statistics. For example, the FBI statistics on campus crimes
for 1990 at the University of Maryland in Baltimore county show that
of its 9,868 students, only 12 incidents of violent crime were reported;
of 4,563 students at the University of Maryland at Baltimore City, 25
incidents of violence were reported.23 Even if the FBI's statistics signifi-
cantly underreport crime, Klanwatch's and NIAPV's claim seems grossly
exaggerated.

Klanwatch also neglects to explain the link between the New York
State Governor's Task Force finding of biased feelings among New York
high school students and acts of hate violence on college campuses.

The more that the NIAPV's data are examined, the less reliable
they appear. The 1990 NIAPV report on campus "ethnoviolence"
claimed that "the number of college students victimized by ethno-
violence is in the range of 800,000 to one million students annually."24

The report offers no explanation for how NIAPV came up with this
incredible figure. The report also found that from 1986 to 1990, 250
colleges and universities reported racist incidents. Should we regard
this statistic with alarm? Nationwide, there are approximately 3,500
colleges and universities. If 250 of them reported racist incidents dur-
ing a one-year period (as opposed to the four years covered by NIAPV)
that would mean that 90 percent of colleges and universities reported
no racist incidents.

Richard Bernstein, a journalist critical of the NIAPV report, stated
that "[collecting figures on their total numbers does not prove the alarm-
ing increase in hatred so commonly reported. It only proves that the
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United States has not reached that state of perfection in which all rac-
ism and all racial conflict are eliminated."25 Indeed, NIAPV director,
Howard Ehrlich, admits that "there is no way of knowing whether any
upsurge of racial harassment at colleges is actually occurring. It may sim-
ply be that minority students are showing strength and courage in filing
more reports and demanding changes."26

Examining NIAPV's definition of ethnoviolence and victimization
sheds some light on why their numbers are so high. According to the
NIAPV, ethnoviolence includes more than crimes motivated by bias, and
more than verbal harassment. NIAPV defines ethnoviolence to include
biased or even insensitive speech and literature. Further, NIAPV's defi-
nition of ethnoviolence includes "psychological violence"27 and can
encompass any actual or perceived expression of insensitivity. Two in-
stances of ethnoviolence reported at the Massachusetts Institute of Tech-
nology were: (1) a student's statement that "[i]n one of my courses in
freshman year, the professor would rarely call on any black student and
the few times he did he asked embarrassingly easy questions;" and (2) a
student's statement that "[a]t times professors would ask me to drop a
course when I didn't think it was appropriate. I was outraged."28 Other
incidents of ethnoviolence included:

• University of California, Los Angeles: denial of tenure to an Asian-
American faculty member.

• Oberlin College: guest speaker criticized Israel and Zionism as
immoral, which caused 50 students in the audience to stand up
and turn their backs, which caused black students in the audience
to applaud. (The report doesn't specify whether the ethno-
violence was the speaker's remarks, the offended Jewish students'
protest, or the applause by black students.)

• Brigham Young University: during a basketball game against
Wyoming University, one of the players from Wyoming said to
a BYU player, "Get off the floor and quit crying you *&#$@*
[sic] Mormon."

• California State University: the campus newspaper published a
piece critical of affirmative action.

Ought we to infer from such incidents that there is a campus hate crime
epidemic or a campus atmosphere boiling with hatred?

And who are the victims of this ethnoviolence? Is the NIAPV count-
ing as victims those who attended the lecture or read the newspaper?
According to NIAPV,
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Victimization is more than a matter of counting bodies. Every per-
son victimized has family and friends, and every active victimization
has either direct witnesses or people who hear about it from the vic-
tim or others. Many of these people are also victims. We call them
co-victims.29

Other advocacy groups also claim unprecedented levels of victim-
ization. Asian-American advocacy groups lobbying for passage of the
federal Hate Crime Statistics Act claimed that Asian Americans were
experiencing increased hate violence. In a letter to the United States
Senate, the Asian National Democratic Council of Asian and Pacific
Americans stated, "[o]ur members in California, Texas, Massachusetts
and New York are aware of an increase in violent crimes against Asian
and Pacific Americans, most frequently new arrivals from Southeast
Asia and Korea, often elderly."30 William Yoshimo of the Japanese
American Citizens League added, "[t]here has been a dramatic upward
trend in violence toward Asians since 1980."31 Likewise, Karen Kwong
of the Asian American Bar Association of the Greater Bay Area wrote,
"we believe in California, as well as throughout the nation, there has
been an increase in crimes committed against Asians and other minori-
ties which are motivated by racial, ethnic, or religious prejudice."32 No
numbers are cited. Even when the state of New Jersey reported a 22 per-
cent drop in the number of bias crimes, Asian American organizations
continued to proclaim an epidemic.33

The Media's Role

The media have accepted, reinforced, and amplified the image of a na-
tion besieged by hate crime, despite the absence of any reliable evidence
to support that claim and in the face of much evidence to contradict it.
Headlines like these are typical: "A Cancer of Hatred Afflicts America,"34

"Rise in Hate Crimes Signals Alarming Resurgence of Bigotry,"35 "Black-
on-White Hate Crimes Rising,"36 "Decade Ended in Blaze of Hate,"37

and "Combatting Hate: Crimes Against Minorities are Increasing Across
the Board."38 These alarmist articles claim that "across the nation, hate
crimes ... are on the increase after years of steady decline"39 and
"[t]hroughout the country, there are increasing numbers of shootings,
assaults, murders and vandalism that are motivated by bias and hatred."40

Intergroup conflict is "news," but intergroup cooperation is not. A
Nevpsday headline states "Bias Crimes Flare Up in City's Heat";41 five
paragraphs later we find out that "the number of bias-related incidents
in the city dropped in the first half of this year from the same period last
year."42
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The media seem enthusiastically to embrace the most negative in-
terpretation of intergroup relations. For example, a Florida newspaper
portrayed a deadly attack by a group of whites on a black tourist as "a
dramatic example of the growing problem of hate crime."43 Why "grow-
ing"? The article gave no explanation.44

When an alleged hate crime turns out to be a hoax, that fact often
goes unnoted. One widely-reported incident that triggered an outpour-
ing of outrage and theorizing involved a report that two black children,
ages 12 and 14, were attacked in the Bronx by a group of whites who
smeared white shoe polish on their faces and stole their lunch money.45

Civil rights and advocacy groups, as well as church leaders, demanded
action. New York City's first black mayor, David Dinkins, announced
that he "would leave no stone unturned" to bring the perpetrators of
this "dastardly deed" to justice.46 The police launched a massive inves-
tigation, at one point assigning 200 detectives to the area. They offered
a $20,000 reward for information leading to arrest of the offenders, and
created a telephone hot line for anonymous tips.47 Despite the reward
and hundreds of interviews, no witnesses were found. A month into the
investigation, police began considering the possibility that they were
dealing with a hoax. This infuriated some politicians and community
spokespersons, who demanded that the investigation continue. New York
State Assembly member Roberto Ramirez stated, "Based on statements
to us, these incidents did take place."48 Police Commissioner Lee Brown,
an African American, announced that the incident was "being fully
investigated."49 Clearly, political pressure prevented the department from
labeling the incident a hoax. Even labeling or refusing to label hate crime
has become a divisive issue for communities.

The media typically accept at face value advocacy organizations'
assertions about epidemics of hate violence.50 In fact, that is exactly how
the media reported the NIAPV's claim that 800,000 to one million stu-
dents are the victims of ethnoviolence. Time Magazine published an
article summarizing that report and concluding:

[i]n the heat of such boiling hatreds, it is hard to sustain any notion
of the university as a protected enclave devoted to opening minds and
nurturing tolerance. Instead, many campuses seem to distill the free-
floating bigotries of American society into a lethal brew. .. . Virtu-
ally every minority group finds itself under fire.51

The San Francisco Chronicle reported that there is a "new trend of
increasingly violent acts against Asian Americans."52 The Chronicle stated
that anti-Asian incidents increased from 335 in 1993 to 452 in 1994;
"[i]n Northern California, the increase was sharper, from 39 to 83." In
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a nation with 7.3 million Asian Americans, and 207,155 Asians in San
Francisco county (which the Chronicle did not report), do attacks on
452 and 83 Asians, respectively, constitute a "new trend of increasingly
violent attacks"? One magazine article proclaimed that hate crimes
against Asian Americans have "increased dramatically," and are "a
serious national problem,"53 but neglected to say how many hate crimes
were directed at Asians, apparently leaving it to readers' imaginations.

Politicians

Politicians have fully endorsed the existence of a hate crime epidemic.
Passing laws denouncing hate crime provides politicians with an oppor-
tunity to decry bigotry. They can propose hate crime legislation as a
quick-fix solution that is cheap and satisfying to important groups of
constituents. Recognizing the political and symbolic importance of leg-
islation, politicians, both Democrats and Republicans, embrace anti-bias
laws, routinely citing advocacy groups' statements and statistics. Repre-
sentative Charles Schumer (D-N.Y.) proclaimed that "[t]he menace of
bias crimes is spreading like a cancer across this country."54 Senator
Alan Cranston (D-Cal.), sponsor of the federal Hate Crime Statistics
Act, referred extensively to the 1987 NGLTF statistics, stating
"the number of hate crimes increased substantially,. . . representing a
42% increase from 1986."55 Cosponsor John Kerry (D-Mass.) similarly
explained:

"[h]earings which have been held in the House Judiciary Committee
indicate that there is a serious problem in America with hate crimes
of all types, including violence against Blacks, Hispanics, Asian-
Americans, Jews, Arab-Americans and gays. A recent report by the
National Gay and Lesbian Task Force [asserts] that hate crimes di-
rected against gays and lesbians are increasing. Legislation is needed
to address the serious problem of anti-gay violence."56

The claim that the country is beset by an epidemic of violent bias crime
led to passage of the Hate Crimes Statistics Act of 1990.57 Sponsors of
the HCSA favored a data collection effort to confirm what they claimed
to know already: that every category of hate crime is rampant and get-
ting worse. In 1992, the United States House of Representatives held
hearings on a federal hate crime sentence enhancement bill. The hear-
ings opened with witnesses stating as fact that "a veritable epidemic of
hate crime is sweeping through our country at an alarming rate," and
pointing to reports generated by the ADL and the National Gay and
Lesbian Task Force.58
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Scholars Weigh In

Academic writers, almost without exception, have accepted the existence
of a hate crime epidemic and thus have lent their imprimatur to it. In
Hate Crimes: The Rising Tide of Bigotry and Bloodshed, sociologists Jack
Levin and Jack McDevitt claim that America is experiencing a "rising
tide" of hate crimes. This assertion is based upon reports of advocacy
groups like the ADL, Klanwatch, and the National Institute Against
Prejudice and Violence. Much of the book is devoted to descriptions of
horrific hate crimes.59 But conspicuously absent are the data to support
the claim that hate crime is increasing.

Levin and McDevitt attribute the supposed increase in hate crime to
economic decline and attendant social-psychological malaise. They believe
that "resentment" is at the root of most hate crime offenses: as Americans
cope with dwindling economic opportunities, they blame others for taking
opportunities away from them. This resentment and frustration, coupled
with extant biases and stereotypes, expresses itself through hate crimes.
This explanation is not based on any empirical studies or evidence. In short,
the authors have a theory in search of a problem.

Bias Crime: American Law Enforcement and Legal Responses, is a
collection of essays by law enforcement officials, social scientists, activ-
ists, and government officials, mosdy documenting how law enforcement
agencies have dealt with hate crimes. All of the essays assume that hate
crimes are on the rise. Joan Weiss, executive director of the Justice Re-
search and Statistics Association, acknowledges that the extent of the
problem is unknown, but then claims that "[t]he problem is so pervasive
that, even without accurate data, we know that thousands upon thousands
of incidents occur throughout the country every year.'''60 In another essay,
Allen Sapp, Richard Holden, and Michael Wiggins begin by stating, "[i]n
recent years, bias-motivated activities directed at members of minority
groups have occurred with increasing frequency. The escalating rate of
these crimes is proving to be a major source of concern."61

In Hate Crimes: Confronting Violence Against Lesbians and Gay
Men, Gregory Herek and Kevin Berrill begin with the premise that vio-
lence against homosexuals, while not a new problem, has increased dra-
matically. A large portion of the book presents brutal incidents of anti-
gay violence. The authors state that surveys of victimization among gays
and lesbians may not present an accurate picture of the magnitude of
the anti-gay hate crimes due to an unwillingness by some individuals to
"come out," and to general underreporting of incidents.

The most inflammatory of the recent books on hate crimes is
Alphonso Pinkney's, Lest We Forget: White Hate Crimes. Pinkney argues
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that the conservative politics that prevailed in the 1980s created an
atmosphere which allowed hostility against minorities to thrive. Pinkney
states, "[t]he most alarming trend was the resurgence of overt racist
behavior. . . . racial violence was rampant."62 In one chapter, entitled
"Recent Surge of Racial Violence," Pinkney points the finger of blame
at former President Ronald Reagan: "the point is that Ronald Reagan
set the tone and created the environment in which acts of racial violence
thrived. . . . Thus, the widespread physical attacks on Blacks and other
minorities went unchecked."63 The bulk of the book is devoted to de-
scribing highly publicized incidents of violence, many of which are not
clearly attributable to racism. For example, Pinkney labels as race-based
violence an incident in which a New York City police officer shot a
mentally unstable black woman, as she lunged at another police officer
with a knife.

Most academic articles dealing with hate crime assume the existence
of an across-the-board hate epidemic and go on to argue for new sub-
stantive laws, enhanced sentences, and increased enforcement. These
scholarly commentators consistently cite data which do not support their
conclusions. For example, Professor Abraham Abramovsky, in a 1992
law journal, claims an "urgency of the escalating problem [of bias
crime]."64 He states that "categories of bias crime are rapidly growing
along with the reported number of instances." The proliferation of bias
crime "categories" (e.g., anti-gender prejudice, anti-disability prejudice,
etc.) is real, but it does not indicate more bias crime overall; rather, it
indicates the willingness of lawmakers to accommodate more advocacy
groups' demands for inclusion under the hate crime umbrella.

Professor Abramovsky was alarmed by the New York City Police
Department's statistics showing that for the first four months of 1990
there was a 12 percent increase in the number of bias-related crimes over
[the same period] in 1989.65 "The most alarming statistic is that in 1990
the number of bias related attacks on Asians . . . almost doubled from
the number reported in 1989."66 A footnote provides the detail: "there
were 11 bias crimes reported against Asians during the first four months
of 1990, compared with 22 reports in all of 1989."67 But, Abramovsky
apparently extrapolated from 11 in four months to predict 33 for 1990—
"almost double" the 22 in 1989. But as it turned out, the final 1990
total was the same as the 1989 total—22 anti-Asian attacks for 1989 and
22 for 1990. So much for alarming statistics! In any event, are 11, 22,
or even 33 bias incidents against Asian Americans truly "alarming" in a
city that has a 1990 Asian-American population of over one half mil-
lion68 and that generates over 700,000 index crimes (felonies) annually?69
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The 11 bias crimes reported in the first four months of 1990 might
have reflected a random crime fluctuation, the prolific criminality of a
single offender or of a clique of teenagers, one police officer's dedicated
investigations or enhanced data collection efficiency. Abramovsky ac-
knowledges the latter possibility, but cites an NIAPV study that reports
a "steady increase in hate crimes in the last two years from the majority
of agencies who collect such data."70 Citing the NIAPV study begs the
question. As efficiency in bias data collection increases, whether by po-
lice or by nongovernmental organizations (and often in conjunction with
each other), and more public attention is focused on the issue, the num-
ber of recorded bias-incidents will necessarily increase.

Student law review authors have also enthusiastically endorsed the
existence of a hate crime epidemic. One writer in the Harvard Law
Review states, "[i]n recent years, violence, threats, and vandalism com-
mitted because of the race, religion, sexual orientation, or other such
characteristics of the victim have increased at an alarming rate."71 This
author explains that Congress passed a hate crime bill in 1990 and that
the FBI reported 4,558 hate crimes in 1991. Since data available to the
author are only for one year, it is remarkable that the author can discern
an "increase." Another Harvard Law Review writer informs us that "the
Howard Beach incident highlights an alarming trend of increasing ra-
cial violence against minorities in the United States."72 The author's sup-
port for this "trend" was testimony at a 1983 House Judiciary Commit-
tee Hearing73—three years prior to the racial attack on three blacks in
Howard Beach, Brooklyn.74 If "racial minorities" is meant to refer to
African Americans, as seems to be the author's intent, the hypothesis that
there is increasing violence against racial minorities is clearly wrong.

Constructing the FBI Annual Reports

The Hate Crime Statistics Act of 1990 mandated a federal hate crime
accounting system and required the attorney general to issue an annual
public report on hate crimes in America. The reports have been com-
piled using "Hate Crime Incident Report" forms filled out by local po-
lice officers and then submitted to the FBI. One section of the form has
boxes for the eleven predicate offenses. Another section provides codes
for twenty-five different locations, such as "Bar/Night Club," "Con-
struction Site," or "Lake/Waterway." A third section asks the officer to
choose the type of bias motivation displayed by the offender, for ex-
ample, "anti-black," "anti-Hispanic," "anti-Catholic," "anti-female,"
anti-homosexual," "anti-multiracial group," and so forth. A fourth sec-
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tion includes questions on type of victim (individual, business, society, etc.).
Although one of the stated goals of the HCSA is to gather information
that will allow law enforcement personnel and policy makers to gauge the
nature and extent of the problem, the reporting system does not ask for
information on the age or gender of the victim. The only offender-based
questions are: (1) number of offenders; and (2) race. Information regard-
ing sex, age, or other information is conspicuously absent.

The Annual Reports

In December 1992, prior to the release of its first official hate crimes
report, the FBI issued a preliminary report, entitled Hate Crime Statis-
tics, 1990: A Resource Book. This report, which compiled data from states
that had their own reporting statutes, was a dismal failure. Only eleven
states submitted any data. The FBI commented:

Each state responded to its own needs and statutory requirements;
therefore, a data collection instrument in one state is not necessarily
comparable to that of another state. The groups covered by hate crime
statutes often differed. In 1990, crimes motivated by hatred for an
individual's sexual orientation were not covered by statute in Florida,
Maryland, Pennsylvania, Rhode Island, and Virginia, but were cov-
ered in Connecticut, Massachusetts, Minnesota, New Jersey, New
York, and Oregon. Moreover, Oregon's hate crime statute covered
crimes committed against individuals based on marital status, politi-
cal affiliation, and membership in a labor union. . . . Varied reporting
procedures also restrict data comparability.75

In January 1993, the FBI released its first official report in the form
of a one-page press release, presenting nationwide hate crime statistics
for 1991.76 The FBI accompanied this report, like its predecessor, with
a disclaimer as to the usefulness of the data.77 The report contained data
from 32 states; only 2,771 law enforcement agencies (of the 12,805
agencies nationwide reporting to the FBI's Uniform Crime Reporting
System) participated in the data collection effort.78 Seventy-three per-
cent of the reporting agencies reported no hate crime incidents for the
entire year. Only 4,558 hate crime incidents were reported for the entire
United States.79 "Intimidation" was the most frequently reported offense,
accounting for one-third of all hate crimes. Crimes against property
accounted for 27.4 percent of reported hate crimes. The most frequently
reported bias was racial (anti-black, anti-white, anti-American Indian,
anti-Asian/Pacific Islander, and anti-multiracial group).80

A number of states that submitted data for the 1990 preliminary
report documented fewer hate crimes for the next year. For example, in
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1990, New York reported 1,130 hate crimes, whereas in 1991 it reported
943 hate crimes. Maryland reported 792 hate crimes for 1990 and 431
for 1991. Despite the drop in reported hate crime by some states and
despite the 1991 report's finding of only 4,558 hate crimes nationwide
(out of a total of 14 million reported crimes), many newspapers cited
this report as confirming a hate crime epidemic. A Houston Chronicle
editorial stated: "[t]he specter of hate is unfortunately alive and well in
the United States.. . . The national report reveals a grim picture."81 The
Philadelphia Inquirer announced that the "FBI and anti-bigotry groups
report an alarming rise in hate crimes."82 (Since this was the first report,
how could the newspaper have discerned "a rise"?) USA Today bluntly
stated that "no one needs a government report to know such [hate crime]
offenses are rising."83

Ironically, the low incidence of hate crimes reported by the FBI led
some of the groups that campaigned most vigorously for the passage of
the Hate Crime Statistics Act to denounce the whole federal data col-
lection project. Klanwatch dismissed the first FBI statistics as "inadequate
and nearly worthless."84

The FBI report for 1992 showed only a marginal improvement in
the number of states submitting data. Six thousand two hundred law
enforcement agencies (about half of all law enforcement agencies) in 41
states and the District of Columbia reported only 6,623 hate crimes.
Nevertheless, the media generally interpreted this report as confirming
what "everyone already knew": the nation was experiencing a hate crime
epidemic. The National Law Journal opined that the 1990s may be re-
membered as "the decade of hate crime."85

The 1992 report again found that the most frequently reported hate
crime was intimidation (2,318 incidents), accounting for 35 percent
of reported hate crimes. Vandalism (1,762 incidents) accounted for 27
percent, followed by simple assault (1,258 incidents), 19 percent; and
aggravated assault (984 incidents), 15 percent.86 Rape and murder, the
most serious violent hate crimes and the ones that provoke the great-
est amount of public outrage were rare—6 bias-motivated rapes and
15 murders. Table 3 lists the five most frequent hate crime biases for
1992 through 1994; Table 4 shows the most common hate crimes by
offense.

The 1993 FBI report reflects increased participation by states and
law enforcement agencies—46 states and 6,900 agencies submitted data
showing a total of 7,587 hate crimes. As with the 1991 and 1992 re-
ports, intimidation was the most frequently reported hate crime (2,451
incidents), followed by vandalism (2,222 incidents). There were 11 re-
ported bias-motivated murders; the number of bias-motivated rapes
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Table 3 Total Incidents by Bias Motivation*

Number of states reporting

Number of police departments reporting

Anti-black

Anti-white

Anti-Semitic

Anti-gay

Anti-ethnic

1992

41

6,200

2,296

1,342

1,017

750

592

1993

46

6,900

3,559

1,853

1,252

1,015

895

1994

43

7,200

2,476

1,299

1,054

777

583

*Information based on FBI annual Hate Crime Reports.

doubled to 13. These increases are likely due to participation by more
law enforcement agencies and states.

In 1994, 5,852 hate crimes were reported by 43 participating states
and 7,200 law enforcement agencies. As Table 4 shows, intimidation and
vandalism again accounted for a majority of all reported hate crimes.

What conclusions can we draw from these reports? First, most re-
ported hate crimes are low-level offenses, not brutal or murderous

Table 4 Reported Hate Crimes by Offense Type*

Total incidents

Intimidation

Vandalism

Simple assault

Aggravated assault

Robbery

Burglary

Arson

Larceny-theft

Murder

Rape

Auto theft

1992

6,623

2,318

1,762

1,258

984

150

63

37

26

15

6

4

1993

7,587**

2,451

2,222

1,462

1,044

157

84

53

55

11

13

9

1994

5,852***

2,792

1,734

1,305

998

126

58

63

40

13

7

2

•Information based on FBI annual Hate Crime Reports.

* *The total of all offense types does not equal the total number of reported
incidents. The total for offense types is 7,561. This is not a typo or authors'
computing error; these are the totals provided by the FBI report.

***The total of all offense types does not equal the total number of reported
incidents. The total for offense types is 7,138. The reason for the numerical
discrepancy is that a single hate crime incident may involve more than one
offense (e.g., a burglary plus vandalism; simple assault plus intimidation).
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attacks. There does not seem to be a trend of escalating violence. Sec-
ond, the absolute number of hate crimes of all types identified by the
federal reporting system is very small. Third, the data do not reveal any
significant fluctuation in reported hate crimes between 1992 and 1994.
But, fourth, the HCSA data are all but useless for discerning trends,
because of the variation in the number of states and police departments
reporting.

Historical Perspective

It requires ignorance of history to state that "[n]ot since the days when
the [Ku Klux] Klan regularly lynched people at the turn of the century
. . . have we had anything like we have today,"87 or to state that "black
students today face a level of hatred, prejudice and ignorance compa-
rable to that of the days of Bull Connor, Lester Maddox and Orval
Faubus."88 It is far beyond the scope of this chapter or this book to pro-
vide a comprehensive history of racial and ethnic violence, much less anti-
religious violence, anti-homosexual violence, and anti-gender violence
in the United States; that would require nothing less than a multivolume
treatise. However, it is preposterous to claim that the country is now
experiencing unprecedented levels of violence in all these categories.

Native Americans

Almost from the moment European settlers arrived in this country, Native
Americans were the target of bigotry and hatred.89 Viewed as savages,
they were routinely removed from their land by force. The nineteenth
century was punctuated with atrocities against Native Americans. Dur-
ing the 1820s, in North Carolina, Georgia, and other southern states,
the Cherokees were rounded up by the U.S. military and force marched
to Oklahoma. During this 3,000 mile "Trail of Tears," hundreds of
Cherokees died either at the hands of their military escorts, or from star-
vation and exposure.90

In Arizona and New Mexico, settlers and officials of the Catholic
Church attacked Navajo camps, kidnapping women and children to use
as slaves. During the 1850s and 1860s, the U.S. military hunted down
and killed Navajos in a carefully orchestrated campaign. The Navajos
surrendered after their peach orchards and crops were burned. They
too were subjected to a forced march, known as "The Long Walk," to
Boscque Redondo, a remote military outpost in southeastern New
Mexico. Those unable to keep up were shot. During the four years of
imprisonment at Boscque Redondo, nearly half the Navajo population
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died.91 This was government sponsored genocide, not criminality com-
mitted by socially marginal individuals.

In the late 1800s, several counties in Arizona and New Mexico of-
fered bounties for Indian scalps—$500 for male scalps and $250 for those
of women and children. A New York Times article, entitled "Arizona and
New Mexico Settlers Propose to Destroy the Savages," reported that
citizens were organizing "in armed bodies for the purpose of going on
a real old-fashioned Indian hunt."92

The U.S. military, as well as private citizens, also targeted the Plains
tribes.93 The campaign to confine the various Plains tribes to reserva-
tions and liberate land for white settlement involved violent attacks and
the mutilation and murder of entire families. Perhaps the most infamous
private citizens' campaign was the Sand Creek massacre. Settlers in
Colorado, upon hearing that a group of Cheyenne were camped several
hours ride from Denver, attacked the sleeping Cheyenne at dawn. The
mob shot and killed men and women of all ages; they also ran bayonets
through infants and children, and mutilated the dead bodies.94

Blacks, Lynchings, and the Klein

Lynching has a long history in the United States. After the Revolutionary
War, vigilante patriots lynched loyalists and criminals. In the American
West during the 1800s, cattle and horse thieves, murderers, claim jump-
ers, Hispanics, and Native Americans were common targets of lynch
mobs.95 Lynching was most prevalent, however, under the Han's terror-
ism, from the post-Civil War era until well into the twentieth century.96

From 1882 to 1968, 4,743 people were lynched; the vast majority
were black. During the peak lynching years, 1889-1918, the five most
active states were Georgia (360), Mississippi (350), Louisiana (264),
Texas (263), and Alabama (244). In 1892, 200 lynchings occurred in a
single year. These numbers include only the recorded lynchings.97

Many hundreds more blacks were injured and killed during race riots
in the late nineteenth and early twentieth century. In March 1871, a riot
erupted in Meridian, Mississippi, during the trial of three blacks accused
of making "incendiary speeches." An argument escalated into a shoot-
ing spree in which 25 to 30 blacks were killed by rioters.98 Blacks who
escaped the rioters unharmed fled to the woods; Klansmen took the three
blacks on trial from the courthouse and hanged them.99 The early part
of the twentieth century saw anti-black riots, often led by the Klan, in
Chicago, Tulsa, Memphis, and Washington, D.C.100

The Ku Klux Klan, formed in 1865, terrorized southern blacks dur-
ing the post-Civil War period to such a degree that many blacks went
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into semipermanent hiding. According to David Chalmers, author of
Hooded Americanism: The History of the Ku Klux Klcm,

Unless there were federal troops at hand, the safest thing for Negroes
to do was to hide during periods of Klan activity or after outbreaks of
violence. It was reported that in some regions of South Carolina, more
than a majority of the Negroes slept in the woods during the Klan's
active winter of 1870-71.101

In the 1920s, Klan membership soared to 4-5 million people na-
tionally.102 In addition to blacks, the Klan targeted recent immigrants,
Catholics, Jews, and communists.103 By contrast, today Klan member-
ship is estimated at approximately 5,000 nationwide.104

During the 1950s and 1960s, after Brawn v. Board of Education and
the rise of the civil rights movement, violence against blacks and Jews flared
all across the South. Hundreds of homes, churches, and synagogues were
fire bombed. By the mid-1950s, the crude homemade bombs of segrega-
tionists were exploding on a biweekly basis.105 In 1958, Atlanta's oldest
synagogue was bombed.106 At least 200 black churches in Mississippi alone
were bombed or burned during the early 1960s.107 Gangs of whites orga-
nized "Citizens' Councils" all over the South; some of these spawned
campaigns of beatings, burnings, intimidations, and lynchings.108 Black
students, attending newly desegregated public schools and universities,
needed National Guard escorts to ensure their safety from mobs of pro-
testing whites. In 1963, Medgar Evers was assassinated; four years later,
Martin Luther King, Jr. met the same fate. The violence was so rampant
that civil rights workers for the Council of Federated Organizations
(COFO) (an umbrella group formed by the NAACP, the Congress of
Racial Equality, the Southern Christian Leadership Conference, and the
Student Nonviolent Coordinating Committee) were required to call in at
scheduled times during each day. If they failed to call within fifteen min-
utes of the appointed time, COFO's Jackson, Mississippi office would
notify local police, the FBI, and the Justice Department. When COFO
civil rights workers Andrew Goodman, Michael Schwerner, and James
Chancy failed to call in, Philadelphia, Mississippi Sheriff Lawrence Rainey
dismissed their disappearance as a publicity stunt. Later, a deputy sheriff
was among those accused of murdering the three men, who were found
buried in an earthen dam two months after their disappearance.109

Nativism: A Politics of Hatred

Beginning in the 1820s and extending into the twentieth century, a
mainstream political movement developed that was based on hatred of
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Catholics, Jews, and recent immigrants, primarily Irish, Italians, and
Germans. Nativist leaders were not merely a fringe element on the
American scene. They were elected to political office and published widely
read anti-Catholic and anti-immigrant newspapers. During the 1820s-
30s, the movement was called "nativism." Eventually, it organized the
"Know-Nothing Party." Later in the century, it went by the name of
the American Protective Association. In the twentieth century, its for-
mal organization dissolved. Today's nativism takes the form of lobby-
ing for immigration controls and restrictions on benefits to illegal im-
migrants. There is very little organized violence against immigrants.110

The rhetoric of the nativists encouraged hatred. For decades, Catho-
lic churches were burned. Gangs and mobs attacked priests and immi-
grants in Massachusetts, New Jersey, Maine, New York, Maryland, and
Pennsylvania.111 In the 1840s, Philadelphia was the scene of sporadic
rioting.

Natives and Irishmen, Protestants and Catholics clashed in fistfights
and knifefights. They exchanged gunfire. They menaced each other
with cannons, ready to be loaded with stacks of shot, powder, nails,
chains, "anything" as one observer put it, that could be used "to kill
and maim the foe." . . . [S]ome thirty people were killed, hundreds
wounded, dozens of homes burned out.112

Anti-immigrant and anti-Catholic violence flourished into the twentieth
century. In the early decades of the century, anti-Semitism was rampant
in all areas of American life. Newspaper classified advertisements for
employment, housing, and vacation rentals openly declared "no Jews."113

Ironically, one of the most virulent American anti-Semites of the first
half of the twentieth century was a Catholic priest, Charles Coughlin.
Father Coughlin's church had been the target of many Klan-orchestrated
cross burnings. During the late 1920s, Coughlin began broadcasting his
sermons on radio. After the Great Depression hit, Coughlin focused on
economic and social issues. An avowed enemy of the New Deal, Coughlin
founded the National Union for Social Justice (NUSJ). By 1936, NUSJ
had over 5 million members. Coughlin's radio broadcasts, to an audi-
ence of at least 10 million listeners, were peppered with anti-Semitic
attacks and praise for Nazi Germany and the Third Reich. His anti-
Semitic message appealed to nativism's past victims, Irish and German
Catholics. Young followers of Father Coughlin bragged about attack-
ing Jews in Boston and New York.114

Anti-Semitism also reached the highest levels of the federal govern-
ment. President Roosevelt's assistant secretary of state in the early 1940s,
Breckenridge Long, a nativist and an anti-Semite, wrote that large num-



Social Construction of a Hate Crime Epidemic 63

bers of Jews from Russia and Poland "are entirely unfit to become citi-
zens of this country . . . they are lawless, scheming, defiant. . . just the
same as the criminal Jews who crowd our police court dockets in New
York."115

Others

Admittedly, reported violence against women may be at historic highs.
But if so, this fact may not be as ominous as it appears. Earlier in this
century, society was far less attuned and sympathetic to victimized
women; women, therefore, were often too embarrassed to report their
victimization, and often had no one to whom they could report it. In
the past, women had a less influential role in society. It may be, then,
that violence against women is not on the rise, even if reported violence is.

As for homosexuals, it may be that the number of incidents of
victimization (not just number of reports) is at a historic high. Until
recently, gays and lesbians feared to openly affirm or demonstrate
their sexual orientation. The visible population of homosexuals was
smaller, so the number of potential victims was smaller. As the number
of openly homosexual individuals has increased, the number (though
not necessarily the rate) of crimes committed against them may
also have increased.116 However, on this issue, there are no trend data
whatsoever.

Conclusion

Advocacy groups for gays and lesbians, Jews, blacks, women, Asian
Americans, and disabled persons have all claimed that recent unprec-
edented violence against their members requires special hate crime leg-
islation. These groups have sought to call attention to their members'
victimization, subordinate status, and need for special governmental
assistance. Journalists and academics have accepted the existence of a hate
crime epidemic almost without question and, on occasion, even when
statistics show just the opposite. The Hate Crime Statistics Act has failed
to provide any reliable data on hate crime. But, for what they are worth,
its reports show very small numbers of hate crimes, the majority of which
are low-level offenses.

Minority groups have good reasons for claiming that we are in the
throes of an epidemic. An "epidemic" demands attention, remedial ac-
tions, resources, and reparations. The electronic and print media also
have an incentive to support the existence of a rampant hate crime epi-
demic. Crime sells; so does racism, sexism, and homophobia. Garden
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variety crime has become mundane. The law-and-order drama has to be
revitalized if it is to command attention.

In contemporary American society there is less prejudice-motivated
violence against minority groups than in many earlier periods of Ameri-
can history. Clearly, violence motivated by racism, xenophobia, anti-
Semitism, and other biases is not new and is not "on the rise." Professor
Abramovsky asserts that, "no one is seriously questioning the severity
of the problem [of bias crime]."117 We are. The uncritical acceptance
of a hate crime epidemic may well have negative sociopolitical ramifi-
cations. This pessimistic and alarmist portrayal of a fractured warring
community is likely to exacerbate societal divisions and contribute to a
self-fulfilling prophesy. It distorts the discourse about crime in America,
turning a social problem that used to unite Americans into one that
divides us.



The Politics of Hate
Crime Laws

This legislation [ethnic intimidation law]
does more than punish. ... It says something
about who we are, and about the ideals to
which this state is committed.

New Jersey Governor Jim Florio,
August 1990

Identity Politics

The proliferation of hate crime laws in the 1980s and 1990s should not
be attributed to insufficiently severe criminal sanctions. There is no rea-
son to believe that prejudice-motivated offenders, particularly those who
commit violent crimes, were not or could not be punished severely
enough under generic criminal laws.

In this chapter, we argue that the passage of hate crime laws enacted
in the 1980s and 1990s is best explained by the growing influence of
identity politics. Fundamentally, the hate crime laws are symbolic state-
ments requested by advocacy groups for material and symbolic reasons
and provided by politicians for political reasons.

The past thirty years have seen a shift from emphasis on nondiscrimi-
nation to emphasis on race and group consciousness. The very success
of the civil rights movement spawned a new "identity politics" that led
Americans to define themselves and others in terms of race, religion,
gender, and sexual-orientation.1 According to political journalist Jim
Sleeper:

Identity politics makes race, ethnicity, gender, and sexual orientation
into the primary lenses through which people view themselves and
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society. It tends to encourage new and old minority groups to with-
draw from—or assault—a mistrusted "majority" culture in the pur-
suit of their separate communal destinies.2

From a commitment to excising race and other such indelible charac-
teristics from official notice, the nation moved to a position of demand-
ing that these characteristics be officially recognized and weighed in a
wide range of social contexts, especially public and private employment,
college and university admissions, public contracting, and the design of
voting districts.3 Group consciousness became the politically and mor-
ally dominant ideology of late-twentieth-century American society, and
various nationality and ethnic groups, women, gays and lesbians, the
elderly, and the handicapped, in addition to racial and religious groups,
came to see advantage in stressing their victimization.4

Identity politics is fueled by a sense of resentment based upon vic-
timization, discrimination, and disadvantage. What gives a group its
character, status, and identity is its perception of mistreatment by the
white, male, Christian, heterosexual "majority" as well as by other mi-
nority groups. Under the logic of identity politics, a victim group can
assert a moral claim to special entitlements and affirmative action.5 Even
minority groups that have been very successful in contemporary Ameri-
can society frequently stress their victimized and disadvantaged status.6

According to Professor Shelby Steele, victimization can metamorphosize
into political and social power, but this formula

binds the victim to his victimization by linking his power to his status
as a victim. ... It is primarily a victim's power grounded too deeply
in the entitlement derived from past injustice and in the innocence
that Western/Christian tradition has always associated with poverty.7

Hate Crime Law as Symbolic Politics

Studies of legal change highlight the importance of interest groups in
the legislative process.8 Laws do not spring forth from a groundswell of
public opinion, but rather are the product of lobbying by interested
("interest") groups that must mobilize support among politicians. The
hate crime laws were passed because of the lobbying efforts of organiza-
tions that advocate on behalf of blacks, Jews, gays and lesbians, a few
other ethnic and nationality groups, and in some cases, women.9 Many
advocacy organizations set an annual legislative agenda, with the pas-
sage of federal and state laws becoming an end in itself and a main mea-
sure of their success. Regardless of what it accomplishes, the passage of
legislation boosts the morale and the status of the organizations and their
constituencies.10
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The Appeal of Hate Crime Law For Politicians

The job of lobbyists is to convince politicians to support the proposals
they favor. In exchange for the legislator's vote, the lobbyists can offer
campaign contributions, election endorsements, or more diffuse expres-
sions of gratitude and support. In deciding whether to support or op-
pose proposals put forward by lobbyists, politicians look to the costs and
benefits. In the case of hate crime laws, except for the inclusion of sexual
orientation, politicians faced a no lose proposition. By supporting hate
crime legislation, they could please the advocacy groups without antago-
nizing any lobbyists on the other side (there were none) and without
making hard budgetary choices. The hate crime laws provided an op-
portunity to denounce two evils—crime and bigotry—without offend-
ing any constituencies or spending any money.

There is today a social and political consensus that racial, religious,
and gender prejudice is wrong. While more controversial, a majority
of Americans believes that discrimination against homosexuals is also
wrong. (For example, a 1993 Gallup Poll asked "[i]n general, do you
think homosexuals should or should not have equal rights in terms of
job opportunities?" Eighty percent of respondents replied that they
should.11)

Politicians specialize in symbolic pronouncements. They enthusias-
tically support laws that reaffirm widely revered values such as "the flag,"
"patriotism," "freedom," and "tolerance." Supporting hate crime leg-
islation provides them an excellent opportunity to put themselves on
record as opposed to criminals and prejudice and in favor of law and order,
decency, and tolerance. Therefore, it is not surprising that most legisla-
tors responded enthusiastically when asked to denounce, recriminalize,
and/or enhance maximum penalties for criminal conduct motivated by
prejudice.

In the campaigns that lead up to passage of federal and state hate
crime laws, there was invariably much talk of "message sending." Pro-
ponents demand that a message be sent to biased offenders that crimes
of bigotry will not be tolerated. But a close look at the legislative poli-
tics suggests that the hate crime laws send messages to at least three dif-
ferent audiences of which offenders is probably the least important.

The most obvious audience is the lobbyists who desire hate crime
legislation. Supporting, voting for, and passing hate crime laws "sends a
message" to these groups: "we are on your side; we recognize your vic-
timization and the abhorrent prejudice aimed against your group. In
condemning those who commit heinous crimes against you, we express
and exhibit solidarity with you and, in return, expect your support."
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The second audience with which politicians seek to communicate
via hate crime legislation is the general voting population. Hate crime
legislation provides politicians the opportunity to say to this mass audi-
ence: "we condemn prejudice and bigotry in the strongest and most
solemn way. Moreover, in condemning prejudice, we affirm our own
prejudice-free character and assert a moral claim to your support." It
may be hard to get this message heard because, unlike the lobbying
groups, the general citizenry is not tuned in to the hate crime channel.
The message can get lost among hundreds of commercial and noncom-
mercial messages that continuously bombard the citizenry.

The third audience is comprised of hate crime offenders and poten-
tial offenders—racists, homophobes, sexists, anti-Semites, and other
bigots. The message that hate crime legislation sends to them might be
interpreted as: "don't even think about preying upon people because of
their race, religion, gender, sexual orientation, etc. We regard this type
of victimization as worse than victimizing a member of your own group.
If you cannot hold your biases in check, you will be severely punished."
Unlike the first two audiences, members of this third audience will not
be enthused or inspired by the legislators' hate crime message. Un-
doubtedly, potential hate crime offenders are already well aware that
the majority in our society, especially its elites, strongly opposes racial,
religious, and gender prejudices. Indeed, the potential hate crime of-
fender, feeling alienated and defining himself as an outcast or a rebel,
may hold his prejudice in spite of or in protest against the values of
mainstream society.

The message that hate crime laws communicate to this group is just
one of a constant barrage of condemnations and threats beamed at crimi-
nals. It would take some heroic assumptions to believe that bigoted and
anti-social criminals and potential criminals, if they are listening at all,
will be any more responsive to this message than they have been to all
the other threats and condemnations contained in criminal laws that they
regularly ignore.

Passage of Federal Hate Crime Law

Since 1990 Congress has passed three different laws directed at hate
crime—the Hate Crime Statistics Act of 1990 (HCSA), the Violence
Against Women Act of 1994 (VAWA), and the Hate Crimes Sentenc-
ing Enhancement Act of 1994 (HCSEA). The legislative history of each
of these laws demonstrates both the importance of symbolic politics and
the dominance of identity politics.
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The Hate Crime Statistics Act of 1990

In the mid-1980s, a number of civil rights groups made passage of fed-
eral hate crime legislation a priority. In 1985, the ADL, the Anti-Klan
Network, the Institute for the Prevention and Control of Violence and
Extremism, and the International Network for Jewish Holocaust Survi-
vors began lobbying Congress for a federal hate crime reporting statute.12

Not surprisingly, these groups lobbied for the collection of data on, and
therefore special recognition of, crimes motivated by race, religion, and
ethnicity. Other nationality groups trying to establish themselves as bona
fide members of the civil rights coalition joined the lobbying effort.
Congress held hearings on violence against Arab Americans,13 Asian
Americans,14 anti-religious violence,15 and racially motivated violence.16

The House of Representatives passed the HCSA bill in 1985, but Con-
gress adjourned before the Senate could vote on the bill.17

In the meantime, the National Gay and Lesbian Task Force (NGLTF)
requested assistance from Representative Barney Frank (D-Mass.), an
openly gay congressman, to have anti-gay and anti-lesbian-motivated
crime included in the definition of hate crime. Although the HCSA
conferred no substantive rights (it simply required the collection of data),
gays and lesbians viewed "their inclusion" in the bill as an important first
step toward official recognition of gay rights.18 The Criminal Justice
Subcommittee of the House Judiciary Committee conducted oversight
hearings on anti-homosexual violence in October 1986.19 According to
Representative John Conyers (D-Mich.), the purpose of the hearings
was to sensitize the public to the existence and prevalence of anti-gay
violence.20

Following these hearings, gay and lesbian groups joined a coalition
of advocacy groups lobbying for passage of the HCSA. The revised bill,
which now included sexual orientation, was reintroduced in the 100th
Congress.21 Spokespersons for the ADL, the American Arab Anti-
Discrimination Committee, Klanwatch, the National Institute Against
Prejudice and Violence, the Japanese American Citizens League, the
National Gay and Lesbian Task Force, the NAACP, and the Organiza-
tion of Chinese Americans all testified in support of the bill.22 Each
spokesperson claimed that the number of hate crimes against his or her
group was rising and that passage of the HCSA would (1) help commu-
nities, legislatures, and law enforcement personnel respond effectively
by providing information on the frequency, location, extent, and pat-
terns of hate crime; (2) improve law enforcement's response by increas-
ing awareness of and sensitivity to hate crimes; (3) raise public aware-
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ness of the existence of hate crimes; and (4) send a message that the federal
government is concerned about hate crime.

The logic underlying justification 1 and 2 was never clearly explained
and hate crime data have not proved useful in achieving these ends. From
our perspective, the third and fourth reasons best explain the goal of the
law's proponents. The HCSA would provide an official statement that
hate crime, defined in terms of a handful of officially designated preju-
dices, is a serious problem deserving special attention and condemna-
tion. Joan Weiss of the National Institute Against Prejudice and Vio-
lence testified that "one of the most significant reasons for passing this
act is that finally... it would send a message to the citizens of this country
that the Congress of the United States does not condone these acts."23

Alan M. Schwartz of the ADL testified that "these acts must be clearly
and firmly rejected as unacceptable by all levels of the community." One
of the bill's sponsors, John Conyers,24 stated that "[d]evoting federal
resources to the collection of more information about this problem will
demonstrate a national commitment to the eradication of hate crimes."25

The Senate Judiciary Committee's report on the bill emphasized
the importance of sending a message to the advocacy groups and their
constituents.

The enactment of a Federal law requiring the systematic collection of
hate crime data is a significant step. The very effort by the legislative
branch to require the Justice Department to collect this information
would send an additional important signal to victimized groups every-
where that the U.S. Government is concerned about this kind of crime.26

While there was near unanimous political enthusiasm in Congress
for sending an anti-prejudice message by means of a law requiring col-
lection of hate crime statistics, there was some controversy about whether
the message should apply to anti-gay and anti-lesbian prejudice. Some
senators and representatives opposed including sexual orientation preju-
dice within the hate crime bill because they did not want to send a mes-
sage equating anti-gay and lesbian bias with racial and religious bias. They
were not prepared to denounce the former type of prejudice, and they
feared that if homosexuals were, in effect, treated as a "protected" group
for purposes of hate crime legislation, the next step might be their rou-
tine inclusion in civil rights legislation. Senator Jesse Helms (R-N.C.)
stated, "it may be that some will try to use this data [on anti-gay hate
crimes gathered pursuant to the Hate Crime Statistics Act] to call for
gay rights legislation."27 As Representative William Dannemeyer (D-Cal.)
put it, inclusion of sexual orientation prejudice in the Hate Crime Sta-
tistics Act would "change the basic definition of the 1964 Civil Rights
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Act to include a new status that would have the dignity of being within
the proscription [sic] of that act";28 in other words, gays and lesbians
would be equated with officially approved victim groups. Five members
of the House Judiciary Committee were even more explicit:

There is no mention of homosexual rights in the Constitution. . . .
[T]he question recurs as to why statistics are important. They are
valuable not in themselves but rather to help discover the existence
and extent of a problem and to support its solution. Statistics merely
lay the foundation for a subsequent Federal response. . . . [I]t is all
the more essential that targeted groups be within the scope of Fed-
eral responsibility in the first place. It is a Federal responsibility to
ensure equal protection of all citizens regardless of their race, reli-
gion or ethnic origin. It is not a Federal obligation to protect citizens
in their sexual orientation.29

Senator Helms led the Senate opposition to the inclusion of sexual
orientation. He authored a "Sense of the Senate" amendment that con-
demned homosexuality, rejected it as a lifestyle, condemned government
support for extending civil rights to homosexuals, and called for strict
enforcement of state sodomy laws.30 In a compromise move, Senators
Robert Dole (R-Kan.), Paul Simon (D-I11.) and Orrin Hatch (R-Utah)
offered a second section to the bill:

Congress finds that:
1. American family life is the foundation of American society.
2. Federal policy should encourage the well-being, financial

security, and health of the American family.
3. Schools should not deemphasize the critical value of Ameri-

can family life.
K[ n]othing in this Act shall be construed,... to promote or encour-

age homosexuality." (emphasis added)31

With that non sequitur in place, the Senate passed the HCSA by
92_4.32 The House of Representatives amended the bill to include the
Senate's "American family" provision and passed it by 368-47.33 The
symbolic importance of the Act was immediately apparent. The gay and
lesbian advocacy groups felt that they had achieved a significant mile-
stone, despite section 2. It was the first time that federal legislation in-
cluded sexual orientation along with racial, religious, and ethnic groups.34

Tim McFeeley, executive director of the Human Rights Campaign fund,
a lesbian and gay advocacy organization, hailed the HCSA as "the first
time in history that sexual orientation will be included in a federal civil
rights law."35 It also marked the first time that gay and lesbian leaders
were invited to a public law-signing ceremony at the White House.36



72 Hate Crimes: Criminal Law and Identity Politics

Exclusion of Gender Prejudice

Passage of the Hate Crime Statistics Act was not a victory for women's
advocacy groups. For more than a decade women had been treated as a
disadvantaged group in federal and state civil rights laws and for pur-
poses of affirmative action programs. "Blacks, women, and other minori-
ties" had become a mantra for civil rights groups. Why would crimes
motivated by gender prejudice not qualify as hate crime? The women's
advocates argued that women are overwhelmingly victimized by men,
and that many male offenders, especially rapists, serial murderers, bat-
terers, and assaulters, are motivated by misogyny. They argued that treat-
ing gender-motivated violence, especially rape, as a hate crime would
"constitute societal endorsement of a notion which has been repeatedly
asserted by feminists and experts: rape is not simply a crime which hap-
pens to women, but an act of violence which is inflicted upon a person
because she is a woman."37 During congressional hearings on the HCSA,
Molly Yard, president of the National Organization for Women, testi-
fied that:

[w]hile national statistics are kept on the incidence of rape and do-
mestic violence, categorization of such crimes as hate crimes is neces-
sary in order for law enforcement personnel, legislators, educators,
and the public at large to truly understand not just the full scope and
complexity of the problem but the motivation behind these crimes.38

There is no clearer example of what we mean by the symbolic signifi-
cance of hate crime laws.

The coalition lobbying for passage of the HCSA rejected gender
prejudice as a hate crime trigger on the ground that the federal govern-
ment already collected statistics on rape and domestic violence.39 The
coalition argued that violence against women was qualitatively different
from true hate crime because many anti-female offenders are acquainted
with their victims and are thus motivated by animosity against a particu-
lar woman, not against women in general.

[A] substantial majority of women victims of violent crimes were pre-
viously acquainted with their attackers. While a hate crime against a
black sends a message to all blacks, that same logic does not follow in
many sexual assaults; victims are not necessarily interchangeable in the
same way. (emphasis added)40

The coalition in effect added "victim interchangeability" to the defi-
nition of hate crime.41 According to the coalition, a true hate crime in-
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volves an attack on a victim solely because of his membership in a group,
not because of his individual identity. Because the crime is motivated by
the victim's membership in a particular group, the crime terrorizes all
members of that group; the victim could be interchanged with any other
group member. Of course, that definition of hate crime would, for ex-
ample, exclude the assassinations of Martin Luther King, Medgar Evers,
and Rabbi Meyer Kahane, as well as all hate crimes where a victim and
offender knew one another.

The women's advocates vigorously disputed these arguments and,
not surprisingly, perceived them to be examples of gender bias.

No one applies these [interchangeability] tests to violence against
members of others groups. Burning a cross in the neighbor's yard,
desecrating a classmate's place of worship or harassing a coworkerwith
racial taunts are all understood as hate crimes despite the relation-
ship between the offender and victim. In fact, the previous relationship
makes the crime more heinous because the sense of connection and
shared community implied in social familiarity is viciously shattered.42

The women's advocates also argued that many crimes against women,
especially serial murders and serial rapes, do not involve acquaintances.
Such crimes are often explicable only in terms of the offender's irrational
fear and hatred of women and therefore would satisfy the victim inter-
changeability test. In addition, where a male aggressor and female vic-
tim are acquainted, it remains possible, and probably likely, that the
aggressor's motivation is, at least in part, motivated by misogyny. The
failure to include gender bias has been sharply criticized.

The exclusion of sex-hate as a form of hate-violence is ... a profound
denial of the most pervasive form of violence in the United States.
... It is an attempt to have it both ways: that is, to rage against such
hate-violence when the victims are males (and occasionally females)
and yet to protect male superiority over women. The denial of sexual
violence as a hate crime is purposeful for the status quo, for it would
be detrimental to the social order to define men's violence against
women as a serious, hateful crime.43

Some analysts of the legislative politics leading up to the HCSA
concluded that the coalition's opposition to the inclusion of gender bias
as a hate crime trigger was based on a perception that, because misogy-
nistic violence against women is so prevalent, its inclusion would over-
whelm the other species of hate crime.44 In other words, at this sym-
bolic level, groups perceive themselves to be in competition with one
another for attention. This again reinforces our thesis that the primary
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purpose of hate crime laws is to bolster the morale and strategic posi-
tion of certain identity groups, not to impose heavier sanctions on preju-
diced offenders.

The Violence Against Women Act of 1994

After failing to get gender bias included in the HCSA, the women's
advocacy groups lobbied Congress for either an amendment to the HCSA
or a separate law dealing with the criminal victimization of women. The
politicians had every reason (including the fact that women constitute a
majority of voters!) to support such a demand and hardly any reason to
refuse. Consequently, Senate Judiciary Committee Chairman, Joe Biden
(D-Del.), introduced the Violence Against Women Act (VAWA) as part
of the Violent Crime Control and Law Enforcement Act of 1994.45

VAWA was introduced in Congress in 1990 and again in 1991.46 It
was favorably reported by the Senate Judiciary Committee in both the
101st and 102d Congresses, and finally passed in 1994.47 Title IV48 set
out the following congressional findings:

Crimes motivated by the victim's gender constitute bias crimes in
violation of the victim's right to be free from discrimination on the
basis of gender.

State and Federal criminal laws do not adequately protect against
the bias element of gender crimes, which separates these crimes from
acts of random violence, nor do they adequately provide victims the
opportunity to vindicate their interests.49

The VAWA defined "crime of violence motivated by gender" as "a crime
of violence committed because of gender or on the basis of gender, and
due, at least in part, to an animus based on the victim's gender."50 No
prior criminal complaint, prosecution, or conviction is necessary before
bringing suit under the so-called civil rights provision that permits fe-
male victims of gender-motivated assaults to sue their attackers in fed-
eral court for money damages and injunctive relief:

A person (including a person who acts under color of any statute,
ordinance, regulation, custom, or usage of any State) who commits a
crime of violence motivated by gender . . . shall be liable to the party
injured for the recovery of compensatory and punitive damages, in-
junctive and declaratory relief, and such other relief as a court may
deem appropriate.51

Other provisions of the Act provide funding and grants for battered
women's shelters and rape counseling, mandate interstate recognition
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and enforcement of restraining orders issued in other states, and make
crossing state lines to commit a crime against a spouse a federal felony;
these provisions generated little controversy. Our critique of the VAWA
deals only with the symbolic nature of the civil rights provision.

NOW, NOW's Legal Defense and Education Fund, and the Fund
for the Feminist Majority vigorously supported the civil rights provision.52

Spokeswomen for these organizations emphasized the importance of the
symbolic message that the VAWA's civil rights provision would convey.
Sally Goldfarb of NOW's Legal Defense and Education Fund testified
that "[e]nactment of [the civil rights provision] of the Violence Against
Women Act would convey a very powerful message that violence moti-
vated by gender is not just an individual crime or personal injury, but is
a form of discrimination. It's an assault on our publicly shared idea of
equality."53 Eleanor Smeal, president of the Fund for the Feminist Ma-
jority, stressed the importance of sending a strong message, especially
in light of the failure to include gender in the HCSA:

We believe that with what has happened in the past, the leaving out
of gender, for example, in the hate crimes statistics laws, that this could
help correct that error, and say to the country once and for all that
hate against women in the form of violence is something our country
will not tolerate.54

Patricia Ireland, president of NOW, responding to the ACLU's concerns
that the motive/intent requirement of the bill was so vague it would
unduly confuse litigants, judges, and juries, stated, "I think that if there
is concern that there will be confusion [about intent and motive], it is
nothing compared to what we gain by giving a clear signal that this is
recognized as a civil rights violation and a form of discrimination against
women."55

The civil rights provision of the VAWA offers little, if anything,
beyond a symbolic message opposing violence against women. Female
victims of male batterers, like all crime victims, have always had a right
to sue their assailants for compensatory and punitive damages in state
courts.56 Of course, this right is hollow because the vast majority of vio-
lent criminal offenders (gender biased or otherwise) are indigent. Eliza-
beth Symonds, the ACLU's legislative counsel, stated that the provision
"creates many more questions than it actually answers . . . [and] does
little to assist in determining which kinds of cases are in fact actionable.
For example, the bill does not make clear whether all sexual assaults are
considered to be per se 'motivated by gender.' "57 She expressed doubts
about the utility of the civil rights provision as a tool for fighting vio-
lence against women:
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I think that's what all of us here want. I think we're in agreement
that the goal of this bill is laudatory. We want to stop violent crime in
America. But will this effectively do so?. . . Will this civil cause of action
deter perpetrators? Will defendants, many or most of whom are indi-
gent, have the financial resources to actually pay damages awards? Can
the defendants be identified in most cases?58

More than two years after the Act's passage, only two lawsuits had been
filed under the VAWA's civil rights provision.59

The Hate Crimes Sentencing Enhancement Act of 1994

The federal sentencing enhancement statute for hate crimes should
also be understood as an act of symbolic politics. Representative Charles
Schumer (D-N.Y.), introducing the Hate Crimes Sentencing Enhance-
ment Act (HCSEA) in the 102d Congress, claimed that a federal sentence
enhancement was important "not simply [as] a message of care about one
another and live and let live, the great American tradition, but [as] a mes-
sage that relates to the survival of this country as the leading country of
this world."60 At hearings held in 1992, those testifying in favor of the bill
again and again stressed the importance of "sending a message." Robert
K. Lifton of the American Jewish Congress testified that:

The criminal law marks off those behaviors society is not prepared to
tolerate, and indicates what seriousness society attaches to a violation
of those norms. The criminal law is an expression of the nation's basic
moral standards. Viewed in this way, enactment of a statute such as
[the HCSEA] serves a valuable purpose even if no one is ever sen-
tenced to an enhanced penalty as a result of its enactment.61

Elizabeth R. OuYang of the Asian American Legal Defense and Educa-
tion Fund testified that "[t]he law must send a clear message that hate
crime offenses are serious offenses and will not be tolerated."62

The HCSEA died in the 102d Congress, but Schumer reintroduced
the bill the next year as part of the Violent Crime Control and Law
Enforcement Act of 1994. The comprehensive crime package included:
a "three strikes" law mandating life imprisonment for three-time vio-
lent offenders, funding to put 100,000 more police officers on the street,
and midnight basketball for at-risk juveniles. The HCSEA passed almost
unnoticed, despite its inclusion of sexual orientation prejudice as a hate
crime trigger.

The HCSEA, Title XXVII of the Violent Crime Control and Law
Enforcement Act of 1994, mandated a revision of the U.S. Sentencing
Guidelines "to provide sentencing enhancements of not less than three
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offense levels for offenses that are hate crimes."63 It defined hate crime
as a crime in which the defendant is motivated by race, color, religion,
national origin, ethnicity, gender, disability, or sexual orientation. The
Sentencing Commission's implementing guidelines, effective Novem-
ber 1995, provide for an enhancement of three offense levels if "the
defendant intentionally selected any victim or property as the object of
the offense because of the actual or perceived race, color, religion, na-
tional origin, ethnicity, gender, disability, or sexual orientation of any
person."64 While the guidelines list gender as a hate crime category, the
application notes which accompany the guidelines state that the enhance-
ment does not apply to sexual offenses motivated by gender bias. In other
words, the sentence for rape or sexual abuse is not increased because of
gender bias. Perhaps the commissioners concluded that rape already takes
gender bias into account.

Congress mandated that in formulating the enhancements, the U.S.
Sentencing Commission "shall assure reasonable consistency with other
guidelines, [and] avoid duplicative punishments for substantially the same
offense."65 The Commission explained that, in implementing the HCSEA,
its goal was to "harmonize the existing guidelines with each other, re-
flect the additional [hate crime] enhancement now contained in [the
guidelines], and better reflect the seriousness of the underlying con-
duct."66 In effect, the Commission consolidated the sentencing guide-
lines for all the federal criminal civil rights offenses. This explains the
inclusion of disability and gender in the HCSEA; if those two categories
had not been included, offenders convicted of violating federal criminal
civil rights laws would receive a lower sentence for targeting individuals
based on disability or gender than if they targeted individuals based on
race, religion, or ethnicity. This would certainly be offensive to the dis-
abled. Of course, offenders who violate individual rights, unlinked to a
recognized group prejudice, will not have their sentences enhanced.

Conclusion

The hate crime laws of the 1980s and 1990s demonstrate the impact of
identity politics on criminal law. The new wave of hate crime laws fol-
lows in a long line of civil rights legislation that extends special legal rights
and affirmative action to groups that are officially recognized as disad-
vantaged and victimized. The advocacy groups that work on behalf of
racial, religious, and ethnic groups, gays and lesbians, and women are
judged and judge themselves on their ability to procure legislation that
affirms the worth of their members. Such symbolic morale-building leg-
islation often gets top priority.
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Lawmakers produce legislation in response to "consumer" demand.
The politics of symbolic legislation differ from the politics of legislation
that involves allocation of scarce resources. Symbolic legislation normally
does not entail budgetary consequences. Although sometimes groups
must compete for the political affirmation of rival symbols, practically
all politicians pay lip service to "nondiscrimination," "fairness," and
"tolerance," as long as they are not asked to be too specific.

While the HCSA of 1990 ostensibly involved only data collection,
the subtext recognized a certain type of crime as especially abhorrent
and a certain type of crime victim as especially vulnerable. The HCSA
has historic significance because it treated prejudice against homosexu-
als for the first time as an officially condemnable prejudice.

The resistance of the civil rights coalition to inclusion of crimes
motivated by gender prejudice in the hate crime laws illustrates the sym-
bolic nature of this legislation. Hate crime legislation is valued to the
extent that it calls special attention to a small class of crime. If a signifi-
cant percentage of crimes by men against women were to count as hate
crimes, then victims of other hate crimes would get less attention, and
the significance of their victimization and the force of their moral claim
would be diminished. If all crime victims are hate crime victims, then
hate crime loses its special symbolic power.



Justification for Hate
Crime Laws

A hate crime resembles no other crime. The
effects of hate crime reach beyond the
immediate victim or institution and can
damage society and fragment communities.

Paul M. Sanderson, commander of NYC's
Bias Crime Unit

reasons. However, once enacted, they must be defended against
charges that they are unnecessary, unfair, and unconstitutional. Sophis-
ticated jurisprudential rationales, frequently dependent on and bolstered
by social science studies, emerge in the course of litigation and are elabo-
rated, honed, and polished in the hands of appellate lawyers, judges, and
professors. In this chapter, we examine and critique the most frequently
offered justifications for hate crime laws. In chapter 8, we will take up
the question of constitutionality.

Are Hate Criminals More Culpable?

The principle that, holding conduct constant, punishment should be
calibrated to the offender's culpability and blameworthiness is axiom-
atic in the criminal law. This principle is illustrated by the differing pun-
ishments for homicides. Offenders who cause death are punished along
a continuum depending upon whether they acted negligently, recklessly,
knowingly, or intentionally. Criminals who kill intentionally are the most
culpable and are punished the most severely. Not surprisingly, defend-
ers of hate crime legislation argue that more severe penalties for crimi-
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nals motivated by prejudice are justified because such offenders are
morally worse—more culpable—than criminals who engage in the same
conduct, but for reasons other than prejudice.

We do not object in principle to calibrating punishment to motive.
In certain situations, the defendant's motive may justify more severe
punishment. For example, a defendant who kills his wife to collect her
life insurance ought to be punished more severely than a defendant who
kills his wife to end her suffering from a terminal illness. Likewise, it seems
appropriate to punish arson for profit more severely than arson moti-
vated by mental delusions because the former shows a cold-blooded and
calculating criminal mind.

Is prejudice more morally reprehensible than other criminal moti-
vations like greed, power, lust, spite, desire to dominate, and pure sadism?
A business person may dump toxic waste into the street rather than pay
the cost for having it disposed of properly. A con artist may defraud
widows out of their life savings in order to lead a life of luxury. An ideo-
logue may assassinate a political leader in order to dramatize his cause
or to coerce decision makers into changing national policy. Are these
criminals less morally reprehensible than a gay basher or a black rioter
who beats an Asian store owner? Of course not. As the legal philoso-
pher Jeffrie Murphy, has commented: "perhaps all assaults, whether ra-
cial or not, involve motives of humiliation and are thus evil to the same
degree."1

Legal philosopher, Lawrence Crocker writes that: "One who com-
mits a racist assault with some awareness of the history of racism is not
merely of worse character than the ordinary assailant. The worse char-
acter is crystallized into an act that is itself morally worse."2 The basis
for this conclusion is not obvious. First, taken on its own terms, this
explanation would not justify treating anti-white prejudice as a hate crime
motivation because of the absence of a history of racism against whites.
Second, why should the history of a condemnable motivation be the basis
for more punishment, and why should other criminal motivations—like
greed, lust, politics, etc.—not be regarded as historically based?

Crocker explains that an offender acting on the basis of racial ani-
mus is morally worse because "to act from a racist motive is in part to
ratify that history, to make it one's own through a concrete act."3 Never-
theless, he acknowledges the problematic nature of hate crime laws, and
asks "whether this particular sort of moral worseness is one that the crimi-
nal law may justly take cognisance."4 Ultimately, Crocker concludes that
it is, though for constitutional reasons, he approves only those hate crime
laws drafted to require "racial animus," and rejects the more common
"manifesting prejudice" and "selection of the victim based on race,
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religion, etc." models. Even in cases where racial animus is clear, he con-
demns sentence enhancement laws, such as the Wisconsin statute up-
held by the Supreme Court in Wisconsin v. Mitchell,5 that tripled the
sentence for an assault motivated by prejudice.

Should offenders be held fully responsible for their prejudices? A
prejudiced offender might plea that he is less culpable than a "cold-
blooded" profit-motivated criminal, because he was indoctrinated by his
parents and youthful peers. He might argue that he was brought up to
believe that homosexuals, women, Jews, blacks, and/or others are infe-
rior, evil, immoral, hostile, etc. He might even argue that his prejudice,
for example, against homosexuals, was the result of religious training.
According to this account, his prejudice was imposed, not chosen, and
should make him a candidate for a lesser punishment, not a greater one.

Disproportionately Severe Impacts on the Individual

Physical Injury

The criminal law customarily proscribes more severe punishment for
more serious injury (holding culpability constant); that is why, for ex-
ample, there is greater punishment for aggravated assault than for simple
assault. Thus, another frequently cited justification for punishing hate
crimes more severely than nonhate crimes is that they cause more severe
physical injury. Of course, if this were true, the normal rule—the inflic-
tion of more serious injuries is punished more severely—would mete out
more serious punishments to hate crime offenders. In other words, when
hate crimes result in severe injury, they would under generic criminal
laws be punished as aggravated assault or attempted murder, not as simple
assault. Therefore, when hate crime proponents assert that hate crimes
are more brutal, they must mean more brutal than other crimes in the
same category. In other words, they must mean that hate crime assaults
are consistently more brutal than "ordinary" assaults, yet not brutal
enough to be aggravated assaults. Even if this were true (and there is no
logical reason or empirical evidence showing that it is), generic sentenc-
ing laws provide for a range of sentences within the same offense cate-
gory (e.g., a fine up to $5000 and/or imprisonment up to 3 years); such
ranges ought to be able to accommodate the difference.

Despite the lack of empirical evidence, the belief that bias crimes
cause more physical harm than other crimes in the same offense category
has practically become dogma.6 Sociologists Jack Levin and Jack McDevitt
claim that as compared to other crimes, "hate crimes tend to be exces-
sively brutal."7 To support this assertion, they point to the 452 hate crimes
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recorded by Boston police from 1983 to 1987; half of these were as-
saults. They state, "Thus, one of every two hate crimes reported to the
Boston police was a personal attack."8 Simply reporting that assaults
comprised half of all hate crime over a four-year period does not indi-
cate whether the bias-motivated assaults caused more injury than nonbias-
motivated assaults during the same period.

Levin and McDevitt's next claim is no more convincing:

[a]lmost three-quarters of all assaultive hate crimes—unlawful per-
sonal attacks, even if only with threatening words—result in at least
some physical injury to the victim. The relative viciousness of these
attacks can be seen by comparing them to the national figures for all
crimes, in which only 29 percent of assault victims generally receive
some physical injury.9

Stating that bias-motivated assaults usually result "in at least some physi-
cal injury," does not support the conclusion that they are "excessively
brutal." In order to support such a claim, empirical studies need to be
conducted, comparing the seriousness of physical injuries inflicted in bias-
motivated assaults and nonbias-motivated assaults. The authors don't
explain how threatening words cause physical injury.

Psychological Injury

Some courts and commentators argue that hate crime victims suffer
greater psychological and emotional injury than other victims. The U.S.
Supreme Court in Wisconsin v. Mitchell, stated, without citing any
authority, that hate crimes are "more likely to ... inflict distinct emo-
tional harm on their victims."10 Professors Bennett Weisburd and Brian
Levin claim that hate crime victims suffer greater emotional and psycho-
logical injury than other crime victims. "[B]ecause the violence is so
brutal, the degradation so complete and the vulnerability so omnipres-
ent, bias crime victims exhibit greater psychological trauma than nonbias
victims."11 To support this claim, they cite a 1989 National Institute
Against Prejudice and Violence (NIAPV) survey of hate crime victims.12

The survey questioned only hate crime victims; it did not compare their
mental and physical injuries with those of nonhate crime victims. Thus,
this "study" provides no basis for concluding that hate crime victims
suffer greater harm.

In 1986, the NIAPV conducted a "pilot study" of 72 hate crime
victims in seven states. (The NIAPV uses the term "ethnoviolence" rather
than hate crime.) This study, like the 1989 study cited by Weisburd and
Levin, also failed to compare the victimization experience of hate crime
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victims with other crime victims. It created "a profile of an average hate
crime victim and their [sic] reactions."13 Despite the lack of compara-
tive data, former NIAPV director Joan Weiss stated:

One of the most striking findings was the impact of these incidents
of ethnoviolence on victims compared to personal crimes. How does
one know, for example, whether being the victim of an act . . . moti-
vated by racial or religious prejudice, was any worse than being the
victim of a random act . . . ? From working with victims, it is appar-
ent that they were not comparable, but there is no proof in terms of
data.14 (our emphasis)

Despite the absence of data, Weiss concluded that:

The comparison of symptoms of the victims of personal crimes with
victims of ethnoviolence was very graphic in this study. There were
more symptoms, a greater effect on the individual, when the motiva-
tion was prejudice.15

The NIAPV pilot study, in fact, did not compare the emotional
damage to hate crime victims with the emotional damage to nonhate
crime victims. The study drew on reports of 72 hate crime victims from
seven states using "focus groups" and individual interviews. The focus
groups, in which victims "shared [and perhaps influenced? amplified?]
feelings, reactions, and thoughts," met ten times. There was no com-
parative research on nonhate crime victims.

It should come as no surprise that hate crime victims report psy-
chological and emotional effects. All victims do. The American Psycho-
logical Association Task Force on the Victims of Crime and Violence
found that victims of such different crimes as assault, rape, burglary, and
robbery exhibit similar16 immediate, short-term, and long-term reac-
tions.17 During the immediate reaction stage, which can last from hours
to days, victims feel anger, shock, disbelief, fear, anxiety, and helpless-
ness, often accompanied by sleep disturbances, nightmares, diarrhea,
headaches, an increase in psychosomatic symptoms, and aggravation of
previous medical problems.18 During the short-term reaction stage,
which can last up to a year, victims continue to experience anger, anxiety,
and nightmares, as well as depression and loss of self-esteem. Personal
relationships may deteriorate. Frequently, victims change their behav-
ior and lifestyles to cope with fear of future crimes. They move, change
phone numbers, leave home less often, install security devices, or pur-
chase firearms.19 Long-term reactions can include depression, distrust-
fulness, fear, and difficulty establishing personal relationships.20 Clearly,
if the NIAPV researchers had brought nonhate crime victims together
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in focus groups to share feelings, they would also have heard a great deal
of anguish and pain.

In a 1994 follow-up study to the NIAPV's pilot study, sociologists
Arnold Barnes and Paul Ephross used personal interviews, questionnaires,
and focus group meetings to assess the reactions of 72 hate crime vic-
tims, and compared the findings with previously reported research on
crime victims. They found that hate crime victims suffered in the same
manner and degree as other crime victims.21 Barnes and Ephross found
only one significant difference in hate crime victims' emotional reactions,
and this difference pointed to hate victims experiencing less severe injury.

A major difference in the emotional response of hate violence victims
appears to be the absence of lowered self-esteem. The ability of some
hate violence victims to maintain their self-esteem may be associated
with their attribution of responsibility for their attacks to the preju-
dice and racism of others.22 (emphasis added)

Low-Level Offenses

The greater harm hypothesis is most plausible at the margin of the crimi-
nal law where free speech blends into criminal conduct. It is useful to
make some distinctions between different types of low-level crimes that
involve bias-motivations. Graffiti and vandalism may involve racist, anti-
Semitic, misogynistic, or homophobic words, drawings, or symbols.
Likewise, these crimes may be carried out with nonprejudiced words,
drawings, and symbols, but against targets that are solely, primarily, or
completely identified with a particular religious, racial, ethnic, sexual
orientation, gender, or other group. Consider Table 5:

Table 5 Types of Low-level (Graffiti) Hate Crime

Symbolic Nonsymbolic
Property Property

Symbolic Graffiti

Nonsymbolic Graffiti

1
swastika on

Jewish tomb

paint splashed
on Jewish tomb

2
swastika on

car

paint splashed
on car
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We could treat all four types of graffiti and vandalism via a generic
law with standard punishments. Or, we could decide that, for the pur-
pose of punishment, graffiti and vandalism should be divided into two
classes, cell 4 (which involves vandalism without prejudice), and cells 1,
2, and 3 (which involve vandalism with prejudice). Alternatively, we could
decide that graffiti and vandalism should be treated by different laws or
enhancement statutes that, in effect, recognize a hierarchy of serious-
ness based upon type of bias expressed. Thus, cell 1 might qualify for
maximum punishment since it, in effect, involves a double insult—the
swastika + the defacement of the Jewish property. Cells 2 and 3 might
qualify for less-enhanced punishment because only one insult is involved.
Cell 4, involving no prejudice, would receive the typically deserved pun-
ishment for that offense.

Which symbolic expressions deserve special punishment and which
buildings and property deserve "special protection"? Coming up with a
list of words and symbols that should trigger more severe punishments
is especially troubling. Is scribbling "bitch" or "KKK" or "Hitler was
right" or "I hate fags" on a subway car to be punished more severely
than "fuck the draft," "down with the Pope," or "send the Republicans
to hell"? Creating a blacklist of dirty ("hate-ist") words, expressions, and
symbols that warrant enhanced punishment would be a very subjective,
politically loaded and nonviewpoint-neutral task. Ultimately, it would
amount to picking and choosing words, expressions, and symbols that
the lawmaker finds offensive. This might violate the First Amendment
under Texas v. Johnson, the flag burning case.23 In Johnson, the defen-
dant was convicted for burning a flag at a political rally in violation of a
Texas statute prohibiting burning of the American flag. The Supreme
Court held the law to be unconstitutional under the First Amendment.

A harder question is whether certain properties can and ought to be
given "special protection." Many states have enacted "institutional van-
dalism," or venerated objects laws, which essentially enhance punishment
for acts of vandalism when directed at a place of worship or burial cen-
ter.24 Frequently, secular property (like schools and public monuments),
important to the community, is joined to the religious property in this
specially protected category in an obvious attempt to avoid First Amend-
ment problems. These laws do not require proof of biased motivation,
only that the offender committed the act knowing that the object was a
church, cemetery, government building, or other designated structure.25

Proponents of such laws could argue that they do not amount to sin-
gling out certain religious property for special protection, since the cate-
gory is made up of a gamut of properties that have particular importance
to the community. This explanation has a" hollow ring, and fails to dis-
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guise the attempt to punish certain conduct more severely because it is
highly offensive.

In reality, will vandalism of a school or a public monument in a park
actually be punished as severely as vandalism of a church or burial ground?
Ultimately, going down this path requires us to identify certain proper-
ties that embody values and ideas that are more highly respected and
cherished than other properties. Increasing punishments for vandalism
of a designated set of buildings or monuments ought to raise First
Amendment warnings.

Nothing prohibits a state from prosecuting an individual who steals
or burns another person's flag for theft, arson, or disorderly conduct.26 A
question not raised in Johnson is whether a state could prosecute the flag
thief or arsonist and enhance the punishment because the item stolen or
burned—-like a church, burial ground, public monument, or school:—has
significant public value. Given the Supreme Court's decision in R.A. V. v.
St. Paul the answer is probably "no"; but Wisconsin v. Mitchell perhaps
leads to the opposite answer (as we shall see in chapter 8). As a matter of
policy, we oppose such enhancements. We believe that the generic crimi-
nal laws provide for adequate punishment.

The Impact of Hate Crimes on Innocent Third Parties

Another common justification for meting out more severe punishment
for bias-motivated crimes is that they harm innocent third parties. Ac-
cording to Columbia University Law School professor Kent Greenawalt,
"[s]uch crimes can frighten and humiliate other members of the com-
munity; they can also reinforce social divisions and hatred."27 William
Marovitz, chairman of the Illinois Senate Judiciary Committee, has writ-
ten that "crimes motivated by race, religion, or national origin have a
more profound potential impact on the community than other crimes."28

Similarly, law professor James Weinstein states that hate-motivated vio-
lence "can inflict damage above and beyond the physical injury caused
by a garden-variety assault, both to the immediate victim and to other
members of the group to which the victim belongs."29 The Oregon
Supreme Court has emphasized the same point in an opinion uphold-
ing a hate crime statute.30

[Hate crime] creates a harm to society distinct from and greater than
the harm caused by the assault alone. Such crimes—because they are
directed not only toward the victim but, in essence, toward an entire
group of which the victim is perceived to be a member—invite imita-
tion, retaliation, and insecurity on the part of persons in the group to
which the victim was perceived by the assailants to belong.31
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While some hate crimes have impacts beyond their immediate victims,
hate crimes are by no means unique in this respect. Many crimes, what-
ever their motivation, have repercussions beyond the immediate victim
and his or her family and friends. Child abductions and murders, like
those of Polly Klaas in California and Megan Kanka in New Jersey, strike
terror in the hearts of parents throughout the community, state, and
country.32 Carjackings and subway crimes frighten countless people.33

It would be an understatement to say that violent crime in the United
States has impact beyond its immediate victims. Public opinion polls show
that Americans consistently rank crime as one of the top three problems
facing the country;34 often they rank crime first.35 Many residents of
American cities fear random street violence, carjackings, and gangs. In
the inner cities, black-on-black and gang-related violent crimes have
devastated neighborhoods.

Crime often has repercussions beyond the immediate victim in spe-
cific contexts as well. For example, a vicious murder or rape in a park
deters many people from using the park for months, some forever. In
June 1996, the near fatal beating of a woman jogging in Central Park
attracted a great deal of attention, especially because it occurred during
the afternoon and in an area of the park where violent crime is rare.36

One student told a reporter that, since the attack, she walks all the way
around the park even during daylight hours. "Look at me. I'm so small,
there's no way I could protect myself against someone bigger. There's
[sic] tons of psychos in New York City, and anything could happen."37

A killing or rape in a university or school has profound social and psy-
chological ramifications. Studies have shown that learning about the
victimization of friends, relatives, coworkers, or neighbors, "is likely to
enhance feelings of vulnerability and fear."38

Given that hate crime is frequently defined broadly to include low
level offenses like vandalism, harassment, and assault, to assert that hate
crimes invariably spread terror through the victim's community seems
exaggerated. According to the FBI's 1994 report, intimidation accounted
for 35 percent of all hate crimes, followed by vandalism (25 percent),
simple assault (19 percent), and aggravated assault (16 percent).39 John
Cook, commander of the Intelligence Unit for the Maryland State
Police, reports similar statistics in Maryland: "A quick analysis of Mary-
land's five-year perspective [on hate crimes], which included 2,009 in-
cidents, reveals that most incidents were vandalism, and 30 percent were
assaults."40

Suppose that bias-motivated crimes do frighten, upset, anguish, and
anger third parties more than nonbias-motivated crimes. Is third-party
anguish a permissible basis for increasing an offender's sentence?41 Sup-
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pose a judge were to enhance the punishment of a black defendant who
robbed a white victim on the ground that fear of black robbers was cre-
ating deep anxiety and terror in the white community, leading to white
flight from the city, and to the deterioration of the city's tax base? Civil
libertarians would quite properly excoriate the judge and attack the sen-
tence as unconstitutional. They would argue that third parties' (even the
community's) fear and anxiety should not be legitimated and encour-
aged by judicial sentencing practices. Should the moral and constitutional
result be different if the race of offender and victim is reversed and the
offense is called a hate crime?

The Conflict-Generating Potential of Hate Crimes

Some proponents of hate crime legislation argue that hate crimes should
be punished more severely because of their potential to trigger retalia-
tion and group conflict. This proposed justification reminds us that hate
crime is a broad category that lumps together a number of different social
and psychological pathologies. Retaliation arises mostly in the context
of race and ethnic conflicts and rarely in the context of gay-bashing, anti-
Semitic incidents, anti-Asian violence, and violence against women.

Imposing a more severe sentence on an offender because his crimi-
nal conduct caused, or had the potential to cause, retaliatory violence
would be difficult to justify. Should a person be punished more severely
because third parties use the offender's conduct as an "excuse" or "justi-
fication" to randomly attack citizens who share the same racial, ethnic,
or other characteristic as that offender? Should an offender who victim-
izes able-bodied, violent men be punished more severely than an offender
who preys on elderly, wheelchair-bound individuals because the former
are more likely to retaliate?42 The disturbing logic of such a suggestion
could lead a judge to punish offenders who commit crimes against mem-
bers of retaliation-prone groups more severely than those who commit
crimes against members of nonretaliarion-prone groups or against indi-
viduals who are of the same race or ethnicity as the offender. Such a policy
would detach criminal responsibility and blameworthiness from its roots
in the defendant's culpability. Perversely, it would punish an offender
more severely because he chose to victimize a member of a group whose
members are more likely to engage in illegal random violence.

A more sophisticated version of the retaliation rationale, and one
that does not appear in the literature, focuses on intergroup conflict short
of retaliation. Hate crimes should be punished more severely not because
they may provoke immediate retaliation, but because they may promote
intergroup friction, suspicion, and distrust. Perhaps this is so. But does
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calibrating sentence severity to biased motivation mitigate this effect? It
seems more plausible (as we argue in chapter 9) that hate crime laws
and their enforcement exacerbate intergroup tension. To the extent that
hate crimes promote intergroup mistrust, it may be that the law best
mitigates this effect by treating intergroup crime like any other crime.

Greater Deterrent Threat Required

Another justification for punishing hate crimes more severely than non-
hate crimes is that greater punishment is necessary to deter hate crimes.
"A strong prison sentence sends a signal to would-be hatemongers every-
where that should they illegally express their bigotry, they can expect to
receive more than a mere slap on the wrist."43 The question is how many
additional crimes will be deterred by threatening potential hate crime
offenders with higher maximum or minimum penalties. The conduct that
hate crime laws aim to suppress is already subject to long-standing ge-
neric criminal sanctions. The most serious crimes like murder, rape, and
kidnapping are already punishable by imprisonment up to life and, in
some cases, by capital punishment, so there is little, if any, room to in-
crease the threat.

Another question is whether hate crimes are more amenable to deter-
rence than nonhate crimes. If not, there is no deterrence-based reason
to increase sentences for hate crimes, but not other crimes. It is not clear
why greater threat is necessary to deter potential bias-crime offenders
than other potential offenders. On the one hand, perhaps proponents
believe that because bias-crime offenders are more determined to com-
mit their crimes than other offenders, a more severe threat is needed to
make them desist. On the other hand, perhaps proponents believe that
because bias-crime offenders are more impulsive than other offenders, a
greater threat is necessary to get their attention and to reinforce their
personal controls.

The fact that the majority of reported hate crimes is committed by
teenagers is relevant to assessing the deterrence rationale. In New York
City between 1981 and 1990, 70 percent of individuals arrested for hate
crimes were under the age of nineteen; 40 percent under age sixteen.44

When juveniles commit crimes, often they are not charged with the spe-
cific criminal law offense but with being delinquent. Thus, hate crime
laws may not actually apply unless juveniles are transferred to adult crimi-
nal court. For adults, whose biases may be fully formed and incorpo-
rated into their personality, it is not clear that the threat of a penalty
enhancement will have any marginal deterrent effect. In any event, a
calculating hate criminal (perhaps the most prejudiced) could avoid the
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enhancement by committing his crime without the epithets that are usu-
ally necessary to trigger the hate crime laws.45

Moral Education

Some supporters of hate crime legislation insist that hate crime laws
should be supported simply because they send a political and symbolic
message that bias crime, and implicitly bias itself, is wrong. According
to Weisburd and Levin:

More important, however, is the powerful signaling effect inherent
in bias crime legislation. The very existence of bias crime statutes sends
out a clear message to society that a discriminatory motivation for a
crime is a prescribable evil in and of itself; one that we as a society
will not tolerate.46

This justification would be more persuasive if hate crime had previ-
ously been lawful, or if it had been a species of crime that had previously
been criminalized in a minor way. But the opposite is true. Serious hate
crimes—murders, arsons, rapes, assaults—have always been criminalized
and punishable by harsh sanctions under generic criminal and sentenc-
ing law. Furthermore, prejudice is already denounced by a huge body of
constitutional law, employment law, civil rights law, and administrative
law. Private lawyers and government agencies are constantly bringing,
and courts hearing, unlawful discrimination claims. To the extent that
law should be a tool of moral education, it is already sending the right
messages in a very strong manner.

Conclusion

The appearance of the new wave of hate crime laws is being tested in
courts and in the crucible of academic journals. The basic question is
whether it is justifiable to impose enhanced sentences on criminals be-
cause they are motivated by prejudice.

Many courts and commentators have attempted to justify enhanced
sanctions on the grounds that hate crimes are morally worse than other
crimes, cause more physical and psychic injury to victims, and cause more
psychic injury to third parties. These assertions depend upon empirical
assumptions that seem dubious and have not been substantiated.

The argument that hate crimes warrant harsher punishment because
they carry the potential for retaliation and social conflict is also not per-
suasive. The logic of this argument would lead to harsher punishments
for crimes against retaliation-prone groups than for crimes against vie-
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tims who are members of law-abiding groups that do not retaliate. What
kind of a message would that send?

The proposition that bias-criminals are morally worse and therefore
more blameworthy than others who commit crimes of the same type is
also hard to sustain. Many other motivations for criminal conduct seem
at least equally reprehensible. Moreover, the claim of some bias-offenders
that they are not fully to blame for their learned prejudice is not easy to
refute. Just as with other criminal acts, hate crime offenders may fall along
a continuum of blameworthiness.

For the most serious predicate crimes, maximum sentences are al-
ready very severe, usually life imprisonment or the death penalty. Obvi-
ously, in these cases the maximum cannot be enhanced. Of course, it
would be possible to provide for a severe mandatory minimum penalty
in the case of a serious predicate offense motivated by prejudice. How-
ever, mandatory minimum punishments are already increasing across the
board. Thus, the greatest potential for punishing hate crimes significantly
more severely than other crimes of the same type is in the domain of
low-level offenses like graffiti, harassment, and simple assault.

Some supporters of hate crime laws may ask, "Well, so what if none
of the above justifications for hate crime laws have any empirical basis?
Even if hate crime laws are not really necessary and do not have any
measurable effect, what harm do they do? Hate crime laws are passed by
politicians primarily for reasons that are best understood in the context
of symbolic politics. Don't they send the right message and thereby teach
society a lesson and provide moral education?" This argument is diffi-
cult to refute. However, we think it unlikely that hate crime laws add
much moral education to the huge body of denunciation of crime and
prejudice that already exists. One potential unintended result is that
people will take symbolism too seriously and assume that denouncing
the problem through hate crime laws effectively addresses the problem.
In other words, hate crime laws may substitute for true "institution
building" in the area of community relations. Effectively, politicians may
be getting off the hook too easily. Throwing laws at a problem costs no
money and requires no real political energy. Finally, in chapter 9 we will
argue that hate crime laws may have negative sociopolitical consequences,
in effect exacerbating social divisions rather than contributing to social
solidarity.
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Enforcing Hate Crime Laws

I hate these cases because they become real
mysteries. ... [Everybody jumps on the
bandwagon but nobody has the facts.

Detective John Leslie, New York City Police
Department

Without doubt, most members of the
community have an opinion of whether "bias-
motivated" conduct should be criminalized
or even prosecuted. It is the search for this
opinion that presents the greatest challenge
to the prosecutor.

Migdalia Maldonado, former assistant
district attorney and hate crime prosecutor,

Brooklyn, New York

political and symbolic needs, not to fill gaps in criminal law, sen-
tencing law, or criminal procedure. Nevertheless, once these laws are on
the books, police and prosecutors must decide how to enforce them. This
chapter examines the challenges and enforcement dilemmas of hate crime
laws for police, prosecutors, criminal courts, trial judges, juries, and sen-
tencing judges. It also examines what little is known about how these
laws are used, how often, and with what consequences.

The Police

Creation of Specialized Anti-Bias Units

In 1988, Abt Associates and the National Organization of Black Law
Enforcement Executives (NOBLE) released a joint report recommend-

92

EDERAL, STATE, AND LOCAL hate crime laws were passed to satisfyF
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ing that large police departments devote more resources to bias crime
investigation, establish bias units, assign liaison officers to the "affected
community," and create "activities designed to encourage victims to
report bias crimes."1 The majority of local police departments are small
(52 percent of all police departments employ fewer than ten officers)2

and lack resources and personnel to establish specialized units to focus
on bias crimes. For small police departments, the Abt Report recom-
mended creation of specific reporting procedures for hate crimes.

Several of the nation's largest police departments, like those in New
York City, Boston, Baltimore, Chicago, and San Francisco, have estab-
lished specialized bias units. But even in these very large police depart-
ments the bias crime units are quite small, typically between four and
eighteen officers. What difference can such small units make?

What specialized strategies could a police bias unit aim exclusively
or primarily at hate crimes? This is a particularly difficult challenge if, as is
almost always true, the number of hate crimes (especially serious hate
crimes) in any given jurisdiction is very small. For example, if there are
only one or two hate crimes per week or per month, it makes little sense
to talk in terms of prevention strategies. Preventing hate crimes with or
without a bias unit is easier said than done. Police devote most of their
time to patrolling and answering 911 calls, not to preventing or investi-
gating specific crimes. Rank-and-file officers patrol a beat (typically by car)
advertising their presence in the hope that would-be criminals, whether
rapists, burglars, robbers, or thieves, will be deterred. Patrolling is a gen-
eral crime prevention strategy and not "crime-specific."

In addition to prevention, hate crime units will necessarily be con-
cerned with solving hate crimes. Of course, big city police forces already
devote significant resources to investigating crimes, especially serious
crimes. What will a hate crime unit be able to do that general investiga-
tive units are not already doing? Murder, for example, is intensely inves-
tigated whether or not a prejudice motivation is suspected. In fact, the
NYPD Bias Incident Investigation Unit's mission statement explicitly
excludes investigation of homicides and other crimes of extreme violence;
homicides, for example, are handled by the highly expert and special-
ized homicide unit. This division of labor suggests that the creation of
specialized bias units or other structural changes designed to focus greater
police attention will have the most impact when directed at "low-level"
crimes, like vandalism and graffiti. Perhaps such a reallocation of re-
sources is appropriate, but it probably would mean shifting resources
away from crimes traditionally considered to be more serious.

Sometimes police forces carry out proactive "crackdowns" on crimes
like prostitution, drugs, and drunk driving. Cracking down on prosti-
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tutes and street-level drug sellers is relatively easy because such offend-
ers are highly visible and plentiful; thus, the number of arrests can be
increased at will. Hate crimes, however, are not usually addressable by
crackdowns. Hate crime offenders are not involved in market transac-
tions, do not engage in continuous criminality, and are usually not eas-
ily identifiable. Occasionally, cities or suburbs may experience a rash of
hate crimes, for instance, swastikas or gay bashing. In such cases, some
kind of crackdown might help.

A few cities have well-known gay neighborhoods, with highly vis-
ible bars, clubs, and street life. Perhaps assigning more officers to these
neighborhoods could deter street crimes against gays and lesbians. The
NYPD once instituted such an initiative in Greenwich Village, "disguis-
ing" some officers as gay men and sending them out as "decoys," but
over three months, not a single decoy was attacked.3 Ironically, the
decoy program came under fire from gay and lesbian groups who per-
ceived the decoys' portrayal of gay people to be derogatory. They urged
the NYPD simply to put more uniformed officers on the streets to pro-
tect everyone, rather than decoys specifically focused on luring out gay
bashers.4 In other words, a special crackdown was not perceived as nec-
essary or necessarily desirable.

Boston Police Department's Community Disorders Unit

Working directly out of the Police Commissioner's office, the Commu-
nity Disorders Unit (CDU) assumed responsibility for supervising in-
vestigations of all bias-motivated crimes.

It is the policy of this department to ensure that all citizens can be
free of violence, threats or harassment due to their race, color, creed,
or desire to live or travel in any neighborhood. . . . [I]t is the policy
to make immediate arrests of those individuals who have committed
such acts. Members of the police force responding to these incidents
will be expected to take immediate and forceful action to identify the
perpetrators, arrest them and bring them before the court.5

Although the CDU's policy made the investigation of low-level bias
crimes, such as vandalism, as high a departmental priority as the investi-
gation of murder, rape, and robbery, initially the policy was largely ig-
nored.6 Police supervisors, who were required by CDU procedures,
often did not respond to vandalism or harassment crime scenes, oversee
investigations, or notify the CDU. In the summer of 1978, however,
harassment of blacks living in predominantly white neighborhoods and
housing projects—through vandalism of homes and cars, verbal harass-
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ment, physical attack, and arson—was widely covered by the local and
national media.7 The police commissioner vowed that failure to comply
with the CDU policy would be dealt with severely. He expanded the
CDU from four to ten full-time officers, and promoted each officer to
the rank of detective or above. He established a management informa-
tion system to track incidents and determine patterns of racial violence.
Each incident was supposed to be investigated intensively.

The CDU, although a very small unit, in some cases employed
proactive strategies, such as covert surveillance and victim decoys, in the
newly integrated public housing projects where the majority of incidents
occurred. The number of reported incidents declined steadily, from a
high of 533 in 1979 to 181 incidents in 1984.8 However, no one can
say whether the reduction was due to the CDU's efforts or to other fac-
tors that led to a decline of tensions over integration. The Boston Police
Department's situation was atypical. The police were not responding to
rare, scattered, and random bias crimes, but to concentrated, continu-
ous anger directly related to court-ordered busing and the integration
of public buildings, in particular schools and housing.

NYPD's Bins Incident Investigation Unit

In 1980, NYPD Commissioner Robert McGuire established a police task
force to determine what could be done about a spate of synagogue van-
dalism. The task force's report led to the creation of a Bias Investigation
Unit—consisting of one captain, one sergeant, and ten investigators—
that would report directly to the department's highest ranking uniformed
officer. Later, the unit, renamed the Bias Incident Investigation Unit
(BIIU), expanded to eighteen persons (in a force numbering over
35,000). On January 1, 1995, the BIIU was moved out of the depart-
ment chief's office, and placed under the aegis of the Chief of Detec-
tives, a lower ranking officer. Advocacy groups angrily opposed this
administrative reorganization for sending the wrong signals.9

The NYPD's Bias Unit's original mission was "to monitor and in-
vestigate acts committed against a person, group, or place because of
race, religion or ethnicity." In 1985, its jurisdiction was expanded to
include crimes motivated by anti-gay and lesbian prejudice, and in 1993
to crimes motivated by prejudice against a victim's real or perceived dis-
ability. In addition to after-the-fact investigation, the BIIU's duties in-
clude (1) providing support and assistance to victims; (2) preparing sta-
tistical reports on bias crimes; (3) analyzing incidents and determining
bias trends; (4) maintaining liaisons with prosecutors' offices, and city,
state, and federal law enforcement and support agencies; (5) maintain-
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ing contact with community and civic organizations, and addressing
community groups; (6) conducting follow-up interviews with victims
two months after closing cases; and (7) providing assistance for precinct
level training.10

The BIIU's members are usually not the first officers called to the
crime scene. "Ordinary" police officers are the first to respond; if there
is evidence of a bias motive, they are supposed to report a possible bias
crime to their precinct commander or duty captain who, in turn, is sup-
posed to interview the victim. If the precinct commander finds any indi-
cation of bias, he or she must report a "possible bias crime" to the BIIU.
Depending on the victim's perception of the offender's motivation, the
responding officers' perceptions, and the responding officers' and pre-
cinct commander's response, the BIIU officers will typically not be called
in until several days after the incident. In practice, the Bias Unit is often
not called in at all. Though precinct commanders are required to report
to the BIIU any and all crimes possibly motivated by bias, responding
officers and precinct superiors routinely "weed" out those cases they do
not believe merit further attention. If a possible bias crime report is filed,
police at the precinct level sometimes take a "hands off" attitude; rou-
tine police responses—collecting evidence, locating witnesses, and mak-
ing arrests—may be postponed until the BIIU arrives, by which time
those tasks may have become more difficult or impossible.

When the BIIU does receive a report, it assigns an investigator to
reinterview the victim and any witnesses. Within ten days of that inter-
view, the BIIU is supposed to decide whether or not to label the inci-
dent bias motivated. The labeling decision may be the BIIU's most
important function.

The Labeling Decision

The BIIU shares responsibility with the NYPD as a whole for solving
bias crimes, but it has a unique responsibility for deciding whether par-
ticular crimes ought to be labeled "bias related," a job fraught with sen-
sitive, even potentially explosive, social and political ramifications. To
say the least, this role complicates and contributes to the politicization
of police operations. While some critics argue that such politicization
promotes greater police accountability, others argue that political pres-
sure and considerations invariably distort the truth-finding process.
Whatever one's position on the effects of politicization, it is clear that
the bias-labeling process contributes to those effects. The BIIU is under
constant pressure from advocacy groups to label particular crimes bias
related. In some cases, there is counterpressure from members of the
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perpetrator's group (or from worried political officials) not to deploy
the bias label.11 According to Migdalia Maldonado, a former prosecu-
tor in the Brooklyn District Attorney's Office, the labeling decision is a
political mine field.

Many victims believe that the mere utterance of a racial, ethnic, or
other slur will suffice to sustain a charge. Regrettably, this mistaken
interpretation of the law is often shared by the media. . . . This activ-
ity creates the misconception that some bias crimes are tolerated more
than others. Some complainants who legitimately believe that they
have been victimized because of their status cannot understand why
the perpetrator was not arrested and prosecuted for the offense. They
often conclude that they are simply not members of the "right"
group.12

The NYPD Bias Unit has developed criteria for identifying bias
crimes, based on questions an officer should ask himself or herself when
investigating a possible bias crime. The guidelines define a bias crime as
any crime "that is motivated in whole or in part by a person's, a group's,
or a place's identification with a particular race, religion, ethnicity, sexual
orientation or disability."13 When investigating a possible bias crime the
officer should consider the following criteria and questions:

Criteria
1. The motivation of the perpetrator.
2. The absence of any motive.
3. The perception of the victim.
4. The display of offensive symbols, words, or acts.
5. The date and time of occurrence (corresponding to a holiday

of significance, i.e., Hanukkah, Martin Luther King Day,
Chinese New Year, etc.).

6. A common-sense review of the circumstances surrounding the
incident (considering the totality of circumstances).

A. The group involved in the attack.
B. The manner and means of the attack.
C. Any similar incidents in the same area or against the

same victim.
7. What statements, if any, were made by the perpetrator.

Questions to be Asked
1. Is the victim the only member or one of a few members of

the targeted group in the neighborhood?
2. Are the victim and perpetrator from different racial, religious,

ethnic, or sexual orientation groups?
3. Has the victim recently moved to the area?
4. If multiple incidents have occurred in a short time period, are

all the victims of the same group?
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5. Has the victim been involved in a recent public activity that
would make him/her a target?

6. What was the modus operandi? Is it similar to other docu-
mented incidents?

7. Has the victim been the subject of past incidents of a similar
nature?

8. Has there been recent news coverage of events of a similar
nature?

9. Is there an on-going neighborhood problem that may have
spurred the event?

10. Could the act be related to some neighborhood conflict in-
volving area juveniles?

11. Was any hate literature distributed by or found in the pos-
session of the perpetrator?

12. Did the incident occur, in whole or in part, because of a
racial, religious, ethnic, or sexual orientation difference be-
tween the victim and the perpetrator, or did it occur for
other reasons?

13. Are the perpetrators juveniles or adults, and if juveniles, do
they understand the meaning (to the community at large and
to the victim) of the symbols used?

14. Were the real intentions of the responsible person motivated
in whole or in part by bias against the victim's race, religion,
ethnicity, or sexual orientation, or was the motivation based
on other than bias, ex: a childish prank, unrelated vandal-
ism, etc?

Note: If after applying the criteria listed and asking the appropriate
questions, substantial doubt exists as to whether or not the incident
is bias motivated or not, the incident should be classified as bias
motivated for investigative and statistical purposes.
Remember: The mere mention of a bias remark does not necessarily
make an incident bias motivated, just as the absence of a bias remark
does not make an incident non-bias. A common sense approach should
be applied and the totality of the circumstances should be reviewed
before any decision is made.14

These criteria are so broad and loose that practically any intergroup of-
fense could plausibly be labeled a bias crime. In short, the criteria, rather
than answering questions, create more questions. For example: Why
should the "absence of any motive"—a criterion that, on its face, has
virtually no meaning—support an inference of bias motivation? How
much weight should be afforded the perception of the victim, who might
be especially sensitive to any negative encounter with a member of an-
other group, or himself be a racist, homophobe, or holder of another
bias? In some neighborhoods of New York City, isn't there always "an
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ongoing neighborhood problem" that would suggest the possibility of
a bias motivation? Indeed, criteria numbers 12 and 14 simply beg the
question of whether the incident was bias motivated.

The labeling decision is so politically sensitive that, in 1987, the
NYPD established a Bias Review Panel to determine whether a case ini-
tially labeled "bias motivated" should be reclassified. Prior to 1987, a
case could be reclassified only after review of the facts by a BIIU inves-
tigator, his or her supervisor, the BIIU's commanding officer, and the
precinct commander where the crime occurred. Community pressures
and controversies made a bias review panel a political necessity. Accord-
ing to BIIU documents,

[a]lthough the old review procedure was thought to be objective and
administered in a manner that erred on the side of retaining a bias
classification, the perception of those on the outside looking in may
be QUITE different. The perception of those looking in may be that
the procedure is subjective, self-serving and weighted in favor of re-
classifying to non-bias.15

The Bias Review Panel, which consists of the Deputy Commissioner
of Community Affairs, the Director of the Police Department's Advo-
cate's Office, the Chief of Detectives, the Chief of Patrol, and the Deputy
Commissioner of the Office of Equal Employment Opportunity, meets
regularly. A case may be reclassified as nonbias only if all panel mem-
bers agree.

Solving Bias Crimes

The majority of reported and confirmed bias crimes do not result in an
arrest or prosecution. In 1994, the BIIU made arrests in only 26 per-
cent of all reported bias crimes.16 Where the bias crime is a crime against
property, such as vandalism or criminal mischief, the arrest rate is much
lower.17 In New York, the vast majority of anti-Semitic crimes are against
property; in 1994, of the 202 reported anti-Semitic bias crimes, 81 per-
cent were property crimes, essentially vandalism.18 Only 9 percent of
those resulted in arrests.

Other types of bias crime also have persistently low clearance rates.
For example, a 1995 comprehensive national study of anti-gay crime
conducted by the National Coalition of Anti-Violence Programs and
the New York City Gay and Lesbian Anti-Violence Project found that
nationwide only 16 percent of anti-gay violent crimes reported to po-
lice resulted in an arrest, compared to a national average clearance rate
of 45 percent for violent crime in general.19 The study's authors at-
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tributed this discrepancy to a greater propensity for hate offenders to
be strangers to their victims, and to the propensity of hate offenders to
act in groups. However, the authors did not compare the clearance rate
of stranger bias crimes committed by multiple perpetrators with that
of stranger nonbias crimes committed by multiple perpetrators. The
same study also attributes the low clearance rate to police hostility to
hate crime victims. For example, 37 percent of victims who reported
anti-gay crimes against them described the police response as "indif-
ferent," and 9 percent described the response as "abusive."20 The num-
bers were slightly different in New York City—43 percent indifferent
and 4 percent abusive.21 Again, it is impossible to draw conclusions
from such statistics without comparison data for nonhate crime vic-
tims, many of whom are disappointed with the police response, espe-
cially when no arrest is made.

Given the difficulties of apprehending offenders, what are the BIIU's
measures of success? Identifying hate crimes? Making hate crime arrests?
Reducing the number of hate crimes? Obtaining more convictions and
longer sentences? Expressing concern to victims? Satisfying advocacy
groups? Giving the NYPD "cover" in high publicity intergroup incidents?
All of the above are important, but the BIIU's most significant function
is to let people know that bias crimes will be vigorously investigated,
essentially, a public relations function. This function could be as easily,
and more appropriately, served by a community relations unit.

The BIIU claims to have investigated synagogue vandalism, verbal
harassment, and instances of criminal mischief that would have gone
unattended had the unit not existed. This is apparently considered an
accomplishment, even when no arrests are made. According to former
Bias Unit Commander Paul Sanderson, "Many of these are minor crimes,
but we treat them as if they were homicides."22 The police, of course,
hope that the victim and the victim's group will appreciate the effort.
Even if they don't, the police department can cite those efforts in shield-
ing itself from charges of insensitivity and discrimination toward certain
categories of victims.

Intelligence Operations

One final function that the police could play in attempting to stymie hate
crimes is gathering intelligence on extremist hate groups. Today one often
reads alarming accounts of the rise of "extremist" groups, including
militias, skinheads, neo-Nazis, and all sorts of separatist compounds and
communes. The police could monitor the telephone conversations of
members of such groups, pay members to act as informers on their com-
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rades, and even infiltrate the groups with undercover agents and agents
provocateurs. History suggest caution in launching such operations. The
history of the FBI is blemished with undercover operations against the
Communist Party, NAACP, anti-war groups, and others (COINTELPRO),
violative of constitutional rights and civil liberties.23 Indeed, the FBI's
campaign against the Ku Klux Klan in the early 1960s involved violence
and assassinations.24 The New York City Police Department has an un-
happy history of operations against leftist political groups.25 And, only
recently, the Bureau of Alcohol Tobacco and Firearms operation against
David Koresh and followers in Waco, Texas, ended in disaster.

If police are to again employ such aggressive tactics, they will again
be confronted with the question of which groups should count as hate
groups. Are we certain that the FBI will not target ACT-UP, the Jewish
Defense League, or Black Muslims, as groups worthy of surveillance?

Prosecution

Data on Hate Crime Prosecutions

As far as we have been able to determine, no agency or jurisdiction has
reported prosecution and disposition data on hate crimes; there is no
published research on the subject. Some jurisdictions have begun to
address this information gap. For example, the head of the civil rights
division of the Minnesota Attorney General's Office has initiated a sur-
vey of all county attorneys, asking them to report on bias prosecutions,
dispositions, demographics of both victims and perpetrators, and per-
ceptions of whether the state's hate crimes laws are useful.26 Similarly,
the California Attorney General requested that district attorneys and city
attorneys collect statistics on bias charges filed and convictions entered
during calendar year 1995.27 However, as of spring 1997, no data have
appeared.

Our research suggests that the number of hate crime prosecutions
is very low. According to Migdalia Maldonado, a former Brooklyn as-
sistant district attorney, "For the most part the hate crime laws aren't
enforced. Once passed, these laws are forgotten about. Most perpetra-
tors are not caught, so there aren't many prosecutions."28 Data we have
obtained from several jurisdictions illustrate this point. In Brooklyn, for
example, the Civil Rights Bureau of the District Attorney's office received
169 bias crime complaints in 1992 and 69 complaints during the first
six months of 1993. Of these complaints, only 29 cases, or 12 percent,
resulted in prosecution. According to a California report, there were
1,754 bias-related incidents reported by police departments in Califor-
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nia in 1995,29 However, during that year, only 187 hate crime prosecu-
tions were filed.30 The San Francisco police department reported 290
bias incidents, 21 prosecutions, and 4 convictions.31 According to San
Francisco Assistant District Attorney Chuck Haines, former Hate Crime
Unit head, even fewer cases—3 felonies and 7 misdemeanors—were
prosecuted in 1994.32

Admittedly, the usefulness of the data is quite limited. The DOJ
Division of Criminal Justice Information Services explicitly warns against
"linking" the police and prosecution data, since it tracks information by
year and not by case, and because many crimes reported as bias moti-
vated may be prosecuted under nonbias statutes.33

From 1981 to 1987, in Suffolk County, Massachusetts (which in-
cludes Boston and Revere), prosecutors brought 123 charges (averag-
ing 6 or 7 cases per year) involving 81 defendants under a statute
criminalizing interference with a victim's "secured" civil rights by force
or threat offeree.34 Ninety-one of those charges were resolved by guilty
verdicts.35 Similarly, from 1983 to 1989, 145 such cases were "investi-
gated" and 71 "successfully prosecuted" in Middlesex County (cover-
ing Cambridge, Framingham, Lowell, and Somerville).36

From 1982 to 1989, the Attorney General obtained 84 injunctions
prohibiting 233 defendants from harassing or approaching their victims;
at least 8 of those injunctions later resulted in criminal contempt charges
for violations.37 These statistics seem to show much more activity and
success than those reported by Jack McDevitt, a Northeastern Univer-
sity criminologist. He found that from 1983 to 1987, Boston police
reported 452 hate crimes; 60 (15.4 percent) resulted in arrests; charges
were filed in 38 cases; 30 convictions resulted.38

Problems in Prosecuting Bias Crimes

Most prosecutors have had little experience prosecuting hate crimes.
However, a few large, urban prosecutors' offices, for example, Brook-
lyn, San Diego, San Francisco, and Sacramento, have specialized bureaus
or prosecutors that handle hate crime prosecutions. The Chicago Dis-
trict Attorney's office established a Hate Crimes Prosecution Council
comprised of representatives from business, government, law enforce-
ment, religious, and community organizations. The Council was ceded
a great deal of authority over enforcement policy, and in 1995, the Coun-
cil published A Prosecutor's Guide to Hate Crime, which addresses such
topics as supervising bias cases, deciding whether to charge, involving
the victim in the case, conducting voir dire, and plea bargaining.39 The
Chicago District Attorney's office also employs liaisons to the gay and
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lesbian, African-American, and disabled communities, as well as a hate
crime victim/witness specialist.40

Prosecuting a bias crime requires proving the defendant's bias mo-
tivation beyond a reasonable doubt. Even in seemingly clear-cut cases
of bias motivation, prosecutors have failed to obtain convictions. San
Diego prosecutor Luis Aragon stated, "When I went into this, I thought
this was going to be easy."41 In one of Aragon's cases, the judge dis-
missed hate crime charges brought against two white men, who bound
and gagged a Mexican farm worker, taped a sign to his head which read
"No more here," and dumped him in a field.42 The judge cited insuffi-
cient evidence of a bias motivation as the reason for dismissal.

There are, of course, some easy cases. According to San Francisco's
Haines, many of the cases he charged were so clearly motivated by bias
that proving motivation was no problem. He points out that some per-
petrators clearly broadcast their motivations. He cites a case in which
the defendant, a black man, attacked an interracial couple after saying,
"The black woman should not be with the white man." A bias convic-
tion was obtained easily.43 (Even in this "clear case," what if the defen-
dant had argued that he was not prejudiced against white men, but highly
concerned that the black race and culture not be diluted? Would his
conduct obviously qualify as a bias crime?)

It is also difficult to prove that the bias motivation caused the criminal
conduct.44 Consider what it would have entailed for the prosecution to
prove that the defendants were racists in the Rodney King or Reginald
Denny cases.45 In cases like these, prosecutors invariably strive to keep
the jury focused on "the facts." ("Ladies and gentlemen of the jury, this
is a simple case of assailants, who for no good reason, beat up, and even
tried to kill, the victim.") It is typically the defense attorneys who see an
advantage to playing "the race card" in order to divert the jurors from
facts that are rarely in the defendant's favor.

Although prosecutors may find hate crime cases more difficult to
prosecute than "ordinary" cases, there are undoubtedly times when pros-
ecutors welcome the opportunity to "up the ante" by prosecuting cer-
tain defendants as hate criminals. Some prosecutions could be motivated
by factors external to the merits of the case. A prosecutor could use such
a trial to cement her support with an advocacy organization or a par-
ticular group. Under certain circumstances, for some prosecutors, dem-
onstrating solidarity with the victim's group might be more important
politically than obtaining a conviction. An acquittal could be blamed on
juror racism, which happened when an all-white jury acquitted the white
police officers charged with assaulting Rodney King. Thus, the whole
criminal justice process could become even more politicized.
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Juries

Hate crime charges have significant implications for jury selection and
trials. Many jurors are likely to interpret a hate crime charge to mean
that "this is a race [or other identities] trial," which in effect it is.46 Jurors
who are members of the same group as the defendant or victim might
perceive the trial as an intergroup conflict that demands their racial, reli-
gious, gender, or other loyally.

The challenge in selecting a jury for a hate crime trial, or any trial
where issues of bigotry are prominent, is finding out whether a poten-
tial juror harbors prejudices that would interfere with a good faith de-
termination of guilt or innocence.47 Many persons hold conscious or
subconscious racial, religious, ethnic, gender, and sexual orientation
biases. The defense lawyer will want to ensure that a potential juror is
not prejudiced against the defendant. The prosecutor will want to en-
sure that the prospective juror is not prejudiced against the victim, and
is sensitive enough to the nature of prejudice to be able and willing to
recognize the defendant's bias-motivation.

Ironically, both lawyers will have a harder time because of the Su-
preme Court's famous Batson decision, which held that prosecutors and
defense attorneys may not use peremptory challenges to strike potential
jurors from the panel on the basis of race;48 this decision was extended
to gender in J.E.B. v. Alabama.49 Lower federal courts, as well as state
courts have applied Batson to American Indians,50 Italian Americans,51

and Hispanics.52 These decisions are all predicated on the belief that it
is wrong to treat jurors according to racial, ethnic, gender, and other
stereotypes. It is almost as though, in Batson, the Supreme Court was
saying that there has to be a limit to the extent to which our legal insti-
tutions may be manipulated to conform to identity politics. Jurors must
be treated as individuals, not as members of identity groups.

Hate crime laws represent a triumph for identity politics and prom-
ise trials that will make prejudice the central issue. Batson leaves the
defense and prosecution with the task of ferreting out juror prejudices
through voir dire questioning that might persuade the judge that a po-
tential juror's prejudice is so strong, that he or she must be dismissed
"for cause." Where racial, ethnic, religious, or other prejudices are at
issue, the Supreme Court has held that refusal to permit questions about
prejudice would threaten the fair trial guaranteed by due process.53 Prob-
ing and clever questions about prejudices are necessary because few pro-
spective jurors will admit to harboring any prejudice. One treatise on
jury selection warns that, "one out of three potential jurors does not tell
the truth during jury selection out of fear of being considered biased."54
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Thus, it is not sufficient to ask jurors if diey are prejudiced against blacks,
Jews, etc.; a negative answer will be semi-automatic.55 Jury consultants
recommend open-ended questions.

Trial practice manuals recommend to trial lawyers attempting to
ferret out prejudice, questions such as the following:

• What is your contact with [name of group] people?

• Do you have any [name of group] employees?

• Would you know anything about [name of group] rhetoric,
culture, or speech?

• Do you believe that [name of group] have a greater propensity
for criminal behavior than [name of another group]?

• Have you noticed an increased number of [name of group] com-
ing into your neighborhood?

• Have you been disturbed by the changes in your neighborhood?

• Have you thought of moving out?

• Do you object to the number of [name of group] on the welfare
rolls in the city?

• Do you think they are entitled to welfare?56

• Have you ever had an unfortunate experience with [name of
group] in the community you live in or at any other place?57

• Do your children attend school with [name of group]?

• Do you approve of your children having [name of group]
friends?58

Perhaps questions of this sort will expose conscious and unconscious
prejudices, but jurors may also resent them and conclude that the trial is
about racial or other intergroup conflict, and not really about the guilt
or innocence of a particular person. Migdalia Maldonado has written that
"there is no way to protect against a juror who believes, at least at some
level, that one is entided to 'protect' his or her neighborhood from being
'taken over' by another group."59 She reports that, in her experience,
many prospective jurors see bias crime laws as

an example of how public officials cave in to special interest groups.
Also, some jurors believe that certain groups are more inclined to
report the attacks against them than are other victimized persons, and
thus receive more attention and services from law enforcement. These
groups are charged with improperly reporting "regular" crimes as bias-
motivated crimes in order to promote a political agenda.60
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Trials

Since the existence and causal role of the defendant's bias is a key issue
in bias crime prosecutions, the trial judge will have to deal with tough
questions about the admissibility of evidence relevant to the defendant's
prejudice. In order to prove that the defendant's criminal conduct was
motivated by prejudice, prosecutors may seek to admit evidence of the
defendant's membership in racist groups, subscription to racist publica-
tions, attendance at racist rallies, utterance of racist jokes, and wearing
of racist insignias or tattoos. For example, in People v. Aishman,61 the
court admitted evidence that one of the defendants had two tattoos, one
a swastika and the other "Thank God I'm White," because they were
relevant to determining whether the defendant selected his Mexican-
American victim based on ethnicity. The court explained that while the
views expressed by the defendant's tattoos were clearly protected by the
First Amendment, the tattoos were relevant to his criminal act and
"supportfed] the proposition [that] he selected his victims because he
was a racist."62

Judges will likely find in some situations that the admission of speech-
related evidence of prejudiced motivation should be rejected because its
prejudicial effect on the defendant outweighs its relevance; but, it is hard
to see any way that a trial judge could keep the defendant from submit-
ting evidence to show that he is not a racist, homophobe, anti-Semite,
or holder of another bias. This may lead to the kind of distasteful cross-
examination that occurred in State v. Wyant, a case involving an interra-
cial dispute at an Ohio campground. The defendant took the stand to
proclaim that he was not racist. On cross examination, the prosecutor
sought to rebut that claim:63

Q And you lived next door to [a 65-year-old black neighbor of the
defendant's] for nine years and you don't even know her first
name?

A No.

Q Never had dinner with her?

A No.

Q Never gone out and had a beer with her?

A No.

Q Never went to a movie?

A No.

Q Never invited her to a picnic at your house?

A No.
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Q Never invited her to Alum Creek?

A No. She never invited me nowhere.

Q You don't associate with her, do you?

A I talk with her when I can, whenever I see her out.

Q All these black people that you have described that are your
friends, I want you to give me one person, just one who was re-
ally a good friend of yours.

Witnesses may be called on to testify about how the defendant told
(or laughed at) racist or homophobic jokes, or whether he used racial
slurs. In Grimm v. Churchill,64 the arresting officer was permitted to
testify that the defendant had a history of making racist remarks. Simi-
larly, in People v. Lampkin,65 the prosecution presented as evidence rac-
ist statements that the defendant had uttered six years before the crime
for which he was on trial. In effect, a hate crime trial may become a wide-
ranging inquiry into the defendant's character, values, and beliefs.

Sentencing

Many states have hate crime laws that provide for evidence of biased
motivation to be proved at the sentencing phase as an aggravating fac-
tor that will increase the punishment. If hate crime motivation is to be
determined at the sentencing stage, the judge, not the jury, decides
whether the crime was motivated by prejudice. There is no voir dire
problem and the challenge of getting a multiracial jury to agree on the
defendant's prejudice does not arise.66 However, the relevance of speech
and association-related evidence still ought to be questioned. Such evi-
dence has historically been admitted, but that doesn't make it right. The
debate over the propriety and constitutionality of hate crime statutes
ought to draw attention to the propriety and constitutionality of judges
using such evidence in an ad hoc way to enhance the defendant's sentence.

Probation and Imprisonment

Implementation of hate crime laws also raises questions regarding sanc-
tions. Many people who favor hate crime laws also advocate rehabilita-
tion programs that will teach or persuade hate crime offenders to be more
tolerant. A range of programs has sprung up. In New York City, the ADL
offers an "anti-bias" course for anti-Semitic hate crime offenders with
no prior criminal record. The course consists of thirty hours of instruc-
tion, counseling, and sensitivity training over ten weeks. The course is
designed to be followed by community service for a Jewish organiza-
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tion.67 A similar program, called Tolerance Rehabilitation for Youth
(TRY), exists in Nassau County, New York. In 1994, 15 juvenile bias
offenders (along with at least one parent) completed the program. Such
courses are mandated for juveniles convicted of bias crimes.68 Accord-
ing to Rabbi David F. Nesenoff, a TRY instructor, the majority of TRY
participants are anti-Semitic offenders. He stated that the program con-
sists of four sessions, involving lectures, conversations, psychodramas,
and audiovisual presentations (one TRY instructor begins the course with
a showing of the movie Schindler's List).69 Rabbi Steven Moss, another
TRY instructor, stated, "There is no formal way to measure the success
of the program, but it has been positive in sensitizing young people about
bias."70

Some anti-bias advocates have criticized these programs on the
ground that they deprecate the seriousness of the crime, and may even
put victims in further danger. In one 1993 New York City case, for
example, a young man was convicted of third-degree assault for attack-
ing a woman, calling her a "dyke," attempting to knife her, and punch-
ing her in the face. The victim suffered serious injuries to her mouth.
Citing the assailant's "disadvantaged background," the judge—who
moments before had praised the victim for her courage in coming for-
ward—rejected jail time and sentenced him to a brief term of commu-
nity service with the Mayor's Office for the Lesbian and Gay Commu-
nity. Outraged community members who had packed the courtroom
marched to the Mayor's office to protest. As it turned out, that office
had not been consulted about the placement of a convicted anti-gay
bias offender in its care, and the staff told the court that it would not
accept the placement. Clearly, the implications of placing convicted
hate criminals in agencies serving members of the victim's group must
be carefully thought through.

Whether reeducation and sensitivity programs for bias offenders will
have a positive effect remains to be seen, but imprisonment is unlikely
to assist in transforming the offender into a more tolerant person. Sending
low-level bias crime offenders to jail may satisfy some message-sending
impulse about what "we as a society will tolerate," but it will probably
enhance the offender's bias. First, the offender is likely to resent the anti-
prejudice ideology that has increased his punishment. Second, there is
no institutional context in American society that spawns more virulent
racism and other prejudices than jails and prisons. At times, in some jails
and prisons, race relations have degenerated to the point of racial war-
fare.71 Indeed, some of the hard core racist movements in the United
States (like the Aryan Brotherhood) originated in prison. In addition to
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virulent racism, prisons have also been notable for their violence toward
gay inmates.72

Conclusion

It is one thing to enact hate crime laws and another thing to implement
and enforce them. Because bias crimes are relatively rare, they are diffi-
cult to deter through patrol. And low-level bias crimes like vandalism
and graffiti are notoriously difficult to solve. With respect to the most
serious crimes of violence, it is unlikely that a bias crime label will lead
to any more investigative effort than would be made absent the label. In
the investigation of serious violent felonies, like bias-related murder, the
existence of a bias unit would not seem to add any significant resources
to the investigation. Bias-related or not, the police department gives such
crimes top priority by experienced homicide detectives and other spe-
cialized forensic units. The bias unit could make the most difference in
police response to low-level offenses, like harassment, vandalism, and
graffiti. But it is not clear whether society really wants to divert signifi-
cant investigative resources to these offenses or to punish them as seri-
ous crimes. In the final analysis, the labeling decision may be the most
important function the police perform in enforcing the bias crime laws.

Some large city police departments have formed specialized bias
crime units. These units clearly have symbolic importance for some ad-
vocacy groups and, at a minimum, play a public relations role that may
be quite important in the politicized crime and justice environment.
However, research has yet to determine whether such bias units make a
difference in preventing or solving bias crimes.

Prosecutors face a difficult task in trying hate crime cases. Proving
bias-motivation poses a serious challenge, one that may distract and
politicize the jury. Some jurors and judges may be so offended by and
hostile to the hate crime charge that they will refuse to convict at all. If
so, hate crime trials may reinforce and exacerbate the social divisions that
already threaten the functioning of the jury system.

Some hate crime trials raise questions about the admissibility of
evidence concerning the defendant's values, beliefs, and character. There
is no escaping the danger that the trial will seem, to some observers, like
an inquisition into the correctness of the defendant's statements, friend-
ships, organizational affiliations, humor, and so forth.

Where hate crime laws come into play, not as substantive offenses,
but as sentencing enhancements, the jury problems are sometimes
avoided because the judge makes key findings on motivation, but the
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same evidentiary and constitutional questions ought to be faced. More-
over, denying the defendant a jury trial on what is really the key charge
against him—that his conduct was motivated by prejudice—threatens
to unhinge our criminal procedure.

Finally, inventing a range of new sanctions for hate crime offenders
launches us into uncharted waters. Most prison officials are very uncom-
fortable about suggestions that they should try to indoctrinate or pro-
pagandize prison inmates. Yet, when it comes to hate crime offenders,
moral reeducation is a growth industry.
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Hate Speech, Hate Crime,
and the Constitution

[T]olerance of hate speech risks becoming a
species of endorsement of such speech. It
encourages the view that "it can't be all that
bad if it is not prohibited." Those who see
efforts to regulate group libel as taking us
down a "slippery slope" to censorship pay too
little attention to a second "slippery slope"—
one which can produce a swift slide into a
"marketplace of ideas" in which bad ideas
flourish and good ones die."

Professor Abraham S. Goldstein,
Yale Law School

beats an Asian man with a baseball bat. Doe confesses that he dis-
likes Asian people, because he thinks they are responsible for his unem-
ployment. Imagine further that Richard Roe, also a white man, beats an
Asian man with a baseball bat, while screaming nonracist curses and
obscenities. Roe explains that he was appalled and angered by the victim's
cheering for the Boston Red Sox and booing the New York Yankees.
Both Doe and Roe are convicted of aggravated battery. Roe is sentenced
to two years imprisonment, the usual sentence for aggravated battery.
Doe is sentenced to seven years imprisonment, the judge explaining that
his anti-Asian prejudice requires the severest possible sentence. Does
Doe's punishment violate the First Amendment? Civil libertarians, torn
between commitments to equality and free speech, are divided on this
question.1 On the one hand, for example, the national American Civil
Liberties Union (ACLU), in its amicus brief to the U.S. Supreme Court
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MAGINE THAT JOHN DOE, a white man screaming anti-Asian epithets,I
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in Wisconsin v. Mitchell, defended the extra punishment imposed by the
Wisconsin hate crime law. "The issue in this case has been framed by
some as a choice between preventing discrimination or preserving free
speech. We believe this misstates the issue. . . . Mitchell was not pun-
ished for his beliefs; he was punished for acting on those beliefs."2 (In-
terestingly, Mitchell himself only used words: his culpability was based
on his liability as an inciter.) On the other hand, the Ohio chapter of the
ACLU and the Center for Individual Rights submitted amicus briefs
opposing the statute.

The Wisconsin statute is expressly aimed at "'beliefs and perceptions',"
not conduct or speech. It is beyond debate that the First Amendment
would be applicable to a penalty enhancement statute that was trig-
gered, for example,.. . whenever the defendant "intentionally selected
the victim because of [the victim's] support for government economic
policies," "opposition to the Vietnam war," or "involvement in pro-
tests concerning abortion." Like each of the foregoing hypothetical
statutes, the Wisconsin statute . . . will impose punishment only if (and
precisely because) that conduct is accompanied by a defined set of
beliefs.3

The latter position is more persuasive. Surely, the heavy punishment
Mitchell received is accounted for solely because of his racist belief or
motive. Nevertheless, the U.S. Supreme Court upheld Mitchell's sen-
tence and the Wisconsin hate crime enhancement statute. This chapter
examines the constitutional case against hate crime laws. We present the
divided reactions of state courts and critique the Supreme Court's two
decisions on the constitutionality of hate crime laws.

Prohibiting Hate Speech

The first step in analyzing the constitutionality of hate crime laws is a
review of the historic controversy over criminal prohibitions on hate
speech. Hate speech laws, like hate crime laws, seek to punish and pre-
vent various types of opinions and expressions that the majority deems
odious and harmful. Until well into the twentieth century, there was a
great deal of judicial uncertainty about whether such prohibitions could
pass First Amendment scrutiny.

The impulse to ban "offensive" speech runs deep in every society.
The prohibitionist always acts in the name of a higher goal—patriotism,
national security, decency, family values, equality, social harmony. While
the First Amendment provides unique tolerance for all forms of speech,
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especially political speech,4 our history is punctuated with legislative
initiatives to ban expression that the majority considers odious—radical
ideas, communism, sexually explicit art, flag burning, and group libel,
to name a just a few. History has not treated these efforts kindly. We
now look back on them as irrational and hysterical, as serious affronts to
civil rights, and as blights on our commitment to civil liberties.5

Fighting Words

Of the limited exceptions to the First Amendment protection of expres-
sion, "fighting words" is most relevant to our subject. For a short time
in American constitutional history, it appeared that a fighting words
exception to the First Amendment might provide justification for the
suppression of certain forms of hate speech. A half century ago, Walter
Chaplinksy, a Jehovah's Witness, called a police officer "a God-damned
racketeer," and "a damned Fascist." He was convicted under a New
Hampshire law that made it a crime to "address any offensive, derisive
or annoying word to any person who is lawfully in any street or other
public place, nor call him by any offensive or derisive name." The U.S.
Supreme Court rejected Chaplinsky's appeal and carved out a "fighting
words" exception to the First Amendment.6 The Court held that words
"which by their very utterance inflict injury or tend to incite an immediate
breach of the peace"7 are not constitutionally protected. The Ckaplinsky
opinion seemingly opened the door to laws prohibiting the utterance of
racial, religious, or ethnic insults, because arguably they would "by their
very utterance inflict injury." However, in the years after Cbaplinsky, the
Court narrowed the definition of fighting words to utterances tending
to incite an immediate breach of the peace. Further, the Court stated that
in order to constitute "fighting words," the words must "naturally tend
to provoke violent resentment" or an "immediate breach of the peace"
and must be directed at an individual, rather than at a general group.8

The Court defined "immediate breach of the peace" to mean more than
a mere offensive remark or a breach of decorum; to be legally punish-
able, the words had to tend to incite the addressee to violent action.9

Remarkably, since Chaplinsky, the Supreme Court has never sus-
tained a conviction under the fighting words doctrine.10 In other words,
every time a state or local government has sought to use criminal law
to punish someone for offensive speech that might provoke violent
retaliation, the Court has ruled against the government and reversed the
conviction. This pattern has led constitutional scholars to doubt the con-
tinuing validity of the fighting words exception. As the eminent consti-
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tutional scholar, Professor Gerald Gunther, has observed: "one must
wonder about the strength of an exception which, while theoretically
recognized, has ever since 1942 not been found to be apt in practice."11

Group Libel

There have been numerous efforts over the course of our history to make
it illegal to vilify racial or religious groups; in other words, to engage in
what might be called "group libel." Early efforts to ban hate speech
emerged during the 1930s in response to perceived Nazi threats. Con-
flicts between pro- and anti-Nazi groups frequently erupted into vio-
lence. According to Professor Samuel Walker, these conflicts produced
many anti-expression laws, prohibiting meetings, demonstrations, and
distribution of literature.12 Sometimes called "race hate" or "group libel"
laws, they forbade the screening of pro-Fascist films and the distribu-
tion of Fascist literature. Other laws banned picketing, parades, demon-
strations, and the wearing of uniforms.

In the late 1930s, speech restrictions targeted the distribution of
literature and door-to-door solicitation by Jehovah's Witnesses, who were
punished for aggressive proselytizing and condemning other religions
as "imposters" and "racketeers."13 Ultimately, however, these laws were
struck down as unconstitutional under the First Amendment.14

In 1934, in the wake of riots between Nazi sympathizers and anti-
Nazi groups, New Jersey passed a group libel law, which outlawed racial
and religious "propaganda." The law, premised on the idea that the
preservation of liberty and equality required and justified restrictions on
those who threaten liberty and equality,15 provided criminal penalties
for dissemination of "propaganda or statements creating or tending to
create prejudice, hostility, hatred, ridicule, disgrace or contempt of people
... by reason of their race, color, creed or manner of worship." It also
made it criminal for two or more people to meet and exhibit such propa-
ganda in public or private. For six years, there was not a single prosecu-
tion. In 1940, Nazi sympathizers and members of the German-American
Bund were convicted of possession of race hate propaganda under the
state group libel law. In State v. Klapprott,16 the New Jersey Supreme
Court overturned these convictions and declared the group libel law
unconstitutional. The court held that the terms "hatred," "prejudice,"
"hostility," and "abuse" were so vague as to be virtually meaningless.
According to the New Jersey court, in the realms of religion and politics
there are inevitably strong feelings and sharp differences, including exag-
geration, vilification, and false statements. Such expressions, however
offensive, are entitled to First Amendment protection, which "in the long
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view, [is] essential to enlightened opinion and right conduct on the part
of the citizens of a democracy."17

The U.S. Supreme Court's modern First Amendment jurisprudence
regarding group libel emerged after World War II.18 The Court's first
step was a false start, which for the last time condoned the prohibition
of a kind of group libel. In 1952, the Supreme Court heard Beaubarnais
v. Illinois,19 a challenge to a 1917 Illinois law that made it a crime for
anyone "to manufacture, sell, or offer for sale, advertise or publish, present
or exhibit in any public place . . . [anything that] portrays depravity,
criminality, unchastity, or lack of virtue of a class of citizens, of any race,
color, creed, or religion," when such expression would expose such citi-
zens "to contempt, derision, or obloquy or which is productive of breach
of the peace or riots."20 The defendant, Joseph Beauharnais, was the
president of the White Circle League of America, a group that had formed
in response to the racial integration of some all-white Chicago neigh-
borhoods. White resistance to integration included discrimination by
realtors and financial institutions, as well as threats, vandalism, and vio-
lence. Beauharnais's literature claimed that whites were threatened by
the "rapes, robberies, knives, guns and marijuana of the Negro," and
exhorted local government to "halt further encroachment, harassment
and invasion of white people, their property, neighborhoods and per-
sons by the Negro." He urged people to petition the government to stop
integration. For this bigoted expression, he was charged and convicted.

The U.S. Supreme Court, rather than treating the case as a test of
the fighting words doctrine (arguably racially inflammatory literature
could trigger immediate violence), took the opportunity to consider
whether there was a group libel exception to the First Amendment. In a
5-4 decision, the Court held that the civil unrest and riots in Chicago
justified criminal penalties for offensive hate literature that posed a threat
to public order. "[T]he willful purveyors of falsehood concerning racial
and religious groups promote strife and tend powerfully to obstruct the
manifold adjustments required for free, ordered life in a metropolitan,
polyglot community."21 However, Justice William O. Douglas's dissent
provided a defense of free expression that later came to prevail:

Today a white man stands convicted for protesting in unseemly lan-
guage against our decisions invalidating restrictive [housing] cov-
enants. . . . Tomorrow a Negro [may] be hailed before a court for
denouncing lynch law in heated terms.22

While the Supreme Court has never explicitly overruled Beauharnais,
subsequent opinions cast a pall over that ruling, and recognize that the
First Amendment protects even the expression of vile prejudices against
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groups.23 The landmark case of the modern era is New York Times v.
Sullivan,24 which involved a libel claim by an Alabama sheriff against
the New York Times for publishing a political advertisement placed by a
civil rights group. The advertisement charged Alabama officials with ter-
rorizing and assaulting civil rights demonstrators. The Court held that
the statements made in the advertisement were protected by the First
Amendment, and that in order to prevail in a libel suit against a particu-
lar public figure, a plaintiff has to prove that the statement was "know-
ingly false or made with reckless disregard for the truth." Indeed, New
fork Times v. Sullivan, effectively sapped the Beauharnais group libel
rationale of its vitality, by requiring that an individual bringing a libel
suit prove the libelous statement was directed at the individual, person-
ally, and not simply at a group to which the individual belongs.

Even in the case of individual libel, the "knowingly false" test is
extremely difficult to satisfy, especially when politics or ideology is in-
volved, as in hate speech cases. For example, statements like "the mayor
is a white supremacist, who enjoys oppressing minorities," "Republicans
are women-hating Fascists," or "Louis Farrakhan is a racist" would be
constitutionally protected regardless of their truth or falsity. Because the
First Amendment does not permit the federal government or the states
to enshrine certain ideas and beliefs at the expense of others, there can
be no law prohibiting an offensive idea.

The Seventh Circuit's famous decision in Collin v. Smith25 poignantly
illustrates the First Amendment's protection of expressions of prejudice
or hate against groups. Faced with a pending march by a group of Nazis
through a predominantly Jewish suburb where approximately 5,000
Holocaust survivors lived, Skokie (Illinois) lawmakers sought to block
the Nazis via an ordinance explicitly modeled after the Illinois law up-
held in Beauharnais. Skokie's ordinance provided that a parade permit
could be issued only if a town official determined that the parade

would not portray criminality, depravity, or lack of virtue in, or incite
violence, hatred, abuse or hostility toward a person or group of per-
sons by reason of reference to religious, racial, ethnic, national or
regional affiliation.26

The Seventh Circuit held the Skokie ordinance unconstitutional
because it sought to regulate speech based on its content. The court also
said that the ban on the Nazis could not be justified as a prohibition
against fighting words. While acknowledging that the Nazi march would
be offensive and painful to the town's Jewish residents, especially the
Holocaust survivors, the court stated that such anguish is the price we
pay for free speech.
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[W]e think the words of the [Supreme] Court in Street v. New York
[394 U.S. 576, 592 (1969)] are very much on point: "Any shock effect
. . . must be attributed to the content of the ideas expressed. It is firmly
settled that under our Constitution the public expression of ideas may
not be prohibited merely because the ideas are themselves offensive
to some of their hearers."27

Referring to Beauharnais, the court noted that the Skokie ordinance
could not be upheld simply on the basis of "blind obeisance to uncer-
tain implications from an opinion issued years before the Supreme Court
itself rewrote the rules." The Supreme Court denied Skokie's petition
for certiorari, letting the Seventh Circuit's opinion stand. Today, even
if riots were threatened, the First Amendment would protect offensive
racist, anti-Semitic, anti-ethnic literature and expression because "[i]f
there is a bedrock principle underlying the First Amendment, it is that
the government may not prohibit the expression of an idea simply be-
cause society finds it offensive or disagreeable."28

Campus Speech Codes

By the late 1950s, group libel laws had fallen out of favor. Professor
Walker attributes this trend primarily to the lack of support for such
laws from civil rights and religious groups who were their putative
beneficiaries.

[I]t is the lack of an effective advocate that accounts for the failure of
hate speech restrictions to gain any ground in the United States. . . .
The major civil rights groups came to understand that any exception
to the seamless fabric of individual rights, which group libel repre-
sented, threatened the entire structure. One critical element of the
civil rights movement, which had direct ramifications for the hate
speech issue, was that activity on behalf of racial equality often involved
provocative and offensive tactics by civil rights groups themselves.29

In the late 1980s, efforts to restrict hate speech surfaced again, this
time in the form of college and university disciplinary codes outlawing
bigoted expressions.30 Proponents of these university-sponsored codes
claim that prejudiced and bigoted speech injures members of minority
groups and undermines minority students' ability to fulfill their academic
potential. According to the proponents, "from the victim's perspective
racist hate messages cause real damage";31 "we have not listened to the
real victims—we have shown so little understanding of their injury."32

They argue that racist, anti-Semitic, misogynistic, and homophobic
expressions and epithets inflict emotional and psychological injury on
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the individual and on members of the group to which the individual
belongs. Professor Mari Matsuda, a leading proponent of hate speech
codes, asserts that,

[r]acist speech is best treated as a suigeneris category, presenting an
idea so historically untenable, so dangerous, and so tied to perpetua-
tion of violence and degradation of the very classes of human beings
who are least equipped to respond that it is properly treated as out-
side the realm of protected discourse.33

Campus hate speech codes have not fared well in court. All three
constitutional challenges have been successful.34 Doe v. University of
Michigan35 involved the University of Michigan's "Policy on Discrimi-
nation and Discriminatory Harassment of Students" which prohibited
and punished any behavior that had the effect of "stigmatizing and
victimizing individuals on the basis of race, ethnicity, religion, sex,
sexual orientation, creed, national origin, ancestry, age, marital status,
handicap or Vietnam-era veteran status."36 An interpretive guide illu-
minated the types of expression subject to sanctions. Some examples
included:

• A male student makes remarks in class like "Women just aren't as good
in this field as men," thus creating a hostile learning atmosphere for
female classmates.

• Students in a residence hall have a floor party and invite everyone on
their floor except one person because they think she is a lesbian.37

The second example is curious because it does not involve expression.
The interpretive guide also cited examples of harassment such as "tell-
ing jokes about homosexuals," sponsoring "entertainment that includes
a comedian who slurs Hispanics," displaying a confederate flag in a pri-
vate dorm room, laughing at jokes "about someone in your class who
stutters."38

The federal district court held that the university's policy was un-
constitutionally vague because it "swept within its scope a significant
amount of 'verbal conduct' or 'verbal behavior' which is unquestion-
ably protected speech under the First Amendment."39 As to the issue of
vagueness, the court held that "[l]ooking at the plain language of the
Policy, it was simply impossible to discern any limitation on its scope or
any conceptual distinction between protected and unprotected conduct."
Although the university insisted that it had not applied the policy to
protected speech, the court pointed to several students against whom
disciplinary charges had been brought, despite their having engaged only
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in constitutionally protected speech. In one case, a complaint was filed
against a graduate student who, during a class discussion, said that homo-
sexuality was a disease and that he intended to develop a counseling plan
to return gays to heterosexuality. Other instances involved (1) during a
class public speaking exercise, a student read "an allegedly homophobic
limerick which ridiculed a well known athlete for his presumed sexual
orientation"; and (2) a student complained that "he had heard that
minorities had a difficult time in [a dentistry] course .. . and that they
were not treated fairly" by the minority professor. Both students "plea
bargained," agreeing to "counseling." The student who read the limerick
attended an "educational gay rap session" and wrote a letter of apology,
which was published in the university newspaper. After being "coun-
seled," the student who complained about the dentistry class agreed to
write a letter apologizing for making the comment without adequately
verifying the allegation.40 The court observed that:

The Administrator generally failed to consider whether a comment
was protected by the First Amendment before informing the accused
student that a complaint had been filed. The Administrator instead
attempted to persuade the accused student to accept "voluntary" sanc-
tions. Behind this persuasion was, of course, the subtle threat that
failure to accept such sanctions might result in a formal hearing. There
is no evidence in the record that the Administrator ever declined to
pursue a complaint . . . because the alleged harassing conduct was
protected by the First Amendment.41

In UWM Post, Inc. v. Board of Regents of the University of Wiscon-
sin,42 a federal court heard a challenge to a university policy that pro-
vided sanctions for "racist or discriminatory comments, epithets or other
expressive behavior . . . [that] demean[s] the race, sex, religion, color,
creed, disability, sexual orientation, national origin, ancestry or age of
the individual or individuals; and creates an intimidating, hostile, or
demeaning environment."43 The university had relied upon the policy
to punish:

• A student who called another student "Shakazulu."

• A student who shouted "fucking bitch" and "fucking cunt" at a
woman because of her negative statements in the university's
paper about the athletic department.

• A student who told an Asian student that "it's people like you—
that's the reason this country is screwed up. You don't belong
here. Whites are always getting screwed by minorities and some
day the Whites will take over."
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• A student who, during an argument, called another student "a
fat-ass nigger."

• A student who yelled at a female student "you've got nice tits."44

While acknowledging the offensiveness of these comments, the court
found the policy unconstitutionally overbroad and vague. The court
rejected the university's claim that the policy prohibited only fighting
words. "Since the elements of the [policy] do not require that the regu-
lated speech, by its very utterance, tend to incite violent reaction, the
rule goes beyond the present scope of the fighting words doctrine."45

Further, "[i]t is unlikely that all or nearly all demeaning, expressive be-
havior which creates an intimidating, hostile or demeaning environment
tends to provoke a violent response."46

In striking down UWM's speech code, the court relied upon the
Seventh Circuit's decision in Hudnut v. American Booksellers Association,
Inc.47 (summarily affirmed by the Supreme Court).48 Hudnut involved
a First Amendment challenge to an Indianapolis ordinance which (1)
prohibited the production, distribution, exhibition, or sale of pornog-
raphy and the display of pornography in any place of employment, school,
public place, or private home; (2) created a civil cause of action for per-
sons coerced, intimidated, or tricked into appearing in a pornographic
work; and (3) provided victims of sexual violence a cause of action against
sellers of the pornography. The ordinance was premised on the city
council's finding that:

Pornography is a systematic practice of exploitation and subordina-
tion based on sex which differentially harms women. The bigotry and
contempt it promotes, with the acts of aggression it fosters, harms
women's opportunities for equality of rights in employment, educa-
tion, access to and use of public accommodations, and acquisition of
real property; promotes rape, battery, child abuse, kidnapping and
prostitution. . . . ; and contributes significantly to restricting women
in particular from full exercise of citizenship and participation in public
life.49

The Seventh Circuit held that Indianapolis's definition of pornography—
"the graphic sexually explicit subordination of women"—was impermis-
sibly vague and overbroad. The Court of Appeals rejected the city's argu-
ment that the ordinance banned only speech that had a socially "low
value." According to Judge Frank Easterbrook, the ordinance created
an impermissible "approved view of women, of how they may react to
sexual encounters [and] of how the sexes may relate to each other."50

Commenting on the Hudnut case, Harvard Law School professor
Laurence Tribe stated,
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[T]he First Amendment similarly protects advocacy .. . of the opin-
ion that women were meant to be dominated by men, or blacks to be
dominated by whites, or Jews by Christians, and that those so subor-
dinated not only deserve but subconsciously enjoy their humiliating
treatment.... It is an inadequate response to argue, as do some schol-
ars, that ordinances like that enacted by Indianapolis take aim at harms,
not at expression, All viewpoint-based regulations are targeted at some
supposed harm.51

In summary, under existing First Amendment jurisprudence, hate speech
cannot be prohibited or made illegal. The question we now address is
what implications that interpretation of the First Amendment has for
attempts to specially punish hate crime.

Constitutionality of Hate Crime Laws

There has been a spate of litigation and a lively debate among constitu-
tional lawyers and civil libertarians over whether hate crime laws, like hate
speech laws, violate the First Amendment.52 The case for unconstitution-
ality is as follows: Generic criminal laws already punish injurious conduct;
so recriminalization or sentence enhancement for the same injurious con-
duct when it is motivated by prejudice amounts to extra punishment for
values, beliefs, and opinions that the government deems abhorrent. The
critics ask: If the purpose of hate crime laws is to punish more severely
offenders who are motivated by prejudices, is that not equivalent to pun-
ishing hate speech or hate thought?53 Professor Tribe put it this way: "[t]o
be sure, one who incites arson against an NAACP headquarters in a racist
speech is more reprehensible than one who incites the very same arson to
collect insurance proceeds, but to punish the former more severely than
the latter is, arguably, to penalize a reprehensible point of view as such."54

Professor Tribe's hypothetical example mirrors the facts in Wisconsin v.
Mitchell, where a black defendant, who incited an attack against a white
passerby, received a sentence more than three times as harsh as would
ordinarily apply. Ironically, Professor Tribe supports hate crime laws; in
the above quote, he refers to hate speech laws.

In a real sense, hate crime laws are a second best option for propo-
nents of hate speech laws who recognize that the First Amendment poses
an insurmountable barrier to the latter. Supporters of hate crime laws
argue that hate crime laws are clearly constitutional because they punish
conduct, not speech.55 In their view, hate crime laws do not prohibit an
individual from holding or advocating ideas, beliefs, and opinions that
the government finds offensive. The individual is simply prohibited from
committing crimes based on those ideas. If he seeks to further his big-
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oted views, or succumbs to his bigoted impulses, through criminal con-
duct, he will be more severely punished than an "ordinary" offender; his
crime is more serious in that it causes more injury, indicates greater cul-
pability, and undermines social harmony. According to Steven Freeman,
ADL's director of legal affairs:

Not only is the penalty-enhancement approach [constitutionally]
sound, in our best judgment it works. Certainly, anyone who has ever
spoken to the victim of a hate crime understands that crossburning is
different from ordinary trespass; that a swastika daubing is different
from ordinary vandalism; and that a gay-bashing or racial assault is
different from an ordinary mugging. For victims of such incidents,
penalty enhancement is a punishment which fits the crime.56

To the advocates, providing enhanced punishments for hate crimi-
nals is no different than enhancing the sentence of a murderer whose
motive was pecuniary gain, or one who murders a police officer. How-
ever, to us, these other sentence enhancements do not have the same
free speech implications as hate crime enhancements because they are
content or viewpoint neutral.

Until the Supreme Court's decision in Wisconsin v. Mitchell, state
courts were divided on the constitutionality of hate crime laws. In State
v. Plowman,57 the Oregon Supreme Court upheld a statute that prohib-
ited "two or more assailants, acting together, from causing physical in-
jury to another because the assailants perceive the victim to belong to
one of the specified groups." The court rejected defendants' arguments
that the statute criminalized constitutionally protected opinions and
beliefs. Drawing a distinction between speech and conduct, the court
stated that "[r]ather than proscribing opinion, that law proscribes a for-
bidden effect: the effect of acting together to cause physical injury to a
victim whom the assailants have targeted because of their perception that
the victim belongs to a particular group."58 We do not find this reason-
ing convincing; the only thing that distinguishes a crime in which two
or more assailants cause physical injury based on greed, anger, or some
unknown criminal impulse, and a crime in which two or more assailants
cause physical injury based on their perception that the victim is black,
Jewish, Chinese, or a member of another "protected" group is the as-
sailants' wrong-headed bias. The court noted that the statute could be
violated, even if the assailants did not utter any slurs and had no opinion
"other than the perception of the victim's characteristics."59 (E.g., pre-
sumably: "Let's get that handicapped guy over there. He's the one who
was messing with my motorcycle.") That might make the statute less
constitutionally suspect, but it would also render it incoherent.
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In State v. Wyant,60 the Ohio Supreme Court took the opposite
position, striking down a hate crime statute, which provided enhanced
penalties if the offender committed a particular crime "by reason of the
race, color, religion, or national origin of another person or group of
persons."61 The defendant had been sentenced to one and one-half years'
imprisonment for aggravated menacing. The court held that the enhance-
ment statute created an unconstitutional "thought crime."

Once the proscribed act is committed, the government criminalizes
the underlying thought by enhancing the penalty based on view-
point. This is dangerous. If the legislature can enhance a penalty for
crimes committed "by reason of" racial bigotry, why not "by rea-
son of opposition to abortion, war, the elderly (or any other po-
litical viewpoint)?62

Eventually, Wyant made its way to the U.S. Supreme Court, which
vacated and remanded the case to the Ohio Supreme Court for recon-
sideration in light of Wisconsin v. Mitchell. The state supreme court sum-
marily reversed its earlier (and in our view, persuasive) decision and held
the Ohio hate crime statute constitutional.63

In People v. Aishman,64 a California appeals court upheld a hate crime
enhancement statute. The defendant, Daniel Stout, along with four other
white men, went to look for a group of Mexican men who allegedly raped
Stout's wife. The five men went to the scene of the crime and attacked
three Mexicans. The defendants claimed they assaulted the men in re-
taliation for the alleged rape, not because of anti-Mexican bigotry. The
prosecution relied on statements made before the attack about "hitting
home runs with Mexicans," and the fact that one defendant had a swas-
tika and "Thank God I'm White" tattooed on his arm. The appeals court
stated that the statute presented no constitutional problems because it
punished conduct and not speech.65

Supreme Court Decisions

R.A.V. v. St. Paul

The U.S. Supreme Court first ruled on the constitutionality of hate crime
statutes in R.A. V. v. St. Paul.66 R.A.V., a white juvenile, and several other
youths burned a makeshift wooden cross on a black family's lawn. R.A.V.
was arrested, charged, and convicted under a St. Paul ordinance which
provided:

whoever places on public or private property a symbol, object, appel-
lation, characterization or graffiti, including but not limited to a burn-
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ing cross or Nazi swastika, which one knows or has reasonable grounds
to know arouses anger, alarm, or resentment in others on the basis of
race, color, religion, or gender, commits disorderly conduct and shall
be guilty of a misdemeanor.

R.A.V. attacked the ordinance on First Amendment grounds.
St. Paul argued that the statute was directed only at constitutionally
unprotected fighting words. The Minnesota Supreme Court upheld the
conviction on the ground that the phrase "arouses anger, alarm or
resentment in others," only reached fighting words, which under
Chaplinsky, did not enjoy First Amendment protection. It also held that
the ordinance did not impermissibly regulate speech on the basis of
viewpoint, but was narrowly tailored to serve the "compelling state
interest in protecting the community from bias-motivated threats to
public safety and order."

The nine U.S. Supreme Court justices were unanimous in striking
down the ordinance, but differed as to why.67 Justice Scalia's majority
opinion acknowledged that the government could criminalize constitu-
tionally unprotected fighting words, but insisted that the government
could not criminalize only those fighting words that express ideas that
the government disfavors. In other words, the government cannot regu-
late fighting words on the basis of viewpoint.

St. Paul has not singled out an especially offensive mode of expres-
sion. ... Rather, it has proscribed fighting words of whatever man-
ner that communicate messages of racial, gender or religious intoler-
ance. Selectivity of this sort creates the possibility that the city is
seeking to handicap the expression of particular ideas.68

Justice White's concurrence stated that the majority opinion need
not have addressed whether the ordinance involved content-based dis-
crimination. In his view, the ordinance could have been struck down
simply by holding that the St. Paul ordinance is fatally overbroad be-
cause it criminalizes not only unprotected expression (i.e., fighting
words), but also expression protected by the First Amendment.

Justice Stevens's concurring opinion insisted that the St. Paul ordi-
nance did not, as the majority asserted, regulate speech based on sub-
ject matter or viewpoint. Rather, according to Stevens, the ordinance
distinguished different verbal conduct "on the basis of the harm the
speech causes."69 Thus, the St. Paul ordinance does not prevent only "one
side [as Justice Scalia charged] from hurling fighting words at the other
on the basis of conflicting ideas, but [bars] both sides from hurling such
words on the basis of the target's race, color, creed, religion or gender."70

Nevertheless, he voted to strike down the law because it was overbroad;
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in other words, the ordinance prohibits both constitutionally unprotected
and protected speech.

Wisconsin v. Mitchell

The U.S. Supreme Court next addressed hate crime laws in Wisconsin v.
Mitchell.71 Mitchell, a black juvenile, was convicted (as an adult) in a
Wisconsin trial court of racially motivated aggravated battery and sen-
tenced to seven years imprisonment under the state's hate crime stat-
ute. Ordinarily, aggravated battery carries a maximum sentence of two
years imprisonment. The attack came just after Mitchell and several
friends had left a movie theater where they had seen Mississippi Burn-
ing, a film about the murder of civil rights workers in the South during
the 1960s. One particularly disturbing scene from the film, in which a
white man beats a black youth who was praying, inspired the attack by
Mitchell and his friends. Outside the theater, Mitchell asked his friends,
"Do you all feel hyped up to move on some white people?" When the
victim, a white youth, walked by, Mitchell said, "You all want to fuck
somebody up? There goes a white boy; go get him." The group beat the
boy unconscious and caused severe physical injury. Mitchell, however,
did not physically participate in the beating.72

Wisconsin's enhancement-type hate crime statute provided for an
increased sentence when a person:

[i]ntentionally selects the person against whom the crime ... is com-
mitted or selects the property which is damaged or otherwise affected
. . . because of race, religion, color, disability, sexual orientation, na-
tional origin or ancestry of that person or the owner or occupant of
that property.

Believing that it was following the Supreme Court's R.A. V. decision,
the Wisconsin Supreme Court struck down the statute for creating an
unconstitutional thought crime via a sentencing scheme that assigned
more severe punishment to offenses motivated by disfavored viewpoints.73

"The ideological content of the thought targeted by [this] hate crime
statute is identical to that targeted by the St. Paul ordinance."74 Relying
on civil liberties attorney Susan Gellman's influential law review article,75

the Wisconsin court characterized the conduct/speech distinction put
forth by proponents of hate crime laws as entirely unconvincing.

Merely because the statute refers in a literal sense to the intentional
"conduct" of selecting, does not mean the court must turn a blind
eye to the intent and practical effect of the law—punishment of of-
fensive motive or thought.76
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Because the underlying conduct was already proscribed by the state's
criminal code, the only remaining element triggering an enhanced pen-
alty was the expression of bigotry.77 The conduct involved in "intention-
ally selecting" a victim, according to the court, is more closely akin to
speech and thought, than to behavior and conduct; "[t]he conduct of
'selecting' is not akin to the conduct of assaulting, burglarizing, mur-
dering and other criminal conduct."

The U.S. Supreme Court reversed in a unanimous opinion authored
by Chief Justice Rehnquist. He distinguished Wisconsin's sentence en-
hancement law from St. Paul's ordinance on the ground that the latter
aimed at politically incorrect viewpoints, whereas the former aimed at
criminal conduct. (Ironically perhaps, Mitchell himself only used words,
while R.A.V. engaged in trespass and arson.) According to the Court,
the legislature may properly single out such criminal conduct for in-
creased punishment based on the judgment that such conduct causes
greater harm to victims, third parties, and society generally.78

We do not find the Supreme Court decision convincing. The Court
does not explain the distinction between speech and conduct. Admit-
tedly, the Wisconsin statute deals with criminal conduct, but the point
remains that the sentence enhancement is triggered by some prejudices
and not others. A similarly situated offender, who engaged in the same
conduct, but for reasons of personal jealousy or spite, would have re-
ceived one-third the sentence that Mitchell received.

The Court may have been concerned that striking down the Wis-
consin law would have put in doubt the constitutionality of all judicial
sentencing based on motive. The Chief Justice explained that judges have
traditionally taken motives into account in determining sentences.79

"Motives are most relevant when the trial judge sets the defendant's sen-
tence, and it is not uncommon for a defendant to receive a minimum
sentence because he was acting with good motives, or a rather higher
sentence because of his bad motives."80 In support of this proposition,
the Chief Justice cited the Court's decision in Dawson v. Delaware.81 In
that case, the Court struck down a death sentence that was based in part
on evidence that the defendant—convicted of a brutal felony murder—
was a member of the Aryan Brotherhood, a white supremacist organiza-
tion with "chapters" in many American prisons. The Court ruled that
the admission of this evidence violated the First Amendment because
there had been no showing that the defendant's membership had any
relationship to the murder for which he was sentenced to death. Appar-
ently, the Court meant that if there were a causal link, adherence to the
tenets of a racist ideology could by itself constitute an appropriate aggra-
vating factor supporting the death penalty.
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Where it has no relevance to the offense charged, introduction of
a defendant's associational and "abstract beliefs" violates the First
Amendment. That is the easy question. The hard question is: What if the
speech or belief was relevant to the crime? May the legislature calibrate
one's sentence to the vileness of one's ideas or ideology? The Mitchell Court
rejected the claim that sentencing cannot be based on associational and
speech-related activity. The Court noted that such evidence has tradition-
ally been admissible for sentencing purposes when it bears a direct rela-
tionship to the crime charged. Specifically, the Court held that the Con-
stitution does not erect an impregnable barrier to the admission of evidence
concerning one's beliefs and associations at sentencing, simply because
those beliefs and associations are protected by the First Amendment."82

In support of this thesis, Chief Justice Rehnquist cited Barclay v.
Florida83 which upheld imposition of the death penalty, where the sen-
tencing judge relied, in part, on the element of racial hatred in the
defendant's crime, as well as on his "desire to start a race war."84 Unlike
Dawson's membership in the Aryan Brotherhood, Barclay's member-
ship in the Black Liberation Army was directly related to his crime: the
murder of a white hitchhiker. In other words, Barclay's sentence was not
based on his "abstract beliefs," whereas Dawson's was. But this does not
solve the problem. Just because an enhanced penalty based on motive
does not always constitute punishment for an abstract belief does not
mean that it never does. Sentence enhancements for other motives often
do not have the same free speech implications. Unlike greed, jealousy,
or simple cold-bloodedness, bigotry is often connected to a system of
political beliefs and is never content neutral. The concepts of prejudice
and bigotry are political to the core. Hate crime laws explicitly seek to
punish people for having bigoted beliefs. The Supreme Court did not
even begin to grapple with this issue.

In its Mitchell decision, the U.S. Supreme Court seemed to be criti-
cizing the Wisconsin Supreme Court for condemning motive as a valid
sentencing factor. However, the Wisconsin Supreme Court did not say
that motive could never be considered during sentencing; rather, it con-
demned the use of a politically loaded category—bigotry—as a trigger
to enhance punishment.

The hate crimes statute enhances the punishment of bigoted criminals
because they are bigoted. The statute is directed solely at the subjec-
tive motivation of the actor—his or her prejudice. Punishment of one's
thought, however repugnant the thought, is unconstitutional.85

The Supreme Court also compared the Wisconsin statute to Title VII of
the Civil Rights Act of 1964, reasoning that since Title VII is constitu-
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tional, so is Wisconsin's statute.86 In effect, the Court stated that hate
crime laws serve the same purpose as Title VII—each provides a remedy
for discriminatory conduct, not a prohibition of speech. But the harms
that hate crime laws are designed to remedy are not clearly identifiable.
The harm to the victim is already punished by generic criminal law. It
would appear that the only additional purpose in punishing more severely
those who commit a bias crime is to provide extra punishment based on
the offender's politically incorrect opinions and viewpoints.

Conclusion

There is a long history of attempts to suppress bigoted expression in the
United States. In the first half of the twentieth century, some states pro-
hibited Nazi and Communist "propaganda." Other states outlawed
group libel based on race, nationality, and ethnicity. Unlike most other
countries in the world, in the United States these laws have not with-
stood judicial scrutiny or political judgment. Tolerance for vile expres-
sion is the price we pay for the right to free speech. As Supreme Court
Justice Oliver Wendell Holmes expressed it a half century ago: "If there
is any principle of the Constitution that more imperatively calls for at-
tachment than any other, it is the principle of free thought—not free
thought for those who agree with us but freedom for the thought we
hate."87

In recent years, bigotry and prejudice have become increasingly
deplored in American society. Indeed, anti-prejudice itself has become
a reigning ideology, one that the government heartily and rightly en-
dorses. Despite the near universal condemnation of bigots, the First
Amendment protects their offensive speech. If a bigot acts on those views,
the criminal law is there to punish him. But, in our view, the First Amend-
ment is implicated when extra punishment is meted out for bigoted beliefs
and motives.

The campus hate speech codes have emerged as the contemporary
successor to the old group libel laws. These codes attempt, in the name
of multiculturalism, to regulate student expression, including personal
discussions, jokes, and comments in class. Not surprisingly, they have
failed to withstand legal challenge.

Passing hate crime laws is now the fallback position for those who
wish to denounce prejudiced and bigoted thought and expression via
criminal law. By linking hate speech prohibitions to generic criminal law,
many well-meaning advocacy groups and politicians seek to shake a fist
at the kind of ideas, opinions, and degenerate personalities that "right-
thinking" people abhor. But we must consider whether punishing crimes
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motivated by politically unpopular beliefs more severely than crimes
motivated by other factors itself violates our First Amendment traditions.

The Supreme Court's unanimous decision in R.A. V., striking down
the St. Paul ordinance, seemed to sound the death knell for hate crime
laws. Indeed, the plurality opinion emphasized that lawmakers cannot
make viewpoint-based distinctions in regulating even unprotected ex-
pression. For example, a law that punished the assassins of Democratic
politicians twice as severely as assassins of Republican politicians could
not stand. However, in Wisconsin v. Mitchell, the Supreme Court drew
a sharp line between laws that punish expression per se and those that
punish expression that manifests itself in, or is integrally connected to,
criminal conduct. Laws that punish expression itself are constitutionally
unacceptable, but laws that punish expression linked to criminal con-
duct are constitutionally acceptable. Thus, federal and state legislatures
have a green light to target politically unpopular prejudices for more
severe punishment, whenever these prejudices can be linked to a generic
crime. The same impulse that propels a college administrator to haul a
student before a disciplinary board for voicing an offensive opinion about
blacks, whites, women, men, or others, might propel a prosecutor to slap
a hate crime charge on a defendant who uttered politically and socially
abhorrent opinions during the commission of a crime. It seems to us
that what is constitutionally impermissible under R.A. V. and what is
constitutionally permissible under Mitchell is a distinction without a dif-
ference. Mitchell has declared the hate crime laws constitutional for
purposes of the federal constitution. But in our view, the Court's rea-
soning is not persuasive. The very facts of that case present a defendant
who was punished more severely, based on his viewpoints.



Identity Politics
and Hate Crimes

If any problem unites gay people with non-
gay people, it is crime. If any issue does not
call for special interest pleading, this is it.
Minority advocates, including gay ones, have
blundered insensitively by trying to carve out
hate crime statutes and other special interest
crime laws instead of focusing on tougher
measures against violence of all kinds. In
trying to sensitize people to crimes aimed
specifically at minorities, they are inadvert-
ently desensitizing them to the vastly greater
threat of crimes against everyone.

Jonathan Rauch, gay journalist and scholar

T HARDLY NEEDS SAYING that we share with the proponents of hate
crime laws the goal of a tolerant society, in which people are judged

by "the content of their character," not by their race, religion, sexual
orientation, or gender.1 We differ over the means for achieving that goal.
The proponents believe that the message-sending potential and the de-
terrent power of criminal law will deter or persuade criminals and would-
be criminals to desist from hate crimes and perhaps to hold fewer and
less virulent prejudices. We find this implausible. The conduct which hate
crime laws aim at is already criminal. Given that criminals ignore exist-
ing criminal laws and punishment threats, we doubt that the additional
threat promised by hate crime laws adds much, if any, marginal deter-
rence; this is especially true for the most serious offenses. In any event,
a highly bigoted offender can probably avoid the hate crime tariff by
committing his crime silently. It is possible that the mere promulgation
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of hate crime laws will contribute to long-term social education and the
production of fewer hate criminals, but this too seems implausible given
the web of laws already on the books, and the plethora of "messages"
and symbols that already denounce bigotry. The occasional hate crime
trial or sentence enhancement might reinforce the sociopolitical mes-
sage of tolerance, but only assuming that the trial is successful, and is
widely interpreted as fair and not politically motivated.

Emile Durkheim, the great French sociologist, contributed the re-
markable insight that the punishment of crime plays a positive role for
society.2 By denouncing crime and the criminal, the population reaffirms
its commitment to the society's core values and norms. Our concern is
that rewriting criminal law to take into account the racial, religious,
sexual, and other identities of offenders and victims will undermine the
criminal law's potential for bolstering social solidarity. By redefining
crime as a facet of intergroup conflict, hate crime laws encourage citi-
zens to think of themselves as members of identity groups and encour-
age identity groups to think of themselves as victimized and besieged,
thereby hardening each group's sense of resentment. That in turn con-
tributes to the balkanization of American society, not to its unification.3

The conflict-generating tendency of identity politics has been de-
cried by writers of all political persuasions. The liberal historian, Arthur
Schlesinger, Jr. has written a compelling essay about how a kind of
"multicultural" ideology associated with identity politics promotes group
chauvinism at the expense of a unifying American culture. David Frum,
Todd Gitlin, and Michael Tomasky, writers associated with the "new
left," have each written books sharply critical of identity politics for shat-
tering the left-liberal political coalition. According to Tomasky,

The personal is political. This catch-phrase of identity politics that origi-
nated with feminism implies that identity is all, that ideas and argu-
ments are nullities, and that to think independently and perhaps reach
unorthodox conclusions is therefore to put one's authenticity and group
membership at risk. It also implies that the nonpersonal isn't; one need
only mull that over for a few moments to understand the woeful impli-
cations for those (working-class whites, housewives, church-goers,
Kurds) whose personal experiences are not those of the anointed group.
Thus are many potential allies simply written off, and many concerns
and causes that should preoccupy the left—concerns that would help
build . . . coalitions [across racial, gender, ethnic, etc. lines]—ignored.4

Political journalist Jim Sleeper has put it with characteristic insight:

America's civic culture remains one of the world's few great resources
for both individual freedom and social justice. The best way to ad-
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vance these values is to nourish and renew our common civic culture,
not promote its balkanization in identity politics or its dissolution in
a largely empty rhetoric of class warfare. . .. [This] means challeng-
ing activists, educators, and public officials who, ironically, in the name
of combatting racism and sexism, are working to ensure that we clas-
sify each other by color and ethnicity.5

Conservatives have been even more critical, seeing identity politics
as leading toward a breakdown of the world's greatest multiethnic soci-
ety. According to political journalist Richard Bernstein:

The dangers that do lurk on the dark side of the multiculturalist revo-
lution are ... nonetheless serious enough. Some writers before me
have dwelled on one particular consequence of the multiculturalist
impulse, deriving from its tendency to make a religion of "difference"
and to exalt race, ethnicity, and sex as the sole components of iden-
tity. This, as the essayist Charles Krauthammer has said, is shoving us
toward a "new tribalism," a splintering of the national culture and an
intensification of our conflicts. After all ... we have arrayed before
us ... the tragedies being played out elsewhere among people who
have stressed their differences, rather than their commonalities. There
is the nightmare in the former Yugoslavia, for example.6

The new hate crime laws are both a cause and a consequence of iden-
tity politics and may in several ways contribute to splintering our society.
First, picking and choosing which prejudices transform ordinary crime into
hate crime inevitably generates political conflict; witness the controver-
sies in many jurisdictions over defining hate crime laws to include or ex-
clude misogynistic and homophobic motivations. These issues have to be
fought out state by state and group by group (women, gays, disabled, eld-
erly). Second, the collection, reporting, and interpretation of hate crime
data produces an exaggerated perception of the incidence of hate crime
and an unduly negative picture of the state of intergroup relations. Third,
the decision to label and prosecute individual crimes as hate crimes cre-
ates recurrent occasions for intergroup conflict. This chapter illuminates
each of these conflict-generating features of hate crime laws.

Conflicts over which Prejudices
Hate Crime Laws Should Include

Hate crime laws are based on the belief that all crime is not created equal;
rather, crimes motivated by certain prejudices are worse than crimes simi-
lar in every respect other than motivation. Not surprisingly, that assump-
tion is likely to be controversial. Many will argue that all perpetrators of
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serious crimes are equally deserving of condemnation and all victims
equally deserving of sympathy.

It might be tempting to conclude that jealousies and resentments
over exclusions from the hate crime laws can be avoided by drafting these
laws to include all salient prejudices. While that would solve the prob-
lem of disparaging some groups' victimizations in comparison to oth-
ers', it would also negate the primary purpose of the hate crime laws: to
specially condemn offenders with certain prejudices and specially rec-
ognize their victims. Hate crime laws only make sense if certain bigoted
offenders are condemned more forcefully and punished more severely
than offenders who commit the same crimes but for nonprejudiced rea-
sons. It is the exclusion that gives these laws their symbolic power and
meaning.

Even if more group prejudices were brought under the hate crime
umbrella, some individuals whose victimization could not be attributed
to an established group prejudice would resent the implied disparage-
ment of their victimization. As an editorial in the conservative National
Review argued:

Hate crime categorization tells society that some murders and beat-
ings, and therefore some victims, are more important than others.
Indeed, Congress's passion over ideologically disapproved crime is
inversely proportional to its concern about the wider crime problem
that keeps a large fraction of the population in daily terror. By assur-
ing selected victims of its concern, it is telling the rest of us that we
must look out for ourselves.7

New Mexico Governor Gary E. Johnson vetoed a hate crime bill in April
1995, on the ground that the law was "unnecessary because hate exists
in all crimes."8

The jurisdiction-by-jurisdiction politicking over which prejudices
should be included in the definition of hate crime hardly contributes to
a more tolerant and harmonious society. Some jurisdictions have not
included homophobic prejudice as a hate crime trigger. Representative
William Dannemeyer (R-Cal.) minced no words when he stated, "Sexual
preference has no business being elevated to the same status as race, color,
religion or national origin."9 Gays and lesbians naturally fought back.
According to Kevin Berrill, director of the National Gay and Lesbian
Task Force, "If it [sexual orientation bias] does not stay in [the HCSA],
it sends out a dangerous signal that this kind of crime is less reprehen-
sible. It makes us second class citizens."10

The exclusion of gender prejudice from hate crime laws—on the
ground that it would water down the special significance of racial, reli-
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gious, and ethnic prejudice-related crime—is likely to cause a rift among
historic civil rights movement allies. Following passage of the HCSA,
there was a spate of angry protests by feminists.

Currently, the Hate Crime Statistics Act discriminates against women;
it says nothing of women's lives—and deaths. Only when the act is
amended to include women will this nation have responded seriously
and forthrightly to prejudice in all its various and deadly forms.11

The hate crime laws also focus attention on black racism because
many intergroup crimes are committed by blacks against whites. Treated
under generic criminal laws, these black on white crimes are mostly
understood as "street crime," "violent crime," or crime generated by
poverty. What will be the social consequences of scouring black on white
crime for indications of racism?

The prevalence of crimes by minority perpetrators against white vic-
tims makes many liberals and hate crime law proponents uncomfortable.
When the FBI's 1993 hate crime statistics reported that whites comprised
20 percent of all hate crime victims, some advocacy groups questioned
whether the hate crime laws were being perverted.12 Jill Tregor, execu-
tive director of the San Francisco-based Intergroup Clearinghouse, which
provides legal and emotional counseling to hate crime victims, stated,
"This is an abuse of what the hate crime laws were intended to cover."13

Tregor accused white hate crime victims of using the laws to enhance
penalties against minorities, who already experience prejudice within the
criminal justice system.14 Whites, generally sympathetic to the aspira-
tions of minorities, may bristle at the suggestion that crimes motivated
by blacks' racism against whites should be treated as a less virulent strain
of hate crime, or not as hate crime at all. While no enacted hate crime
law makes that distinction, a number of writers in prominent publica-
tions, likening hate crime laws to affirmative action for "protected
groups," advocate the exclusion of racist crimes against whites from their
coverage.15 This issue alone seems fraught with potential for social con-
flict and constitutional concerns.

The Unduly Negative Picture of Intergroup Relations

What's counted counts. The very collection and reporting of hate crime
statistics encourages Americans to think of the crime problem in terms
of intergroup conflict. Even when statistics show only a minuscule num-
ber of hate crimes—and those mostly low-level offenses committed by
juveniles and young offenders—the media, some advocacy groups, and
academics see an epidemic and portray America as awash in "a wave of
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hate crime . . . that is getting worse."16 In 1992, the Minnesota Depart-
ment of Public Safety released statistics reporting 425 hate crimes state-
wide for 1991. District attorney, Tom Foley, saw this as proof of a "mas-
sive increase" in bigotry.17 But as political journalist Richard Bernstein
has pointed out, the 425 hate crimes represent a tiny percentage of crimes
reported in Minnesota: "roughly 0.002 percent of the total 203,107
reported crimes, or about one in every 500."18 Bernstein notes that this
translates into about one bias crime per 8,800 Minnesota residents.
Moreover, excluding the low-level crimes of simple assault (denned as
an attack resulting in no wounds or broken bones) and verbal abuse, there
is one bias crime per 16,000 residents.19 Bernstein concludes that

[T]he figures on bias crimes themselves do not seem to indicate a state
that is rife with racism and bigotry. Four swastikas drawn on public
buildings in a year is four swastikas too many, but, assuming that the
four were drawn by four different people, that would be one swastika
drawer per 1.2 million Minnesotans.20

Hate crime statistics become even more socially divisive when they
are put forward as an indicator of the values and beliefs of all citizens,
not just criminals. It would be possible, and indeed logical, to regard
hate crimes, like other horrendous crimes, as reflecting nothing more
than the distorted personalities of their authors; under that view, hate
criminals, like all criminals, are anti-social deviants whom all decent
people condemn. It is hard to understand why well-meaning people,
striving for a more tolerant society, would cite hate crime statistics as
evidence of widespread bigotry among law-abiding people who have the
same gender, skin color, or sexual orientation as hate crime offenders. It
is not sensible to infer the values and beliefs of our citizenry from the
prejudices and conduct of a small number of vicious criminals. It would
make far more sense to look at the attitudes, values, and conduct of our
political, economic, and educational leaders, or to use survey research
reports, as a basis for drawing conclusions about the prevalence and in-
tensity of various prejudices.

Widespread claims that numerous black church fires from early 1995
to late 1996 indicate pervasive anti-black racism illustrate this current
tendency to view American society in the most negative possible light.
Some time in mid-1996, advocacy groups and the media began to see a
connection among fires that had occurred at "predominantly black"
churches over the previous two years. Without any investigations to
determine the causes of the fires, much less the identities and motiva-
tions of the perpetrators, the Reverend Mac Charles Jones, associate
general secretary for Racial Justice for the National Council of Churches
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(NCC), proclaimed that racism was a factor in "99 percent" of the fires
at black churches. He further asserted that (1) arsons are targeted dis-
proportionately against black churches; (2) these arsons are perpetrated
almost entirely by whites, as an expression of racial hostility, in a pat-
tern of "domestic terrorism" verging on a race "war"; and (3) the
church burnings can be blamed broadly upon political and religious
conservatives, who are accused of creating a racist climate propitious
to such acts.21

In the enthusiastic rush to proclaim the opening salvos in a race war,22

facts that supported a different conclusion were ignored. Statistics that
later came to light showed that from January 1995 to September 1996,
suspicious fires had been reported at 230 churches. Of these, 122 were
predominantly white churches, six were synagogues, and two were
mosques; the remaining 100 churches had predominantly black congre-
gations. Of course, some percentage of these fires were not arsons. Some
that were arsons might have been the work of anti-religious zealots, or
criminals with nonideological motives.

When questioned about whether too little attention was being paid
to white church fires, Assistant U.S. Attorney General Deval Patrick
stated, "The public shouldn't get the wrong impression that we aren't
paying attention to attacks on other religious property. But in those cases,
racial intolerance isn't behind them." Where did this conclusion come
from? Why should it be assumed that the arson of a predominantly white
church is not a bias crime, but that the arson of a predominantly black
church almost invariably is?

The massive investigation, led by the National Church Arson Task
Force (NCATF), involved 500 federal and state law enforcement offi-
cials. As the investigation progressed, doubt was cast on the existence of
a white racist conspiracy, and on the assumption that most of the fires
were racially motivated. Of the 100 suspects arrested from January 1995
to September 1996, one-third were black.23 According to a NCATF
report, white supremacist groups were involved in only "a handful of
cases."24 For the remaining apparent arsons, investigators identified as
perpetrators devil worshipping vandals, teenage pranksters, insurance
scam artists, volunteer firefighters, and "copycat arsonists."25

In one instance, a black ex-convict set fire to a black church after an
inmate, with whom the arsonist served time, offered him $10,000 to burn
the church. In a bizarre scam, the inmate planned to turn in the arsonist
and collect the reward money.26 The arsonists in three fires were church
pastors who hoped to collect insurance money.27 In Texas, a black teen-
ager was arrested for burning a black church and a vacant house.28 In
South Carolina, three white teenagers were arrested for burning a black
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church. Investigators attributed their criminal conduct to a combina-
tion of drinking and shooting off fireworks.29 In another case, a black
man burned a predominantly black church after having an argument with
his mother.30 Two of the fires, one in Texas and one in Alabama, were
set by volunteer firefighters, one white and one black.31

Conflict began to emerge along the usual racial fault lines. The Insti-
tute on Religion and Democracy (IRD), a conservative Protestant group,
called for the resignation of Mac Charles Jones and Don Rojas, admin-
istrator of the NCC's Burned Churches Fund, a partnership of main-
stream religious organizations. IRD president, Diane Knippers, accused
Jones of being the "architect of the NCC campaign to spotlight arsons
against black churches as evidence of a dangerous surge of white racism
in America,"32 and of exploiting the church burnings "for unworthy
political and fundraising purposes."33 The NCC raised nearly $9 mil-
lion for the Burned Churches Fund, $3.5 million of which, according
to Jones, was earmarked for "program advocacy to address economic
justice and interlocking oppressions from gender to homophobia."34

NCC general secretary, Joan Brown Campbell, claimed that only 15 per-
cent of the money will go toward these programs. The IRD charged that

[t]he [Burned Churches] Fund has been advertised to the public
through newspaper ads placed around the nation as a "joint mission
to restore the damaged churches and to challenge racism throughout
the country." Potential donors are given no clue about the large sums
of money that the Fund will devote to controversial political projects
that many people of faith would find inappropriate and not related
to the task of resisting racism.35

In June 1997, the NCATF issued a report summarizing its investi-
gation and reporting its findings. Despite the initial fears of a racist con-
spiracy targeting black churches, the NCATF found that the fires were
"motivated by a wide array of factors, including not only blatant racism
or religious hatred, but also financial profit, burglary, and personal re-
venge. Of 110 convictions 14 involved federal criminal civil rights
charges.36

Conflicts over Labeling Individual Hate Crimes

The existence of the hate crime category assures a steady stream of deci-
sions on whether to label particular incidents as hate crimes. In New York
City, there have'been a series of disputes about whether particular crimes,
which all rational people condemn, should be labeled as hate crimes.
Various newspapers and other media greet the labeling decision with
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praise or criticism. Whichever way the labeling decision goes, some jour-
nalists, advocacy organizations, politicians, and individuals charge the
police and rival commentators, with hypocrisy, bias, double standards,
and pandering to one group or another.

In 1992, a small group of Orthodox Jews was arrested for assault-
ing a homeless black man. They claimed that they restrained the man
after he was found attempting to commit a burglary. The victim claimed
he was looking through garbage cans for clothes. When the police de-
termined that racial slurs were uttered during the incident, they labeled
it a bias crime.37 Some Jewish leaders criticized Mayor David Dinkins
(NYC's first black mayor) for endorsing the label, and accused him of
favoring black Crown Heights residents in everything from police pro-
tection to social service contracts.38 Jewish leaders from Brooklyn neigh-
borhoods such as Crown Heights, Borough Park, and Williamsburg, and
from Manhattan's Lower East Side, denounced the mayor's handling of
the incident as "repugnant," and an example of the city administration's
double standard for appraising conflicts between blacks and Jews. The
Jewish leaders pointed to an incident two months earlier, when a Brook-
lyn jury acquitted Lemerick Nelson of murder in the stabbing death of
a rabbinical student during the 1990 Crown Heights riots; the mayor
had not criticized the jury in that case, as he had done in several cases in
which whites had been exonerated of crimes against blacks.39 City
Council President Andrew Stein criticized the mayor for "prematurely"
labeling the present incident a bias crime.40 Ultimately, the victim dis-
appeared and all charges were dropped.

Another controversy flared over the police department's decision not
to apply the bias crime label to the killing of John Kelly, a young black
man. Kelly was beaten to death with a baseball bat at 4:00 A.M. in Queens,
after he and a friend got into a confrontation with a group of white
youths. Initially, police labeled the homicide a bias crime, but after in-
terviewing witnesses they reclassified it.41 Witnesses told police that Kelly
initiated the fatal assault by threatening the white youths with a metal
pipe, and that the white assailants shouted the racial epithet during the
attack. Police explained that if the racial remark occurred before the fatal
attack, the killing would have been labeled a bias crime. Deputy Chief
Raymond Abruzzi stated, "We think it is just a macho incident that got
out of hand."42 Many blacks denounced the police's labeling decision
as racist. Journalist and author, Michelle Fuller, wrote:

I cannot understand why the police (and media) are taking pains to
say that Kelly's murder is not "bias-related" because the word "nigger"
was used after the alleged confrontation began. This is nonsense. To
hit a human being whose skin color is different over the head with a
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baseball bat with the intent to hurt severely or kill is racial. You can-
not convince me otherwise.43

She branded as racist newspaper reports that prior to the attack, Kelly
had seen a violent film, drank beer, smoked marijuana, and snorted co-
caine.44 Ultimately, no charges were brought against the perpetrators.

In December 1993, Colin Ferguson, a black man, boarded an
evening rush hour Long Island Railroad commuter train packed mostly
with white commuters and opened fire, killing six people and injuring
19 others. Police recovered from Ferguson's pocket a handwritten note
tided, "Reasons for This." It expressed hatred toward whites, Asians, and
"Uncle Tom blacks," and stated that Nassau County, Long Island was
chosen as "the venue" because of its predominantly white population.45

Despite clear evidence that racial animosity motivated Ferguson's shoot-
ing spree, commentators who ordinarily are quick to employ the hate
crime label in cases of anti-black crimes, "puzzled . .. about how to
classify the slaying."46 Bob Purvis of the Center for Applied Study of
Ethnoviolence, said that "technically" the LIRR massacre could be con-
sidered a hate crime, but such a characterization "would distort the ac-
cepted definition of bias-motivated attacks. . .. Mass murder is mass
murder, it's not a hate crime."47 Similarly, the Reverend Joseph Lowery
of the Southern Christian Leadership Conference, stated that the LIRR
massacre was not the type of crime he considered a hate crime, but "I
think that man [Ferguson] was insane."48 Professor Ronald Holmes, a
sociologist and professor at the University of Louisville, conceded that
Ferguson picked his victims on the basis of race, but did not think this
justified the hate crime label. "He picked his victims and they were de-
serving in his mind. This person was disgruntled with the way things were
going in society."49

Jim Sleeper, political columnist for the New York Daily News, de-
plored the failure of the media and politicians to label Ferguson a racist
and to acknowledge a link between Ferguson's hatred against whites and
the racist and anti-Semitic rhetoric of some black leaders.

So why not give . . . attention to Ferguson's apparent susceptibility
to the delusions of white conspiracy that have come to characterize
some strains of black protest politics? Why not consider the influence
of rhetoric that vilifies members of other groups, elevates rage to a
virtue and speaks simplistically of "fighting the power" by any means
necessary.50

Politicians who usually jump at the chance to condemn anti-black
racism did not condemn Ferguson's mass murders as bias motivated.
Historian, Richard F. Welch, highlighted this double standard in a scath-
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ing op-ed piece. Welch lambasted President Bill Clinton and Represen-
tative Charles Schumer (D-Brooklyn), who responded to the LIRR
massacre with pleas for stricter gun control laws.

The knee-jerk gun-control response allowed politicians and pundits to
avoid dealing with the messy issue that provoked the massacre—black
racism.. . . While any form of white racism is instantaneously denounced
by all mainstream politicians and excoriated by the educational estab-
lishment and the media, its black counterpart, despite its glaring vis-
ibility, seldom evokes similar apprehension [or] condemnation.51

Other commentators argued that whether Ferguson was motivated
by racism or not was irrelevant. Professor Marc Fleisher noted that
Ferguson was charged with twelve counts of murder, nineteen counts
of attempted murder, thirty-four counts of assault, and numerous fire-
arms charges.52 Although these counts exposed Ferguson to several hun-
dred years in prison, the prosecutor also charged Ferguson with misde-
meanor aggravated harassment under the New York Penal Law, for
"intent to harass, annoy, threaten and alarm any person because of their
race, color, or national origin."53 Fleisher stated,

Accordingly, [during trial], much of the focus will be on race and
proving that had the train been filled with black people whom the
deranged defendant would not consider to be "Uncle Toms," he
would never have engaged in this carnage. Who benefits from this?"54

One of the surviving LIRR shooting victims said that all the conflict over
the question of racism "misses the point and trivializes the horror."55

In 1989, the near-fatal rape and beating of a white female jogger in
New York City's Central Park by a group of black and Hispanic youths
generated extreme racial tension in the city, not because of the race and
gender of the victim and the perpetrators, but because of the way the
crime was politicized in service of identity politics. The police ultimately
declined to label the incident a hate crime,56 on the ground that the group
of youths had assaulted and robbed other people in Central Park that
same evening, including two Hispanic men. Surprisingly, the racist accu-
sations came not from members of the victim's group, white women,
but from New York City's two black newspapers, the City Sun and the
Amsterdam News. The Amsterdam News, contrary to standard journal-
istic practice, printed the jogger's name and referred to her as an "alleged"
victim, questioning whether the rape and beating actually occurred.57

Wilbert Tatum, editor-in-chief, claimed that by printing the jogger's
name, he was taking a stand against the racist injustice of naming the
black suspects and not the white victim. Tatum stated that "[t]hese lib-
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erals [the mainstream New York newspapers] . . . saw no problem at all
with naming Black children who got themselves caught up in the form
of terrorizing for which the Black community has apologized on bended
knee."58

Black critics accused the media of racism for calling the defendants
a "wolf pack," and for describing the jogger as an "investment banker";
they charged that black crime victims are not described in terms of occu-
pation.59 Rev. Al Sharpton, the attorneys for the defendants, and black
media, such as the Amsterdam News and radio station WBLI, all called
the "white" media, the police, and later the trial judge racists. In a radio
broadcast on WBLI, Alton Maddox, a key player in the Tawana Brawley
case, stated:

I have not seen any evidence of this woman being assaulted or attacked
at all. . . . What are we going to do, accept some white person's word
that she's over there ... at Metropolitan Hospital? . . . This whole
thing could be an outright hoax.60

City Sun editor, Utrice Leid, compared this crime to the Tawana
Brawley case.

The same media that demanded that Brawley "prove" her sexual
assault made no such demands in the Central Park case. The same
media had no difficulty identifying the underage Wappinger-Falls
teenager by name [and] invading the sanctity of her home to show
her face . . . have been careful to avoid identifying the Central Park
woman. . . .61

During the two trials of five defendants (the sixth plead guilty),
demonstrators gathered outside the courthouse to protest racism in the
judicial system: they charged that the judge, the prosecutor, the police,
and the jogger were all part of a racist conspiracy to convict six innocent
black youths. The evidence against the defendants was very strong. It
included videotaped confessions, identification of the defendants by the
other victims attacked that same evening, and grass, mud, and hair match-
ing the jogger's on one defendant's underwear.

Protesters outside the courthouse called white passersby "white rac-
ists," and chanted "Why are they trying to lynch these boys?"62 Wilbert
Tatum of the Amsterdam Newswrote, "[t]he truth of the matter is that
there is a conspiracy of interest attendant in this case that dictates that
someone Black must go to jail for this crime against the 'jogger': and
any Black will do."63 Each defendant was convicted of a variety of charges
and sentenced to prison terms ranging from one and one-half to fifteen
years.64
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The Central Park jogger case stands as one of the most racially po-
larizing criminal trials of the 1980s. Instead of bringing New Yorkers
together in condemnation of a horrendous crime, the case divided the
city along racial lines. In addition, many women were outraged that a
gang rape did not qualify as a hate crime. But would this polarization
have been lessened by a hate crime designation? Or would the spectacle
of the prosecution attempting to prove the defendants' bias—against
whites, women, or white women—have exacerbated tensions in New
York City?

Retaliation and False Reporting

As the Tawana Brawley case demonstrates,65 false claims about interra-
cial and other intergroup crimes can occur without special hate crime
laws and an official hate crime labeling apparatus. But the hate crime
laws heightened the visibility of such crimes, and may therefore encour-
age some individuals to claim falsely that they were the victim of preju-
dice-motivated violence in order to strike a blow against a group they
dislike or fear, or simply because they crave attention and publicity.

According to Migdalia Maldonado, a former Brooklyn assistant dis-
trict attorney in the civil rights bureau:

Given the heightened social awareness of bias crime and the concomi-
tant special attention that allegations of this sort receive from law
enforcement officials and the media, the complainant is keenly aware
that if the crime perpetrated against him or her is deemed a bias crime,
he or she will be accorded special protections, and the perpetrator
will be dealt with more harshly by the courts. A complainant, there-
fore, has an incentive to tailor his or her presentation of facts so as to
obtain a bias crime designation. This motive . . . leads to a relatively
high incidence of false reports.66

In one case of false reporting, three fifteen-year-old white girls told
police that a dozen black teenagers assaulted and cut them with knives
on the way to school on Staten Island. Ultimately, the girls admitted
that they made up the story and cut themselves in order to get a day off
from school.67 Another false report involved an Iranian woman in Fargo,
North Dakota. The woman, a restaurant owner, was found bound, with
a knife wound, amid a fire set by an arsonist in the restaurant.68 Reports
of the attack set off a community uproar. The night after the incident
approximately 1,000 people marched against bigotry. Another rally was
held the next evening. After examining the woman's wounds, the police
grew suspicious. The U.S. Attorney stated that the slash wounds were



Identity Politics and Hate Crimes 143

self-inflicted. After the hoax was exposed, a city commissioner said the
rally and speeches against bigotry and hate were not "for naught." The
people who marched did it for the right reason.69 A similar rationale
emerged in the wake of the Tawana Brawley hoax. Attorney William
Kunstler dismissed the importance of whether Brawley had been raped.
"It makes no difference whether the attack on Tawana really happened.
It doesn't disguise the fact that a lot of black women are treated the way
she said she was treated."70 This view comes close to claiming that re-
ports of hate crimes are healthy and therapeutic for the society.

Because of the raw nerve they irritate, it is politically difficult for
the police and the mayor to announce that a claimed bias crime was a
hoax. Consider the case involving charges by two black children that on
January 6, 1992, white assailants had robbed them of their lunch money
and sprayed them with white shoe polish.71 For weeks, scores of detec-
tives conducted hundreds of interviews and scoured the neighborhood
where the crime occurred. A $20,000 reward for information leading to
the arrest of the offenders was offered, and a telephone hotline was set
up. Ultimately, no witnesses came forward, and police apparently con-
cluded that the assault was a hoax. However, local politicians demanded
that the investigation continue and excoriated any talk of the charges
being unfounded. The case had spilled out of the criminal justice sys-
tem into the city's racial politics.72 Finally, Police Commissioner Lee
Brown agreed to keep the case officially "open," but terminated the
investigation.

The alleged shoe polish assault touched offnumerous retaliatory bias
crimes. Between January 6, 1992, when the attack was reported, and
January 28th, 61 bias crimes were reported, 14 of which occurred in the
Bronx neighborhood where the shoe polish attack had been reported. A
group of black youths committed three separate retaliatory attacks; they
robbed a Hispanic girl, punched and kicked an Indian girl on a city bus
after demanding, "Is [sic] there any white people on the bus?", and beat
up two Hispanic boys.73 In another retaliatory attack, three black men
on the subway slapped a white man in the face, telling him, "this is for
what happened in the Bronx." In Brooklyn, a white homeless man was
punched in the face by two black men who said, "How about we paint
you white, whitey?"74 In a predominantly Polish apartment house in
Brooklyn, anti-white graffiti was spray painted in the hallway. Police ex-
plained that the apparent surge in bias crimes was a predictable phenom-
enon that often occurs in the aftermath of a widely publicized bias crime.75

Such a cluster often begins with an extraordinary single incident that
strikes an emotional chord with the public and the media. . . . And it
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is followed by a spate of other episodes with a variety of motives: some
are retaliatory, some copycat, some simply everyday discord drawn
under the hot spotlight of public attention.76

Conclusion

The proponents of bias crime laws believe that their symbolic impact
will be to teach Americans that prejudice is wrong and, in the long run,
lead to less prejudice and less prejudice-motivated crime. We have
argued in this chapter that this belief may be misguided. Breaking down
generic criminal law into new crimes and punishment hierarchies depend-
ing on the prejudices of offenders and the demographic identities of vic-
tims may exacerbate rather than ameliorate social schisms and conflicts.

Crime ought to be a social problem that brings together and unites
all Americans. All law-abiding citizens oppose criminality and sympa-
thize with crime victims. By condemning and punishing criminals,
Americans ought to be affirming the values and norms that they share.
However, bias crime laws and their enforcement redefine crime as one
more arena for intergroup conflict. The hate crime laws and their en-
forcement have the potential to undermine social solidarity by redefin-
ing crime as a subcategory of the intergroup struggles between races,
ethnic groups, religious groups, genders, and people of different sexual
orientations.

With the emergence of hate crime law, jurisprudence, and politics,
we are no longer dealing with crime and garden variety criminals, but
with racists and sexists and a society irrevocably divided among victims'
groups. The politics involved in passing hate crime laws reinforces iden-
tity politics; so too does the collection and reporting of hate crime sta-
tistics, which are invariably cited to support the proposition that each
group's victimization at the hands of other groups is worsening. Finally,
the process of labeling intergroup crimes as bias-motivated or not gen-
erates constant, low-level, intergroup strife.



10

Policy Recommendations

HIS BOOK OFFERS an extended argument against the formulation
and enforcement of hate crime laws. These well-intentioned laws

represent the importation of identity politics into criminal law by seek-
ing to give special recognition to the victimization of members of his-
torically discriminated against groups. But the fit is, at best, uneasy.

First, when it comes to hate crime we are not dealing with other-
wise legal behavior (like hiring decisions) that ought to be illegal when
carried out in a discriminatory manner; without laws like Tide VII and
others, discrimination would go unredressed. The underlying conduct
covered by hate crime laws is already prohibited by criminal statutes; the
state has an interest in punishing such conduct regardless of motivation.
Second, the civil rights laws attempt to rectify gross power imbalances
in the society by providing remedies against illegal discriminatory ac-
tion by the government and by powerful private sector institutions. By
contrast, it is almost bizarre to talk about encouraging criminals to choose
their victims on a nondiscriminatory basis. Moreover, in comparison with
the individuals who engage in employment, housing, and election dis-
crimination, a significant percentage of prejudiced offenders are them-
selves members of minority groups. Third, enhancing the punishment
of prejudiced criminals does not provide victims a "remedy" against
criminals' discriminatory conduct. The enforcement of generic criminal
law is adequate to vindicate the interests of "hate crime" victims as it is
of other crime victims. Most important, hate crime laws may not pro-
mote social harmony but, to the contrary, may reinforce social divisions
and exacerbate social conflict. Thus, our primary recommendation is
clear: repeal the new wave of hate crime laws and enforce the generic
criminal laws evenhandedly and without prejudice.
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Define Hate Crime Narrowly

It a serious mistake for the government to pursue the goal of seeking to
identify and highlight the maximum possible amount of prejudice in the
crime problem by counting as a hate crime every offense motivated in
any degree by the offender's prejudice. This definition sweeps under the
hate crime umbrella crimes involving low-intensity prejudices that bubble
to the surface during ad hoc conflicts. The majority of hate crimes turn
out to be fights involving epithets rather than "hard core" ideologically
driven violence by people identified with extremist groups or causes.
Because the former are much more numerous than the latter, the num-
bers suggest a picture of American society as a conglomeration of clash-
ing identity groups. Defining the prejudice-motivated criminal as a group
representative rather than as a lone outlaw transforms the social under-
standing of crime from aberrant and deviant behavior into the kind of
sociopolitical conflict among broad social groupings that marks the cur-
rent situation in the former Yugoslavia.

If a hate crime category is required, we favor the narrowest possible
definition, something like "those criminal acts primarily motivated by
the actor's hatred for a particular group." Another alternative would be
to define hate crime to require a showing, in addition to the narrow
definition above, that the offender's conduct was linked, in some way,
to furthering the ideology and goals of a recognized racist, anti-Semitic,
or other such group. (Even then there will be great disagreement over
what constitutes a recognized hate group.) Such a definition would con-
form to many peoples' impression of what is meant by the term "hate
crime."

Repeal the Hate Crime Reporting Statutes

Hate crime cannot be accurately counted because, given the ambigu-
ous, subjective, and contentious concept of prejudice, it cannot be ac-
curately defined. Anything like an accurate accounting is also doomed
by the difficulty of reliably determining the motivation of individual and
group offenders.

The FBI's annual reports, produced pursuant to the Hate Crime
Statistics Act of 1990, have been fragmentary, nonuniform, and distortive.
They have shed much more heat than light. Clearly, they have not
contributed to a more accurate understanding of crime, prejudice, or
prejudice-motivated crime in American society; nor have these reports
laid the basis for more effective law enforcement. If anything, some jour-
nalists, advocacy groups, and academics have used this government-
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sponsored hate crime accounting system to create the false impression
that the nation is experiencing an epidemic of prejudice-motivated crime
of every kind. Then pundits and commentators claim that the statistics
only represent the tip of the iceberg, that is, they indicate massive preju-
dice among the vast majority of law-abiding citizens. Some writers find
in the statistics evidence of an imminent race war. Ironically, all this stems
from a well-meaning effort to make a symbolic gesture denouncing rac-
ist, sexist, anti-Semitic, and other prejudice-driven crimes. But the net
effect is to exacerbate social and political tension. The long term conse-
quence may be to reinforce a sense of group victimization and grievance
like that which exists in the Balkans where one journalist has observed:

The aggrieved innocence so commonly and unaffectedly displayed by
individual [Serbian] fighters made it clear that they felt themselves
and not those they were killing or displacing to be the real victims of
the war. And like victims everywhere, they thirsted for what they usu-
ally called justice but were sometimes willing to categorize as revenge.1

Repeal the Hate Crime Sentence
Enhancement Statutes

We do not believe that crimes motivated by hate invariably are morally
worse or lead to more severe consequences for victims than the same
criminal act prompted by other motivations. Of course, assassinations
and firebombings rooted in prejudice and hate deserve the severest pun-
ishments, but so do all assassinations and firebombings. Generic crimi-
nal and sentencing laws provide draconian penalties, including the death
penalty in some jurisdictions, for murder, terrorism, and bombings. There
is no need for, and sometimes no possibility of, more severe penalties
when such terrible crimes are motivated by anti-Semitism, misogyny, or
other prejudices. It would certainly be ironic if the consequence of the
importation of the civil rights paradigm into criminal law was the exe-
cution of prejudiced murderers, some percentage of whom would be
blacks and members of other minority groups.

We do not believe that across-the-board sentence enhancement for
hate crimes can be justified. The breadth of the definition of hate crime
means that the typical hate crime will not be a neo-Nazi assassination of
a civil rights worker but, more likely, a fight in a campground or on a
basketball court involving the utterance of a racist, sexist, or other big-
oted epithet. Further, most crimes labeled as hate crime are committed
by young people, a high percentage of them juveniles.

To punish prejudiced offenders two or three times more severely than
otherwise similarly situated offenders strains constitutional doctrine and
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violates principles of proportionality. We think that the Supreme Court
had it right in R.A. V. and wrong in Mitchell. Enhancing the criminal
sentence because of the offender's prejudiced motivation is essentially
punishing the offender for his beliefs and opinions. While we have no
doubt that holding and acting on negative stereotypes and prejudiced
beliefs is wrong and ought to be condemned, punishing an offender
whose crime traces to such views twice or three times more severely than
his fellow otherwise-motivated colleague in crime seems to us dispro-
portionate punishment and a violation of the First Amendment.

Judicially Imposed Enhancements Are Just as
Offensive as Legislatively Imposed Enhancements

Traditionally, judges have had discretion, within a range (i.e., a maxi-
mum and a minimum), to set criminal sentences according to whatever
criteria they thought appropriate. Under the discretionary sentencing re-
gime, a judge can sentence an offender to the highest allowable sentence
on such grounds as lack of remorse, likelihood of future dangerousness,
or for no articulable reason whatsoever. For example, some judges might
sentence young offenders to longer terms believing, perhaps, that they
will be "scared straight"; other judges might sentence young offenders
more leniently because they do not regard them as fully responsible for
their conduct. Some judges might sentence prejudiced offenders more
severely on the ground that prejudice is an evil that deserves punishment
in its own right; other judges might believe that prejudice is a kind of
disease or that it is the product of bad socialization and therefore de-
serves less punishment.

The regime of untrammeled judicial sentencing discretion came
under a barrage of political and jurisprudential attacks in the 1970s and
1980s. One of the most potent criticisms was that sentencing discretion
could be used in furtherance of the judge's conscious or unconscious
prejudices. The attack on indeterminate sentencing led the federal gov-
ernment and a number of states to pass sentencing guidelines specifying
factors (such as seriousness of the offense and prior criminal record) that
should enhance a sentence above a presumptive level. Until the federal
Hate Crime Sentencing Enhancement Act (HCSEA), no sentencing
guidelines system defined prejudice as a sentence enhancing factor and,
for the reasons stated in the previous paragraph, we think the HCSEA
was a mistake.

The majority of states have retained the judicial discretion model
that allows judges to impose higher sentences on the basis of aggravat-
ing factors, such as lack of remorse, cold-bloodedness, or because of the
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offender's biases, ideologies, and conspiratorial affiliations. If it is inap-
propriate and unconstitutional for a legislature to enhance punishment
for graffiti and vandalism on the ground that it expresses offensive ideas
and beliefs, it must be similarly inappropriate and unconstitutional for a
sentencing judge to mete out extra punishment for those same reasons.

Sentence Enhancements for Low-Level Hate Crimes

Many readers may find that they readily agree with us that it makes no
sense to call a prejudice-motivated murder or rape "worse" than an oth-
erwise-motivated murder and rape. In any event, even if hate-motivated
murder or rape is worse, there is not much room for extra punishment.
But these readers may have the intuition that when it comes to low-level
offenses, like vandalism and graffiti, the prejudice-motivated offense is
morally worse and causes more pain. For example, it is a common and
understandable to believe that defacing public or private property with
a swastika or a "KKK" is more disturbing and upsetting, at least to Jews
and blacks respectively, than graffiti that carries no additional symbolic
message.

We agree; words and symbols hurt. But should the cross burner,
swastika painter, or KKK drawer be punished more severely? If we go
down that road, won't we have to sort out all crass symbols and expres-
sions into two piles—those that are really offensive and merit extra pun-
ishment and those that are not and do not? Consider common graffiti
words like "bitch," "cunt," "fag," "gook," "dyke," "prick," "fatso," and
so on—do we really want a legislature to sort them all into one of two
categories? Does anyone really think that such an exercise would be
consistent with First Amendment values? We think the criminal law is
on safer ground, focusing on the extent of damage and defacement rather
than the offensiveness of the expressive message.

The Federal Criminal Civil Rights Statutes

The usefulness of the federal criminal statutes that punish government
officials and ordinary citizens for violating the rights of their fellow citi-
zens are not called into question by our critique. These statutes are im-
portant because they can be called into service when state and local law
enforcement is nonexistent or ineffective because of the prejudices of state
and local law enforcement officials themselves. They do not implement
subjective sociopolitical distinctions about which ethnic, religious, ra-
cial, or sexual orientation groups are entitled to "more protection," in
the odd sense that those who victimize their members for prejudice rea-
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sons are punished more severely. These laws simply say that the viola-
tion of everybody's constitutional and statutory rights is punishable by
the sovereign that guarantees those rights; that is very different from the
hate crime laws that define some biases as more abhorrent than others.

A Cautionary Note on the "Rehabilitation"
of Hate Crime Offenders

The creation of hate crime offenses has led inexorably to the prolifera-
tion of proposals for novel sanctions. Thus, it has been suggested that
hate crime offenders, in particular low-level offenders, should be reha-
bilitated, not punished, and a number of jurisdictions have begun met-
ing out sanctions designed to correct wrongful prejudice. The key ques-
tion in assessing such proposals is the meaning of "rehabilitated." We
Can imagine so-called rehabilitation programs that give cause for con-
cern. Suppose that a highly politicized criminal justice system picked up
juveniles and low-level offenders for all sorts of crimes that are usually
not punished, or punished only lightly, and used the arrest as a hook to
force the offender into programs to correct their thinking—that is, per-
suade them to adopt the "right position" on gay marriage, affirmative
action, and multicultural history curricula. One need go no further than
Richard Bernstein's description of politically correct college orientation
programs, or Todd Gitlin's recitation of the school curriculum debates
in California, to realize that there are serious dangers lurking here.2

Suppose the offender, undergoing such "treatment," had to pass a test
showing proper attitudes, values, and beliefs in order to be released?

Not all reeducation programs sponsored by the criminal justice sys-
tem ought to be rejected as unacceptable forays into reprogramming for
political correctness. In spring 1997, a fourteen-year-old youth arrested
in Westchester County, New York for a series of swastika incidents that
had greatly upset the community was sentenced to read The Diary of Ann
Frank. To us, that seems to be reasonable, as long as the sanction does
not require at the end that the juvenile adhere to a list of correct posi-
tions. Nevertheless, it is easy to imagine how such sanctions could lead
us down the road to having to opine about the appropriateness of a vast
number of books, articles, and curricula that involve literature, history,
and sociology that would attract varying levels of consensus and support.

The line between education and indoctrination may be fuzzy, but it
is important that we be alert to staying on the right side of the line. Rather
than subjecting only hate crime offenders to thought reform programs
focusing on the group targeted by a particular offender, we are more
comfortable with "education" for all offenders regarding good citizen-
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ship. We can imagine "educational" programs whereby offenders are
subjected, even involuntarily, to a course about America's history, its
constitution, and its laws and to the contribution of minorities and
women to American society. This would seem perfectly appropriate and
desirable.

What's To Be Done?

In the second half of the twentieth century, the United States has made
tremendous strides toward becoming a more tolerant multicultural so-
ciety. Schools and other public institutions in the South were desegre-
gated, job and educational discrimination has been significantly eradi-
cated (although not completely), gays and lesbians are much better able
to live openly, and misogyny is every day being confronted. Of course,
we have a long way to go, but we can also take pride in having come a
very long way. For our purposes, the point is that the progress that has
been made over these five decades has very little to do with criminal law.
We have not punished our way along the road to a more tolerant soci-
ety. In fact, it is quite likely that the criminal justice system has been more
of an impediment than a facilitator of positive social change in this area.

The criminal law and its enforcement have, at most, only a limited
role to play in producing a more tolerant and harmonious society, but it
has enormous potential, through the misuse of authority and power, to
sew the seeds of dissension and conflict. There is no greater source of
grievance for minority groups than not being treated fairly by the gov-
ernment, especially by the police and the courts. Chants of "no justice,
no peace" only dramatize how salient issues of criminal justice are for
minority communities. Practically every urban riot in the last several
decades has been touched off by actual or perceived police misconduct.
Blacks, Hispanics, and other minorities have long charged, and with
much justification, that they are the victims of police harassment and
abuse of force. Women, as well as gays and lesbians, have rightly been
outraged when the police, because of their prejudices, have ignored or
disregarded crimes against them. Thus, the most important contribu-
tion that the criminal justice system can make to social harmony is the
avoidance of unfair treatment and discrimination against offenders as well
as victims. Unfair treatment can range from brutality to hassling to dis-
respect to insensitivity.

Unfortunately, it is a historical fact that the police and other agen-
cies of criminal justice, at least at some times and places, have discrimi-
nated against blacks, gays and lesbians, Hispanics, Asians, women, and
the full range of white ethnic groups. Such discrimination has sometimes
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taken the form of more aggressive and harsher treatment of minority
offenders and less serious punishments for those who victimize racial and
ethnic minorities, gays and lesbians, and women. Fortunately, there is
good reason to believe that the civil rights movement, the women's
movement, the gay rights movement, and other movements of the last
several decades have substantially reduced such discriminatory and preju-
diced treatment by the agencies and officials of the state. Increasing the
number of minorities who serve in police departments and in the other
agencies of criminal justice is vital and has made a major difference.
Nevertheless, the legacy of discrimination lingers and sometimes flares,
as in the beating administered to Rodney King by members of the Los
Angeles Police Department.

It is crucial to building a more harmonious society that the police
and other criminal justice agencies enforce, and be seen as enforcing,
the criminal law fairly, both in the treatment of offenders and in the
regard for victims. However questionable affirmative action may be in
other societal contexts, there could be nothing more damaging to
American society than an all "white" criminal justice system vigorously
enforcing the law against members of minority groups and against their
communities.

It makes sense for large police departments and even some district
attorneys' offices to maintain community relations units. The primary
purpose of such units should not be to ensure more severe punishments
for prejudice-motivated crimes, but to ensure that the complaints of
historically discriminated against groups are listened to and evaluated
and that their communities are assisted in dealing with crime problems,
most of which, of course, are intragroup not intergroup. In a sense, the
philosophy behind such units lays the basis for today's community po-
licing movement: the police should be an arm of the community not a
fist in the face of the community. The community relations unit must
listen to and address the concerns of the "community," especially groups
historically slighted by, discriminated against, and abused by the police
and other criminal justice agencies. Police and prosecutors must make
fairness and evenhandedness their top priority. We cannot have a suc-
cessful democracy unless the institutions of criminal justice, which wield
the heavy hand of state power, are widely judged as fair and legitimate.
Purging the criminal justice system of prejudice and discrimination must
continue to be the lodestar of those employed by, professionally com-
mitted to, and interested in the criminal justice system.

Certainly, crime is a problem in the United States today. But the
crime problem is not synonymous with the prejudice problem; indeed,
there is very little overlap between the two. With the important excep-



Policy Recommendations 153

tion of crime against women, most crime is intraracial and intragroup.
Hard core ideologically driven hate crimes are fortunately rare. Teasing
out the bias that exists in a wider range of context-specific crimes that
may occur between members of different groups serves no useful pur-
pose. To the contrary, it is likely to be divisive, conflict-generating, and
socially and politically counterproductive.
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