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PREFACE

In this book I have tried succinctly to expound the fundamentals ofboth substantive and
procedural international criminal law. In so doing, | have made an effort to conceptual-
ize as much as possible; that is, give what | hope is a coherent theoretical framework to
the patchwork of disparate rules, principles, concepts, and legal constructs that at present
make up international criminal law.

I would be content if this book could serve as a general introduction, for both students
and practitioners, to this fascinating branch of law and as a stimulus to other scholars or
practitioners to delve deeper into the basic notions of international criminal law.

All the national or international cases that seemed relevant to a particular matter under
discussion have been cited. The purpose of my mentioning cases (mostly in footnotes, in
order to make the text smoother) is not only to support a specific proposition by refer-
ence to the jurisprudence relating thereto, or to show how courts have applied a rule of
law, or what interpretation they have placed on it. My aim is also to point to the historical
and human dimension of cases. For this purpose, | have as far as possible recounted the
facts behind the courts’ legal findings. For one should never forget that this body of law,
more than any other, results from a myriad of smaller or greater tragedies. Each crime is
a tragedy, for the victims and their relatives, the witnesses, the community to which they
belong, and even the perpetrator who, when brought to trial, will endure the ordeal of
criminal proceedings and, if found guilty, may suffer greatly, in the form of deprivation
of life, at worst, or of personal liberty, at best. Law, it is well known, filters and rarefies the
halo ofhorror and suffering surrounding crimes. As a consequence, when one reads a law
book or ajudgment, one may tend to forget the violent origin of criminal law prescriptions.
That origin, however, remains the underpinning of those prescriptions. To recall it may
serve as areminder ofthe true historical source ofcriminal law. This branch oflaw is about
human folly, wickedness, and aggressiveness. It deals with the darkest side of our nature. It
also deals with how society confronts vicious violence and seeks to stem it as far as possible
so0 as ‘to make gentle the life on this world’.

To provide the English-speaking reader with details of cases in other languages, |
have relied extensively upon relevant judgments in Dutch, French, German, Italian, and
Spanish, besides the most significant cases in English. Translations are mine, unless indi-
cated to the contrary.

The reader interested in consulting the treaties and other documents cited in this book,
as well as the relevant legal literature in English, may use the Oxford University Press com-
panion web site: www.oup.com/uk/best.textbooks/law/cassese_internationalcriminallaw

I am grateful to Laura Magi for skilfully helping me revise, update, and enrich this text.

In this second edition | have restructured the book, revised and updated all the chapters,
and expunged some sections that have now appeared to me to be less relevant.

I am much beholden to Paola Gaeta for kindly reading and making insightful comments
on some chapters. Of course, the responsibility for any misapprehension that may remain
rests solely with me.


http://www.oup.com/uk/best.textbooks/law/cassese_







1

FUNDAMENTALS OF
INTERNATIONAL
CRIMINAL LAW

11 THE NOTION OF INTERNATIONAL
CRIMINAL LAW (iC1)

International criminal law (henceforth: ICL) is abody of international rules designed
both to proscribe certain categories of conduct (war crimes, crimes against humanity,
genocide, torture, aggression, terrorism) and to make those persons who engage in
such conduct criminally liable. They consequently either authorize states, or impose
upon them the obligation, to prosecute and punish such criminal conducts. ICL also
regulates international proceedings before international courts and tribunals, for
prosecuting and trying persons accused of such crimes.

The first limb ofthis body makes up substantive law. This is the set ofrules indicat-
ing what acts are prohibited, with the consequence that their authors are criminally
accountable for their commission; they also set out the subjective elements required
for such acts to be regarded as criminalized, the possible circumstances under which
persons accused of such crimes may nevertheless not be held criminally liable, and
also the conditions on which states may or must, under international rules, pros-
ecute or bring to trial persons accused of one of those crimes. This whole corpus of
rules is premised on the general notion that international legal prescriptions are cap-
able of imposing obligations directly on individuals, without the intermediary of the
state wielding authority over such individuals. As the IMT at Nuremberg stated in
1946, ‘the essence ofthe [Tribunal’] Charter [i.e. the international treaty establishing
the Tribunal and regulating its powers] is that individuals have international duties
which transcend the national obligations of obedience imposed by the individual state
(Goring and others, at 223). An Indonesian court echoed this dictum in 2002 by saying
that ‘each individual must comply with international obligations beyond the laws of
its nation (Abilio Soares, at 87).

The set of rules regulating international proceedings before international criminal
courts and tribunals, that is procedural criminal law, governs the action by prosecut-
ing authorities and the various stages of international trials.
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12 GENERAL FEATURES OF ICL

ICL is a branch of public international law. The rules making up this body of law
emanate from sources ofinternational law (treaties, customary law, etc.).1Hence, they
are subject, among other things, to the principles of interpretation proper to that law.
However, one should not be unmindful ofsome unique features of ICL.

1 First, ICL is a relatively new branch of international law. The list of international
crimes, that is of the acts for whose accomplishment international law makes the
authors criminally responsible, has come into being by gradual accretion. Initially, in
the late nineteenth century, and for a long time after, only war crimes were punishable.
(Piracy, traditionally considered an international crime, is not discussed in this
book for, in addition to having become obsolete, it does not meet the requirements of
international crimes proper; see infra, 1.3). It is only since the Second World War that
new categories of crime have developed, while that of war crimes has been restated: in
1945 and 1946, the Statutes ofthe International Military Tribunal at Nuremberg (IMT)
and the International Military Tribunal for the Far East (IMTFE), respectively, were
adopted, laying down new classes of international criminality. Thus, in 1945 crimes
againsthumanity and crimes against peace (chieflywars ofaggression) were added, fol-
lowed in 1948 by genocide as a special subcategory of crimes against humanity (soon to
become an autonomous class of crimes), and then in the 1980s, by torture as a discrete
crime. Recently, international terrorism has been criminalized, subject to certain con-
ditions. As for rules on international criminal proceedings, they were first laid down in
the Statutes of the IMT and the IMTFE, then in those ofthe ICTY and the ICTR, and
more recently in the Rome Statute of the ICC, in the Statute of the Special Court for
Sierra Leone (SCSL), and ofthe Special Tribunal for Lebanon (STL), as well as the Rules
of the Extraordinary Courts for Cambodia (ECCC). Nonetheless they are still scant
and, what is even more important, they only pertain to the specific criminal court for
which they have been adopted; that is, they have no general scope. A fully fledged cor-
pus ofgenerally applicable international procedural rules is only gradually evolving.

2. Furthermore, ICL isstill avery rudimentary branch oflaw. The gradual broadening
of substantive criminal law has been a complex process. Among other things, when a
new class of crime has emerged, its constituent elements (the objective and subjective
conditions of the crime, or, in other words, actus reus and mens rea) have not been
immediately clear, nor has any scale of penalties been laid down in international rules.
This process can be easily explained. Three main features of the formation of ICL
stand out.

The first is that, for a long time, either treaties or (more seldom) customary rules
have confined themselves to prohibiting certain acts (for instance, killing prisoners of

1 Forasuccinctsurvey ofthese sources, | take the liberty ofreferring the reader to my book, International
Law, 2nd edn, (Oxford: Oxford University Press, 2005), 153-237.
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war or bombing civilians). These prohibitions were, however, addressed to states, not
directly to individuals: belligerent Powers were legally obliged to prevent their offi-
cials (or, more generally, their nationals) from committing the prohibited acts. It fol-
lowed that, ifany such act was performed, the state to which the individual belonged
was responsible under international law vis-a-vis the state of which the victims were
nationals. Gradually, by bringing to trial before their courts enemy servicemen who
had breached international rules of warfare, states made individuals directly and per-
sonally accountable: gradually, state responsibility was either accompanied or replaced
by individual criminal liability. When this occurred, the inference became warranted
that international customary or treaty rules addressed themselves not only to states but
also to individuals, by criminalizing their deviant behaviour in time ofwar. However,
this criminalization was insufficient and inadequate: international rules did not pro-
vide for either the objective and subjective requirements ofthe crimes or for the crim-
inal consequences ofthe prohibited conduct; in other words, they did not lay down the
conditions for its criminal repression and punishment.

It follows that international law left to national courts the task of prosecuting and
punishing the alleged perpetrators of those acts. As a consequence, municipal courts
of each state applied their procedural rules (legal provisions on jurisdiction and on
the conduct of criminal proceedings) and rules on ‘the general part’ of substantive
criminal law; that is, on the definition and character of the objective and subjective
elements of crimes, on defences, etc. Among other things, very often national courts,
faced with the indeterminacy of most international criminal rules, found it necessary
to flesh them out and give them legal precision by drawing upon their own criminal
law. They thus refined notions initially left rather loose and woolly by treaty or cus-
tomary law.2

Finally (and this is the third of the features referred to above), when international
criminal courts were setup (firstin 1945-7, then in 1993-4 and more recently in 1998
and 2002-7), they did indeed lay down in their Statutes the various classes of crime to
be punished; however, these classes were couched merely as offences over which each
court had jurisdiction. In other words, the crimes were not enumerated as in a crim-
inal code, but simply as a specification of the jurisdictional authority of the relevant
court. The value and scope of those enumerations was therefore only germane to the
court’sjurisdiction and did not purport to have a general reach.

Given these characteristics ofthe evolution of ICL, it should not be surprising that
eventhe recent addition ofthe sets ofwritten rules referred to above has not proved suf-
ficient to build a coherent legal system, as is shown by the heavy reliance by the newly
created international courts upon customary rules or unwritten general principles.

2 Still very recently a national court, the Hague Court of Appeal in the van Anraat case, faced with the
problem of determining the mental element of aiding and abetting (or complicity), discussed whether to
apply Dutch criminal law rather than ICL, in view of the unclear status of ICL on the matter (see 87). The
Court in the event applied Dutch law (88 11.9-%1.19 and 12.4). The Court, however, concluded that From an
international criminal law perspective, these requirements [set out in Dutch criminal law] for the contribu-
tion ofthe so-called “aider or abettor” are not essentially more severe’ Ch §12.4).
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As for procedural law, it was scantily delineated in the Statutes ofthe IMT and the
Tokyo Tribunal. Only recently has it been fortified, when various international crim-
inal courts and tribunals have been set up, as noted above. Nonetheless, even pro-
cedural law remains at a rather underdeveloped stage and in any case has no general
purport (in that each international tribunal has its own rules of procedure).

3. ICL also presents the unique characteristic that, more than any other segment
of international law, it simultaneously derives its originfrom and continuously draws
upon both international humanitarian law and human rights law, as well as national
criminal law.

International humanitarian law (IHL) embraces principles and rules designed to
regulate warfare both by restraining states in the conduct of armed hostilities and by
protecting those persons who do not take part, or no longer take part (having fallen
into the hands of the enemy), in combat. As ICL, at its origin, was chiefly concerned
with offences committed during armed hostilities in time ofwar (war crimes), it was
only natural for it to build heavily upon international humanitarian rules: violations
ofthese rules, which normally only generated state responsibility, gradually came to be
considered as breaches of law also entailing individual criminal liability. For instance,
previously the indiscriminate bombing of civilians was only considered a wrongful
act attributable to the relevant belligerent state and entailed the international respon-
sibility of that state vis-a-vis the enemy belligerent. Gradually the same act also came
to be regarded as awar crime for which those ordering and executing the indiscrimin-
ate attack had to bear individual criminal liability.

The description of the prohibited conduct that thus came to be criminalized was
to be found in rules of IHL; consequently those applying ICL had perforce to refer to
that body of law to establish which particular conduct IHL rules enjoined states to
refrain from, hence which conduct, if taken, amounted to a crime of the individuals
concerned.

Human rights law essentially consists of international treaties and conventions
granting fundamental rights to individuals by simultaneously restricting the author-
ity yielded by states over such individuals. It also includes the copious case law of
international bodies such as the European Court of Human Rights (ECHR), the Inter-
American Court of Human Rights (IACHR) and the UN Human Rights Committee
(HRC). This corpus of legal provisions and decisions has contributed to the develop-
ment of criminal law in many respects. It has expanded or strengthened, or created
greater sensitivity to, the values (human dignity, the need to safeguard life and limb as
far as possible, etc.) to be protected through the prohibition of attacks on such values.
Furthermore, human rights law lays down the fundamental rights of suspects and
accused persons, ofvictims and witnesses; it also sets out the basic safeguards of fair
trial. In short, this increasingly important segment of law has impregnated the whole
area of ICL.

In addition, most customary rules of ICL have primarily evolved from municipal
case law relating to international crimes (chiefly war crimes).



FUNDAMENTALS OF INTERNATIONAL CRIMINAL LAW 7

This element, as well as the paucity of treaty rules on the matter, explains why ICL
to a great extent results from the gradual transposition on to the international level
of rules and legal constructs proper to national criminal law or to national trial pro-
ceedings. The grafting of municipal law notions and rules on to international law has
not, however, been a smooth process. National legal orders do not contain a uniform
regulation of criminal law. On the contrary, they are split into many different sys-
tems, from among which two principal ones emerge: that prevailing in common law
countries (the UK, the USA, Australia, Canada, many African and Asian countries),
and that obtaining in civil law countries, chiefly based on a legal system of Romano-
Germanic origin (they include states of continental Europe, such as France, Germany,
Italy, Belgium, the countries of Northern Europe such as Norway, Sweden, Denmark,
as well as Latin American countries, many Arab countries, as well as Asian states
including, for instance, China). The heterogeneous and composite origin of many
international rules of both substantive and procedural criminal law, a real patchwork
ofnormative standards, complicates matters, as we shall see.3

It follows that ICL is an essentially hybrid branch of law: it is public international
law impregnated with notions, principles, and legal constructs derived from national
criminal law, IHL as well as human rights law. However, the recent establishment of
international criminal tribunals, and in particular ofthe ICC, has given a stupendous
impulse to the evolution of a corpus of international criminal rules proper. It can
therefore be safely maintained that we are now heading for the formation of a fully
fledged body of law in this area.

4. A further major feature of ICL, in particular of substantive criminal law, closely
bound up with the feature to which I have just drawn attention, ought to be emphasized.
This law has a twofold relationship with the general body of public international law.

The first relationship is one of mutual subsidiarity or support. Strikingly, most of the
offences that ICL proscribes and for the perpetration of which it endeavours to punish
the individuals that allegedly committed them, are also regarded by international law
as wrongful acts by states to the extent that they are large-scale and systematic: they
are international delinquencies entailing the aggravated responsibility’ of the state on
whose behalf the perpetrators may have acted.4 This holds true not only for genocide

3 As is already noted above, this applies in particular to the so-called general part of criminal law’, that
is the set of rules regulating the subjective elements of crimes, the various forms or categories of criminal
liability (for instance, joint responsibility for common criminal purpose, aiding and abetting, and so on),
conditions excluding criminal liability, etc. It was only natural for each national court pronouncing on war
crimes or crimes against humanity to apply the general notions of criminal law prevailing in that coun-
try. As aresult, one is confronted with hundreds of national cases where judges have relied upon different
conceptions of, or approaches to, the ‘general part’, or have even resorted to the national definition of some
subjective or objective elements ofthe relevant international crime. For instance, in Fréhlich, a British Court
of Appeal (established in Germany under Control Council Law no. 10), to satisfy itselfthat the offence ofthe
accused (aGerman charged with, and convicted by a Court offirst instance of, killing four Russian prisoners
ofwar) amounted to awar crime consisting of murder, applied the German notion of‘murder’ (280-2).

4 On the notion of‘aggravated State responsibility’, see Cassese, op. cit., at 262-75.
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and crimes against humanity, but also for systematic torture, large-scale terrorism, and
massive war crimes. Thus, when one ofthese crimes is committed by an individual not
acting in a private capacity, a dual responsibility may follow: criminal liability of the
individual, falling under ICL, and state responsibility, regulated by international rules
on this matter.5Admittedly, there is at present a tendency in the international commu-
nity to give pride ofplace to the former category ofresponsibility whilst playing down the
latter. Political motivations underpin this trend, chiefly the inclination of states to avoid
invoking the aggravated responsibility of other states except when they are prompted to
do so out ofself-interest or on strong political grounds. It is nevertheless a fact that, the-
oretically, both legal avenues remain open and may be utilized, as is shown by the pro-
ceedings for genocide recently instituted by some states before the International Court
of Justice6while at the same time genocide trials are taking place before the ICTY.7

The second relationship between public international law and ICL is more com-
plex. Two somewhat conflictingphilosophies underlie each area of law. ICL primarily
addresses the conduct of individuals and aims at protecting society against the most
harmful transgressions of legal standards perpetrated by them (whether they be state
agents or persons acting in a private capacity). It therefore aims to punish the authors
of those transgressions, while however safeguarding the rights of suspects or accused
persons from any arbitrary prosecution and punishment. It follows among other
things that one of the mainstays of ICL is the exigency that its prohibitions be as clear,
detailed, and specific as possible. This is required by a basic demand of modern legal
civilization: anybody, before engaging in a particular conduct, is entitled to be aware
ofwhether such conduct is criminally prohibited or instead allowed. Another, closely
linked, fundamental requirement is that no one should be punished for conduct that
was not considered as criminal at the time when it was taken. In short, any person
suspected or accused of a crime is entitled to a set of significant rights protecting him
from possible abuse by the prosecuting authorities.

Public international law, on the other hand, primarily regulates the behaviour
of states. It pursues, in essence, the purpose of reconciling as much as possible the
conflicting interests and concerns of sovereign entities (although in modern times
somehow it also takes into account the interests and exigencies of individuals and
non-state entities). True, part of general international law is concerned with both the
violations by states of the most fundamental legal standards and the ensuing state

5 Itisnotable that the four Geneva Conventions of 1949, while they institute a special legal regime for the
criminal repression of grave breaches’ofthe Conventions, at the same time provide for the ‘state responsi-
bility” of contracting Parties for the case of commission of such ‘grave breaches’. See, for instance, Articles
129-30 ofthe Third Convention (on Prisoners of War), concerning the penal sanctions for ‘grave breaches’
and Article 131 on state responsibility. (Under the latter provision, ‘No High Contracting Party shall be
allowed to absolve itselfor any other High Contracting Party ofany liability incurred by itselfor by another
High Contracting Party in respect ofbreaches referred to in the preceding Article.’)

6 See the cases brought by Bosnia and Herzegovina and by Croatia against the Federal Republic of
Yugoslavia (Application of the Convention on the Prevention and Punishment of Genocide, Bosnia and
Herzegovina v. Serbia and Montenegro, and Croatiav. Yugoslavia).

7 See, for instance, the judgment in Krstic (TJ) as well as the indictments against Milosevic (of 8 October
2001 and 22 November 2001), and the revised indictment against Karadzic of28 April 2000.
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responsibility. This area of international law is, however, relatively less conspicuous
than the corresponding segment of ICL. In fact, the thrust of general international
law is legally to regulate and facilitate a minimum of peaceful intercourse between
states, much more than calling to account states for their breaches of law. To put it
differently, the normative role of law is more important and effective than its repressive
function. What is even more important from our present viewpoint is that, in order to
take account ofthe conflicting interests and preoccupations of states, the law-making
process is often actuated by dint ofgradual evolution of sweeping and often loose rules
through custom or even so-called ‘soft law’ (that is, standards and guidelines devoid
of legally binding force). Often even treaties lay down ambiguous, or at any rate not
well-determined provisions; this happens whenever the need to reconcile conflicting
state interests makes it necessary to agree upon vague formulas. In short, the need for
detailed, clear, and unambiguous legal regulation is less strong in the general area of
public international law than in the specific area of international criminal law, where
this need becomes of crucial relevance, given that the fundamental rights of suspects
or accused persons are at stake.

The inherent requirements underlying ICL (not less than any national body of
criminal law) may therefore collide with the traditional characteristics of pub-
lic international law. The tension between the different philosophy and approach
underlying each ofthese two bodies oflaw (public international law and criminal law)
explains the unease with which national criminal lawyers look upon ICL. In particular,
those criminal lawyers that are conversant with the Romano-Germanic tradition and
live in civil law countries take issue with the loose character of many provisions of
ICL. Notably, they assail the fact that ICL relies to a large extent upon custom.

Be that as it may, what counts on the practical side is that, as aresult ofthe contrast
between the relative indeterminacy and ‘malleability’ of international criminal rules
deriving from their largely customary nature, and the imperative requirement that
criminal rules be clear and specific, the role ofnational or international courts is con-
spicuously crucial. It falls to courts, both national and international, to try to cast light
on, and give legal precision to, rules of customary nature, whenever their content and
purport is still surrounded by uncertainty, as well as to spell out and elaborate upon
the frequently terse content of treaty provisions. In particular, courts play an indis-
pensable role in (i) the ascertainment ofthe existence and contents ofcustomary rules;
(i) the interpretation and clarification of treaty provisions; and (iii) the elaboration,
based on general principles and rules, of legal constructs indispensable for the appli-
cation ofinternational criminal rules. It is mainly due to judicial decisions that ICL is
progressing so rapidly.8

8  These characteristic features of this body of law have in some respects a negative connotation, while
other features may prove advantageous. The drawback is that the rights of the accused risk being jeopard-
ized by the normativeflux that still characterizes this branch of international law. It is chiefly for courts to
endeavour as far as possible to safeguard the rights ofthe accused from any unwarranted deviation from the
fundamental principles of criminal law and human rights law. The advantage ofthe unique nature of ICL
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5. Closely bound up with the characteristic just underlined is another major trait
of current ICL. More than other branches of public international law, but like those
legal areas where rapid changes in technology impose speedy normative updating (for
instance, the law ofthe environment or the law of international trade) ICL is changing
very quickly. This is because unfortunately, in the world community there is a stagger-
ing increase in atrocities, whether or not linked to armed conflict. There is, therefore,
a widely felt need to respond to them by, among other things, criminal repression.
However, what is even more striking in this branch of law is that legal change (i) goes
hand in hand with increasing sophistication of the legal system (we are now moving
from arudimentary jumble of rules and principles to a fairly consistent body of law);
and (ii) is accompanied by a gradual shift in its philosophical underpinning: in par-
ticular, a shift from the doctrine of substantive justice (whereby the need to protect
society requires the punishment of harmful actions even if such actions had not been
previously criminalized) to that of strict legality (whereby the need to protect indi-
viduals’human rights, in particular to safeguard individuals from arbitrary action of
the executive orjudicial powers, requires that no one may be punished for any action
not considered criminal when performed). On this matter see infra, 2.3.

6. Finally, let me stress a significant characteristic of ICL, which, however, is not
unique to it. Like most national legal systems, international rules criminalize not only
conduct causing harm (for example, murder, rape, torture, shelling of innocent civil-
ians) but also conduct creating an unacceptable risk ofharm (for.example, conspiracy
to commit genocide, not followed by genocidal acts). The rationale behind this legal
regulation is that—as in this area criminal conduct is normally of great magnitude
and seriously offends against fundamental values—international humanitarian and
criminal rules also aim at criminalizing any actions that may carry a serious risk of
causing grave harm. In other words, those rules also play &reventative role. This fea-
ture of ICL manifests itselfin three major ways: (i) by criminalizing the early stage or
the preparation ofcrimes that are then committed; (ii) by the prohibition ofso-called
inchoate crimes (or preliminary criminal offences); and (iii) by the prohibition of spe-
cific conduct likely to cause serious risk.9

is that change and adaptation to evolving historical circumstances occur more easily and smoothly than in
legal systems based on codes and other forms of written law. In this respect, courts may become instrumen-
tal in reconciling the demands for change with the requirement ofrespect for the rights ofthe accused.

9  Asfor the first aspect, suffice it to stress that ICL among other things prohibits planning. As for incho-
ate crimes, it may be sufficient to recall that international rules criminalize attempt and (in the case of at
least the most serious crime, genocide), conspiracy and incitement (see infra, 10.3- 8). All these inchoate
offences that constitute the preparatory stage of other offences may be punished even if the crime they are
intended to bring about does not in fact occur. Criminalization of these offences is a way of preventing
them from occurring, to the extent of preventing the perpetration ofthe crime to which they intend to lead.
By criminalizing such conduct, international rules endeavour to forestall the danger that the execution
of those offences may cause major harm. They also serve to stigmatize attempting, inciting, or conspir-
ing as criminal in itself. Thus the message is conveyed not only that people should not commit crimes but
also not incite, conspire, or attempt such crimes; if they do so, they will be labelled as criminals and pun-
ished accordingly, (for this reason, some have criticized these crimes, especially conspiracy, as ‘thought
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13 THE NOTION OF INTERNATIONAL CRIMES

International crimes are breaches of international rules entailing the personal crim-
inal liability ofthe individuals concerned (as opposed to the responsibility of the state
ofwhich the individuals may act as organs).

Before considering the various categories of such crimes, it should be specified that
international crimes result from the cumulative presence ofthe following elements:

1 They consist ofviolations of international customary rules (as well as treaty pro-
visions, where such provisions exist and either codify or spell out customary law or
have contributed to its formation).

2. Such rules are intended to protect values considered important by the whole
international community and consequently binding all states and individuals. The
values at issue are not propounded by scholars or thought up by starry-eyed philoso-
phers. Rather, they are laid down in astring ofinternational instruments, which, how-
ever, do not necessarily spell them out in so many words.10

3. Thereexists auniversal interest in repressing these crimes. Subjectto certain con-
ditions, under international law their alleged authors may in principle be prosecuted

crimes’, but this is inaccurate as each offence requires some overt conduct in addition to the mens rea
requirement.)

With regard to the third of the elements referred to, it may be pointed out that criminalization of risk
occurs any time acriminal rule envisages, among the possible subjective elements of criminal conduct, reck-
lessness or dolus eventualis (see infra, 3.7). Such criminalization may also specifically derive from the spe-
cific content ofindividual provisions. For instance, Article 7 ofthe Geneva Convention of 1929 on Prisoners
of War provided, among other things, that ‘As soon as possible after their capture, prisoners of war shall be
evacuated to depots sufficiently removed from the fighting zone for them to be out of danger [...] Prisoners
shall not be unnecessarily exposed to danger while awaiting evacuation from a fighting zone.” (At present a
rule corresponding to that provision is Article 23 ofthe Third Geneva Convention of 1949.)

In 1947 a Dutch Court Martial in Indonesia applied this provision in Koshiro. The accused, an officer in
the Japanese Navy in charge of Japanese forces at Makassar in the Netherlands East Indies, was charged,
among other things, with unnecessarily exposing a large number of Allied prisoners of war to danger, in
that in 1944 a large ammunition depot had been built by the prisoners ofwar at a distance of about 50 yards
from the prisoner ofwar camp, and stocked with ammunition (the air-raid shelters constructed in the camp
were inadequate). The Court Martial found the accused guilty. The district in which the camp and the depot
were situated was the immediate target for Allied planes several times, and as a result the ammunition depot
might have been hit, with disastrous consequences for the prisoners’ (211).

10 They include the 1945 UN Charter, the 1948 Universal Declaration of Human Rights, the 1950 Euro-
pean Convention on Human Rights, the two 1966 UN Covenants on Human rights, the 1969 American
Convention on Human Rights, the UN Declaration on Friendly Relations of 1970, and the 1981 African
Charter on Human and Peoples’ Rights.

Other treaties also enshrine those values, although from another perspective: they do not proclaim the
values directly, but prohibit conduct that infringes them: for instance, the 1948 Convention on Genocide,
the 1949 Conventions on the protection of victims of armed conflict, and the two Additional Protocols
of 1977, the 1984 Convention against Torture, and the various treaties providing for the prosecution and
repression of specific forms of terrorism.
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and punished by any state, regardless of any territorial or nationality link with the
perpetrator or the victim.

4, Finally, if the perpetrator has acted in an official capacity, i.e. as a dejure or de
facto state official, the state on whose behalf he has performed the prohibited act is
barred from claiming enjoyment of the immunity from the civil or criminal jurisdic-
tion of foreign states accruing under customary law to state officials acting in the exer-
cise oftheir functions (although, ifthe state official belongs to one ofthree categories,
namely head of state, foreign minister, or diplomatic agent, and is still serving, then he
enjoys complete personal immunity as long as he or she is in office: see Pinochet,u Fidel
Castro (Legal Grounds 1-4), and the Congo v. Belgium case, §857-61).

Under this definition international crimes include war crimes, crimes againsthuman-
ity, genocide, torture (as distinct from torture as one of the categories of war crimes
or crimes against humanity), aggression, and some extreme forms of international
terrorism. By contrast, the notion at issue does not embrace other classes.

First of all, it does not encompass piracy (a phenomenon that was important and
conspicuous during the seventeenth to the nineteenth centuries). Indeed, as | have
tried to show elsewhere,2piracy was (and is) not punished for the sake of protecting a
community value: all states were (and still are) authorized to capture on the high seas
and bring to trial pirates in order to safeguard theirjoint interest to fight a common
danger and a consequent (real or potential) damage. This is to some extent supported
by the fact that when piracy was committed on behalfofa state (and was then called
‘privateering’), there was no universal jurisdiction over it. This shows that the objective
conduct amounting to piracy—identical to the conduct amounting to ‘privateering™—
was not considered so abhorrent as to amount to an international crime. After all,
piracy could be just a simple matter oftheft on the high seas, although it more usually
involved more nasty conduct, such as making sailors walk the plank, murdering or
raping passengers of the ship attacked, or mutilating members of the crew. Probably
it was simply because piracy by definition occurred outside any state’ territorial jur-
isdiction that a useful repressive mechanism evolved allowing all or any state to bring
pirates to justice.

Secondly, the notion of international crimes does not include (a) illicit traf-
fic in narcotic drugs and psychotropic substances; (b) unlawful arms trade; (c) the
smuggling of nuclear and other potentially deadly materials; (d) money laundering;
(e) slave trade; or (f) traffic in women. For one thing, this broad range of crimes is
only provided for in international treaties or resolutions of international organiza-
tions, not in customary law. For another, these offences are normally perpetrated by
private individuals or criminal organizations; states usually fight against them, often

11 Pinochet (House of Lords, judgment of 24 March 1999), speeches of Lord Browne-Wilkinson (at
112-15), Lord Hope of Craighead (at 145-52), Lord Saville of Newdigate (at 169-70), Lord Millet (171-91),
and of Lord Phillips of Worth Matravers (at 181-90).

12 See Cassese, op. cit., at 15,143-4, as well as my paper on ‘When may Senior State Officials be Tried for
International Crimes? Some comments on the Congo v. Belgium Case’, 13 EJIL (2002), at 857-8.
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by joint official action. In other words, as a rule these offences are committed against
states. They do not involve states as such or, if they involve state agents, these agents
typically act for private gain, perpetrating what national legislation normally regards
as ordinary crimes.

Nor does the list of international crimes include apartheid, provided for in a
Convention of 1973 (which entered into force in 1976). It would seem that this offence
has not yet reached the status of a customary law crime, probably because it was held
to be limited in time and space. Moreover, the 101 states party to the Convention do
not include any western country: only two major segments of the international com-
munity (developing and eastern European countries) have agreed to label apartheid as
an international crime, whereas another grouping, that of western states, has refused
to do so. There is therefore a case for maintaining that under customary international
law apartheid, although probably prohibited as a state delinquency, is not, however,
regarded as a crime entailing the criminal liability of individuals. Nevertheless, the
fact that Article 7(I)(j) of the Statute of the ICC grants the Court jurisdiction over
apartheid and Article 7(2)(h) provides a definition of this crime, might gradually
facilitate the formation ofa customary rule. This development could occur ifand when
cases concerning ‘inhumane acts’ committed in the context of an institutionalized
regime of systematic oppression and domination by one racial group over any other
racial group or groups and committed with the intention of maintaining that regime’
are ever brought before the Court.

14 SOURCES OF ICL

What are the law-making processes from which one can draw the rules making up
ICL to be applied by international criminal courts? An attempt will be made here to
answer this question. However, two preliminary issues need to be clarified.

First, there is the problem of the extent to which the same sources may be used
by national courts and within what constraints must be left open. In many respects
each national legal system provides for its own mechanism for the implementation of
international rules. In particular, each system lays down the conditions under which
international rules of criminal law may be applied. For instance, in many states, in
order for courts to be authorized to pronounce on international crimes, it is necessary
for the legislature to have passed the appropriate legislation (a) defining the crimes;
(b) providing for the relevant penalties; and (c) granting courts jurisdiction over those
crimes. In consequence, the system of sources utilized by national courts for the pur-
pose of trying persons accused of international crimes is to a large extent bound up
with the general manner in which the national system puts international rules into
effect at the domestic level. That is not to say that sources of ICL vary from state to
state; it is simply to say that the way national courts apply this body of law may vary.
For instance, courts of all states may and do apply both treaties and international
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customary law as well as general principles ofinternational law. Nonetheless, depend-
ing on the rank of each category ofinternational rules within the national legal system
and their status vis-a-vis national legislation, treaty rules may prevail over, or be pre-
vailed over by, national laws.

Secondly, many criminal lawyers, particularly in countries of Romano-Germanic
tradition, being used to interpreting and applying criminal rules laid down in written
codes ofcriminal law, tend to believe that the major source of ICL can be found in the
Statute of the ICC or at least that that Statute is a sort of code of international crim-
inal law’. This is a wrong assumption, partly based on the fact that admittedly that
Statute is the only international written instrument laying down international rules
on both the ‘general part’ of ICL and the definition of crimes. The truth ofthe matter
is, however, that that Statute makes up a set of rules only applicable by the ICC: the
Statute does not apply to other international criminal tribunals (the ICTY, the ICTR,
the SCSL, the STL, and so on), each of which is regulated by, and must apply, its own
Statute or Charter. It is the ICC that must comply with the provisions defining the
various crimes under the Court’sjurisdiction and also apply the Statute’s provisions
on mens rea, defences, etc. In other words, the Statute, far from constituting an ‘inter-
national criminal code’, only lays down the rules that must guide the Court when it
exercises itsjurisdiction over the crimes it is called upon to adjudicate. This conclusion
does not ofcourse detract from the importance ofthe ICC Statute as a set ofrules that
clarify many points in ICL and which, in this respect, may also prove useful to con-
sider by other courts. Thus, some provisions of the Statute may be held to codify cus-
tomary international law (this, for instance, applies to some provisions on war crimes,
or on crimes against humanity; see infra, 4.6 and 5.7); others may be deemed to lay
down a rule that clearly chooses between two conflicting interpretations previously
offered in international case law (this, for instance, applies to the provision on duress,
namely Article 31(I)(d)). Others instead go beyond what is prescribed by customary
international law (see 4.6 or 5.7.2-3 or 12.3.2). Furthermore, it should not be ruled out
that, particularly after the ICC begins its judicial activity proper, some ofthe Statute’
provisions may gradually turn into customary international law as a result of other
international courts and tribunals broadly accepting and applying these provisions as
encapsulating the world community’ opiniojuris on the matter.

Let us now turn to the question at issue. Since ICL is but a branch of public inter-
national law, the sources of law from which one may derive the relevant rules (i) are
those proper to international law, and (ii) must be resorted to in the hierarchical order
dictated by international law.

Hence, one may draw upon primary sources (treaties, customary law), secondary
sources (law-making processes envisaged by customary rules or treaty provisions,
such as SC resolutions, when an international criminal tribunal has been established
by a SC resolution), general principles of ICL or general principles of law, or in the
final analysis such subsidiary sources as general principles of law recognized by the
community of states.
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The order in which one may use such sources may be derived from the structure and
hierarchy of the sources of international law. Such order (which at present is codified
to a large extent in Article 21(1) ofthe ICC Statute),13is as follows.

One should first of all look for treaty rules or for rules laid down in such inter-
national instruments asbinding resolutions ofthe UN SC (as is the case with the ICTY
and the ICTR), when these treaty rules or resolutions contain the provisions conferring
jurisdiction on the court and setting out the procedure. When such rules are lacking
or contain gaps, one should resort to customary law or to treaties implicitly or expli-
citly referred to in the aforementioned rules. When even this set of general or treaty
rules is of no avail, one should apply general principles of ICL, such as for example the
principle ofnon-retroactivity ofcriminal law (see infra, 2.4.2) or the principle ofcom-
mand responsibility (see infra, 11.4). These principles can be inferred, by a process of
induction and generalization, from treaty provisions or customary rules. When even
these principles do not prove helpful, one could rely, as afallback, on general principles
of law (such as the principle of respect for human rights). If one still does not find the
applicable rule or, more often, if the rule contains a gap or is at any rate insufficient,
one may have resort to general principles of criminal law common to the nations of
the world (such as the ban on denial ofjustice, the doctrine of resjudicata, i.e. of the
binding force of ajudicial decision; see infra, 1.4.5).

Let us now consider these various sources in some detail.

141 THE STATUTES OF COURTS AND TRIBUNALS

Chiefamong these texts are the London Agreement of 8 August 1945, setting out the
substantive and procedural law ofthe IMT of Nuremberg, and the 1998 Statute ofthe
ICC, along and elaborate instrument that lays down both alist of crimes subject to the
jurisdiction ofthe Court and some general principles of ICL, and in addition sets forth
the main rules on the proceedings before the Court. Of considerable importance are
also the Statutes ofthe SCSL, laid down in an Annex to the Agreement between the UN
and Sierra Leone of 16 January 2002, and ofthe STL, enshrined in an Agreementbetween
the UN and Lebanon of 10 June 2007 and endorsed in SC resolution 1757 (2007).

Other international instruments endowed with legally binding force and regulat-
ing international tribunals are the resolutions passed in 1993 and 1994, respectively
by the UN SC to adopt the Statutes of the ICTY and the ICTR. These resolutions,
taken on the strength of Chapter V11 ofthe UN Charter, are legally binding on all UN
member states pursuant to Article 25 ofthe UN Charter. They constitute ‘secondary’

13 T. The Court shall apply:

(@ Inthe first place, this Statute, Elements of Crimes and its Rules of Procedure and Evidence;

(b) In the second place, where appropriate, applicable treaties and the principles and rules of inter-
national law, including the established principles ofthe international law ofarmed conflict;

(©) Failing that, general principles of law derived by the Court from national laws of legal systems of
the world including, where appropriate, the national laws of States that would normally exercise
jurisdiction over the crime, provided that those principles are not inconsistent with this Statute
and with international law and internationally recognized norms and standards.”
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international legislation (in that they were adopted by virtue of provisions contained
in atreaty, the UN Charter).

For the interpretation of these instruments one must rely upon the rules of
interpretation laid down in the 1969 Vienna Convention on the Law of Treaties. Indeed,
in many respects these resolutions, and their annexed Statutes, may be equated with
international treaties. The ICTY AC upheld this view in anumber of decisions. X4

142 OTHER TREATIES

Often provisions of the Statutes of courts and tribunals refer, if only implicitly, to
international treaties. For instance, Article 2 of the ICTY Statute, conferring on the
Tribunal jurisdiction over grave breaches of the Geneva Conventions of 1949, expli-
citly refers to these Geneva Conventions with regard to the notion of protected per-
sons’and ‘protected property’. Article 4 ofthe ICTR Statute, grantingjurisdiction over
violations of Article 3 (common to the four 1949 Geneva Conventions) and the Second
Additional Protocol, admittedly incorporates in terms only the main provisions ofcom-
mon Article 3and the Additional Protocol; nevertheless, for its interpretation the Tribu-
nal may need to look at all the others provisions ofthe Conventions or the Protocol.

International treaties may come into play from another viewpoint. By definition
treaties are only binding upon the contracting states and any international body they
may establish. Nonetheless, they may also be taken into account, whenever this is
legally admissible, as evidence ofthe crystallization of customary rules.

Ofcourse, given the overriding importance ofthe nullum crimen principle (see infra,
2.3), an international court is not allowed to apply treaties other than those conferring
on itjurisdiction over certain categories of crimes, ifsuch treaties provide for other cat-
egories ofcrime. For instance, ifthe Statute ofacourtortribunal grants jurisdiction over
crimes againsthumanity and genocide only, the court or tribunal may not have recourse
to atreaty prohibiting war crimes, and try an accused for such class of crimes.

Treaties relevant to our subject matter are those laying down substantive rules of
International Humanitarian Law (IHL) (for instance, the Regulations annexed to
the Fourth Hague Convention of 1907, the four Geneva Conventions of 1949, the two
Geneva Additional Protocols of 1977, various recent treaties prohibiting the use of
certain specific weapons,55and so on); that is, rules the serious violation of which
may amount to war crimes (or, in the case of the Geneva Conventions and the First
Additional Protocol, to ‘grave breaches’ of these Conventions or Protocol). Other

14 See, for instance, Tadic (Interlocutory Appeal) (8871-93), as well as Tadic (Appeal) (88282-6 and
287-305). An ICTY Trial Chamber rightly held in Slobodan Milosevic (decision on preliminary motions) that
‘the Statute ofthe International Tribunal isinterpreted as atreaty’ (§847).

15 See, for instance, the 1925 Geneva Protocol for the Prohibition of the Use in War of Asphyxiating,
Poisonous or Other Gases, and of Bacteriological Methods of Warfare, or the 1980 UN Convention on
Prohibitions on Restrictions on the Use of Certain Conventional Weapons which may be deemed to be
excessively injurious or to have Indiscriminate Effects, or the 1997 Ottawa Convention on the Prohibition of
the Use, Stockpiling, Production and Transfer of Anti-personnel Mines and their Destruction.
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treaties refer to other international crimes: for instance, the 1948 Convention on
Genocide (the fundamental provisions of which have subsequently turned into cus-
tomary law); the 1984 Convention against Torture, various international treaties on
terrorism, etc.

The rules for interpreting treaties are those laid down in Articles 31-3 of the 1969
Vienna Convention on the Law of Treaties, which is declaratory of customary inter-
national law on the construction of both treaties and, arguably, other written rules
as well.

143 CUSTOMARY LAW

As pointed out above, written rules on our subject matter (belonging either to treaties
or to other international instruments endowed with normative force, such as binding
resolutions ofthe UN SC) are not numerous. In addition, when they exist, as is the case
with the ICC Statute, formally speaking they are only applicable to the court to which
they grant jurisdiction; for instance, ICC Statute provisions could not be binding on
the ICTY, unless they codify customary rules or contribute to the formation of such
rules, in other words, unless they acquire the value of universal norms.

Hence, one has frequently to rely upon customary rules or general principles either
to clarify the content of treaty provisions or to fill gaps in these provisions. Resort
to customary law may also prove necessary for the purpose of pinpointing general
principles of criminal law, whenever the application of such principles becomes
necessary (see below).

On this score ICL bears a strong resemblance to the criminal law of such common
law countries as England, where next to statutory offences there exist many common
law offences, developed through judicial precedents. However, the deficiency deriving
from the unwritten nature of customary law is less conspicuous than in ICL. The exist-
ence of a huge wealth of judicial precedents built up over centuries, the hierarchical
structure of the judiciary coupled with the doctrine of fjudicial precedent’ (whereby
each courtisbound by the decisions ofhigher courts), aswell as the extrapolation by legal
scholars of general principles from that copious case law, tend to meet the exigencies of
legal certainty and foreseeability proper to any system of criminal law. In contrast, ICL
is still in its infancy, or at least adolescence: consequently, many of its rules still suffer
from their loose content, contrary to the principle of specificity proper to criminal law
(seeinfra, 2.4.1). As noted above (1.2), the role ofinternational, as well as national, courts
thus becomes crucial for the building ofa less rudimentary corpus of legal rules.

W hat has been said above, with regard to treaties and the nullum crimen principle,
also holds true for customary law. A court or tribunal may not apply a customary rule
criminalizing conduct that does not fall within one of the categories of crimes over
which it has jurisdiction under its Statute.

As noted above, both customary rules and principles may normally be drawn or
inferred from judicial decisions, which to avery large have been handed down, chiefly
in the past, by national courts (whereas by now there exists a conspicuous number of
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judgments delivered by international courts and tribunals). As each state court tends
to apply the general notions of national criminal law even when adjudicating inter-
national crimes, it often proves arduous to find views and concepts that are so uniform
and consistent as to evidence the formation of an international customary rule. The
same holds true for principles.

In addition, differences originating from varying legal approaches may influence the
appraisal by an international judge of the significance of case law. Judges trained in
common law systems naturally tend to attach greatimportance to cases as precedents’
and are inclined to apply such ‘precedents’ without asking themselves whether they
evince the formation of, or crystallize, an international customary rule, or instead
testify to the proper interpretation of a treaty or customary rule offered by another
court. In contrast, judges from civil law countries, where judicial precedents have less
weight and criminal codes enjoy a decisive legal status, tend to play down judicial
decisions, or at least to first ask themselves, before relying upon such decisions, what
legal status should be attached to them in international proceedings. This difference in
cultural background and legal training of international judges often leads to different
legal decisions.

Many examples may be cited of instances where national or international courts
have taken into consideration case law (plus, ifneed be, treaties and other international
instruments) to establish whether a customary rule had evolved on a specific matter.
For instance, in Furundzija an ICTY TC held that a rule on the definition of rape had
come into being at the customary law level.161n a case decided in 1950 a Brussels Court
Martial had already ruled that torture in time ofarmed conflict was prohibited by a
customary international law rule.I7

16 After noting that rape was prohibited in treaty law, it pronounced as follows: ‘The prohibition of rape
and serious sexual assault in armed conflict has also evolved in customary international law. It has gradually
crystallised out of the express prohibition of rape in Article 44 of the [1863] Lieber Code and the general
provisions contained in Article 46 ofthe Regulations annexed to Hague Convention 1V, read in conjunction
with the “Martens clause” laid down in the preamble to the Convention. While rape and sexual assaults
were not specifically prosecuted by the Nuremberg Tribunal, rape was expressly classified as a crime against
humanity under Article I1(I)(c) of Control Council Law no. 10. The Tokyo International Military Tribunal
convicted Generals Toyoda and Matsui of command responsibility for violations of the laws or customs
of war committed by their soldiers in Nanking, which included widespread rapes and sexual assaults. The
former Foreign Minister of Japan, Hirota, was also convicted for these atrocities. This decision and that of
the United States Military Commission in Yamashita, along with the ripening of the fundamental prohib-
ition of “outrages upon personal dignity” laid down in common Article 3 into customary international law,
has contributed to the evolution of universally accepted norms of international law prohibiting rape as well
as serious sexual assault. These norms are applicable in any armed conflict. It is indisputable that rape and
other serious sexual assaults in armed conflict entail the criminal liability ofthe perpetrator. (88168-9).

17 In KW. German officers had been accused of ill-treating civilians in occupied Belgium. After noting
that Article 46 of the Hague Regulations imposed upon the Occupant to respect the life of individuals but
did not expressly forbid acts ofviolence or cruelty, the Court Martial held that a customary rule had evolved
on the matter. To this effect it relied upon the celebrated Martens Clause as well as Article 5ofthe Universal
Declaration of Human Rights, concluding that ‘hanging a human being by his hands tied behind his back
from a pulley specially rigged for the purpose’was torture, whereas ‘blows to the face, delivered so repeat-
edly and violently that they caused it to swell up and, in several cases, broke some teeth’amounted to cruel
treatment (at 566). See also Auditeurv. K. (at 654).
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In many cases courts have resorted to customary law to determine the content and
scope of an international rule that made a crime punishable without, however, prop-
erly defining the prohibited conduct. For instance, in Kupreskic and others an ICTY
TC had carefully to consider treaties and case law to establish what was meant by
persecution as a crime against humanity (88567-626).181n Tadic (AJ, 1999) the ICTY
AC had to find whether the doctrine of acting in pursuance of a common criminal
purpose (orajoint criminal enterprise) covered the case where one ofthe perpetrators
committed an act that, while outside the common design, was nevertheless a foresee-
able consequence of pursuing that common purpose or design. After considering vari-
ous national cases and two international treaties, as well as the legislation ofanumber
ofcivil law and common law countries, the Court gave an affirmative answer. It noted
that since there was no uniformity in the national legislation ofthe major legal systems
ofthe world (§8204-25), the Chamber could not consider that a general rule had been
generated by the general principles of criminal law recognized by the nations of the
world (8§8225). Rather, the law on the matter was customary in nature

the consistency and cogency ofthe case law and the treaties referred to above, as well as their
consonance with the general principles on criminal responsibility laid down in the [ICTY]
Statute and general international criminal law and in national legislation, warrant the con-
clusion that the case law reflects customary rules of international criminal law. (§226).

In the same case the Chamber upheld the Prosecutor’s submissions that the ICTY
Statute did not provide that crimes against humanity could not be committed for
purely personal motives. The Court undertook a careful examination of case law as
evidence of customary international law’ (8§248-69) and concluded that:

the relevant case law and the spirit of international rules concerning crimes against human-
ity make it clear that under customary law, purely personal motives’ do not acquire any
relevance for establishing whether or not a crime against humanity has been perpetrated

(8270).9

18 The Court found that under customary law persecution must contain the following elements: (i) the
elements required for all crimes against humanity under the ICTY Statute (namely, to be part of a wide-
spread or systematic attack on the civilian population, etc.); (ii) tobeagrossor blatant denial ofafundamen-
tal right reaching the same level ofgravity as the other acts prohibited under Article 50fthe ICTY Statute (on
crimes against humanity); and (iii) to be based on discriminatory grounds (8627). Similarly, in Kunarac and
othersan ICTY TC held that ‘at the time relevant to the indictment’, enslavement as a crime against human-
ity was prohibited by customary international law ‘as the exercise ofany or all ofthe powers attaching to the
rightof ownership over aperson’ (8539). It reached this conclusion after along survey oftreaties and national
and international cases (88518-38).

19 In other words, the AC heldfor the Prosecution on the Prosecutor’s Cross-Appeal that a crime against
humanity could he committed for purely personal motives, since whether the crime is committed for purely
personal reasons or not is irrelevant.

In Slobodan Milosevic (Decision on Preliminary Motions) an ICTY TC concluded that the provision of
the ICTY Statute whereby the ‘official position’ of an accused does not relieve him of criminal responsibility
reflected customary international law, as evidenced by numerous treaty provisions on the matter, the adop-
tion by avery large majority ofthe ICC Statute at the Rome Diplomatic Conference, the adoption by the ILC
ofthe Draft Code of Crimes against the Peace and Security of Mankind, as well as by case law (§826-33).
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In some cases courts reached the conclusion that, contrary to the submissions of
one of the parties, a specific matter was not governed by customary international
rules. Thus, for instance, in Tadic (AJ 1999) the ICTY AC held that

customary international law, as it results from the gradual development of international
instruments and national case law into general rules, does not presuppose a discriminatory
or persecutory intent for all crimes against humanity. (§8288-92).

Conversely, as pointed out above, in some cases international or national courts,
following an approach akin to that of common law courts, did not take into consid-
eration case law for the purpose of determining whether it had brought about the
crystallization ofan international customary rule. Rather, they viewed and used case
law as a set of precedents that could be ofassistance in establishing the applicable law.
(One should note, however, that on a typical common law approach, precedents are
binding, not merely of assistance. Obiter dicta are of assistance, but by definition they

are not precedents.)d

1.44 GENERAL PRINCIPLES OF ICL AND GENERAL
PRINCIPLES OF IL

General principles of ICL include principles specific to criminal law, such as the prin-
ciples of legality2L (see infra, 2.3), of specificity (see infra, 2.4.1), the presumption of
innocence (see infra, 18.3), the principle of equality of arms (see infra, 18.4.1), the
principle of command responsibility (see 11.4), a corollary in ICL of the principle of
responsible command existing in IHL,2etc.23 The application of these principles at
the international level normally results from their gradual transposition over time

For instance, in Kvocka and others an ICTY TC, when discussing the issue of how to distinguish
co-perpetrators from aiders and abettors in the case of participation by anumber ofpersons in ajoint crim-
inal enterprise, merely relied upon case law as such (‘A number of cases assist the Trial Chamber in its
assessment of the level of participation required to incur criminal responsibility as either a co-perpetrator
or an aider and abettor in a criminal endeavour in which several participants are involved” §290; and see §8
291-312). Perhaps, the Chamber was trying to discover the content of international customary law but did
not say in so many words that that was what it was doing.

On this principle see among othr things ICTY AC, Hadzihasanovic, Alagic and Kubura, Decision on
Interlocutory Appeal Challenging Jurisdiction in Relation to Command Responsibility, 8§ 32-6.

On these principles see ICTY AC, Hadzihasanovic, Alagic and Kubura, Decision on Interlocutory
Appeal Challenging Jurisdiction in Relation to Command Responsibility, §§14-18.

TC Il ofthe ICTY, in Delalic et al. in 1998 mentioned the nullum crimen sine lege and the nullapoena
sine lege principles, noting that they are well recognised in the world’s major criminal justice systems as
being fundamental principles of criminality’ (8402). The Chamber also referred to another ‘fundamen-
tal principle’, namely ‘the prohibition against ex post facto criminal laws with its derivative rule of non-
retroactive application of criminal laws and criminal sanctions’, as well as ‘the requirement of specificity
and the prohibition of ambiguity in criminal legislation’ (ibid.). The Chamber then pointed out that: ‘the
above piinciples oflegality exist and are recognised in all the world’s major criminal justice systems’ (§403).
However, the Chamber warned, ‘[i]t is not certain to what extent they have been admitted as part of inter-
national legal practice, separate and apart from the existence ofthe national legal systems. This is essentially
because ofthe ditferent methods ofcriminalisation ofconduct in national and international criminal justice
systems’ (8403).
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from national legal systems on to the international order. They are now firmly embed-
ded in ICL.

General principles of international law (IL) consist of principles inherent in the inter-
national legal system. Hence, their identification does not require an in-depth compara-
tive survey of all the major legal systems of the world, but can be carried out by way of
generalization and induction from the main features ofthe international legal order.

As noted above, resort to general principles of ICL may be had when treaty or cus-
tomary rules (or else legal provisions produced through a secondary source, such as
the ICTY or the ICTR Statutes) are unclear or incomplete. If even these principles
prove of no avail, one can then draw upon general principles of IL, if any.

From the point of view of legal logic it is only after looking for the existence of a
principle belonging to one ofthe two categories just mentioned, that a court may then
turn to general principles of criminal law recognized by the community of nations (on
which see infra, 1.4.5). This is because this last category is a subsidiary source oflaw, as
was pointed out above (1.4), whereas general principles of ICL, as well as general prin
ciples ofinternational law, derive from two primary sources of law, namely custom and
treaty. In practice, however, international courts, once they find that no general rule
exists on a specific issue, turn immediately to the subsidiary source and try to ascer-
tain whether a general principle of criminal law common to all the countries of the
world has evolved. The reasons behind this approach are clear: the two categories oi
principles we are discussing in this section are very general; they may therefore prove
of scant assistance in the search for a legal regulation of a specific issue. In contrast,
the exploration ofthe principal criminal systems ofthe world is more likely to provide
anormative standard applicable to the case at issue.

By way of illustration ofthe various modalities of resort to principles, one can men-
tion Furundzija. In that case, the TC first surveyed international treaties and case law
to establish whether there existed any rule of customary international law defining
rape; having reached a negative conclusion, the Chamber embarked upon an examin-
ation of national legislation in order to identify a possible common definition ofthat
offence. It concluded that such a common definition did exist, except for one point
(whether or not the forced sexual penetration of the mouth by the male sexual organ
amounted to rape), on which a major discrepancy in the various legal systems could
be discerned. The Tribunal held that at this stage it was appropriate to look for general
principles of ICL or, if such principles are of no avail, to the general principles of inter-
national law’ (8182). It then applied the general principle ofrespect forhuman dignity’
both as a principle underpinning IHL and human rights law, and as a principle per-
meating the whole body of international law (8183). It also applied the general prin-
ciple nullum crimen sine lege (8184), probably as a general principle of criminal law.

Arguably a more compelling approach was taken in Kupreskic and others.22

24 In that case TC Il held that: ‘[A]ny time the Statute [ofthe ICTY] does not regulate a specific matter,
and the Report ofthe Secretary-General [submitted to the SC and endorsed by it as a document accompany-
ing the resolution establishing the Tribunal] does not prove to be of any assistance in the interpretation of
the Statute, it falls to the International Tribunal to draw upon (i) rules of customary international law or
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145 GENERAL PRINCIPLES OF CRIMINAL LAW RECOGNIZED BY
THE COMMUNITY OF NATIONS

While the general principles just mentioned may be inferred from the whole system
of ICL or of international law, the principles we will now discuss may be drawn from
a comparative survey of the principal legal systems of the world. Their articulation is
therefore grounded not merely on interpretation and generalization, but rather on a
comparative law approach.

As stressed above, this source is subsidiary in nature; hence, recourse to it can only
be made ifreliance upon the other sources (treaties, custom, general principles of ICL,
general principle of international law, rules produced through a secondary source
such asthe provisions ofthe ICTY or ICTR Statutes) has turned out to be ofno avail. It
is at this stage that the search for general principles shared by the major legal systems
ofthe community of nations may be initiated. This is precisely the approach taken in
Article 21(I)(c) of the ICC Statute.5 Pursuant to this provision, resort to the general
principles under discussion is the extrema ratio for the ICC.

Clearly, aprinciple ofcriminal law may belong to this class only ifa court finds that
it is shared by common law and civil law systems as well as other legal systems such
as those of the Islamic world, some Asian countries such as China and Japan, and the

(ii) general principles of ICL; or, lacking such principles, (iii) general principles of criminal law common to
the major legal systems ofthe world; or, lacking such principles, (iv) general principles of law consonant with
the basic requirements of international justice’ (8591).

The Tribunal applied general criteria, when dealing with the question of determining how a double con-
viction for a single criminal action should be reflected in sentencing. After finding that no general prin-
ciple could be garnered from the various legal systems, the Tribunal stated the following: ‘Faced with this
discrepancy in municipal legal systems, the TC considers that a fair solution can be derived both from the
object and purpose ofthe provisions ofthe Statute as well as the general concepts underlying the Statute and
from the general principles ofjustice applied by jurists and practised by military courts” referred to by the
International Military Tribunal at Nuremberg’ (8717).

The TC came back to the same problem when it dealt with the issue ofhow a TC should act in the case ofan
erroneous legal classification of facts by the Prosecutor. It carefully examined various legal systems for the
purpose ofestablishing whether principles of criminal law common to the major legal systems of the world
exist on the matter (88728-37). The Chamber concluded that no such principle could be found and added:

It therefore falls to the Trial Chamber to endeavour to look for a general principle oflaw consonant with the
fundamental features and the basic requirements of international criminal justice’ (8738).

It then set out two basic, potentially conflicting, requirements (that ‘the rights ofthe accused be fully safe-
guarded andthat the Prosecutor and, more generally, the International Tribunal be in a position to exercise
all the powers expressly or implicitly deriving from the Statute or inherent in their functions, that are neces-
sary for them to fulfil their mission efficiently and in the interests of justice” §§738-9). The TC concluded
that a careful balancing of these two requirements, as delineated by it, enabled a satisfactory legal solution
to be attained (88742-8). One could note that, in actual practice, rather than applying a general principle or
conception of law, the TC outlined—others could say crafted—a principle based on such general concepts
as fairtrial and equality ofarms.

5 Failing that [i.e. an applicable rule of the ICC Statute, ofthe Elements of Crimes and the ICC Rules of
Procedure and Evidence, as well as of applicable treaties and the ‘principles and rules of international [cus-
tomary] law’] [the Court shall apply] general principles of law derived by the Court from national laws of
legal systems ofthe world including, as appropriate, the national laws of States that would normally exercise
jurisdiction over the crime, provide that those principles are not inconsistent with this Statute and with
international law and internationally recognized norms and standards.
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African continent. (It is more and more frequently pointed out in the legal literature
that limiting comparative legal analysis to civil law and common law systems alone is
too restrictive).®

International courts have sounded a note of warning about resorting to general
principles. They have emphasized that one ought not to transpose legal constructs
typical of national legal systems into international law, whenever these constructs do
not harmonize with the specific features of the international legal system. The ICTY
has taken this approach. In 1998 a TC in Furundzija set out an articulate delineation of
the limitations inherent in resorting to general principles. After mentioning the need
to look for principles of criminal law common to the major legal systems ofthe world’
(8177), the TC went on to specify the following:

Whenever international criminal rules do not define anotion of criminal law, reliance upon
national legislation is justified, subject to the following conditions: (i) unless indicated by an
international rule, reference should not be made to one national legal system only, say that
ofcommon-law or that of civil-law States. Rather, international courts must draw upon the
general concepts and legal institutions common to all the major legal systems of the world.
This presupposes a process of identification of the common denominators in these legal
systems so as to pinpoint the basic notions they share; (i) since ‘international trials exhibit
anumber of features that differentiate them from national criminal proceedings’ [reference
is made here to Judge Cassese’s Separate and Dissenting Opinion in Erdemovic, 7 October
1997], account must be taken of the specificity of international criminal proceedings when
utilising national law notions. In this way a mechanical importation or transposition from
national law into international criminal proceedings is avoided, as well as the attendant
distortions ofthe unique traits of such proceedings (8178).27

26 Thisdistinction (still to a large extent upheld in such standard works as R. David and C. Juaffret Spinosi,
Lesgrands systemes de droil contemporains, 10th edn (Paris, 1992)); as is well known, David divided the legal
world into four families: common law, civil law, socialist law, other conceptions of law), is held to be on the
wane by suchwriters as, for instance, J. Gordley, ‘Common Lawand Civil Law: eine iberholte Unterscheidung,
3 Zeitschriftfiir Européisches Privatrecht (1993), 498 ff.; H.P. Glenn, La civilization de la common law, 45
Revue internationale de droit compare (1993), 599 if.; B.S. Markesinis (ed.), The Gradual Convergence: Foreign
Ideas, Foreign Influences, and English Law on the Eve ofthe 21st Century (Oxford: Clarendon Press, 1994). See
also H.P. Glenn, Legal Traditions ofthe World (Oxford: Oxford University Press, 2000).

Recently a distinguished author (U. Mattei, ‘Three Patterns of Law: Taxonomy and Change in the World’s
Legal Systems’, 45 American J. of Comparative Law (1997), 5-44) has suggested a tripartite scheme: in his
view there exist three patterns of law, according to the relative prevalence o f‘the rule of professional law’,
‘the rule of political law’and ‘the rule oftraditional law’. The ‘rule of professional law’, which predominates
in the Western world (North America, western Europe, South Africa, and Oceania) can be subdivided, in
his opinion, into three subsystems: common law, civil law, and mixed systems (such as Scotland, Louisiana,
Quebec, South Africa) including the Scandinavian countries (ibid., 41-2).

27 The same TC conclusively set out this notion in Kupreskic et al. (8677 and see also §539). It held that “[I]t
is now clear that to fill possible gaps in international customary and treaty law, international and national
criminal courts may draw upon general principles ofcriminal law as they derive from the convergence ofthe
principal penal systems ofthe world. Where necessary, the TC shall use such principles to fill any lacunae
in the Statute ofthe International Tribunal and in customary law’ (8677; see also 8539). It would seem that
the ICTR AC mechanically transposed onto ICL the notion of‘abuse of process doctrine’upheld in common
law countries but unknown to most countries of Romano-Germanic tradition, in Barayagwisa (Decision,
8§73-101).
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International courts have often relied upon these principles. For instance, the ICTY
has had the opportunity to discuss this subsidiary source of law fairly often. In some
cases the ICTY found that there existed general principles common to the major legal
systems of the world, and accordingly applied them.

Thus, in Erdemovic (sentencing judgment), the TC, in discussing the defences of
duress, state of necessity, and superior order, held that ‘a rigorous and restrictive
approach to this matter should be taken, adding that such approach was in line with
the general principles of law as expressed in numerous national laws and case law
(819). However, it actually relied only on French law and case law (see ibid., n. 13).

In the same case the TC set about looking for the scale of penalties applicable for
crimes against humanity. It found that among the various elements to be taken into
account were the penalties associated with [crimes against humanity] under inter-
national law and national laws, which are expressions of general principles of law rec-
ognised by all nations’ (§26). After a brief survey of international practice, it pointed
out that ‘[a]s in international law, the States which included crimes against humanity
in their national laws provided that the commission of such crimes would entail the
imposition of the most severe penalties permitted in their respective systems’ (§830).

However, the TC did not give any specific indication ofthese laws. It then concluded
as follows:

The Trial Chamber thus notes that there is a general principle of law common to all nations
whereby the severest penalties apply for crimes against humanity in national legal systems.
Itthus concludes that there exists in international law a standard according to which a crime
against humanity is one of extreme gravity demanding the most severe penalties when no

mitigating circumstances are present (§31).28

It may be respectfully noted that the Court not only failed to indicate on what
national laws it had relied but also omitted to specify whether it had taken into account,
in addition to general penal legislation, national laws on war crimes as well as those on
genocide, to establish whether these last laws provide for penalties as serious as those
attaching to crimes against humanity. It would therefore seem that the legal propos-
ition set out by the Court does not carry the weight it could have, had it been supported
by convincing legal reasoning.

In Furundzija, the TC had to find a definition ofone ofthe categories ofwar crimes
and crimes against humanity, namely rape. After going through international treaties
and having considered the relevant case law for the purpose ofestablishing whether it
evinced the formation ofa customary rule on the matter, the Chamber stated that no
elements other than the few resulting from such examination could be

drawn from international treaty or customary law, nor is resort to general principles of
ICL or to general principles of international law of any avail. The Trial Chamber therefore

Subsequently, after surveying the general practice regarding prison sentences in the case law of the
former Yugoslavia, the Court found that reference to this practice was ‘in fact a reflection of the general
principle of law internationally recognised by the community ofnations whereby the most severe penalties
may be imposed for crimes against humanity’ (840).
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considers that, to arrive at an accurate definition of rape based on the criminal law principle
of specificity [...] it is necessary to look for principles of criminal law common to the major
legal systems ofthe world (§177).

After undertaking this examination, the Court reached the conclusion that in spite
of inevitable discrepancies, most legal systems in the common and civil law worlds
consider rape to be the forcible sexual penetration of the human body by the penis or
the forcible insertion ofany other object into either the vagina or the anus (8181).9

Far more numerous are, however, the cases where the ICTY has ruled out the exist-
ence ofa general principle of law recognized by all nations.3

29 However, as noted above, on one point, namely whether forced oral penetration could be defined rape
or sexual assault, the Court found that there was no uniformity in national legislation.

In Kupreskic and others, TCII took into consideration the question of general principles on a number of
occasions. Thus it considered whether there were ‘principles of criminal law common to the major systems
ofthe world’outlining the criteria for deciding whether there has been aviolation of one or more provisions
when the same conduct can be regarded as breaching more than one provision of criminal law (the question
of cumulation ofoffences), and concluded that such criteria did exist (§8680-95).

In Blaskic, the TC held that the principle on the various forms of individual criminal responsibility laid
down in Article 7(1) ofthe ICTY Statute was consonant ‘with the general principles of criminal law’ as well
as international customary law (8264). Subsequently, in appraising the various elements to be considered for
the determination ofthe appropriate penalty, the Chamber held that the principle ofproportionality’ [ofthe
penalty to the gravity ofthe crime] is a ‘general principle of criminal law’ (8796).

30 Thus, in Tadic, the TC rightly excluded a principle whereby unus testis nullus testis (one witness is no
witness), i.e. a principle requiring corroboration of evidence. It found that this principle was not even uni-
versally upheld in civil law systems (§8256, 535-9). In Erdemovic (AJ, 1997), Judges McDonald and Vohrah
in their Joint Separate Opinion, as well as Judge Li in his Separate and Dissenting Opinion, held that there
was no general principle on the question of whether duress can serve as a defence to the killing of innocent
civilians (8846-58 and 4, respectively). Judge Cassese, in his Dissenting Opinion, contended, on the basis of
the international case law, that no special rule excluding duress as a defence in a case of murder had evolved
in ICL and that, in the absence of such aspecial rule, the Tribunal had to apply the general rule, which was to
recognize duress as a defence without specifying to which crimes it applied and to which crimes it did not.
Consequently, and subject to the strict requirements enumerated in his dissent, duress could be admitted as
acomplete defence even to the crime ofkilling innocent persons: see §§11-49).

Similarly, in Tadic (AJ, 1999) the AC held that the criminal doctrine of acting in pursuance of
a common purpose, although rooted in the national law of many states, did not amount to a gen-
eral principle common to the major legal systems of the world (§§224-5). In Kupreskic and others, the
TC looked for general principles common to the major systems ofthe world on the question ofhow adouble
conviction for a single action must be reflected in sentencing, and concluded that no such principles could be
discerned (88713-16). It reached the same negative conclusion in another area: the specific question of howa
Trial Chamber should proceed when certain legal ingredients ofa charge [made by the Prosecutor] have not
been proved but the evidence shows that, if the facts were differently characterised, an international crime
under the jurisdiction of the Tribunal would nevertheless have been perpetrated’ (§§728-38). The Court
therefore held that, lacking a general principle common to the major legal systems of the world, it fell to it
‘to endeavour to look for a general principle of law consonant with the fundamental features and the basic
requirements of international criminal justice’ (8738).

It is also notable that in Aleksovski, the AC pointed out that the principle of stare decisis, or binding pre-
cedent, tended to underpin the general trend of both common and civil law. However, the AC rightly held
that in the event the issue was to be settled in light not of a general principle common to the systems of the
world, but ofinternational law (§98).
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146 REGULATIONS AND OTHER RULES OF IL

International proceedings are normally governed by ‘Rules of procedure and evi-
dence (RPE) that may be adopted by the international court itself, by virtue ofapro-
vision contained in the court’s Statute (this is the case with the ICTY and the ICTR).
The adoption of such Rules is thus provided for in an international instrument (the
court s Statute) adopted on the strength and by virtue of an international treaty (the
UN Charter). It follows that the passing ofsuch rules ofprocedure amounts to ‘tertiary
legislation’.

In the case ofthe ICC, under Article 51(1) and (2) it is the Assembly of States Parties
that adopts the Rules of Procedure and Evidence by a two-thirds majority. However,
under Article 51(3), ‘in urgent cases where the Rules [of Procedure and Evidence] do
not provide for a specific situation before the Court, the judges may, by a two-thirds
majority, draw up provisional Rules to be applied until adopted, amended, or rejected
at the next ordinary or special session of the Assembly of the States Parties’. Clearly,
in this case, the law-making process leading to the adoption ofthe Rules constitutes a
‘secondary’source of law, for it is envisaged in atreaty (the ICC Statute).

This set of rules must not conflict either with the primary (or ‘secondary’) legis-
lation governing the same matter (the Statute of the ICTY, the ICTR, the ICC, the
SCSL, or the STL) or with rules and principles laid down in customary law. In case of
inconsistency, a court should refrain from applying the relevant regulation or rule of
procedure, or else it must construe and apply them in such a manner that they prove
consonant with the overriding rules.3

As for the principles of interpretation, once again they should be those upheld in
international law and codified in the Vienna Convention on the Law of Treaties: see to
this effect the judgment ofthe ICTY AC in Jelisic (AJ), where the Court rightly relied
upon the Vienna Convention to construe a Rule (98 bis (B)) of the RPE (835).

147 THE ROLE OF JUDICIAL DECISIONS AND THE OPINION
OF SCHOLARS

As stated above, judicial decisions—even ofthe same court—do not constitute per se
a source of ICL. Formally speaking they may only amount to a ‘subsidiary means for
the determination of international rules of law (see Article 38(l)(d) of the ICJ Statute,
which reflects customary international law).

Nevertheless, giventhe characteristics ofICL (seesupra, 1.2) one should set great store
by national or international judicial decisions. They may prove of crucial importance,

In Blaskic (subpoena) the ICTY AC asked itselfwhether the term ‘subpoena’used in Rule 54 ofthe RPE
should be understood ‘to mean an injunction accompanied by athreat ofpenalty in case ofnon-compliance’,
or instead should be taken to designate a binding order not necessarily implying the assertion of a power to
imprison or fine. The Court held that, since under customary international law tribunals were not empowered
to issue to states subpoenas capable of being enforced by a penalty, the term was to be given a narrow inter-
pretation: it was to be construed as indicating compulsory orders, which, only when addressed to individuals
acting in their private capacity, could imply the possible imposition ofa penalty (§§21,24-5 and 38).
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not only for ascertaining whether a customary rule has evolved, but also as a means to
establish the most appropriate interpretation to be placed on atreaty rule.

In Aleksovski (AJ), the ICTY AC held that it could depart from a previous decision
by the same AC if it had cogent reasons for so doing (at §892-111). One may wonder
whether the Chamber purported to establish a form of precedent at the Tribunal. The
objection is possible that this would be trying to pull oneself up by one’s own boot-
straps: one cannot establish adoctrine of precedent byprecedent, for it would be tauto-
logical. In any event, it could be contended that this decision was not really precedent.
Besides, according to the traditional and strict doctrine of precedent, one court has to
follow another court’s decision, ifthe prior decision dealt with the same issue, whether
or not it has cogent reasons for departing from it.

It would therefore seem that the Aleksovski approach should be construed to the
effect that one AC’s decision may only be persuasive authority for another AC.

However, a decision by an AC in the very same case (e.g. the AC directing a TC to
do x or y) is hinding on the TC. That, however, is not really a matter of precedent but
rather of the hierarchy of power between the appellate and trial levels: the AC has the
power to order’the TC to act in a certain way as a matter of the division of labour
between them and their respective powers.

Legal literature, although it carries less weight than case law, may significantly con-
tribute to the elucidation of international rules.

15 THE HISTORICAL EVOLUTION OF
INTERNATIONAL CRIMES

Traditionally, individuals have been subject to the (executive and judicial) jurisdic-
tion of the state on whose territory they live. Hence, their possible violations of inter-
national rules (for example, ill-treatment of foreigners, attacks on foreign diplomats,
wrongful expulsion of foreigners by state officials, etc.) were prosecuted and punished
by the competent authorities of the state where these acts had been performed (under
the doctrine of territorial jurisdiction). Clearly, such prosecution and punishment
only occurred if the territorial state authorities were entitled to do so under their
national legislation, and provided they were willing so to proceed. If they did not,
the state of which the victim had the nationality was authorized internationally to
claim from the delinquent state that it either punish the perpetrators or pay compen-
sation. As what was involved was the responsibility of the state (for failure to bring to
trial and punish the offenders), the individuals who had materially breached inter-
national rules could not be called to account by the foreign state, unless they were their
nationals (think of the case of a Russian killing a Russian diplomat in Berlin: Russian
judges were entitled to try the former, provided he had returned to Russia or the Ger-
man authorities had extradited him). In particular, if the international wrongful act
had been performed by one or more state officials (for instance, prosecutors or judges
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had wrongfully refrained from instituting criminal proceedings against the material
offender, or political leaders had wilfully instigated him to commit the offence), they
were entitled to immunity abroad in that they had acted in an official capacity. Hence,
if they travelled to the territory of the aggrieved state and were arrested and brought
to trial, they were entitled to claim immunity from jurisdiction as well as from sub-
stantive law (ifthey had the status of head of state, foreign minister, or diplomat, they
could also invoke personal immunities and inviolability; in consequence, they could
not even be arrested, let alone put in the dock).

A fewexceptions to these general rules on territorial jurisdiction existed. One ofthem
was piracy, a practice that was widespread in the seventeenth and eighteenth centuries,
and has recently regained some importance, albeit limited to one area of the world—
East Asia.2All states ofthe world were empowered to search for and arrest pirates on the
high seas; they were also empowered to bring them to trial, regardless of the nationality
ofthe victims and ofwhether the proceeding state had been directly damaged by piracy.
The pirates were regarded as enemies of humanity (hostes humani generis) in that they
hampered the freedom ofthe high seas and threatened private property.

Another exception was constituted by war crimes. This category of international
crimes gradually emerged in the second halfofthe nineteenth century. Together with
piracy (which, however, is a much older category), it constituted the first exception to
the concept of collective responsibility’ prevailing in the international community
(under this notion only states as such could be held responsible for acts performed by
individuals—state officials; hence the whole state community ‘paid’ for the wrongful
act, ifthe state was then to grant reparation to the aggrieved state).

Two factors gave great impulse to the emergence of the class of war crimes. The first
was the codification ofthe customary law of warfare, as it was then called, at both a pri-
vate or semi-private level and at state level. At the private level, there emerged the famous
Lieber Code, in 18633 (which, issued by Army order no. 100 of President Lincoln, as
‘Instructions for the Government of the United States in the Field’, was applied during
the American Civil War, 1861-5). Also notable was the adoption by the Institut de Droit
International ofthe important Oxford Manual, in 1880.3 At the state level, a remarkable

32 An authoritative definition of piracy can now be found in Article 101 of the 1982 Convention on the
Law of the Sea:
Piracy consists ofany ofthe following acts:

(@ any illegal acts ofviolence or detention, or any act of depredation, committed for private ends by the
crew or the passengers ofa private ship, or a private aircraft, and directed
(i) on the high seas, against another ship or aircraft, or against persons or property on board such

ship or aircraft;

(ii) againsta ship, aircraft, persons or property in a place outside the jurisdiction of any state;

(b) any act or voluntary participation in the operation ofa ship or ofan aircraft with knowledge of facts
making it a pirate ship or aircraft,

(¢) anyact ofinciting or of intentionally facilitating an act described in subparagraph (a) and (b).

3B Textin Friedman, 1,158-86.

34 See Les Lois de la Guerre sur Terre, Manuel publie par Vinstitut de Droit International (Brussels and

Leipzig: C. Muquardt, 1880).
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impulse was given by the Hague codification (1899-1907). Secondly, some important tri-
als were held at the end of the American Civil War (which in fact amounted to an inter-
national armed conflict, from the viewpoint of law), notably Henry Wirz (acase of serious
ill-treatment of prisoners of war), heard by a US Military Commission (1865). Later on,
many cases were brought in 1902 before US Courts Martial at the end of the US armed
conflict (1899-1901) against insurgents in the Philippines (which Spain had ceded by
treaty to the USAin 1898).3%

Traditionally such crimes were defined as violations of the laws of warfare com-
mitted by combatants in international armed conflicts. War crimes entailed two
things. First, individuals acting as state officials (chiefly low-ranking servicemen)
could be brought to trial and punished for alleged violations of the laws of warfare by
the enemy belligerent. The exceptional character of war (a pathological occurrence in
international dealings, leading to utterly inhuman behaviour) warranted this devi-
ation from traditional law (which, as already pointed out above, granted to any state
official acting in an official capacity immunity from prosecution by foreign states).3%
Secondly, individuals could be punished, not only by the enemy state but also by their
own state.

In actual fact for many years war crimes were chiefly prosecuted and punished by
the culprits’own national authorities after the end of the hostilities.37 This holds true

3H One should mention in particular General Jacob H. Smith (about a superior order to deny quarter), the
case of Major Edwin F. Glenn (concerning an order to torture a detained enemy), that of Lieutenant Preston
Brown (about the killing of an unarmed prisoner of war), and Augustine de La Pena (again, a case oftorture
ofan enemy detained person).

US courts held many other trials in relation to crimes committed in armed conflict. See the numerous
cases cited in W. Winthrop, Military Law and Precedents, 2nd edn (Buffalo, NY: William S. Helm & Co.,
1920), 839-62.

36 Thecontrary view of A. Verdross, Vélkerrecht (Berlin: Springer Verlag, 1937) at 298 was (and is) wrong.
(According to the distinguished Austrian international lawyer, punishment [ofauthors ofwar crimes] must
be ruled out when the action was not performed on one’s own impulse, but must be exclusively attributed to
the state of which the person is a national’). H. Kelsen (Peace through Law (Chapel Hill: University of North
Carolina Press, 1944, at 97) shared Verdross’ view.

Characteristically, the 1912 British Manual on Land Warfare stipulated that ‘war crimes is the technical
expression for such an act ofenemy soldiers and enemy civilians as may be visited by punishment on capture
of the offenders’(8 441).

37 According to the authoritative History ofthe United Nations War Crimes Commission and the Develop-
ment ofthe Laws of War, compiled by the ‘United Nations War Crimes Commission’ (London: His Majesty’s
Stationery Office, 1948, at 29) “Theright ofthe belligerent to punish as war criminals persons who violate the
laws or customs ofwar is awell-recognized principle ofinternational law. Itisthe right ofwhich abelligerent
may effectively avail himself during the war in cases when such offenders fall into his hands, or after he has
occupied all or part of enemy territory and is thus in the position to seize war criminals who happen to be
there. [...] And although the Treaty of Peace brings to an end the right to prosecute war criminals, no rule of
international law prevents the victorious belligerent from imposing upon the defeated state the obligation,
as one ofthe provisions ofthe armistice or ofthe Peace Treaty, to surrender for trial persons accused ofwar
crimes.’

This view, also shared by H. Kelsen (Peace through Law, cit., at 108-10) does not seem, however, to reflect
the status of traditional international law. As was conclusively demonstrated by A. Merignhac ( De la sanc-
tion des infractions au droit des gens commises, au cours de la guerre europeenne, par les empires du cen-
tre’, 24 RGDIP (1917), 28-56) and L. Renault (‘De l'application du droit penal aux faits de la guerre’, ibid.,
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for the numerous war crimes trials held in 1902 by US Courts Martial for offences
committed by Americans in the armed conflict in the Philippines, as well as for the tri-
als conducted in 1921 by the German Supreme Court against alleged German perpe-
trators (although in this case Germany had been compelled by the Allies to hold such
trials). In some instances, however, it was a belligerent that brought to trial an enemy
serviceman during the armed conflict: see two cases brought before Austrian Military
Courts during the First World War (the case of the Russian prisoner of war J.K. (1915)
(at 17-20), and Stanislaus Bednarek (1916) (at 1-2)). In contrast, the Henry Wirz case,
referred to above, was decided by enemy courts after the end of the war.

Interestingly, after the First World War, in 1919, some Extraordinary Courts Martial
were established in the Ottoman Empire to try persons responsible for the massacres
and atrocities committed in 1915-16 against Armenians. The authors ofthose crimes,
which would at present be classified as crimes against humanity or, depending upon
the facts of each case, genocide, were instead tried under the Ottoman Criminal Code
for massacres’ ‘deportation, or ‘looting’, and sometimes for ‘massacres with the goal
of annihilating’ Armenians (see infra, 5.2).

After the Second World War the prosecution was normally effected by the victor
state, as well as by one ofits allies, on the basis either of the principle of territoriality
(the crime had been committed on its territory), or of passive nationality (it was suf-
ficient for the victim to have the nationality of an allied country). Although various
national legislations also made provision tor punishment on the basis ofthe principle
of active nationality’ (the law-breaker had the nationality of the prosecuting state), in
practice scant use was made ofthis principle, for obvious reasons. (One notable excep-
tion isthe trials conducted by German courts against Germans during 1946-51, under
a set of provisions jointly passed by the four Allies, the Control Council Law no. 10.)

The creation ofthe IMT and the subsequenttrial at Nuremberg ofthe major German
criminals (followed in 1946 by the Tokyo Trial), marked a crucial turning point. First,
two new categories of crime were envisaged: crimes against peace and crimes against
humanity. Secondly, until 1945 (with the exception ofthe provisions ofthe 1919 Treaty
of Versailles relating to the German Emperor, which, however, remained a dead letter),
senior state officials had never been held personally responsible for their wrongdoings.
Until that time states alone could be called to account by other states, plus servicemen
(normally low-ranking people) accused of misconduct during international wars. In
1945, for the first time in history, the principle was laid down—and carried through,
in contrast to what had happened in 1919—that other state agents (high-ranking offic-
ers, politicians, prominent administrators or financiers, as well as men in charge of
official state propaganda) could also be made answerable for gross misconduct in
time of armed conflict. Those men were no longer protected by state sovereignty;
they could be brought to trial before organs—representative if not of the whole inter-
national community, at least ofthe large group ofthe allied victors—and punished by

25 (1918), 5-29), state practice shows that belligerents are entitled to prosecute and punish their servicemen
as well as enemy military both during the armed conflict and after the end ofhostilities.
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foreign states.38For the first time the basic principle was proclaimed that, faced with
the alternative of complying with either national legal commands or international
standards, state officials and individuals must opt for the latter. As the IMT forcefully
stated, ‘the very essence of the Charter [instituting the IMT] is that individuals have
international duties which transcend the national obligations of obedience imposed
by the individual State’ (at 223).

After the adoption in 1948 of the Convention on Genocide (which laid down
genocide as a discrete crime), the 1949 Geneva Conventions marked a great advance
as regards the extension both of substantive law (new categories of war crimes were
added: they were termed ‘grave breaches of the Geneva Conventions) and of the law
for the enforcement of substantive prohibitions. With regard to this last issue, the
relevant provisions represented a momentous departure from customary law, for the
Conventions laid down the principle of universality of jurisdiction (a contracting
state could bring to trial a person held in its custody and accused of a grave breach ,
regardless ofhis nationality, ofthe nationality ofthe victim, and ofthe place where the
alleged offence had been committed). It is probable that the exceedingly bold charac-
ter of this regulation contributed to its remaining ineffective for many years.

The Geneva Conventions were followed by the two Additional Protocols in 1977, the
Convention against Torture in 1984 (which significantly contributed to the emergence
oftorture as adistinct crime), and a string oftreaties against terrorism since the 1970s
(which contributed to the evolution ofan international crime of terrorism).

Later on, as the ICTY AC authoritatively held in Tadic (IA) (8894-137), the notion
of war crimes was gradually extended to serious violations of international humani-
tarian rules governing internal armed conflict.

38 The idea propounded by such distinguished international lawyers as the American Hyde (C. C.
Hyde, ‘Punishment of War Criminals’, Proceedings of the ASIL (1943), at 43-4) and the Austrian Kelsen
(H. Kelsen, Peace through Law, cit., at 111-16) that the international Court should consist ofneutral nationals
was not upheld, clearly for political reasons; that is, because the victors wished to be and remain in control of
the trials.
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GENERAL PRINCIPLES OF
INTERNATIONAL
CRIMINAL LAW

21 PRELIMINARY REMARKS

In every legal order general principles are needed, which set out the overall orientation
of the system, provide sweeping guidelines for the proper interpretation of the law
whenever specific rules on legal construction prove insufficient or unhelpful, and also
enable courts to fill the gaps of written or unwritten norms. ICL, being a branch of
public international law, shares of course with any other sector of this corpus ofrules
the general principles proper to it. However, given the unique features and the over-
arching purpose ofthis body of law (see supra, 1.2), on many occasions those general
principles may turn out to be of scant assistance. More useful and relevant appear to be
the general principles proper to ICL, for they are more attuned to its specificities.1

An international court recently questioned reliance on such principles. In Delalic and others an ICTY
TC, after noting that these principles exist and are recognised in all the worlds major criminal justice
systems’ stated that “[i]t is not certain to what extent they have been admitted as part of international legal
practice, separate and apart from the existence of the national legal systems. This is essentially because of
the different methods of criminalisation of conduct in national and international criminal justice systems’
(8403). The Chamber then explained the difference between the two levels (national and international) as
follows Whereas the criminalisation process in anational criminal justice system depends upon legislation
which dictates the time when conduct is prohibited and the content of such prohibition, the international
criminal justice system attains the same objective through treaties and conventions, or after a customary
practice ofthe unilateral enforcement of a prohibition by State’ (8404).

With respect, this explanation is not compelling. It would rather seem that the difference between national
criminal laws and international criminal rules lies in the still rudimentary character ofthe latter. This body
of law has not yet attained the degree of sophistication proper to national legal systems. It follows that the
principles in question are not yet applicable at the international level in all their implications and ramifica-
tions. Whether or not this legal justification is more cogent that the one advanced by the TC, one can, how-
ever, share at least the substance ofthe conclusions reached by the Chamber, which were as follows: ‘It could
be postulated, therefore, that the principles of legality in ICL are different from their related national legal
systems with respect to their application and standards. They appear to be distinctive, in the obvious objective
ofmaintaining abalance between the preservation ofjustice and fairness towards the accused and taking into
accountthe preservation ofworld order. Tothis end, the affected State or States must take into account the fol-
lowing factors, inter alia-, the nature of international law; the absence of international legislative policies and
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In ICL there exist principles that are not specific to this body of law, for the same
principles can also be found in most state legal systems of the world. Nonetheless, as
we shall see, often the unique features ofthe international legal order and the way law
takes shape therein, condition the content and scope of some ofthose principles. One
may therefore conclude that some of those principles ultimately bear scant resem-
blance to those of municipal systems, for they are uniquely shaped to suit the charac-
teristic features ofthe world legal order.

2.2 THE PRINCIPLE OF INDIVIDUAL
CRIMINAL RESPONSIBILITY

In ICL the general principle applies that no one may be held accountable for an act he
has not performed or in the commission ofwhich he has not in some way participated,
or for an omission that cannot be attributed to him.

The ICTY AC set this fundamental principle out most clearly in Tadic (AJ).2 The
principle in fact lays down two notions. First, nobody may be held accountable for
criminal offences perpetrated by other persons. The rationale behind this propos-
ition is that in modern criminal law the notion of collective responsibility is no longer
acceptable. In other words, a national, ethnic, racial, or religious group to which aper-
son may belong is not accountable for acts performed by amember ofthe group in his
individual capacity. By the same token, amember of any such group is not criminally
liable for acts contrary to law performed by leaders or other members of the group and
to which he is extraneous. The principle ofindividual autonomy whereby the individ-
ual is normally endowed with free will and the independent capacity to choose his
conduct is firmly rooted in modern criminal law, including ICL.

Secondly, a person may only be held criminally liable if he is somehow culpable for
any breach of criminal rules. In other words, he may only be deemed accountable if
he is somehow involved in the commission of a crime and in addition entertains a

standards; the ad hoc processes of technical drafting; and the basic assumption that international criminal
law norms will be embodied into the national criminal law ofthe various States’ (8405).

2 Before ascertaining whether the Appellant could be found guilty under the notion of participation
acommon criminal purpose, it stated that nobody may be held criminally responsible for acts or transac-
tions in which he has not personally engaged or in some other way participated’. “The basic assumption
must be that in international law as much as in national systems, the foundation of criminal responsibility is
the principle of personal culpability; nobody may be held criminally responsible for acts or transactions in
which he has not personally engaged or in some other way participated (nullapoena sine culpa). In national
legal systems this principle is laid down in Constitutions, in laws, or in judicial decisions. In international
criminal law the principle is laid down, inter alia, in Article 7(1) ofthe Statute ofthe International Tribunal
which states that; Aperson who planned, instigated, ordered, committed... [acrime]... shall be individually
responsible for the crime’ (emphasis added) (8§186).

An ICTY TC recently restated in Kordic and Cerkez that this is a general principle applicable at the inter-
national level (§8364).

in
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frame of mind that expresses or implies his mental participation in the offence, or his
culpably negligent (or deliberate) omission to prevent or punish the commission of
crimes by his subordinates. As a consequence, objective criminal liability is ruled out.

It follows from the first notion that, among other things, no one may be held
answerable for acts or omissions of organizations to which he belongs, unless he bears
personal responsibility for a particular act, conduct, or omission.

An exception was, however, provided for in Articles 9 and 10 of the Statute of the
IMT at Nuremberg. Article 9 (2) stipulated that

At the trial ofany individual member ofany group or organization the Tribunal may declare
(in connection with any act of which the individual may be convicted) that the group or
organization ofwhich the individual was a member was a criminal organization.

Under Article 10

In cases where a group or organization is declared criminal by the Tribunal, the competent
national authority ofany Signatory shall have the right to bring individuals to trial for mem-
bership therein before national, military, or occupation courts. In any such case the crim-
inal nature of the group or organization is considered proved and shall not be questioned.

Thus, mere membership inacriminal organization was regardedas criminal, whether or
not participation in that organization was voluntary. The idea behind the whole scheme
for post-war trials for war crimes, first propounded by Colonel Murray C. Bernays in the
US Pentagon in 1944, and eventually upheld by the Secretary of War, Henry L. Stimson,
was that ‘It will never be possible to catch and convict every Axis war criminal, or even
any great number of them, under the old concepts and procedures.’3Given also that
Anglo-American law to some extent upholds the notion ofcorporate criminal liability, it
was suggested that it was for an international court to adjudicate and punish the crimes
ofthe leaders and ofthe criminal organizations. Thereafter, every member of the Nazi
Government or ofthose organizations would be subject to arrest, trial, and punishment
in the national courts of each state concerned. ‘Proof of membership, without more,
would establish guilt of participation in the mentioned conspiracy, and the individ-
ual would be punished in the discretion ofthe court.’4 This scheme was confirmed by
Control Council Law no. 10,020 December 1945, which provided in Article I1(1)(d) that
acts recognized as a crime’included ‘membership in categories ofa criminal group or
organization declared criminal by the International Military Tribunal’.

In its judgment in Goring and others the IMT eventually labelled some organiza-
tions as criminal: the Leadership Corps ofthe Nazi Party; the Gestapo and the SD; and
the SS. However, the Tribunal discarded the doctrine o f‘objective’or ‘group responsi-
bility” and brought back the provisions of the Statute to traditional concepts of crim-
inal law. It made the following qualifying points (at 255-79).

3 See Memo by Colonel Bernays of 15 September 1944, in B. F. Smith, The American Road to Nuremberg—
The Documentary Record—1944-45 (Stanford, Cal.: Hoover Institution Press, 1982), at 35.
4 |bid., at 36.
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First, it held that the labelling of a group or organization as criminal should not be
based on arbitrary action’ but on ‘well-settled legal principles’, chiefly the principle
that ‘criminal guilt is personal’ and ‘that mass punishments should be avoided’. In
addition, ‘the Tribunal should make such declaration of criminality so far as possible
in amanner to insure that innocent persons will not be punished”.

Secondly, the Tribunal reduced the notion of ‘criminal organization’ to that of
‘criminal conspiracy™

A criminal organization is analogous to a criminal conspiracy in that the essence of both is
cooperation for criminal purposes. There must be agroup bound together and organized for
acommon purpose. The group must be formed or used in connection with the commission
of crimes denounced by the Charter.

It followed that one ‘should exclude persons who had no knowledge of the criminal
purposes or acts of the organization and those who were drafted by the state for mem-
bership, unless they were personally implicated in the commission of acts declared
criminal by Article 6 ofthe Charter as members of the organization”.

Thirdly, the Tribunal issued three ‘recommendations’to other courts with regard to
penalties to be inflicted on members of criminal organizations.3

Fourthly, the Tribunal, each time it termed an organization criminal, added a simi-
lar caveat: one could hold criminally liable only those members of the organization
who had had ‘knowledge that it was being used for the commission’ of international
crimes, or were ‘personally implicated’ in the commission ofsuch crimes, and in add-
ition had not ceased to belong to the organization priorto 1 September 1939 (the start
of the war of aggression by Germany).

It would appear that subsequent courts complied. Consequently, members of
German organizations termed criminal by the IMT were not punished for the mere
fact ofbelonging to one ofthem. Furthermore, other Tribunals upheld the principle of
personal responsibility laid down by the IMT in isjudgment.

5 Theywere as follows: T. That so far as possible throughout the four zones of occupation in Germany the
classifications, sanctions and penalties be standardized. Uniformity of treatment so far as practical should
be a basic principle [...] 2. [Control Council] Law no. 10 [...] leaves punishment entirely in the discretion
of the trial court even to the extent of inflicting the death penalty. The De-Nazification Law of 5 March
1946, however, passed for Bavaria, Greater-Hesse, and Wiirttemberg-Baden, provides definite sentences for
punishmentin each type ofoffense. The Tribunal recommends that in no case should imprisonmentimposed
under Law no. 10 upon any members of an organization or group declared by the Tribunal to be crimma
exceed the punishment fixed by the De-Nazification Law. No person should be punished under both laws.
3. The Tribunal recommends to the Control Council that Law no. 10 be amended to prescribe limitations
on the punishment which may be imposed for membership in a criminal group or organization so that such
punishment shall not exceed the punishment prescribed by the De-Nazification Law' (at 267-8).

6 Emphasis added. See ibid., at 262,268,273.

7 Thus, in Krupp and others, where the 12 accused were officials of the Krupp industrial enterprises who
occupied high positions in the political, financial, industrial, and economic life of Germany, a US Tribunal
sitting at Nuremberg held that the defendants could be held criminally liable only if it could be proved
that they had actually and personally’ committed the offences charged. “The mere fact without more that
a defendant was a member of the Krupp Directorate or an official of the firm is not sufficient [for criminal
liability to arise].' It then cited arule ofthe American Corpus Juris Secundum on corporate liability, whereby
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23 THE PRINCIPLE OF LEGALITY OF CRIMES

To grasp fully the significance of this principle a few words of introduction are
necessary.

National legal systems tend to embrace, and ground their criminal law on either
the doctrine of substantive justice or that of strict legality. Under the former doctrine
the legal order must primarily aim at prohibiting and punishing any conduct that is
socially harmful or causes danger to society, whether or not that conduct has already
been legally criminalized at the moment it is taken. The paramount interest is defend-
ing society against any deviant behaviour likely to cause damage or jeopardize the
social and legal system. Hence this doctrine favours society over the individual (favor
societatis). Extreme and reprehensible applications of this doctrine can be found in
the Soviet legal system (1918-58) or in the Nazi criminal law (1933-45). However,
one can also find some variations of this doctrine in modern democratic Germany,
where the principles of objective justice’ (materielle Gerechtigkeit) have been upheld
as a reaction to oppressive governments trampling upon fundamental human rights,
and courts have had recourse to the celebrated ‘Radbruch’s formula’. Radbruch, the
distinguished German professor of jurisprudence, created this ‘formula’in 1946. In
terms subsequently taken up in some German cases,8he propounded the notion that

officers ofa corporation, normally not criminally responsible for corporate acts performed by other officers
or agents, are nevertheless liable if they actually and personally do the acts constituting the offence, or such
acts are done by their direction or permission, so that an officer is liable ‘where his scienter or authority is
established, or where he is the actual present and efficientactor’. The Tribunal added that the same principles
must apply in the case of war crimes (at 627-8).

Another US Tribunal sitting at Nuremberg took a similar stand in Flick and others (at 1189), and then
in Krauch and others (I G. Farhen trial, at 1108). In this latter case the 23 accused were all officials of
I. G. Farben industrial enterprises, charged among other things with war crimes. The Tribunal took pains
to emphasize that they did not bear collective responsibility but could only be found guilty of individual
criminal liability. It noted the following: ‘It is appropriate here to mention that the corporate defendant,
Farben, is not before the bar ofthis Tribunal and cannot be subjected to criminal penalties in these proceed-
ings. We have used the term Farben as descriptive of the instrumentality of cohesion in the name of which
the enumerated acts of spoliation were committed. But corporations act through individuals and, under
the conception of personal individual guilt to which previous reference has been made, the Prosecution, to
discharge the burden imposed upon it in this case, must establish by competent proofbeyond a reasonable
doubt that an individual defendant was either a participant in the illegal act or that, being aware thereof,
he authorized or approved it. Responsibility does not automatically attach to an act proved to be criminal
merely by virtue ofadefendant’s membership in the Vorstand [administration board]. Conversely, one may
not utilize the corporate structure to achieve an immunity from criminal responsibility for illegal acts which
he directs, counsels, aids, orders, or abets. But the evidence must establish action of the character we have
indicated, with knowledge of the essential elements of the crime’ (at 1153).

8  The German Federal Constitutional Court referred to that ‘formula’in itsjudgment of 24 October 1996
in Streletz and Kessler. The question at issue was whether the accused, former senior officials of the former
German Democratic Republic (GDR) charged with incitement to commit intentional homicide for their
responsibility in ordering the shooting and killing by border guards of persons trying to flee from the GDR,
could invoke as a ground ofjustification the fact that their actions were legal under the law applicable in the
GDR at the material time, which did not make them liable to criminal prosecution. The defendants sub-
mitted that holding them criminally liable would run contrary to the ban on the retroactive application of
criminal law and Article 103(2) ofthe German Constitution laying down the nullum crimen principle. The
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positive law must be regarded as contrary to justice and not applied where the incon-
sistency between statute law and justice is so intolerable that the former must give way
to the latter. This formula has been widely accepted in the legal literature.9

In contrast, the doctrine of strict legality postulates that a person may only be held
criminally liable and punished if at the moment when he performed a certain act the
act was regarded as a criminal offence by the relevant legal order or, in other words,
under the applicable law. Historically, this doctrine stems from the opposition of the
baronial and knightly class to the arbitrary power of monarchs, and found expression
in Article 39 of Magna Charta libertatum of 1215 (so-called ‘Magna Carta).10 One
must, however, wait for the principal thinkers ofthe Enlightenment to find its proper
philosophical and political underpinning. Montesquieu and then the great American
proclamations of 1774 and ofthe French revolution (1789) conceived ofthe doctrine as
a way of restraining the power of the rulers and safeguarding the prerogatives of the
legislature and the judiciary. As the distinguished German criminal lawyer Franz von
Lisztwrote in 1893, the nullum crimen sine lege and nullapoena sine lege principles ‘are
the bulwark of the citizen against the state’s omnipotence; they protect the individual
against the ruthless power of the majority, against the Leviathan. However paradox-
ical it may sound, the Criminal Code is the criminal s magna charta. It guarantees his
right to be punished only in accordance with the requirements set out by the law and
only within the limits laid down in the law."1L

At present, most democratic civil law countries tend to uphold the doctrine of strict
legality as an overarching principle. In these countries the doctrine is normally held
to articulate four basic notions: (i) criminal offences may only be provided for in writ-
ten law, namely legislation enacted by Parliament, and not in customary rules (less
certain and definite than statutes) or in secondary legislation (which emanates from
the government and not from the parliamentary body expressing popular will), this
principle is referred to by the maxim nullum crimen sine lege scripta (criminal offences
must be provided for in written legislation); (ii) criminal legislation must abide by the
principle of specificity, whereby rules criminalizing human conduct must be as spe-
cific and clear as possible, so as to guide the behaviour of citizens; this is expressed
by the Latin tag nullum crimen sine lege stricta (criminal offences must be provided

Court dismissed the defendants’ submissions. Among other things, it noted that the prohibition on retro-
active law derived itsjustification from the special trust reposed in criminal statutes enacted by ademocratic
legislature respecting fundamental rights.

9 Ofcourse, the notion propounded by Radbruch could simply be termed the Natural Justice view that an
unjust law is no law and must be disregarded. As such, it might be susceptible to the criticism of positivists
that it makes the law subjective, since the sense ofjustice varies from person to person.

10 ‘It is only through the legal judgment by his peers and on the strength of the law of the land that a
freeman may be apprehended or imprisoned or disseised or outlawed or exiled or in any other manner
destroyed, nor may we go upon him or send upon him.’

11 F von Liszt, ‘Die deterministischen Gegner der Zweckstrafe, 13 Zeitschrift fur die gesamte
Strafrechtswissenschaft (1893), 325-70, at 357 (an English translation of some excerpts from this paper
has been published in 5 JICJ (2007) 1009-13). The Latin tag nullum crimen had been coined by another
German criminal lawyer, P. J. A. Feuerbach, Lehrbuch des gemeinen in Deutschland gultigen peinlichen
Rechts, [1th edn (Geissen: Heyer, 1832) at 12-19 (English trans. In 5J1CJ(2007), at 1005-8).
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for through specific legislation); (iii) criminal rules may not be retroactive; that is, a
person may only be punished for behaviour that was considered criminal at the time
the conduct was undertaken; therefore he may not be punished on the strength ofa law
passed subsequently; the maxim referred to in this case is nullum crimen sineproevia
lege (criminal offences must be provided for in a prior law);12 (iv) resort to analogy in
applying criminal rules is prohibited.

Plainly, as stated above, the purpose of these principles is to safeguard citizens as
far as possible against both the arbitrary power of government and possibly excessive
judicial discretion. In short, the basic underpinning of this doctrine lies in the postu-
late offavor rei (in favour of the accused) (as opposed tofavor societatis, or in favour
of society).

In contrast, in common law countries, where judge-made law prevails or is at least
firmly embedded in the legal system, there is atendency to adopt a qualified approach
to these principles. For one thing, common law offences (as opposed to statutory
offences) result from judge-made law and therefore may lack those requirements of
rigidity, foreseeability, and certainty proper to written legislation. For another, com-
mon law offences are not strictly subject to the principle of non-retroactivity, as is
shown by recent English cases contemplating new offences, or at any rate the extin-
guishing oftraditional defences (see, for instance, R. v. R. (1992), which held that the
fact of marriage was no longeracommon law defence to a husbandsrape of his wife).13
It is notable that the European Court of Human Rights did not regard such cases as
questionable, or at any rate contrary to the fundamental provisions of the European
Convention (see SW and CRv. United Kingdom, 1995).

Thus, the condition isnot the same in every legal system. Let us now see which ofthe
two aforementioned doctrines is applied in international law.

One could state that international law, being based on customary processes, is more
akin to English law than to French, German, Argentinean, or Chinese law. However,
this would not be sufficient. The main problem is that for a long period, and until
recently, international law has applied the doctrine ofsubstantivejustice, and it is only

The German Federal Constitutional Court set out the principle in admirable terms in its aforemen-
tioned decision of 24 October 1996 in Streletz and Kessler. In illustrating the scope of Article 103(2) of the
German Constitution, laying down the principle at issue, it stated the following: ‘(l.a) Article 103 §2 of the
Basic Law protects against retroactive modification of the assessment of the wrongfulness of an act to the
offender’s detriment [...] Accordingly, it also requires that a statutory ground ofjustification which could
be relied on at the time when an act was committed should continue to be applied even where, by the time
criminal proceedings begin, it has been abolished. However, where justifications are concerned, in contrast
to the definition ofoffences and penalties, the strict reservation of Parliament’slaw-making prerogative does
not apply. In the sphere ofthe criminal law grounds ofjustification may also be derived from customary law
or case-law.”

Itwould seem that the English law used to be that a man could not rape his wife because, by agreeing to
marry, she had implicitly consented to sexual intercourse for all time. This was obviously a somewhat medi-
aeval approach. The defence existed only as a matter of common law—it was not in any statute. The judge
in R. v. R. rightly held that societal attitudes had changed and that it was no longer acceptable to hold that
ahusband could in law never be held guilty of raping his wife; hence he did not allow the old common law
defence. In fairness, it was not the introduction ofa new offence—rape had always been an offence. It was a
question of disallowing a (retrograde) common law defence.
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in recentyears that it is gradually replacing it with the doctrine ofsstrict legality, albeit
with some important qualifications.

That international law has long applied the former doctrine is not to be attributed
to a totalitarian or authoritarian streak in the international community. Rather, the
rationale for that attitude was that states were not prepared to enter into treaties laying
down criminal rules, nor had customary rules evolved covering this area. In practice,
there only existed customary rules prohibiting and punishing war crimes, although in
arather rudimentary or unsophisticated manner (see supra, 1.2 and 2.1,2.4.1). Hence
the need for the international community to rely upon the doctrine of substantive
justice when new and extremely serious forms of criminality (crimes against peace,
crimes against humanity) suddenly appeared on the international scene.

The IMT clearly enunciated this doctrine in Goring and others. From the outset
the Tribunal had to face the powerful objections of German defence counsel that the
Tribunal was not allowed to apply ex postfacto law. These objections were grounded in
the general principles ofcriminal law embedded in civil law countries, and also upheld
in German law before and after the Nazi period. The French Judge H. Donnedieu de
Vabres, coming from a country where the nullum crimen principle is deeply implanted,
also showed himself to be extremely sensitive to the principle. As a consequence,
when dealing with the crimes against peace of which the defendants stood accused,
the Tribunal, before stating that in fact such crimes were already prohibited when
they were perpetrated (at 219-23)-—a finding that still seems highly questionable
noted that in any case it was not contrary to justice to punish those crimes even ifthe
relevant conduct was not criminalized at the time oftheir commission

In the first place, it is to be observed that the maxim nullum crimen sine lege is not a limita-
tion of sovereignty, but is in general a principle ofjustice. To assert that it is unjust to punish
those who in defiance of treaties and assurances have attacked neighbouring states without
warning is obviously untrue, for in such circumstances the attacker must know that he is
doing wrong, and so far from it being unjust to punish him, it would be unjust if his wrong
were allowed togo unpunished (219; emphasis added).

In other words, substantive justice punishes acts that harm society deeply and are
regarded as abhorrent by all members of society, even ifthese acts were not prohibited
as criminal when they were performed. X4

14 In his Dissenting Opinion in the Tokyo trial (Araki and others), Judge B. V. A. Roling spelled out
the same principle, again with regard to crimes against peace. He noted that in national legal systems the
nullum crimen principle ‘isnot a principle ofjustice butarule ofpolicy; this rule was valid only if expressly
adopted, so asto protect citizens against arbitrariness of courts [...] aswell as arbitrariness oflegislators [...]
the prohibition of expostfacto law is an expression of political wisdom, not necessarily applicable in present
international relations. This maxim of liberty may, if circumstances necessitate it, be disregarded even by
powers victorious in awar fought for freedom’ (at 1059). Judge Roling then delineated two classes of criminal
offence: ‘Crime in international law is applied to concepts with different meanings. Apart from those indi-
cated above [war crimes], it can also indicate acts comparable to political crimes in domestic law, where the
decisive element isthe danger rather than the guilt, where the criminal is considered an enemy rather than a
villain and where the punishment emphasizes the political measure rather than the judicial retribution’ (at
1060). Judge Roling applied these concepts to crimes against peace and concluded that such crimes were to



40 INTERNATIONAL CRIMINAL LAW

As stated above, after the Second World War the doctrine of substantive just-
ice (upheld in a number of cases, among which one may cite Peleus and later on
Eichmann)bwas gradually replaced by that of strict legality. Twofactors broughtabout
this change.

First, states agreed upon and ratified a number of important human rights treaties
which laid down the nullum crimen principle, to be strictly complied with by national
courts.16 The same principle was also set out in such important treaties as the Third
and Fourth Geneva Conventions of 1949, respectively, on Prisoners of War and on
Civilians.I7The expansive force and striking influence of these treaties could not but
impact on international criminal proceedings, leading to the acceptance ofthe notion
thatalso in such proceedings the nullum crimen principle must be respected as afunda-
mental part ofa set ofbasic human rights ofindividuals. In other words, the principle
came to be seen from the viewpoint of the human rights of the accused, and no longer
as essentially encapsulating policy guidelines dictating the penal strategy of states at
the international level.

The second factor is that gradually the network of ICL greatly expanded both
through a number of international treaties criminalizing conduct of individuals
(think ofthe 1948 Convention on Genocide, the 1949 Geneva Conventions, the 1984
Convention on Torture, and the various treaties on terrorism) and by dint of the accu-
mulation of case law. In particular, case law contributed to either the crystallization of
customary international rules of criminal law (for instance, on the mental element of
crimes against humanity) or to clarifying or specifying elements of crimes, defences,

be punished because ofthe dangerous character ofthe individuals who committed them, hence on security
considerations. In his view, however, given the novel nature of these crimes, it followed that persons found
guilty ofthem could not be punished by a death sentence (ibid.).

15 In Peleus, in his summing up the Judge Advocate stated: “You have heard a suggestion made that this
Court has no right to adjudicate upon this case because it is said you cannot create an olfence by a law which
operates retrospectively so as to expose someone to punishment for acts which at the time he did them were
not punishable as crimes. That is the substance of the Latin maxim [nullum crimen sine lege, nulla poena
sine lege] that has been used so much in this Court. My advice to you is that the maxim and the principle
[of legality] that it expresses has nothing whatever to do with this case. It has reference only to municipal
oi domestic law of a particular State, and you need not be embarrassed by it in your consideration of the
problems that you have to deal with here’ (at 132). It should be noted that the defendants had been accused
of killing survivors of a sunken merchant vessel, the Greek steamship Peleus; they had raised the pleas of
‘operational necessity’and superior orders.

The British Judge Advocate in Burgholz (No. 2) took a clearer stand. After noting that the Allies had set up
tribunals in Germany and Japan ‘with the object of bringing to justice certain persons who have outraged
the basic principles of decency and humanity’, he pointed out: ‘It may well be that no particular concrete law
can be pointed to as having been broken, and you remember what Defence Counsel Dr. Meyer-Labastille
said yesterday on the principle of “no punishment without pre-existing law”. That principle | agree with but
to this extent, that | do not regard it as limiting punishment of persons who have outraged human decency
in their conduct’ (at 79).

As for Eichmann, see the judgment of the Supreme Court of Israel, at 281.

16 See, forinstance, Article 150fthe UN Covenant on Civil and Political Rights, Article 7 ofthe European
Convention on Human Rights, or Article 9 ofthe American Convention on Human Rights.

17 See Article 99(1) ofthe Third Convention and Article 67 of the Fourth Convention. See also Article
75(4)(c) ofthe First Additional Protocol of 1977.
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and other important segments of ICL. As a consequence, the principle of strict legal-
ity has been laid down first, albeit implicitly, in the two ad hoc Tribunals (ICTY and
ICTR),18and then, explicitly, in the Statute ofthe ICC, Article 22(1) of which provides
that ‘A person shall not be criminally responsible under this Statute unless the con-
duct in question constitutes, at the time it takes place, a crime within the jurisdiction
ofthe Court.”

The conclusion is therefore warranted that nowadays this principle must be com-
plied with also at the international level, albeit subject to anumber ofsignificant quali-
fications, which we shall presently consider.9

24 ARTICULATIONS OF THE PRINCIPLE
OF LEGALITY

241 THE PRINCIPLE OF SPECIFICITY

Under the principle of specificity, criminal rules must be as detailed as possible, so as
to clearly indicate to their addressees the conduct prohibited, namely, both the object-
ive elements ofthe crime and the requisite mens rea. The principle isaimed at ensuring
that all those who may fall under the prohibitions of the law know in advance which
specific behaviour is allowed or proscribed. They may thus foresee the consequences of
their action and freely choose either to comply with, or instead breach, legal standards
of behaviour. Clearly, the more accurate and specific the criminal rule, the greater is
the protection accorded to the agent from arbitrary action of either enforcement offi-
cials or courts of law.

The principle is still far from being fully applicable in international law, which still
includes many rules that are loose in their scope and purport. In this regard, suffice it
to mention, as an extreme or most conspicuous instance, the provision first enshrined
in the London Charter of 1945 and then restated in many international instruments
(Control Council Law no. 10, the Statutes of the Tokyo Tribunal, the ICTY, the ICTR
and the SCSL), whereby crimes against humanity encompass ‘other inhumane acts’20

18 See for instance Articles 1-8 ofthe ICTY Statute, as well as §29 ofthe UN Secretary-General’s Report
to the Security Council for the establishment of the Tribunal (S/25704) (‘It should be pointed out that, in
assigning to the International Tribunal the task of prosecuting persons responsible for serious violations
of international humanitarian law, the Security Council would not be creating or purporting to legislate
that law. Rather, the International Tribunal would have the task of applying existing international
humanitarian law’).

19 On this principle see, among other decisions by the ICTY, AC, Tadic Interlocutory Appeal 1995, §92;
Delalic and others (TJ, 1998), §8402-7; Jelisic, TJ, §61; Hadzihasanovic, Alagic and Kubura, Decision on Inter-
locutory Appeal ChallengingJurisdiction in Relation to Command Responsibility, AJ, §832-6.

20 The ICC Statute fleshes the notion out, by providing that crimes against humanity may include 'other
inhumane acts of a similar character [to the other, specifically enumerated, classes of such crimes] inten-
tionally causing great suffering, or serious injury to body or to mental or physical health (Art. 7(1)(K)).
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Similarly, the provisions of the four 1949 Geneva Conventions on grave breaches
among other things enumerate, as grave breaches’, ‘torture or inhuman treatment’.
In addition, many rules contain notions that are not defined at the ‘legislative’ level,
such as ‘rape’, torture’, persecution’, ‘enslavement’, etc. Furthermore, most inter-
national rules proscribing conduct as criminal do not specify the subjective element of
the crime. Nor are customary rules on defences crystal clear: they do not indicate the
relevant excuses or justifications in unquestionable terms.

Giventhisindeterminacy and the consequentlegal uncertainty for the possible address-
ees ofinternational criminal rules, the contribution of courts to giving precision to law,
not infrequent even in civil law systems, and quite normal in common law countries,
becomes ofcrucial importance at the international level, as has already been pointed out
above (1.4.7). Both national and international courts play an immensely important role
in gradually clarifying notions, or spelling out the objective and subjective ingredients of
crimes, or better outlining such general legal concepts as excuses, justifications, etc.

Thus, for instance, the District Court of Tel Aviv, in Ternek spelled out, by way of
construction, the notion of other inhumane acts’in a manner that seems acceptable
(at 540, and §7).2L Similarly, in defining the concept of ‘rape’a TC of the ICTY in
Furundzija had recourse to general principles of ICL as well as general principles com-
mon to the major legal systems of the world, and general principles of law.2

One should not underestimate, however, another drawback of ICL: the lack ofacen-
tral criminal court endowed with the authority to clarify for the whole international
community the numerous hazy or unclear criminal rules. To put it differently: the
contribution of courts to the gradual specification and precision oflegal rules, empha-
sized above, suffers from the major shortcoming that such judicial refinement is

-1 the Court stated that: 'The defence counsel argue, secondly, that the words “other inhumane acts”
which appear in the definition of “crimes against humanity” should be interpreted subject to the principle of
ejusdem generis. That is, that an "other inhumane act” should be ofthe type ofthe specific action mentioned

e ore it, in the same definition, which are “murder, extermination, enslavement, starvation and deport-
ation [ .]We believe that there is truth in the defence counsels second claim. The punishment determined
in Article 1ofthe [lsraeli] Law [of 1950 on the Doing of Justice to Nazis and their Collaborators] for “crimes
against humanity” is death (subject to extenuating circumstances pursuant to Article 11(b) of the Law),
and it can be assumed that the legislator intended to inflict the most extreme punishment known to the
penal code only for those inhumane actions which resemble in their type and severity “murder, extermin-
ation, enslavement, starvation and deportation ofa civilian population”. Ifwe measure by this yardstick the
actions proven against the defendant [beating with bare hand other detainees and making detainees kneel
m the Concentration camp of Auschwitz-Birkenau, where the defendant herselfwas an inmate, with the role
of custodian of Block 7] we shall find that even if some ofthese actions could be considered inhumane from
known aspects, they do not, under the circumstances, reach the severity of the actions which the legislator
intended to include in the definition of “crimes against humanity” in Article 1ofthe Law’ (87).

- Itisworth citing the relevant passage, for that TC proved alert to the principle of specificity. It stated
the following: “This TC notes thatno elements [for defining rape] other than those emphasised may be drawn
from international treaty or customary law, nor is resort to general principles of international criminal law
or to general principles of international law of any avail. The TC therefore considers that, to arrive at an
accurate definition of rape based on the criminal law principle of specificity (Bestimmtheitgrundsatz, also
referred to by the maxim "nullum crimen sine lege stricta"), it is necessary to look for principles of criminal

aw common to the major legal systems of the world. These principles may be derived, with all due caution,
imm natinrm | In.To’ /<CLr7'7\
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‘decentralized’and fragmentary. In addition, when such process is effected by national
courts, it suffers from the another flaw: each court tends to apply the general notions
of criminal law proper to the legal system within which such court operates. Hence,
the possibility frequently arises of a contradictory and cacophonic interpretation or
application of international criminal rules.

Fortunately, the draftsmen ofthe ICC Statute made a significant contribution, when
they endeavoured to define as precisely as possible the various categories of crimes.
(However, as the Statute is not intended to codify international customary law, one ought
always to take it with a pinch of salt, for in some cases it may go beyond existing law,
whereas in other instances it is narrower in scope than current rules of customary inter-
national law. Furthermore, formally speaking that Statute is only binding on the ICC.)

For the time being, international criminal rules still make up a body of law in need
of legal precision and some major refinement at the level of definitions and general
principles. Totake account ofthese features and at the same time safeguard the right of
the accused, currently some notions play a role that is far greater than in most national
systems: the defence of mistake oflaw (see infra, 13.5), the principle of strict interpret-
ation (barring extensive or broad constructions of criminal rules; see infra, 2.4.3), the
principle of favor rei (imposing that in case of doubt a rule should be interpreted in
such amanner as to favour the accused; see infra, 2.4.4). These notions act as counter-
vailingfactors, aimed at compensating for the present flaws and lacunae of ICL.

242 THE PRINCIPLE OF NON-RETROACTIVITY

A. General

As stated above, a logical and necessary corollary ofthe doctrine of strict legality is that
criminal rules (that is, rules criminalizing certain classes of human conduct) may not
cover acts performed prior to their enactment, unless such rules are more favourable to
the accused. Otherwise the executive power, the judiciary, or even the legislature could
arbitrarily punish persons for actions that were allowed when they were carried out.

In contrast, the ineluctable corollary of the doctrine of substantive justice is that,
for the purpose of defending society against new and unexpected forms of criminal-
ity, one may go so far as to prosecute and punish conduct that was legal when taken.
These two approaches lead to contrary conclusions. The question is: which approach
has been adopted in international law?

It seems indisputable that the London Agreement of 1945 provided for two categor-
ies of crime that were new: crimes against peace and crimes against humanity. The
IMT did act upon the Charter provisions dealing with both categories. In so doing, it
applied ex postfacto law; in other words, it applied international law retroactively, as
the defence counsel at Nuremberg rightly stressed. 23

2 Seethe Motion adopted by all defence counsel on 19 November 1945, in Trial oftheMajor War Criminals
Before the International Military Tribunal, Nuremberg 14 November 1945-1 October 1946 (Nuremberg,
1947), vol. 1, at 168-9.
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Many tribunals sitting in judgment over Germans in the aftermath of the Second
World War,24 as well as the German Supreme Court in the British Occupied Zone,5
endorsed the legal approach taken by the IMT, for all its deficiencies. This stand, while
having scant persuasive force with regard to the past, nonetheless contributed to the
slow consolidation of the principle of non-retroactivity in ICL.

Subsequently, as a logical consequence of the emergence of the nullum crimen
sine lege principle a general rule prohibiting the retroactive application of criminal
law gradually evolved in the international community. Thus, the principle of non-
retroactivity of criminal rules is now solidly embedded in ICL. It follows that courts
may only apply substantive criminal rules that existed at the time of commission of
the alleged crime. This, of course, does not entail that courts are barred from refin-
ing and elaborating upon, by way of legal construction, existing rules. The ICTY AC
clearly set out this notion in Aleksovski (AJ).%5

B. Bxpansive adaptation of sonre legal ingredients of crines laid downin
intermational rules to newsocial conditions

Oneshoulddulytake accountofthe nature ofICL, to alarge extentmade up ofcustomary
rules that are often identified, clarified or spelled out, or given legal determinacy by
courts. In short, that body of law to a large extent consists of judge-made law (with
no doctrine of precedent). Consequently, one should reconcile the principle of non-
retroactivity with these inherent characteristics ofICL. In this respect some import-
ant rulings ofthe European Court of Human Rights may prove of great assistance. In
particular, in CR v. United Kingdom27 the Court held that the European Convention

24 See in particular the Justice case (at 974-85), Einsatzgruppen (at 458-9), Flick and others (at 1189),
Krauch and others (I. G. Farben case) (at 1097-8, 1125), Krupp (at 1331), High Command (at 487), Hostages
(at 1238-42).

25 Seethe BI. case (at 5), the B. and A. case (at 297), the H. case (at 232-3), the N. case (at 335), and Angek-
lagterH. (at 135).

After commenting on the significance and legal purport ofthe nullum crimen principle, the AC added
that this principle does notpreventacourt, either at the national or international level, from determining an
issue through aprocess of interpretation and clarification as to the elements ofa particular crime; nor does
it prevent a court from relying on previous decisions which reflect an interpretation as to the meaning to be
ascribed to particular ingredients ofa crime’ (8127).

In 1989 a British national went back to see his estranged wife, who had been living for some time with
her parents, and attempted to have sexual intercourse with her against her will; he also assaulted her, squeez-
ing her neck with both hands. He was charged with attempted rape and assault occasioning actual bodily
harm, and convicted. Before the European Court he repeated the claim already advanced before British
courts, that at the time when the facts occurred, marital rape was not prohibited in the UK. Indeed, at that
time a British Statute only prohibited as rape sexual intercourse with awoman who did not consent to it if
such intercourse was ‘unlawful’ (see section 1(1) of the Sexual Offences (Amendment) Act 1976); hence the
question turned on determining whether forced marital intercourse was unlawful’. VVarious English courts
had ruled, until 1990, that a husband could not be convicted of raping his wife, for the status of marriage
involved that the woman had given her consent to her husband having intercourse with her during the sub-
sistence ofthe marriage and could not unilaterally withdraw such consent. In contrast, Scottish courts had
first held that that view did not apply where the parties to a marriage were no longer cohabiting, and then
ruled, in 1989, that the wife’s implied consent was a legal fiction, the real question being whether as a matter
of fact the wife consented to the acts complained of. The word unlawful” in the Act referred to above was
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could not be read ‘as outlawing the gradual clarification ofthe rules ofcriminal liabil-
ity through judicial interpretation from case to case, provided that the resulting devel-
opment is consistent with the essence ofthe offence and could reasonably be foreseen
(834).81n a subsequent case, Cantoni v. France, the Court insisted on the notion that,
in order for criminal law (that is, a statutory provision or a judge-made rule) to be
in keeping with the nullum crimen principle, it is necessary for the law to meet the
requirements of accessibility and foreseeability. It added two important points. First,
a criminal rule may be couched in vague terms. When this happens, there may exist
‘grey areas at the fringe ofthe definition’.

This penumbra of doubt in relation to borderline facts does not in itself make a provi-
sion incompatible with Article 7 [of the European Convention on Human Rights, laying
down the nullum crimen principle], provided that it proves to be sufficiently clear in the
large majority of cases. The role of adjudication vested in the courts is precisely to dissipate
such interpretational doubts as remain, taking into account the changes in everyday
practice. (833.)

The second point related to the notion of foreseeability. The Court noted that the
scope of this notion:

depends to a considerable degree on the content of the text in issue, the field it is designed to
cover, and the number and status of those to whom it is addressed [....] Alaw may still sat-
isfy the requirement of foreseeability even if the person concerned has to take appropriate
legal advice to assess, to a degree that is reasonable in the circumstances, the consequences
which a given action may entail [__] This is particularly true in relation to persons carrying
on a professional activity, who are used to having to proceed with a high degree of caution
when pursuing their occupation. They can on this account be expected to take special caie
in assessing the risk that such activity entails (§35).29

It would seem that the following legal propositions could be inferred from the
Court’s reasoning. First, while interpretation and clarification of existing rules is
always admissible, adaptation is only compatible with legal principles subject to strin-
gent requirements. Secondly, such requirements are that the evolutive adaptation, by
courts of law, of criminal prohibitions, namely the extension of such legal ingredients

deleted in 1994 by the Criminal Justice and Public Order Act. This being the legal situation in the UK, before
the European Court the applicant argued that the British courts had gone beyond a reasonable interpret-
ation ofthe existing law and indeed extended the definition ofrape in such away asto include facts that until
then had not constituted a criminal offence.

Both the European Commission and the European Court held instead that the British courts had not
breached Article 7(1) of the European Convention on Human Rights (‘No one shall be held guilty of any
criminal offence on account of any act or omission which did not constitute a criminal offence under
national or international law at the time when it was committed ).

28 See also SW. v. United Kingdom, §837-47.

29 In the case at issue the applicant was the owner of a supermarket, convicted of unlawfully selling
pharmaceutical products in breach ofthe Public Health Code. In his application he had contended that the
definition of medicinal product contained in the relevant provision ofthat Code was very imprecise and left
awide discretion to the courts.
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of an offence as actus reus in order to cover conduct previously not clearly considered
as criminal must

(i) bein keeping with the rules of criminal liability relating to the subject matter,
more specifically with the rules defining the essence ofthe offence’,

(i) conform with, and indeed implement and actualize, fundamental principles
of ICL or at least general principles of law; and

(iii) be reasonably foreseeable by the addressees; in other words the extension,
although formally speaking it turns out to be to the detriment of the accused,
could have been reasonably anticipated by him, as consonant with general
principles of criminal law.3

To put it differently, courts may not create a new criminal offence, with new legal
ingredients (a new actus reus or a new mens rea). They can only adapt provisions
envisaging criminal offences to changing social conditions—as long as this adjustment
(resulting in the broadening ofactus reus or, possibly, in lowering the threshold ofthe
subjective element, for instance, from intent to recklessness, or from recklessness to
culpable negligence) is consonant with, or even required by, generalprinciples.

This process, particularly ifit proves to be to the detriment ofthe accused (which is
normally the case) must presuppose the existence ofa broad criminal prohibition (for
instance, the proscription of rape) and no clear-cut and explicit enumeration, in law,
of the acts embraced by this definition. It is in the penumbra left by law around this
definition that the adaptation may be carried out. Admittedly, the frontier between
such adaptation process and the analogical process, which is instead banned (see
below), is rather thin and porous. It falls to courts to proceed with great caution and
determine on a case-by-case basis whether the ‘adaptation” under discussion is legally
warranted and consonant with general principles, and in addition does not unduly
prejudice the rights ofthe accused.

An instance ofthis process of adaptation ofexisting law can be seen in the judgment
delivered by the ICTY AC in Tadic (IA), where the AC unanimously held that some
customary lules of international law criminalized certain categories of conduct in
internal armed conflict (see §§94-137).3L1t iswell known that until that decision many

30 The notions of foreseeability and accessibility were taken up by the ICTY AC in Hadzihasanovic and
k834 tDeCiSiOn ° n Inlerloculory appeal Challenging Jurisdiction in Relation to Command Responsibility).

3L Before pointing to practice and opiniojuris supporting the view that some customary rules had evolved
in the international community criminalizing conduct in internal armed conflict, the AC emphasized the
rationale behind this evolution, as follows: ‘A State-sovereignty-oriented approach has been gradually sup-
planted by a human-being-oriented approach. Gradually the maxim of Roman law hominum causa omne
jus constitutum est (all law is created for the benefit ofhuman beings) has gained a firm foothold in the inter-
national community as well. It follows that in the area ofarmed conflict the distinction between interstate
wars and civil wars is losing its value as far as human beings are concerned. Why protect civilians from bel-
ligerent violence, or ban rape, torture or the wanton destruction of hospitals, churches, museums or private
property, aswell as proscribe weapons causing unnecessary suffering when two sovereign States are engaged
in war, and yet refrain from enacting the same bans or providing the same protection when armed violence
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commentators, states as well as the ICRC, had held the view that violations of the
humanitarian law of internal armed conflict did not amount to war crimes proper, for
such crimes could only be perpetrated within the context of an international armed
conflict. The ICTY AC authoritatively held that the contrary was true and clearly iden-
tified a set of international customary rules prohibiting as criminal certain classes of
conduct. Since then this view has been generally accepted.

Similarly, contrary to the submission made by defence counsel in Hadzihasanovic
and others,2an adaptation’of existing rules (corroborated by a logical construction)
warrants the contention that persons may be held accountable under the notion of
command responsibility even in internal armed conflicts. Two arguments support
this proposition. First, generally speaking the notion is widely accepted in inter-
national humanitarian law that each army or military unit engaging in fighting either
in an international or in an internal armed conflict must have a commander charged
with holding discipline, ensuring compliance with the law, and executing the orders
from above (with the consequence that whenever the commander culpably fails to
ensure such compliance, he may be called to account). The notion at issue is crucial
to the existence and enforcement of the whole body of international humanitarian
law, because without a chain of command and a person in control of each military
unit, anarchy and chaos would ensue and no one could ensure compliance with law
and order. Secondly, and with specific regard to the Statute of the ICTY, Article 7(3)
of this Statute is couched in sweeping terms and clearly refers to the commission by
subordinates ofany crime falling under the jurisdiction ofthe Tribunal: any time such
a crime has been perpetrated involving the responsibility of a superior, this superior
may be held accountable for criminal omission (of course, if he is proved to have the
requisite mens rea: see infra, 11.4.4). If this is so, it is sufficient to show that ciimes
perpetrated in internal armed conflicts fall under the Tribunal s jurisdiction, as held
in 1995 in Tadic (1A), for inferring that as a consequence the Tribunal has jurisdiction
over acommander who failed to prevent or punish such crimes.3"

243 THE BAN ON ANALOGY

National courts (particularly in civil law countries) as well as international courts nor-
mally refrain from applying ICL by analogy; that is, they do not extend the scope and
purport of a criminal rule to a matter that is unregulated by law (analogia legis). In
national law the prohibition on the application of criminal rules by analogy (which

has erupted “only” within the territory of a sovereign State? Ifinternational law. while of course safeguard-
ing the legitimate interests of States, must gradually turn to the protection ofhuman beings, itisonly natural
that the aforementioned dichotomy should gradually lose its weight (897).

3 See the ICTY TC Decision on joint Challenge to Jurisdiction, on 7 December 2001, §§15-39.

3B The notions set out in the text are to a large extent coincident with the rulings in Hadzihasanovic and
others made in 2002 by the ICTY TC (Decision on Joint Challenge to Jurisdiction), at §8150-79, and later, in
2003, by the AC (Decision on Interlocutory Appeal ChallengingJurisdiction in Relation to Command Respon-
sibility), at §810-36.
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was not provided for in the German Nazi state or in the Soviet Union, and was banned
in China only in 1997, when a new Criminal Code was enacted) is rooted in the need
to safeguard citizens and in particular to prevent their being punished for actions that
were not considered illegal when they were performed. By the same token, the prohib-
ition is intended to narrow down arbitrary judicial decisions.

The same principle applies in international law. Its rationale is the need to protect
individuals from arbitrary behaviour of states or courts (which is another side, or a
direct consequence, of the exigency that no one be accused of an act that at the time
of its commission was not a criminal offence). In other words, the primary rationale
is to safeguard the rights of the accused as much as possible. To satisfy this require-
ment, analogy is prohibited with regard to both treaty and customary rules. Such rules
(forinstance, norms proscribing certain specific crimes against humanity) may not be
applied by analogy to classes of acts that are unregulated by law.

Article 22(2) of the ICC. Statute thus codifies existing customary law where it
provides that ‘The definition of a crime shall be strictly construed and shall not be
extended by analogy. In case ofambiguity, the definition shall be interpreted in favour
of the persons being investigated, prosecuted or convicted.” For example, one is not
allowed to apply by analogy the rule prohibiting a specific weapon (such as blinding
weapons) to a new weapon or, at any rate, to another weapon not prohibited. Nor
may one apply by analogy a rule prohibiting a particular use of a specific weapon (for
instance, the use of napalm and other incendiary weapons contrary to Protocol Il to
the 1980 UN Convention on Conventional Weapons) to another use of that weapon.
Consequently, one is not allowed to criminalize the use of those weapons when their
use was permitted.

As the aforementioned provision of the ICC Statute makes clear, a prohibition
closely bound up with that of analogy is the ban on broad or extensive interpretation
ol international criminal rules, and the consequent duty for states, courts, and other
relevant officials and individuals to resort to strict interpretation. This principle entails
that one is not allowed to broaden surreptitiously, by way of interpretation, the scope
ot iules criminalizing conduct, so as to make them applicable to instances not specif-
ically envisaged by those rules.

An example of strict construction can be found in some post-Second World War
cases relating to the notion of crimes against humanity. In Altstotter and others a US
Military Tribunal sitting at Nuremberg held that that notion, as laid down in Control
Council Law no. 10,

must be strictly construed to exclude isolated cases of atrocity or persecution whether
committed by private individuals or by governmental authorities. As we construe it, that
section [of the aforementioned Law] provides for the punishment of crimes committed
against German nationals only where there is proof of conscious participation in systematic
governmentally organized or approved procedures, amounting to atrocities and offences
of that kind specified in the act and committed against populations or amounting to
persecution on political, racial or religious grounds (at 284-5).
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The finding was cited with approval in Flick and others, handed down by another
US Military Tribunal sitting at Nuremberg (at 1216), where the Tribunal also held
that under a strict interpretation of the same notion, crimes against humanity do not
encompass offences against property, but only those against persons (at 1215).3%*

Three qualifications must, however, be set out restricting the ban on analogy.

First, international law only prohibits the so-called analogia legis (that is, the
extension of a rule so as to cover a matter that is formally unregulated by law). It
does not bar the regulation of a matter not covered by a specific provision or rule, by
resorting to general principles ofICL, or to general principles of criminal justice, or to
principles common to the major legal systems ofthe world (so-called analogiajuris).
National and international courts or tribunals have repeatedly affirmed that it is
permissible to rely upon such principles for establishing whether an international rule
covers a specific matter in dispute. To be sure, the question has always been framed as
one of interpretation, rather than analogical application. Nevertheless, whatever the
terminology employed, the fact remains that gaps or lacunae have been filled by resort
to those principles. It should, however, be clear that drawing upon general principles
should never be used to criminalize conduct that was previously not prohibited by a
criminal rule. It may only serve to spell out and clarify, or give a clear legal contour to,
prohibitions that have already been laid down in either customary law or treaties. In
other words, this approach may only be resorted to for the interpretation of existing
rules, not for the creation of new classes of criminal conduct. To hold the contrary
would mean to admit serious departures from the nullum crimen principle, contrary
to the whole thrust ofcurrent ICL.

Secondly, in quite a few cases international rules themselves invite or request
analogy, through the ejusdem generis canon of statutory construction (whereby when
in a legal rule general words follow the enumeration of a particular class of persons or
things, the general words must be construed as applying to persons or things of the
same kind or class as those enumerated). For instance, the customary and treaty rules
prohibiting and penalizing as crimes against humanity other inhumane acts, as well
as the provisions of the 1949 Geneva Conventions criminalizing as grave breaches of
the Convention ‘inhuman acts’in addition to torture, impose upon the interpreter the
need to look at acts and conduct analogies in gravity to those prohibited. This indeed
was the reasoning ofthe Tel Aviv District Court in Ternek.3 The draftsmen ofthe ICC
Statute took the same logical approach when they criminalized in Article 7(1)(k) ‘other
inhumane acts ofa similar character intentionally causing great suffering, or serious
injury to body or to mental or physical health’ (emphasis added).

34 Subsequently the Dutch Special Court of Cassation took up in Albrecht (at 397-8) and in Bellmer
(at 543), as well as in Haase (at 432), the same strict interpretation advanced in Altstdtter and others.

3B Resort to general principles of law recognized by civilized nations is termed by Anzilotti (op. cit.,
106-7) analogia juris. It should be noted, however, that according to the celebrated international lawyer
those general principles did not constitute an autonomous source of international law.

36 Seesupra, n. 21.
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Thirdly, in some cases international law allows a logical approach that at first glance
runs foul of the ban on analogy, but which is in fact permissible because it applies
to general principles. An example will clarify this proposition. In the case of a new
weapon that does not fall under any specific prohibition precisely because of its novel
features, analogical extension of an existing treaty ban is not allowed, as pointed
out above. Nevertheless, one is authorized to enquire whether the new weapon is at
variance with thegeneralprinciple proscribing weapons that are inherently indiscrim-
inate or cause unnecessary suffering. For this purpose, one may justifiably look at
those weapons that have been prohibited by treaty because they are either indiscrim-
inate or cause superfluous sufferings. The object of this enquiry will not be the appli-
cation of these treaty prohibitions by analogy, but rather to better ascertain whether
the characteristics ofthe new weapon are such as to make them contrary to the general
principle. It would seem that the District Court of Tokyo in Shimoda and others took
precisely this approach (although, ofcourse, it had been requested to pronounce on a
question of civil liability, not of criminal law).37

244 THE PRINCIPLE OF FAVOURING THE ACCUSED

Another principle is closely intertwined with the ban on analogy, and is designed to
invigorate it. This is the principle requiring, when faced with conflicting interpreta-
tions of arule, the construction that favours the accused: see also ICC Statute, Article
22(2). An ICTR TC upheld this principle in Akayesu with regard to the interpretation
of the word ‘killing”in the Genocide Convention and the Statute of the ICTR.38 An
ICTY TC reaffirmed the principle in Krstic. The question was how to interpret the
notion of extermination’as a crime against humanity. The Chamber pointed out that

After noting that the use of an atomic bomb was ‘believed to be contrary to the principle of inter-
national law prohibiting means of injuring the enemy which cause unnecessary suffering or are inhuman,
the District Court of Tokyo noted that the bomb was a new weapon. Itthen pointed out that the employment
ofasphyxiating, poisonous, and other gases and bacteriological methods of warfare was prohibited, noting
that it could safely be concluded that besides poisons, poisonous gases and bacteria, the use of means of
injuring the enemy which cause injury at least as great as or greater than these prohibited materials is pro-
hibited by international law’. The Court concluded that it is not too much to say that the sufferings brought
about by the atomic bomb are greater than those caused by poisons and poisonous gases; indeed the act of
dropping this bomb may be regarded as contrary to the fundamental principle of the law ofwar which pro-
hibits the causing of unnecessary suffering’ (at 1694-5).

3B With regard to the word 'meurtre (in French) and ‘killing’in English, contained in the phrase ‘killing

members ofthe group’ (as a category of genocide), the TC noted the following: “The TC is ofthe opinion that
the term “killing” used in the English version is too general, since it could very well include both intentional
and unintentional homicides, whereas the term “meurtre”, used in the French version, is more precise. It is
accepted that there is murder when death has been caused with the intention to do so, as provided for, inci-
dentally, in the Penal Code of Rwanda, which stipulates in its Article 311 that “Homicide committed with
intent to cause death shall be treated as murder”. Given the presumption of innocence of the accused, and
pursuant to the general principles of criminal law, the Chamber holds that the version more favourable to
the accused should be upheld and finds that Article 2(2)(a) ofthe Statute must be interpreted in accordance
with the definition of murder given in the Penal Code of Rwanda, according to which “meurtre” (killing) is
homicide committed with the intent to cause death’ (§88500-1).
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the ICC Statute provides that extermination may embrace acts calculated to bring
about the destruction of part of the population, namely only a limited number of
victims; it stressed that under customary law extermination generally involves a large
number ofvictims. It went on to hold as follows:

this definition [that is, that contained in the ICC Statute] was adopted after the time the
offences in this case were committed. In accordance with the principle that where there is
a plausible difference of interpretation or application, the position which most favours the
accused should be adopted, the Chamber determines that, for the purpose of this case, the
definition should be read as meaning the destruction of a numerically significant part of
the population concerned (8502).

It should be noted that the principle of construction in favour of the accused (favor
ret) has also been conceived of as a standard governing the appraisal of evidence: in
this case the principle is known as in dubio pro reo (in case of doubt, one should hold
for the accused). For instance, in Flick and others, a US Military Tribunal sitting at
Nuremberg held that it must be guided among other things by the standard whereby
‘If from credible evidence two reasonable inferences may be drawn, one of guilt and
the other ofinnocence, the latter must be taken (at 1189).3The notion was also upheld
in Stakic.40

25 THE PRINCIPLE OF LEGALITY OF PENALTIES

It is common knowledge that in many states, particularly in those of Romano-
Germanic tradition, it is considered necessary to lay down in law a tariff relating to
sentences for each crime, so as: (i) to ensure the uniform application ofcriminal law by
all courts ofthe state; and (ii) to make the addressees cognizant ofthe possible punish-
ment that may be meted out ifthey transgress a particular criminal provision.

This principle is not applicable at the international level, where these tariffs do
not exist. Indeed, states have not yet agreed upon a scale of penalties, due to widely
differing views about the gravity of the various crimes, the seriousness of guilt for
each criminal offence, and the consequent harshness of punishment. It follows that
courts enjoy much greater judicial discretion in punishing persons found guilty of
international crimes. However, some statutes of international tribunals set forth
limitations on the absolute discretion of judges. Thus, for instance, Article 24(1) of
the ICTY Statute provides, first, that penalties will be limited to imprisonment (thus
ruling out the death sentence), and, secondly, that ‘In determining the terms of

39 Another US Military Tribunal sitting at Nuremberg upheld the principle in Krauch and others
(1. G. Farben case) (at 1108).

40 ‘The TC explicitly distances itself from the Defence submission that the principle in dubio pro reo
should apply as a principle for the interpretation ofthe substantive criminal law of the Statute. As this prin-
ciple is applicable to findings of fact and not of law, the TC has not taken it into account in its interpretation
ofthe law’ (TJ, 8416).
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imprisonment, the Trial Chambers shall have recourse to the general practice regard-
ing prison sentences in the courts of the former Yugoslavia.” This last provision was
applied in various cases,4Lalthough it was generally not held mandatory. Article 23 of
the ICTR Statute is identical, but it refers of course to the general practice regarding
prison sentences in the courts of Rwanda.

As for the Statute of the ICC, Article 23 provides that A person convicted by the
Court may be punished only in accordance with this Statute”and Article 77 confines
itselfto envisaging imprisonment for a maximum of 30 years, while at the same time
admitting life imprisonment ‘when justified by the extreme gravity of the crime and
the individual circumstances of the convicted person’. It thus implicitly rules out
the death penalty, but does not establish a scale of sentences, nor does it suggest that
the Court should take into account the scale of penalties of the relevant territorial or
national state. The Court is thus left with a very broad margin of appreciation.

41 See, for instance, in Erdemovic and Tadic* (Sentencing J. 1997) (887-10), Tadic (Sentencing J. 1999)
(8810 13), Delaliif and others (881193-212), and Kupreskic and others (§8839-47).
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THE ELEMENTS OF
INTERNATIONAL CRIMES

31 THE OBJECTIVE AND SUBJECTIVE
ELEMENTS OF CRIMES

In any legal system, crimes consist of two elements: (i) conduct (an act or omission,
contrary to arule imposing a specific behaviour; this is called actus reus, that isa culp-
able act); and (ii) a state of mind, a psychological element required by the legal order
for the conduct to be blameworthy and consequently punishable (also called culpable
frame of mind or mens rea).

In international law also, there exist rules prescribing that individuals (whether
acting as state officials or as private persons) take a certain conduct (for instance, they
must refrain from Killing civilians or from injuring prisoners ofwar in an armed con-
flict, or from engaging in large-scale torture of persons held in detention, or from
murdering a multitude of persons belonging to a certain ethnic, national, religious,
or racial group). As in national legal systems, also in international law, conduct con-
trary to a substantive rule ofthis corpus of law is not sufficient for individual criminal
responsibility to arise. A mental element is also required, in some way directed to or
linked with the commission of the criminal act.

32 THE STRUCTURAL ELEMENTS OF
INTERNATIONAL CRIMES

We will consider the specific acts, actions, or omissions falling under the notion of
actus reus when we move on to examine the various classes of international crime. It
is necessary now to dwell on some general notions relating to the essential structure
of such crimes.

Two main features characterize international crimes proper.1First, they consist of
conduct taken or acts performed by either (i) state officials (for instance, servicemen

1 See on this matter P. Gaeta, ‘International Criminalization of Prohibited Conduct’, in A. Cassese (ed.),
Oxford Companion to International Criminal Justice (forthcoming).
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engaged in war, or political leaders planning or ordering genocide, etc.); or (ii) private
individuals.

What isnotable is that this conduct is either (a) linked to an international or internal
armed conflict or, absent of such a conflict, (b) has apolitical or ideological dimension,
or is somehow linked or otherwise connected to (instigated, influenced, tolerated, or
acquiesced in) the behaviour of state authorities or organized non-state groups or
entities.

Thus, it is characteristic of such crimes that, when perpetrated by private individu-
als, they are somehow connected with a state policy or at any rate with ‘System
criminality’2 On this score international crimes are thus different from criminal
offences committed for personal purposes (private gain, satisfaction ofpersonal greed,
desire for revenge, etc.) as is the case with ordinary criminal offences such as theft,
robbery, assault, kidnapping for extorting a ransom, etc., or such other crimes that
have a transnational dimension but pursue private goals, such as piracy, slave trade,
trade in women and children, counterfeiting currency, drug dealing, etc.

ITie fundamental hallmark of international crimes, which | have just highlighted, is
also called ‘the international element’or ‘a context of organized violence’ of such crimes.3

The second notable feature of international crimes, inextricably intertwined with
the one | have just emphasized, is that they normally possess a twofold dimension
or are double-layered. They constitute criminal offences in domestic legal systems:
serious bodily harm, murder, rape, sexual assault, torture, persecution, etc., in that
they infringe municipal rules of criminal law. In addition, they have an international
dimension, in that they breach values recognized as universal in the world commu-
nity and enshrined in international customary rules and treaties. It follows that nor-
mally these crimes consist ofan ‘underlying offence’ (for example, murder or torture)
with the requisite objective and subjective elements of such offence, plus an objective
and mental element required by the international rules that contemplate the crime at
issue. For instance, we will see {infra 5.3-4) that murder as a crime against humanity
requires (i) the objective element of murder (causing the death of another person) as
well as a mental element (intent to bring about by one’ action the death of another
person); plus (ii) a broader objective context (the existence of a widespread or system-
atic attack on the civilian population, whether in time ofarmed conflict or in time of
peace) and a mental element: awareness of the existence of such broader context.

These features relate to the vast majority of cases. There are, however, also crimes
that do not possess this double dimension, in that they do not encompass an under-
lying criminal offence. For instance, the use of prohibited weapons in time of war or
the indiscriminate attack of civilians in an internal armed conflict is per se an inter-
national crime, without necessarily having a ‘domestic’ underpinning. It follows that

The notion of system criminality as opposed to individual criminality was set out by the great Dutch
scholar and judge B.V.A. Réling, “The Law of War and the National Jurisdiction Since 1945’ 100 Hague
Recueil, 1960-11,335ff; see also “The Significance ofthe Laws of War’, in A. Cassese (ed.), Current Problems of
International Law (Milano: Giuffre, 1975), 137-9.

3 G. Werle, Principles ofInternational Criminal Law (The Hague: T. M. C. Asser Press, 2005), 94-5.
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what is required for the crime to be perpetrated is a conduct defined in international
rules (for example, using aweapon that is proscribed by international law) as well as a
mental element (the intent to use the weapon). The same holds true for a sub-category
of crimes against humanity, namely persecution (see infra, 5.1 and 5.3, sub. 8).

Furthermore, as is normally the case in domestic legal systems with all criminal
offences, international crimes also can be split into conduct, consequences, and cir-
cumstances, from the point ofview oftheir objective structure.1

The conduct is described by the international rule that imposes a certain behaviour
(for instance, respect civilians in a civil war, or protect prisoners of war in an inter-
national armed conflict) and therefore criminalizes any act or omission contrary to
such a rule. Consequences are the effects caused by one’s conduct. Between conduct
and consequences there is, of course, a causation nexus: for instance, | fire a missile
at a hospital and thus bring about the destruction of the building and the death of
dozens of civilians and wounded persons. From this point ofview crimes may be held
to belong to two different categories: crimes of conduct and crimes of result. The for-
mer category comprises offences consisting in the breach ofan international rule that
imposes a specific behaviour; there, it is irrelevant whether or not this breach brings
about any harm or injury to prospective victims. (Think, for instance, of the rule that
obliges belligerents to refrain from declaring that no quarter will be given; that is,
that in combat operations enemies will not be captured but will be killed, even if they
surrender; the same holds true for the rule prohibiting the use of a certain means of
warfare, for instance dum dum bullets or chemical or bacteriological weapons; the use
ofthese weapons constitutes abreach of IHL and awar crime, even ifin a specific case
no damage to the adversary is in fact caused by such use.) Crimes of result embrace
violations of rules that confine themselves to imposing the achievement of a certain
end, regardless of the modalities for the realization of that end; for instance, causing
disproportionate casualties among civilians when attacking a military objective, oi
starving prisoners of war.

Consequences of a crime are the effects of criminal conduct. Most international
criminal rules focus on the harm caused by human behaviour and proscribe conduct
that is such as to bring about such harm: for instance, they criminalize the killing of
civilians, the wounding of prisoners of war, the rape of women. Hie rationale behind
this emphasis is that the primary goal of international criminal law is to prevent and
punish behaviour that injures protected persons. On this score consequences are pai -
ticularly relevant with regard to crimes of result’, as defined above.

Circumstances are ‘any objective or subjective facts, qualities or motives with regard
to the subject ofthe crime (such as the perpetrator and any accomplices), the object of
the crime (such as the victim or other impaired interests) or any other modalities of
the crime (such as means or time and place of commission) .BThus, for instance, in the

4 See A. Eser,” Mental Element—Mistake of Fact and Mistake of Law’in Cassese, Gaeta, Jones, ICC Com-
mentary, vol. 1, 911-20.
5 A Eser, op. cit, 919.
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rule imposing on military commanders and, more generally, on superior authorities
to prevent and repress crimes by their subordinates, one of the circumstances of the
crime is that a person isa military commander or a civilian superior. Similarly, in the
rule banning as a crime against humanity the ‘forcible transfer ofpopulation’, the use
ot force in bringing about the movement of a multitude of civilians from one place to
anotherisa circumstance’required by the rule.

33 GENERAL FEATURES OF THE
SUBJECTIVE ELEMENT

It 1s not easy to identify the various forms and shades of the mental element in ICL
Two problems arise.

First, substantive rules concerning crimes often do not specify the subjective
element required for each specific offence. An exception may be found in the various
substantive provisions ofthe ICC Statute: Articles 6 (on genocide), 7 (on crimes against
humanity), and 8 (on war crimes), and the accompanying Elements of Crime’elabo-
rated pursuant to Article 9. Most of the time these provisions set out the subjective
dement required for each class of crime. However, in this respect the provisions of

he Statute are hedged about with two major limitations. They are only designed to

set out the categories of crime over which the ICC may exercise jurisdiction; in other
words they are not couched as provisions of a criminal code. Furthermore, they are
not intended to codify, or restate, or contribute to the development of customary
international law. Their legal value is therefore limited (although, of course, they may
gradually have a bearing on, and bring about a change in, existing law).

Secondly, there is no customary rule setting out ageneral definition of the various
categories of mens rea (such as intent, recklessness, or negligence). In this respect the
only exception is Article 30 of the ICC Statute, on ‘mental element’. However, it is
doubtful that it reflects customary international law. In addition, as we shall see, even
at the level of treaty law, it is not certain that it encompasses all the various possible
subjective elements of international crimes.

This difficult condition iscompounded by the failure ofnational case lawto castlight
on the matter It is state courts that have handed down the bulk ofjudicial decisions
dealing with this matter, and each court has applied the rules of criminal law proper to
its own domestic system. Depending on the legal tradition to which it belonged, each
court has placed its own interpretation on the notion ofintent, fault, or negligence

Consequently, to tackle the first ofthe two problems outlined above, one should first
identify all the international substantive provisions which themselves lay down, ifonly
implicitly, the subjective element required for their violation to amount to an inter-
national crime. One ought also to draw upon the case law ofinternational tribunals to
the extent that they have pronounced on the matter. To come to grips with the second
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nroblem, one must start from the assumption that here, as in other fields of ICL, what
matters is to identify the possible existence of general rules of international law or in
the absence of such rules, principles common to the major legal systems of the wor
To pinpoint such rules, one may chiefly rely on: (i) the case law of courts, with specia
attention being paid to the judicial decisions of international tribunals, in particular
the ICTY and the ICTR (these decisions have in fact proved to be ofcrucial importance
in the gradual elaboration of the various mental elements of each category of inter-
national crime); and (ii) the existence of some basic notions common to all major lega
systems of the world, as evidence of a convergence of these systems and confirmation
that parallel principles have also taken shape at the international level.

I shall briefly mention some instances of how the first ofthe two problems is some-
times solved. | shall then concentrate on the second problem; that is, the general defi-
nitions of the various categories of subjective element that one may deduce from a
perusal ofinternational rules and the relevant case law.

34 SUBSTANTIVE RULES SETTING OUT THE
MENTAL ELEMENT REQUIRED FOR CRIMES

With regard to such substantive rules, one may recall, as major illustrations, a set
of important treaty provisions. The first is Article 2 of the 1948 Genocide Conven-
tion (now turned into an international customary rule), whereby genocide as an
international crime requires that there be The intent to destroy, in whole or in part, a
national, ethnical, racial or religious group, as such’.

Similarly Article 1 of the 1984 Convention on Torture prohibits torture when it
is, among other things, ‘intentionally inflicted’. Although the Convention belongs to
a different body of law, namely human rights law, some elements of its definition of
torture have been incorporated into international humanitarian law, as IC 1Y ICs
held in Delalic and others (§8452-60), Furundzija (88143-59), and Kunarac and others
(88465-97). By the same token, Article 7 (I)(k) of the ICC Statute defines as crimes
against humanity ‘other inhumane acts’ of a character similar to that of the crimes
against humanity the same provision enumerates before, it they ‘intentionally cause
great suffering or serious injury to body or to mental or physical health. Plainly, al
these provisions require intentional conduct, thereby automatically excluding any
other subjective frame of mind such as recklessness, negligence, etc.

Furthermore, Article 85(3) and (4) of the First Additional Protocol of 1977 makes
punishable a host of violations of the Protocol so long as they are committed wi-
fully’. Under the interpretation of this adverb authoritatively suggested in the ICKC
Commentary, the word ‘wilful’ implies that

the accused must have acted consciously and with intent, i.e. with his mind on the act

and its consequences, and willing them (‘criminal intent’ or ‘malice aforethought); [this]
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encompasses the concepts of ‘wrongful intent’or ‘recklessness’, viz., the attitude ofan agent
who, without being certain of a particular result, accepts the possibility of it happening
(83474, p. 995).

In other words, under this interpretation those violations ofthe Protocol may entail
the criminal liability of the perpetrator if they are committed either intentionally or
with dolus eventualis: on this notion, see infra 3.7).

35 GENERAL NOTIONS OF MENS REA COMMON TO
MOST LEGAL SYSTEMS OF THE WORLD

Byway ofintroduction, it may prove fitting to undertake a briefcomparative survey of
the attitude taken towards the definition of the major facets of mens rea by the major
legal systems of the world. It is apparent that, in spite ofbroad differences in termin-
ology, most legal systems tend to take the same basic approach to the specific regula-
tion of each aspect of mens rea, and its implications. They tend to require one of the
following frames of mind, for conduct to be considered criminally punishable (these
are listed in decreasing order of culpability):

1 Intention, namely awareness that a certain conduct will bring about a certain
result in the ordinary course of events, and will to attain that objective: for example, |
use agun to shoot at a person because | want to cause his death and anticipate that as a
consequence of my shooting he will die. This class of mens rea isnormally called intent
(dol direct, Vorsatz, dolus directus).

2. Awareness that undertaking a course of conduct carries with it an unreasonable
orunjustifiable risk ofproducing harmful consequences, and the decision nevertheless
to go on to take that risk. For instance, | perceive the risk that using a certain weapon
may entail killing dozens or even hundreds of innocent civilians, and nevertheless
willingly ignore this risk. This class is normally called recklessness (or dol eventuel,
Eventualvorsatz (or Eventualdolus, or bedingter Vorsatz), dolus eventualis).6

3. Failure to pay sufficient attention to or to comply with certain generally accepted
standards of conduct thereby causing harm to another person when the actor believes
that the harmful consequences of his action will not come about, thanks to the meas-
ures he has taken or is about to take. For instance, an attendant at a mental hospital

Under Art. 2(2)(c) ofthe US Model Penal Code, ‘A person acts recklessly with respect to a material element
ofan offense when he consciously disregards a substantial and unjustifiable risk that the material element exists
or will result from his conduct. The risk must be of such a nature and degree that, considering the nature and
purpose ofthe actor’sconduct and the circumstances known to him, its disregard involves agross deviation from
the standard ofconduct that a law-abiding person would observe in the actor s situation5(emphasis added).

On dolus eventualis, see in particular G. Fletcher, Rethinking Criminal Law, 1978 reprint (Oxford- Oxford

University Press, 2000), 445-9.
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causes the death of a patient by releasing a flow of boiling water into the bath; one
of two persons playing with a loaded gun points it at the other and pulls the trigger
believing that it will not fire because neither bullet is opposite the barrel; however, as
the gun is a revolver, it does fire, killing the other person.7

This class is normally referred to as advertent or culpable negligence (negligence
consciente, bewusste Fahrlassigkeit) where the agents conduct seriously or blatantly
fails to meet the standards of the reasonable man test.8

4, Failure to respect generally accepted standards of conduct without, however,
being aware ofor anticipating the risk that such failure maybring about harmful effects.
To prevent road accidents, some countries envisage this state of mind for drivers who
act negligently (for instance, cause the death ofapedestrian by not stopping at the stop
sign, or by driving at excessive speed or in a state of intoxication).

This class is normally termed inadvertent negligence (negligence inconsciente,
unbewusste Fahrlassigkeit).

These are, ofcourse, only general trends of national criminal law. The courts ofsome
states often do not draw such a fine distinction between the aforementioned shades
on the scale of criminal culpability.9 Similarly, national laws or military manuals

7 See A. Ashworth, Principles of Criminal Law, 5th edn (Oxford: Oxford University Press, 2006), 191-5.
Seealso A. P. Simester and G. R. Sullivan, Criminal Law—Theory and Doctrine (Oxford: Hart, 2002), 139-40.
According to D. L. Hart (‘Negligence, Mens Rea and Criminal Responsibility’, in Punishment and Respon-
sibility, Oxford: Oxford University Press, 1968, at 149), ‘Negligence is gross if the precautions to be taken
against harm are very simple, such as persons who are but poorly endowed with physical and mental capaci-
ties can easily take.” A. P. Simester and G. R. Sullivan (at 140) provide atelling example: ‘It may be negligent
to drive around a particular bend at 50 mph; if so, it is grossly negligent to do so at 80 mph. It will also be
gross negligence ifthe risk created by the defendant is very obvious.

8 Under Art. 2(2)(d) ofthe US Model Penal Code, ‘A person acts negligently with respect to a material element
ofan offense when he should be aware ofa substantial and unjustifiable risk that the material element exists or will
result from his conduct. The risk must be of such a nature and degree that the actor’s failure to perceive it, consid-
ering the nature and purpose ofhis conduct and the circumstances known to him, involves a gross deviation from
the standard of care that a reasonable person would observe in the actor’s situation (emphasis added).

9 For instance, in 1975 in Robert Strongthe Court of Appeals of New York held that, from the point ofview
ofthe mental state of the defendant at the time the crime was committed, the essential distinction between
the crime of ‘manslaughter in the second degree’ (that is, recklessly causing the death of a person, or inten-
tionally causing or aiding aperson to commit suicide, or committing upon a female an abortion causing her
death), and ‘criminally negligent homicide’ (that is, causing the death ofa person with criminal negligence)
is that in the former class of crime ‘the actor perceives the risk but consciously disregards it, whereas in the
latter the actor ‘negligently fails to perceive the risk’. In the case at issue the accused, a leader of a Muslim
sect with a sizeable following, purportedly exercising his powers of ‘mind over matter’ used to perform
ceremonies such as walking though fire, performing surgical operations without anaesthesia, or stopping a
follower’s heartbeat and breathing while he plunged knives into his chest without any injury to the person.
Although he had performed this last-mentioned ceremony countless times without once causing an injury,
in the case brought before the court the follower had died as a result of the wounds. The jury found that the
defendant was guilty of manslaughter in the second degree, as charged, without considering whether he
could have been guilty of the lesser crime of criminally negligent homicide. The Court of Appeals held that
in this case the jury could have found that the defendant “failed to perceive the risk inherent in his actions
[...] The defendant’s conduct and claimed lack of perception, together with the belief of the victims and the
defendant’sfollowers, if accepted by the jury, would justify averdict ofcriminally negligent homicide’rather
than manslaughter in the second degree (568-9).
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may set out notions that do not necessarily fit in the above enumeration of forms of
mens rea.0

Depending on the category of crime and the degree of responsibility, international
customary rules (resulting from opinio juris seu necessitatis, i.e. the conviction that a
certain behaviour is necessary or is dictated by a legal rule, and international practice,
as evidenced by case law, treaty provisions if any, the views of state officials, and the
convergence of the major legal systems of the world) envisage various modalities of
the mental element. As mentioned above, the ICC Statute includes aprovision, Article
30, that specifically deals with this matter (see infra, 3.9). However, this provision has
a limited purport, for it only applies to the crimes falling under ICC jurisdiction and
m addition does not reflect or codify customary rules. It therefore may not apply to
othei international courts or tribunals, which are bound either by their own Statute
or, ifsuch Statutes do not regulate the matter (which is indeed the case), by customary
international law. ’

3.6 GENERAL CATEGORIES OF MENS REA: INTENT

By intent or intention (dolus directus) is meant awareness that by engaging in a certain
action or by omitting to act I shall bringabout a certain result (such as, for example, the
death ofa civilian) coupled with the will to cause such result. For instance: | want to
kill a civilian. So I shoot him and he dies as a result of my act. | must therefore answer
for this crime. Or else, | think he is dead but in fact he has not died; he only dies later
of exposure because he is left in the cold. It does not matter that my conduct did not
kill him 1 am guilty of murder because: (i) | intended him to die (mens rea); and
(u) he died as aresult of my acts (because he would never have been lying exposed were
it not for my acts). As a rule, my intent only has to be linked to a certain result (the
death ofthe victim).

International rules require intent for most international crimes, although, as we
shall see, under certain circumstances other states of mind are admissible.

As an illustration of intent, Enigster may be mentioned. The accused, a Jewish
internee in aNazi concentration camp having the rank of Schieber or group leader, had
been charged with crimes against humanity, in particular, grievous injuries, against
his fellow inmates. In examining the alleged grievous attack on another inmate
named Schweizer, the District Court of Tel Aviv had to establish whether all the neces-
sary elements were present; it therefore asked itself, among other things, whether the
requisite intent also existed. It noted that in this respect no special testimony had been

Thus, for example, according to the Australian Defence Force Discipline Manual, ‘A person can be
said to have acted recklessly when he is aware that certain harmful consequences are likely to flow from a
paihcular act but he performs the act despite the risk. A person acts negligently when he performs an act
without consideration ofthe probably harmful consequences which will flow from it but where those harm-
tul consequences would be foreseeable by a reasonable man’ (8533).
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brought to the Court; it nonetheless had to determine whether the accused had that
intent. The Court noted the following:

As to ‘intent’, it is a well known rule that any person in his right mind is held to intend
the natural consequences of his actions. As it appears from the severe results of the blows
struck by the defendant, the blows were landed with some significant force, and for this
reason, and barring any proofthat the defendant landed the blows other than from his own
free will, it must be concluded of his mind, that he intended to cause Schweizer grievous

damage.ll

Premeditation, which is normally not required for international criminal respon-
sibility, occurs when the intent to engage in conduct contrary to an international
substantive rule is formed before the conduct is actually embarked upon. As the
Turin Military Tribunal pointed out in Savecke in 1999 (at 14) and repeated in Engel
in 2000 (at 13), premeditation necessarily requires two elements: one of a temporal
nature, namely that some time must pass between the formation of the criminal
intent and its being carried out; the other of a psychological nature, namely that the
criminal intent must persist from the moment of its formation until the perpetra-
tion of the crime.12

In some instances premeditation may coincide with, or overlap, planning the crim-
inal action. However, while planning, as we shall see, has an autonomous scope and
legal significance, premeditation has not. In ICL premeditation may only be material
to sentencing, for it may amount to an aggravating circumstance.

36.1 THE ROLE OF KNOWLEDGE WITHIN (AND WITHOUT) INTENT

‘Knowledge’isnotanotion familiar to civil law countries, where itisnotregarded as an
autonomous category of mens rea, being absorbed either by intent or by recklessness.

11 The Court went on to say that ‘In regard to this it must be remembered that the defendant denied the
entire action and did not give any explanation that could have shown another intent or arouse doubts as to
his evil intent. In addition, it is clear from the testimony that no Germans were present while the blows were
being landed, and it was not proven, as mentioned above, that the defendant was bound by the orders ofthe
Germans, to do the deed he did in general, and in the way he did it, in particular’ (§814). See also Gotzfnd, at
22-3,62. , .

On the notion of ‘deliberate (attack on a civilian population) in crimes againsthumanity, see some Indo-
nesian cases: Herman Sedyono and others (at 69); Asep Kuswani (at47-8); and Yayat Sudrajat (at 8).

12 In 1971 a US military judge took a similar stand in Calley, although less accurately spelled out, when
he issued instructions to the Court-Martial. He pointed out that premeditated murder (which under US law
is a distinct category from, and not an aggravating circumstance for, unpremeditated murder) is a murder
where the actor had ‘a premeditated design to kill’, this expression means ‘formation of a specific intent to
kill and consideration ofthe act [...] or the acts intended to bring about death [.. 1prior to doing them. It is
not necessary that the “premeditated design to kill” shall have been entertained for any particular or consid -
erable length oftime, but it must precede the killing.” In contrast, in the case ofunpremeditated murder, only
‘intent to kill” is required (whereas in the case of voluntary manslaughter the person entertains ‘an intent to
kill but kills in the heat of sudden passion caused by adequate provocation’) (at 1708-10). See also Manuel
Goncalves Leto Bere (at 10). ,

13 In the two cases quoted above, the Turin Military Tribunal held that premeditation had been proved
and consequently considered it an aggravating circumstance: see Sdvecke, at 14-15, and Engel at 13.
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In contrast, the notion as a distinct class of mental attitude in criminal behaviour is
widespread in some common law countries, particularly the United States, where one
may find a clear-cut definition in the Model Penal Code. There it is stated at section
2.02 that

A person acts knowingly with respect to a material element of an offence when:
() ifthe element involves the nature ofhis conduct or the attendant circumstances, he is
aware that his conduct is of that nature or that such circumstances exist; and
(i) ifthe element involves a result of his conduct, he is aware that it is practically certain
that his conduct will cause such aresult. 4

In such countries as the UK, some distinguished commentators consider knowledge
as having the same value and intensity as intent, with the difference that intent relates
to the consequences specified in the definition of the crime’ (for instance, death as a
result ofkilling, in the case ofvoluntary murder), whereas knowledge ‘elates to circum-
stances forming part of the definition of the crime’15 (for instance, the circumstance
that property belongs to another person, in the case of criminal damage to property).

In short, it would seem that in some common law countries, knowledge denotes two
different forms ofmental attitude, depending on the contents ofthe substantive criminal
rule at stake: (i) if the substantive penal rule prescribes the existence ofaparticularfact
or circumstance for the crime to materialize, knowledge means awareness of the exist-
ence ofthis fact or circumstance; (i) if instead the substantive criminal rule focuses on
the resultofones conduct, then knowledge means (a) awareness that one’s action is most
likely to bring about that harmful result, and nevertheless (b) taking the high risk of
causing that result. Plainly, in category (i) knowledge is part ofintent (which involves not
only the will to accomplish a certain action and thereby attain a certain result, but also
awareness ofthe factual circumstances implicated in the action). Instead, in category (ii)
knowledge substantially coincides with recklessness, as defined below (see infra, 3.7).

International rules, probably under the influence of US negotiators, uphold
the notion under discussion, in both versions. Also Article 30(2) of the ICC Statute
incorporates both versions, in that it stipulates that knowledge ‘means awareness that
a circumstance exists or a consequence will occur in the ordinary course of events’.

In addition, some international rules also rely upon or require a third notion of
knowledge, i.e. as the mere fact of being apprised ofa certain fact. Here, knowledge is
disconnected from intent or recklessness; it is not part of, nor is it closely connected
to intent or recklessness (as instead in the murder of a civilian, where there is intent
to cause the death ofa human being and awareness of his status as a civilian; or, as in

14 See Model Penal Code and Commentaries (Official Draft and Revised Comments), Part I, vol. 1
(Philadelphia, Pa.: The American Law Institute, 1985), 225-6.

The Model Penal Code then specifies that ‘when knowledge ofthe existence ofaparticular factis an elem-
ent of an offence, such knowledge is established if a person is aware of a high probability of its existence,
unless he actually believes that it does not exist’ (at 227).

15 See Ashworth, Principles, 191-7. In contrast, the notion is discussed only in passing by Smith and
Hogan (see at 103 and 117).
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the bombing ofamilitary objective situated in a densely populated area, where there is
intentto bring about the destruction ofthe military objective and the deliberate taking
ofthe risk of Killing civilians in the knowledge that those living around that objective
have the status of civilians). In the third category under discussion, knowledge consti-
tutes an element per se of mens rea, an element that is normally required in addition
to another, distinct, mental element. Such is, for example, the case with crimes against
humanity; there, in addition to the intent required for the underlying offence (such as
murder, rape, torture, or extermination) the substantive criminal rules also require
that the agent have knowledge of a factual circumstance, namely that those offences
were part of awidespread or systematic attack directed against a civilian population
(see, e.g., Article 7(1) ofthe ICC Statute).
Let us see instances ofthe three notions of knowledge.

1 Knowledge as part of intent can be found, for instance, in Article 85(3)(e) of
the First Additional Protocol of 1977. It enumerates among the grave breaches of the
Protocol (which must be committed wilfully’ and cause ‘death or serious injury to
body or health’) the fact of ‘making a person the object of attack in the knowledge
that he is hors de combat’. Here, knowledge means awareness ofthe requisite circum-
stances, namely that the person is hors de combat.

As another example of knowledge as awareness of facts, hence as part of intent,
one can mention that, to be held responsible for complicity in planning or waging an
aggressive war, it must be proved either that an accused participated in the prepar-
ation or execution ofthese plans (and in this case the criminal intent may be inferred
from such participation), or that the accused was apprised of the plans, in addition
to taking some sort of action furthering their implementation. In Goring and others,
in considering the charges of crimes against peace made against Schacht (President
of the Reichsbank and Minister without Portfolio until 1943), the IMT noted that he
was responsible for rearmament of Germany, but this as such was not a crime; for it to
become a crime it must be shown that he carried out rearmament as part of the Nazi
plans to wage aggressive wars. However, the Tribunal found that while organizing
rearmament, Schacht did not know of the Nazi aggressive plans; hence it acquitted
him (at 307-10). A US Military Tribunal at Nuremberg took the same position and
came to the same conclusion in Krauch and others (I. G. Farben case), where it also
held that the defendants’ lack of knowledge of Hitler’s aggressive plans proved that
they lacked the requisite criminal intent (at 1115-17).

Another important instance where knowledge is required by international criminal
rules is aiding and abetting an international crime (for example, awar crime such as
killing a prisoner of war or an enemy civilian). Here criminal responsibility arises if
the aider and abettor knows that his action will assist the commission of a specific
crime by the principal. Various courts have taken this position.16As the ICTY TC put

16 Forinstance, a US Military Tribunal sitting at Nuremberg, in Einsatzgruppen (at 568-73), two British
courts respectively in Schonfeld (at 64) and Zyklon B (at 93), the German Supreme Court in the British
Occupied Zone in the Synagogue case (at 229), and the AC in Tadic (§229).
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it in Furundzija, the accomplice need not share the mens rea of the principal: ‘mere
knowledge that his actions assist the perpetrator in the commission ofthe crime is suf-
ficient to constitute mens rea in aiding and abetting the crime’ (§236).77

As will be shown below (11.4.4), knowledge is also required in most cases oi com-
mand responsibility,8 Thus, international rules on command responsibility require
knowledge of circumstances, in the case of a commander who knows that his sub-
ordinates have committed crimes, and yet fails to take any action to repress those
crimes. He is criminally liable if, in addition to knowledge (or rather, in spite of that
knowledge), he culpably fails to take any action for the prosecution and punishment
ofthe culprits (intentional omission to take the prescribed action). Here, awareness of
the fact that troops under the control or authority ofthe commander have committed
international crimes is a mental element constituting the preliminary sine qua non
condition ofintent, and is part and parcel of intent.

2. Secondly, some international rules focus on result, and hence substantially con-
sider knowledge as amounting or equivalent to recklessness. Thus, Article 85(3)(b) of
the First Additional Protocol considers as agrave breach ‘launching an indiscriminate
attack affecting the civilian population or civilian objects in the knowledge that such
attack will cause excessive loss oflife, injury to civilians or damage to civilian objects’.
A fairly similar definition is laid down in Article 8(2)(b)(iv) ofthe ICC Statute.

3. In the cases considered above, knowledge is not an autonomous criminal state of
mind, but only as a means ofentertaining criminal intent or recklessness.

In contrast (and we thus move on to the third category), in some instances
knowledge cannot be reduced to either ofthose classes of mental state, and it remains
indispensable as a subjective element on its own. One example has already been given
above. It refers to crimes against humanity: the accused must know of a widespread

In Veit Harlan the Court of Assizes of Hamburg held in 1950 that in the case at issue there existed the
requisite subjective element ofthe offence of complicity in a crime against humanity (persecution of Jews),
in that the accused, a film director who had produced a strong anti-Semitic film at the behest of Goebbels’
knew the intention of Goebbels, namely to justify through the film, beyond the usual propaganda, the per-
secutory measures against Jews that had been taken and planned’ (at 66), and in addition ‘had taken into
account the possible materializing ofthe [adverse] consequences ofthe film, such consequences having been
described [in general terms) by the Supreme Court [in the British Occupied Zone]’ (at 66).

17 In this case the accused interrogated the victim while she was being subjected to rape and serious
sexual assaults by another person; the TC found that the accused’ presence and continued interrogation
o the victim while she was being subjected to violence amounted to aiding and abetting the crime, for the
accused provided assistance, encouragement, or moral support to the sexual offender, and knew that these
acts assisted the commission ofthe rape and sexual assault.

18 The issue was well put by the US Judge Advocate in his instructions to a US Court Martial in Medina

[A] commander is [...] responsible if he has actual knowledge that troops or other persons subject to his
control are in the process of committing or are about to commit a war crime and he wrongfully fails to take
the necessary and reasonable steps to insure compliance with the law ofwar. Youwill observe that these legal
requirements placed upon acommander require actual knowledge plus awrongful failure to act. Thus mere
presence at the scene without knowledge will not suffice. That is, the commander-subordinate relationship
alone will not allow an inference ofknowledge. While it is not necessary that a commander actually see an
atrocity being committed, it is essential that he know that his subordinates are in the process of committing
atrocities or are about to commit atrocities’ (at 1732).
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or systematic attack against a civilian population. It is not that he intends the civilian
population to be subject to the attack, nor that he knows that there is a risk of them
being subjected to an attack—both of which are beside the point. What one wants, is
simply to be sure that he knew of the attack. In these instances knowledge is irredu-
cible to other mental elements and exists per se (see ICTR TC, Kayishema, at §§133-4
and ICTY TC Kupreskic and others, at §556).

Finally, let it be emphasized that in ICL knowledge as awareness of circumstances
does not mean awareness of the legal appraisal of those circumstances. It only denotes
cognizance ofthe factual circumstances envisaged in a particular international rule.
International law, like most national systems, does not require awareness of the
illegality of an act for the act to be regarded as an international crime. As we shall see
(13.5.1) it starts from the assumption that everybody must know the law; it therefore
makes culpable even acts that were performed without the author being fully aware
of their unlawfulness (as long as the required intent, recklessness, knowledge, etc.
are there).19 International law only takes into account knowledge, or lack of know-
ledge, of the law when the defence of mistake of law can be regarded as admissible,
for the law on a particular matter is uncertain or unclear (see infra, 13.5.2). In other
words, international rules do not attach importance to the subjective mental attitude
ofthe perpetrator with regard to law, unless this subjective attitude coincides with the
objective condition of the law, namely its uncertainty.

3.6.2 SPECIAL INTENT (DOLUS SPECIALIS)

International rules may require a special intent (dolus specialis, dol aggrave) for particular
classes of crime. Such rules, in addition to providing for the intent to bring about a cer-
tain result by undertaking certain conduct (for example, death by killing), may also
require that the agent pursue a specificgoal that goes beyond the result ofhis conduct.
International rules require a special intent for genocide: the agent must possess the
intent to destroy, in whole or in part, a national, ethnical, racial or religious group.
Thus, itis not sufficient for the person to intend to kill, or cause serious mental or bod-
ily harm, or deliberately inflict on agroup seriously adverse and discriminatory condi-
tions of life, or forcibly transfer children from one group to another, etc. It also must
be proved that he did all this with the (further and dominant) intention of destroying
a group. For, as the German Federal Court of Justice (Bundesgerichtshojj stated in
Jorgic on 30 April 1999, in the crime of genocide a single person is the object of an

19  InBurgholz {No. 2), the British Judge Advocate, in delineating to the Military Court the scope of mens
rea in international crimes, stated: ‘[Y]ou might think it difficult to say that any man could have a guilty
mind in respect of his conduct if he is not aware that his conduct is in breach of any law, or if there is no
formalized law to fit his participatory conduct and to involve the breach thereof. But Mens Rea goes a little
further than that. Ifa man ought to have known that he was doing wrong, then the law presumes a guilty
mind, and the requirements ofthe doctrine of Mens Rea are fulfilled ifyou find the accused either knew that
they were doing wrong or ought to have known: the fact that they may have had no conscious thought of
wrongdoing will not protect them from conviction ifabreach of law has been committed (84-5).
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attack not as an individual but rather in his capacity as a member of a group whose
social existence the perpetrator intends to destroy [...] the particular inhumanity that
characterizes genocide as distinct from murder lies in that the perpetrator or perpe-
trators do not see the victim as a human being but only as a member of a persecuted
group’ (at401).20

Similarly, aspecial intentis required in some categories ofcrimes against humanity,
namely persecution. Here, in addition to the intent necessary for the commission of
the underlying offence (murder, rape, serious bodily assault, expulsion from a village,
an area or a country, etc.) a discriminatory intent is called for, namely the will to dis-
criminate against members of a particular national, ethnic, religious, racial, or other
group. As an ICTY TC put it in Kupreskic and others (8634), and another TC restated
itin Kordic and Cerkez (88214 and 220), the acts ofthe accused must have been aimed
at singling out and attacking certain individuals on discriminatory grounds’, for the
purpose of Temoval of those persons from the society in which they live alongside
the perpetrator, or eventually from humanity itself’. In Blaskic, another TC worded
that intent as follows: the specific intent to cause injury to ahuman being because he
belongs to aparticular community or group’ (§235).

The rules on crimes of international terrorism require a special intent: that of spread-
ing terror in the population by killing, hijacking, blowing up buildings, etc. (see infra,
8.3.2). Also the rules criminalizing aggression require special intent (see infra, 7.3.3(b)).

In all these cases pursuance of a special goal is essential, while its full attainment
is not necessary for the crime to be consummated. Clearly, the murder of dozens of
Muslims, Kurds, or Jews may be termed genocide if the required special intent is pre-
sent, regardless of whether the general purpose of destroying the group as such is
achieved; the same holds true for terrorist attacks, which may amount to international
crimes even if in fact a specific attack does not achieve the purpose ofterrorizing the
population; similarly, the forcible expulsion ofanumber of Muslims from their homes
amounts to persecution even ifnot all Muslims are in fact driven out ofthe area.

3.7 RECKLESSNESS

Recklessness or dolus eventualis is a state of mind where apersonforesees that his or her
action is likely toproduce itsprohibited consequences, and nevertheless willingly takes the
risk ofso acting. In this case the degree ofculpability is lessthan in intent. There, the actor
anticipates and pursues a certain result and in addition knows that he will achieve it by
his action; here instead he only envisages that result aspossible or likely and deliberately

2  That a specific or special intent is required for genocide has also been stressgg| Akayesu (TJ §498)
Musema (TJ 88 164-7), Jelisic (AJ §845-6); Krstic (TJ, §8569-99; A), §§24-38). '
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takes the risk; however, he does not necessarily will or desire the result. Recklessness,
thus, is made up of foresight and a volitional act (deliberately taking the risk).

Instances ofrecklessness are clearly envisaged in some international rules. Thus, for
instance, the rule on superiors’ responsibility provides that the superior is criminally
liable for the crimes of his subordinates if ‘he consciously disregarded information
which clearly indicated’ that his subordinates were about to commit, or were com-
mitting, international crimes (see infra, 11.4.4). In this case the superior is liable to
punishment for consciously having taken the risk, knowing that his subordinates were
likely to commit or were committing crimes.

Furthermore, in the case of responsibility for crimes perpetrated by a multitude of
persons pursuant to a common design, or joint criminal enterprise (see infra, 9.4.4),
as the ICTY AC held in Tadic (AJ), what is required is that, under the circumstances
of the case, (i) it was foreseeable that a non-concerted crime might be perpetrated by
one or other members ofagroup or collectivity jointly pursuing a criminal intent; and
(ii) the accused consciously and deliberately took that risk (§8227-8).

The notion of recklessness was also applied in many cases brought before German
courts after the Second World War. These courts, which administered criminal justice
under Control Council Law no. 10, were seized with crimes againsthumanity commit-
ted by Germans against other Germans. Most cases concerned denunciations to the
Gestapo, with all the ensuing inhuman consequences. In many cases those courts held
that, for the denunciation to amount to a crime against humanity, it was not necessary
forthe author ofthe denunciation to foresee and will all the nefarious consequences of
his act; it was sufficient that he be aware ofthe authoritarian and arbitrary system of
Nazi violence then prevailing in Germany and of the consequent risk that the victim
would be subjected to persecution and great suffering. In this connection the German
Supreme Court in the British Occupied Zone employed the German equivalent of the
notion ofrecklessness, namely Eventualvorsatz (or bedingter Vorsatz).2

21 According to an ICTY TC in Stakic, ‘The technical definition of dolus eventuahs is the following: if the
actor engages in life-endangering behaviour, his killing becomes intentional if he “reconciles himself” or
“makes peace” with the likelihood of death. Thus, if the killing is committed with “manifest indifference to
the value ofhuman life”, even conduct of minimal risk can qualify as intentional homicide. Large scale 1
ings that would be classified as reckless murder in the United States would meet the continental criteria o
dolus eventualis. The Trial Chamber emphasises that the concept ofdolus eventualis does not include a stan -
ard of negligence or gross negligence’ (8587). In Blaskic and ICTY TC defined recklessness as the situation
where ‘the outcome is foreseen by the perpetrator as only a probable or possible consequence ofhis conduct;
according to the TC the agent takes‘a deliberate risk in the hope that the risk does not cause injury (8

A good definition ofthis notion-as set out in the criminal law of the State of New Y ork-can be found
in Rule 15.5(3) ofthe New York Penal Code, whereby ‘A person acts recklessly with respect to a result or to
a circumstance described by a statute defining an offence when he is aware of and consciously disregards a
substantial and unjustifiable risk that such result will occur or that such circumstance exists. The risk must
be of such nature and degree that disregard thereof constitutes a gross deviation from the standard of con-
duct that a reasonable person would observe in the situation.” See also Art. 2(2)(c) of the US Model Penal
Code cited above, at n. 6.

2 For instance, one can mention K. and M,, decided by the Offenburg Tribunal (Landgericht) on 4 Tune
1946. In January 1944, K., the principal accused, a member ofthe Nazi party, over adinner with friends an
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The Supreme Court in the British Occupied Zone also required recklessness in
other cases not dealing with denunciations. For instance, in L. and others (the so-
called Pig-cartparade case) the events had occurred on 5 May 1933. In a parade by
SA (assault troopers) through the main streets of a small German town a prominent
socialist senator and a Jewish inhabitant were publicly humiliated and subjected to

acquaintances had a discussion with Konninger, a soldier who was on home leave. Already tipsy, Kénninger
inveighed against the German leadership, noting among other things that the war was about to be lost A
tew weeks later K. reported Konninger's tirade to various persons including some dignitaries attending a
P r/" 16611" 8 at a restaurant-As a result, the Gestapo arrested Kdnninger and brought him to trial. In July
1944 he was sentenced to death for defeatism and executed. Before the Offenburg court K. submitted that
he had not intended to have the victim prosecuted and punished for his utterances. The court held, how-
ever, that when he reported his statements to the party meeting, ‘he must expect that his words would have
adverse consequences for Konninger. The accused caused proceedings against Kénninger to be instituted,
witnesses to be heard, and the victim eventually to be sentenced. It is entirely credible that the accused K
did not intend all that. However, he was to expect that this would be the result of his talk at the restaurant
He must foresee this result. He tacitly approved it. There was therefore recklessness on his part’ (67). The
court found K. guilty ofa crime against humanity (persecution on political grounds) under Article 11(1)(c)
of Control Council Law no. 10.

at A very similar case is W,, brought before the Tribunal of Waldshut (judgment of 16 February 1949,

K,, decided on 27 July 1948 by the German Supreme Court in the British Occupied Zone, is also interest-
mgHn February 1942 the accused, a member of the Waffen SS working at the headquarters of the Gestapo
m D., had denounced at his headquarters a Jewish businessman (M.) because the latter had gone to the
apartment of a non-Jew. The denunciation led to the Jew being taken into preventive custody for three
weeks" The accused was found guilty ofa crime against humanity. On appeal the Supreme Court confirmed
the judgment It held that under the relevant rules the accused had engaged in ‘offensive conduct that was
conscious and deliberate; he must be aware that he was ‘handing over the victim directly or indirectly
to forces which [would], on account of the facts in the denunciation, treat him solely according to their
purposes and ideas without being bound by considerations of justice or legal certainty’. According to the
court the accused ‘was aware that the denunciation could have entailed the most grave consequences for M,,
as the accused knew ofthe criminal and arbitrary manner in which the Gestapo abused its power atthe time”

is mental element was sufficient; it was not required for the perpetrator to have acted with ‘an inhumane
castof mind, nor was ‘approval ofthe result’required (50-1).

R. was heard by the Supreme Court in the British Occupied Zone, and decided on 27 July 1948 In March
1944 m Hamburg the accused, a member of the Nazi party, had an argument with a soldier in uniform
who had insulted the political leaders while drunk. Later on he reported him to the police, and as a result
the victim was arrested on the Eastern front, brought back to Germany in September 1944, charged with
undermining military morale and brought to trial. He was sentenced first to five years' imprisonment and

hen a death sentence was sought, but not imposed due to the Russian occupation. The Court held that
tor the denunciation to be a crime against humanity, it was necessary that ‘the offensive behaviour of the
perpetrator be conscious and intentional (or at least the perpetrator took the risk), that it actually occurred
and the perpetrator, through his act, willed that the victim be handed over to powers that did not obey the
rule of law, or at least, that he took this possibility into account’. The Court insisted that the mental element
of the crime was met if the perpetrator had intended ‘to deliver the victim to the uncontrollable power
machinery of the power and the State or at the very least he had taken the risk that he would be treated
arbitrarily. And the Court added that ‘negligence’ (Fahrlassigkett) was not sufficient (at 47).

te Supreme Court took the same position in O. (judgment of 19 October 1948) (at 106-7) and in Vi
(judgment on the same date), where it restated that, for the accused’ denunciation ofanother person to the
police to be characterized as a crime against humanity, it was necessary that a mental element be present
namely that she at least was cognizant ofand took into account the possibility that the victim, as a conse-
quence of her denunciation, would be treated in an arbitrary manner’ (at 115-16). The same judgment was
restated in other cases ofdenunciation, /. and R. (at 170), S. (at 260-1), and F. (at 367).
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inhuman treatment (they were led along in a pig cart, with demeaning inscriptions
hung around their necks and were vilified in various ways). The defendants took part
in the parade. The Court held that, as far as the involvement of three accused went, ‘it
was inconceivable’ that they, who were old officials of the Nazi party, did not at least
think it possible and consider that in the case at issue, through their participation, per-
sons were being assaulted by a system of violence and injustice; more is not required
for the mental element’ (at 232). In contrast, in the case ofanother defendant, who had
simply followed the procession among the onlookers and in civilian clothes, the Court
held that he was not guilty because he ‘had not participated in causing the offence
nor had he at least entertained dolus eventualis in taking part in the causation of the

offence (at 234).23 1t would thus seem that, according to the Court at least, some ofthe
defendants took an unjustified risk of the victims being assaulted.

As for the case law of international tribunals, it bears mentioning Blaskic (where
the AC held that to establish liability under Article 7(1) ofthe ICTY Statute for order-
ing the commission of a crime, it is required that a person orders an act or omission
with the awareness of a substantial likelihood that a crime will be committed in the
execution of that order’, because ordering with such awareness has to be regarded as
accepting the crime’, at 842) and Stakic (where the TC held that recklessness or dolus
eventualis could suffice for the crime of murder as awar crime and for extermination
as acrime against humanity, at 88587 and 642).24

23 Another significant case is P. and others. On the night after Germany’ partial capitulation (5 May
1945) four young German marines had tried to escape from Denmark back to Germany. The next day they
were caught by Danes and delivered to the German troops, who court-martialled and sentenced three of
them to death for desertion; on the very day of the general capitulation of Germany, i.e. 10 May 1945, the
three were executed. The German Supreme Court found that some ofthe participants in the trial before the
Court-Martial were guilty of complicity in a crime against humanity. According to the Supreme Court,
the glaring discrepancy between the offence and the punishment proved that the execution of the three
marines had constituted a clear manifestation of the Nazis’ brutal and intimidatory justice. The acts per-
formed by the defendants involved a crime against humanity. As for the mental element of the crime, t e
Court-held that intent (indisputably present in the case of the judges who had sentenced the marines to
death and ofthe military commander who had confirmed the sentence and ordered the execution) was not
necessarily required; recklessness, for instance in the case ofthe prosecutor, was sufficient: it is sufficient for
the defendant concerned to have taken into account the possibility and have consented to the fact that his
conduct would contribute to cause the resulting killing” (224).

In Eschner, the accused, an SS officer who had held an important position in the concentration camp of
Gross-Rosenbetween 1941 and 1945, was accused, amongother things, o fhaving requested KapoV acrim-
inal by profession, to ‘get rid of’a camp inmate who had tried to escape; the inmate had probably died. The
Wurzburg Tribunal held that the accused knew the violent behaviour of Kapo and approvingly too into
account that the inmate might suffer death as a result ofthe intended ill-treatment. Thus he willed recklessly
the death ofaman contrary to law.” However, in view of the fact that the inmate’s death was not certain, t e
court found the accused guilty of ‘attempted murder by recklessness (253).

24 As for the ICTR, see for instance Musema, TJ, at §215 and Kayishema and Ruzindana, TJ>at §146.
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3.8 CULPABLE OR GROSS NEGLIGENCE

Generally speaking, negligence entails that the person (i) is expected or required to
abide by certain standards of conduct or take certain specific precautions with which
any reasonable person should comply; (ii) acts in disregard of these standards or
precautions; and (iii) either (a) does not advert at all to the risk of harm to another
person involved in his conduct, which falls short of the standards or precautions
(simple negligence), or (b) is aware of that risk but believes that it will not occur, and
in addition takes a conduct that is blatantly at odds with the prescribed standards
(gross negligence). Mere negligence is the least degree of culpability. Normally it is not
sufficient for individual criminal liability to arise.

It would seem that, given the intrinsic nature ofinternational crimes (which always
amount to serious attacks on fundamental values) in ICL negligence operates as a
standard of liability only when it reaches the threshold ofgross or culpable negligence
(culpagravis). Given the nature ofinternational crimes, the mental element under dis-
cussion only becomes relevant when there exist some specific conditions relating to
the objective elements of the crime; that is, the values attacked are fundamental and
the harm caused is serious.5

That national legal systems may penalize a mental state that is less grave than
the one criminalized at the international level should not be surprising. Given the
consequences following from, and the stigma inherent in, international crimes, it is
only natural that international criminal rules should be more exacting, with regard to
subjective requirements ofthe offence, than some national criminal legislation.26

25 This definition of culpable negligence is in some respects at variance with that upheld in some com-
mon law and civil law countries. For instance, under the New York Penal Code, Rule 1505(4): ‘A person
acts with criminal negligence with respect to a result or to a circumstance described by a statute defining
an offence when he fails to perceive a substantial and unjustifiable risk that such result will occur or that
such circumstance exists. The risk must be of such nature and degree that the failure to perceive it consti-
tutes a gross deviation from the standard of care that a reasonable person would observe in the situation ’
Clearly, this definition corresponds to what we termed above 'inadvertent negligence’, or culpa levis (see
supra, 3.5).

26 Case law bears out the above international notion. John G. Schultz, a case brought before a US Court
of Military Appeals in 1952, deserves mention. Schultz, driving a car, had struck and killed two Japanese
pedestrians m 1950 in Japan (although Japan was still under US military occupation, this of course was
not a war crime). The US Court stated the following: ‘A careful perusal of the penal codes of most civilized
nations leads us to the conclusion that homicide involving less than culpable negligence is not universally
recognized as an offense. Even in those American jurisdictions-still relatively fewin number-which have
given statutory recognition to either negligent homicide or vehicular homicide, the degree of negligence
required is often held to be culpable’or gross™-the same as that required for involuntary manslaughter.

mposing criminal liability for less than culpable negligence is a relatively new concept in criminal law
and has not, as yet, been given universal acceptance by civilized nations’, 4 CMR (1952), 104, 115-16 (CMA
Lexis 661). On this case see also infra, 4.3, n. 8.

A definition of negligence as a possible subjective element in international crimes can be found in the
instructions given by the Judge Advocate to a Canadian Court Martial in MajorA. G. Seward. The defendant
inf; & ° ng °ther *hing’ been Chargtd With ne” i8entfi Performing his military duty while in Somalia in
19U. The particulars ofhis negligence were stated to be that he by issuing an instruction to his subordinates
t at prisoners could be abused, [he] failed to properly exercise command over his subordinates, as it was his
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Gross negligence is clearly required by the customary rules on superiors responsi-
bility (see infra 10.4) whereby a superior is responsible for the crimes of his subordi-
nates if he did not know but ‘should have known that they were about to commit, or
were committing, or had committed crimes. In this case, the superior was required to
become cognizant of, and verify, all the information necessary to monitor the activ-
ities and the conduct of his subordinates. Ifhe disregards these standards of conduct,
he acts with gross negligence and is consequently liable for dereliction of duty, ifall the
other conditions are fulfilled.Z7

Culpable negligence has also been considered sufficient in other circumstances. A
case where a court held negligence to be the mental element of a war crime is Stenger
and Crusius, decided in 1921 by the Leipzig Supreme Court.28

Another court also took into account negligence, this time with regard to crimes
against humanity: Hinselmann and others, decided by the British Court of Appeal in
the British Zone of Control in Germany, in 1947. A Trial Court had convicted a group

duty to do’. As a result of his instructions, some of his subordinates had beaten up and killed a Somali civil-
ian. In instructing the Court Martial on the notion of negligence, the Judge Advocate stated: ‘[A]s a matter
of law the alleged negligence must go beyond mere error in judgment. Mere error in judgment does not con-
stitute negligence. The alleged negligence must be either accompanied by alack of zeal in the performance of
the military duty imposed, or it mustamount to a measure of indifference or awant ofcare by Major Seward
in the matter at hand, or to an intentional failure on his part to take appropriate precautionary measures
(at 1081). The Court Martial found the defendant guilty on this count. In commenting on this finding vy
the Court Martial, the Court Martial Appeal Court of Canada stated that the Court Martial ‘must be taken
to have concluded that the respondent did issue an “abuse” order and that his doing so was no mere error
in judgment. He himself confirmed that he was taking a “calculated risk” m doing so and that nothing in
his training or in Canadian doctrine would permit the use ofthat word during the giving of orders (ibid.).
Arguably, recklessness more than negligence was at issue in this case.

27 Among the cases that may be cited to support the applicability of gross negligence in cases of superior
responsibility, Schmitt stands out. This case, concerning the commander of a concentration camp in
Breendonck, was brought before the Brussels Military Tribunal, which held in 1950 that although it is true
that generally speaking jurisprudence does not consider that, in case of murder, simple lack of action or
negligence are punishable, this however does no longer apply when a person’s failure to act amounts to the
non-fulfilment ofaduty [...] in this case failure to take action amounts to material conduct sufficient for the
realisation of criminal intent’ (at 936-7).

28 In the battle near Saarburg in Loraine between the French and the German Army, on 21 August 1914 the
accused, Crusius, a captain ofthe German army, thought that Major-General Stenger had verbally ordered
the killing ofall French wounded. Acting under this erroneous assumption, he passed on this alleged order
to his company. The Court concluded that Crusius was guilty of causing ‘death through culpable negligence
(fahrlassige T6tung) and sentenced him to two years’ imprisonment. The Court held that: ‘the act of will
which in the further course of events caused the objectively illegal outcome [...] included an act of careless-
ness which ran contrary to his duty, and neglect ofthe consideration required in the situation athand which
was perfectly reasonable to expect from the accused. Had he applied the care required of him, he would not
have failed to notice what many of his men realized immediately, namely that the indiscriminate killing o
all wounded represented an outrageous and by no means justifiable war manoeuvre [...] Captain Crusius
was certainly familiar with the provisions ofthe field operating procedures which require awritten order as
the basis for troop command by the higher troop leaders, as well as the drill manual which makes the writ-
ten order a rule, especially concerning orders for brigades and higher. This circumstance is also not entire y
without significance, particularly in view of the personality of the accused who was described as a diligent,
zealous and benevolent officer. In view of the accused’s background and personality, he should have antici-
pated the illegal outcome which was easily demonstrated even if his mental and emotional states at the time
were to be fully taken into consideration (at 2567-8).
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of German doctors and police officers of crimes against humanity, under Control
Council Law no. 10 (Article 1(c)). It had found that they were concerned with carry-
ing out, in 1944-45, sterilization operations on a number of persons of gypsy blood,
to prevent the increase of the race’ (three doctors had performed the operations and
two police officers had induced persons to sign consent to the operations by threats).
Counsel for one of the doctors, Giinther (a gynaecological specialist), argued that
there was no evidence that he knew that the gypsies were being sterilized on account of
their race. In counsel sview, the case against Glinther could only be one ofnegligence;
however, negligence was not sufficient to constitute an offence under Control Council
Law no. 10, which required extremely gross negligence. Hence, Gunther, if he were to
be convicted at all, could only be convicted under section 230 ofthe German Criminal
Code.® lhe Prosecutor countered that Glinther must have known the correct proced-
ure in the case of sterilization, but made no enquiries, and saw no legal documents. 3

The Court of Appeals found that the appellant’s frame of mind amounted to
negligence: a German law of 1933, as amended in 1935, made it clear that sterilization
operations were illegal unless: (i) they were performed to avert a serious threat to the
life and health of the person operated upon, and with the consent of that person; or
(ii) they were carried out in pursuance of an order of the Eugenics Court. The Court
of Appeals noted that in the case at issue neither of these conditions was fulfilled.3
lhe crucial point was, however, whether negligence (Fahrlassigkeit) could suffice for
the requisite mens rea in the case of a crime against humanity. The Court of Appeals
held that in the case at issue there was no suggestion that the operations were cruelly
performed, and the evidence was inadequate to establish a degree ofnegligence which
could have amounted in any event to a Crime against Humanity’. It consequently
reduced the sentence oftwo years’imprisonment to six months.2

29 Underthis provision, ‘Whoever through negligence causes bodily harm to another ispunished byapecu-

niary penalty or imprisonment up to three years’ (see A. Schonke, Strafgesetzbuchfiir das Deutsche Reich-
Kommentar, 2nd edn (Munich and Berlin: Beck, 1944), at 484; and see 172-3 for the notion of negligence).

In addition, in his view there was no difference ‘in the degree of negligence required to constitute an
offence under Section 230 and that required to constitute an offence under [Control Council] Law 10’

The operations were ofso special a nature, and the limits within which they could be legally performed
so narrow, that Gunther was put upon his enquiry before he operated. His failure to make the necessary
enquiry was negligence. Although negligence’as used by British lawyers [in English law there is negligence
when the conduct ofa person fails to measure up to an objective standard and the person ought to have fore-
seen the risk involved in his conduct; see, for instance, Smith and Hogan, 90-6.] and ‘Fahrléssigkeit’ as used
by German lawyers are not co-extensive terms [in German law there is negligence when a person, acting in
breach of a duty of precaution brings about a certain result he has not willed, and this result occurs either
because the person is not cognizant ofthe breach of duty, or else is aware that the breach may occur, but trusts
that the result will not materialize; see, for instance, Jescheck, Lehrbuch, at 563] there was undoubtedly Fahr-
lassigkeit on Glnther spart; and the sterilization ofthe persons operated upon was a bodily injury.” (68-60).

¥ As mentioned above, counsel for the appellant had argued that negligence, if any, on the part
Gnther was not serious enough to constitute an offence under Control Council Lawno. 10; German law was
therefore applicable. However, under this law, unless the rule under which a person was charged expressly
stated that negligence was sufficient, the person could not be convicted ofacriminal offence ifthe act consti-
tuting it was merely negligent and not intentional. The Court dismissed this argument. The Court of Appeal
stated as follows: “We do not accept the proposition that this is necessarily so [namely that negligence may
not amount to the requisite subjective element unless this is explicitly provided for in the relevant law]

of
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Itmaybe clearly inferred from this finding that, forthe Court of Appeals, crimes against
humanity may result from negligence, provided, however, that negligence is gross.

Finally, it should be pointed out that there are also cases where culpable negligence
has been so conceived ofas to border on recklessness.3

39 THE ICC STATUTE

As stated above, the ICC Statute contains the only international provision setting out
a general definition of the subjective element of international crimes: Article 30. This
provision envisages intent and knowledge as the only mental elements of those crimes
(as set forth in Articles 6-8 of the ICC Statute). Article 30(1) provides that ‘Unless
otherwise provided, aperson shall be criminally responsible and liable for punishment
for acrime within the jurisdiction ofthe Court only ifthe material elements are com-
mitted with intent and knowledge.” Paragraph 2 then defines those two notions. 3%
Article 30 raises two problems. First, it does not refer expressly to recklessness
or culpable negligence, although recklessness (dolus eventualis) may be held to be
encompassed by the definition of intent laid down in paragraph 2. Secondly, it always
requires both intent and knowledge, whereas there may be cases where only intent, as

where acharge under [Control Council] Law 10 is tried in a Control Commission Court; but, in the present
case, there is no suggestion that the operations were cruelly performed, and the evidence was inadequate to
establish a degree ofnegligence which could have amounted in any event to a Crime against Humanity. The
Court consequently setaside Gunther’s conviction under Control Council Lawno. 10and substituted it with
a finding that he was guilty ofan offence under section 230 of the German Criminal Code (at 60).

3B Thus in Medina, in 1971 a US military judge issued to the Court-Martial instructions with regard to
command responsibility arising in a case where the commander allegedly had actual knowledge that troops or
other persons subject to his control were in the process of committing war crimes (killing ofinnocent civilians
in the Vietnamese village of My Lai), and wrongfully failed to take the necessary and reasonable steps to ensure
compliance with the laws of war. The military judge pointed out that the legal requirements of international
law ‘placed upon a commander require actual knowledge plus a wrongful failure to act. He then stated that
the omission to exercise control must constitute culpable negligence and then pointed out that culpable neg-
ligence is a degree of carelessness greater than simple negligence. For purposes of making the distinction
between the two, you are advised that simple negligence is the absence of due care, that is an omission by a
person who is under a duty to exercise due care, which exhibits a lack ofthat degree of care for the safety ofoth-
ers which a reasonable, prudent commander would have exercised under the same or similar circumstances.
Culpable negligence, on the other hand, is a higher degree of negligent omission, one that is accompanied by
agross, reckless, deliberate, or wanton disregard for the foreseeable consequences to others of that omission;
it isan omission showing a disregard ofhuman safety. It is higher in magnitude than simple inadvertence, but
falls short of intentional wrong. The essence of wanton or reckless conduct is intentional conduct by way of
omission where there is a duty to act, which conduct involves ahigh degree oflikelihood that substantial harm
will result to others’ (at 1732-4). See also above, the Major A. G. Seward case (cited in nt. 26).

34 Para. 2 provides that; ‘For the purposes of this article, a person has intent where (a) in relation to con-
duct, that person means to engage in the conduct; (b) in relation to a consequence, that person means to
cause that consequence or is aware that it will occur in the ordinary course of events.

Para. 3 provides that; ‘For the purposes of this article, “knowledge” means awareness that a circumstance
exists or a consequence will occur in the ordinary course of events. “Know” and “knowingly” shall be con-
strued accordingly.’
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defined in the provision, is sufficient, and other cases where instead only knowledge
(which, according to the definition given in the provision, may be regarded as equiva-
lent to recklessness) would be sufficient.

To solve the first problem one may focus on the initial proviso of the rule (‘Unless
otherwise provided’): whenever a provision of the Statute or a rule of international
customary law requires a different mental element, this will be considered sufficient
by the Court. For instance, Article 28(a)(i) provides for the responsibility of superiors
where the ‘military commander or person [...] owing to the circumstances at the time,
should have known that the forces [under his effective command, control or author-
ity] were committing or about to commit [...] crimes’. Plainly, this provision envisages
culpable negligence (see supra, 3.8 as well as 11.4.4). This case would be covered by the
proviso just referred to.

Nonetheless, when a specific substantive provision of the Statute does not specify
the mental element required, one may deduce from Article 30 that one must take that
substantive provision to require intent and knowledge. In this manner the Statute may
eventually require amental elementhigherthan that setdown in customary law. Indeed,
differences may arise between customary international law and treaty law whenever a
customary rule concerning a specific crime considers as a sufficient requirement for
that crime a subjective element other than intent (for instance, culpable negligence).

As for the second problem (the use of the conjunctive ‘and’), one ought to note that
in international law the standard of construction applies that a purely grammatical
consti uction must yield to a logical interpretation whenever this is dictated by the
principle of effectiveness (ut res magis valeat quam pereat) and is consonant with the
object and purpose ofthe rule. It is therefore admissible to construe the word ‘and’as
also including the word or when this is logically required.3

310 JUDICIAL DETERMINATION OF THE
MENTAL ELEMENT

As in national law, in ICL a culpable state of mind is normally proved in court by
circumstantial evidence. In other words, one may infer from the facts of the case
whether or not the accused, when acting in a certain way, willed, or was aware, that
his conduct would bring about a certain result. To put it differently, one may normally
deduce from factual circumstances whether the action contrary to ICL was accom-
panied by a mental attitude denoting some degree of fault.

This is the position taken by national and international courts. For instance, one
can refer to the statement made by the Judge Advocate addressing a Canadian Military
Court in Johann Neitz. The question at issue was whether the accused, who had shot at

§§35 An application of this rule of construction was made by an ICTY TC in Tadic, decision of 7 May 1997
712-13. ’
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amember ofthe Royal Canadian Air Force taken prisoner by Germans, wounding the
prisoner withoutkilling him, had intended to cause his death. The Judge Advocate put
the issue to the Military Court as follows:

Intention is not capable of positive proof, and, accordingly, it is inferred from the overt
acts. Evidence of concrete acts is frequently much better evidence than the evidence of an
individual for, after all, an individual alone honestly knows what he is thinking. The Court
cannot look into the mind to see what is going on there. The individual may protest vehe-
mently what his intentions were, but such evidence is subject to human frailty and human
perfidy. Accordingly, intention is presumed from the overt act. It is a simple application of
the principle that actions speak louder than words, and, | add, often more truthfully. It is
also a well-established maxim of law that a man is presumed to have intended the natural
consequences of his acts. If one man deliberately strikes another over the head with an axe,
the law presumes he intended to kill the other. Similarly so, if one man deliberately shoots a
gun at another, an intent to kill will be presumed [...] Ifa man points a gun at another and
deliberately fires, it is presumed that he intends to kill the other. However, this is a presump-
tion of fact, but it may be rebutted’ (at 209). (The Court found the accused had committed a
war crime with intent to kill and sentenced him to life imprisonment.)

Interestingly, in Jelisican ICTY TC, in order to establish whether the accused had
entertained the special intent required for genocide, examined various statements he
had made to the effect that he wished to exterminate Muslims, for he hated them and
wanted to kill them all (§88102-4). The Court concluded, however, that these utterances
revealed a disturbed personality and consequently, for lack of the requisite special
intent, the acts of the accused were not ‘the physical expression of an affirmed resolve
to destroy in whole or in part a group as such’ (8107). The AC, while holding that the
TC had erred in acquitting the defendant of genocide (Jelisic, AJ, 8853-72), surpris-
ingly did not uphold the Appellant’srequest that the case be remitted to a TC for retrial
(8873-7)- It held that such remittal was not in the interests ofjustice’ (877).

3%  Acourt of Bosnia and Herzegovina took the same approach in Tepez with regard to intent. In setting
out the mental element ofthe crimes of torture and murder of civilians, the Sarajevo Cantonal Court stated
that ‘The accused perpetrated the crime deliberately; he was aware that together with others from Rajko
Kuj’s group he was taking part in torture, beatings and killing of prisoners. Since the accused repeated these
actions many times, he definitely wished to do that and was aware that repeated beatings of prisoners with
hard objects, fists and boots in vital parts of their bodies can certainly result in their death. By repeating
these actions it is evident that the accused wanted these people killed’ (at 7).

With regard to the subjective element of command responsibility, an ICTY TC pointed out in Delalic
and others, that it could be established 'by way of circumstantial evidence. The TC pointed out that m the
absence of direct evidence ofthe superior’s knowledge of the offences committed by his subordinates, such
knowledge cannot be presumed, but must be established by way of circumstantial evidence’ (§386).

Again, with regard to ‘knowledge’that the subordinates were committing or had committed crimes in the
case of command responsibility, an ICTY TC stated in Kordic and Cerkez that, ‘Depending on the position
ofauthority held by a superior, whether military or civilian, dejure or defacto, and his level of responsibil-
ity in the chain of command, the evidence required to demonstrate actual knowledge may be different. For
instance, the actual knowledge of a military commander may be easier to prove considering the fact that he
will presumably be part of an organized structure with established reporting and monitoring systems. In
the case of defacto commanders of more informal military structure, or of civilian leaders holding defacto
positions of authority, the standard of proofwill be higher’ (§428).
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41 THE NOTION

War crimes are serious violations of customary or treaty rules belonging to the corpus of
the international humanitarian law ofarmed conflict (IHL). As the AC ofthe ICTY stated
in Tadic (1A), (i) war crimes must consist o f‘a serious infringement’ of an international
rule, that is to say must constitute a breach ofa rule protecting important values, and the
breach must involve grave consequences for the victim?’, (ii) the rule violated must either
belong to the corpus of customary law or be part ofan applicable treaty; and (iii) ‘the vio-
lation must entail, under customary or conventional law, the individual criminal respon-
sibility of the person breaching the rule’ (894); in other words, the conduct constituting a
serious breach of international law, in addition to being an interstate violation involving
the responsibility ofthe state to which the serviceman belongs, must be criminalized.

In the same decision the AC gave the following example of a non-serious violation:
‘the fact of a combatant simply appropriating a loaf of bread in an occupied village’
would not amount to such a breach, ‘although it may be regarded as falling foul of
the basic principle laid down in Art. 46(1) of the [1907] Hague Regulations [on Land
Warfare] (and the corresponding rule of customary international law) whereby “private
property must be respected” by any army occupying an enemy territory’ (894).

War crimes may be perpetrated in the course of either international or internal
armed conflicts; that is, civil wars or large-scale and protracted armed clashes
breaking out within a sovereign state. Traditionally, war crimes were held to embrace
only violations of international rules regulating war proper; that is international
armed conflicts and not civil wars. After the ICTY AC decision in Tadic (IA) of 1995
(see infra, 4.3), it is now widely accepted that serious infringements of international
humanitarian law on internal armed conflicts may also be regarded as amounting to
war crimes proper, ifthe relevant conduct has been criminalized. As evidence of this
new trend, suffice it to mention Article 8(2)(c-f) ofthe ICC Statute.

IHL is a vast body of substantive rules comprising what are traditionally called
‘the law of the Hague’and ‘the law of Geneva’. The former set of rules includes some
Hague Conventions of 1899 or 1907 on international warfare. These rules, in add-
ition to providing for the various categories of lawful combatants, primarily regulate
combat actions (means and methods ofwarfare) and the treatment of persons who no
longer take part in armed hostilities (prisoners of war). The so-called ‘law of Geneva’
comprises the various Geneva Conventions (at present the four Conventions of 1949



82 INTERNATIONAL CRIMINAL LAW

plus the two Additional Protocols of 1977), and is essentially designed to regulate the
treatment of persons who do not, or no longer, take part in armed conflict (civilians,
the wounded, the sick and shipwrecked, as well as prisoners of war). Furthermore,
Article 3, common to the four Geneva Conventions and the Second Additional
Protocol, regulate, internal armed conflict. The Third Geneva Convention of 1949 also
regulates the various classes of lawful combatants, thereby updating the Hague rules.
In addition, the First Additional Protocol of 1977 to some extent updates those rules of
the Hague law which deal with means and methods of combat, for the sake ofsparing
civilians as far as possible from armed hostilities. It is thus clear that the traditional
distinction between the two sets of rules is fading away; even assuming it has not
become obsolete, its purpose now is largely descriptive.

War crimes may be perpetrated by military personnel against enemy servicemen or
civilians, or by civilians against either members of the enemy armed forces or enemy
civilians (for instance, in occupied territory). Conversely, crimes committed by ser-
vicemen against their own military (whatever their nationality) do not constitute war
crimes.1Such offences may nonetheless fall within the ambit ofthe military law of the
relevant belligerent.

42 THE NEED FOR A LINK BETWEEN THE
OFFENCE AND AN ARMED CONFLICT

Criminal offences, to amount to war crimes, must also have a link with an inter-
national or internal armed conflict. Many courts, chiefly the ICTY2and the ICTR,3
have restated this proposition, which can easily be deduced from the whole body of

1 This point was clarified in Pilz by the Dutch Special Court of Cassation. A young Dutchman in the
occupied Netherlands had enlisted in the German army and while attempting to escape from his unit had
been fired upon and wounded. Pilz, a German doctor serving in the German army with the rank of Haupt-
sturmfuhrer, prevented medical and other aid or assistance being given by a doctor and hospital orderly to
the wounded Dutchman, and in addition, ‘in abuse ofhis authority as a superior’, ‘ordered or instructed a
subordinate to kill the wounded [man] by means ofa firearm’ (at 1210), as a result of which the Dutchman
died. The Court held that the offence was not awar crime, for ‘the wounded person was part ofthe occupying
army and the nationality ofthis person is therefore irrelevant, given that, by entering the military service of
the occupying forces, he removed himselffrom the protection ofinternational lawand placed himselfunder
the laws ofthe occupying power’ (at 1210): consequently, the offence constituted acrime ‘within the province
of the internal law of Germany’ (at 1211).

See also the decision in Motosuke delivered by a Temporary Court Martial ofthe Netherlands East Indies,
at Amboina. Motosuke, a Japanese officer, had been accused, among other things, ofhaving ordered the exe-
cution by shooting ofa Dutch national named Barends, who, during the occupation of Ceram by Japanese
armed forces, had joined the Gunkes, a corps of volunteer combatants composed mainly of Indonesian
natives serving with the Japanese army. The Court held that byjoining the Japanese forces, Barends had lost
his nationality. His killing by Japanese forces was not considered a war crime (at 682-4).

2 See Tadic (TJ), at §8573; Delalic and others (TJ, §193).

3 See the following decisions by TCs: Akayesu (88630-4, 638—44), Kayishema and Ruzindana (§8185-9,
590-624), Musema (88259-62, 275, and 974). In all these cases the Court eventually found that the link
required was lacking.
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international humanitarian law ofarmed conflict. This applies in particular to offences
committed by civilians, although courts have also required the link or nexus with an
armed conflict in the case of crimes perpetrated by members ofthe military .4

Special attention should be paid to crimes committed by civilians against other civil-
ians. They may constitute war crimes, provided there is alink or connection between the
offence and the armed conflict. In the absence of such a link, the breach simply consti-
tutes an ordinary’criminal offence under the law applicable in the relevant territory.5

4 In this respect a case worth mentioning is Lehnigk and Schuster, decided by the Italian Court of Assize
of S. Maria Capua Vetere in 1994. In October 1943, after Italy had declared war against Germany and while
the German troops were pulling out as a result ofthe military advance ofthe Allied forces in Southern Italy,
a German unit including the two accused killed 22 Italian civilians who had taken shelter in a farm, to avoid
being caught in the adverse consequences of the armed conflict under way. A case was brought against the
two Germans in absentia (in Germany one of the two accused had been acquitted because the crime was
covered by a statute of limitation, while the legal condition ofthe other was unclear, although criminal pro-
ceedings had been instituted against him). The Italian Court first asked itself whether the crime with which
the two accused were charged should be regarded as ordinary murder or ‘murder against the laws and cus-
toms ofwar’, or in other words awar crime (at 8). In this respect the Court stated that a murder may amount
towar crime only ifitwas proved that there exists ‘an objective link [ofthe offence] with the demands ofwar’
or, in other words, if the offence had ‘a war-like nature’; namely it had a link with war and did not ‘prove to
be generically linked to war’ (at 9). The Court then dwelled at length on the facts and concluded that what
some witnesses had stated (namely that the German unit had killed the civilians in the farm, in the dark,
because they had seen light signals from the farm and feared that there could be partisans or enemy troops)
was not correct; the killing was not carried out as a response to, or out of fear of, enemy action, and did not
serve any military purpose; indeed the Germans had killed the civilians only out of intolerance and hatred
for the Italian people’ (at 26-30); hence, the murder was not linked to war and could not be classified as awar
crime (at 30). That these conclusions totally lack legal merit is patent: the Court undisputedly misinterpreted
the laws of war. Clearly, even assuming that the killing only resulted from hatred, it was still a war crime:
subjective motives do not have legal relevance in this context.

In Kunarac and others the ICTY AC clarified the link between a criminal offence and an armed conflict
necessary for the offence to constitute awar crime: ‘What ultimately distinguishes awar crime from a purely
domestic offence is that a war crime is shaped by or dependent upon the environment—the armed con-
flict—in which it is committed. It need not have been planned or supported by some form of policy. The
armed conflict need not have been causal to the commission of the crime, but the existence of an armed
conflict must, at a minimum, have played a substantial part in the perpetrator’ ability to commit it, his
decision to commit it, the manner in which it was committed or the purpose for which it was committed.
Hence, ifit can be established, as in the present case, that the perpetrator acted in furtherance ofor under the
guise ofthe armed conflict, it would be sufficient to conclude that his acts were closely related to the armed
conflict. The Trial Chamber’s finding on that point is unimpeachable’ (AJ §58). The AC added that ‘In deter-
mining whether or not the act in question is sufficiently related to the armed conflict, the Trial Chamber may
take into account, inter alia, the following factors: the fact that the perpetrator is a combatant; the fact that
the victim is a non-combatant; the fact that the victim is a member of the opposing party; the fact that the
act may be said to serve the ultimate goal ofa military campaign; and the fact that the crime is committed as
part ofor in the context ofthe perpetrator’ official duties’ (859).

In Brdanin the TC had found that members ofthe Bosnian Serb police and the army had committed rapes
in Teslic during weapons’ searches (TJ, §8140, 154, 523). On appeal the defendant argued that these were
‘individual domestic crimes’with no link with the armed conflict. The AC dismissed the contention, stating
that the rapes had been perpetrated in the context of an armed conflict: ‘crimes committed by combatants
and by members of forces accompanying them while searching for weapons during an armed conflict, and
taking advantage of their position, clearly fall into the category of crimes committed “in the context of the
armed conflict”’ (AJ §256).

5 The Swiss Appellate Military Tribunal aptly confirmed this proposition in Niyonteze. The accused was a
Rwandan arrested in Switzerland and accused ofhaving instigated, and in some cases ordered, the murder of
civilians in Rwanda in 1994 in his capacity as mayor of a local ‘community’ (commune). The Tribunal could
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43 ESTABLISHING WHETHER A SERIOUS
VIOLATION OF IHL HAS BEEN
CRIMINALIZED

As pointed out above, in order for a serious violation of IHL to become awar crime, it
is necessary that the violation be criminalized. The question then becomes one ofhow
to determine whether this is the case.

The point of departure is the observation that the failure ofthe relevant rules of IHL
toprovide forany courts orcriminal proceedings in the event ofthe rule being breached
isnot determinative ofthe issue. What matters isthat criminal or military courts have
in fact adjudicated breaches of IHL. Various courts rightly held this view.6

A second, general and preliminary, remark concerns the need to avoid the follow-
ing simplistic proposition: to determine whether aparticular act may be termed a war
crime, one need only establish that the act breaches IHL, since all violations ofthe laws
ofwar are war crimes under national law and military manuals. The Judge Advocate at
a Canadian Military Court pronouncing in 1946 on awar crime in Johann Neitz took
this view. After noting that, under Canadian law, awar crime was any ‘violation ofthe
laws and usages of war committed during any war in which Canada had been or may
be engaged at any time’, the Judge Advocate added

The test of criminal responsibility is therefore not properly applicable, and the issue upon
any charge isnot ‘did the accused commit a crime?’as we understand the word ‘crime’under
our criminal law, but ‘did he violate the laws and usages of war’? (195-6).

not apply the Genocide Convention since Switzerland had not yet ratified it. The Tribunal held, therefore,
that it would apply the laws of warfare and the provisions of the Geneva Conventions applicable to internal
armed conflicts as well as the Second Protocol of 1977. Faced with the question whether a civilian could be
held responsible for war crimes where he had instigated or ordered the murder of other civilians, the Tribu-
nal held that Anyone, whether military or civilian, who attacks a civilian protected by the Geneva Conven-
tions [...] breaches these Conventions and consequently falls under Article 109 of the Swiss Penal Military
Code [providing for the punishment ofwar crimes]. This Appellate Tribunal thus differs from the judgments
ofthe ICTR, which require a close link between the breach and an armed conflict and confine the applica-
tion of the Geneva Conventions to persons discharging functions within the armed forces or the civilian
government (Musema §8259[-62] and Akayesu §8642-3). Nevertheless this Tribunal considers that in any
case there must exist alink between the breach and an armed conflict. If, within the framework ofa civil war,
where civilians ofthe two sides are both protected by the Geneva Conventions, a protected person commits
a breach against another protected person, it is necessary to establish a link between this act and the armed
conflict. Ifsuch link is lacking, the breach does not constitute awar crime but an ordinary offence (infraction
de droit commun)’ (39-40). In the case at bar, the Tribunal found this link in the fact that the accused was the
mayor ofthe commune, and exercised dejure and defacto authority over the local citizens; it was thus in his
capacity as a public official’or civil servant that he committed the crimes (40-1).

The Tribunal Militatre de Cassation upheld the ruling in its decision of 27 April 2001 on the same
case (89).

6  See, for instance, the IMT in Goring and others (at 220-1), a US Military Tribunal sitting at Nuremberg
in List and others (the so-called Hostages case) (at 635), and in Ohlendorf and others (the so-called
Einsatzgruppen case) (at 658), as well as the US Supreme Court in Exparte Quirin (at 465).
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This approach is not convincing, as not all violations of international humanitarian
law amount to war crimes, as pointed out in Tadic (I1A) (894), although they may give
rise to state responsibility.

These points having been established, several situations need to be distinguished.
First, it may be that aviolation has been consistently considered awar crime by national
orinternational courts (this is, for example, true for the most blatant violations, such as
unlawfully killing prisoners of war or innocent civilians, shelling hospitals, refusing
quarter, killing shipwrecked or wounded persons, and so on). The existence of war
crimes cases on aparticular matter may sometimes be considered sufficient for holding
the breach to be awar crime. However, strictly speaking, the existence ofafew (possibly
isolated) war crimes decisions may not be enough. Itwould be better ifit were possible
to show that the breach is considered a war crime under customary international law,
in which case there would have to be widespread evidence that states customai iiy pros-
ecute such breaches as war crimes and that they do so because they believe themselves
to be acting under a binding rule of international law {opiniojuris).

A second possible instance isthatabreach istermed awar crime by the Statute ofan
international tribunal. In this case, even if the breach has never been brought before a
national or international tribunal, it may justifiably be regarded as a war crime—or, at
least, as awar crime falling under the jurisdiction of that international tribunal.

Athird, and more difficult, category iswhen the case law and statutes ofinternational
tribunals are absent or silent on the matter/ In such a case, how is one to determine
whether violating a prohibition of international humanitarian law amounts to a war
crime? In light of the case law (see List and others (Hostages case), John G. Schultz,
Tadic (IA), and Blaskic, to which I will presently return) and the general principles
of ICL, one is entitled, in seeking an answer to the question, to examine: (I) military
manuals; (ii) the national legislation of states belonging to the major legal systems of
the world; or, if these elements are lacking, (iii) the general principles of criminal just-
ice common to nations ofthe world, as set out in international instruments, acts, reso-
lutions and the like; and (iv) the legislation and judicial practice ofthe state to which
the accused belongs or on whose territory the crime has allegedly been committed.

Let us now take a look at how courts have gone about this matter.

In List and others (Hostages case) the defendants were high-ranking officers in
the German armed forces charged with war crimes and crimes against humanity.
They were accused of offences committed by troops under their command during
the occupation of Greece, Yugoslavia, Albania, and Norway, these offences mainly
being reprisal killings, purportedly carried out in an attempt to maintain order in the
occupied territories in the face of guerrilla opposition, or wanton destruction ofprop-
erty not justified by military necessity. They claimed that Control Council Law no. 10,
on the basis of which they stood accused, was an ex postfacto act and retroactive in
nature. The Tribunal rejected the contention, holding that the crimes defined in that7

7 An example is the prohibition on the use of weapons that are inherently indiscriminate or cause
unnecessary suffering.
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Law were crimes under pre-existing rules of international law, ‘some by conventional
law and some by customary law’. It went on to state that the war crimes at issue were
such under the Hague Regulations of 1907 and then added

In any event, the practices and usages of war which gradually ripened into recognized cus-
toms with which belligerents were bound to comply, recognized the crimes specified herein
as crimes subject to punishment. It is not essential that a crime be specifically defined and
charged in accordance with a particular ordinance, statute or treaty if it is made a crime by
international convention, recognized customs and usages or war, or the general principles
ofcriminal justice common to civilized nations generally (634-5).

The Tribunal then noted that the acts at issue were traditionally punished, adding
that, although no courts had been established nor penalties provided for the commis-
sion ofthese crimes, ‘this is not fatal to their validity. The acts prohibited are without
deterrent effect unless they are punishable as crimes’ (635).

It was the AC of the ICTY that best addressed the issue under discussion, in
Tadic (IA). The question in dispute was whether the accused could be held crimin-
ally liable for breaches of international humanitarian law allegedly committed in an
internal armed conflict; in other words, whether he could be held responsible for war
crimes perpetrated in a civil war. The AC first considered whether there were cus-
tomary rules of international humanitarian law governing internal armed conflicts,
and answered in the affirmative (§896-127). It then asked itself whether violations
of those rules could entail individual criminal responsibility. For this purpose, the
Court examined national cases, military manuals, national legislation, and resolu-
tions ofthe UN Security Council. It concluded in the affirmative (§8128-34) and then
added that in the case at issue this conclusion was fully warranted ‘from the point of
view of substantive justice and equity’, because violations of IHL in internal armed
conflicts were punished as criminal offences in the countries concerned, that is both
the old Socialist Federal Republic of Yugoslavia and in Bosnia and Herzegovina. As
the Court noted, ‘Nationals of the former Yugoslavia as well as, at present, those of
Bosnia-Herzegovina were therefore aware, or should have been aware, that they were
amenable to the jurisdiction of their national criminal courts in cases of violation of
international humanitarian law’ (8135; see also §136).

An ICTY TC returned to the question in Blaskic. The defence contended that viola-
tions of common Article 3 of the four 1949 Geneva Conventions (on internal armed
conflict) did not entail criminal liability. The TC dismissed this contention by noting,
first, that those violations were envisaged in Article 3 ofthe ICTY Statute, conferring
jurisdiction on the Tribunal, and secondly, that the criminal code of Yugoslavia, taken
over in 1992 as the criminal code of Bosnia and Herzegovina (the place where the
alleged offences had been committed), provided that war crimes perpetrated either
in international or in internal armed conflicts involved the criminal liability of the
perpetrator (8176).8

8  The question was also dealt with, albeit in less compelling terms, by a US Court of Military Appeals
m John G. Schultz. The accused, a former captain ofthe US Air Force who had returned to civilian life had
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44 THE OBJECTIVE ELEMENTS

441 GENERAL

In order to identify the main legal features of the prohibited conduct, it is necessary
to consider in each case the content of the substantive rule that has been allegedly
breached. This should not be surprising. No authoritative and legally binding list of
war crimes exists in customary law. An enumeration can only be found in Article 8
ofthe ICC Statute, which is not, however, intended to codify customary law. It should
also be noted, more generally, that the principle of legality or nullum crimen sine lege
(traditionally laid down in national legal systems, particularly those of civil law coun-
tries) is upheld in ICL only in a limited way (see supra, 2.3). Hence in each case the
objective element of the crime can essentially be inferred from the substantive rule of
international humanitarian law allegedly violated.

For a subcategory of war crimes, namely those acts that are provided for in terms
and defined by the 1949 Geneva Conventions and Additional Protocol | of 1977 as
‘grave breaches’, a further requirement is provided for: such acts must be committed
within the context ofan international armed conflict. The ICTY AC held in Tadic (1A)
that a customary rule was in statu nascendi, that is in the process of forming, whereby
‘grave breaches’could also be perpetrated in internal armed conflicts; instead, accord-
ing to Judge Abi-Saab’s Separate Opinion in that case, such arule had already evolved.

killed two Japanese pedestrians in Japan in 1950. He was tried by a US General Court Martial on charges of
involuntary manslaughter and drunken driving, in violation of Articles of War (respectively, 93 and 96). The
Judge Advocate General of the Air Force appealed the case on, among other grounds, the issue of whether
the Court Martial had jurisdiction over the accused and the offences charged. The Court of Appeals, having
found that the accused was neither a ‘retainer to the camp’nor a ‘person accompanying or serving with the
US Armies’, hence not amenable to a US Court Martial’sjurisdiction on these grounds, asked itselfwhether
he fell under the category of‘any other person who by the law ofwar is subject to trial by military tribunals.
To answer this question it noted, among other things, that USjurisdiction extended to two types of offences:
first, crimes committed against the civilian population made ‘punishable by the penal codes ofall civilized
nations’, namely war crimes; secondly, ‘crimes condemned by local statute which the military occupying
power must take cognizance of inasmuch as the civil authority is superseded by the military’. The Court
first looked into the first category, to establish whether the offence at issue fell within such category. Hav-
ing reached a negative conclusion, it turned to the second category, and concluded that the offence came
within its purview. Let us now briefly see how the Court discussed the class of war crimes in alengthy obiter
dictum.

The Court noted that this category ‘finds its basis in the customs and usages of civilized nations’. It then
went on to say that, ‘Itis [...] no obstacle to finding a particular offence to be aviolation ofthe law ofwar that
it has not yet been precisely labelled as such. On the other hand, of course, we are not free to add offences
at will. In deciding whether an offence comes within the common law of war, we must consider the inter-
national attitude towards that offence. The power to define such offences is derived from Articles of War 12
and 15 [...] and itis no objection that Congress has not codified that branch of international law or defined
the acts which that law condemns [...J We shall assume that a crime may become aviolation of the law of
war ifuniversally recognized as an offence even though it contains no element of specific criminal intent. A
careful perusal ofthe penal codes of most civilized nations leads us to the conclusion that homicide involv-
ing less than culpable negligence is not universally recognized as an offence’ (114-16).
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Atpresent, in light ofthe recent trends in the legislation or practice of states,9the con-
tention is perhaps warranted that a customary rule has indeed emerged. However, it
would seem plausible to interpret this rule to the effect that it only confers on states
the power to search for and bring to trial or extradite alleged authors ofgrave breaches
committed in internal armed conflicts; the rule does not go so far as to also impose
upon states an obligation to seek out and try or extradite those alleged authors (as is
instead the case for grave breaches perpetrated in international armed conflicts).

442 CLASSES OF WAR CRIME

War crimes can be classified under different headings. The following classification
is based on some objective criteria, and may prove useful, although of course it only
serves descriptive purposes: (i) war crimes committed in international armed conflicts
(that is, between two or more states, or between a state and a national liberation move-
ment, pursuant to Article 1(4) of the First Additional Protocol of 1977); and (ii) war
crimes perpetrated in internal armed conflicts (that is, large-scale armed hostilities,
other than internal disturbances and tensions, or riots or isolated or sporadic acts
of armed violence, between state authorities and rebels, or between two or more
organized armed groups within a state). Traditionally, states and courts have held that
war crimes may only be committed during wars proper. Violations of international
law committed in the course of internal armed conflicts were not criminalized. Thus,
aglaring and preposterous disparity existed. As stated above, in 1995, a seminal judg-
ment ofthe ICTY AC in Tadic (1A) (§897-137) signalled a significant advance: the AC
held that war crimes could be committed not only in international armed conflicts but
also in internal armed conflicts. Since then the view has been generally upheld and the
ICC Statute definitively consecrates it in Article 8(2)(c)-(f).
Both classes include the following:

i Crimes committed against persons not taking part, or no longer takingpart,
armed hostilities. In practice by far the most numerous crimes are committed against
civilians,idor armed resistance movements in occupied territory,ll and include sexual

n

9  For instance, Article 8 of the Netherlands Criminal Law in Time of War Act (1952) provides that

national courts have jurisdiction over all violations of the laws and customs of war. The law has been
interpreted to apply to internal conflicts as well (Article 1 (3) states that the term ‘war’ includes civil war).
Article 3 ofthat law provides that courts may exercise universal jurisdiction over violations ofthe laws and
customs ofwar. In Switzerland an amendment to the Criminal Code of 13 December 2002 provides for crim-
inal jurisdiction over violations of IHL in internal armed conflict as well. In Germany Section 1ofthe Code
of Crimes Against International Law applies the universality principle to all international crimes such as
genocide, war crimes, and crimes against humanity, whether or not committed in Germany. This provision
is strengthened by Section 153ffofthe Code of Criminal Procedure, which also lays down a duty of investi-
gation and prosecution for international crimes committed abroad.

10 See, for instance, von Falkenhausen and others (at 867-93), Bellmer (at 541-4), Lages (at 2-3), Wagener
and others (at 148), Sch. O. (at 305-7), Sergeant W. (decision of 18 May 1966, at 1-3; decision of 14 July 1966,
at 2). For fairlyrecent cases see for instance Major Malinky Shmuel and others (at 10-137), Calley (at 1164-84),
Tzofan and others (Yehuda Meir case) at 724-46, Sablic and others (at 37-135).

11 See, for instance, the SIPO Brussels case (at 11518-26), Aliens and others (at 225-47).
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violence againstwomen.22In particular, they are perpetrated against persons detained
in internment or concentration camps.13 They are also committed against prisoners
ofwar.4

In the case of international armed conflicts, serious war crimes against one of the
‘protected persons’ (wounded, shipwrecked persons, prisoners of war, civilians on
the territory of the Detaining Power or subject to the belligerent occupation of an
Occupying Power) or protected objects’provided for in the 1949 Geneva Conventions,
as well as the First Additional Protocol are termed ‘grave breaches’. Grave breaches are
defined in the following provisions: Articles 50, 51, 130, and 147 of the First, Second,
Third, and Fourth Geneva Conventions, respectively, as well as in Article 85 of the
First Additional Protocol. They include wilful killing, torture or inhuman treatment,
including biological experiments, wilfully causing great suffering or serious injury to
body or health, extensive destruction and appropriation of property, not justified by
military necessity and carried out unlawfully and wantonly. The essential feature of
‘grave breaches’is that they are subject to universal jurisdiction’ofall states parties to
the Convention and the Protocol: any contracting state is authorized as well as obliged
to search for and bring to trial—or, alternatively, extradite to a requesting state—any
person suspected or accused of a grave breach (whatever his or her nationality and the
territory where the grave breach has allegedly been perpetrated) who happens to be
on its territory.

12 Inthis respect it isworth mentioning two cases brought after the Second World War before the Dutch
Temporary Court Martial in Batavia (Indonesia). The first is Washio Awochi. The accused, a Japanese civil-
ian who managed a club for Japanese civilians in Indonesia, had procured or arranged the procurement of
girls and women for the club’ visitors, forcing them into prostitution; they were not free to leave the part
of the club where they had been confined. The Court held that the defendant was guilty of the war crime
of*“forcing into prostitution and sentenced him to 10 years’imprisonment (at 1-15). In Takeuchi Hiroe the
accused, a Japanese national, had used violence or threats ofviolence against a young Indonesian woman,
and had forced her to have sexual intercourse with him. The Court found him guilty ofthe war crime of rape
and sentenced him to five years’ imprisonment (at 1-5).

See also some cases of rape brought before the ICTY: Furundzija (§§165-89) and Kunarac and others
(88436-64 and 630-87,717-45, 785-98, 806-22).

13 Among the numerous cases on this matter, one may recall various ones concerning the ill-treatment
of persons detained in the concentration camps instituted in Poland, such as Auschwitz (see Mulka and
others), in Germany, at Dachau (see Martin Gottfried and others), by the German occupying troops in
Majdanek (see Gotzfrid, at 2-70), in camps in Belgium (see, for instance, Kdpperlmann as well as KW. (at
565-7) and K. (at 653-5), in Amersfoort (Netherlands) (see for instance Kotélla), or in Bolzano (lItaly) (see,
for instance, Mittermair, at 2-5, Mitterstieler, at 2-7, Lanz, at 2-4, Cologna, at 2-9, Koppelstatter and oth-
ers, at 3-7) or in the Italian camp of Fossoli (see Gutweniger, at 2-4), or in internment camps in the former
Yugoslavia (see, for instance, Saric, 2-6). Such crimes may even be perpetrated by internees against other
internees (see, for instance, Ternek, at 3-11, and Enigster, at 5-26).

14 See, for instance, some cases brought after the First World War before the Leipzig Supreme Court.
Heynen (at 2543-7), Miller (at 2549-52) and Neumann (at 2553-6). See also other cases, relating to the Sec-
ond World War: Mélzer (at 53-5), Feurstein and others (at 1-26), Krauch and others (at 668-80), Weiss and
Mundo (at 149), Gozawa Sadaichi and others (at 195-228), General Seeger and others (Vosges case), at 17-22;
St Die case, at 58-61; La Grande Fosse case, at 23-7; Essen lynching case, at 88-92.
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In the case of internal armed conflict,’5the same violations are prohibited and may
amount to awar crime ifthey are serious. In this connection reference should be made
to Article 3 common to the four 1949 Geneva Conventions, Additional Protocol Il
(especially Article 4 thereof),16as well as Article 4 of the ICTR Statute.l7 As noted
above, there is no treaty provision characterizing violations of these rules as ‘grave
breaches and consequently attaching to such classification all the ensuing conse-
quences at the procedural level (power and duty to exercise universal jurisdiction over
the alleged offender). Nor, it would seem, has a customary rule evolved imposing upon
states (and the rebellious group engaged in a civil war) the obligation to search for and
bring to trial (or extradite) persons suspected or accused ofagrave breach perpetrated
in an internal armed conflict.

2. Crimes against enemy combatants or civilians, committed by resorting to pro-
hibited methods of warfare. Examples include intentionally directing attacks against
the civilian population in the combat area or individual civilians in the combat area
not taking part in hostilities; committing acts or threats ofviolence the primary pur-
pose ofwhich is to spread terror among the civilian population; intentionally launch-
ing an indiscriminate attack affecting the civilian population or civilian objects in
the knowledge that such attack will cause excessive loss of life, injury to civilians, or
damage to civilian objects; intentionally making non-defended localities or demilita-
rized zones the object of attack; intentionally making a person the object of attack in
the knowledge that he is hors de combat; intentionally attacking medical buildings,
material, medical units and transport, and personnel; intentionally using starvation
of civilians, as a method of warfare by depriving civilians of objects indispensable
to their survival, including wilfully impeding relief supplies; intentionally launching
an attack in the knowledge that such attack will cause widespread, long-term, and
severe damage to the natural environment; utilizing the presence ofcivilians or other
protected persons with a view to rendering certain points, areas, or military forces
immune from military operations; declaring that no quarter will be given, that is, that
enemy combatants will be killed and not taken prisoner.

It should be noted that, the substantive rules of IHL on this matter being pur-
posely loose, so far very few cases have been brought before national or international
courts concerning alleged violations of rules on the conduct of hostilities entailing
the criminal liability ofthe perpetrators.i8Strikingly, more cases involving the alleged

For acase where a court has endeavoured to define the notion of‘internal armed conflict’see Ministere
public and Centrepour Vegalite des chances et la lutte contre le racism v. C. and B. (at 5-7). Other cases where
courts had to pronounce on whether or not the conflict was internal, include: Osvaldo Romo Mena (decision
o t e Supreme Court of Chile of 26 October 1995, at 3, and decision of 9 September 1998, at 2-5) Chilean
state ofemergency case (at 1-3), and G. (Swiss Military Tribunal, at 7).

16 *“ “ where a court has held that Additional Protocol 1l was applicable, see Applicability ofthe
econd Additional Protocol to the Conflict in Chechnya (Chechnya case) (at 2-3). See also Constitutional
Conformity ofProtocol I (825).
17 Fora case ofwar crimes in civil war, see Nwaoga (at 494-5).
18 For instance, see the General Jacob H. Smith case, decided by a US Court Martial on 3 May 1902
concerning the order that no quarter should be given (at 799-813). Before the Nuremberg IMT Admirals
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breach of rules of IHL on the conduct of hostilities have been brought before interstate
courts, pronouncing on state responsibility.19

3. Crimes against enemy combatants and civilians, involving the use ofprohibited
means of warfare. Examples include employing weapons, projectiles, and materials
which are of a nature to cause superfluous injury or unnecessary suffering; employ-
ing poison or poisoned weapons, or asphyxiating, poisonous, or other gases, and all
analogous liquids, materials, or devices; using chemical or bacteriological weapons;
employing expanding bullets or weapons, the primary effect of which is to injure by
fragments not detectable by X-rays, or blinding laser weapons;2 employing booby-
traps or land mines indiscriminately, that is, in such away as to hitboth combatants and
civilians alike, or anti-personnel mines which are not detectable; employing napalm and
other incendiary weapons in a manner prohibited by the 1980 Protocol 11 to the afore-
mentioned Convention (for instance, by making a military objective ‘located within a
concentration of civilians the object of attack by air-delivered incendiary weapons’).

What | have pointed out above, with regard to breaches of international rules on
methods ofwar, a fortiori applies to violations of rules on means ofwarfare, the latter
category of rules being even more difficult to apply than the legal standards on the
conduct of hostilities.

4. Crimes against specially protected persons and objects (such as medical per-
sonnel units or transport, personnel participating in relief actions, humanitarian

Donitz and Reeder were charged with, but acquitted of, waging unrestricted submarine warfare (see Trial of
the Major War Criminals, vol. I, 311-12 and 316-17). See also the William L. Calley case, revolving around
the killing of Vietnamese civilians in the village of My Lai (see the Instructions ofthe Military Judge to the
Court Martial, March 1971, at 1703-27, as well as the decision of 16 February 1973 ofthe US Army Court o
Military Review, 1131). The van Anraat case, brought before the Hague District Court and subsequentlyt e
Hague Appeal Court, relates to complicity in a war crime (the accused sold chemicals for the manufacture
of prohibited chemical weapons to Iraqi authorities).

As for international courts, see ICTY, TC Blaskic (unlawful attacks against civilians and civilian prop-
erty; destruction of institutions dedicated to religion); Galic (on sniping and shelling at civilians in Sara-
jevo); Strugar (on the shelling of Dubrovnik); Martic (on the shelling of Zagreb).

On this issue, see the important remarks by P. Gaeta, ‘A neglected category ofwar crimes; violations of the
law on the conduct of hostilities’ 19 EJIL (2008), forthcoming.

19 For instance, see some cases brought before the Eritrea-Ethiopia Claims Commission, Partial Award,
Centralfront, Ethiopia’ Claim 2, judgment of 28 April 2004, as well as the judgment of 19 December 2005
(Partial Award, Western and Eastern Fronts, Ethiopias Claims | and 2). See also a few cases brought before the
European Court on Human Rights; Isayeva, Ysupova and Bazaieva v. Russia, Isayevav. Russia and Khatsiyeva
and others. See also some cases brought before the Inter-American Court of Human Rights: Plande Sanchez
Massacrev. Guatemala; case Las Palmerasv. Colombia; case ofthe massacre ofMapiripan v. Colombia. See also
the decision ofthe Inter-American Commission of Human Rights on Juan Carlos Abella Argentina.

Seldom have national courts pronounced upon the conduct of hostilities, and always within the context o
civil, not criminal, action. See for instance Shimoda and othersv. The State ofJapan, judgment ofthe District
Court of Tokyo (on the atomic bombing of Hiroshima and Nagasaki), at 1688-1702.

20 According to the definition ofthe 1995 Protocol 1V to the Convention on Prohibitions or Restrictions
on the Use of Certain Conventional Weapons Which Maybe Deemed to be Excessively Injurious or to Have
Indiscriminate Effects, adopted at Geneva on 10 October 1980, the latter are ‘laser weapons specifically
designed, as their sole combat function or as one oftheir combat functions, to cause permanent blindness to
un-enhanced vision, that is to the naked eye or to the eye with corrective eyesight devices.’
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organizations such as the Red Cross, or Red Crescent, or Red Lion and Sun units, UN
personnel belonging to peace-keeping missions, etc.).

5. Crimes consisting of improperly usingprotected signs and emblems (such as a flag
of truce; the distinctive emblems of the Red Cross, or Red Crescent, or Red Lion and
Sun, plus the emblem provided for in the Third Additional Protocol of 8 December
2005 (the emblem composed ofared frame in the shape ofa square on edge on awhite
ground ); perfidious use of a national flag or of military uniform and insignia, etc.).

6. Conscripting or enlisting children under the age offifteen years or using them to
participate actively in hostilities (in either international or internal armed conflicts).
According to the AC ofthe SCSL (Norman, Decision on Preliminary Motion Based on
Lack ofJurisdiction, 853) child recruitment was criminalised before it was explicitly
set out as a criminal prohibition in treaty law and certainly by November 1996, the
starting point of the time frame relevant to the indictment’(against the defendants
in that case). This proposition was restated by a TC of the SCSL in Brima and others
(88727-8), where the elements of the crime were set out (§729).

45 THE SUBJECTIVE ELEMENTS

The subjective  or mental element (mens rea) ofthe crime is sometimes specified by
the international rule prohibiting a certain conduct.

Thus, for instance, Article 130 ofthe Third Geneva Convention of 1949 (on prisoners
ofwar) enumerates among the grave breaches’ofthe Convention the ‘wilful killing [of
prisoners ofwar], torture or inhuman treatment, including biological experiments’as
well as wilfully causing great suffering or serious injury to body or health’ofaprison-
ers ofwar, or ‘'wilfully depriving aprisoner of war ofthe rights of fair and regular trial
prescribed in [the] Convention. The word ‘wilful’ obviously denotes criminal intent,
namely the intention to bring about the consequences of the act prohibited by the
international rule (for instance, in the case of ‘wilful killing’ proof must be produced
ofthe intention to cause the death ofthe victim; in the case o f'wilfully causing great
suffering it must be proved that the perpetrator had the intention to cause great suf-
fering, etc.). The same holds true for other similar provisions, such as Article 147 ofthe
Fourth Geneva Convention (on civilians), as well as provisions ofother treaties, such as
Article 15 ofthe 1999 Second Hague Protocol for the Protection of Cultural Property
in the Event of Armed Conflict. (This provision, in enumerating the serious violations
ofthe Protocol entailing individual criminal liability, makes such liability contingent
upon the fact that the author of the ‘offence’has perpetrated it ‘intentionally’)

One can also mention Article 85(3) of the First Additional Protocol of 1977. This
provision subordinates the criminalization of such acts as attacking civilians or
undefended localities, or demilitarized zones, or perfidiously using the distinctive
emblem of the Red Cross, Red Crescent or Red Lion and Sun, to three conditions:
(i) the acts must be committed ‘wilfully’ (i) they must be carried out in violation ofthe
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relevant provisions of the Protocol; and (iii) they must cause death or serious injury to
body or health. Thus, the provisions clearly require intent or at least recklessness (so-
called dolus eventualis), which exists whenever somebody, although aware ofthe likely
pernicious consequences of his conduct, knowingly takes the risk of bringing about
such consequences (see supra, 3.7).

For other acts, the same provision also requires ‘knowledge as a condition of crim-
inal liability. This, for instance, applies to ‘launching an indiscriminate attack affect-
ing the civilian population or civilian objects in the knowledge that such attack will
cause excessive loss of life, injury to civilians or damage to civilian objects’ (Article
85(3)(b)); or to ‘launching an attack against works or installations containing danger-
ous forces in the knowledge that such attack will cause excessive loss of life, injury to
civilians or damage to civilian objects” (Article 85(3)(c)). As we have seen (3.6.1), in
criminal law ‘knowledge’ is normally part of ‘intent” (dolus) and refers to awareness
ofthe circumstances forming part ofthe definition ofthe crime. However, in the con-
text of the provision at issue, ‘knowledge’ must be interpreted to mean ‘predictability
of the likely consequences of the action’ (recklessness or dolus eventualis). Therefore,
for an act such as that just mentioned to be regarded as a war crime, evidence must
be produced not only of the intention to launch an attack, for instance an attack on
a military objective normally used by civilians (e.g. a bridge, a road, etc.), but also of
the foreseeability that the attack was likely to cause excessive loss of life or injury to
civilians or civilian objects. In other instances, international rules require knowledge
in the sense of awareness of a circumstance of fact, as part of criminal intent (dolus).
Thus, Article 85(3)(e) ofthe same Protocol makes it acrime to wilfully attack a person
‘in the knowledge that he is hors de combat.

When international rules do not provide, not even implicitly, for asubjective element,
itwould seem appropriate to hold that what is required is the intent or, depending upon
the circumstances, recklessness as prescribed in most legal systems ofthe world for the
underlying offence (murder, rape, torture, destruction of private property, pillage, etc.).
Often, international courts and tribunals have gradually identified the requisite mental
element based on the nature of the underlying offence. Thus, for instance, in the case
of murder as a war crime, the jurisprudence of the ICTR and the ICTY has consist-
ently held that what is required is that ‘the death ofthe victim must result from an act
or omission ofthe accused committed with the intent either to kill or to cause serious
bodily harm in the reasonable knowledge that itwould likely result in death’ (Krstic, TJ,
8483; Blaskic, TJ, §217; Kvocka and others, TJ, §132; Stakic, TJ, 88584-6). In other words,
either intent or at least dolus eventualis or recklessness (see supra, 3.7) are required.2

Generally speaking, it appears admissible to contend that, for at least some limited
categories of war crimes, gross or culpable negligence (culpa gravis) may be sufficient;
that is, the author of the crime, although aware of the risk involved in his conduct,

2l Asan ICTY TC held in Stakic, ‘both a dolus directus and a dolus eventualis are sufficient to establish
the crime of murder under Article 3. In French and German law, the standard form of criminal homicide
(meurtre, Totschlag) is defined simply as intentionally killing another human being. German law takes dolus
eventualis as sufficient to constitute intentional killing” (8587).
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is nevertheless convinced that the prohibited consequence will not occur (whereas
in the case of ‘recklessness’ or dolus eventualis the author knowingly takes the risk).
supra, 3.8. Indeed, the consequent broadening ofthe range of acts amenable to inter-
national prosecution isin keeping with the general object and purpose ofinternational
humanitarian law. This modality of mens rea may, for instance, apply to cases of com-
mand responsibility (see infra, 11.4.4), where the commander should have known that
war crimes were being committed by his subordinates. Also, it could be contended
that it may apply to such cases as wanton destruction of private property. In contrast,
it may seem difficult to consider culpable negligence a sufficient subjective element of
the crime in cases involving the taking of human life.

46 THE DEFINITION OF WAR CRIMES IN
THE ICC STATUTE

Generally speaking, the Rome Statute appears to be praiseworthy in many respects
as far as substantive criminal law is concerned. Many crimes have been defined with
the required degree of specificity, and the general principles of criminal liability have
been set out in detail.

As far as war crimes more specifically are concerned, it is no doubt commendable
that they have been regulated in such a detailed manner. Furthermore, the notion of
war crimes has rightly been extended to offences committed in time ofinternal armed
conflict. However, in some areas the relevant provision ofthe Rome Statute, Article 8,
marks a retrograde step with respect to existing international law.

First of all, there is a perplexing phrase, within the established framework of
international law, that appears in Article 8(2)(b) and (e), dealing with crimes likely to
be perpetrated while in combat (that is, crimes involving the wrongful use of means
or methods of combat), respectively in international armed conflicts and in non-
international armed conflicts. These two provisions are worded as follows:

[For the purpose of this Statute ‘war crimes’means] Other serious violations ofthe laws and
customs applicable in international armed conflict [inarmed conflicts not ofan international
character: litt (€)], within the establishedframework of international law, namely any of the
following acts.

It is notable that in the other provisions of Article 8 no mention is made of ‘the
established framework of international law’. Hence one could argue that there is only
one possible explanation of this odd phrase: the offences listed in the two aforemen-
tioned provisions are to be considered as war crimes for the purpose ofthe Statute only
ifthey are regarded as such by customary international law. In other words, whilst for
the other classes of war crimes the Statute confines itself to setting out the content of
the prohibited conduct, and the relevant provision can thus be directly and immedi-
ately applied by the Court, in the case ofthe two provisions under consideration things
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are different. The Court may consider that the conduct envisaged in these provisions
amounts to awar crime only ifand to the extent that general international law already
regards the offence as awar crime. Itwould follow, for example, that ‘declaring that no
quarter will be given’ (Article 8(2)(b)(xii)) will no doubt be taken to amount to a war
crime, because indisputably denial of quarter is prohibited by customary international
law and, if effected, amounts to awar crime. By contrast, offences such as ‘The transfer,
directly or indirectly, by the Occupying Power of parts of its own civilian population
into the territory it occupies, or the deportation or transfer of all or parts of the popu-
lation of the occupied territory within or outside this territory’ (Article 8(2)(b)(viii))
cannot ipsofacto be regarded as war crimes. The Court will first have to establish
whether: (i) under general international law they are considered as breaches of the
international humanitarian law ofarmed conflict; and, in addition, (ii) whether under
customary international law their commission amounts to a war crime.

Were the above explanation regarded as sound, it would follow that for two broad
categories of war crime the Statute does not set out a self-contained legal regime, but
presupposes a mandatory examination, by the Court, on a case-by-case basis, of the
current status of general international law. This method, while commendable in some
respects, may, however, entail that the Statute’s provisions eventually constitute only
atentative and interim regulation of the matter, for the final say rests with the Court s
determination. Whether or not such a regulation is considered satisfactory, it seems
indisputable that it leaves greater freedom to sovereign states or, to put it differently,
makes the net of international prohibitions less tight and stringent.

Secondly, the legal regulation of means of warfare seems to be narrower than that
laid down in customary international law.

The use in international armed conflict of modern weapons which (a) cause
superfluous injury or unnecessary suffering; or (b) are inherently indiscriminate, is
not banned per se and therefore does not amount to a crime under the ICC Statute
whereas arguably such use constitutes a war crime under customary international
law, at least in those instances where the weapon at issue or the way it is used indis-
putably infringes those two principles or one of them.2 Thus, in the event the two
principles are deprived of their overarching legal value, at least with regard to indi-
viduals (the principles still act as standards applicable to states, with the consequence
that those states that breach them incur international responsibility). This seems all
the more questionable because even bacteriological weapons, which undoubtedly
are already prohibited by general international law, might be used without entailing
the commission of a crime falling under the jurisdiction ofthe Court (it would seem
that the use of this category of weapons is not covered by the ban on ‘asphyxiating,
poisonous or other gases and all analogous liquids, materials or devices, contained in
Avrticle 8(2)(b)(xviii) and clearly relating to chemical weapons only).

2 the banwill only take effect, and its possible breach amount to a crime, ifan amendment to this end is
made to the Statute pursuant to Articles 121 and 123. In practice, as itis extremely unlikely that such amend-
ment will ever be agreed upon, those weapons may eventually be regarded as lawful.
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A similar criticism may be made of the sub-article on damage to the environment.
Under Article 8(2)(b)(iv)) ‘Intentionally launching an attack in the knowledge that
such attack will cause [...] widespread, long-term and severe damage to the natural
environment which would be clearly excessive in relation to the concrete and direct
overall military advantage anticipated’constitutes awar crime. It should be noted that
Article 55(1) of Additional Protocol I—to which any provision on environmental war
crimes must accord a sort of precedential value—provides

Care shall be taken in warfare to protect the natural environment against widespread,
long-term and severe damage. This protection includes a prohibition on the use of methods
or means of warfare which are intended or may be expected to cause such damage to the
natural environment and thereby to prejudice the health or survival ofthe population.

Article 55 makes no mention of the ‘excessive’ or disproportionate character of the
attack nor of‘anticipated military advantage’ (let alone of the ‘direct overall military
advantage anticipated,a phrase that gives belligerents avery great latitude and renders
judicial scrutiny almost impossible). Moreover, in paragraph 2 it prohibits reprisals by
way ot attack against the natural environment. Article 8 of the ICC Statute there-
fore takes a huge leap backwards by allowing the defence that ‘widespread, long-term
and severe damage to the natural environment’ caused by the perpetrator—not just
damage, but widespread, long-term and severe damage, intentionally caused—was not
clearly excessive (perhaps itwas excessive, but not ‘clearly excessive’) in relation to the
concrete and direct overall military advantage anticipated. This seems indefensible.

Thirdly, one may entertain some misgivings concerning the distinction, upheld
in Article 8, between the regulation of international armed conflict, on the one side,
and internal conflicts on the other. In so far as Article 8 separates the law applicable
to the former category of armed conflict from that applicable to the latter category,
it is somewhat retrograde, as the current trend has been to abolish the distinction
and to have simply one corpus of law applicable to all conflicts. It can be confusing—
and unjust to have one law for international armed conflict and another for internal
armed conflict.

More specific flaws may be discerned. For instance, when it comes to crimes in
internal armed conflicts perpetrated against adversaries hors de combat (combatants
who have laid down their weapons), the wounded, the sick, as well as civilians, the rele-
vant provision (Article 8(2)(c)) admits that such crimes may be committed in broad
categories of armed conflict (any armed conflict not of an international character’,
excluding situations ofinternal disturbances and tensions, such as riots, isolated and
sporadic acts of violence or other acts ofa similar nature’). In contrast, the threshold
required by the provision for crimes committed in combat is higher: Article 8(2)(f))
stipulates that the relevant provisions only apply ‘to armed conflicts that take place in
the territory of a state when there isprotracted armed conflict between governmental
authorities and organized groups or between such groups’ (emphasis added). It follows
that for a crime belonging to the second class to be perpetrated, an added requirement
is envisaged, namely that the internal armed clash be protracted’. Allegedly the main
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reason for this distinction is that in the first class, there already existed a set of provi-
sions laid down in Article 3common to the four Geneva Conventions and that fur-
thermore these provisions are held to have turned into customary international law.
On the contrary, no previous treaty or customary rule existed regulating methods of
combatin internal armed conflict. While making progress in this area, the majority of
states gathered at the Rome Conference preferred to tread gingerly, so the explanation
goes, so as to take due account of states’ concerns. Assuming that this explanation is
correct, the fact remains that a dichotomy was created, which appears contrary to the
fundamental object and purpose of international humanitarian law.

Furthermore, the prohibited use of weapons in internal armed conflicts is not
regarded as a war crime. This regulation does not reflect the current status of general
international law.23

The above ICC Statute restrictions on modern regulation of armed conflict are
compounded by two more factors: (i) allowance has been made for superior orders to
relieve subordinates of their responsibility for the execution of orders involving the
commission ofwar crimes (whereas under the ICC Statute for crimes against human-
ity or genocide superior orders a priori may not be pleaded); (ii) Article 124 allows
states to declare, upon becoming parties to the Statute, that the Court sjurisdiction
shall not become operative for a period of seven years with regard to war crimes (com-
mitted by their nationals or on their territory), whereas no similar allowance is made
for other categories of international crime.4

One is therefore left with the impression that the framers of the ICC Statute were
eager to shield their servicemen as much as possible from being brought to trial for
war crimes.

To summarize, a tentative appraisal of the provisions on war crimes of the ICC
Statute cannot but be chequered: in many respects the Statute marks a great advance
in ICL, in others it proves instead faulty; in particular, itis marred by being too obse-
quious to state sovereignty.

23 As the AC of the ICTY stressed in Tadic (I1A), in modern warfare it no longer makes sense to distin-
guish between international and internal armed conflicts: “‘Why protect civilians from belligerent violence,
or ban rape, torture or the wanton destruction of hospitals, churches, museums or private property, as well
as proscribe weapons causing unnecessary suffering when two sovereign States are engaged in war, and yet
refrain from enacting the same bans or providing the same protection when armed violence has erupted
“only” within the territory of a sovereign State?’ (897, emphasis added).

The ACrightly answered this question by finding that the prohibition ofweapons causing unnecessary suf-
fering, as well as the specific ban on chemical weapons, also applies to internal armed conflicts (§8119-24).

24 One should also note an odd provision, which applies to all the crimes envisaged in the Rome Statute.
While children may be conscripted or enlisted as from the age of 15 (Article 8(2)(b)(xxvi), and (e)(vu)), the
Court has no jurisdiction over persons under the age of 18 at the commission of the crime (Art. 26). Thus a
person between 15and 17 is regarded as a lawful combatant and may commit a crime without being brought
to court and punished. Acommander could therefore recruit minors into his army expressly for the purpose
of forming terrorist units whose members would be immune from prosecution. Moreover, in modern war-
fare, particularly in developing countries, young persons are more and more involved in armed hostilities
and thus increasingly in a position to commit war crimes and crimes against humanity.
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CRIMES AGAINST HUMANITY

51 THE NOTION

Under general international law the category of crimes against humanity is sweeping
but sufficiently well defined. It covers actions that share a set of common features:

1. They are particularly odious offences in that they constitute a serious attack on
human dignity or a grave humiliation or degradation of one or more persons.

2. They are not isolated or sporadic events, but are part of a widespread or sys-
tematic practice of atrocities that either form part of a governmental policy or are
tolerated, condoned, or acquiesced in by agovernment or a de facto authority. Clearly,
it is required that a single crime be an instance of a repetition of similar crimes or be
part of a string of such crimes (widespread practice), or that it be the manifestation
ofa policy or aplan ofviolence worked out, or inspired by, state authorities or by the
leading officials ofa de facto state-like organization, or ofan organized political group
(systematic practice). However, this contextual element does not necessarily mean that
the individual act amounting to crime against humanity (murder, torture, rape, per-
secution, etc.) be repeated in time and space or, in other words that the same offence
be committed on alarge scale. It may also be sufficient for the offence at issue (murder,
torture, persecution, etc.) to be part of a massive attack on the civilian population
(see, however, infra, 5.6), whatever the form taken by such large-scale violence. This
conclusion iswarranted by the very rationale behind the prohibition and criminaliza-
tion of this category of heinous conduct (international rules intend to proscribe and
make punishable any offence against humanity, whatever its features, which is part of
massive despicable violence against human beings, for they consider that such attacks,
in whatever form, offend against humanity). It is also borne out by case law.1

1 See infra the German cases in denunciations, etc., mentioned in notes 3, 37 and 38.

The same conclusion is also indirectly corroborated by more recent case law relating to the elements from
which one can infer the existence ofa policy. For instance, in Blaskic an ICTY TC, in addressing the issue of
the ‘systematic’ character of the crimes at issue, held that ‘The systematic character refers to four elements
which for the purposes of this case may be expressed as follows:—the existence of a political objective, a
plan pursuant to which the attack is perpetrated or an ideology, in the broad sense ofthe word, that is, to
destroy, persecute or weaken acommunity—the perpetration ofacriminal act on avery large scale against a
group ofcivilians or the repeated and continuous commission ofinhumane acts linked to one another—the
preparation and use of significant public or private resources, whether military or other—the implication
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3. They are prohibited and may consequently be punished regardless of whether
they are perpetrated in time of war orpeace. While in 1945 a link with an armed con-
flictwas required, at present customary law no longer attaches any importance to such
nexus. Thus, while in 1945 the ‘contextual element’ofthe crime was the existence ofan
armed conflict, at present such element resides in a ‘widespread or systematic’ attack
on the population.

4. Thevictims ofthe crime may be civilians or, where crimes are committed during
armed conflict, persons who do not take part (or no longer take part) in armed hos-
tilities, as well as, under customary international law (but not under the Statute ofthe
ICTY, ICTR, and the ICC), enemy combatants.

Before embarking upon an exposition of the history of the notion and the vari-
ous classes of crimes, it may be fitting to note that to a large extent many concepts
underlying this category of crimes derive from, or overlap with, those ofhuman rights
law (the rights to life, not to be tortured, to liberty and security of the person, etc.),
laid down in provisions of international human rights instruments (e.g. the Universal
Declaration ofHuman Rights, the UN Covenant on Civil and Political Rights). Indeed,
while ICL concerning war crimes largely derives from, or is closely linked with, IHL,
ICL concerning crimes against humanity is to a great extent predicated upon inter-
national human rights law. IHL (which traditionally regulates warfare between or
within states), and international human rights law (which regulates what states may
do to their own citizens and, more generally, to individuals under their control), are
in essence two distinct bodies of law, each arising from separate concerns and con-
siderations. The former is largely rooted in notions of reciprocity—one need not be a
great humanist to be in favour of laws of war for international conflicts, as it is simple
self-interest for a state to ensure that its soldiers are treated well in exchange for treat-
ing enemy soldiers well and that its civilians are spared the horrors of war. The latter
is more geared to community concerns, as it intends to protect human beings per se
regardless of their national or other allegiance.

Let us now return to the large-scale or massive nature of the crimes. That this fea-
ture is a necessary ingredient of the crimes may be inferred from the first provisions
setting out a list of such offences. They clearly, if implicitly, required that the offence,

of high-level political and/or military authorities in the definition and establishment of the methodical
plan. This plan, however, need not necessarily be declared expressly or even stated clearly and precisely.
It may be surmised from the occurrence of a series of events, inter alia—the general historical circum-
stances and the overall political background against which the criminal acts are set—the establishment
and implementation of autonomous political structures at any level of authority in a given territory the
general content of a political programme, as it appears in the writings and speeches of its authors media
propaganda—the establishment and implementation of autonomous military structures—the mobilisa-
tion ofarmed forces—temporally and geographically repeated and co-ordinated military offensives links
between the military hierarchy and the political structure and its political programme—alterations to the
“ethnic” composition of populations—discriminatory measures, whether administrative or other (banking
restrictions, laissez-passer [...]—the scale of the acts of violence perpetrated in particular, murders and
other physical acts of violence, rape, arbitrary imprisonment, deportations and expulsions or the destruc-
tion of non-military property, in particular, sacral sites’ (§§203-4).
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to constitute an attack on humanity, be ofextreme gravity and not be a sporadic event
but part of a pattern of misconduct. Subsequent case law has consistently borne out
that this is amajor feature ofthe crimes.2

Thelink or connection with a systematic policy ofagovernment or a de facto author-
ity was emphasized by the German Supreme Court in the British zone of occupation,
in the numerous and significant decisions on crimes against humanity it delivered in
the years 1948-52. By way of illustration, one can mention /. and R. In 1950 the Court
of Assizes of Hamburg summed up the case law in VeitHarlan.3

However, when the atrocities are part ofagovernment policy, the perpetrators need
not identify themselves with this policy, as the District Court of Tel-Aviv held in 1951
in Enigster (a case concerning a Jew imprisoned in a Nazi concentration camp, who
persecuted his fellow Jewish inmates). The Tel-Aviv Court rightly stated that

a person who was himself persecuted and confined in the same camp as his victims can,
from the legal point ofview, be guilty ofa crime against humanity ifhe performs inhumane
acts against his fellow prisoners. In contrast to a war criminal, the perpetrator of a crime
against humanity does not have to be a man who identified himself with the persecuting
regime or its evil intention (542).

In 1949, in Albrecht, the Dutch Special Court of Cassation delivered one of the first decisions on crimes
against humanity, after the Nuremberg Judgment of the International Military Tribunal. The defendant,
a German Sturmscharfuhrer (commander of a storm company) of the Waffen SS (German state Security
Police), had been accused ofkilling a Dutch national and ill-treating five others. The Court was called upon
to decide if the offences perpetrated by Albrecht were to be regarded as war crimes or as crimes against
humanity. It opted for the first category, adding that they could not also be classified as crimes against
humanity. Addressing this last class of crimes the Court stated that: ‘[C]rimes of this category are charac-
terised either by their seriousness and their savagery, or by their magnitude, or by the circumstance that
they were part ofa system designed to spread terror, or that they were alink in a deliberately pursued policy
against certain groups of the population’ (at 750). A judgment ofthe Dutch Court of Cassation in 1981 sub-
stantially supported this view (see Menten at 362-3).

In /. and R, a trial court had sentenced for crimes against humanity a German who had denounced
to the police two other Germans for listening to a foreign radio, which amounted under German law to
national treason; as a consequence the two persons had been arrested and sentenced to imprisonment; they
had died as a result ofharsh prison conditions. The Supreme Court overruled the acquittal pronounced by
the trial court and the Appeals Court. It pointed out, among other things, that the aggressive behaviour of
the agent and the inhuman injury to the victim had to be objectively connected with the Nazi system of vio-
lence and tyranny. This connection does not need [...] to lie in support for the tyranny, but may, for example,
also consist ofthe use ofthe system ofviolence and tyranny. [Furthermore], the agent need not act systemat-
ically; it is sufficient that his single action be connected with the system and thereby lose the character ofan
isolated occurrence. The Court went on to explain that the denunciation by the accused was closely linked
with the arbitrary and violent Nazi system, that there existed no freedom, and the state suppressed any devi-
ant behaviour by violence and harsh punishment. The denunciation at issue had been intended to achieve
the handing over oftwo persons to an arbitrary police system based on terror: hence ‘he who caused such a
consequence through his denunciation, objectively committed a crime against humanity’ (167-71).

Vett Harlan dealt with a charge of complicity in a crime against humanity. (The accused, a film director,
had contributed to the persecution of Jews by his film Jud Siss, produced in 1940.) The Court of Assizes,’
basing itselfon numerous judicial precedents on the matter, gave the following definition of crimes against
humanity: ‘One must regard as a crime against humanity any conscious and willed attack that, in connec-
tion with the Nazi system ofviolence and arbitrariness, harmfully interferes with the life and existence ofa
person or his relationships with his social sphere, or interferes with his assets and values, thereby offending
against his human dignity as well as humanity as such’ (52).
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In summary, murder, extermination, torture, rape, political, racial, or religious per-
secution and other inhumane acts reach the threshold of crimes against humanity
only ifthey are part ofapractice.4lsolated inhumane acts ofthis nature may constitute
grave infringements ofhuman rights or, depending on the circumstances, war crimes,
but fall short of the stigma attaching to crimes against humanity. On the other hand,
an individual may be guilty of crimes against humanity even if he perpetrates one or
two ofthe offences mentioned above, or engages in one such offence against only a few
civilians, provided those offences are part ofa consistent pattern of misbehaviour by a
number of persons linked to that offender (for example, because they engage in armed
action on the same side, or because they are parties to acommon plan, or for any othei
similar reason).

52 THE ORIGIN OF THE NOTION

The notion of crimes against humanity was propounded for the first time in 1915, on
the occasion of mass killings of Armenians in the Ottoman Empire. On 28 May 1915
the French, British, and Russian Governments decided to react strongly. They there-
fore jointly issued a declaration stating that

In view of these new crimes of Turkey against humanity and civilisation, the Allied govern-
ments announce publicly to the Sublime Porte that they will hold personally responsible [for]
these crimes all members of the Ottoman Government and those of their agents who are
implicated in such massacres.5

The expression ‘crimes against humanity was not in the original proposal eman-
ating from the Russian Foreign Minister, Sazonov. He had suggested instead a protest

4 In Limaj and others an ICTY TC held that, as a rule, the widespread or systematic attack required for
crimes against humanity occurs atthe behest ofastate: ‘Due to structural factors and organisational and mili-
tary capabilities, an “attack directed against a civilian population” will most often be found to have occurred
at the behest of a State. Being the locus of organised authority within a given territory, able to mobilise and
direct military and civilian power, a sovereign State by its very nature possesses the attributes that permit it to
organise and deliver an attack against a civilian population; it is States which can most easily and efficiently
marshal the resources to launch an attack against a civilian population on a “widespread” scale, or upon a
“systematic” basis. In contrast, the factual situation before the Chamber involves the allegation of an attack
against acivilian population perpetrated by a non-state actor with extremely limited resources, personnel and
organisation’(§8191). This statement is acceptable to the extent that it is intended merely to reflect what happens
in practice, not as the formulation of a legal requirement (plainly, a widespread or systematic attack on the
population can be carried out by non-state groups or paramilitary units with the acquiescence of state author-
ities or in circumstances where such authorities lack the effective power to put an end to such attacks).

For insistence on the notion that the context of a ‘widespread or systematic’ attack is a fundamental
requirement for crimes against humanity, see a string of recent Indonesian cases concerning East Timor:
Abilio Soares (at 98-9), Herman Sedyono and others (at 66-8), Endar Priyanto (at 32.3), Eurico Guterres (at
27-8), Asep Kuswani (at 45), Letkol Inf. Soedjarwo (at 22-3), Yayat Sudrajat (at 6-7).

5 Emphasis added. For the full text of the note, see the dispatch ofthe US Ambassador in France, Sharp,
to the US Secretary of State, Bryan, of 28 May 1915, in Papers Relating to the Foreign Relations of the United
States, 1915, Supplement (Washington: US Government Printing Office, 1928), at 981.
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against crimes against Christianity and civilisation’. However, the French Foreign
Minister Delcasse took issue with the reference to crimes against Christianity. He
feared that the Muslim populations under French and British colonial domination
might take umbrage at that expression, because it excluded them; consequently, they
might feel discriminated against. Hence, he proposed, instead of ‘crimes against
Christianity, crimes against humanity’. This proposal was accepted by the Russian
and British Foreign Ministers, and passed into the joint Declaration.61t would seem
that the three states were neither aware of, nor interested in, the general philosophical
implications ofthe phrase they had used. Indeed, they did not ask themselves, nor did
they try to establish in practice, whether by ‘humanity’they meant ‘all human beings’
or rather the feelings of humanity shared by men and women of modern nations’ or
even the concept of humanity propounded by ancient and modern philosophy”. It is
probable that, although they used strong language criminalizing the perpetrators of
the massacre, in fact they were only intent on solving a short-term political problem,
as is shown by the lack ofany practical follow-up to theirjoint protest.7

In any event, various initiatives to act diplomatically on behalf of humanity subse-
quently failed.8

Similarly, the special Commission set up after the First World War proposed in its
report to the Versailles Conference that an international criminal tribunal be created
and thatitsjurisdiction extend to ‘offences against the laws ofhumanity’9However, the

6 See the Russian dispatch of 11 May 1915, published in A. Beylerian, Les Grandes Puissances, VEmpire
Ottoman et les Armeniens dans les archivesfranfaises (1914-1918)—Recueil de documents (Paris, 1983), at
23 (doc. no. 29). The Russian draft referred to ‘crimes against Christianity and civilisation’ (‘trimes de la
Turquie contre la chretiente et la civilisation). The French Foreign Minister, Delcasse, changed the expres-
sion to crimes againsthumanity (‘crimes contre Vhumanite), in addition to making another, minor change
(ibid., at 23, footnotes with an asterisk).

The political reasons for this change, in particular for dropping any reference to Christianity, were set out
by the French Ministry in a Note of 20 May 1915 to the British Embassy (ibid., at 26, doc. 34: ‘Linteret qu’il
y a amenager le sentiment des populations musulmanes qui vivent sous la souverainete de la France et de
1Angleterre fera sans doute estimer au gouvernement britannique comme au gouvernement fran®ais qu’il
convient de s‘abstenir de specifier que Linteret des deux puissances parait ne se porter que du cote des ele-
ments Chretiens’). The two French suggestions were eventually accepted by Great Britain and Russia and the
text ofthe note was changed accordingly.

7 On 11 August 1915, during the massacre of Armenians, the American Ambassador to Turkey,
Morgenthau, had proposed to the US Secretary of State, Robert Lansing, among other things, that “The
United States Government on behalf of humanity urgently request the Turkish Government to cease at
once the present campaign and to permit the survivors to return to their homes if not in the war zones, or
else to receive proper treatment.” However, the Secretary of State did not adopt this suggestion, contenting
himself merely with asking whether the protest ofthe German Ambassador to the Turkish Government had
improved conditions. See Papers Relating to the Foreign Relations ofthe United States, op. cit., at 986.

8 The Peace Treaty of Sevres of 10 August 1920 provided in Article 230 that the ‘Ottoman Government’
undertook to hand over to the Allies the persons requested by these Powers as responsible for the massacres
perpetrated, during the war, on territories which constituted part ofthe Ottoman Empire; the Allies reserved
the right to ‘designate’the tribunal which would try those persons. However, the Treaty was never ratified,
and its replacement, the Peace Treaty of Lausanne, of 24 July 1923, provided in an annexed Declaration for
an amnesty for crimes committed between 1914 and 1922.

9 See Report presented to the preliminary Peace Conference by the Commission on the Responsibility
ofthe Authors of the War and on the Enforcement of Penalties’, in Carnegie Endowment for International
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‘Memorandum of Reservations’ submitted by the two distinguished representatives
of the United States, Robert Lansing and James Brown Scott, paralysed any action by
the Conference. They emphasized that while war crimes should be punished because
‘the laws and customs of war are a standard certain (at 64), the laws and principles
ofhumanity are not certain, varying with time, place and circumstance, and accord-
ing, it may be, to the conscience of the individual judge. There is no fixed and univer-
sal standard of humanity’ (at 73). This, the US delegates said, ‘if for no other reason,
should exclude them from consideration in a court of justice, especially one charged
with the administration of criminal law’ (at 64). As a result of the American oppos-
ition, no provision was made for crimes against humanity.

It is notable that in 1919 a few Extraordinary Courts Martial were established in
the Ottoman Empire to try the presumed authors of the 1915-16 deportation, mas-
sacres and looting of Armenians. According to a distinguished author, at least 28
such Court Martial trials were held. Judging from the verdicts that are available,
those courts tried in 1919-20 officials of the Ottoman Empire under the Ottoman
Criminal Code,ll and found many of them responsible for massacres, deportation,
and looting,2 or massacres “for the purpose of destroying and annihilating (ifna ve
imhasi emrinde) Armenians.13

During the Second World War, the Allies became aware that some ofthe most hein-
ous acts of barbarity perpetrated by the Germans were not prohibited by traditional
international law. The laws of warfare only proscribed violations involving the adver-
sary or the enemy populations, whereas the Germans had also performed inhuman
acts for political or racial reasons against their own citizens (Jews, trade union mem-
bers, social democrats, communists, gypsies, members ofthe church), as well as other
persons not covered by the laws of warfare.l41n addition, in 1945 persecution for pol-
itical or racial purposes was not prohibited, even if perpetrated against civilians of
occupied territories.

Peace, Division of International Law, Pamphlet No. 32, Violations ofthe Laws and Customs of War, Report of
Majority and Dissenting Reports of American and Japanese Members of the Commission of Responsibilities,
Conference ofParis 1919 (Oxford: Clarendon Press, 1919), at 25-6.

10 T. Akcam, Armenien und der Vélkermord: Die Istanbuler Prozesse und die Turkische Nationalbewegung
(Hamburg: Hamburger Edition, 1996), at 162-5.

11 They applied in particular Articles 102 (negligence in the execution of ones duties or failure to carry
out a superior order), 130 (undue interference with civilian or military officials), 170 (murder) and 171
(premeditated coercion to destroy or rob supplies or goods) or 172 (abuse of an official position), together
with Articles 45 (aiding and abetting), and 55 (co-perpetration).

12 See in particular Tal& Pa?a and others, at 106-16; Kemél Bey and others, at 155-8 (or 171-5); Kerim
Bey and others, at 166-8.

13 See, in particular, Ahmed Mithad Bey and others, at 147-53; Mehmed All Bey and others (at 159-65 or
177- 84); Bahéeddin 8akir and others, at 169-73. See also Talat Pa$a and others (at 106-16).

14 For instance, citizens of the Allies (e.g. French Jews under the Vichy regime (1940-4)); nationals
of states not formally under German occupation and, therefore, not protected by the international rules
safeguarding the civilian population of occupied territories: this applied to Austria, annexed by Germany
in 1938, and Czechoslovakia (following the Munich Treaty in 1938, the Sudeten territory was annexed by
Germany, and the rest of the country became the so-called Protectorate of Bohemia and Moravia, in 1939).
The Germans also harassed and murdered stateless Jews and gypsies.
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In 1945, at the strong insistence of the USA, the Allies thus decided that a better
course ofaction than simply to execute all the major war criminals would be to bring
them to trial. The London Agreement embodying the Charter of the International
Military Tribunal (IMT) included a provision under which the Tribunal was to try
and punish persons guilty, among other things, of‘crimes against humanity’ (the use
ofthis specific term was suggested by a leading scholar, Hersch Lauterpacht, to Robert
Jackson, the US delegate to the London Conference, who was subsequently appointed
chief US prosecutor at Nuremberg).15 These crimes were defined as

murder, extermination, enslavement, deportation, and other inhumane acts committed
againstany civilian population, before or during the war, or persecutions on political, racial,
or religious grounds in execution of or connexion with any crimes within the jurisdiction of
the Tribunal [i.e. either crimes against peace’or ‘war crimes’], whether or not in violation of
the domestic law ofthe country where perpetrated.

One major shortcoming of this definition is that it closely linked crimes against
humanity to the other two categories of offences. Article 6(c) indeed required, for
crimes against humanity to come under the jurisdiction ofthe IMT, that they be per-
petrated in execution of or in connection with’war crimes or crimes against peace.
This link was not spelled out, but it was clear that it was only within the context of
a war or of the unleashing of aggression that these crimes could be prosecuted and
punished. As rightly pointed out by Schwelb,l6this association meant that only those
criminal activities were punished which ‘directly affected the interests of other States’
(either because these activities were connected with a war of aggression or a conspir-
acy to wage such awar, or because they were bound up with war crimes, that is crimes
against enemy combatants or enemy civilians). Plainly, in 1945 the Allies did not feel
that they should ‘legislate’ in such a way as to prohibit inhuman acts regardless of
their consequences or implicationsfor third states. At that stage, what happened within
a national system, even if contrary to fundamental values of humanity, was still of
exclusive concern to that state ifit had no spill-over effects on other states: it fell within
its own ‘domestic jurisdiction’.

Despite this limitation, the creation of the new category marked a great advance.
First, itindicated that the international community was widening the category of acts
considered o f‘meta-national’ concern. This category came to include all actions run-
ning contrary to those basic values that are, or should be, considered inherent in any
human being (in the notion, humanity did not mean ‘mankind’or ‘human race’but
‘the quality’ ofbeing humane).

Secondly, inasmuch as crimes against humanity were made punishable even ifper-
petrated in accordance with domestic laws, the 1945 Charter showed that in some
special circumstances there were limits to the ‘omnipotence of the State’ (to quote
the British Chief Prosecutor, Sir Hartley Shawcross) and that ‘the individual human

15 See on this point M. Koskenniemi, ‘Hersch Lauterpacht and the Development of International
Criminal Law’, 2 JICJ (2004), at 811.
16 E. Schwelb, ‘Crimes Against Humanity’, 23 BYIL (1946), at 207.
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being, the ultimate unit of all law, is not disentitled to the protection of mankind
when the State tramples upon his rights in a manner which outrages the conscience
ofmankind’.l7

A number of courts have explicitly or implicitly held by that Article 6(c) of the
London Agreement simply crystallized or codified a nascent rule of general inter-
national law prohibiting crimes against humanity. It seems more correct to contend
thatthat provision constituted new law. This explains both the limitations to which the
new notion was subjected (and to which reference has already been made above) and
the extreme caution and indeed reticence ofthe IMT in applying the notion.

The reticence and what could be viewed as the embarrassment of the IMT on the
matter are striking. Six points, in particular, should be stressed.

First, the IMT tackled the issue ofexpostfacto law only with regard to crimes against
peace (in particular, aggression), whereas it did not pronounce at all upon the no less
delicate question of whether or not crimes against humanity constituted a new cat-
egory of offence. (However, the reason for this omission may also be found in the fact
that the German defence counsel, in the joint motion of 19 November 1945 by which
they complained about the retroactive application of criminal law by the IMT,!8only
referred to crimes against peace; this probably occurred because they felt that such
offences as murder, extermination, or persecution constituted breaches of the law in
most countries of the world and in any case had been committed by Nazi authorities
on avery large scale.)

Secondly, when dealing with ex postfacto law, the IMT was rather reticent and
indeed vague, as is apparent from, inter alia, the glaring discrepancy between the
English and the French text ofthe judgment,9both authoritative.

Thirdly, the IMT held that no evidence had been produced to the effect that crimes
against humanity had been committed before the war, in execution ofor in connection
with German aggression.20 The IMT thus markedly narrowed the scope, in casu, of
the category of crimes against humanity, although it asserted that it did so on grounds
linked to the evidence produced.

17 SirHartley Shawcross, in Speeches ofthe ChiefProsecutors at the Close ofthe Case Against the Individual
Defendants (London: HM Stationery Office, Cmd. 6964,1946), at 63.

18 See Trial ofthe Major War Criminals before the International Military Tribunal, vol. 1, at 168-70.

19 In the English text, the IMT stated that ‘the maxim nullum crimen sine lege is not a limitation of sov-
ereignty, but is ingeneral aprinciple ofjustice’ (at 219; emphasis added), while in the French text it is stated
that Nullum crimen sine lege ne limite pas la souverainete des Etats; elle neformule qu’une regie generale-
mentsuivie (at 231; emphasis added). Furthermore, the phrase in the English text, ‘On this view of the case
alone, it would appear that the maxim has no application to the present facts’ (at 219) does not appear in the
French text.

20 The tribunal stated that: “To constitute crimes against humanity, the acts relied on before the out-
break of war must have been in execution of, or in connection with, any crime within the jurisdiction of
the Tribunal. The Tribunal is of the opinion that revolting and horrible as many ofthese crimes were, it has
not been satisfactorily proved that they were done in execution of, or in connection with, any such crime.
The Tribunal therefore cannot make a general declaration that the acts before 1939 were crimes against
humanity within the meaning ofthe Charter’ (at 254).
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Fourthly, probably aware of the novelty of that class of crimes and hence of the
possible objection that the nullum crimen principle (see above, 2.3) was being breached
by applying criminal law retroactively, the IMT tended to find that some defendants
accused of various classes of crime were guilty both of war crimes and of crimes
against humanity (this was the case with 14 defendants): in other words, the Tribunal
avoided clearly identifying the distinction between the two classes, preferring instead
to find that in many cases the defendant was answerable for both.

Fifthly, in the only two cases where the IMT found a defendant guilty exclusively
of crimes against humanity (Streicher and von Schirach), the Tribunal did not specify
the nature, content, and scope of the link between crimes against humanity and war
crimes (in the case of Streicher) or crimes against humanity and aggression (in the
case of von Schirach); rather, the Tribunal confined itselfto a generic reference to the
connection between the classes of crimes, without any further elaboration.

Finally, it is striking that in the part of the judgment referring to Streicher, the
English text is markedly different from the French.2

In summary, in all probability the IMT applied new law, or substantially new law,
when it found some defendants guilty of crimes against humanity alone or of these
crimes in conjunction with others. However, this was not in breach ofa general norm
strictly prohibiting retroactive criminal law. As noted above (2.3), immediately after
the Second World War, the nullum crimen sine lege principle could be regarded as a
moral maxim destined to yield to superior exigencies whenever it would have been
contrary to justice not to hold persons accountable for appalling atrocities. The strict

In the English text it is stated that Streichers incitement to murder and extermination at the time
when Jews in the East were being killed under the most horrible conditions clearly constitutes persecution
on political and racial grounds in connection with War Crimes, as defined in the Charter, and constitutes
a crime against humanity’ (at 304). By contrast, in the French text it is stated that Streicher’s persecution of
Jews was itself a war crime as well as a crime against humanity (‘Le fait que Streicher poussait au meurtre
et a Textermination, al’epoque meme oil, dans I’Est, les Juifs etaient massacres dans les conditions les plus
horribles, realise la persecution pour des motifs politiques et raciaux” prevue parmi les crimes de guerre
definis par le Statut, et constitue egalement un crime contre I'Humanite’ (at 324). Clearly, this wording
reflects the position of the French Chief Prosecutor, Francois de Menthon (see his opening statement, of
17 January 1946, in IMT, vol. 5, at 371. The French Prosecutor stated that ‘This horrible accumulation and
maze of Crimes against Humanity both include and go beyond the two more precise juridical notions of
Crimes against Peace and War Crimes. But I think—and I will revert later separately to Crimes against Peace
and War Crimes—that this body of Crimes against Humanity constitutes, in the last analysis, nothing less
than the perpetration for political ends and in a systematic manner, of common law crimes such as theft,
looting, ill treatment, enslavement, murders, and assassinations, crimes that are provided for and punish-
able under the penal laws of all civilized states. No general objection ofajuridical nature, therefore, appears
to hamper your task ofjustice. Moreover, the Nazis accused would have no ground to argue on alleged lack of
written texts to justify the penal qualification that you will apply to their crimes.”). The wording at issue also
reflected the reservations and misgivings ofthe French Judge, H. Donnedieu de Vabres, who in 1947 setforth
his views in scholarly papers in which he argued that crimes against humanity simultaneously constituted
war climes and hence, the Tribunal did not breach the nullum crimen, nulla poena sine lege principle (see
H. Donnedieu de Vabres, ‘Le Jugement de Nuremberg et le principe de legalite des debts et des peines’,in 27
Revue de droitpenal et de criminologie (1946-47), 826-7; see also his Hague Academy lectures: ‘Le proces de
NulremeZ%r)g devant les principes modernes du droit penal international’, HR (1947-1), 525-7 (in particular
n. lat .
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legal prohibition of expostfacto law had not yet found expression in international law;
nor did it constitute a general principle of law universally accepted by all states. The
IMT set out the view that the maxim nullum crimen sine lege [...] is in general a prin-
ciple ofjustice’ allowing the punishment of actions not proscribed by law at the time
of their commission, when it would be unjust’ for such wrongs to be allowed to go
unpunished’ (at 219).2

In the wake of the major war trials, momentous changes in international law took
place. On 11 December 1946 the UN GA unanimously adopted a resolution affirm-
ing’ the principles of the Charter of the Nuremberg International Tribunal and its
judgment. On 13 February 1946 it passed resolution 3(1) recommending the extradi-
tion and punishment of persons accused ofthe crimes provided for in the Nuremberg
Charter. These resolutions show that the category of crimes against humanity was in
the process ofbecoming part of customary international law.23

2 However, as pointed out above, the IMT expressed this view only with regard to aggressive war; in
addition it hastened to add (at 219-23) that in any event, under international law, such wars were already
regarded as criminal before the outbreak ofthe Second World War.

Interestingly, the first ofthe two propositions referred to in the text was repeatedly set forth, with specific
regard to crimes against humanity, by the German Supreme Court in the British Occupied Zone. According
to this Court, ‘[retroactive punishment is unjust when the action, at the time of its commission, falls foul
not only of a positive rule of criminal law, but also of the moral law. This is not the case for crimes against
humanity. In the view of any morally-oriented person, serious injustice was perpetrated, the punishment
of which would have been a legal obligation of the state. The subsequent cure of such dereliction of a duty
through retroactive punishment is in keeping with justice. This also does not entail any violation of legal
security but rather the re-establishment of its basis and presuppositions’ (case against Bl, at 5).

See also the following judgments: B. and A. case, at 297; H. case (18 October 1949), at 232-3; N. case, at 335,
H. case (11 September 1950), at 111, 135.

Other judgments include elaborate reasoning concerning the distinction to be drawn between law
enacted by the Occupying Powers and German law: see, for example, G. case, at 362-4; M. et al. case, at
378-81 (this judgment sets out important reasons in support ofthe view that crimes against humanity could
be punished retroactively: see 380-1).

23 Strikingly, the French Court of Cassation, in Sobanski Wladyslav (also called the Boudarel case), in
1993 placed a patently flawed interpretation on the second resolution and the Charter ofthe IMT, to which
the resolution referred. It held that the resolution and Article 6 of the Tribunal’s Statute only related to
offences perpetrated on behalfofthe Axis European States’, hence it could not apply to atrocities commit-
ted elsewhere. The specific question brought to the Court revolved around the scope of the French law of
26 December 1964. (Under this law, crimes against humanity by their nature are not covered by any statute
oflimitation; the law stated that such crimes were those referred to in the UN resolution of 13 February 1946
which in turn adverted to the definition set out in the Statute of the Tribunal.) In the case at bar the ques-
tion was whether such law applied to the accused Boudarel, a French serviceman who, after deserting the
French army, had sided with the Viet Minh and allegedly committed atrocities against French prisoners of
war in 1952-4. By interpreting the GA resolution and the IMT Statute as recalled above, and consequently
by also restrictively construing the French law of 1964, the Court concluded that the law did not apply to the
accused, who consequently could not be tried. According to the Court, his alleged crimes were covered by a
law of 1966 granting amnesty for all crimes committed in Indochina before 1 October 1957 (at 354-5).

To refute the legal grounds set forth in the judgment, it may suffice to quote the sort of‘authentic inter-
pretation’ of Article 6 ofthe IMT Statute, propounded by Robert H. Jackson, the protagonist ofthe London
Conference that led to the adoption, on 8 August 1945, of that Statute. After the Conference he wrote that
‘The most serious disagreement [at the Conference], and one on which the United States declined to recede
from its position even ifit meant the failure ofthe Conference, concerned the definition of crimes. The Soviet
Delegation proposed and until the last meeting pressed a definition which, in our view, had the effect of
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In addition to the Charter of the Tokyo International Tribunal, a number of inter-
national instruments were then drawn up embodying the prohibition of crimes against
humanity, some of which improved and expanded the provisions of the London
Agreement, for instance, the Peace Treaties with Italy, Romania, Hungary, Bulgaria, and
Finland, each ofwhich included terms providing for the punishment ofthese crimes.24

In particular, after 1945 the link between crimes againsthumanity and war was grad-
ually dropped. This is evidenced by Article 11(I)(c) of such ‘multinational’legislation as
Control Council Law no. 10 passed by the four victorious Powers four months after the
London Agreement; that is on 20 December 1945, by national legislation (such as the
CanadianXand the French2criminal codes), case law,27as well as international treaties
such as the 1948 Genocide Convention, the 1968 Convention on the Non-Applicability
of Statutory Limitations to War Crimes and Crimes against Humanity, and the 1973
Convention on Apartheid. This evolution gradually led to the abandonment of the
nexus between crimes against humanity and war: at present, as stated above, custom-
ary international law bans crimes against humanity whether they are committed in
time of war or peace.2 The same holds true for the ICC Statute, which confirms the
rupture ofthe link between these crimes and armed conflict.

On the other hand, some treaties and other binding international instruments
enshrining the Statutes of international courts and tribunals restrict the scope of cus-
tomary rules. To be more accurate (because strictly speaking those Statutes do not lay
down substantive rules ofcriminal law but only provide for the definition ofthose crimes
over which each relevant court or tribunal is endowed with jurisdiction), such treaties
and other instruments may indirectly contribute to the restriction ofthe customary rules.
Thus, the Statutes ofthe ICTY (1993), the ICTR (1994), and the ICC (1998) provide that

declaring certain acts crimes only when committed by the Nazis. The United States contended that the crim-
inal character of such acts could not depend on who committed them and that international crimes could
only be defined in broad terms applicable to statesmen of any nation guilty of the proscribed conduct. At
the final meeting the Soviet qualifications were dropped and agreement was reached on a generic definition
acceptable to all’ (International Conference on Military Trials, at vii-viii).

24 See, forinstance, Article 45 ofthe Peace Treaty with Italy, Article 6 of the Treaty with Romania, and
Article 5ofthat with Bulgaria.

Para. 7 (3.76) ofthe Canadian Criminal Code provides that:c“[CJrimes againsthumanity” means mur-
der, extermination, enslavement, deportation, persecution or any other inhumane act or omission that is
committed against any civilian population or any identifiable group ofpersons, whether or not it constitutes
acontravention ofthe lawin force at the time and in the place ofits commission, and that, at that time and in
that place, constitutes a contravention of customary international law or conventional international law or is
criminal according to the general principles of law recognized by the community ofnations.’

26 Article 212-1, para. 1ofthe French Criminal Code (enacted by Law no. 92-1336 of 16 December 1992,
modified by Law no. 93-913 of 19 July 1993), which entered into force on 1 March 1994, provides that: ‘La
deportation, la reduction en esclavage ou la pratique massive et systematique dexecutions sommaires,
d’enlevements de personnes suivis de leur disparition, de la torture ou d’actes inhumains, inspires par
des motifs politiques, philosophiques, raciaux ou religieux et organises en execution dun plan concerte a
lencontre d un groupe de population civile sont punies de la reclusion criminelle & perpetuite.’

27 Seee.g. the Einsatzgruppen case, at 49; Altstotter and others (Justice case), at 974. See, however, the Flick
case, at 1213 and the Weizaecker case, at 112.

28 See on this point the dictum ofthe ICTY AC in its Decision of 2 October 1995 in Tadic (IA), §141.
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the crimes at issue can only be committed against civilians, whereas in some respects
customary law upholds a broader notion ofvictims of such crimes (see infra, 5.6).

53 THE OBJECTIVE ELEMENTS

The conduct prohibited was loosely described in the London Agreement of 1945, and
similarly in Control Council Law no. 10 and the Charter of the Tokyo International
Tribunal, as well the ICTY and the ICTR. Gradually case law has contributed to defin-
ing the legal contours of the actus reus. In the event, the various categories have been
largely spelled out in the ICC Statute, Article 7, of which may be held to a large extent
either to crystallize nascent notions or to codify the bulk of existing customary law
(see infra, 5.7).

At present, ICL always requires for the crimes under discussion a general context
of criminal conduct, consisting of a widespread or systematic practice of unlawful
attacks against the population (see supra, 5.1, at 2; see, however, also the qualifications
set out infra in 5.6).

If such context does exist, the following classes of offence constitute crimes against
humanity:

1. Murder. As arule, the mental element ofthis conduct is the intent to bring about
the death ofanother person; intentional killing may or may not be premeditated, that
isplanned and willed in advance ofthe act ofkilling (with the mental status persisting
over time between the first moment when the intention took shape and the later phys-
ical act of killing). However, for murder as a crime against humanity a lesser mental
element is required by case law: it is sufficient for the perpetrator ‘to cause the victim
serious injury with reckless disregard for human life .2

2. Extermination; that is mass or large-scale killing, as well as ‘the intentional
infliction of conditions of life, inter alia the deprivation of access to food and medi-
cine, calculated to bring about the destruction ofpart ofa population’ (Article 7(2)(b)
ofthe ICC Statute).

The ICTR has defined the notion of extermination in a few cases. @A Chamber of
the ICTY offered a better definition in Krstic. It held that:

for the crime of extermination to be established, in addition to the general requirements for
a crime against humanity, there must be evidence that a particular population was targeted

29 AkayesuM,88589-90; Rutaganda, TJ, 880; Kupreskic, TJ, 8561; Musema, TJ, §215.

30 Akayesu (8§8591-2), Kambanda (8§141-7), Kayishema and Ruzindana (§§141-7), Rutaganda (§§882-4),
Musema (88217-19). The ICTR has held that the requisite elements ofthe offence are as follows: (i) the accused
or his subordinate participated in the killing of certain named or described persons; (ii) the act or omission
was unlawful and intentional; (iii) the unlawful act or omission must be part of a widespread or systematic
attack; and (iv) the attack must be against the civilian population. This definition does not seem to be satis-
factory, for it is loose and does not indicate the unique objective features ofthe crime.
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and that its members were killed or otherwise subjected to conditions of life calculated to
bring about the destruction ofa numerically significant part ofthe population (8503).

The TC also specified that ‘In accordance with the Tadic (AJ),”[...] it is unnecessary
that the victims were discriminated against for political, social or religious grounds’
(8499).3

Itis submitted that one ought not to exclude from this class of crimes extermination
carried out by groups of terroristsfor the purpose ofspreading terror. (Of course, the
necessary condition that the terrorist attack exterminating a group ofpersons be part
ofawidespread or systematic attack, must be fulfilled.) See also infra, 8.6.

3. Enslavement. This notion was gradually elaborated upon by case law, notably by
two US Military Tribunals sitting at Nuremberg, in Milch (at 773-91) and in Pohl and
others (at970), and then refined by a TC ofthe ICTY in Kunarac and others (§8515-43).
According to the ICC Statute, which crystallizes a nascent notion, enslavement ‘means
the exercise ofany or all of the powers attaching to the right of ownership over a per-
son and includes the exercise of such power in the course of trafficking in persons, in
particular women and children’ (Article 7(2)(c)). The ICTY TC in Kunarac and others
convincingly propounded a set of elements that clarify this definition (§8542-3). In
addition, the TC set out clearly the reasons for which it found two of the defendants
guilty ofenslavement (§8728-82).

4. Deportation orforcible transfer ofpopulation; that is, the forced displacement ofthe
persons concerned by expulsion or other coercive acts from the area in which they are
lawfully present, without grounds permitted under international law’ (Article 7(2)(d)).

An ICTY TC emphasized in Krstic that:

Both deportation and forcible transfer relate to involuntary and unlawful evacuation of
individuals from the territory in which they reside. Yet the two are not synonymous in
customary international law. Deportation presumes transfer beyond State borders, whereas
forcible transfer relates to displacement within a State (§8521).

In that case the TC found that, on 12-13 July 1995, about 25,000 Bosnian Muslim
civilians were forcibly bussed outside the enclave of Srebrenica to the territory under
Bosnian Muslim control, always within the same state (Bosnia and Herzegovina). The
transfer was compulsory and was carried out ‘in furtherance of a well organised pol-
icy whose purpose was to expel the Bosnian Muslim population from the enclave’. The
Chamber concluded that the civilians transported from Srebrenica were not subjected
to deportation but to forcible transfer, a crime against humanity (88527-32).

5. Imprisonment or other severe deprivation of physical liberty in violation of
fundamental rules of international law.

An ICTY TC, in Kordic and Cerkez, was the first international court to offer a
definition ofthis offence. It held that imprisonment as a crime against humanity must
‘be understood as arbitrary imprisonment, that is to say, the deprivation of liberty of

3L In the same case the TC found that the accused was guilty of extermination (§8504-5).
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the individual without due process of law, as part ofawidespread or systematic attack
directed against a civilian population’ (88302-3).

6. Torture; that is ‘the intentional infliction of severe pain or suffering, whether
physical or mental, upon aperson in the custody or under the control ofthe accused’,
except when pain or suffering is inherent in or incidental to lawful sanctions (Article
7(2)(e) ofthe ICC Statute).

In Delalic and others an ICTY TC noted that the definition of torture contained

in the 1984 Torture Convention was broader than, and included, that laid down in
the 1975 Declaration of the United Nations General Assembly and in the 1985 Inter-
American Convention, and considered it to reflect a consensus which the TC regarded
as Tepresentative of customary international law’ (8459). Another TC of the ICTY,
ruling in Furundzija, shared that conclusion, although on different legal grounds. It
held that, as shown by the broad convergence of international instruments and inter-
national jurisprudence, there was general acceptance ofthe main elements contained
in the definition set out in Article 1ofthe Torture Convention. It considered, however,
that some specific elements pertained to torture as considered from the specific view-
point of ICL relating to armed conflicts. It held that torture as a crime committed in
an armed conflict must contain the following elements:
It (i) consists ofthe infliction, by act or omission, of severe pain or suffering, whether phys-
ical or mental; in addition, (i) this act or omission must be intentional; (iii) it must aim at
obtaining information or a confession, or at punishing, intimidating, humiliating or coer-
cing the victim or a third person, or at discriminating, on any ground, against the victim
or athird person; (iv) it must be linked to an armed conflict; (v) at least one of the persons
involved in the torture process must be a public official or must at any rate act in a non-
private capacity, e.g. as a defacto organ of a State or any other authority-wielding entity.

The TC went on to note that:

As is apparent from this enumeration of criteria, the Trial Chamber considers that among
the possible purposes of torture one must also include that of humiliating the victim. This
proposition is warranted by the general spirit of international humanitarian law: the pri-
mary purpose of this body of law is to safeguard human dignity. The proposition is also
supported by some general provisions of such important international treaties as the Geneva
Conventions and Additional Protocols, which consistently aim at protecting persons not
taking part, or no longer taking part, in the hostilities from outrages upon personal dig-
nity’. The notion of humiliation is, in any event close to the notion of intimidation, which is
explicitly referred to in the Torture Convention’ definition oftorture (8162).

Subsequently, in Kunarac and others, another TC ofthe ICTY broadened that defin-
ition. Starting from the correct assumption that one ought to distinguish between the
definition oftorture under international human rights law and that applicable under
ICL, the TC held, among other things, that ‘the presence of a State official or of any
other authority-wielding person in the torture process is not necessary for the offence
to be regarded as torture under IHL’ (8496). Another TC shared this view in Kvocka
and others (88137-41).
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In Brdanin the ICTY AC made an interesting contribution to the delineation ofthe
notion. The appellant had submitted that the TC had erred in law in its determination
ofwhat acts constitute torture; in his viewtorture, to amount to an international crime,
must involve physical pain equivalent in intensity to the pain accompanying serious
physical injury, such as organ failure, impairment ofbodily function or even death. To
support his contention, the appellant had stressed that this notion oftorture was that
recently propounded by the US Department of Justice in a legal memorandum. The
AC dismissed the submission. After noting that no matter how powerful or influential
acountry is, its practice does not automatically become customary international law
(8247), the Chamber held that ‘acts inflicting physical pain may amount to torture even
when they do not cause pain ofthe type accompanying serious injury’ (251).

Finally, in Naletilic and Martinovic the ICTY AC added an important specifica-
tion, given the general purport of the definition of torture eventually set out in inter-
national case law. It clarified that the concrete and specific determination of whether
an act causing severe mental or physical pain amounts to torture must be made on a
case-by-case basis.2

7. Sexual violence. This class of offence includes: (i) rape, a category of crime that
was not defined in international law until a TC of the ICTR set out a rather terse def-
inition in Akayesu (rape is ‘a physical invasion of a sexual nature, committed under
circumstances which are coercive’, 8597), taken up by a TC of the ICTY in Delalic
and others (8479). Subsequently, two ICTY TCs delivered important judgments, in
Furundzija and Kunarac and others;33 (ii) sexual slavery; (iii) enforced prostitution;

X Asstated in the Kunarac et al. Appeal Judgement, torture “is constituted by an act or an omis-
sion giving rise to ‘severe pain or suffering, whether physical or mental’, but there are no more specific
requirements which allow an exhaustive classification and enumeration of acts which may constitute
torture. Existing case-law has not determined the absolute degree of pain required for an act to amount
to torture. Thus, while the suffering inflicted by some acts may be so obvious that the acts amountper se
to torture, in general allegations of torture must be considered on a case-by-case basis so as to determine
whether, in light of the acts committed and their context, severe physical or mental pain or suffering was
inflicted. Similar case-by-case analysis is necessary regarding the crime of wilfully causing great suffer-
ing’ (§299).

In Furundzija, the TC held that neither international customary or treaty law, nor general princi-
ples of ICL, nor general principles of international law offered any possible definition of rape. It therefore
resorted to the principles of criminal law common to the major legal systems of the world, deriving them,
with caution, from national laws. It concluded that the objective elements ofrape are as follows: (i) the sex-
ual penetration, however slight: (a) ofthe vagina or anus ofthe victim by the penis ofthe perpetrator or any
other object used by the perpetrator; or (b) ofthe mouth ofthe victim by the penis ofthe perpetrator; (ii) by
coercion or force or threat of force against the victim or athird person’ (8185).

Subsequently, in Kunarac and others, another TC of the same ICTY placed a different interpretation on
one ofthe elements ofthe definition set out in Furundzija; that is the element o f coercion, or force, or threat
offorce. According to this TC that element must be taken to mean that there is rape whenever sexual auton-
omy isviolated, or in other terms the person subjected to the act has not freely agreed to it or is otherwise not
avoluntary participant. Therefore, that element may be set out as follows: ‘sexual penetration occurs without
the consent ofthe victim. Consent for this purpose must be consent given voluntarily, as a result of the vic-
tim’s free will, assessed in the context ofthe surrounding circumstances’ (8460, and see §8438-60).

It would appear that the two definitions are in substance equivalent, for ‘coercion, or force, or threat of
force”in essence imply or mean Tack of consent’.
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(iv) forced pregnancy, namely ‘the unlawful confinement of a woman forcibly made
pregnant, with the intent of affecting the ethnic composition of any population or

carrying out other grave violations of international law’ (Article 7(2)(f) of the Rome

Statute for an ICC) (perhaps this sub-category is not yet contemplated by customary

international law: see infra, 5.7.3); (v) enforced sterilization; and (vi) any other form of

sexual violence ofcomparable gravity.

8. Persecution against any identifiable group or collectivity on political, racial,
national, ethnic, cultural, religious, gender, or other grounds, that are universally
recognized as impermissible grounds of discrimination under international law;
persecution means the intentional and severe deprivation of fundamental rights
contrary to international law by reason of the identity of the group or collectivity
(Article 7(2)(g) ofthe Rome Statute for an ICC).

An ICTY TC propounded an elaborate definition of this crime in Kupreskic and
others (88616-27). It found that the defendants were guilty of persecution, for:
the “deliberate and systematic killing of Bosnian Muslim civilians” as well as their “organ-
ised detention and expulsion from Ahmici [the village where the crimes were committed]’
can constitute persecution. This is because these acts qualify as murder, imprisonment, and
deportation, which are explicitly mentioned in the Statute under Article 5 (8629).

The TC also found that the comprehensive destruction of Bosnian Muslim homes
and property constituted ‘a gross or blatant denial offundamental human rights, and,
being committed on discriminatory grounds, amounted to persecution (§8630-1).%

9. Enforced disappearance ofpersons, namely ‘the arrest, detention or abduction of
persons by, or with the authorization, support or acquiescence of, a State or a political
organization, followed by a refusal to acknowledge that deprivation of freedom or to
give information on the fate or whereabouts of those persons, with the intention of
removing them from the protection of the law for a prolonged period oftime (Article
7(2)(i) of the Rome Statute for an ICC). It may be noted that with respect to this crime
the ICC Statute has not codified existing customary law but contributed to the crys-
tallization ofa nascent rule, evolved primarily out oftreaty law (that is, the numerous
treaties on human rights prohibiting various acts falling under this heading), as well
as the case law of the Inter-American Commission and Court of Human Rights, in
addition to anumber of UN General Assembly resolutions. These various strands have
been instrumental in the gradual formation ofa customary rule prohibiting enforced
disappearance of persons. The ICC Statute has upheld and laid down in a written
provision ofthe criminalization ofthis conduct.

10. Other inhumane acts of a similar character and gravity, intentionally causing
great suffering, or serious injury to body or to mental or physical health. This notion
harks back to Article 6(c) ofthe Nuremberg Statute, which simply criminalized ‘other

34 In Brdanin the ICTY AC rejected the Appellant’s submission that the dismissal of Bosnian Muslims
and Bosnian Croats by the Bosnian Serb authorities had been justified by the security reasons provided for
in Art. 27 of the IVth Geneva Convention of 1949. It held that, as such dismissals were based on the ethnicity
ofthe individuals concerned, they amounted to persecution as a crime against humanity (A], §§166-7).
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inhumane acts’, by a provision lacking any precision and therefore at odds with the
principle of specificity proper to criminal law (see above, 2.4.1).

The provision was subsequently interpreted in such cases as Ternek®on the strength
ofthe ejusdem generis principle, thereby acquiring some degree of precision, as well as in
Kupreskic and others,where an ICTY TC dweltat length on the interpretation ofthe clause
(88563-6). The rule was recently restated in Article 7(1)(k) ofthe ICC Statute, which to a
large extent codifies and in some respects develops customary international law.

In spite ofits relatively loose character (which, however, has been rightly narrowed
down by the case law, as just noted), the rule is important for it may function as a
residual clause’ covering and criminalizing instances of inhuman behaviour that do
not neatly fall under any of the other existing categories of crimes against humanity
(for instance, it can cover acts of terrorism not falling under the sub-category ofmur-
der, torture, etc; see infra, 8.6). Ofcourse, the clause may serve this purpose only sub-
ject to strict conditions concerning the gravity ofthe inhuman conduct.

54 THE SUBJECTIVE ELEMENTS

The relevant rules of international law require two mental elements for the crimes
under discussion: (i) the mens rea proper to the underlying offence (murder, rape,
torture, deportation, etc.); and (ii) awareness of the existence of a widespread or sys-
tematic practice.

In most cases the first mental element is intent; that is the intention to bring about
a certain result. However, as noted above (5.3) in the case of murder, case law has
considered that what is required for such conduct to amount to a crime against human-
ity is inter alia either the intent to kill, proper to murder, or a different intentional elem-
ent, namely ‘the intent to inflict serious injury in reckless disregard ofhuman life’.

More generally, where an accused, acting as an ‘agent ofa system’, does not directly
and immediately cause the inhumane acts, it isnot necessary that he anticipate all the
specific consequences of his misconduct; it is sufficient for him to be aware ofthe risk
that his action might bring about serious consequences for the victim, on account of
the violence and arbitrariness of the system to which he delivers the victim.3% Thus,
recklessness (or dolus eventualis) maybe sufficient (see supra 3.7).

The second requirement is that the agent be cognisant ofthe link between his mis-
conduct and a widespread or systematic practice (the ‘contextual’ practice may refer

3 The District Court of Tel-Aviv held in a decision of 14 December 1951 that the definition o f‘other
inhumane acts’, was to apply only to such other inhumane acts as resembled in their nature and their gravity
those specified in the definition (at §7 or p. 538).

36 This point was particularly stressed by the German Supreme Court in the British Occupied Zone,
with particular reference to cases of denunciation of Jews or political opponents to the police or Gestapo,
for instance in T. and K., in which the accused had been charged with burning down a synagogue in 1938
(at 198-202). See also Finta, decisions by the Ontario Court of Appeal (at 1-153) and the Supreme Court of
Canada (at 701-877).
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either to offences of the same category or to other large-scale attacks on the civilian
population directed to offend the dignity and humanity ofthe population, as long as a
link exists between the crime against humanity at issue and the practice). Asthe ICTY
AC held in Tadic (AJ, 1999), the perpetrator needs to know that there is an attack on
the civilian population and that his acts comprise part of the attack (§248); a TC held
in Blaskic that the perpetrator needs at least to be aware of the risk that his act is part
of the attack, and then takes that risk (TJ 88247, 251). This does not, however, entail
that he needs to know the details of the attack (Kunarac and others, TJ §434). The
rationale behind this requirement is clear: ICL intends to punish persons who, being
aware of the fact that the crimes they are perpetrating (or plan to perpetrate) are part
of a general framework of criminality, are thereby encouraged to misbehave and also
hope subsequently to enjoy impunity (ifthis requirement is lacking, depending on the
circumstances misconduct will amount to either awar crime or an ordinary criminal
offence under domestic law).

When crimes against humanity take the form of persecution, another mental elem-
ent also is required: a persecutory or discriminatory animus. The intent must be to
subject a person or group to discrimination, ill-treatment, or harassment, so as to
bring about great suffering or injury to that person or group on religious, political, or
other such grounds. This added element for persecution amounts to a special criminal
intent (dol special).

Finally, courts have not required, as part ofthe mens rea, that the perpetrator should
have a specifically racist or inhuman frame of mind.3r

To sum up, the requisite subjective element or mens rea in crimes against humanity
isnot simply limited to the criminal intent (or recklessness) requiredfor the underlying
offence (murder, extermination, deportation, rape, torture, persecution, etc.).38 The
viciousness of these crimes goes far beyond the underlying offence, however wicked

37 On this point, a number of cases brought before the German Supreme Court in the British Occupied
Zone are also relevant. Most of these cases concern denunciations by Germans to the police or military
authorities of Jews or political opponents, with the consequence that the denounced persons were arrested
and imprisoned or severely ill-treated; some such cases concern the burning of synagogues in 1938.

In the Sch. case, in 1943 a person had denounced his landlord to the Gestapo for his statements against
Hitler; as aresult the man had been arrested and sentenced to death. It is notable that the German Supreme
Court held that the existence of a link or nexus between an offence against humanity and a general policy
or a systematic practice of abuses did not necessarily imply that the author of the crime against humanity
intended by his action to further or promote the violent and brutal practice of the regime within which the
crime had been committed. Norwas it required that the agent should approve the final result ofhis action. In
other words, the Court simply required an objective link between that act and the policy or practice, as well
as the awareness ofthe policy or practice, not necessarily the intention to commit the crime for the purpose
ofpursuing that policy or practice, ora state of mind which approved the outcome ofthe crime (at 124). In K
(at 50) the German Supreme Courtin the British Occupied Zone held that for the mens rea in acrime against
humanity to exist, it isnot necessary for the agent to have acted ‘out ofinhumane convictions’.

The Barbie (at 137-41 and 331-7) and Touvier (337) cases, brought before the French Court of Cassation,
confirm this approach.

38 In some cases courts have held that the subjective element may be culpable negligence (see supra, 3.8):
see Hinselmann and others (at 58-60) (see supra, 3.8). In some German cases it was held that instead mere
negligence or Fahrléssigkeitwas not sufficient (see, for instance, R., at 45-9).
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or despicable it may be. This additional element—which helps to distinguish crimes
against humanity from war crimes—consists of awareness ofthe broader context into
which this crime fits.

55 THE POSSIBLE AUTHORS

Normally it is state organs, i.e. individuals acting in an official capacity such as mili-
tary commanders, servicemen, etc. who perpetrate crimes against humanity. Is this a
necessary element of the crimes; that is, must the offence be perpetrated by organs or
agents of a state or a governmental authority or on behalfofsuch bodies, or may such
crimes be committed by individuals not acting in an official capacity? In the latter
case, must the offence be approved or at least condoned or countenanced by a govern-
mental body for it to amount to a crime against humanity?

The case law seems to indicate that the crimes we are discussing may be committed
by individuals acting in their private capacity, provided they behave in unison, as it
were, with a general state policy and find support for their misdeeds in such policy.
This is clearly shown by the numerous cases brought after 1945 before the German
Supreme Court in the British Occupied Zone and concerning denunciations to the
German authorities of Jews or political opponents by private German individuals.®

An interesting problem that may arise is whether crimes against humanity may be
committed by state officials acting in a private capacity. It would seem that in such
cases some sort of explicit or implicit approval or endorsement by state or govern-
mental authorities is required, or else that it is necessary for the offence to be clearly
encouraged by a general governmental policy, or at least tofit clearly within such a
policy. This is best illustrated by the Weller case. This case, which seems to have been
unknown until it was cited by the ICTY in Kupreskic (8555), gave rise to six different
judgments by German courts after the Second World War.2

30 See, for instance, the judgments in B,, (at 6-10), in P, (at 11-18), in V, (at 20-5), in R,, (at46-9), in K,,
(at49-52), in M,, (at 91-5), in H,, (at 385-91), in P, decision of 10 May 1949 (at 17-19), in Ehel M (at 67-9)
in A, (at 144-7),in S,, (at 56-7).

Given its significance (and its historical value as well), it may be useful to dwell on it at some length.

The facts, as set out m almost all the six judgments, are as follows. In early 1940, in the small German
town of Mdnchengladbach (near Dusseldorf), various Jewish families were obliged to move together into
one house; eventually 16 persons lived there. One night, in May 1940, three (probably drunken) persons
broke into the house. One ofthem was the accused Weller, a member ofthe SS, who was in civilian clothing;
another wore the SA uniform, and the third wore the blue uniform ofthe German Navy. They obliged all 16
inhabitants to assemble in their night clothes in the basement, then went to the kitchen, where they sum-
moned the 16 persons, one by one. There, 11 (or 10, according to some ofthejudgments) ofthe 16inhabitants
of the house were beaten with a ‘heavy leather whip”and verbally abused. The next day the injured parties
reported to the Jewish community (Judische Gemeinde), which turned to the local Gestapo. The head ofthe
Gestapo informed the wronged Jews that “Weller’s and the other persons’ actions were an isolated event
which would in nowaybe approved’ (judgment ofthe 16 June 1948, at 3). Thereafter Wellerwas summoned by
the Gestapo and strongly taken to task by the district leader ofthe NSDAP (the national socialist party). Itis
not clear (nor was it established by the various German courts dealing with the case after 1945) whether in
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56 THE POSSIBLE VICTIMS

Article 6(c) of the London Agreement establishing the IMT clearly prohibited two
distinct categories ofcrimes: (i) inhumane acts such as murder, extermination, enslave-
ment, and deportation of any civilian population, i.e. any group of civilians what-
ever their nationality; and (ii) persecution on political, racial, or religious grounds.

1940 Weller had in fact been fined 20RM for bodily harm, as alleged, instead of imprisonment for not less
than two months (this being the penalty which was usually imposed by German law for bodily harm). After
the war, the case was brought before the District Court (Landgericht) of Ménchengladbach. The court found
Weller guilty of grievous bodily harm and sentenced him to 18 months” imprisonment. While admitting
that he had acted out of racist motives, the court ruled that his action could nevertheless not be regarded as
acrime against humanity. In this connection the court held that three requirements were to be met for such
acrime to exist: (i) a significant breach ofhuman dignity (this the court held to have been established in the
case at issue, and lay in the ill treatment of Jews); (ii) the racial motivation of the offence (this could also be
found in this case); and (iii) the action must be perpetrated ‘by abusing the authority of the state or oft e
police’ (at 7-12). The court found that this third element was lacking. It held that a crime against humanity
must be 'either systematically organized by the government or carried out with its approval’ (at 10). In the
case at issue, one was faced with the ‘occasional persecution of various persons by one person’, not with
abuses perpetrated by the ‘holder of political power or at least by a person acting under the protection of
or with the approval of [those holding] political power’ (ibid.). In short, the necessary ‘link between crimes
against humanity and State authority’was lacking. _

On appeal, the case was passed on, to ensure uniform jurisprudence’ (at 5), by the Court of Appeal in
Diusseldorf to the Supreme Court (Oberster Gerichtshof) for the British Occupied Zone. This court over-
turned the decision of the District Court and held that the offence did indeed constitute a crime against
humanity. According to the Supreme Court, it was sufficient for the attack on human dignity to be connected
to the national socialist system of power and hegemony (at 7-9). The same Supreme Court, when again seized
with the case (the Prosecutor contending that the sentence newly passed by the Court of Assize was too
light), emphasized that the offence amounted to a crime against humanity, although it had been committed
by Weller ‘on his own initiative and out ofracial hatred’ (decision of 10 October 1949, at 2, or 150). The court
also pointed out that the punishment’ (fine of 20RM) allegedly inflicted in 1940 and on which the accused
so much insisted, was a measure that, assuming it had been taken, ‘would not serve justice, but only scorn
the victims’ (at 5, or 153). .

The Supreme Court pointed out the following: “The national-socialist leadership often, and quite readily,
utilized for its criminal goals and plans actions which appeared to have, or actually had, originated from
quite personal decisions. This was true even ofactions that were outwardly disapproved of, perhaps because
it was felt that some sort of consideration should be shown and it was inappropriate openly to admit such
actions [...] The link, in this sense, with the national-socialist system of power and tyranny does in the case
at issue manifestly exist. The state and the party had long before the action at issue made Jews out to be sub-
humans, not worthy to be respected ashuman beings [...] Also the action ofthe accused fitted into the numer-
ous persecutory measures which then affected the Jews in Germany, or could at any time affect them. As the
trial court established, the accused, influenced by official propaganda, acted from racial hatred. In the deci-
sion [ofthe Dusseldorf Court of Appeal] [...] itis rightly pointed out that the link with the national-socialist
system of power and tyranny exists not only in the case ofthose actions which are ordered and approved by
the holders of hegemony. That link also exists when those actions can only be explained by the atmosphere
and condition created by the authorities in power. The trial court was wrong when it attached decisive value to
the fact that after his action the accused was “rebuked” and that even the Gestapo disapproved ofthe excess as
an isolated infringement. This action nevertheless fitted into the persecution of Jews carried out by the state
and the party. This is proved by the fact that the accused, assuming he was the subject of an order for summary
punishment (StraRefehl) or a criminal measure (Strafverfugung) for the payment of 20RM—a matter that m
any case has not been clarified-was in any event not held criminally accountable in amanner commensurate
to the gravity of his guilt [...] Given the gravity of the abuse, the harm caused to the victims brought about
consequences extending beyond the single individuals and affecting the whole of humanity (at206 7).
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Since the customary international law of crimes against humanity that has emerged
is largely based on Article 6(c), it is fitting to look into the fundamental elements of
that provision.

It is apparent from the wording of Article 6(c) that the actus reus is different for
these two classes of crimes. Murder, extermination, and other ‘inhumane acts’ (of
similar gravity) largely constitute offences already covered by all national legal sys-
tems, and also are committed against civilians. ‘Persecutions’, instead, embrace
actions that at the time of their commission may not be prohibited by national legal
systems, for persecution may take the form ofacts other than murder, extermination,
enslavement, or deportation. Furthermore, since no mention is made of the pos-
sible victims of persecutions, or rather, as it is not specified that such persecutions
should target ‘any civilian population’, the inference is warranted that not only any
civilian group but also members of the armed forces may be the victims of this class
ofcrime.

For the purposes ofour discussion, itis useful to deal separately with each ofthe two
classes of crime against humanity.

561 murder-type’ CRIMES AGAINST HUMANITY

‘Murder-type’crimes against humanity embrace offences that are perpetrated ‘against
any civilian population’. The words ‘any’and ‘civilian’need careful interpretation. As
for ‘any’, it is apparent, both from the text of the provision and from the legislative
history of Article 6(c), that it was intended to cover civilians other than those associ-
ated with the enemy, who were already protected by the traditional rules ofthe law of
warfare. In other words, by using ‘any’, the draftsmen intended to protect the civilian
population of the state committing crimes against humanity, as well as civilians of its
allied countries or of countries under its control, although formally under no military
occupation.

As for the word civilian’, it is apparent that it was intended to refer to persons other
than lawful combatants, whether or not such persons were civilians fighting alongside
enemy military forces. In other words, this phrase does not cover belligerents.4L The
rationale for the relatively limited scope ofthis part of Article 6(c) is that enemy com-
batants were already protected by the traditional laws of warfare, while it was deemed
unlikely that a belligerent might commit atrocities against its own servicemen or those
ofallied countries. In any event, such atrocities, ifany, would come under the jurisdic-
tion of the Courts Martial of the country concerned; in other words, they would fall
within the scope of national legislation.

Nonetheless, after the Second World War courts gradually inclined towards pla-
cing a liberal interpretation on the term ‘civilians’. For instance, the Supreme Court

41 Seethecategoriesofbelligerents envisaged in the Regulations annexed to the Fourth Hague Convention
0f 1899/1907 (subsequently supplemented by Article 4 of the Third Geneva Convention of 1949 and Articles
43-4 of the First Additional Protocol of 1977).
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of Germany in the British Occupied Zone propounded a broad construction of
Avrticle 6(c). This court held in at least three cases that military persons could be the
victims of crimes against humanity even in situations where the crime did not take
the form of persecution. In other words, the court held that the crime at issue could
be perpetrated against military personnel even if the offence was not one of those
envisaged in the second part of Article 6(c) or in the corresponding second part of
Acrticle 1I(I)Cc) of Control Council Law no. 10. As a consequence, the court substan-
tially broadened the notion of‘any civilian population’included in the first partoft at
provision. These three cases will be briefly summarized.

In a decision of 27 July 1948 in id, the court pronounced upon the guilt of a
member ofthe Nazi Party and Nazi commandos (NSKK), who in 1944 had denounced
a non-commissioned officer in uniform and member of the Nazi Party and the SA
(assault units), for insulting the leadership of the Party. As a result of this denunci-
ation, the victim had been brought to trial three times and eventually sentenced to
death (the sentence had not been carried out because in the interim the Russians had
occupied Germany). The court held that the denunciation could constitute a crime
against humanity if it could be proved that the agent had intended to hand over the
victim to the ‘uncontrollable power structure of the [Nazi] party and State, knowing
that as a consequence of his denunciation, the victim was likely to be caught up m an
arbitrary and violent system (at 47).

In 1948, in P. and others the same court applied the notion ofcrimes againsthuman-
ity to members of the military. In the night following Germany’s partial capitulation
(5 May 1945), four German marines had tried to escape from Denmark back to
Germany. The next day they were caught by Danes and delivered to the German troops,
who court-martialled and sentenced three ofthem to death for desertion; on the very
day of the general capitulation of Germany (10 May 1945), the three were executed.
The German Supreme Court found that the five members of the Court Martial were
guilty of complicity in a crime against humanity. According to the Supreme Court,
the glaring discrepancy between the offence and the punishment proved that the exe-
cution of the three marines had constituted a clear manifestation of the Nazis brutal
and intimidatory justice, which denied the very essence of humanity in blind defer-
ence to the superior exigencies ofthe Nazi State. In this case as well, there had taken
place ‘an intolerable degradation ofthe victims to mere means for the pursuit ofa goal,
hence the depersonalisation and reification of human beings’ (at 220); consequent y,
by sentencing to death those marines, the members of the Court Martial had also
injured humanity as a whole. With regard to the wording of the relevant provision
on crimes against humanity (namely, Article 1I(I)(c) of Control Council Law no. 10,
which referred only to offences ‘against civilian populations’), the court observed the
following;

Whoever notes the expressly emphasized illustrative character of the instances and classes
of instance mentioned there, cannot come to the conclusion that action between soldiers
may not constitute crimes against humanity. [Admittedly], a single and isolated excess
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would not constitute a crime against humanity pursuant to the legal notion ofsuch crimes
[However], it has already been shown [in the judgment] that the action at issue can belong
to the criminal system and criminal tendency of the Nazi era. For the offence to be a crime
against humanity, it is not necessary that the action should support or sustain Nazi tyranny,
or that the accused should intend so to act (at 228).

Finally, in its decision of 18 October 1949 in H., the court dealt with a case in which a
German judge had presided over two trials by a Naval Court Martial against two officers
ofthe German Navy: one against a commander of submarines who had been accused
of criticizing Hitler in 1944, the other against a lieutenant-commander of the German
naval forces, charged with procuring two foreign identity cards for himselfand his wife
m 1944. The judge had initially sentenced both officers to death (the first had been exe-
cuted, while the sentence against the second had been commuted by Hitler to ten years’
imprisonment). The Supreme Court held that the judge could be held guilty of crimes
against humanity to the extent that his action was undertaken deliberately in connec-
tion with the Nazi system ofviolence and terror (at233-4,238,241-4),

After the Second World War other courts, with the notable exception ofthe French
Court of Cassation in Barbie,£tended instead to place a strict interpretation on the
term civilians and consequently to rule out from the notion of victims of crimes
against humanity persons who belonged, or had belonged, to the military. Indicative
in this respect is Neddermeier, brought before a British Court of Appeal established
under Control Council Law no. 10.43

lhe trend towards loosening the strict requirement that the victims be civilians also
continued, however, in more recent times. It is significant that the ICTY has placed a
liberal inteipretation on the narrow notion ofvictims of crimes against humanity set
out in Article 5 ofits Statute (according to which those crimes can only be committed
against any civilian population’). In its decision in Mrksic and others (rendered under
Rule 61 of the Rules of Procedure and Evidence), the court held that crimes against
humanity could be committed even where the victims at one time bore arms.44

42 In 1985 the French Court of Cassation in Barbie held that the victims of crimes against humanity
could include the opponents of [a] policy [of ideological supremacy, manifesting itself in inhumane acts
139 A SeCULIOn committed in a systematic manner], whatever the form of their “opposition”” (at 137 and

43 The accused had been convicted by the High Court of Brunswick of crimes against humanity, pursu-
ant to Article 11(I)(c) of Control Council Law no. 10. The court had found that he had caused a number of
Polish workers to be beaten (the Poles, originally brought to Germany as prisoners ofwar, had subsequently
been compelled to sign agreements to surrender such status and be treated as civilians). Before the Appeal
Court the Defence claimed among other things that the offence did not amount to a crime against humanity
because there was no element ofcruelty’. The Prosecution admitted that, ifthe victims ofill-treatment were
to be considered as prisoners of war, a conviction under the label ofwar crimes ‘could be substituted’ for the
conviction for crimes against humanity. The court held that the victims had the status of prisoners of war
and not civilians’. It consequently set aside the conviction for crimes against humanity and substituted for
it that for war crimes (at 58-60).

44 In Kupreskic et al, a TC held that ‘the presence of those actively involved in the conflict should not
prevent the characterization of a population as civilian and those actively involved in a resistance move-
ment can qualify as victims of crimes against humanity’. In Kunarac and others, an ICTY TC held that ‘as a
minimum, the perpetrator must have known or considered the possibility that the victim ofhis crime was a
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A different issue that arose in cases brought before the United States Military
Tribunals sitting at Nuremberg is whether victims of extermination through euthan-
asia as a crime against humanity may be nationals of the state concerned, 01 whethei
such victims must perforce be foreigners. In these cases some defendants had been
accused of participating in euthanasia programmes for the chronically disabled or ter-
minally ill. The Tribunals wrongly held that euthanasia amounted to a crime against
humanity only if carried out againstforeigners, i.e. non-nationals of the state practis-
ing euthanasia.%

56.2 ‘PERSECUTION-TYPE’ CRIMES AGAINST HUMANITY

As stated above, it is apparent from Article 6(c) that in the case of persecution, the
victims of crimes against humanity need not necessarily be civilians; they may also
include military personnel. There is an obvious rationale for this regulation, trad-
itional laws of warfare, while they protected servicemen against such illegal actions
by the enemy as treachery and use of prohibited means or methods of warfare, did not
safeguard them against persecution either by the enemy, or by the Allies or by the very
authorities to which military personnel belonged.

The textual and logical construction of Article 6(c) was confirmed implicitly in
Pilzby the Dutch Special Court of Cassation and explicitly by French courts in Barbie
and Touvier.%6

civilian [...] in case of doubt as to whether aperson is a civilian, that person shall be considered to be acivil-
ian. The Prosecution must show that the perpetrator could not reasonably have believed that the victim was
amember ofthe armed forces’ (8435).

45 In Karl Brandt, the Tribunal found that the defendant had participated in a programme for the
extermination of disabled persons, and that this programme had quickly been extended to Jews and then
to concentration camp inmates (those inmates deemed to be unfit for labour were ruthlessly weeded out
and sent to extermination camps in great numbers). The Tribunal stressed that it was difficult to believe
Brandt’sassertion that he was not implicated in the extermination of Jews or ofconcentration camp inmates;
however, even if it were true, ‘the evidence [was] conclusive that almost at the outset of the programme non-
German nationals were selected for euthanasia and extermination’ (at 197-8).

The same Tribunal also took this restrictive (and undisputedly fallacious) view in Greifelt and others
(at 654-5).

46 As recalled above, Pilz was a German medical doctor serving with the German army occupying
the Netherlands. He had prevented a young Dutchman, who had enlisted in the German army and been
wounded while attempting to escape from his unit, from being treated and had then ordered a subordinate
to kill the Dutchman. The Dutch Special Court of Cassation held that the offence did not amount to a war
crime, because the victim, even if still a Dutch national, belonged to the German army. It then asked itself
whether it could amount to a crime against humanity, and answered in the negative, noting that the vic-
tim ‘was not part of the civilian population of occupied territory, nor [could] the acts with which he [was]
charged be seen as forming part of a system of persecution on political, racial or religious grounds (at 1211).
Clearly it can be deduced from this reasoning that had the victim, amember ofthe military, been the object
of persecution on one ofthose grounds, the offence might have amounted to a crime against humanity.

In Barbie, in a decision rendered on 20 December 1985 the French Court of Cassation held that crimes
against humanity in the form of persecution had been perpetrated against members of the French Resist-
ance movements (at 136). Subsequently, the Paris Court of Appeal took the same view in a judgment of
9 July 1986, again in Barbie, followed by the Chambre d accusation of the same Court of Appeal in a judg-
ment of 13 April 1992 in Touvier (at 352). In this last decision the Chambre d accusation held that: Jews and
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56.3 THE GRADUAL BROADENING OF THE CATEGORY OF VICTIMS

As a result of the gradual disappearance in customary international law of the nexus
between crimes against humanity and armed conflict, so too has the emphasis on civil-
ians as the exclusive class of victims of such crimes dwindled, if not disappeared. For if
crimes against humanity may be committed in time ofpeace as well, it no longer makes
sense to require that such crimes be perpetrated against civilians alone. Why should
members of military forces be excluded, since they in any case would not be protected
by IHL in the absence of any armed conflict? Plainly, in times of peace military person-
nel too may become the object of crimes against humanity at the hands of their own
authorities. By the same token, in time ofarmed hostilities, there is no longer any reason
for excluding servicemen, whether or not hors de combat (wounded, sick, or prisoners
ofwar), from protection against crimes against humanity (chiefly persecution), whether
committed by their own authorities, by allied forces, or by the enemy.

The broadening ofthe category of persons safeguarded by the relevant rules of cus-
tomary international law is consonant with the overall trend in IHL toward expanding
the scope of protection ofthe basic values ofhuman dignity, regardless ofthe legal sta-
tus ofthose entitled to such protection. This trend has manifested itselfin, inter alia,
the adoption of international treaties protecting human rights and treaties prohibit-
ing crimes such as genocide, apartheid, or torture, in the passing of some significant
resolutions by the United Nations General Assembly, and in certain pronouncements
of the International Court of Justice. Nowadays, international human rights stand-
ards also clearly protect individuals against abuses and misdeeds of their own gov-
ernmental authorities. It follows that there no longer exists any substantial reason
for refusing to apply the notion of crimes against humanity to vicious and inhumane
actions undertaken on a large scale by governments against the human dignity of
their own military or the military personnel ofallies or other non-enemy countries (or
even ofthe enemy). It is worth noting that, had this expansion ofthe notion ofcrimes
against humanity not occurred, a strict interpretation ofthe notion of civilians would
lead in times of armed conflict to a questionable result. Some categories of combatants
who, in modern armed conflicts (particularly in internal conflicts) often find them-
selves in a twilight area, would remain unprotected—or scantily protected—against
serious atrocities. Consider, for example, members of paramilitary forces or members
ofpolice forces who occasionally or sporadically take part in hostilities. These are per-
sons whose legal status may be uncertain, as one may not be sure whether they are to
be regarded as combatants or civilians.47 It could therefore follow that, under a strict
and traditional interpretation ofthe crimes at issue, and assuming that these persons

members of the Resistance persecuted in a systematic manner in the name of a state practising a policy of
ideological supremacy, the former by reason oftheir membership ofaracial or religious community, the latter
by reason oftheir opposition to that policy, can equally be the victims of crimes against humanity’ (at 352).

47 Under Article 43(3) of the First Additional Protocol of 1977 ‘Whenever a Party to a conflict incorp-
porates a paramilitary or armed law enforcement agency into its armed forces it shall so notify the other
Parties to the conflict.” If such notification has not been made, the status of the paramilitary or police force
maybe uncertain.
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were at the same time regarded as combatants, they would ultimately be unprotected
by the prohibition against such crimes.

By way of conclusion on this point, the proposition iswarranted that the scope ofthe
customary rules on crimes against humanity is much broader than normally admit-
ted. Private individuals may also perpetrate those crimes (provided the governmental
authorities approve of or condone, or at any rate fail to repress their action, or their
action fitsinto awidespread or systematic practice ofofficial misconduct). Furthermore,
the victims ofthe crimes belonging to the subclass ofpersecutory offences, as well as—it
is here contended—those of the other subclass, may embrace both civilians and com-
batants. In addition, such victims need not have the nationality of an enemy country
but may belong to the country whose authorities order, approve, fail to punish, or con-
done the pattern of mishehaviour amounting to crimes against humanity.

57 CUSTOMARY INTERNATIONAL LAW AND
ARTICLE 7 OF THE ICC STATUTE

Let us now ask ourselves whether Article 7 of the ICC Statute, contemplating crimes
against humanity as one of the categories of criminal conduct over which the Court
has jurisdiction, departs from or instead restates customary international law.

A comparison between customary international law and the ICC Statute shows
that by and large the latter is based on the former. However, many differences may be
discerned. In some respects, Article 7 elaborates upon and clarifies, in other respects
it is narrower than, customary international law; in others, it instead broadens cus-
tomary rules.

571 AREAS WHERE ARTICLE 7 SETS FORTH ELEMENTS OF
CUSTOMARY INTERNATIONAL LAW

Article 7 specifies and elaborates upon customary international law in many respects.
First, it specifies that acrime against humanity must be committed ‘with knowledge of
the attack’. The provision thus makes it clear that the requisite mens rea must include
the awareness that the individual criminal act is part of a widespread or systematic
attack on a civilian population.

Secondly, Article 7 clarifies the objective elements ofsome ofthe underlying offences,
by making explicitnotions that, until set out in this Article, were only implicitand could
therefore be determined only by way ofinterpretation. These notions are further elabor-
ated upon in the ‘Elements of Crimes’adopted by the Preparatory Commission.48

48  This applies to the following notions: (i) ‘Extermination’, which, pursuant to Article 7(2)(b), ‘includes
the intentional infliction of conditions of life, inter alia, the deprivation of access to food and medi-
cine, calculated to bring about the destruction of part of a population’; (ii) ‘Enslavement’, which under
Avrticle 7(2) (c) refers to ‘the exercise ofany or all the powers attaching to the right of ownership over aperson
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Finally, one should emphasize that the ‘Elements of Crime’have clarified an import-
antaspect ofmens rea. In commenting on the need for the offender to have knowledge
ofawidespread or systematic attack on a civilian population, it is stated there that:

However, the last element should not be interpreted as requiring proofthat the perpetrator
had knowledge of all characteristics of the attack or the precise details of the plan or policy
ofthe state or organization. In the case of an emerging widespread or systematic attack on a
civilian population, the intent clause ofthe last element indicates that this mental element is
satisfied if the perpetrator intended to further such attack.

572 AREAS WHERE ARTICLE 7 IS NARROWER THAN CUSTOMARY
INTERNATIONAL LAW

On some points, Article 7 departs from customary law by setting out notions at odds
with that body of law.

First, Article 7(1) defines the victim or target of crimes against humanity as ‘any
civilian population. This provision, which thus adopts a position similar to that taken
in the statutes of the ICTY (Article 5) and the ICTR (Article 6), excludes non-civilians

and includes the exercise of such power in the course of trafficking in persons, in particular women and
children’. This notion is made more specific in the ‘Elements of Crime’, where it is stated that the conduct at
issue takes place when ‘the perpetrator exercised any or all ofthe powers attaching to the right of ownership
over one or more persons, such as purchasing, selling, lending or bartering such a person or persons, or by
imposing on them a similar deprivation ofliberty’, and it is added (in a footnote) that deprivation ofliberty
may include exacting forced labour or otherwise reducing a person to a servile status’ (iii) ‘Deportation or
forcible transfer ofpopulation’, which under Article 7(2)(d) is defined as ‘forced displacement ofthe persons
concerned by expulsion or other coercive acts from the area in which they are lawfully present, without
grounds permitted under international law’. In the 'Elements of Crime’the important specification is added
that the persons deported or forcibly transferred ‘were lawfully present in the area from which they were so
deported or transferred”and that ‘the perpetrator was aware of the factual circumstances that established
the lawfulness of such presence’, (iv) “Torture’; Article 7(2) (e) sets out a definition of torture that, rightly, is
broader than that laid down in customary international law with regard to torture as an international crime
per se as established by an ICTY TC in Kunarac and others. In general international law, for the torture as a
discrete crime to have occurred, it is necessary, amongst other things, that a public official be involved, either
as the perpetrator or as one of the participants or accomplices (see infra, 7.2). By contrast, under Article 7,
torture may amount to a crime againsthumanity even ifcommitted by civilians against other civilians with-
out any involvement of public officials or military personnel. Indeed, Article 7(2)(e) defines torture as ‘the
intentional infliction of severe pain or suffering, whether physical or mental, upon a person in the custody
oL under the control ofthe accused’. Consequently, aslong as the single act of torture is part ofawidespread
or systematic practice, even torture inflicted without any participation of a public official is punishable as a
crime against humanity. The only involvement of public authorities is required by the ‘Elements of Crime”:
itis necessary for the widespread or systematic practice constituting the general context ofthe crime to take
place pursuant to orin furtherance of a state or organizational policy’oftorture; (v) Imprisonment’, which
under Article 7(I)(e) embraces other severe deprivation ofphysical liberty in violation offundamental rules
of international law’, (vi) ‘Rape’, which under Article 7(1)(g) is not the sole form of sexual violence punish-
able under international law; as spelled out by an ICTY TC in Furundzija, in addition to the violent physical
penetration of the victim’s body, other forms of serious sexual violence are criminalized by international
law: ‘sexual slavery, enforced prostitution [...] enforced sterilization, or any other form of sexual violence of
comparable gravity’; (vii) ‘Other inhumane acts’ are defined in Article 7(I)(k) as acts ‘ofa similar character
[to those listed in Article 7(1), from (@) to (j)] intentionally causing great suffering, or serious injury to body
or to mental or physical health.” '
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(i.e. the military) from the victims of the crimes under discussion. Thus, any of the
acts enumerated in Article 7(I)(c) to (k), if perpetrated against an enemy combatant,
would only amount to awar crime or a grave breach ofthe 1949 Geneva Conventions.
The question arises whether the term ‘civilian population’ includes belligerents hors
de combat who have laid down their weapons, either because they are wounded or
because they have been captured. As we have seen above, the case law of the ICTY
has answered this question in the affirmative. It would seem to be consonant with the
humanitarian object and purpose of Article 7to suggest the same solution with regard
to this provision.

Secondly, Article 7, in defining attack directed against any civilian population’
narrows the scope of the notion of ‘widespread or systematic practice requiied as a
context of a specific offence, for the offence to amount to a crime against humanity.
Indeed, in paragraph 2(a) that provision stipulates that attack means acourse ofcon-
duct involving the multiple commission of acts referred to in paragraph lagainst any
civilian population, pursuantto or in furtherance ofa State or organizational policy to
commit such attack’. Itwould seem that the Statute requires that the offender, in com-
mitting a crime against humanity, pursue or promote such a practice. It would follow
that any practice simply tolerated or condoned by a state or an organization would not
constitute an attack on the civilian population or awidespread or systematic practice.
For instance, in the case of murder, or rape, or forced pregnancy, why should it be
required that the general practice constitute a policy pursued by a state or an organ-
ization? Would it not be sufficient for the practice to be accepted, or tolerated, or acqui-
esced in by the state or the organization, for those offences to constitute crimes against
humanity? Clearly, this requirement goes beyond what isrequired under international
customary law and unduly restricts the notion under discussion. The Elements of
Crime’make this restriction even broader and more explicit. There it is stated that ‘the
policy to commit such attack’ ‘requires that the State or organization actively promote
or encourage such an attack against a civilian population (emphasis added).

Thirdly, Article 7 is less liberal than customary international law with regard to
one element of the definition of persecution. Under Article 7(I)(h), persecution, in
order to fall under the jurisdiction of the ICC, must be perpetrated ‘in connection
with any act referred to in this paragraph or any crime within the jurisdiction of the
Court’. Instead, under customary international law no such link is required. In other
words, it is not necessary for persecution to consist of (a) conduct defined as a war
crime or a crime against humanity or linked to any such crime; plus (b) a discrim-
inatory intent. Under general international law, persecution may also consist of acts
notpunishable as war crimes or crimes against humanity, as long as such acts (a) result
in egregious violations of fundamental human rights; (b) are part of a widespread or
systematic practice; and (c) are committed with a discriminatory intent. Article 7(1)
(h) imposes a further burden on the Prosecution: it must be proved that, in addition to
discriminatory acts based on one ofthe grounds described in this provision, the actus
reus consists of one of the acts prohibited in Article 7(1) or ofa war crime or genocide
(or aggression, if this crime is eventually accepted as falling under the jurisdiction of
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the Court), or must be connected’with such acts or crimes. Besides adding arequire-
ment not provided for in general international law, Article 7 uses the phrase ‘in con-
nection with’,which is unclear and susceptible to many interpretations.

573 AREAS WHERE ARTICLE 7 IS BROADER THAN CUSTOMARY
INTERNATIONAL LAW

Avrticle 7 expands general international law in at least two respects.

First, it broadens the classes of conduct amounting to crimes against humanity.
Thus, it includes within this category ‘forced pregnancy’ (Article 7(1)(g) and (2)(f));
(see supra, 5.3, sub 7); ®enforced disappearance of persons’ (Article 7(1)(i) and (2)(i));
and the crime ofapartheid (Article 7(1)(j) and (2)(h)) (as noted supra at 5.3 sub 9, the
ICC Statute has, however, contributed to the recent formation ofa customary rule on
the matter).

Secondly, in dealing with the crime of persecution, it greatly expands the category
of discriminatory grounds. While under customary international law these grounds
may be political, racial, ethnic, or religious, Article 7(I)(h) adds ‘cultural’ grounds,
gender as defined in paragraph 3 [of the same provision]’, as well as other grounds
that are universally recognized as impermissible under international law”.
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61 THE NOTION

Genocide is the intentional destruction, through one offive well-specified categories of con-
duct, ofone ofsome groups as such (national, ethnical, racial, or religious) or of members of
one ofthesegroups as such.

Avrticle 6(c) of the Charter of the IMT did not envisage genocide as a crime falling
under the Tribunal’ jurisdiction. However, in referring to crimes against humanity it
used awording (‘murder, extermination, enslavement, deportation, and other inhumane
acts committed against any civilian population’and persecutions on political, racial or
religious grounds’) that encompassed large-scale massacres of ethnic, racial or religious
groups. In dealingwith the extermination ofJews and other ethnic or religious groups, the
IMT referred in its judgment to the crime of persecution (Goring and others, at 247-55).

The extermination of Jews as a crime against humanity was discussed in a few other
cases: Hoess, decided by a Polish courtin 1947 (at 12-18), and Greifelt and others, heard
in 1948 by a US Military Tribunal (at 2-36). In the latter judgment (and in Altstotter
and others, at 1128,1156), the word ‘genocide’ was used to describe the criminal con-
duct, without however elevating genocide to adistinct category of criminality. In other
cases (for instance, Kramer and others (the Belsen trial), at 4, 117-21; and see 106) the
killing of Jews in concentration camps was dealt with as a war crime.

Thus, at this stage prosecution and punishment of massacres of ethnic or religious
groups did not require evidence of the ‘special intent’ typical of genocide (see infra,
6.5), but simply proof ofthe subjective and objective elements of either crimes against
humanity or war crimes.

6.2 THE 1948 CONVENTION ON GENOCIDE

Genocide acquired autonomous significance as a specific crime in 1948, when the UN
GA adopted the Genocide Convention.

6.21 MAIN FEATURES OF THE CONVENTION

A careful look atthe Convention shows that it pursued two goals: (i) to oblige Contracting
Parties to criminalize genocide and punish their authors within the legal system ofeach
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Party, and accordingly (ii) to provide for the judicial cooperation of those contracting
states for the suppression ofthe crime. This is already made clear by the preamble, where
the draughtsmen, after declaring that genocide is a crime under international law, set out
their conviction that ‘in order to liberate mankind from such an odious scourge, inter-
national co-operation isrequired’1The various provisions ofthe Convention bear out that
thisisitsmain purpose. In Article litis stipulated that the Contracting Parties undertake
to prevent and punish’genocide. Article 111 imposes upon Contracting Parties the obli-
gation to punish not only the perpetration ofgenocide but also conduct somehow linked
to the crime, which the provision defines by using criminal law categories: conspiracy,
incitement, attempt, and complicity. By Article 1V states assume the obligation to punish
persons committing genocide or related conduct even ifthey are ‘constitutionally respon-
sible rulers or public officials. Article V provides for the enactment of the necessary
criminal legislation, with particular regard to penalties. Article VI deals with criminal
jurisdiction over the offence, and Article VII addresses the issue of extradition.

It thus seems clear, both from the text of the Convention and the preparatory
works,23hat the Genocide Convention is very much like some previous international
treaties such as the 1926 Convention on Slavery (followed by the Protocol of 1953),
the 1929 International Convention for the Suppression of Counterfeiting Currency, or
the more recent UN Convention Against Torture of 1984, which (i) provide for a set
ol international obligations that contracting states are required to implement within
their own domestic legal systems, and in addition (ii) arrange for judicial cooperation
in the matter regulated by the treaty.

It was perhaps the naive assumption of the Convention’s draughtsmen that, after
the horrendous genocide of European Jews in the Second World War and the stiff
punishment of many ofits planners and perpetrators at the hands of criminal courts,
contracting states themselves would not dare to engage in genocide. Plausibly it is this
assumption that to some extent accounts for the odd (or, rather, ingenuous) provision
in Article VI stipulating that persons accused of genocide must be prosecuted and
tried by the judicial authorities ofthe territory in which the act was committed’ (plus
a future international criminal court that in 1948 looked like a radiant daydream).2

1 Emphasis added.

Forthe preparatorywork, see for instance N. Robinson, The Genocide Convention—A Commentary (New
York: Institute of Jewish Affairs, 1960). It is crystal dear, for instance with regard to Article 11, that the
authors ofthe Convention only had in mind action to be taken by each contracting state at the domestic level.
This is also apparent from the statement ofthe Swedish delegate: “The discussion at the beginning ofthis meet-
ing seems to me to have shown that the significance of the terms corresponding to the French and English
expressions here in question [used in Article I1I]—incitement, conspiracy, attempt, complicity, etc.—is sub-
ject to certain variations in many systems of criminal law represented here. When these expressions have to be
translated in order to introduce the text ofthe Convention into our different criminal codes in other languages, it
will no doubt be necessary to resign ourselves to the fact that certain differences in meaning are inevitable.”It
would therefore be advisable to indicate in the Committeesreport that Article 1V ofthe Convention does not
bind signatory States to punish the various types ofacts to a greater extent than the corresponding acts aimed
at the most serious crimes, as, for example, murder and high treason, already recognized under national law.’
(A/760, at 4and A/C.6 SR.84, at 7, reported in Robinson, op.cit., at 70; emphasis added).

3 That the 1948 Convention was conceived of as a treaty having the scope | have just described, can also
be inferred from another circumstance: both in 1947-8 and subsequently, states have consistently shied away
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6.22 THE DUAL REGIME OF RESPONSIBILITY FOR GENOCIDE,
ACCORDING TO THE ICJ

In the judgement delivered on 26 February 2007 in the Bosnia v. Serbia case, the
International Court of Justice (ICJ) chose to place an expansive interpretation on the
Convention. Itpreferred to lookupon itasatreaty that also imposes on contracting states
as such, that is as international subjects, specific obligations relating to their own behav-
iour towards groups protected under Article 11 (1) (national, ethnical, racial, or religious
groups). This led the Courtto propound the notion that the Convention upholds adual-
ity of responsibility’ for genocide: according to the Court the same acts may give rise
both to individual criminal liability and state responsibility (88163 and 173).

The Court first of all construed Article | as imposing not only a duty to prevent
and punish genocide, but also an obligation for contracting states to refrain from
engaging in genocide (88162—6). This interpretation, asthe Court rightly noted, is fully
warranted having regard to the object and purpose ofthe Convention. It broadens the
scope of Article I and also makes the set of obligations it is designed to impose more
consistent: it would be paradoxical’ for states to be obliged to prevent and punish
genocide, while being free themselves to engage in genocide.4 The interpretation ‘is
also supported by the purely humanitarian and civilizing purpose ofthe Convention’.1
I would add that this obligation, as set out by the Court, does not remain unchecked:
itisthe ICJ that can ensure the judicial safeguard of compliance with such obligation,
pursuant to Article 1X of the Convention. However, the Court did not stop here. It
interpreted Article 111 as implying that contracting states are also under the obliga-
tion to refrain from engaging in any ofthe sets of conduct envisaged in that provision:
conspiracy, direct and public incitement, attempt to commit genocide, or complicity
in genocide.6

Thus the Court ended up contemplating the same prohibited conduct both with
regard to individuals and with respect to states. Both individuals and states may
incur, respectively, criminal liability and state responsibility for the same unlawful
behaviour (acts of genocide, conspiracy, incitement, attempt, or complicity). This view
has been criticized by a number of commentators.7 According to a more convincing

from the notion that they-as such-might be held criminally accountable for genocide. In their view, states
as international subjects may not commit crimes proper: they can only incur state responsibility foi inter-
nationally wrongful acts. Hence, it would be inappropriate to apply criminal law categories to their conduct.

4 1bid., §166. 5 lbid., §162.

6 Inthe view ofthe Court, although the concepts used in paragraphs (b) to (e) of Article I1l, and particu-
larly that of “complicity”, refer to well known categories of criminal law and, as such, appear particularly
well adapted to the exercise of penal sanctions against individuals [...] it would however not be in keeping
with the object and purpose ofthe Convention to deny that the international responsibility of a State—even
though quite differentin nature from criminal responsibility—can be engaged through one ofthe acts, other
than genocide itself, enumerated in Article 111”. (Ibid., §167.)

7 See P. Gaeta, ‘Genocide d’Etat et responsabilite penale individuelle’, in 111 RG DIP (2007) 272-84;
‘On What Conditions Can a State Be Held Responsible For Genocide?’, in 18 EJIL (2007), forthcoming;
A. Cassese, ‘On the Use of Criminal Law Nations in Determining State Responsibility for Genocide’, 5 JICJ
(2007), 875-87.
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view the Convention (and the customary rules evolved as a result of its broad accept-
ance by states and the passing of national legislation along the same lines) chiefly
provides for criminal liability ofindividuals for any ofthe acts of genocide enumerated
in Article 111 of the Convention (and in addition imposes on contracting states only
the obligation to prevent and repress genocide by individuals, be they state officials
or private individuals). As for state responsibility for genocide, it arises in the event
of a breach of the customary rule of international law obliging states to refrain from
engaging in genocide as a conduct involving a genocidal policy pursued or tolerated
by the state.8Thus, as has been rightly noted,9the subjective and objective conditions
on which the arising of, respectively, state and individual responsibility for genocide is
contingent, may and indeed do differ.

6.2.3 MAIN MERITS OF THE CONVENTION

The Convention has numerous merits. Among other things, (i) it sets out a careful def-
inition of the crime; (ii) it punishes other acts connected with genocide (conspiracy,
complicity, etc.); (iii) it prohibits genocide regardless ofwhether itis perpetrated in time
ofwar or peace; (iv) thanks to the Convention and its very broad acceptance by states,
at the level of state responsibility it is now widely recognized that customary rules on
genocide impose erga omnes obligations; that is, lay down obligations towards all other
member states ofthe international community, and at the same time confer on any state
the rightto require that acts ofgenocide be discontinued. Furthermore, those rules now
form part ofjus cogens or the body of peremptory norms; that is, they may not be dero-
gated from by international agreement (nor a fortiori by national legislation).

One should, however, be mindful ofthe flaws or omissions ofthe Convention. These
are the most blatant ones;

L The definition ofgenocide does not embrace cultural genocide (thatis, the destruc-

tion ofthe language and culture ofagroup).X0Probably itwas felt that cultural genocide
is a rather nebulous concept. Similarly, genocide does not encompass the extermin-
ation ofa group on political grounds. This was a deliberate omission. One may wonder
whether the elimination of political groups fits with the notion of genocide. Killing all
the communists in a country is extermination, but is it genocide? Many would think
not. The Convention confined itself to the physical destruction of relatively stable
groups to which persons in most instances belong ‘involuntarily’ and, often, by birth
(clearly, in the case of religious groups, membership may be voluntary).

8 This is the approach substantially underpinning the section on genocide of the Report of the UN
International Commission of Inquiry on Darfur, UN doc. S/2005/60, §8439-522.

9 P. Gaeta, op. cit., Genocide dEtat, cit, supra, at n. 7.

10  See, for instance, the decision of the High Court of Australia in Kruger v. Commonwealth (at 32). It
should be noted that some countries, in passing legislation on genocide, have broadened the category of
protectedgroups. For instance, in Ethiopia Art. 281 ofthe 1957 Penal Code also uses genocide with regard to
political groups’. Other countries include ‘social groups’ within the definition of genocide: Peru (Art. 129,
Criminal Code); Paraguay (Art. 308, Criminal Code); Lithuania (Art. 71, Criminal Code).
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2. The four classes of protected groups (national, ethnical, racial, and religious) are
not defined, nor are criteria for their definition provided.

3. The enforcement mechanism envisaged in the Convention is ineffective (in
Article 1V the Convention contemplates trials before the courts of the state on the
territory ofwhich genocide has occurred, or before a future ‘international penal tribu-
nal’. This is a flaw because it is the territorial state authorities (or persons supported by
such authorities) that normally tend to commit acts of genocide; so national prosecu-
tors will be reluctant to bring prosecutions; furthermore, no international penal tri-
bunal existed at the time, nor for 50 years afterwards. Moreover, Article V111 provides
that any contracting party ‘may call upon the competent organs ofthe United Nations
to take such action’under the Charter asthey consider appropriate’for the prevention
or suppression of genocide, whereas Article 1X confers on the ICJ jurisdiction over
disputes between states concerning the interpretation, application, or fulfilment of
the Convention.

Indeed, at the enforcement level the Convention has long proved a failure. Only
once did a United Nations body pronounce on a specific instance of massacres, that it
defined as genocide: this occurred in the case of Sabra and Shatila, when the UN GA
characterized the mass killing of Palestinians perpetrated there by Christian falangist
troops as ‘an act ofgenocide’in its resolution 37/123 D of 16 December 1982. (However,
the GA did not set out the legal reasons for this finding’, nor did it draw any legal
consequences from it.) Subsequently in 1993, for the first time a state brought a case of
genocide before the ICJ: Bosnia v. Serbia. In 1999 Croatia also instituted before the ICJ
proceedings against Serbia for violations ofthe Genocide Convention.

6.3 DEVELOPMENTS IN THE CASE
LAW ON GENOCIDE

Ifwe leave aside a few decisions handed down by the Extraordinary Courts Martial of
the Ottoman Empire in 1920 and dealing with ‘the massacres of Armenians carried
out with the goal of annihilating them’1L (at that time the notion of genocide had not
yet been fully developed), it is striking that, until the 1990s, only a few cases of geno-
cide were brought before national courts. Chief among them is Eichmann (decided
in 1961 by the District Court of Jerusalem and subsequently, in 1962, by the Israeli
Supreme Court). Eichmann was tried for ‘crimes against the Jewish people’, an offence
under lIsraeli law which incorporated all the elements of the definition of genocide
(and the Supreme Court of Israel held that ‘the crimes against the Jewish People’ cor-
responded to genocide, Eichmann, SC, at 287).

1 Forinstance, see in particular Ahmed Mithad Bey and others, at 147-53; Mehmed All Bey and others, at
159-65; Bahaeddin Sakir and others, at 169-73.
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By contrast, much headway has been made both at the level of prosecution and pun-
ishment ofgenocide by international criminal tribunals (which have prodded national
courts also to deal with this crime) and at the normative level.

Genocide as a crime of individuals began to be punished following the establish-
ment of the ICTY and the ICTR. Genocide having been provided for in the Statutes
of both Tribunals as well as the ICC (followed by provisions relating to the Special
Panels for East Timor and the Extraordinary Chambers for Cambodia),2the first two
courts have had the opportunity to try quite a few persons accused ofthis crime. They
have delivered importantjudgments on the matter: the ICTR, particularly in Akayesu
(88204-28) and Kayishema and Ruzindana (§§41-9); the ICTY in Jelisic (§878-83) and
Krstic (§8539-69).

After the establishment of the ICTY and the ICTR, some national courts began to
institute criminal proceedings against persons accused of serious crimes in the former
Yugoslavia. German courts have thus pronounced on some cases ofgenocide.13Trials on
genocide have also been conducted in other countries (for instance, in Ethiopia, where
the High Court tried former President Mengistu in absentia; see Mengistu and others.

At the norm-setting level, some major advances stand out. The major substantive
provisions ofthe Convention gradually turned into customary international law. In its
Advisory Opinion on Reservations to the Convention on Genocide, the ICJ held that the
principles underlying the Convention are principles which are recognized by civilized
nations as binding on states, even without any conventional obligation’ (at 24). This view
was confirmed by the Court in Bosnia v. Serbia (88161). It is notable that the UN SG took
the same view ofthe customary status ofthe Genocide Convention (or, more accurately,
ofthe substantive principles it lays down), aview that was endorsed implicitly by the UN
SC,H4and explicitly by the ICTR in Akayesu (8495) and by the ICTY in Krstic (§541).

See ICTY Statute, Art. 4; ICTR Statute, Art. 2; Art. 4 of Regulation 2000/15, s. 4 (as amended by regu-
lation 2001/30) ofthe SPET; as well as Art. 4 ofthe law establishing the ECC.

13 See Jorgic, decided in 1997 by the Higher State Court (Oberlandsgericht) of Dusseldorf. The Court
found the defendant guilty of genocide and sentenced him to life imprisonment. The most significant part of
the judgment is that relating to mens rea. The Court held that the intent to destroy agroup means destroy-
ing the group as a social unit in its specificity, uniqueness and feeling of belonging: the biological-physical
destruction of the group is not required’ (section Il1, para. 1). The Court’s findings about the factual and
psychological elements from which one can infer the existence of ‘intent” are extremely interesting. The
judgmentwas upheld by the Federal High Court (Bundesgerichtshof) in 1999, followed by the Constitutional
Court in 2000. See also Sokolovic and Kusljic in 2001. On these cases see K. Ambos and S. Wirth, ‘Genocide
and War Crimes in the Former Yugoslavia Before German Criminal Courts’in H. Fischer, C. Kress and
S. R. Luder (eds), International and National Prosecution of Crimes Under International Law (Berlin: Arno
Spitz, 2001), 783-97, R. Rissing-van Saan, The German Federal Supreme Court and the Prosecution of
International Crimes Committed in the Former Yugoslavia, 2 JTCT (2005), 381-99.

14 See Report of the Secretary-General Pursuant to Para. 2 of Security Council Resolution 808 (1993)
UN Doc. S/25704, 845.
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6.4 THE OBJECTIVE ELEMENTS

Avrticle Il ofthe Genocide Convention, and the corresponding rule of customary law,
clearly defines the conduct that may amount to genocide:

(i) killing members (hence more than one member) of what we could term a
‘protected group’, namely a national or ethnical, racial, or religious group;

(i) causing serious bodily or mental harm to members of a ‘protected group’;

(iii) deliberately inflicting on the group conditions oflife calculated to bring about
its physical destruction in whole or in part;

(iv) imposing measures intended to prevent birth within the group; or

(v) forcibly transferring children of the group to another group.

While the definition ofthe four classes ofgroup isan intricate problem that requires
serious interpretative efforts (see infra, 6.6.1), the various classes of action falling
under genocide seem to be relatively clear. They were to a large extent spelled out in
Akayesu (TJ), as well as other judgments ofthe ICTR:

() as forkilling members ofthe group, ‘killing”’ must be interpreted as ‘murder’, i.e.
voluntary or intentional Killing; 5

(ii) as for causing serious bodily or mental harm, these terms ‘do not necessarily

mean that the harm is permanent and irremediable” Akayesu §8502-4; Gacumbitsi,
TJ, 8291. Asan ICTY TC put it in Krstic:
In line with the Akayesu Judgement [8502], the Trial Chamber states that serious harm need
not cause permanent and irremediable harm, but it must involve harm that goes beyond
temporary unhappiness, embarrassment or humiliation. It must be harm that results in a
grave and long-term disadvantage to a person’sability to lead anormal and constructive life.
In subscribing to the above case-law, the Chamber holds that inhuman treatment, torture,
rape, sexual abuse and deportation are among the acts which may cause serious bodily or
mental injury (8513).

See also ICTY, Blagojevic and Jokic, TJ, 8645. The harm may include acts ofbodily or
mental torture, sexual violence, and persecution (Rutaganda, TJ, 851).

(iii) with regard to deliberately inflicting on the group conditions of life
calculated to bring about its physical destruction, in Akayesu the TC held that
this expression includes among other things, ‘subjecting a group of people to a
subsistence diet, systematic expulsion from homes and the reduction of essential
medical services below minimum requirement[s]” (§8505-6), or the ‘deliberate
deprivation of resources indispensable for survival, such as food or medical serv-
ices’ (Kayishema and Ruzindana, 8115); according to an ICTY TC in Brdanin,
‘also included is the creation of circumstances that would lead to a slow death,

15 Akayesu (88500-1). See also Semanza (TJ), at 8319) and Kayishema and Ruzindana (AJ), §151.
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such as lack of proper housing, clothing and hygiene or excessive work or physical
exertion’ (8691).

(iv) as for ‘imposing measures intended to prevent births within the group’, in
Akayesu it was held that these measures could consist o f ‘sexual mutilation, the prac-
tice of sterilization, forced birth control [and the] separation ofthe sexes and prohib-
ition of marriages’ (8507); in addition, the measures at issue may be not only physical
but also mental (8508); they may include rape as an act directed to prevent births when
the woman raped refuses subsequently to procreate (8508); see also Rutaganda, TJ, 853
and Musema, TJ, 8158.

(v) forcibly transferring children of the group to another group may embrace
threats or intimidation leading to the forcible transfer of children to another group
(Akayesu, 8§509).

Another interesting problem relating to actus reus is whether genocide may also
include the Killing, with the required intent, of only one single member of a protected
group. In Akayesu the Trial Chamber, when dealing with the constituent elements of
genocide, held the view that there may be genocide even if one ofthe acts prohibited by
the relevant rules on this matter is committed ‘against one’member ofa group (8521).
Arguably, this broad interpretation is not consistent with the text of the norms on
genocide, which speak instead o f‘members ofa group’ (see above).

It would seem that Article Il does not cover the conduct currently termed in non-
technical language ‘ethnic cleansing’ that is the forcible expulsion of civilians belong-
ingto aparticular group from an area, avillage, or atown. (In the course ofthe drafting
of the Genocide Convention, Syria proposed an amendment designed to add a sixth
class of acts of genocide: ‘Imposing measures intended to oblige members of a group
to abandon their homes in order to escape the threat of subsequent ill-treatment’.
However, the draughtsmen rejected this proposal.)16

Some courts have indeed excluded the forced expulsion of persons belonging to a
particular ethnic, racial, or religious group from the notion of genocide.l7 However,

16 For the Syrian proposal see UN Doc. A/C6/234.

17 See, for instance, Jelisic, jJudgment of 14 December 1999 (§8107-8). The Prosecution had alleged that
Jelisic had contributed to the campaign of ethnic cleansing in Brcko in eastern Bosnia and had, for a period,
acted as the principal executioner at the Luka camp ‘with the intent to destroy, in whole or in part, a racial,
ethnic or religious group’ (Jelisic, TC, oral ruling, 19 October 1999). The Prosecution asserted that the
accused demonstrated considerable authority, that he had received instructions to kill as many Muslims
as possible and that his genocidal intent could be shown by the accused’s own words, as was reported to the
judges by the witnesses. In this regard, they characterized Jelisic as ‘an effective and enthusiastic participant
in the genocidal campaign’and noted, in addition, that the group targeted by Jelisic was significant, not only
because it included all the dignitaries ofthe Bosnian Muslim community in the region but also because of
its size’. The Trial Chamber ruled, however, that Jelisic could not be found guilty ofthe crime of genocide.
Although he had pleaded guilty to both war crimes and crimes against humanity (§824-58), with respect
to the crime of genocide the Trial Chamber issued the following pronouncement: ‘In conclusion, the acts of
Goran Jelisic are not the physical expression of an affirmed resolve to destroy in whole or in part a group as
such. All things considered, the Prosecutor has not established beyond all reasonable doubt that genocide
was committed in Brcko during the period covered by the indictment. Furthermore, the behaviour of the
accused appears to indicate that, although he obviously singled out Muslims, he killed arbitrarily rather
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in other cases courts have asserted that that expulsion, under certain circumstances,
could be held to amount to genocide.18Probably the better view is that upheld by the
German Constitutional Court in Jorgic, namely that ‘systematic expulsion can be a
method ofdestruction and therefore an indication, though not the sole substantiation,
ofan intention to destroy’ (at §24). (A similar view was propounded by an ICTY TC in
Krstic (at §8589-98).)

In Krstican ICTY TC clarified the actus reus by defining the notion ofthe destruc-
tion of a group ‘in part’. The Prosecution had accused the defendant of genocide for
having planned and participated in the massacre in a limited locality (the area of
Srebrenica), ofbetween 7,000 and 8,000 Bosnian Muslims, all ofthem men of military
age. The question arose ofwhetherthe ‘protected group’was constituted by the ‘Bosnian
Muslims of Srebrenica’ or instead by ‘Bosnian Muslims’. The Chamber answered the
query by noting that the group was that ofBosnian Muslims, and the Bosnian Muslims
of Srebrenica constituted ‘a part of the protected group’under Article 4 of the ICTY
Statute (8560) (which was based on Article Il of the Genocide Convention and was
held by the Chamber to be declaratory of customary international law: §8541-80). The
Chamber added that ‘the intent to eradicate a group within a limited geographical
area such as the region of acountry or even a municipality’ could be characterized as
genocide (8589).19As for the fact that the persons systematically killed at Srebrenica

than with the clear intention to destroy a group. The Trial Chamber therefore concludes that it has not been
proved beyond all reasonable doubt that the accused was motivated by the dolus specialis of the crime of
genocide. The benefit of the doubt must always go to the accused and, consequently, Goran Jelisic must be
found not guilty on this count5(§§107-8).

On ethnic cleansing it is also worth mentioning the decision delivered on 31 August 2001 by the Supreme
Court of Kosovo in Vuckovic: ‘Indeed, the essential characteristic of the criminal act of genocide is the
intended destruction of a national, ethnical, racial or religious group. However, the appealed verdict only
considered that the accused, forcefully expelling population from their houses in unbearable living condi-
tions, was ready to accept the consequence that the part or entire group of Albanian population of these
villages will be exterminated. Such motivation does not characterize the intentto destroy an ethnic group in
whole orin part. More generally, according to the Supreme Court, the exactions committed by the Milosevic
regime in 1999 cannot be qualified as criminal acts ofgenocide, since their purpose was not the destruction
ofthe Albanian ethnic group in whole or in part, but its forceful departure from Kosovo as a result ofa sys-
tematic campaign ofterror including murders, rapes, arsons and severe mistreatments5(at 2-3).

See also Kusljic (decision ofthe German Bundesgerichtshofof21 February 2001), at 7-10.

18 In the confirmation of the second indictment of 16 November 1995 (pertaining to the fall ofthe UN
safe area of Srebrenica) against Radovan Karadzic and Ratko Mladic, for instance, Judge Riad expressly
characterized ethnic cleansing5as a form of genocide: Karadzic and Mladic, confirmation ofindictment of
16 November 1995.

An ICTY Trial Chamber observed in the Karadzic and Mladic Rule 61 Decision that the character of the
acts in question may permit the inference of genocidal intent: Karadzic and Mladic, Rule 61 Decision of
11 July 1996, §94. See also Nikolic, Rule 61 Decision, ICTY Trial Chamber, §34.

However, a subsequentjudgment ofthe Trial Chamber suggests a retreat from the Trial Chamber’s above-
mentioned and relatively expansive stance (see Jelisic, supra, n. 17).

19 Itthen pointed out the following: ‘the intent to destroy a group, even if only in part, means seeking to
destroy adistinctpart ofthe group asopposed to an accumulation ofisolated individuals within it. Although
the perpetrators of genocide need not seek to destroy the entire group protected by the Convention, they
must view the part ofthe group they wish to destroy as a distinct entity which must be eliminated as such.
A campaign resulting in the killings, in different places spread over a broad geographical area, of a finite
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were ‘only men of military age’, the TC emphasized that, while these men were being
massacred, at the same time the rest ofthe Bosnian Muslim population was being for-
cibly transferred out ofthe area.2

The Chamber concluded that the killing ofall the Bosnian Muslim men of military
age in Srebrenica accompanied by the intent to destroy in part the Bosnian Muslim
group within the meaning of Article 4 ofthe ICTY Statute must qualify as genocide.

Before making this ruling, the TC had also discussed the question of the extent to
which, while appraising whether or not genocide had been perpetrated in the case
at issue, it could take into account evidence or facts relating to the cultural or social
destruction ofa group, as opposed to its physical or biological destruction.2l

number of members of a protected group might not thus qualify as genocide, despite the high total number
ofcasualties, because it would not show an intent by the perpetrators to target the very existence ofthe group
as such. Conversely, the killing of all members of the part of a group located within a small geographical
area, although resulting in a lesser number of victims, would qualify as genocide if carried out with the
intent to destroy the part ofthe group as such located in this small geographical area. Indeed, the physical
destruction may target only a part of the geographically limited part of the larger group because the per-
petrators of the genocide regard the intended destruction as sufficient to annihilate the group as a distinct
entity in the geographic area at issue. In this regard, itis important to bear in mind the total context in which
the physical destruction is carried out (8590).

20 Inthis respect it stressed that “The Bosnian Serb forces could not have failed to know, by the time they
decided to kill all the men, that this selective destruction ofthe group would have alasting impact upon the
entire group. Their death precluded any effective attempt by the Bosnian Muslims to recapture the terri-
tory. Furthermore, the Bosnian Serb forces had to be aware ofthe catastrophic impact that the disappear-
ance of two or three generations of men would have on the survival of a traditionally patriarchal society,
an impact the Chamber has previously described in detail. The Bosnian Serb forces knew, by the time
they decided to kill all of the military aged men, that the combination of those killings with the forcible
transfer of the women, children and elderly would inevitably result in the physical disappearance of the
Bosnian Muslim population at Srebrenica. Intent by the Bosnian Serb forces to target the Bosnian Muslims
of Srebrenica as a group is further evidenced by their destroying homes of Bosnian Muslims in Srebrenica
and Potocari and the principal mosque in Srebrenica soon after the attack. Finally, there is astrong indica-
tion ofthe intent to destroy the group as such in the concealment ofthe bodies in mass graves, which were
later dug up, the bodies mutilated and reburied in other mass graves located in even more remote areas,
thereby preventing any decent burial in accord with religious and ethnic customs and causing terrible dis-
tress to the mourning survivors, many of whom have been unable to come to a closure until the death of
their men is finally verified. The strategic location ofthe enclave, situated between two Serb territories, may
explain why the Bosnian Serb forces did not limit themselves to expelling the Bosnian Muslim population.
By killing all the military aged men, the Bosnian Serb forces effectively destroyed the community of the
Bosnian Muslims in Srebrenica as such and eliminated all likelihood that it could ever re-establish itself
on that territory’ (88595-7).

21 On this point it set out the following interesting remarks (which it then applied in the ruling just
cited): ‘The Trial Chamber is aware that it must interpret the Convention with due regard for the principle of
nullum crimen sine lege. It therefore recognises that, despite recent developments, customary international
law limits the definition ofgenocide to those acts seeking the physical or biological destruction ofall or part
of the group. Hence, an enterprise attacking only the cultural or sociological characteristics of a human
group in order to annihilate these elements which give to that group its own identity distinct from the rest of
the community would not fall under the definition of genocide. The Trial Chamber however points out that
where there is physical or biological destruction there are often simultaneous attacks on the cultural and
religious property and symbols of the targeted group as well, attacks which may legitimately be considered
as evidence of an intent to physically destroy the group. In this case, the Trial Chamber will thus take into
account as evidence ofintent to destroy the group the deliberate destruction ofmosques and houses belong-
ing to members of the group’ (§8580).
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6.5 THE SUBJECTIVE ELEMENTS

The mental requirement for genocide as a crime involving international criminal
liability is provided for in Article 11(1) of the Convention on Genocide (and in the
corresponding customary rule): the ‘intent to destroy, in whole or in part, a national,
ethnical, racial or religious group’. Genocide isatypical crime based on the ‘deperson-
alization of the victim’ that is a crime where the victim is not targeted on account of
his or her individual qualities or characteristics, but only because he or she isamem-
ber of a group. As the German Federal Court of Justice rightly held in Jorgic in 1999,
the perpetrators of genocide do not target a person ‘in his capacity as an individual’
they ‘do not see the victim as a human being but only as a member of the persecuted
group’ (at 401).2

This intent amounts to dolus specialis; that is, to an aggravated criminal intention,
required in addition to the criminal intent accompanying the underlying offence (kill-
ing; causing serious bodily or mental harm; inflicting conditions of life calculated to
physically destroy the group; imposing measures designed to prevent births within
the group; forcibly transferring children). It logically follows that other categories of
mental element are excluded: recklessness (or dolus eventualis) and gross negligence.

The ICTR TCs have contributed greatly to elucidating the subjective element of
genocide. In Akayesu, an ICTR TC held that the commission of genocide required ‘a
special intent or dolus specialis’. ‘Special intent’ is defined by the ICTR as ‘the specific
intention, required as a constitutive element of the crime, which demands that the
perpetrator clearly seeks to produce the act charged’ (8498). The TC added that intent
‘is a mental factor which is difficult, even impossible to determine. This is the reason
why, in the absence of a confession from the accused, his intent can be inferred from
a certain number of presumptions of fact’ (§8523). It added that one can in particular
infer the special intent ‘from all acts or utterances ofthe accused, or from the general
context in which other culpable acts were perpetrated systematically against the same
group, regardless of whether such other acts were committed by the same perpetrator
or even by other perpetrators’23

2 In the same case the German Constitutional Court held the following view: “The Higher State Court
and Federal Constitutional Court take the view that para. 220(a) of the StGB [the German Criminal Code]
protects the group. They have unanimously interpreted the intention of StGB para. 220a as meaning that
the destruction of the group as a social entity in its specificity and particularity and sense of togetherness,
or even geographically limited part ofthe group, need not extend to its physical and biological extermin-
ation [...] It is enough if the culprit takes upon himself the intent of the central controlling structure that
inevitably must be in place for the elements of the crime to be met, even iftoward a part ofthe group [...] the
statutory definition ofgenocide defends a supra-individual object oflegal protection, i.e. the social existence
ofthe group [...] Thetext ofthe law does not therefore compel the interpretation that the culprit’sintent must
be to exterminate physically at least a substantial number of the members of the group [...] the intent can
be deduced as a rule from the circumstances of an attack carried out under astructurally organized central
control on the group, ofwhich the culprit is aware, and which he wills’ (§§19-22).

23 The interpretation given in Akayesu has to a very large extent been followed by the Trial Chambers
ofthe ICTR: in Kayishema and Ruzindana (§887-118) as well as in Rutaganda (8844-63) and in Musema,
where the Tribunal in particular considered the issues of complicity in and conspiracy to commit genocide
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6.6 PROBLEMATICAL ASPECTS OF GENOCIDE

There are three issues concerning genocide that are at the same time intricate and con-
troversial, and which therefore deserve our attention: (i) how to identify the various
protected groups; (ii) whether acts of genocide always require an underlying geno-
cidal policy by a state or organized authority; (iii) how to discern genocidal intent.

6.6.. HOW TO IDENTIFY THE ‘PROTECTED’ GROUPS

The major problems concerning the objective element of genocide relate to the notion
of the group victim of the crime as well as the identification of thefour groups enu-
merated in the rule (national, ethnical, racial, religious). The former problem may be
framed as follows: what do the Convention and the corresponding customary rule
mean by group’? In other words, when can one state with certainty that one is faced
with a group protected by the Convention? The latter question, which is obviously
closely related to the former, is ‘By what standards or criteria can one identify each of
the four groups?’ Can one rely upon an objective test for each group? If so, where does
one find such a test?

Normally the various classes of groups are defined objectively, on account of some
alleged objective features each group exhibits. By national group is meant a multi-
tude of persons distinguished by their nationality or national origin (for instance,
the French citizens living abroad in a particular country, the US nationals of Irish
descent). Race is a notion whose scientific validity has been debunked by anthropolo-
gists; it must nevertheless be perforce interpreted and applied when used in a legal
provision. In the Genocide Convention race seems to embrace groups that share some
hereditary physical traits or features, such as the colour of skin. Ethnicity refers to
groups that share a language and cultural traditions. Religion is probably the least
controversial standard; it refers to groups sharing the same religion or set of spiritual
beliefs and faith, as well as modes of worship.

The case law ofthe ICTR and ICTY has contributed considerably to clarifying the
notion of group, moving from an objective to a subjective evaluation. The import-
ance of Akayesu in particular needs to be stressed. In this case, an ICTR TC not only
emphasized that genocide is the most grave international crime or, as it put it, ‘the
crime ofcrimes’ (816), but also, and more importantly, set out a definition of‘group’. In
its view, this word, in the provisions on genocide, refers only to ‘stable groups’,

constituted in a permanent fashion, and membership of which is determined by birth, with
the exclusion of the more mobile’ groups which one joins through individual voluntary
commitment, such as political and economic groups. Therefore, acommon criterion in the
four types of groups protected by the Genocide Convention is that membership in such

(88884-941). (In three other cases concerning genocide the accused had pleaded guilty and therefore the
TC only dealt with sentencing: see Kambanda (sentence of 4 September 1998), Serushago (sentence of 5
February 1999), and Ruggiu (sentence of 1June 2000).)
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groups would seem to be normally not challengeable by its members, who belong to it
automatically, by birth, in a continuous and often irremediable manner (8511).

According to the TC, the groups protected against genocide should not be limited
to the four groups envisaged in the relevant rules, but—in order to respect the inten-
tion of the draughtsmen of the Genocide Convention, who clearly intended to protect
any identifiable group—should include any stable and permanent group’ (8516). This
proposition without further elaboration appears unconvincing, given that the fram-
ers of the Convention, as clearly expressed in the text of that instrument, evinced an
intention to protect only the four groups explicitly indicated there. The Chamber then
propounded a definition of each of the four groups envisaged in the relevant rules. It
defined ‘national groups’as a collection of people who are perceived to share a legal
bond of common citizenship, coupled with reciprocity of rights and duties’ (8512), an
‘ethnic group’as ‘agroup whose members share acommon language or culture’ (§8513),
a ‘racial group’as agroup ‘based on the hereditary physical traits often identified with
a geographical region, irrespective of linguistic, cultural, national or religious factors’
(8514), and a ‘religious group’ as a group ‘whose members share the same religion,
denomination or mode ofworship’ (8515).

It should be noted that in the particular case of the genocide of Tutsis by Hutus in
Rwanda, the question ofhow to identify a protected group played a major role. Indeed,
these two groups shared language, religion, and culture, lived in the same areas, and
in addition there was a high rate of mixed marriages. The ICTR stressed that the two
terms of Tutsi and Hutus before colonization by the Germans (1885-1916) and then
by the Belgians (1916-1962) referred to individuals and not to groups, the distinction
being based on lineage rather than ethnicity (881). (Furthermore, Tutsis were origin-
ally shepherds, whereas Hutus were farmer.) However, in 1931 Belgians introduced
a permanent distinction by dividing the population into three ethnic groups (Hutu,
Tutsi, and Twa), making it mandatory for each Rwandan to carry an identity card that
mentioned his or her ethnicity (883). The TC concluded that thus in fact the members
of the various groups ended up considering themselves as distinct from members of
the other groups.24

It would thus seem that for the TC in Akayesu the question of whether or not a
multitude of persons made up a group protected by the rules against genocide was
primarily a question offact: the court had to establish whether (i) those persons were
infact treated as belonging to one of those protected groups; and in addition (ii) they
considered themselves as belonging to one of such groups.

One may find the same admixture of objective and subjective criteria in Kayishema
and Ruzindana. There an ICTR TC stated that

24 The TC noted that ‘in Rwanda, in 1994, the Tutsi constituted a group referred to as ‘ethnic’ in offi-
cial classifications. Thus, the identity cards at the time included a reference to ‘ubwoko’ in Kinyarwnda or
‘ethnie (ethnic group) in French which, depending on the case, referred to the designation Hutu or Tutsi,
for example [...] [In addition] all the Rwandan witnesses who appeared before it [the Trial Chamber] invari-
ably answered spontaneously and without hesitation the questions of the Prosecutor regarding their ethnic
identity’ (§702).
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An ethnic group is one whose members share a common language and culture: or a group
which distinguishes itself, as such (self-identification); or a group identified as such by
others, including perpetrators of the crimes (identification by others) (898).

In Rutaganda the ICTR pushed the subjective standard even further. It noted
that:

The concepts of national, ethnical, racial and religious groups have been researched exten-
sivelyand [...] at present, there are no generally and internationally accepted precise defini-
tions thereof. Each of these concepts must be assessed in the light of a particular political,
social and cultural context. Moreover, the Chamber notes that for the purposes of applying
the Genocide Convention, membership ofagroup is, in essence, a subjective rather than an
objective concept. The victim is perceived by the perpetrator of genocide as belonging to a
group slated for destruction. In some instances, the victim may perceive himself/herself as
belonging to the said group (856).

Also, two ICTY TCs, as well as the UN International Commission of Inquiry on
Darfur, shared this subjective approach.5

6.6.2 WHETHER GENOCIDE ALWAYS REQUIRES A
GENOCIDAL POLICY OR PLAN

Various commentators have noted that acts of genocide by individuals or groups
always presuppose a policy or at least a collective activity of a state, an entity or a
group, policy or collective activity in which the individual perpetrators of genocide
participate by their conduct.26 Contrary to this view, the ICTY AC held in Jelisic that
‘the existence ofaplan or policy isnot alegal ingredient ofthe crime’, although ‘it may
facilitate proofofthe crime’ (AJ, §48).27

I submit that both views do not construe the existing law correctly. Arguably a con-
textual elementis not required by the customary and treaty rules on genocide for some
instances of genocide, whilst it is needed for other categories. At least with regard to
two categories ofacts ofgenocide ((i) killing members ofaprotected group; (ii) causing
serious bodily or mental harm to members of a protected group), one or more indi-
viduals may engage in the crime of genocide without any general policy or collective
action being required for their being prosecuted and punished for that crime. One
or more individuals may, for example, kill a number of members of a religious group
with genocidal intent, even if no state authorities or collectivity persecute and intend
to destroy that group. Similarly, one or more persons may engage in rape or torture of

25 See Jelisic (8870-1) and Kirstic (§8556-7 and 559-60). In 2005 the UN International Commission of
Inquiry on Darfur shared this approach when discussing whether the so-called African tribes (essentially
consisting of sedentary farmers) in Darfur made up an ethnic group distinct from the so-called Arab tribes
(essentially consisting of nomadic shepherds), in spite of their sharing the same language (Arabic) and
religion (Muslim) and not distinguishing themselves from one another as far the colour oftheir skin was
concerned (88498-501 and 508-12).

26 for instance, see C. Kress, ‘The Darfur Report and Genocidal Intent’, in 3JICJ (2005), 562-78.

27 The ICTR AC had already set out this proposition in its AJ in Kayishema and Ruzindana (§138).
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members of an ethnic or racial group with the intent of thereby destroying the group
in whole or in part. In other words, international rules do not require the existence of
either a widespread or systematic practice or a plan as a legal ingredient of the crime
ofgenocide.BThis conclusion is material at the procedural level, for it implies that the
Prosecutor in a national or international trial need not lead evidence on that practice
or contextual element. In reality, however, even genocidal acts belonging to one ofthe
two categories at issue are hardly conceivable as isolated or sporadic events. Normally
they are in fact part of a pattern of conduct tolerated, approved, or condoned by gov-
ernmental authorities. These circumstances remain nevertheless factual events, not
provided for or required by the relevant treaty and customary rules.

Instead, the other three categories of genocide perforce not only presuppose, but
necessarily take the shape of, some sort of collective or even organized action (I am
referring to (i) deliberately inflicting on a protected group or members thereof con-
ditions of life calculated to bring about its physical destruction in whole or in part;
(if) imposing measures intended to prevent births within a protected group; (iii) for-
cibly transferring children of a protected group to another group). Plainly, actions
such as deliberate deprivation of resources indispensable for the survival of mem-
bers of a protected group, e.g. food or medical supplies, or such action as systematic
expulsion from home with a view to bringing about conditions of life leading to the
destruction ofthe group, constitute actions that are necessarily carried out on a large
scale and by amultitude ofindividuals in pursuance ofacommon plan, possibly with
the support or at least the acquiescence of the authorities. Similarly, such measures
designed to preventbirths as prohibition of marriages, separation ofthe sexes, forced
birth control, sterilization, large-scale sexual mutilation, are all activities that only
state organs or other official authorities may undertake, or authorize to undertake, or
at least approve or condone.

6.6.3 HOW TO IDENTIFY GENOCIDAL INTENT

The ICTR TCs have contributed greatly to elucidating the subjective element of geno-
cide. As noted, in Akayesu an ICTR TC held that intent ‘is a mental factor which is
difficult, even impossible to determine’ (§523).2

Indeed, normally to prove the existence of genocidal intent one has to infer such
intent from factual circumstances. Only seldom can one find documents or state-
ments by which one or more persons explicitly declare that they intend to destroy

28 The UN International Commission of Inquiry on Darfur held in its report that mass killing large-
scale rape as well as massive forcible expulsion of civilians from their homes, committed by or on behalf of
the Sudanese authorities in Darfur did not amount to genocide, for lack of genocidal intent attributable to
the Sudanese Government. Nevertheless, in its view single individuals participating in such crimes might
be found guilty of genocide by a court of law if such court were satisfied that the defendants had pursued a
genocidal intent (§8520-1). However, the Commission did not draw any distinction between mass murder
and rape, on the one side, and forcible expulsion, on the other.

29 The approach taken in Akayesu has to avery large extent been followed by the ICTR TCs: in Kayishema
andRuzindana (8887-118) as well as in Rutaganda (§844-63) and in Musema (8§884-941).
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a whole group. An instance of such statements can be found in the minutes (drafted
by Eichmann) of the discussion held at Wannsee (Berlin) on 20 January 1942 to plan
the extermination of the European Jews,3as well as in the speech Heinrich Himmler
(head ofthe SS) made on 4 October 1943 in Poznan to SS officers3Lto the same effect.

In other instances utterances against a particular group expressing the intent to
destroy (or to contribute to destroy) the group, were not taken to express genocidal
intent proper. A case in point is Jelisic. An ICTY TC held that his repeated statements
against Muslims and the consequent criminal offences perpetrated by him against
many Muslims did not manifest genocidal intent but were expression of ‘a disturbed
personality’ (88102-7). The AC took a different (and a more correct) view, ruling that
the accused had instead entertained genocidal intent (§855-72), although it then oddly
declined to reverse the acquittal for genocide entered by the TC and remit the case for
further proceedings.

In Krstic an ICTY TC made a considerable contribution, in various respects, to
the definition of mens rea of genocide. The Prosecution, as noted above, accused the
defendant of genocide for having planned and participated in the massacre in a lim-
ited locality (the area of Srebrenica), ofbetween 7,000 and 8,000 Bosnian Muslims, all
ofthem men ofmilitary age. The following question then arose: was this intent present
in this case where only men of military age were systematically killed? The Chamber
answered the query in the affirmative. It emphasized that the rest of the Bosnian
Muslim population had been forcibly transferred out of the area, with the inevitable
result of the physical disappearance of the whole Muslim population of Srebrenica.2
The Chamber concluded that the intent to kill all the Bosnian Muslim men of military
age in Srebrenica evinced the intention to destroy in part the Bosnian Muslim group
and therefore must qualify as genocidal intent.

As pointed out above, the special intent under discussion is normally deduced from
the factual circumstances. Hence, in those cases where the actus reus is murder or
bodily or mental harm the question whether those acts were part ofa plan or policy
or of widespread or systematic practice may eventually acquire importance from an
evidentiary viewpoint (although, as noted above, not as a legal ingredient of the
crime), as an element capable of proving (or confirming) that there was indeed geno-
cidal intent.

This is dear from what an ICTR TC held in some cases, for instance in Akayesu
and in Kayishema and Ruzindanda. In the former case the TC inferred the special
intent from the speeches by which the accused called, ‘more or less explicitly’, for the
commission of genocide (8729). It also deduced intent from the very high number
of deliberate and systematic atrocities committed against the Tutsis (§8730) and the
numerous and systematic acts of rape and sexual violence against Tutsi women
(88731-3). Also in Kayishema and Ruzindanda the TC inferred genocidal intent from

30 See the English translation online: www.h-net.org/-german/gtext/nazi/wanneng2.

3l Heinsisted in that speech on the ‘extermination [Ausrottung] of the Jewish people’ (German text and
English translation online: www.holocaust-history.org/himmler-poznan/speech-text).

3 See §8593-7, cited supra, in n. 20.
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the high number of Tutsis killed (8531 and 533), the fact that they had been massacred
regardless of gender or age (8532), as well as the fact that the attacks had been carried
out in a consistent and methodical way (§8534-6 and 543). The utterances of the two
defendants were also taken into account (for instances, Tutsis had been called ‘cock-
roaches’, had been referred to as ‘dirt’ or ‘filth’ (8538); in particular, Ruzindana had
stated that babies whose mothers had been killed must not be spared ‘because those
attacking the country initially left as children’ (at §542).

Similarly, in Musema an ICTR TC inferred special intent to destroy Tutsis from
the numerous atrocities committed against them (8928), form large-scale attacks
launched against Tutsi civilians (§8930)'and, more generally, from the widespread
and systematic perpetration of other criminal acts against members of the Tutsi
group’(8931) in which the defendant participated. These acts were accompanied by
humiliating utterances.3

When the objectively genocidal act is part ofawhole pattern of conduct taking place
in the same state (or region or geographical area), or, a fortiori, ofa policy planned or
pursued by the governmental authorities (or by the leading officials of an organized
political or military group), then it may become easier to deduce not only the intent34but
also lack of intent from the facts of the case. Thus, the UN Commission of Inquiry on
Darfur held that a range of acts or conducts by the Sudanese governmental authorities

3B According to the TC such humiliating utterances clearly indicated that the intention underlying each
specific act was to destroy the Tutsi group as awhole. The Chamber notes, for example, that during the rape
of Nyiramusugi Musema declared: “The pride of the Tutsis will end today.” In this context, the acts of rape
and sexual violence were an integral part ofthe plan conceived to destroy the Tutsi group. Such acts targeted
Tutsi women, in particular, and specifically contributed to their destruction and therefore that of the Tutsi
group as such. Witness N testified before the Chamber that Nyiramusugi, who was left for dead by those who
raped her, had indeed been killed in away. Indeed, the Witness specified that “what they did to her is worse
than death™’(§933).

34 As the Hague Court of Appeal held in the van Anraat case with regard to the Iragi genocide of Kurds
in 1987-8. The Court stated that ‘From a number of documents, including the aforementioned reports and
statements in the case file, it appears that the offences put forward in the charges refer to the air attacks that
were carried out partly during the so-called Anfal Campaign by or under the command ofthe perpetrators.
Moreover, they show that those attacks, however horrifying and shocking they were, formed part ofa con-
siderably larger complex of many years of actions against the Kurds in the Northern Iraqi territory, which is
mainly inhabited by the Kurdish population. Apparently these actions involved the systematic destruction
ofhundreds of Kurdish villages. Hundreds of thousands of Kurdish civilians were chased from their home
towns and deported to other places and tens of thousands of Kurds were killed. In one of his reports, Van
der Stoel described the policy that constituted the basis for the so-called Anfal Campaign, as a policy that
without a doubt had the characteristics of a genocidal design. In view of the said facts and circumstances,
the Court believes that the actions taken by the perpetrators, in any case even the ones that have not been
included in the charges, as outlined in the above, as to their nature at least produce strong indications that
the leaders of the Iragi regime, also regarding the actions that have been put down in the charges, let them-
selves be guided by agenocidal intention with regards to at least a substantial part ofthe Kurdish population
group in (Northern) Iraq’ (§7). The Court however held that ‘Nevertheless, [...] a final judicial judgment
regarding the important as well as internationally significant question whether certain actions by certain
persons as mentioned in the charges should be designated as genocide, deserves a better motivated judgment
(which should be based on conclusive evidence) than the one on which the Court was able to establish its
observation’ (ibid.).
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committed in breach ofinternational rules evinced that the intent to destroy an ethnic
group in whole or in part was lacking.3

Ifinstead no policy or plan or widespread practice may be discerned, it may turn out
to be extremely difficult to prove the required intent. The Commission of Inquiry on
Darfur stated that the fact that no genocidal intent could be imputed to the Sudanese
authorities did not exclude that such special intent might be entertained by single
individual Sudanese servicemen or militias fighting on behalf of or together with the
Sudanese armed forces. To establish the existence of such intent in specific cases was,
according to the Commission, a task falling to a competent court of law (§8520-1).

6.7 GENOCIDE AND CRIMES
AGAINST HUMANITY

As emphasised above, large-scale massacres of ethnic or religious groups were first
criminalized as a subclass of the category ofcrimes against humanity. However, after
the adoption of the Genocide Convention of 1948 and the gradual transformation of
its main substantive provisions into customary international law, genocide became a
category of crimes per se, with its own specific actus reus and mens rea.

True, both categories share at least three elements: (i) they encompass very serious
offences that shock our sense of humanity in that they constitute attacks on the most
fundamental aspects of human dignity; (ii) they do not constitute isolated events but
are instead always part ofalarger context, either because they are large-scale and mas-
sive infringements of human dignity or because they are linked to a broader practice
of misconduct; and (iii) although they need not be perpetrated by state officials or by
officials ofentities such as insurgents, they are usually carried out with the complicity,
connivance, or at least the toleration or acquiescence ofthe authorities.

JS The Commission scrutinized various elements and concluded that the attacks by Arab militias (under
governmental control) on villages inhabited by so-called African tribes did not disclose genocidal intent. As
it putit: the intent of the attackers was not to destroy an ethnic group as such, or part of the group. Instead,
the intention was to murder all those men they considered as rebels, as well as forcibly expel the whole popu-
lation so as to vacate the villages and prevent rebels from hiding among, or getting support from, the local
population (8514).The Commission went on to note that ‘Another element that tends to show the Sudanese
Government’s lack of genocidal intent can be seen in the fact that persons forcibly dislodged from their vil-
lages are collected in IDP camps. In other words, the populations surviving attacks on villages are not killed
outright, soas to eradicate the group; they are rather forced to abandon theirhomes and live together in areas
selected by the Government. While this attitude ofthe Sudanese Government may be held to be in breach of
international legal standards on human rights and international criminal law rules, it is not indicative ofany
intentto annihilate the group. This is all the more true because the living conditions in those camps, although
open to strong criticism on many grounds, do not seem to be calculated to bring about the extinction of the
ethnic group to which the IDPs [Internally Displaced Persons] belong. Suffice it to note that the Government
of Sudan generally allows humanitarian organizations to help the population in camps by providing food,
clean water, medicines and logistical assistance (construction of hospitals, cooking facilities, latrines,
etc.)’ (8515).
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However, the objective and subjective elements of the two crimes differ in many
respects (see also supra, 6.5). As for the objective element, the two crimes may
undoubtedly overlap to some extent: for instance, killing members of an ethnic or
religious group may as such fall under both categories; the same holds true for causing
serious bodily or mental harm to members of a racial or religious group, or even for
the other classes of protected group. However, crimes against humanity have abroader
scope, for they may encompass acts that, as such, do not come within the purview
of genocide (for instance, imprisonment and torture)—unless they amount to acts
inflicting on members ofa group conditions oflife calculated to bring about the phys-
ical destruction ofthe group. By the same token, there may be acts of genocide that are
not normally held (at least under the Statutes of the ICTY, ICTR, and the ICC) to fall
within the other category of crime (for instance, killing detained military personnel
belonging to a particular religious or racial group, by reason of their membership of
that group). Thus, from the viewpoint of their objective elements, the two categories
are normally ‘reciprocally special’, in that they form overlapping circles which never-
theless intersect only tangentially.

By contrast, from the perspective ofthe mens rea, the two categories do not overlap at
all. In the case of crimes against humanity, international law requires the intent to com-
mit the underlying offence plus knowledge ofthe widespread or systematic practice con-
stituting the general context ofthe offence. For genocide, what is required is instead the
special intent to destroy, in whole or in part, a particular group, in addition to the intent
to committhe underlying offence. From this viewpoint, the two categories are therefore
‘mutually exclusive’. They form two circles that do not intersect. The only exception isthe
case where the underlying actus reus is the same, for instance, murder; in this case, the
intent to Kill is required in both categories; nevertheless genocide remains an autono-
mous category, for it is only genocide that also requires the intent to destroy a group.
Similarly, it is only for crimes against humanity that knowledge of the widespread or
systematic practice is required. As for persecution, the intent of seriously discriminat-
ing against members of a particular group is shared by both crimes against humanity
and genocide. For persecution-type crimes against humanity, however, it is sufficient to
prove that the perpetrator intentionally carried out large-scale and severe deprivations
of the fundamental rights of a particular group, whereas for genocide it is necessary to
prove the intent to destroy a group, in whole or in part.3%

I should add that, depending on the group targeted and the accompanying intent,
the same objective conduct may give rise to a combination ofboth genocide and crimes
against humanity. For instance, the Hutus’ massacres of Tutsis in Rwanda in 1994
amounted to genocide, whereas their simultaneous or concomitant killing of moderate
Hutus constituted a crime against humanity.

36 Itshould be noted that in Kayishema and Ruzindana the majority ofthe ICTR TC dismissed the charge
ofcrime against humanity by wrongly holding that it was already covered and indeed tompletely absorbed’
by genocide (88577-9); Judge Khan dissented.
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6.8 ARTICLE 6 OF THE ICC STATUTE AND
CUSTOMARY INTERNATIONAL LAW

Article 6 of the ICC Statute reproduces word for word Article Il of the Genocide
Convention and the corresponding customary rule. In contrast, Article 111 of the
Convention (and the corresponding customary rule) on responsibility for forms of
participation in the crime other than perpetration, namely conspiracy, incitement,
attempt, and complicity, have not been taken up in the provision on genocide, either
because the notion has not been accepted by the Rome Diplomatic Conference (as
was the case with conspiracy, a concept that has not found the support of all the civil
law countries present at Rome), or because the relevant notion is laid down in general
terms (i.e. in terms applicable to other crimes as well) in other provisions ofthe ICC
Statute: this applies to incitement (at present envisaged in Article 25(3)(e)), attempt
(which is provided for in Article 25(3)(f)), and complicity (which is contemplated in
Avrticle 25(3)(c) and (d)).

It follows that in at least one respect there is an inconsistency between customary
international law and the Rome Statute. The former prohibits and makes punishable
conspiracy to commit genocide’; that is, an inchoate crime consisting ofthe planning
and organizing of genocide not necessarily followed by the perpetration ofthe crime,
whereas Article 6 does not contain a similar prohibition.

It should be noted that in the process of drafting Article 6, in February 1997 it was
suggested in the Working Group of the Preparatory Committee that ‘the reference to
“intent to destroy in whole or in part [...] a group as such” was understood to refer
to the specific intention to destroy more than a small number of individuals who are
members of a group’.37 This suggestion was aptly assailed by two commentators, who
noted that nothing in the Genocide Convention could justify such a restrictive inter-
pretation and that, in addition, international practice belied this interpretation, for
‘successful counts or prosecutions of crimes against humanity, of which genocide is
a species, have involved relatively small numbers of victims’38It would seem that the
customary international rule, as codified in Article 6, does not require that the victims
of genocide be numerous. The only thing that can be clearly inferred from the rule is
that genocide cannot be held to occur when there is only one victim (see above 6.4).
However, as long as the other requisite elements are present, the killing or commis-
sion of the other enumerated offences against more than one person may amount to
genocide.

Finally, one should note a further view put forth with regard to the mens rea element
ofgenocide. According to the proponent ofthis view, the ICC Statute ‘appears to allow’
that ‘genocide may be committed with a lower level of mens rea’ than the very high
intent requirement mentioned above, for it ‘contemplates [in Article 28, on command

37 UN Doc. A/AAC.249/1997/L.5 Annex I, p. 3,n. 1
3B L. Sadat Wexler and J. Paust, in 13(3) Nouvelles Etudes Penales (1998), at 5.
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responsibility] liability of commanders for genocide committed by their subordinates
even ifthey have no real knowledge ofthe crime’® It may be objected that this could
be true only with regard to the case where the superior knows that genocide is about
to be perpetrated, or is being committed, and deliberately refrains from forestalling
the crime or stopping it. Indeed in this case, according to a widespread opinion, the
superior may be equated to a co-perpetrator, or at least an aider and abettor (see infra,
11.4.2-4). Instead, one could not accuse a superior ofgenocide (as a co-perpetrator or
an accomplice) when the superior fails to punish the subordinates who have engaged
in genocide; or when, although he has information that should enable him to conclude
that genocide is being committed or may be committed, fails to act, in breach of his
supervisory obligations (see Article 28(I)(a) and (2)(a)). In these cases the superior
would be guilty of a different offence: intentional, reckless, or grossly negligent breach
of his supervisory duties. It follows that, with regard to such cases, it would not be
correct to assert that he should be held responsible for genocide, although with a sub-
jective element lower than specific intent.

39 W. A Schabas, in O. Triffterer (ed.), Commentary, at margin 4.
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TORTURE AS A DISCRETE
CRIME, AND AGGRESSION

71 INTRODUCTION

In this and the following chapter we will discuss three classes of international crimes
that share two main features. First, they are normally not regarded as being included
in the so-called core crimes’ (a category comprising the most heinous offences: war
crimes, crimes against humanity, and genocide). Secondly, at least atpresent normally
they do not fall under the jurisdiction of international criminal tribunals or courts
(whereas at least aggression was provided for in the Nuremberg and Tokyo Statutes
and currently is prohibited at national level in some instances: see infra, 7.3.1, nn 5and
6). It may prove useful briefly to dwell on this second distinguishing trait.

The reasons for the current exclusion of those three classes from international
jurisdiction differ for each class. In the case of aggression, the reason for this exclu-
sion is that the offence is too politically charged to be defined in sufficiently clear and
exhaustive criminal provisions and consequently entrusted to international inde-
pendent judicial bodies for adjudication.

As for torture as a discrete international crime (see infra, 7.2), the fact that to date
no international court or tribunal has been authorized to exercise its jurisdiction
over such crime may probably be explained by noting that torture as a crime con-
nected with armed conflicts (a war crime) or as large-scale or widespread criminal
conduct (a crime against humanity) has been considered more in need of attention.
In contrast, in the opinion of states torture (i) practised by state officials or with their
connivance or complicity, and (ii) disconnected from a wider context (armed con-
flict, or widespread or systematic practice), is a matter pertaining to their domestic
domain, where international intrusions are not welcome; hence it in principle falls
under their own criminal jurisdiction. (It is common knowledge that despite the
major merits of the 1984 Convention against Torture, state prosecutors and courts
are still somewhat loath to prosecute and punish torturers allegedly committing
offences abroad against foreigners.)

Finally, many states still feel that on practical grounds terrorism is better investi-
gated and prosecuted at the state level by individual or joint enforcement and judicial
action. This view is strengthened by the feeling that such offence is still controversial
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at the international level, for there is no agreement yet on the acceptance ofwhat some
states deem to be a necessary exception to the crime (see infra, 8.1-2). As a conse-
quence, even in the only Statute of international tribunal envisaging such crime (that
ofthe Special Tribunal for Lebanon, STL) no international definition of the offence is
laid down, and instead a reference to Lebanese law is made.

Whatever the reasons for the present legal condition, the failure to extend inter-
national adjudication to these three classes of crimes is a matter of regret. Indeed,
entrusting an international judicial body with the task of pronouncing upon tor-
ture as a crime per se, aggression, or international terrorism would offer at least two
major advantages. First, it would significantly contribute, at ajudicial level, to rein in
impunity for these odious crimes. Secondly, it would ensure—more and better than
any national court can do—full respect both for the principle of impartiality ofcourts
and for the fundamental rights of the accused.

72 TORTURE AS A DISCRETE CRIME

721 TORTURE AS A WAR CRIME, A CRIME AGAINST HUMANITY,
AND A DISCRETE CRIME

Torture is not only prohibited when it is part of awidespread or systematic practice
thus amounting to a crime against humanity. Torture is also proscribed when it is
done as a single act, outside any large-scale practice. In this case, if torture is perpe-
trated in time of armed conflict, and is connected to the conflict, it is a war crime. It
may also be a discrete crime under customary international law, whether committed
in time of peace or in time ofarmed conflict. There isan important difference between
these various categories.

In time ofwar or internal armed conflict a serviceman may incur criminal liability
for a war crime if he engages in torture against an enemy military or an enemy civil-
ian. Also a private individual not acting in an official capacity may perpetrate torture
in time of war; in this case, to qualify as a war crime, it must be committed against
(i) amember ofthe enemy belligerent army (or other lawful combatants) or (ii) apro-
tected person who either has the nationality of the enemy or (particularly in the case
of internal armed conflict) is under the control of the adversary. In these two classes
of criminal conduct, to qualify as a war crime torture must be linked to the armed
conflict. Thus for instance, acts of torture performed by a civilian against another
civilian fall under the category of ‘ordinary crimes’ if committed outside the context
of, and without any nexus with, the armed conflict (for example, torture practised by
a civilian on a neighbour out of sadism, or on another civilian to take vengeance for
a previous personal wrong). In such war crimes it is not therefore necessary that a
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state official be involved in the torture process, as was instead incorrectly held by the
German Federal Court of Justice in Sokolovic.1

Torture in time of internal or international armed conflict or in time of peace, to
amount to a crime against humanity, needs, among other things, to be part ofa wide-
spread or systematic practice or attack on the population, as this is a general require-
ment of all crimes against humanity. Moreover, the accused must know that his acts
oftorture form part ofawidespread or systematic pattern ofviolence against civilians
(or, under customary international law, servicemen). Private persons may commit tor-
ture; again, there is no need for the participation of a state official in the specific act
of torture. It is, however, implicit in the very definition of this class of crimes that, in
addition to the specific case oftorture being prosecuted, numerous acts oftorture are
being or have been perpetrated without being punished by the authorities, or, in any
case, that acts of torture are part of awidespread or systematic pattern ofviolence. In
other words, there must be implicit approval or condonation by the authorities, or at
least they must have failed to take appropriate action to bring the culprits to book.
To put it differently, there must be at least some sort of ‘passive involvement’ of the
authorities. However, it is not required that a state official be involved in the torture
process, as was instead incorrectly maintained in Furundzija (8162).

Things are different with regard to torture as a discrete crime, i.e. not a crime against
humanity nor a war crime. Torture as a discrete crime may be perpetrated either in
time of peace or in time of armed conflict, as was rightly held in 2001 by the ICTY in
Kunarac and others (88488-97) with a slight departure from the previous judgments of
the ICTR in Akayesu (8593) and the ICTY in Furundzija (8162). Under Article 11 ofthe
UN Torture Convention of 1984, the pain or suffering’that is a necessary ingredient of
torture must be inflicted ‘by or at the instigation of or with the consent or acquiescence
of a public official or other person acting in an official capacity. The need for this sort
of participation ofa dejure or de facto state official stems from: (i) the fact that in this
case torture is punishable under international rules even when it constitutes a single or
sporadic episode; and (ii) the consequent necessity to distinguish between torture as a
common or ‘ordinary’ crime (for example, torture ofa woman by her husband, or of a
young man by a sadist) and torture as an international crime covered by international
rules on human rights.

It would seem that, although they differ in many respects, the three categories of
torture (as a war crime, as a crime against humanity, as a discrete crime) share one
fundamental element: it is not exclusively required that the purpose of torture be the
extraction of a confession or admission of guilt from the victim. Instead, the aim of
torture as an international crime may be: (i) to obtain information or a confession; or
(i) to punish, intimidate, or humiliate a person; or (iii) to coerce the victim or a third
person to do or omit something; or (iv) to discriminate, on any ground, against the
victim or a third person (see, among other cases, Furundzija (8162), which, however,

1 At 16-19. The Court required, for awar crime to exist, that among other things torture be practised by
a state organ or with state approval’ (at 16). The Court therefore expressed misgivings about the notion of
torture laid down in Article 7(I)(f) ofthe ICC Statute (at 17-18).
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referred specifically to torture as a crime against humanity). It should be noted that
the ICC ‘Element of Crimes’do not require any specific purpose for torture as a crime
against humanity (see Art. 7(1)(f)).

722 THE EMERGENCE OF A CUSTOMARY RULE ON TORTURE
AS A CRIME PER SE

The ban on torture perpetrated in the above circumstances has had a long evolution.
Significant contributions to this process, at the norm-setting level, were made by an
important Declaration passed by the UN GA (res. 3452(XXX) of 9 December 1975), by
the increasing importance ofthe 1984 UN Convention on Torture, by general treaties
on human rights and the judicial practice of the bodies responsible for their enforce-
ment, by national case law (in particular cases such as Pinochet), and by the judgments
ofthe ICTY in Furundzija (§146) and the European Court of Human Rights in Aksoy
(862) and Selmouni (8896-105). Suffice it to mention that in Filartiga a US court held
that ‘the torturer has become, like the pirate or the slave trader before him, hostis
humani generis, an enemy of all mankind’ (at 980). And in 1998 in Furundzjia the
ICTY, after mentioning the human rights treaties and the resolutions of international
organizations prohibiting torture, stated that:

the existence of this corpus of general and treaty rules proscribing torture shows that the
international community, aware of the importance of outlawing this heinous phenomenon,
has decided to suppress any manifestation oftorture by operating both at the interstate level
and at the level of individuals. No legal loopholes have been left (§146).

By now ageneral rule has evolved in the international community, (i) prohibiting
individuals from perpetrating torture, regardless ofwhether it iscommitted on a large
scale; and (ii) authorizing all states to prosecute and punish the alleged author ofsuch
acts, irrespective ofwhere the acts were perpetrated and the nationality ofthe perpet-
rator or the victim.

7.23 OBJECTIVE AND SUBJECTIVE ELEMENTS OF TORTURE AS A
CRIME PER SE

As for the conduct prohibited, one may safely rely upon the definition of torture laid
down in Article 1(1) of the 1984 UN Convention. As held by the ICTY,2 ‘there is now
general acceptance [in the world community] ofthe main elements contained’in that
definition. The objective elements oftorture may therefore be held to consist of: (i) ‘any
act by which severe pain or suffering, whether physical or mental, is [...] inflicted on
aperson’; (ii) ‘such pain or suffering is inflicted by or at the instigation of or with the
consent or acquiescence of a public official or other person acting in an official cap-
acity’ and (iii) such pain or suffering does not arise ‘only from’nor is it ‘inherent in or
incidental to lawful sanctions’.

2 See Delalic and others (§8455-74), in Furundzija (88257), and Kunarac and others (§8483-97).
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The requirements for mens rea may be deduced from the very nature of torture, as
set out in the definition just referred to. It should be noted that Article 1 ofthe 1984
Convention, which has to a large extent become part of customary law, provides that
the infliction ofpain or suffering must be ‘intentional’. It appears, therefore, that crim-
inal intent Odolus) is always required for torture to be an international crime. Other
less stringent subjective criteria (recklessness, culpable negligence) are not sufficient
(except where superior responsibility is at stake: see infra, 11.4).

7.3 THE CRIME OF AGGRESSION

731 THE SUDDEN EMERGENCE OF THE NOTION AND ITS
IMMEDIATE FALLING INTO LETHARGY

Aggression was first considered as an international crime ofindividuals in 1945, when
the London Agreement was adopted.31t was punished as such in 1946-7 by anumber
ofinternational criminal tribunals.40n 11 December 1946 the UN GA unanimously
adopted resolution 95(1), by which it ‘affirmed’the ‘principles ofinternational law rec-
ognized by the Charter ofthe Nuremberg Tribunal and the judgment ofthe Tribunal’.
Thus, all the states that at that stage were members ofthe UN eventually approved of
both the definition of crimes against peace and its application by the IMTs. At that
stage the crime fell into oblivion. In 1974, when the UN General Assembly adopted a
resolution containing the famous Definition of Aggression, the existence and punish-
ability of aggression as a crime was substantially glossed over.5

3 The London Agreement of 8 August 1945 establishing the IMT. Article 6(a) ofthe IMT Charter, annexed
to the Agreement, provided as follows: ‘The following acts, or any of them, are crimes coming within the
jurisdiction of the Tribunal for which there shall be individual responsibility: (@) CRIMES AGAINST
PEACE: namely planning, preparation, initiation or waging ofa war of aggression, or a war in violation of
international treaties, agreements or assurances, or participation in a Common Plan or Conspiracy for the
accomplishment of any of the foregoing.”

4 The IMT dwelt at some length in its judgment on this category of crimes to prove that: (i) it had already
been established before 1945; and (ii) consequently punishing the Nuremberg defendants for having com-
mitted these crimes did not fall foul ofthe nullum crimen sine lege principle. The IMT wentso far as to define
aggression as the ‘supreme international crime’ (at 186). Twelve defendants were found guilty on this count
and sentenced either to death or to long terms ofimprisonment. Control Council Lawno. 10 (of20 December
1945) also provided for aggression in Art. Il (I)(a). Subsequently the Tokyo International Military Tribunal
found 25 defendants guilty of aggression. Some of the US Military Tribunals established at Nuremberg also
pronounced on aggression (see Krauch and others (so-called 1G Farben case), at 1081ff; Krupp and others,
1327ff; von Weizsécker and others (so-called Ministries trial), 308fF; Wilhelm von Leeb and others (so-called
High Command trial), 462ff), as well as the French Tribunals that adjudicated the Récklingen and others
case (at 1-7 and 404-12).

5 Seeres. 3314 (XXIX) of 14 December 1974. It was deliberately incomplete, for Article 4 provided that the
definition was not exhaustive and left to the SC abroad area of discretion, by stating that it was free to char-
acterize other acts as aggression under the Charter. Furthermore, the resolution did not specify that aggres-
sion could entail both state responsibility and individual criminal liability: in Article 5(2) of the Definition
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Not surprisingly, since 1947 there have been no international trials for alleged
crimes of aggression, although undisputedly in many instances states have engaged in
acts of aggression in breach of Art. 2(4) ofthe UN Charter, and in a few cases the SC
has determined that such acts were committed by states.6Only recently have alleged
cases of aggression been brought before some national courts,7 or have national
Prosecutors been requested to open investigations into alleged instances of aggres-
sion (such requests, however, have not been granted).8lt is a fact that, although many
national criminal codes provide for the crime of aggression,9no criminal action at
the judicial level is being initiated. Similarly, although the Statute of the Iraqi High
Tribunal (IHT) grants jurisdiction over the crime of aggression against other Arab
countries,10so far nobody has been tried for such crime. All this is compounded by the

it simply provided that war of aggression is a crime against international law, adding that it ‘gives rise to
international responsibility”.

The definition propounded in the Draft Code of Crimes Against Peace and Security of Mankind, adopted
by the ILC in 1996, although it specifically dealt with criminal liability for aggression, was rather circular
and in fact did not provide any definition. Article 16 of the Draft Code provided that ‘An individual, who,
as leader or organizer, actively participates in or orders the planning, preparation, initiation or waging of
aggression committed by a state, shall be responsible for a crime ofaggression’ (UN Doc. A/51/332)).

6 TheSC defined as ‘acts ofaggression’certain actions or raids by South Africaand Israel; see, for example,
resolution 573 of 4 October 1985, on Israeli attacks on PLO targets, and resolution 577 of 6 December 1985,
on South Africa’ attacks on Angola.

7 See R. v.Jones et ah, decided by the House of Lords on 29 March 2006. The appellants, who in 2003 had
unlawfully entered British or NATO military bases in the UK to preventwhat they considered to be prepara-
tions for awar of aggression against Irag, had been charged with or convicted of causing criminal damage
or aggravated trespass in British military bases. The House of Lords held that aggression is criminalized in
international law; however, absent any statutory enactment in the UK incorporating the international cus-
tomary law criminalizing aggression, the appellants were not entitled to rely upon that criminalization as a
defence for the illegality of their action. On this decision, see C. Villarino Villa, in 4JICJ (2006), 866-77.

8 Pursuant to Article 80 of the German Criminal Code (which criminalizes ‘whoever prepares a war
of aggression” in which Germany ‘is supposed to participate’) Germany’s Chief Federal Prosecutor
was requested in 1999 to initiate prosecution into the alleged aggression against the Federal Republic of
Yugoslavia (Serbia and Montenegro), in which German forces participated. He was then again requested to
act in 2003, on account ofthe use of force in Iraq by US and British forces (German officials were allegedly
responsible for allowing US bases in Germany to be used for activities related to military actions against
Irag). In both cases the Prosecutor declined to initiate investigations. On this matter, see C. Kress, in 2JICJ
(2004), 245-64.

9 For instance, see the following provisions of criminal codes: Article 80 of the German Criminal
Code (‘Whoever prepares a war of aggression ([envisaged in Article 26 para 1 of the Basic Law] in which
the Federal Republic of Germany is supposed to participate and thereby creates a danger of war for the
Federal Republic of Germany, shall be punished with imprisonment for life or for no less that ten years’); of
Bulgaria (Article 409), the Russian Federation (Article 353); Ukraine (Article 437); Armenia (Article 384);
Uzbekistan (Article 151); Tajikistan (Article 395); Latvia (§72), Moldova (Article 139), Macedonia (Article
415); Montenegro. See www.legislationonline.org.

See also Article 1ofthe Iragi Lawno. 7 of 17 August 1958 (which criminalizes ‘Using the country’s armed
forces against the brotherly Arab countries threatening to use such forces or instigating foreign powers to
jeopardize its security or plotting to overthrow the existing regime or to interfere in their internal affairs
against its own interest, or spending money for plotting against them or giving refuge to the plotters against
them or attacking in international fields or through publications their heads of state’).

10 Article 14 para. 3 of the 2005 Law establishing the Tribunal confers on the Tribunal jurisdiction over
“The abuse of position and the pursuit of policies that may lead to the threat of war or the use of the Iraqi
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fact that the Statute of the ICC, while envisaging the crime of aggression in Article 5,
stipulates that the Court shall exercise jurisdiction over such crime once a provision
defining it is adopted through an amendment of the Statute. It is striking that in the
negotiations leading to the adoption in 1998 of the Statute of the ICC, no agreement
was reached on the definition of aggression. Indeed, many African and Arab coun-
tries wanted to hold to the 1974 Definition, and even broaden it, while other states
including Germany proposed solutions better tailored to suit the needs of criminal
law. It would seem, however, that the main bone of contention was about the role to
be reserved to the UN SC. It was a matter of discussion whether its determinations
were binding upon the Court, whether it could thus stop the Court from prosecuting
alleged cases of aggression, or whether the Court should instead be free to make its
own findings, whatever the deliberations ofthe supreme UN body. As stated above, in
the event states agreed on Article 5(2) that in fact put offthe matter until an amend-
ment to the Statute is adopted by the Assembly of States Parties.

Why there was no international follow-up to the criminalization ofaggression after
1947 while other crimes were spelled out in various conventions, is not difficult to
grasp. There are many reasons for that.

First, in 1945-7 it was easy to penalize the leaders of the vanquished states: the war
was over, it was patent that it had been initiated in blatant disregard of international
treaties; it was felt necessary to react to it not only by resorting to the normal means
used by victors (reparation of the wrongful acts; that is, payment by the vanquished
states of huge sums of money as war reparations), but also more dramatically, by
making criminally accountable the single individuals that in some way had willingly
participated in the planning and waging of the war. The written provisions of the
Tribunals’ Statutes criminalizing aggression were held to be sufficient, supplemented
by general notions of criminal law (intent or knowledge as subjective ingredients of
the crime).

Secondly, in 1945 the UN Charter established for the future a system of bans and
permissions in the area of use of military force: such force was prohibited in inter-
national relations (Article 2, 84); it was instead allowed if used or authorized by the
Security Council (Articles 42-9 and 53 ofthe UN Charter) or in self-defence (Article
51). However, while the ban was crystal clear, the permission was in some respects
fuzzy. In particular, it soon became controversial whether anticipatory self-defence
was allowed, and if so, under what conditions. True, the better interpretation of
Article 51 seems to be that self-defence is lawful when an armed attack by another
state is imminent (pre-emptive self-defence, as in the case of Israel in 1967, when the
international community did not object to Israel’ attack to forestall the impending
invasion by some Arab countries); instead, anticipatory self-defence is unlawful when
the attack is launched to prevent a possible future aggression (preventive self-defence,

armed forces against an Arab country, in accordance with Article 1of Law 7 of 1958’. For the text of that
Article 1, see above, n. 9.
For aview different from that set out here, see C. Kress in 2JICJ (2004), 347-52.
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as in the case ofthe Israeli 1981 attack on Iraq to destroy the Osirak nuclear reactor, an
attack the Security Council condemned by res. 487/1981). The fact, however, remains
that this interpretation is not upheld by all members of the international community.
This looseness of the international legal regulation of the exception to the ban per-
force impinged upon the ban: obviously, when self-defence is allowed, the prohibition
on military force is not breached and therefore a state may not be termed aggressor.
This grey area of international legal regulation, calculated to give states much leeway
in practice, a fortiori rendered the criminalization of aggression problematic, given
that ICL, as any corpus of criminal law, requires legal precision in the interest of the
accused.

Thirdly, the Cold War prompted members of the two blocs to refrain from flesh-
ing out the rules on the crime of aggression, for fear that they might be used in the
ideological and political struggle between the blocs. Furthermore, there was a general
hesitancy by all major powers to elaborate upon aggression, so as to retain as much
latitude as possible in the application ofthe rules on self-defence. Thus, the definition
ofaggression remained to a large extent in abeyance.

Now that there seems to be a broad interest in reviving the notion and spelling out
its legal contours; it maybe of some interest to draw attention to some ofthe ‘acquis’of
the past experience, so as to build on them.

732 THE NEED TO DISENTANGLE CRIMINAL LIABILITY OF
INDIVIDUALS FROM STATE RESPONSIBILITY: THE TWO
DIFFERENT LEGAL REGIMES

Tomymind itwould be fallacious to hold the view that, since no general agreement has
been reached in the world community on a treaty definition of aggression, perpetra-
tors of this crime may not be prosecuted and punished. The ruling in R. v. Jones et al.
issued in 2006 by the House of Lords bears out this view. The House unanimously held
that aggression is criminalized under customary international law. Lord Bighman of
Cornhill,1as well as Lord Hoflfmann (859) and Lord Mance (at 899) explicitly stated
that, contrary to what the Court of Appeals had held in the same case (§§24-30), the

11 His Lordship wrote the following: ‘It was suggested, on behalf ofthe Crown, that the crime ofaggres-
sion lacked the certainty of definition required of any criminal offence, particularly a crime of this gravity.
This submission was based on the requirement in Article 5(2) ofthe Rome Statute that the crime of aggres-
sion be the subject of definition before the international court exercised jurisdiction to try persons accused
of that offence. This was an argument which found some favour with the Court of Appeal (in para. 43 of
its judgment). 1 would not for my part accept it. It is true that some states parties to the Rome statute have
sought an extended and more specific definition of aggression. It is also true that there has been protracted
discussion of whether a finding of aggression against a state by the Security Council should be a necessary
pre-condition of the court’ exercise ofjurisdiction to try a national ofthat state accused of committing the
crime. | do not, however, think that either of these points undermines the appellants’ essential proposition
that the core elements of the crime of aggression have been understood, at least since 1945, with sufficient
clarity to permit the lawful trial (and, on conviction, punishment) of those accused of this most serious
crime. It is unhistorical to suppose that the elements of the crime were clear in 1945 but have since become in
any way obscure’ (819; emphasis added).
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crime of aggression does not lack the certainty of definition required for a criminal
offence.2True, as pointed out above, this is an area where states deliberately want to
retain a broad margin of discretion. Nevertheless, a few points are clear.

The basic point is that the customary rules and the treaty provisions (Articles 2(4)
read in conjunction with Articles 42-9, 51, and 53 ofthe UN Charter) that prohibit
the unlawful use of force as an international wrongful act are differentfrom and
broader than the customary rules that criminalize aggression. The two legal regimes
of responsibility for aggression are different not only because each notion is linked
to a different ‘primary’ or substantive international rule of customary law, but also
with regard to the pre-conditions ofresponsibility and the legal consequences ofsuch
responsibility.

First of all, aggression as an international wrongful act of a state embraces any ser-
ious and large-scale breach of Article 2(4) not justified by Articles 51 and 53 (and the
corresponding customary rules). As such, aggression is subject to the legal regime
governing the so-called aggravated responsibility of states.13

In contrast, the following are breaches of the ban on the use of military force that,
while constituting international wrongful acts giving rise to state responsibility, do not
amount to state aggression: (i) breaching Article 2(4) of the UN Charter by violating
through the use of force the territory or the air space or the independence of a state by
means ofacts that are sporadic or in any event not large-scale; (ii) engaging in an armed
conflict in violation of international treaties proscribing resort to armed violence; (iii)
using force under the authority ofthe resolution ofan international body or on humani-
tarian grounds but in contravention ofthe UN Charter; or (iv) resorting to self-defence
in disregard of the conditions laid down in Article 51 ofthe UN Charter (for instance,
individual self-defence not followed by a report to the SC, or collective self-defence
initiated without a request by the victim state nor followed by such state’s consent). All
these acts would be illegal state conduct not amounting to aggression proper.

Secondly, international rules on aggression as a wrongful act of state only envisage
and ban aggression by a state against another state. This is because traditionally, inter-
national rules tend to govern interstate dealings.

As for criminal law, international practice, particularly as evinced by the views
set forth by states within the UN (in particular on the occasion of the adoption of

12 Ifthe above remarks are correct, it would follow that the contrary view propounded by a US delegate
in 2001 would be erroneous from the legal viewpoint (see 95 AJIL (2001), 400-1). The US representative of
the US State Department noted that ‘the [1974] Definition neither restated existing customary international
law’ nor generated such law, due to lack of subsequent practice and opinio juris. After noting that there was
no ‘opiniojurisgeneralis’, the US representative pointed out that there was no practice: ‘Obviously, there has
been no concordant practice based on the [General Assembly resolution 3314 on the definition of aggres-
sion], Just look at the records of the Security Council. And if anyone still had any doubts, the controversy
about Resolution 3314 in our own discussions, has clearly demonstrated the absence of opiniojurisgeneralis’
(at 400). Arguably this view is immaterial to the existence ofthe customary rules at issue, for it is an isolated
statement not supported by similar views of other states.

13 On the notion of ‘aggravated state responsibility’, | take the liberty of referring to my International
Law, 2nd edn (Oxford: Oxford University Press, 2005), 262-77.
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the 1970 Declaration on Friendly Relations4and of the 1974 Definition), seems to
bear out the following propositions. First, customary rules have evolved to the effect
that only serious and large-scale instances of use of force (not legitimized by the UN
Charter as collective enforcement or collective or individual self-defence) may be
regarded as amounting to international crimes involving the criminal liability of
those who planned, organized, and masterminded aggression. For example, it would
seem difficult to deny that the attack by Iraq on Kuwait in 1990 was not only an inter-
state breach of Article 2(4) of the UN Charter, not justified by self-defence, and thus
amounted to an aggression involving the responsibility of the state, but also consti-
tuted an international crime ofaggression.

Secondly, ICL rules that prohibit and criminalize aggression also penalize aggres-
sive acts by non-state entities (such as terrorist armed groups, organized insurgents,
liberation movements, and the like) against a state. Since this body of law is geared to
penalizing individuals’ misconduct, one cannot see what would stand in the way of
extending criminal liability for aggression to individuals who do not belong to, nor
act on behalf of, a state. Ifthe purpose of the relevant international rules is to protect
the world community from serious breaches of the peace, one fails to see why indi-
viduals operating for non-state entities should be immune from criminal liability for
aggressive conduct.

Thirdly, an additional subjective element is required by international criminal rules
for aggression, which instead is not envisaged for aggression as an international state
delinquency (see below).

There is another difference between the two classes of responsibility. Under the UN
Charter the UN SC is empowered to determine whether a state or non-state entity has
engaged in aggression, and also to adopt all the necessary measures to counter such
aggression. It can also adopt or authorize sanctions against either the delinquent state
or non-state entity, or against individuals participating in the aggression. The SC thus
enjoys considerable latitude in this matter. However, being a political body, its deter-
minations may not amount to ajudicial finding ofthe criminal liability of individuals
for the crime ofaggression. It follows that a decision of the SC condemning actions by
a state as aggression may have no direct legal effect on courts empowered to adjudicate
crimes of aggression. Courts are free to make any finding in this matter regardless of
what is decided by the SC.

Itisthus clear that one ofthe merits ofthe distinction between two different regimes
of responsibility lies in, among other things, enabling courts that try persons accused
of aggression legitimately to embrace a judicial approach which may differ from the
political stand taken by international political bodies such as the UN SC. There may
be cases where one ofthose bodies does not consider that aggression has materialized,
while anational or international court may take a contrary position and consequently
find individuals criminally responsible for aggression. It remains nonetheless true,

14 GAres. 2625(XXV). Principle | (2) states that ‘Awar ofaggression constitutes a crime against peace, for
which there is responsibility under international law.”
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that when the SC concludes that in a particular instance acts committed by a state
amount to aggression as an international wrongful act, it may sometimes prove eas-
ier for a national or international court to find that aggression as a crime was perpe-
trated and, therefore, to pronounce on the issue of whether the individuals involved
are criminally liable. For courts, pronouncements of the SC constitute important ele-
ments that may count, along with relevant evidence, for their making judicial findings
on criminal liability for the conduct at issue.

7.3.3 OBJECTIVE AND SUBJECTIVE ELEMENTS OF THE CRIME

(A) Objective Elements

Generally speaking, customary international law essentially prohibits some trad-
itional forms of aggression as either international wrongful acts or criminal acts,
or both. These instances of aggression, constituting the core of the notion normally
valid for both categories of responsibility, are basically those envisaged in terms in the
1974 Definition,5and confirmed, at least in part, by the ICJ in Nicaragual6(although
admittedly solely with respect to state responsibility).

Customary international law appears to consider as an international crime: the
planning, or organizing, or preparing, or participating in the first use of armed force
by a state or a non-state organization or other organized entity against the territor-
ial integrity and political independence of another state in contravention of the UN
Charter, provided the acts of aggression concerned are large-scale and produce ser-
ious consequences. It follows that single attacks that, albeit very serious in nature, are
limited in scope and time (such as, for example, that of Israel on Iraq in 1981) may

15 The objective element of aggression as an international crime may comprise various instances, if
they exhibit the necessary character of massiveness. Mention can be made ofsome instances, substantially
based on the 1974 Definition: 1 The invasion of or the attack on the territory of a state, or any military
occupation, however temporary, resulting from such invasion or attack, or any annexation by the use of
force of the territory or part of the territory of a state. 2. Bombardment, or use of any weapon or lethal
device, by the armed forces of a state or a non-state entity, against the territory of another state (as long
as such bombardment or use of weapons is not isolated or sporadic). 3. Blockade of the ports or coasts of
a state by the armed forces of another state or a non-state entity. 4. Large-scale attack on the land, sea, or
air forces, or marine and air fleets ofa state. 5. The massive use ofthe armed forces of a state or a non-state
entity, which are within the territory of another state with the agreement ofthe receiving state, in blatant
contravention ofthe conditions provided for in the agreement and the customary rules on the use offeree
6. The sending by or on behalf of a state or a non-state entity of armed bands, groups, irregulars, or mer-
cenaries, which carry out acts ofarmed force against a state of such gravity as to amount to the acts listed
above, or its substantial involvement therein.

16 In addressing the element of aggression defined in Article 3(g) of the Definition, whereby aggression
includes the case where a state ‘sends or is substantially involved in sending into another state armed bands
with the task of engaging in armed acts against the latter state of such gravity that they would normally be
seen asaggression’, the Court held that “This description [...] may be taken to reflect customary international
law. The Court sees no reason to deny that, in customary law, the prohibition of armed attacks may apply
to the sending by a state ofarmed bands to the territory ofanother state, if such an operation, because of its
scale and effects, would have been classified as an armed attack rather than as amere frontier incident had it
been carried out by regular armed forces’ (§195).
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constitute blatant breaches ofthe ban on the use of force and consequently give rise to
the aggravated responsibility of the attacking state; nevertheless, they do not amount
to crimes. Instead, a massive attack such as that of 11 September 2001 against the
USA, while it is not a breach ofthe aforementioned ban (which only concerns states),
amounts to an international crime (more precisely, to both a crime against humanity
and a crime of aggression), thus involving the criminal liability of its authors.

Itis clear from the intrinsic features of aggression that such crime (i) is never perpe-
trated by single individuals acting severally; instead, it always results from some sort
of collective action ofaplurality ofpersons-, (ii) is an offence attributable to political and
military leaders and other senior state officials (or leading organs ofa non-state entity);
that is, those who mastermind, plan, or organize the crime. Instead, it may not involve
the personal criminal liability of low-level perpetrators (for instance, it would seem
difficult to charge with aggression the pilots carrying out air raids in foreign terri-
tory in execution of an aggressive plan, unless of course those pilots were fully aware
of the illegality and criminal nature of the acts). It follows that normally the mode of
responsibility for aggression is participation in a joint criminal enterprise to plan or
wage aggression.

(B) Subjective Elements

The crime also requires criminal intent. It must be shown that the perpetrator intended
to participate in planning or waging aggression, was aware of the scope, significance,
and consequences of the action taken and substantially contributed to ‘shaping’ or
‘influencing’the planning or waging of aggression. A leader or high-ranking military
officer or senior state officials or leading private (for instance, an industrialist) may
also bear responsibility if he has knowledge of other leaders’ plans and willingly pur-
sues the criminal purpose of furthering the aggressive aims. International case law on
this matter is clear and consistent.I7

17 See Goring and others, 279-80 (Goring), 282-4 (Hess), 285-6 (von Ribbentropp), 288-9 (Keitel), 291
(Kaltenbrunner), 294-5 (Rosenberg), 296 (Frank), 299-300 (Frick), 302 (Streicher), 304-5 (Funk), 307-10
(Schacht), 310-11 (Donitz), 315-16 (Raeder), 317-18 (von Schirach), 320 (Sauckel), 322-4 (Jodi), 325-7 (von
Papen), 328-30 (Seyss-Inquart), 330-1 (Speer), 333-6 (von Neurath), 336-7 (Fritzsche), 338-9 (Bormann).

In Krupp and others another US Military Tribunal noted that ‘the defendants were private citizens and
non-combatants [they were industrialists]’. The Tribunal went on to emphasize that ‘None ofthem had any
voice in the policies that led their nation into aggressive war; nor were any of them privies to that policy.
None had any control over the conduct of the war or over any of the armed forces; nor were any of them
parties to the plans pursuant to which the wars were waged and so far as appears, none of them had any
knowledge of such plans’ (488).

In Krauch and others (1G Farben case), a US Military Tribunal sitting at Nuremberg held that: ‘If the
defendants [senior staff or managers of the German company I. G. Farben specializing in synthetic rub-
ber, gasoline, nitrogen, and light metals, as well as explosives], or any of them, are to be held guilty under
either count one [planning, preparation, initiation, and waging of wars of aggression] or five [formulation
and execution ofa common plan or conspiracy to commit crimes against peace] or both on the ground that
they participated in the planning, preparation, and initiation of wars of aggression or invasions, it must be
shown that they were parties to the plan or conspiracy, or, knowing of the plan, furthered its purpose and
objective by participating in the preparation for aggressive war’ (1108). The Court concluded that none of
the defendants were guilty ofthe crimes set forth in counts one and five (at 1128; see also 1124-7). The Court
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Asconvincingly argued by acommentatori8aggression requires in addition aspecial
intent;thatis, the will to achieve territorial gains, or to obtain economic advantages, or
deliberately to interfere with the internal affairs ofthe victim state (for instance, by top-
pling its government or bringing about a change in its political regime or ideological
leanings or in its international political alignment). It would seem that the standard
by which to evaluate whether an individual harbours that special intent can be found
in the General Treaty of Paris for the Renunciation of War (or Kellogg-Briand Pact) of
27 August 1928, which banned war as ‘an instrument of national policy’. In short, any
unlawful large-scale attack against a state intentionally carried out as an instrument
of national policy (hence, to acquire territory; or coerce the victim state to change its
government or its political regime, or else its domestic or foreign policy; or to appro-
priate assets belonging to the victim state) amounts to aggression as a criminal act.

The above considerations bear out that, as in the case ofgenocide (see above, 6.1-2),
the notion of aggression is split into two separate concepts, one valid for wrongful
acts of states (where no special intent would be required, for the purpose of banning
armed attacks amounting to a breach of Article 2.4 of the UN Charter), the other for

concluded that the accused lacked the required mens rea (at 1306). In his Concurring Opinion Judge Hebert
insisted on the need for knowledge and criminal intent for criminal liability for aggressive wars to arise.
He stated: “‘We are thus brought to the central issue ofthe charges insofar as the aggressive wars charges are
concerned. Acts of substantial participation by certain defendants are established by overwhelming proof.
The only real issue of fact is whether it was accompanied by the state of mind requisite in law to establish
individual and personal guilt. Does the evidence in this case establish beyond reasonable doubt that the acts
ofthe defendants in preparing Germany for war were done with knowledge of Hitler’s aggressive aims and
with the criminal purpose of furthering such aims?’ (1217).

In von Leeb and others (so-called High Command case) a US Military Tribunal held that "There first must
be actual knowledge that an aggressive war is intended and that if launched it will be an aggressive war.
But mere knowledge is not sufficient to make participation even by high-ranking military officers in the
war criminal. It requires in addition that the possessor of such knowledge, after he acquires it shall be in a
position to shape or influence the policy that brings about its initiation or its continuance after initiation,
either by furthering, or by hindering or preventing it. If he then does the former, he becomes criminally
responsible; ifhe does the latter to the extent ofhis ability, then his action shows the lack of criminal intent
with respect to such policy (68). The Tribunal then noted the following: The acts of commanders and staff
officers below the policy level, in planning campaigns, preparing means for carrying them out, moving
against a country on orders and fighting a war after it has been instituted, do not constitute the planning,
preparation, initiation and waging of war or the initiation of invasion that international law denounces
as criminal’ (490-1). The Tribunal also noted that ‘mere knowledge is not sufficient to make participation
even by high-ranking military officers in the war criminal. It requires in addition that the possessor ofsuch
knowledge, after he acquires it, shall be in a position to shape or influence the policy that brings about its
initiation or its continuance after initiation, either by furthering, or by hindering or preventing it’ (488). ‘It
is not aperson’s rank or status, but his power to shape or influence the policy of his state, which is the rele-
vant issue for determining his criminality under the charge of crimes against peace’ (489). A US Military
Tribunal took up the notion that it is necessary to show that a culprit has the power to shape or influence the
policy ofan aggressor state, in Weizsécker and others (Ministries case), at 425.

See also Araki and others (Tokyo trial), at 456-7, as well as the Réchling case (T,, at 4,7,10; ST, at 406-8).

18 S. Glaser, ‘Quelques remarques sur la definition de Tagression en droit international penal’,
Festschriftflir Th. Rittler (Aalen: Verlag Scientia, 1957), 388-93; idem., ‘Culpabilite en droit international
penal’, 99 HR 1960-1, 504-5. Glaser’ views are taken up by G. Werle, Principles of International Criminal
Law (The Hague: Asser Press, 2005), 395.

n
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individuals’criminal offences (where instead the requisite subjective element ofcrime
includes special intent).

734 WHETHER CONSPIRACY TO WAGE
AGGRESSION IS CRIMINALIZED

The Statutes of both the Nuremberg IMT and the Tokyo Tribunal provided that, in
addition to aggression (planning, preparation, initiation, or waging ofawar ofaggres-
sion), also participation in a conspiracy to wage such a war was criminalized. The
indictments in both cases charged aggression as well as conspiracy to wage aggression
as a separate charge.

The Nuremberg IMT merged conspiracy with planning a war of aggression (at
225-6). It acquitted some defendants (e.g. Funk and Speer) of conspiracy (because
they had not participated in the early stages of the planning of aggression) and in the
event found no defendant guilty solely of conspiracy.

The Tokyo Tribunal tended instead to envisage the two charges as separate, and
indeed found one defendant (foreign minister Shigemitsu) guilty of waging a war of
aggression but acquitted him ofconspiracy, whereas it held another defendant (ambas-
sador Shiratori) guilty of conspiracy but acquitted him of aggressive war.

In spite of the different attitudes taken by the two Tribunals and the lack of any fol-
low-up in subsequent case law, it would seem that conspiracy to wage a war of aggres-
sion may be regarded as a separate crime in ICL. Aggression is such a devastating
crime, with serious knock-on consequences for peace and the whole international
community, that it seems warranted to infer from the present system of ICL the
criminalization of the early stages of preparation of the crime, when more persons
get together and agree to put in place the necessary measures to engage in a war of
aggression. It is also notable that there is a parallel prohibition in the field of state
responsibility: that, laid down in Article 2(4) ofthe UN Charter, relating to the mere
threat of force. Ifsuch threat has been proscribed in interstate dealings so as to quench
any attempt or preliminary steps toward the actual use of force, it is only natural for
ICL to also criminalize the preliminaries’to the crime of aggression; that is, the get-
ting together of leaders and their agreeing to engage in aggression.

However, this inchoate crime (that is, preliminary offence that has not been com-
pleted and has not yet caused any harm (see infra, 10.3 and 10.6.1)) is only criminal-
ized per se if it is not followed up by the actual undertaking of aggression. If this
happens, aggression as a crime ‘absorbs’the crime of conspiracy.
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TERRORISM AS AN
INTERNATIONAL CRIME

81 A CURRENT MISCONCEPTION: THE
ALLEGED LACK OF A GENERALLY AGREED
DEFINITION OF TERRORISM

Interminable polemical arguments have been exchanged between states since the 1970s
over what should be meant by terrorism. The bone of contention is twofold: could “free-
dom fighters’ engaged in national liberation movements be classified as terrorists?1

1  Threedifferentpositions of states and other authorities maybe identified, positions that do not necessar-
ily exclude one another, and in some instances overlap.

The first is that of states stubbornly insisting on any act by peoples or organizations engaged in wars of
self-determination being exemptfrom the label ofterrorism (even when they engage in attacks against civil-
ians). These states, however, do not clarify what law wouldgovern such acts or whether, and more simply, these
acts should be held to be authorized under international law. This stand was taken, for instance, by Pakistan
in 2002 when acceding to the 1997 Convention for the Suppression of Terrorist Bombing. The Convention
excludes from its scope activities ofarmed forces, including freedom fighters, in armed conflict, keeping such
activities subject to the legal regulation ofinternational humanitarian law. Pakistan entered areservation that
can be held to be at least ambiguous. A very similar position is taken by other states, which purport to exclude
the application of anti-terrorist conventions to armed conflict, without, however, clarifying whether the use
of force by freedom fighters against civilians in such conflicts must be covered by international humanitarian
law. This stand was taken by Egypt, Jordan, and Syria in the reservation they made in 2003-2005 when ratify-
ing, or acceding to, the Convention for the Suppression of the Financing of Terrorism.

The second position is that of states or authorities which hold that, while any act performed by freedom
fighters in wars of national liberation is not covered at all by the body of international law on terrorism, it
remains nevertheless governed by the international humanitarian law ofarmed conflict. It would seem that
this view was implicitly taken by the Secretary-General ofthe Arab League, Mr A. Moussa. On at least two
occasions, he clearly asserted that the legitimacy of the Palestinian struggle for self-determination did not
imply that innocent civilians (be they Palestinian or Israeli) might be attacked. By this he clearly meant
to say that Palestinians legitimately fighting in the occupied territories against the foreign Occupant were
not allowed by international law deliberately to attack civilians. Similarly the member states ofthe Islamic
Conference participating in the UN negotiations for the elaboration of a Comprehensive Convention on
Terrorism have proposed a draft provision encapsulating the famous exception to the notion of terrorism.
However, this time the proposal spells out the hitherto ambiguous formula used by Arab and Islamic coun-
tries. It is now specified that actions undertaken in the course ofan armed conflict ‘including in situations
of foreign occupation’ are not covered by the Convention, hence may not be classified as ‘terrorist acts’.
Nevertheless—and here comes the novelty—it is now added that those actions remain covered by other rules
of international law (in particular, humanitarian law). It logically follows that, if such actions are contrary
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Should the working out of international rules on terrorism be made contingent upon
delving into the root causes ofthis phenomenon? Many states have asserted that as long
as no agreement is reached on these two contentious issues, no consent could evolve on
the very notion ofterrorism either.

As a consequence, treaty rules laying down a comprehensive definition have not yet
been agreed upon. However, over the years, under the strong pressure of public opin-
ion and also in order to come to grips with the spreading of terrorism everywhere,
in fact widespread consensus on a generally acceptable definition of terrorism has
evolved in the world community, so much so that the contention can be made—based
on the arguments | shall set forth below—that indeed a customary rule on the object-
ive and subjective elements ofthe crime ofinternational terrorism in time ofpeace has
evolved. The requisite practice (usus) lies in, or results from, the converging adoption
of national laws, the handing down of judgments by national courts, the passing of
UN GA resolutions, as well as the ratification of international conventions by a great
number of states (such ratifications evincing the attitude of states on the matter). In
contrast, disagreement continues to exist on a possible exception to such definition:
whether to exempt in time ofarmed conflict from the scope ofthe definition acts that,
although objectively and subjectively falling within the definition’s purview, accord-
ing to a number of states are nevertheless legitimized in law by their being performed
by ‘freedom fighters’engaged in liberation wars.

to those rules, their authors may be prosecuted under other relevant rules of international law. Translated
into ‘contemporary’terms, this means that, for instance, Palestinians’ deliberate attacks on Israeli civilians
in the West Bank (occupied territory), while they could not be termed terrorist acts, would amount to war
crimes, in particular to ‘crimes the primary purpose ofwhich is to spread terror among the civilian popula-
tion’; their perpetrators would be liable to be punished under national and international law for such crimes.
Ifthis is so, it becomes clear that now the intent of Islamic states is simply to remove the label of ‘terrorism’
from any action of ‘freedom fighters’ contrary to international law. The fact remains however, that even
those states now concede—or, at least, it would seem so—that the authors ofthose actions may be prosecuted
and punished for their criminal conduct. The diplomatic contention then boils down to an essentially ideo-
logical dispute over how to further term an act that is undisputedly criminal: as a terrorist act or as a war
crime (intended to spread terror)? This difference in ideology and social psychology is not, however, the end
ofthe matter. For, classifying an act as terrorist may trigger the use by the relevant national police ofa set of
investigative powers normally not authorized for any ordinary crime or for any war crime. It follows that,
if agreement emerges on assigning acts performed by freedom fighters in armed conflict to the regulation
of international humanitarian law alone, the whole range of investigative powers and consequent measures
accruing to enforcement agencies under domestic law may no longer be applied with regard to them.

A third, middle-of-the-road position, has also emerged, which combines the application of international
rules on terrorism with international humanitarian law. This view is enshrined in the UN Convention for
the Suppression of the Financing of Terrorism and is shared by 150 out of the 153 current parties to the
Convention. The same view is laid down in Canadian legislation on terrorism and has also been put forward
by some Italian courts, as well as the Israeli foreign minister. It would seem plausible to contend that this
stand is shared bytheUNSG.The supporters ofthis position hold that attacks by freedom fighters and other
combatants in armed conflict, if directed at military personnel and objectives in keeping with international
humanitarian law, are lawful and may not be termed terrorism. If instead they target civilians, they amount
to terrorist acts (not, therefore, to war crimes) if their purpose is to terrorize civilians. Thus the conduct of
hostilities is not left to the exclusive legal dominion ofinternational humanitarian law. Principles and rules
on terrorism reach out to armed conflict, in that they apply to acts that are not consonant with international
humanitarian law.
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It would appear that, generally speaking, the question of investigating the histor-
ical, social, and economic causes of terrorism has instead been put on the backburner,
although very recently the UN SG has again drawn attention to the need to address
conditions conducive to exploitation by terrorists’.2

8.2 FACTORS POINTING TO A GENERALLY
AGREED DEFINITION OF TERRORISM IN
TIME OF PEACE

Many factors are indicative of the formation of substantial consensus on a definition
ofterrorism in time of peace.

First, the Conventions on terrorism adopted by the Arab League, the Organization
of African Union, and the Conference of Islamic States, while providing in terms for
the aforementioned exception, nevertheless lay down a definition that is to a large
extent in line with that enshrined in other international instruments.3

2 See his Report to the General Assembly of 27 April 2006 (A/60/825), Uniting against Terrorism:
Recommendationsfor a Global Counter-Terrorism Strategy, at §§20-37.

3 Article 1(2) ofthe Arab Convention for the Suppression of Terrorism, of 22 April 1998, defines terror-
ism as ‘Any act or threat of violence, whatever its motives or purposes, that occurs in the advancement ofan
individual or collective criminal agenda and seeking to sow panic among people, causing fear by harming
them, or placing their lives, liberty or security in danger, or seeking to cause damage to the environment or
to public or private installations or property, or to [sic] occupying to seizing them, or seeking to jeopardize a
natural resources [sic]’(text online: www.al-bab.com/ arab/docs/league/terrorism98.htm).

Article 1(2) ofthe Convention ofthe Organization ofthe Islamic Conference on Combating International
Terrorism, of 1July 1999, provides that ‘“Terrorism” means any act of violence or threat thereof notwith-
standing its motives or intentions perpetrated to carry out an individual or collective criminal plan with the
aim ofterrorising people or threatening to harm them or imperilling their lives, honour, freedoms, security
or rights or exposing the environment or any facility or public or private property to hazards or occupying
or seizing them, or endangering a national resource, or international facilities, or threatening the stabil-
ity, territorial integrity, political unity or sovereignty of independent States’ (text online: www.oic-un.org/
26icfm/c.html).

Article 1(3) ofthe OAU Convention on the Prevention and Combating of Terrorism, of 14 July 1999 pro-
vides that: ““Terrorist act” means:

(@ any act which is a violation of the criminal laws of a State Party and which may endanger the life,
physical integrity or freedom of, or cause serious injury or death to, any person, any number or group
of persons or causes or may cause damage to public or private property, natural resources, environ-
mental or cultural heritage ands is calculated or intended to:

(i) intimidate, put in fear, force, coerce or induce any government, body, institution, the general
public or any segment thereof, to do or abstain from doing any act, or to adopt or abandon a par-
ticular standpoint, or to act according to certain principles; or

(ii) disrupt any public service, the delivery of any essential service to the public or to create a public
emergency; or

(iii) create general insurrection in a State.

(b) any promotion, sponsoring, contribution to, command, aid, incitement, encouragement, attempt,
threat, conspiracy, organizing, or procurement or any person, with the intent to commit any act
referred to in paragraph (a)(i) to (iii).”


http://www.al-bab.com/
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Secondly, both the 1999 UN Convention for the Suppression of the Financing of
Terrorism4and various UN General Assembly resolutions contain a similar notion,5
which is also shared in the Draft Comprehensive Convention on Terrorism that is still
being negotiated.6

Thirdly, most national laws,7as well as national case law take the same approach.8

The elements of this definition on which there is general consent are as follows:
terrorism consists of (i) acts normally criminalized under any national penal system,
or assistance in the commission of such acts whenever they are performed in time
of peace; those acts must be (ii) intended to provoke a state of terror in the popula-
tion or to coerce a state or an international organization to take some sort of action;
and finally (iii) are politically or ideologically motivated; that is, are not based on the
pursuit of private ends.

These are the rough elements ofa generally accepted definition. Let us consider how
they can be translated into arigorous articulation within international law. Thereafter,
itwill be appropriate briefly to look at the contentious exception.

4 Article 2 (1) (b) provides that terrorism is ‘Any [...] act intended to cause death or serious bodily injury
to acivilian, or to any other person not taking an active part in the hostilities in asituation ofarmed conflict,
when the purpose of such act, by its nature or context, is to intimidate a population, or to compel a govern-
ment or an international organization to do or to abstain from doing an act’. So far, 160 states have become
parties to the Convention.

5 Since 1994 the UN General Assembly has adopted resolutions including the following proposition:
‘Criminal acts intended or calculated to provoke a state of terror in the general public, a group ofpersons or
particular persons for political purposes are in any circumstance unjustifiable, whatever the considerations
ofa political, philosophical, ideological, racial, ethnic, religious or any other nature that may be invoked to
justify them.” See §3 ofthe Declaration on Measures to Eliminate International Terrorism, annexed to res.
49/10 adopted on 9 December 1994; §2 of the subsequent resolutions 50/53 (11 December 1995), 51/110 (17
December 1996), 52/165 (15 December 1997), 53/108 (8 December 1998), 54/110 (9 December 1999), 55/158
(12 December 2000), 56/88 (12 December 2001), 57/27 (19 November 2002), 58/81 (9 December 2003), 69/46
(16 December 2004.

6 SeeArticle 2, in Report ofthe Ad Hoc Committee established by General Assembly Resolution 51/210 of
17 December 1996, Sixth Session (28 January-1 February 2002), A/57/37, Annex 11 (at 6).

7 For instance see the US Iran and Libya Sanction Act of 1996 (Public Law 104-72, 5 August 1996); the
US Antiterrorism and Effective Death Penalty Act of 1996; the UK Terrorism Act 2000, Section 1, Article
83.01(1) of the Canadian Criminal Code (which defines terrorism as a criminal offence that is commit-
ted “(A) in whole or impart for a political, religious or ideological purpose, objective or cause, and (B) in
whole or in part with the intention of intimidating the public, or a segment ofthe public, with regard to its
security, including its economic security, or compelling a person, a government or a domestic or an inter-
national organization to do or to refrain from doing any act, whether the public or the person, government
or organization is inside or outside Canada’. See also Article 15 of the Italian law (law-decree 27 July 2005,
no. 144, passed as law on 31 July 2005, as law no. 155), which adds Article 270 sexies to the provisions ofthe
Italian Criminal Code.

8 See for instance the decision of the Supreme Court of Canada in Suresh (online at www.scc-csc.gc.ca),
where the Court held that the definition ofterrorism laid down in Art. 2(1)(b) ofthe UN Convention for the
Suppression of Financing of Terrorism ‘catches the essence of what the world understands by “terrorism””’
(898; see also §93).
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83 THE INGREDIENTS OF INTERNATIONAL
TERRORISM AS A DISCRETE INTERNATIONAL
CRIME IN TIME OF PEACE

(i) The Objective Element

A firstelementofinternational terrorism (asdistinguished from, i.e. not necessarily coin-
ciding with, terrorism under national legislation) relates to conduct. The terrorist act con-
sists of conduct that is already criminalized under any national body of criminal law:
murder, mass Killing, serious bodily harm, kidnapping, bombing, hijacking, and so on.
This conduct may, however, be, in some exceptional instances, lawful per se: for instance,
financing ofan organization. Itbecomes criminal ifthe conduct has the requisite connec-
tion to terrorism, for example if the organization to which money is provided or chan-
nelled, or on whose behalfit is collected, is terrorist in nature. In that case, the character
ofthe organization taints the otherwise lawful action with criminality.

Furthermore, the conduct must be transnational in nature; that is, not limited to
the territory of one state with no foreign elements or links whatsoever (in which case it
would exclusively fall under the domestic criminal system of that state).9

As for the victims of criminal conduct, they may embrace both private individuals
or the civilian population at large and also state officials, including members of state
enforcement agencies.

(ii) The Subjective Element

A second distinguishing trait of terrorism is the purpose of terrorist acts. A num-
ber of international instruments and national laws provide that terrorists pursue the
objective of either spreading terror among the population or compelling a govern-
mentor an international organization to perform or abstain from performing an act.10l
Other instruments also envisage a third possible objective: to destabilize or destroy
the structure ofa country.1l

One can understand that, both for descriptive purposes and also in order to cover
the whole range of possible criminal actions, these treaties, laws or other legal instru-
ments enumerate a wide set of terrorist aims. In addition, expressly contemplating
various alternative purposes pursued by terrorists may prove useful to prosecutors

9  The transnational nature of international terrorism is pithily caught in Article 3 ofthe Convention for
the Suppression of the Financing of Terrorism (“This Convention shall not apply where the offence is com-
mitted within a single State, the alleged offender is a national of that State and is present in the territory of
that State and no other State has a basis [...] to exercise jurisdiction [...]").

10 See, for instance 83 of SCres. 1566 (2004) adopted on 4 October 2004; Art. 83.01(1) (B) ofthe Canadian
Criminal Code.

11 See, for instance, Article 1(2) of the 1999 Convention of the Organization of the Islamic Conference
on Combating International Terrorism; Article 1ofthe EU Framework Decision on Combating Terrorism
(which refers to the aim of‘seriously destabilising or destroying the fundamental political, constitutional,
economic or social structures ofa country or an international organization’).
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and other enforcement agencies when the demands ofterrorist groups are not clear or
are not made with regard to a specific terrorist attack. In these cases, in order to classify
the conduct as terrorist, it may suffice to determine that at least the immediate aim of
terrorists was to spread panic among the population. Thisindeed may greatly facilitate
the action of prosecutors in applying national laws against terrorism. However, close
scrutiny and legal logic demonstrate that in fact the primary goal ofterrorists is always
that of coercing a public (or private) institution to take a certain course of action. The
spreading of deep fear or anxiety is only a means for compelling a government or
another institution to do (or not to do) something; itis never an end in itself. Also, the
destabilization ofthe political structure of a state is ameans ofmaking the incumbent
government take a certain course of action. To be sure, in some instances the terror-
ists’ goal is not set forth in so many words either before or after the terrorist action.
For instance, the 11 September attack on the Twin Towers and the Pentagon was not
accompanied by specific demands of the terrorist organization that had planned the
attack. Yet, even in these cases the murder, bombing, kidnapping is not made for its
own sake; it is instrumental in inducing a public or private authority to do or refrain
from doing something. The 11 September attack was clearly intended to prompt the
US government to change its overall policy in the Middle East, in particular by pulling
out its military forces there and reversing its policy vis-a-vis Israel.

Hence it can be said that ultimately terrorism always pursues one primary and
essential purpose, that ofcoercing apublic authority (agovernmentor an international
organization) or a transnational private organization (for instance, a multinational
corporation) to take (or refrain from taking) a specific action or a certain policy. This
is the hallmark of any terrorist action.

The purpose in question can be attained through two possible modalities; first, by
spreading fear or anxiety among civilians (for instance, by blowing up atheatre, kid-
napping civilians, planting a bomb in a train, in a bus, or in a public place such as a
school, amuseum, a bank). Clearly, the aim ofterrorists is to induce the scared popu-
lation to put pressure on the government authorities. Secondly, the purpose may be
achieved by engaging in criminal conduct against a public institution (e.g. blowing
up, or threatening to blow up, the premises of Parliament, the Ministry of Defence,
or a foreign embassy) or else against a leading personality of a public or private body
(for instance, the head of government, a foreign ambassador, the president of a multi-
national corporation, and so on).

Another element unique to terrorism regards motive. The criminal conduct is not
taken for a personal end (for instance, gain, revenge, or personal hatred). It is based
on political, ideological, or religious motivations. Motive is important because it
serves to differentiate terrorism as a manifestation of collective criminality from crim-
inal offences (murder, kidnapping, and so on) that are instead indicative of individ-
ual criminality. Terrorist acts are normally performed by groups or organizations, or
by individuals acting on their behalf or somehow linked to them. A terrorist act, for
instance the blowing up ofa disco, may surely be performed by asingle individual not
belonging to any group or organization. However, that act is terrorist if the agent was
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moved by a collective set of ideas or tenets (apolitical platform, an ideology or a body
ofreligious principles) thereby subjectively identifying himselfwith a group or organ-
ization intent on performing similar acts. It is this factor that transforms the murder-
ous action ofan individual into a terrorist act.

Let us now translate the above into rigorous legal language. For terrorism to
materialize, two subjective elements (mens rea) are required: first, the subjective
element (intent) proper to any underlying criminal offence: the requisite psychological
element of murder, wounding, kidnapping, hi-jacking, and so on (dolusgeneralis); sec-
ond, the specific intent of compelling a public or aprominent private authority to take,
or refrain from taking, an action (dolus specialis).

Motive in criminal law is normally immaterial (‘an actorsultimate reason for acting
may notbear on his liability"12), although itis sometimes taken into accountunder some
specific conditions in a few national legal systems.13 Motive exceptionally becomes
relevant here: as noted above, criminal conduct must be inspired by non-personal
inducements. Hence, if it is proved that a criminal action (for instance, blowing up
a building) has been motivated by non-ideological or non-political or non-religious
considerations, the act can no longer be defined as international terrorism, although
it may of course fall under a broader notion of terrorism upheld in the state where
the act has been accomplished. This for instance holds true for cases similar to the
McVeigh case, acriminal action that lacked, however, the transnational elementproper
to international terrorism. | am referring to Timothy McVeigh’s blowing up in 1995 of
apublic building in Oklahoma City, with the consequent death of 168 persons; report-
edly that action was carried out in revenge for the killing, by the FBI, of members of
a religious sect at Waco, Texas. Similarly, if bandits break into a bank, kill some cli-
ents, and take others hostage for the purpose ofescaping unharmed with the loot, this
action cannot be classified as terrorism, although the killing and hostage-taking are
also intended to spark terror among civilians and compel the authorities to do or not
to do something. Here the ideological or political motive is lacking. Consequently, the
offence is one ofarmed robbery aggravated by murder and hostage-taking, not terror-
ism. Let us take another example, namely the episode at the Los Angeles International
airport (where on 4 July 2002 an Egyptian fired at and killed some tourists who were
about to take a plane bound for Israel, and was eventually shot down by enforcement
officers). To determine whether this was a terrorist act or simply multiple murder, one

12 G. P. Fletcher, Rethinking Criminal Law, at 452.

13 For instance, according to the penal provisions applying in Italy before 1981, voluntary murder of
either afemale spouse, daughter or sister (guilty ofhaving unlawful sexual intercourse with another person)
or oftheir sexual partner, perpetrated in an outburst ofanger caused by the offence to the perpetratorshon-
our or to the “family honour’, was punished with a much lighter penalty (3to 7 years’imprisonment) than
any ordinary murder (not less than 20 years’ imprisonment). See Article 587 of the 1930 Italian Criminal
Code, repealed by the Italian law no. 442 of 5 August 1981.

At present, political motives are taken into account for the purpose ofdefining a crime as political and con-
sequently attributing jurisdiction over such crime to Italian courts. Under Article 8 of the Italian Criminal
Code anational ora foreigner committing a crime abroad may be brought to trial before an Italian court if,
among other things, the crime was ‘determined, in whole or in part, by political motives’.
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oughtto inquire into the possible motives ofthe killer (in that case motives could have
been inferred from his life, his possible statements, his criminal record, any links he
might have had with terrorist groups, and so on).

Of course, motive by itself may not suffice for the classification of a criminal act as
terrorist. To clarify this point | shall give an example (although it again relates to ter-
rorist groups that were not involved in transnational terrorism, it may nevertheless
be useful for illustration purposes). In the 1970s some terrorist groups in Italy and
Germany (respectively, the Red Brigades and the Rote Armee Fraktion) carried out
armed robberies against banks to replenish the organization’ funds. Here the motive
ofthe criminal act was not personal (to acquire a private gain), but collective (to boost
the organization’ cash). Yet the action was not terrorist in nature, but an ordinary
criminal offence, because another crucial element proper to terrorism was lacking (the
purpose of compelling through criminal conduct an authority to take a certain stand).
However, this conclusion does not exclude that individual national criminal systems
may consider that, since the aforementioned acts were performed to support aterror-
ist organization, the crimes involved must be characterized as terrorist at least for such
purposes as jurisdiction, the use of special investigative methods, and so on.

The legal relevance of motive for determining whether one is faced with a terrorist
offence does undoubtedly pose serious problems for any prosecutorial agency or crim-
inal court. It may admittedly prove hard to find the reasons that inspired the agent,
and to disentangle the specific basis for his action from the intricacies of his possible
motivations. In particular, it may be laborious to establish whether he acted out of
political, ideological, or religious motivations. In addition to this factual difficulty, it
may also be hard to decide in aparticular instance whether a set ofideas or aspirations
make up a political credo, an ideology, or a religion. One easy way out could consist
ofascertaining whether the agent only acted out of strictly personal reasons, in which
case one could rule out that his acts be termed terrorist.

84 SPECIFIC SUB-CATEGORIES OF
INTERNATIONAL TERRORISM AS A
DISCRETE INTERNATIONAL CRIME

Atthe time when ideological clashes mired the international discussion on terrorism,
preventing the achievement of general consensus on the matter, in order to break the
deadlock states opted for the passing ofinternational conventions on specific categories
ofconduct. Theythus agreed upon astring ofconventions through which they imposed
on contracting parties the obligation to make punishable and to prosecute in their
domestic legal orders certain classes of actions. These actions were defined in each
convention by indicating the principal outward elements of the offence. The conven-
tions refrained from terming the conduct terrorist, nor did they point to the purpose
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ofthe conduct or motive ofthe perpetrators. Instead, they confined themselves to set-
ting out the objective elements of prohibited conduct.

This applies to (i) acts that, whether or not they are offences under national law, may
or dojeopardize the safety ofaircraft, or ofpersons or property therein, or which jeop-
ardize good order and discipline aboard;24(ii) the unlawful taking control, by force or
threat thereof or by any other form of intimidation, of an aircraft in flight;15 (iii) acts
of violence against persons on board an aircraft in flight or against the aircraft;16
(iv) murder and other violent acts against internationally protected persons or their
official premises, private accommodation, or means of transport; 17 (v) unlawful pos-
session, use, transfer, or theft ofnuclear material as well as threat to use it;18(vi) taking
control of a ship by force or threat thereof or any other form of intimidation or acts
of violence against persons aboard or against the ship;19 (vii) taking control over a
fixed platform by force or threat thereof or any other form of intimidation, or acts
of violence against persons on board or against the platform;2 (viii) acts of violence
against persons at an airport serving international civil aviation or against the facil-
ities ofthe airport;2L(ix) the manufacture, or the movementinto or out ofaterritory, of
unmarked plastic explosives;2 (x) the delivery, placing, discharging, or detonation of
explosive or other lethal device in a place of public use, a state or government facility,
a public transportation system, or an infrastructure facility.23

Other Conventions, instead, besides setting out the objective elements of criminal
conduct, also place emphasis on the purpose pursued by the perpetrators. This holds
true for the 1979 Montreal Convention against the Taking of Hostages, as well as the
1999 Convention for the Suppression ofthe Financing of Terrorism. Both legal instru-
ments characterize the terrorist actions they deal with as intended to compel a state or
an international organization to do or to abstain from doing any act; in addition, the
latter Convention contemplates the purpose ofintimidating a population.24

14 Art. 1(b) of the 1963 Tokyo Convention on Offences and Certain Other Acts Committed on Board
Aircraft.

15 Article 1 (a) ofthe 1970 Hague Convention for the Suppression of Unlawful Seizure of Aircraft.

16 Article 1(1) ofthe 1971 Montreal Convention for the Suppression of Unlawful Acts against the Safety
of Civil Aviation.

17 Article 2(2) ofthe 1973 Convention on the Prevention and PunishmentofCrimes against Internationally
Protected Persons, Including Diplomatic Agents.

18 Article 7 ofthe 1979 Vienna Convention on the Physical Protection of Nuclear Material.

19 Article 3(1) ofthe 1988 Rome Convention for the Suppression of Unlawful Acts against the Safety of
Maritime Navigation.

20 Article 2 ofthe 1988 Rome Protocol for the Suppression of Unlawful Acts against the Safety of Fixed
Platforms Located on the Continental Shelf.

21 Article Il of the 1988 Montreal Protocol for the Suppression of Unlawful Acts of Violence at Airports
Serving International Civil Aviation.

2 Articles Il and 111 o